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Lamar Advertising Company v.
Forward Township Zoning Hearing Board,

and Forward Township
Land Subdivision—Scope of Review

Lamar’s proposal to erect two billboards on one parcel of
undivided land pursuant to a lease agreement does not
require subdivision and land development approval since
there is no plan to subdivide or create new lots.

(Carol Sikov Gross)

Robert W. Kennedy, Jr. for Lamar Advertising.
Richard J. Joyce for Zoning Hearing Board.
Bernard M. Schneider for Forward Township.

No. SA 06-000724. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., August 24, 2007—This appeal arises from the

decision of the Forward Township Zoning Hearing Board
(“ZHB”) dealing with a portion of undivided Property
(“Property”) located at Route 51 and Scenery Drive in
Forward Township. The Property is a vacant lot owned by
Robert Rhoderick, Jr. and zoned B-1. Lamar Advertising
Company (“Lamar”) is a leaseholder of the Property and
has proposed to erect two billboards. The Township denied
Lamar’s request on the grounds that the billboards violated
the 50 feet front and rear yard setbacks. Lamar appealed
that decision challenging the Township Zoning Ordinance
as de jure exclusionary not permitting a billboard any-
where in the Township. Lamar alternatively sought all set-
back and dimensional variances that may be applicable.
The ZHB conducted a hearing on the Appeal on April 13,
2006 and dismissed Lamar’s Appeal as not ripe because
they failed to seek land development and subdivision
approval. Lamar’s original Applications contained a draw-
ing that depicted the billboards on two separate lots. Lamar
submitted a revised drawing that showed both billboards
on different portions of the same lot. However, the ZHB
still concluded that because Lamar failed to apply for or
receive land development and subdivision approval, the
matter was not ripe for determination. It is from that deci-
sion that Lamar appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The ZHB concluded that Lamar needed subdivision and
land development approval because their proposal constitut-
ed a subdivision and land development. The Township’s
Subdivision and Land Development Ordinance (“SLDO”)
and Section 10107 of the Pennsylvania Municipalities
Planning Code (“MPC”) define “subdivision” as:

the division or redivision of a lot, tract or parcel of
land by any means into two or more lots, tracts,
parcels or other divisions of land including changes
in existing lot lines for the purpose, whether imme-
diate or future, of lease, partition by the court for
distribution to heirs or devisees, transfer of owner-
ship or building or lot development.

The ZHB determined that because there were two leases

for two billboards, this constituted a division of the lot.
Lamar was denied a building permit for the billboards
due to Section 202 of the Township’s Subdivision and
Land Development Ordinance (“SLDO”). That Section
provides:

No lot in a subdivision may be sold, no permit to
erect, alter, repair or occupy any building on land
in any subdivision may be issued and no building
may be erected in any subdivision unless and until
the provisions or this Ordinance (SLDO) have been
complied with.

However, the two leases executed by Lamar and Mr.
Rhoderick for two billboards do not constitute a subdivi-
sion or allocation of the Property into two lots. The ZHB
relies on Upper Southampton Township v. Upper
Southampton Township Zoning Hearing Board, 885 A.2d 85
(Pa.Cmwlth. 2005). In that case, the Commonwealth Court
upheld a zoning officer’s decision to deny permits to erect
billboards because the owner had not applied for land
development approval. The Court determined that the cir-
cumstances surrounding the lease of land to erect the bill-
boards required land development approval. Id. at 90.
However, the instant case is distinguishable from
Southampton. Lamar proposed to erect two billboards on a
vacant parcel of undivided land pursuant to lease agree-
ments with Mr. Rhoderick. In Southampton, the appellants
proposed to erect ten billboards pursuant to lease agree-
ments on six subdivided and developed lots that were
already being used for commercial purposes. The Court
noted that a lease that “allocates land to a use separate
from the existing use” is a land development plan. Id. at 92.
Lamar’s proposal does not contain plans to subdivide or to
create new lot lines on the Property.

Based upon the foregoing, the decision of the ZHB is
reversed. There is nothing of record to show that subdivision
and land development approval is required.

Commonwealth of Pennsylvania v.
Benjamin Boswell, Jr.

Impeachment Testimony—Character Witness—Specificity
of Notice of Intent to Dismiss—Amending Post Conviction
Relief Act Petition

1. The Defendant was convicted of indecent assault,
endangering the welfare of a child and corruption of minors.
The Defendant’s Post Conviction Relief Act Petition was
denied without a hearing.

2. Where Defendant calls witness to testify as to his “good
name” in the community, the Commonwealth may cross-
examine the witness on the basis that the witness is not
familiar with the Defendant’s reputation for sexual prefer-
ences in the community where the witness was not ques-
tioned concerning the Defendant’s specific acts.

3. The Court’s Notice of Intent to Dismiss complies with
Pa. R.Crim.P. 907 by denying the petition as patently frivo-
lous and without support in the record. The rule does not
require further detail as to the basis of the denial of the
petition.

4. The Defendant is not entitled to file a Second
Amended PCRA Petition where he does not indicate what
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additional issues he would raise or what additional facts he
would present.

(Jeffrey A. Ramaley)

Eric A. Fischer for the Commonwealth.
Thomas Farrell for Defendant.

No. CC 200112452. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., September 12, 2007—The Defendant has

appealed from this Court’s Order of April 17, 2007, which
dismissed his Amended Post Conviction Relief Act Petition
without a hearing. A review of the record reveals that the
Defendant has failed to present any meritorious issues for
review and, therefore, his Amended Petition was properly
dismissed.

The Defendant was charged with Involuntary Deviate
Sexual Intercourse (IDSI),1 Indecent Assault,2
Endangering the Welfare of a Child3 and Corruption of
Minors.4 At the close of the evidence, the Defendant’s
Motion for Judgment of Acquittal was granted as to two (2)
counts of IDSI. The jury then returned a verdict of not
guilty as to the remaining two (2) IDSI charges and one (1)
Indecent Assault charge, and guilty verdicts as to the
remaining charges.

On April 2, 2002, the Defendant appeared before this
Court and was sentenced to consecutive terms of imprison-
ment of two and one half (2 1/2) to five (5) years at each
count. A direct appeal was taken and, upon finding that the
sentence imposed was outside the guidelines, the Superior
Court remanded the case for re-sentencing. On April 8, 2004,
the Defendant was re-sentenced to the same consecutive
terms of imprisonment of two and one half (2 1/2) to five (5)
years at each count. On August 25, 2006, the judgment of
sentence was affirmed by the Superior Court. A Petition for
Allowance of Appeal was not filed.

On September 27, 2006, the Defendant filed a pro se Post
Conviction Relief Act Petition. Counsel was appointed to
represent the Defendant and an Amended Petition was
filed. After giving the appropriate notice, this Court dis-
missed the Amended Petition on April 17, 2007. This appeal
followed.

On appeal, the Defendant first argues that this Court
erred in allowing the Assistant District Attorney to cross-
examine his mother, a character witness, regarding whether
she had knowledge of his reputation for sexual preferences.
He has layered the issue in terms of the ineffective assis-
tance of counsel, and it is in that context that we review the
claim.

In order to establish a claim for the ineffective assistance
of counsel, a defendant must plead and prove that: “(1) his
underlying claim is of arguable merit; (2) the particular
course of conduct pursued by counsel did not have some rea-
sonable basis designed to effectuate his interests; and (3) but
for counsel’s ineffectiveness, there is a reasonable probabil-
ity that the outcome of the challenged proceeding would
have been different.” Commonwealth v. Colavita, 920 A.2d
836, 840-41 (Pa.Super. 2007). Counsel will never be found
ineffective for failing to raise a meritorious claim.
Commonwealth v. Jones, 912 A.2d 268, 278 (Pa. 2006).
Therefore, in order for the Defendant to be afforded any
relief, he must demonstrate that there is merit to the under-
lying claim and that the result of his direct appeal would
have been different had appellate counsel raised it in that
proceeding. He has not done so.

At issue is the following exchange during the cross-exam-
ination of the Defendant’s mother:

Q. (Mr. Hoffman): And do you know your son’s rep-
utation in the community?

A. (Linda Boswell): Yes. He has always had a good
name in the community…

…Q. (Ms. Starr): Mrs. Boswell, excuse me, Ms.
Boswell, when you say that your son enjoys a good
name in the community, isn’t it fair to say that, in
fact, you don’t know what his reputation in the com-
munity for sexual preference is?

MR. HOFFMAN: I’m going to object to that ques-
tion.

THE COURT: Overruled.

Q. I don’t agree with that.

A. I asked you a question. If you could just answer
that for me in the best way that you know how?

A. That’s what I was trying to do.

Q. Okay. You don’t agree with it, but my question
was in the community, isn’t it fair to say you don’t
know your son’s reputation with respect to his sex-
ual preferences?

A. In my community?

Q. Well, not in mine, Ms. Boswell.

A. Well, in my community I believe I do know.

Q. Tell me how is it that you know, that a mother
would know of her son’s sexual activities in the
community.

A. Because I was with my children. Mothers don’t
know everything, but they hear. I know the type of
life that we lived. That’s what I go by.

Q. That’s the type of life that you live and what you
hear, but in the community, isn’t it fair to say peo-
ple do not come up to you and say, Linda Boswell,
what a good thing that your son doesn’t like little
boys?

Ms. Boswell, you are the defendant’s mother and
you love him very much, and I don’t think there’s a
person in this courtroom that would fault you for
loving your son.

A. That doesn’t mean I would lie for him.

Q. That’s fine, but I’m not asking you whether
you’re lying for him. I’m asking you whether or not
in the community, isn’t it fair to say that as the
mother of this man, people do not come up in the
community and discuss your son’s sex life with
you?

A. I would say that they don’t discuss anybody’s sex
life with me. No, they don’t discuss my son’s sex life
with me.

Q. So quite frankly, we don’t know what his reputa-
tion in the community is for sexual preferences and
predilections, isn’t that true?

A. For sexual preferences? I have never seen my
son have a problem with girls.

Q. I’m not saying what you have seen your son, but
in the community, isn’t it fair to say that the com-
munity has not discussed with you or you are not
aware of your son’s reputation in the community



january 4 ,  2008 page 3Supplement to The Lawyers Journal

for what type of sex he likes, with whom he has sex?

Ms. Boswell, you’re his mom. People generally—let
me put it this way: People generally do not discuss
your son’s sex life with you; isn’t that true?

A. They usually don’t have to.

Q. Because it’s not a subject of discussion. What
one does in one’s bedroom is generally not the sub-
ject of community reputation with the defendant’s
mother, isn’t that true?

A. Or anyone else.

Q. I think we’ve answered it. Thank you.
(Trial Transcript, p. 167-171).

Contrary to the Defendant’s assertion, his mother was
not questioned regarding specific instances of his “sexual
reputation in the community,” but rather whether she was
familiar with his reputation in the community with regard
to sexual preference. The distinction is fine, but key. The
Defendant’s mother was not asked about specific acts;
rather, the cross-examination was directed to her familiar-
ity with his reputation for the specific trait at issue—sexu-
al preference. Such testimony has been specifically held to
be admissible by our Superior Court: “A distinction is
drawn between cases where [cross-examination] is sought
to prove particular acts of misconduct and those where the
purpose of the examination is to test the accuracy of the
testimony by showing either that the witness is not famil-
iar with the reputation concerning which he has testified
or that his standard of what constitutes good repute is
unsound…. Evidence of the former is inadmissible.
Evidence of the latter may be shown, provided the actual
purpose of the cross-examination is not to show commis-
sion by the defendant of a specific crime of which he or she
is not now accused, but to test only the credibility of the
character witness.” Commonwealth v. Adams, 626 A.2d
1231, 1233 (Pa.Super. 1993), emphasis added.

When the Defendant’s mother testified that he had a
“good name” in the community, she opened the door to
cross-examination regarding her basis for making such a
statement. As the Defendant had been accused of having
sexual relations with a young child, the Commonwealth was
entitled to question his mother as to whether she was aware
of her son’s reputation in the community for his sexual
preferences, and appropriately did so. The Commonwealth
did NOT question his mother regarding specific instances
of his having sex with young boys, but rather only ques-
tioned her to demonstrate that she was not familiar with his
reputation in that regard, despite her character testimony
on his behalf.

The Defendant’s argument that a character witness may
be cross-examined only with regard to the Defendant’s rep-
utation for truthfulness is a mis-interpretation of the rules
regarding character evidence and impeachment. By testify-
ing, any witness puts his or her credibility at issue, and the
opposing party is entitled to cross-examine that witness
regarding said credibility. However, a character witness may
testify as to any relevant trait of the defendant, provided he
or she is familiar with the defendant’s reputation for that
trait in the community; a character witness’ testimony is
NOT limited to the Defendant’s reputation for truthfulness,
as the Defendant now argues. Here, the Defendant’s mother
testified, on direct examination, that he had a “good name”
in the community. Not only does such testimony exceed the
scope of his reputation for “truthfulness”—as he now argues
such character testimony is limited to—but it fairly opens
the door to cross-examination regarding the witness’ basis

for such knowledge. The questions were proper and well
within the scope of cross-examination.

Moreover, the Defendant disregards the fact that he
was acquitted of three (3) of the most serious charges—two
(2) IDSI counts and one (1) Indecent Assault count. Had
the cross-examination in question been as prejudicial as
the Defendant now claims, the jury surely would not have
been able to return acquittals to half of the charges—and
the most serious ones at that. Because the jury was clear-
ly not prejudiced by the cross-examination, the Defendant
cannot show how the result of the direct appeal would have
been different had appellate counsel raised the claim.
Certainly even if it had been raised, the appellate court
would not have granted relief given the appropriateness of
the cross-examination and the total lack of prejudice
resulting therefrom. Given the lack of merit of the under-
lying evidentiary issue, as well as the Defendant’s inabili-
ty to establish the prejudice prong of his ineffectiveness
claim, the Defendant was not entitled to post conviction
relief. This claim must fail.

The Defendant also argues that this Court erred in failing
to “state in the notice the reasons for dismissal” and also fail-
ing to allow him to file a second Amended Petition. This
claim is meritless.

First, a careful reading of this Court’s Notice of Intent to
Dismiss dated April 3, 2007, shows that this Court did, in
fact, state its reasons for the proposed dismissal of the
Defendant’s Amended Petition, namely that it “is patently
frivolous and without support on the record.” Because it
does state the reasons for the proposed dismissal, the Order
is compliant with Rule 907 of the Pennsylvania Rules of
Criminal Procedure. The fact that the Defendant does not
agree with the dismissal does not mean the Order was insuf-
ficient or non-compliant.

The Defendant also argues that this Court erred when it
denied his Motion seeking leave to file a second amended
PCRA Petition. However, he does not indicate what addition-
al issues he would have raised in a Second Amended
Petition, or what additional facts he would present in support
of the character testimony issue already raised, nor does he
even aver that the result would have been different had a
Second Amended Petition been permitted. Simply stating
this Court erred in not permitting him to file a Second
Amended Petition does not establish a reversible error.
Counsel was appointed to represent the Defendant on
September 27, 2006, whereupon he sought two (2) extensions
of time to file an Amended Petition, which was ultimately
done on March 1, 2007. Counsel had ample time to review
the file and prepare a thorough Amended Petition raising all
issues he deemed to have merit. He is not entitled to leave to
file additional pleadings simply because this Court gave
notice of its intention to deny the Amended Petition. As he
has not made a colorable showing of how the result would
have been different had a Second Amended Petition been
permitted, this claim must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of April 17, 2007, must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

September 12, 2007

1 18 Pa.C.S.A. §3123 (4 counts)
2 18 Pa.C.S.A. §3126(a)(7) (2 counts)
3 18 Pa.C.S.A. §4304
4 18 Pa.C.S.A. §6301
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Commonwealth of Pennsylvania v.
Thomas Ralph Moore

Docket Entry—Notice of Service of Order of Court

Failure of docket to show that defendant had been
served with order of court to file Concise Statement of
Matter Complained of on Appeal required granting
defendant another opportunity to file. Defendant filed
Concise Statement. All claims raised were found to be
without merit.

(William F. Barker)

Dick Goldberg for the Commonwealth.
Thomas Ralph Moore, pro se

No. CC 198806077, 198806635. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 17, 2007—This matter is on remand

from the Superior Court to allow the defendant to file a
Concise Statement of Matters Complained of on Appeal and
for this Court to prepare an opinion addressing those claims.
The Superior Court concluded that because the dockets
maintained in the Allegheny County Clerk of Court’s Office
did not indicate that the defendant had been served with this
Court’s November 15, 2005 Order directing that he file a
Concise Statement of Matters Complained of on Appeal, the
defendant should be given another opportunity to do so. The
Superior Court also directed this Court to address the claims
identified in the Concise Statement. The defendant has filed
his Concise Statement and the Court will address in this
Opinion the claims he has identified.

The defendant was found guilty of second degree mur-
der, burglary and five counts of recklessly endangering
another person at the conclusion of his jury trial on April
10, 1990. On June 28, 1990 he was sentenced to: life impris-
onment on the homicide charge; not less than ten (10) or
more than twenty (20) on the burglary charge; not less than
one (1) or more than two (2) years on the first reckless
endangerment charge and no further penalty on the other
reckless endangerment charge. The sentences were
ordered to run concurrently. Post-Sentence Motions were
filed and denied. The defendant filed an appeal to the
Superior Court, which affirmed the judgment of sentence.
A Petition for Allowance of Appeal to the Supreme Court
was denied in 1992.

The defendant took no action to challenge his conviction
until 1996 when a Pro Se Post-Conviction Relief Act Petition
was filed. Counsel was appointed. Court appointed counsel
withdrew due to a conflict of interest prior to filing an
Amended Petition. The Order granted leave to withdraw and
included language appointing new counsel, but the Order
failed to include the name of new counsel.

This error was not brought to the Court’s attention, how-
ever, until the Office of the District Attorney notified the
Court that its records indicated that a Pro Se PCRA Petition
remained outstanding. The defendant took no steps to advise
the Court that he was without counsel for the nearly four
years between the incomplete appointment Order and the
notification from the Commonwealth. Upon learning of the
error, the Court issued an Order directing the defendant to
notify the Court if he intended to proceed with his Petition or
if his lack of action for more than four years indicated, that
he no longer wished to pursue post-conviction relief. Upon
being notified by the defendant both that he wished to pro-
ceed and that he wanted counsel appointed, the Court issued
an order appointing counsel.

Newly appointed counsel filed a Motion for Leave to
Withdraw based on his determination, pursuant to
Commonwealth v. Finley and Commonwealth v. Turner, that
none of the claims that the defendant wished to pursue had
any merit. The Commonwealth filed a reply indicating that
while it agreed that the claims identified in the defendant’s
Pro Se Petition were without merit, counsel’s attached Finley
letter was deficient. Counsel thereafter filed an Amended
Motion seeking to withdraw. The Court reviewed the record
in the matter and agreed that the claims identified by the
defendant in his Pro Se Petition were without merit and also
concluded that there were no other meritorious claims that
could be raised. The Court issued a Notice of Intention to
Dismiss and permitted counsel to withdraw. After receiving
and considering the Defendant's written opposition to the
proposed dismissal, the Petition was dismissed. The defen-
dant thereafter filed a timely appeal. In his 1925 B statement
filed after remand, the defendant identified the following
claims:

1. That he was denied due process of law because
of the delay between the initial filing of his Pro Se
PCRA Petition and its dismissal;

2. That he was denied his right to retain private
counsel both in connection with the trial and in his
appeal and PCRA proceedings;

3. That the prosecutor engaged in misconduct by
suborning perjured testimony from one of the vic-
tim/witnesses, Theresa Allen;

4. That the Trial Court erred in refusing to give an
alibi instruction to the jury and in giving the jury a
charge on accomplice liability;

5. That counsel for the defendant knowingly refused
to provide effective assistance of counsel to the
defendant because of his collusion with the prosecu-
tor and the police in the following particulars:

a. Failed to present John Duncan as an alibi wit-
ness;

b. Failing to object to irrelevant evidence from
the defendant’s former employer indicating that
the defendant was fired from that employment;

c. Failing to object to testimony from represen-
tatives of the Port Authority of Allegheny
County as to the distribution of baseball caps to
its employees when that evidence was not rele-
vant;

d. Failing to object to testimony from the Chief
of Police of the Port Authority Police
Department concerning the distribution of the
baseball caps as that testimony was hearsay;

e. Failing to object to testimony from the defen-
dant’s wife on the basis of the spousal privilege;

f. Failing to demand exculpatory evidence; and

g. Failing to attach the unlawful and criminal
acts of the prosecution.

6. That the prosecutor engaged in prosecutorial
misconduct in the following particulars;

a. Presenting contrived and fabricated evidence
concerning eyeglasses discovered at the scene
of the shooting;
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b. Presenting into evidence a yellow glove
knowing that it was not relevant;

c. Failed to provide mandatory discovery in the
form of statements from the victim’s family that
they did not believe that the defendant killed
the victim and statements from other witnesses
disputing that documents found in a briefcase in
the house where the incident occurred belonged
to the defendant;

d. Failed to disclose material evidence favor-
able to the defendant which was in the briefcase
found at the scene of the shooting; and

e. In presenting testimony from a witness
named Smithson regarding a briefcase.

7. The defendant was deprived of a fair trial by the
Trial Court in the following particulars:

a. By permitting the prosecutor use knowing
false testimony from a police detective regard-
ing statement by defendant’s daughter that
defendant kept gun in closet;

b. By allowing prosecutor to present evidence
from the PAT Police Chief regarding baseball
caps without proper authentication; and

c. By failing to give an alibi instruction and giv-
ing improper instructions regarding accomplice
liability and specific intent to kill.

Before turning to the multitude of claims raised by this
defendant, a review of the evidence presented at trial is nec-
essary. In its initial opinion, this Court summarized the facts
as follows:

The facts adduced at trial may be briefly
Summarized in the following manner: On the after-
noon of May 13, 1988 at approximately 2:30 p.m.,
Theresa Allen and her family were at home, a split
level residence located at 975 Garden City Drive,
Monroeville, Pennsylvania. Ms. Allen was spending
a relatively quiet afternoon in company of her fam-
ily which consisted of her brother, LaVaughn
Johnson, her offspring Andre Allen, Marcus Allen,
Nicole Anderson and Dion Anderson, Theresa was
in her bedroom with her son Andre, age 6, watch-
ing television and talking on the telephone when a
man came into the room and attacked her. This
individual, Douglas Baskin, informed Ms. Allen
that “this is a stickup” and that he wanted all of her
money and jewelry. (Trial Transcript at 47). Young
Andre alighted from his mother’s room in order to
enlist the aid of his uncle, LaVaughn Johnson, who
was asleep elsewhere in the house. LaVaughn
Johnson stated that he was aroused by Andre who
told him that “someone was beating on Mother.”
(Trial Transcript at 138). LaVaughn tried to rouse
himself from his resting place only to find that
someone had taped his ankles together with duct
tape while he was slumbering. (Trial Transcript at
137). LaVaughn, after freeing himself from his
sticky fetters, ran up the stairs to his sister’s bed-
room. En route he encountered two men. LaVaughn
tried to grab one of the men. As he did so, the other
man shot LaVaughn in the shoulder blade. (Trial
Transcript at 140-44).

Nicole Anderson., Theresa Allen’s daughter, was
in her own bedroom watching television when “a

man camp up…and held a gun up to me…” (Trial
Transcript at 110). Nicole Anderson also testified
that another man was lurking near a linen closet
but that she could not see his face. (Id.). Also pres-
ent in the room were Marcus Allen, Nicole’s
younger brother, and her infant son Dion
Anderson. The intruder, whom Nicole identified
as the defendant, ordered her to lie facedown and
then relieved her of her jewelry. While in this
position Nicole heard the sound of gunshots. At
this point, Nicole got up from the floor, telephoned
the police and fled from the house with her child
in her arms.

Theresa Allen stated while she was in the bedroom
with Baskin, she heard someone coming up the
stairs and then heard gunshots (Trial Transcript at
49). Then, according to Theresa Allen, a well-
dressed black man entered her bedroom, and then
shot at Baskin 2 or 3 times. (Trial Transcript at 50).
The assailant then fled the scene. Theresa Allen
subsequently identified the assailant as being the
defendant. (Trial Transcript at 51). One of the bul-
lets fired by the defendant pierced Baskin’s thorax
and then “penetrated the liver and abdominal
aorta.” (Trial Transcript at 325). These wounds
resulted in the death of Baskin.

The claim that he was denied due process because of the
delay between his filing of the Pro Se Petition and this
Court’s final dismissal of it is not cognizable under the Post
Conviction Relief Act (“PCRA”). A defendant seeking relief
under the PCRA on grounds of constitutional error must
establish that the error “…so undermined the truth-deter-
mining process that no reliable adjudication of guilt or inno-
cence could have taken place.” 42 Pa.C.S.A. §9543(a)(2)(i). A
delay in disposing of a collateral attack on a judgment could
not have had any impact upon the truth determining process.
Commonwealth v. Granberry, 644 A.2d. 204, 209 (Pa.Super.
1994).

Next, the defendant complains that the Court denied him
the opportunity to retain private counsel to represent him at
trial and in connection with the PCRA proceedings. This
Court did nothing to prevent the defendant from proceeding
with private counsel at any stage of these proceedings. If the
defendant wanted to retain private counsel to represent him,
he was free to do so at any time. He remains free to do so. As
the record completely contradicts the claim that he was
denied the right to hire counsel of his choosing, this claim
was properly dismissed.

The Court will now turn to the trial claims. Defendant
first complains that the prosecution knowingly presented
false testimony from Theresa Allen. He claims that her tes-
timony that she was awake, and speaking on the telephone
when she was accosted in her bedroom was inconsistent with
what she originally told the police. He claims that she told
the first detectives who interviewed her that she was asleep
in her bed when she was awakened by the assault. This
insignificant inconsistency, contends the defendant, proves
that all of her testimony was false and that the
Commonwealth intentionally presented false testimony. He
also claims that the police report that contains the supposed-
ly inconstant statement was not provided in discovery.

This claim is frivolous because it is without a shred of
support in the record of the trial of this matter or in the
materials the defendant has submitted following his trial
and in support of his request for post-conviction relief and
because the witness denied that she told anyone that she
was asleep when the defendant assaulted her. Even if there
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is a police report that states that she did tell someone that
she was asleep rather than awake, and on the phone, this
contradiction is immaterial. It certainly does not establish,
as the defendant contends, that her testimony was false.
This claim is without merit because it is belied by the
record. Moreover, even if the defendant could establish that
she made the inconsistent prior statement, the defendant
was not prejudiced because of the insignificance of the
inconsistency.

With regard to the claim that he was not provided with
discovery on this issue prior to trial, the record of the trial
makes it clear that defense counsel was aware of this
minor discrepancy. This witness was asked on cross-exam-
ination by defense counsel, “Do you remember telling any
of the police officers that you were awakened by two men
in your bedroom and one man shot the other one?” (N.T. p.
63). She responded that she did not tell any police officers
that she was asleep. Later, defense counsel asked her if she
told Detectives Lee Torbin or Herb Foote, the first detec-
tives to interview her, that she was asleep when the assault
began. Again, she said that she did not. (N.T. 71). Counsel
was also able to present evidence impeaching this testimo-
ny through his examination of Harold Katofsky, Chief of
the Monroeville Volunteer Fire Department, regarding a
statement Ms. Allen made to him. According to Chief
Katofsky, Ms. Allen told him that she was asleep in her bed
when the two assailants woke her. (N.T. 358). Clearly,
defense counsel was aware of this prior inconsistency; pre-
sented evidence of the existence of the prior inconsistent
statement and did his best to use it to impeach her credi-
bility. The suggestion, however, that this insignificant
inconsistency somehow established that she testified false-
ly at trial, is absurd.1

Next, the defendant claims that the Court erred in refus-
ing to give the jury an alibi instruction and erred in charging
the jury on accomplice liability. The defendant raises these
same claims in paragraph 7 (c) of his 1925 B statement,
along with a claim that the court erred in its instructions
regarding specific intent. As these claims are all relate to the
instructions provided to the jury, they will be addressed
together.

The claim that the Court did not provide an alibi
instruction is proven false by the record. The standard
alibi instruction can be found at page 472 of the trial tran-
script. Defense counsel pointed out, at the conclusion of
the instructions but before the jury was sent out to delib-
erate, that the Court failed to give this charge. The Court
immediately advised the jury that it neglected to provide a
portion of the instructions and then charged the jury on
alibi, using the standard charge provided for in the
Pennsylvania Standard Jury Instructions. Because the
record establishes that this instruction was given, this
claim was properly dismissed.

The claims regarding the accomplice liability instruc-
tions and the instruction as to specific intent to kill were dis-
missed both because they were previously litigated and
because the underlying claims are without merit. These
claims were raised by counsel in defendant’s post-sentence
motion as well as in his direct appeal. Each Court that
addressed them found them to be without merit.
Accordingly, as they were previously litigated, they cannot
be raised in this proceeding. 42 Pa.C.S.A. §9544.

Regardless of their having been previously litigated,
they are baseless claims. Because the defendant was found
not guilty of first degree murder, he could not possibly have
been prejudiced by any problem with the instruction on the
specific intent to kill element of that offense.2 The charge on
accomplice liability was also taken from the Standard

Instructions and was entirely proper. It was given in
response to a specific question from the jury regarding
accomplice liability. It was also given; the Court would point
out, with the agreement of defense counsel. As the instruc-
tion was properly given and warranted by the evidence pre-
sented, this claim was properly denied without hearing.3
The Court would note, parenthetically, that the charge on
specific intent was the standard charge and was properly
provided.

The next seven claims all allege that counsel was inef-
fective. Claims asserting ineffectiveness of counsel must
satisfy three requirements. The defendant must “plead and
prove”: “(1) that his claim has arguable merit; (2) that
counsel’s actions or inaction was not the product of a rea-
sonable strategic decision; and, (3) that he suffered preju-
dice because of counsel’s action or inaction.”
Commonwealth v. Pursell, 724 A.2d 293, 304 (Pa. 1999). To
establish that a defendant suffered “prejudice” in this con-
text, it must be alleged and proven that there is a reason-
able probability that, but for counsel’s error, the outcome of
the proceeding would have been different. Commonwealth
v. Pierce, 786 A.2d 203, 213 (Pa. 2001). This standard of
prejudice is different from the harmless error analysis typ-
ically applied when determining whether the trial court
erred in taking or failing to take certain action. The harm-
less error standard, as set forth by the Pennsylvania
Supreme Court in Commonwealth v. Story, 383 A.2d 155
(Pa. 1978), states that “[w]henever there is a ‘reasonable
possibility’ that an error ‘might have contributed to the
conviction,’ the error is not harmless.” Id. at 164. (citations
omitted). This standard, which places the burden on the
Commonwealth to show that the error did not contribute to
the verdict beyond a reasonable doubt, is a lesser standard
than the Pierce prejudice standard, which requires the
defendant to show that counsel’s conduct had an actual
adverse effect on the outcome of the proceedings. This dis-
tinction appropriately arises from the difference between a
direct attack on error occurring at trial and a collateral
attack on the stewardship of counsel. In a collateral attack,
we first presume that counsel is effective, and that not
every error by counsel can or will result in a constitutional
violation of a defendant’s sixth amendment right to coun-
sel. Pierce, supra.

Applying these standards, it is clear that the ineffective-
ness claims are all without merit. The defendant first claims
that counsel was ineffective for failing to call a John Duncan
as an alibi witness. To establish ineffectiveness for failure to
call an alibi witness, the defendant must establish that: (1)
the witness existed; (2) the witness was available; (3) coun-
sel was informed of the existence of the witness or counsel
should otherwise have known him; (4) the witness was pre-
pared to cooperate and testify at trial; and (5) the absence of
the testimony prejudiced the defendant so as to deny him a
fair trial. Commonwealth v. Todd, 820 A.2d 707, 712
(Pa.Super. 2003).

This claim was dismissed because the defendant,
although arguably establishing the first four elements, failed
to establish that but for the absence of this witness, the out-
come of the trial would have been different. This witness’s
testimony would have been merely cumulative of the testi-
mony of the defendant’s other alibi witness, Irvine Taylor,
who placed the defendant near the corner of Lincoln and
Frankstown Avenues in the East Liberty section of
Pittsburgh around 3:00 p.m.; the approximate time that the
offense occurred in Monroeville, approximately twenty (20)
minutes away.

The defendant could not have been prejudiced by the
absence of this cumulative testimony. This is particularly
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true given the overwhelming circumstantial evidence pre-
sented in this matter that placed the defendant at the scene
of this crime. The defendant was positively identified by
two victims as the person who entered this residence,
armed with a gun demanding jewelry and other valuables.
A briefcase that several witnesses identified as belonging
to the defendant, both from its general appearance as well
as because it bore a distinctive sticker, was found at the
scene. The briefcase contained documents related to a
political campaign which bore the signature of persons who
were willing to volunteer for that campaign. Two of the
people who signed the documents, Christine Barbee and
Sandra Roberts, identified their signatures and testified
that the defendant obtained their signatures on those docu-
ments (N.T. pp. 220 & 226). The briefcase also contained a
photo identification card for the defendant. (N.T. p. 206).
Fingerprints lifted from three separate documents found in
that briefcase matched the defendant’s known prints. (N.T.
p. 333).

In addition, at the approximate time of the incident, a
witness who lived near the Allen residence saw a man
walking in the direction of the Allen home carrying a brief-
case bearing an AAA sticker. The man was dressed in a suit
and wearing a baseball cap. He was walking with another
man who also wore a baseball cap. (N.T. p. 165). Another
witness from the neighborhood also saw a man walking
towards and entering the Allen residence around 2:30 p.m.
on May 13, 1990. He was wearing a suit and a blue baseball
cap; carrying a briefcase and was accompanied by another
man. He said that they entered the residence without
knocking. (N.T. p. 175). A third neighbor saw a man wear-
ing a brown suit run from the direction of the Allen resi-
dence and enter a car. He was wearing a baseball cap).
(N.T. p. 170). She did not report seeing him carrying any-
thing. Although these witnesses could not identify the
defendant as the man they saw that afternoon, their
description of his appearance and what he was wearing was
consistent with the descriptions provided by the victim who
later identified the defendant from a photographic array
and in court. Moreover, their observations of him going to
the Allen residence accompanied by another man carrying
a briefcase and wearing a blue baseball cap and then run-
ning from that area, alone and without the cap or briefcase
is compelling circumstantial evidence that he was present
at the Allen residence and then left, leaving behind the PAT
hat and the briefcase.

When this circumstantial evidence is combined with the
eyewitness identification by Theresa Allen and Nicole
Anderson, it becomes clear that the evidence of the defen-
dant’s guilt was overwhelming. The cumulative alibi evi-
dence that the defendant contends should have been pre-
sented could not have overcome this evidence and,
accordingly, the defendant was not prejudiced by counsel’s
alleged failure to call Duncan.

Next, the defendant complains that counsel failed to
object to testimony from his former employer that the defen-
dant had been fired from his employment. While the reasons
for the defendant’s termination were likely not relevant, the
defendant could not possibly have been prejudiced by this
brief reference to the manner of his termination. The wit-
ness provided no details of the reasons for the termination.
An objection by counsel would likely have just called the
jury’s attention to this fact. Because the defendant suffered
no prejudice, this claim was properly found to be without
merit.

The next claim that counsel was ineffective for not
objecting to the evidence concerning the Port Authority
Transit (PAT) baseball cap. This claim is without merit

because this evidence was relevant and any objection to its
introduction would have been overruled. The evidence col-
lected at the scene included a blue baseball cap with a PAT
logo. The testimony of the defendant’s girlfriend, Jeanette
Adams, established that she brought an identical cap to the
home that she shared with the defendant a day or two
before the incident and that she could not find this same
cap several days after the incident when the police asked
her to look through her home for it. The presence of this
cap at the scene and its absence from the home that the
defendant shared with his girlfriend several days later is
circumstantial evidence that linked the defendant to the
offenses charged. Moreover, two witnesses saw a man
wearing a blue baseball cap in the vicinity of the crime
scene at the time of the incident. The fact that the cap was
one of a large number of caps distributed by PAT affected
its weight, but did not render it inadmissible.4 It was clear-
ly relevant that the defendant had access to a baseball cap
identical to one found at the crime scene. Because any
objection to the admission of the baseball cap would have
been properly overruled, counsel was not ineffective for
not making an objection.

The claim that counsel was ineffective for failing to object
to the testimony from PAT Police Chief Ehland as to the
number of caps distributed is equally frivolous. First of all,
prior to Chief Ehland’s testimony, it had already been estab-
lished, through the testimony of Jeanette Adams, that she
received a cap identical to the one found at the scene from
her employer, PAT, days before the incident. That testimony
was clearly admissible. Chief Ehland’s testimony may have
included hearsay in that he stated that he had asked the mar-
keting division if such hats were distributed, but there was
no point in counsel objecting to that testimony as that fact
was already established through the girlfriend’s testimony.
More importantly, Chief Ehland’s testimony was actually
helpful to the defendant in that the jury learned that more
than 38,000 of the caps had been distributed to PAT employ-
ees, not the several hundred testified to by the defendant’s
girlfriend. Had counsel objected to the Chief ’s testimony on
the basis that it was hearsay, it is not likely that the jury
would have learned of the large number of caps distributed.
It was in the defendant’s best interest that the jury know that
the cap found at the scene was one of 38,000 distributed
rather than one of only several hundred and counsel could
not have been ineffective for taking action that actually ben-
efited the defendant.

The defendant’s next ineffective claim is that counsel
failed to object to testimony from Jeanette Adams on the
basis of spousal privilege. The record is clear, however, that
the defendant and Ms. Adams were not married. Ms. Adams
said that she lived with the defendant; she did not describe
him as her husband. (N.T. 230). Her daughter, Natalie
Adams, described the defendant as “her mother’s
boyfriend.” (N.T. 244). Counsel was not ineffective for fail-
ing to object on the basis of the spousal privilege when the
witness and the defendant were not, in fact, married. Even
if the defendant were to contend that there was a common
law marriage, the spousal privilege could not have been
used to bar Jeanette Adams from testifying. 42 Pa.C.S.A.
§5913, which bars spouses from testifying against one
another, does not apply where the charge is murder. 42
Pa.C.S.A. 5913 (4). 42 Pa.C.S.A. §5914, which bars testimony
concerning confidential communications between spouses
regardless of the offense charged, does not apply to conduct
observed by the spouse. Commonwealth v. McBurrows, 779
A.2d. 509 (Pa.Super. 2001). Jeanette Adams did not testify as
to confidential communications between her and the defen-
dant. She simply related her observations of the defendant’s
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conduct; his possession of a briefcase identical to the one
found at the scene; his access to a PAT baseball cap identi-
cal to the one found at the scene and that, on occasion, he
wore eyeglasses. (N.T. pp. 229-234). This witness was not
asked a single question regarding any discussions she may
have had with the defendant.

The defendant next makes a blanket allegation that
counsel was ineffective for not obtaining discovery from
the Commonwealth that would have contained exculpatory
evidence from a number of persons. The defendant has not
apprised the Court of the nature of the supposed exculpato-
ry evidence in connection with any of the pleadings he filed
in this matter. This Court already addressed the defen-
dant’s claim that the Commonwealth suborned perjury
when it had Ms. Allen testify that she was awake and on the
phone when the defendant attacked her rather than asleep.
Not only was she confronted with this minor inconsistency,
defense counsel presented evidence establishing that on at
least one occasion she did state that she was asleep.
Accordingly, it is clear that defense counsel was in posses-
sion of the reports that contained the evidence of Ms.
Allen’s prior inconsistent statement. With regard to the
other witnesses, without knowing the substance of the
statements that the defendant contends were exculpatory, it
is impossible to address these claims.

The final ineffectiveness claim is a boilerplate allegation
that his right to a fair trial was violated by the “unlawful and
criminal acts of the prosecution.” The record of the trial pro-
ceedings establish otherwise. The defendant’s rights were
protected by this Court and by his able counsel throughout
the trial. He has not supported any of his claims of improper
conduct by the prosecutor with anything other than his
unsubstantiated claims that certain witnesses lied and that
items of evidence were “contrived.” The record reflects, to
the contrary, that every piece of evidence admitted into the
record was properly authenticated and probative of matters
material to his guilt or innocence.

The defendant next raises five claims of prosecutorial
misconduct. All are frivolous as a matter of law. First, he
claims that the prosecutor presented evidence concerning
bi-focal glasses found at the scene when she knew that the
defendant never wore such glasses. Actually, the prosecu-
tion’s evidence established that glasses were found at the
scene; that the prescription for these glasses matched the
prescription given to the defendant following an eye exam
he underwent on March 18, 1988, six weeks before this
incident; that one of the prescriptions was for reading
glasses to be worn over his contacts and the glasses found
at the scene were the same; and that the defendant called
the eye doctor who performed the March exam on June 6,
less than one month after the incident, and requested
another copy of his prescription. (N.T. pp. 314-318). These
glasses, and the testimony from the defendant’s doctor,
established a circumstantial connection between the glass-
es found at the Allen home and the defendant. It was but
another item of circumstantial evidence linking the defen-
dant to the incident at the Allen home. It was material,
competent and admissible.

The claim regarding the glove found at the scene is simi-
larly without merit. The glove found at the scene was similar
to a glove found during the search of the defendant’s apart-
ment. When defense counsel objected, the Court overruled
the objection, commenting: “I believe the issue is one of
weight for the jury to determine, rather than admissibility.”
(N.T. p. 281). The evidence was clearly admissible.

The defendant again raises a claim that exculpatory evi-
dence was not provided and refers once again to the testi-
mony of Theresa Allen, among others. The Court need not

explain, for a third time, why the defendant’s complaints
regarding Ms. Allen are frivolous. As to the other persons
who allegedly gave statements to the police that were
favorable to the defendant, the Court would point out that
simply because the statements were favorable to him, does
not mean that testimony consistent with those statements
would be admissible. The defendant claims that many
members of Mr. Baskin’s family, the accomplice who was
shot and killed by the defendant during the robbery, told
the police that they did not believe that the defendant killed
Mr. Baskin. Their belief in the defendant’s innocence would
have been completely irrelevant. They would not have been
permitted to testify as to that belief. As for Dr. Bell, the
defendant has not shared with the Court what Dr. Bell said
to the police that could possibly have been helpful to the
defendant. The defendant suggests that Dr. Bell and others
told the police that the documents found in the brief case
were not the defendant’s. He does not share how they
would know that. Moreover, that does not explain how the
defendant’s fingerprints came to be on three of the docu-
ments found in that briefcase. Moreover, two witnesses
already testified that they signed the documents found in
the briefcase at the request of the defendant. They identi-
fied their signatures and were certain that they signed at
the defendant’s request. As the record of this trial com-
pletely contradicts the defendant’s claim that there was
exculpatory evidence contained in discovery that was not
provided to him or his attorney, these claims were proper-
ly dismissed.

The defendant next complains that the prosecutor con-
cealed evidence favorable to him that was found in the
briefcase. He does not bother to share with the Court what
evidence was concealed. Accordingly, this claim was prop-
erly denied.

The final prosecutorial misconduct claim is that the
Commonwealth presented testimony from a witness named
Smithson regarding the briefcase and that this witness
failed to establish that the briefcase discovered at the scene
or the incident was the same as the one she gave to the
defendant. The transcript of the trial reveals that no one by
that name testified. A witness by the name of Marianne
Robinson was called, however, by the defendant. She testi-
fied that she gave a briefcase to the defendant sometime in
1987. She confirmed that he carried it with him through the
spring of 1988. (N.T. 396-399). She said that the last time
that she saw the defendant, he was not carrying it. She did
not say when she last saw him. At no point was Ms.
Robinson asked, by either attorney, to identify the briefcase
found at the scene as the one that she gave the defendant.
The defendant seems to be complaining that the
Commonwealth presented the briefcase into evidence with-
out any proof that it was the one that the defendant pos-
sessed. The record reveals otherwise.

The Commonwealth’s evidence that the briefcase found
at the scene belonged to the defendant was overwhelming.
While it may have been one of many identical such briefcas-
es sold in this area, it was the only one that contained defen-
dant’s photo ID and three documents that bore his finger-
prints. It was also rendered unique by the triple AAA sticker
affixed to the outside. Witnesses saw the defendant carrying
a briefcase with such a sticker on it in the days and weeks
prior to this incident. After the incident, the briefcase could
not be found in his home. In fact, Rose Brown testified that
prior to the day that Mr. Baskin was shot, every time that she
saw the defendant at her place of employment, the Kingsley
house, he was carrying a briefcase. She identified the one
found at the Allen residence as the one she saw him carry-
ing. (N.T. p. 269). She also said that the defendant came to
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the Kingsley house on the day that Mr. Baskin was shot, but
that he did not have the briefcase. He told her that he lost it.
(N.T. p. 272). Given the substantial evidence establishing
that the briefcase found at the scene belonged to the defen-
dant, any claim that the Commonwealth somehow engaged
in misconduct in connection with the presentation of evi-
dence concerning the briefcase is wholly without merit.

In paragraph 7 the defendant identifies three further
claims which, he contends, deprived him of a fair and impar-
tial trial. All lack merit. The claim that the prosecutor used
a “false statement” from an Allegheny County Detective
regarding a statement made by Natalie Adams (falsely
described by the defendant as “his daughter” in his 1925 B
statement) is frivolous because there is nothing in the record
or in the defendant’s materials that establishes that the
detective testified falsely. More importantly, the Court
ordered the detective’s testimony about which the defendant
complains stricken. Detective Payne testified that Ms.
Adams told her that she had seen a handgun in the defen-
dant’s possession. He was permitted to offer this testimony,
even though Ms. Adams denied having said this, on the basis
that the Commonwealth was surprised by Ms. Adams testi-
mony and should therefore be permitted to impeach its own
witness. When it became clear that Detective Payne could
not provide a time frame for when Ms. Adams saw this
weapon in the defendant’s possessions the Court sustained
the defendant’s objection on relevancy grounds and instruct-
ed the jury to disregard. (N.T. pp. 255-262). Because the
defendant’s objection was sustained and the jury instructed
to disregard the testimony about which the defendant com-
plains, this claim is without merit. It should be noted, how-
ever, that the evidence was stricken not because it was false
but because the Court deemed it not relevant when it
became clear that the Detective did not know when Ms.
Adams saw the weapon.

The last two claims in this paragraph complain about the
admission of the PAT ball cap and the jury instructions. Both
of these claims were addressed earlier in this opinion. As all
of the defendant’s claims lack merit, the Petition was prop-
erly dismissed.

The Clerk of Court is directed to serve a copy of this opin-
ion on the defendant by regular mail and upon the Office of
the District Attorney by interoffice mail.

BY THE COURT:
/s/Manning, J.

1 Moreover, the defendant presented testimony in his case
that corroborated her claim that Ms. Allen was awake and
talking on the telephone when the intruders entered her
room. Her seven year old son, Andre, was called as a witness
by the defendant and testified that he was with his mother in
her room when the men entered. When asked by defense
counsel what his mother was doing, Andre responded, “She
was sitting on the bed talking on the phone and watching
TV.” (N.T. 415).
2 The Court would note that the instruction on this element
of First Degree Murder was entirely proper and consistent
with the Standard Instructions.
3 The Court’s instructions on accomplice liability are found
at pages 479 through 488 of the trial transcript.
4 The actual number of caps distributed was not clear. The
defendant’s girlfriend said that “a couple hundred” caps
were distributed to employees. (N.T. p. 237). PAT Chief
Ehland stated that the PAT marketing department advised
him that the hats were distributed to all of PAT’s 38,000
employees. (N.T. 262).

Commonwealth of Pennsylvania v.
Joan Tapia

Access Device Fraud—Sufficiency of Evidence—Weight of
Evidence

Defendant’s admission, at time of arrest, that she had
accompanied a third party several times as he was using a
deceased person’s Access card was not insufficient to estab-
lish beyond a reasonable doubt that Defendant was guilty of
Access card fraud.

(Norma Caquatto)

Nicola Henry-Taylor for the Commonwealth.
Alan Patterson for Defendant.

No. CC 200518541. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Zottola, J., October 9, 2007—On April 12, 2007, following

a non-jury trial, the Defendant, Joan Tapia, was convicted of
Access Device Fraud and sentenced to a probationary term
of one (1) year. On April 19, 2007 timely Post-Trial Motions
were filed on the Defendant’s behalf and were denied on
April 25, 2007. A timely appeal was taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Statement of Matters Complained of on Appeal from which
the following is taken verbatim:

a. The trial court erred by denying Defendant’s
Motion for Judgment of Acquittal pursuant to
Pa.R.Crim.P. 606(A)(6) in that the evidence pre-
sented by the Commonwealth of Pennsylvania was
insufficient to sustain its burden of proving
Defendant guilty beyond a reasonable doubt.

b. The trial court erred by denying Defendant’s
Motion Challenging the Weight of the Evidence
pursuant to Pa.R.Crim.P. 607(A)(3) in that the evi-
dence presented to convict the Defendant by the
Commonwealth of Pennsylvania was so contrary to
the evidence as to shock one’s sense of justice.

SUFFICIENCY OF THE EVIDENCE
On April 12, 2007 a non-jury trial was held before the

Honorable John A. Zottola. The parties stipulated the follow-
ing facts. On November 12, 2005 officers of the City of
Pittsburgh Police were notified that there was a possible
drug overdose at 3805 Butler Street. The officers responded.
They found the victim, later determined to be Heather
Duffett; medics pronounced her dead. (N.T. pp 7 to 8)1

Homicide detectives arrived at 3805 Butler Street and spoke
to the owner of the house, the Defendant, Joan Tapia. (N.T.
pp 8 to 9) Eleven days later officers approached the
Defendant and informed her of imminent arrest under abuse
of corpse charges in connection with the death of Heather
Duffett. The officers asked the Defendant if she used the vic-
tim’s car, debit card, and/or access card since her death.
(N.T. pp 10 to 11). Discovery revealed use of all three items
during the time between discovery of the body and the
Defendant’s arrest. (N.T. pp 11) At the time of her arrest, the
Defendant told the officers that a friend of the victim,
Jonathon Lunsford, used the victim’s car and card; the
Defendant admitted to accompanying him during his use.
(N.T. pp 11) The Defendant accompanied Mr. Lunsford on
every occasion he made purchases with the victim’s Access
Cards. (N.T. pp 16)

The Defendant challenges the sufficiency of the evidence
to support the conviction of Access Device Theft. A chal-
lenge to the sufficiency of the evidence must be reviewed in
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light of the following standard: “In determining if the evi-
dence is sufficient to sustain a criminal conviction, [the test
is] whether accepting as true all of the evidence of the
Commonwealth, and all reasonable inferences arising there-
from, upon which the jury could properly have reached its
verdict, was it sufficient in law to prove beyond a reasonable
doubt that the appellant was guilty of the crime of which he
stands convicted.” Commonwealth v. Burton, 301 A.2d 599,
600 (PA. 1973).

At the time of arrest, the Defendant admitted to being
present when Mr. Lunsford used the victim’s Access Cards.
This occurred on several occasions. (N.T. pp 15). The
Commonwealth stated this fact to the court from the
Defendant’s arrest record; the Defendant made no objec-
tions. (N.T. pp 15 to 16). Though the Defendant did not tes-
tify as to her involvement with the victim’s stolen Access
Cards, and their subsequent use, it is within the discretion
of the finder of fact to believe all, part, or none of the evi-
dence. Commonwealth v. Lyons, 833 A.2d 245, 258
(Pa.Super. 2003). The Commonwealth can sustain its bur-
den of proving every element of the crime beyond a reason-
able doubt by means of wholly circumstantial evidence.
Lyons, 833 A.2d at 258. Taken in the light most favorable to
the Commonwealth, the evidence was clearly sufficient to
support the conviction.

Therefore, the Defendant’s claim alleging insufficient
evidence exists for her conviction of Access Device Theft
must fail.

WEIGHT OF THE EVIDENCE
The Defendant challenges that her conviction is against

the weight of the evidence, and alleges her conviction is so
contrary to the evidence presented by the Commonwealth
as to shock one’s sense of justice. A claim arguing against
the weight of evidence acknowledges that sufficient evi-
dence exists to sustain the verdict, but maintains that cer-
tain facts are so clearly of greater weight that to ignore
them or to give them equal weight with all facts denies jus-
tice. Lyons, 833 A.2d at 258. Granting a new trial on this
claim is within the sound discretion of the trial judge, and
his decision will not be reversed on appeal absence an abuse
of discretion. Commonwealth v. Whitman, 485 A.2d 459, 461
(Pa.Super. 1984). The verdict must be so contrary to the evi-
dence presented as to make a new trial necessary, to give
the defendant another chance to prevail. Whitman, 485 A.2d
at 461. On appeal, the scope of review is narrow.
Commonwealth v. Lyons, 833 A.2d 245, 258.

The only evidence on the record regarding Access
Device Theft is the Defendant’s statement at the time of her
arrest. The Defendant admitted she was present every time
the victim’s stolen card was used. The Defendant chose not
to testify as to this matter; the Defendant merely presented
an argument regarding the lack of evidence of the
Defendant’s actual possession of the victim’s stolen Access
Card. It is within the discretion of the fact finder at trial to
determine credibility and to believe any of the evidence he
chooses. Lyons, 833 A.2d at 258. The trial court properly
determined the Defendant’s guilt; the Defendant’s convic-
tion was not against the weight of the evidence. Therefore,
the Defendant’s claim must fail.

Based on the foregoing, Defendant’s matters complained
of on appeal must fail.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to notes of the Non-Jury trial dated April 12,
2007.

Commonwealth of Pennsylvania v.
Charla Osborne

Simple Assault—De Minimis Conduct—Involuntary
Intoxication—Mens Rea

1. De minimis defense is unavailing absent a showing of
either conduct insignificant to support criminal conviction
or extenuations outside consideration of authority enacting
criminal statute.

2. Defendant’s breaking the skin of police officer by bit-
ing her thumb and thereby causing pain does not support
the de minimis defense under the category of insignificant
conduct.

3. Biting a corrections officer falls within the legisla-
ture’s intent of preventing violent behavior in enacting
statute prohibiting simple assault and therefore does not
show extenuations.

4. Defendant’s argument that she did not possess criminal
intent fails because she offered no support to her testimony
that she was involuntarily intoxicated by the effects of her
schizophrenia medication by other evidence such as that of a
medical professional.

(Norma Caquatto)

Heather Kelly for the Commonwealth.
Alan Patterson for Defendant.

No. CC 200503803. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Zottola, J., October 9, 2007—On January 25, 2007, follow-

ing a continuation of a non-jury trial on January 11, 2007, the
Defendant, Charla Osbourne, was convicted of Simple
Assault and sentenced to a probationary period of nine (9)
months. On February 5, 2007, timely Post-Trial Motions were
filed on the Defendant’s behalf and were denied on February
29, 2007. A timely appeal was taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Statement of Matters Complained of on Appeal from which
the following is taken verbatim:

a. De Minimis Conduct Required Acquittal…;

b. Extenuating Circumstances Rendered Conduct
De Minimis…;

c. Involuntary Intoxication Rendered Conduct
Involuntary…;

d. Involuntary Intoxication Precluded Formation of
Mens Rea…;

e. Erroneous Refusal to Recognize Involuntary
Intoxication Defense…; and

f. Unconstitutional Rejection of Involuntary
Intoxication Defense….

DEMINIMIS ACQUITTAL
On January 11 and January 25, 2007, a non-jury trial

was held before the Honorable John A. Zottola. The
Defendant was found guilty of Simple Assault. (N.T. pp 3)1

Corrections Officer Margaret Bonenberger testified that on
August 8, 2004 she came into contact with Charla Osborne,
the Defendant, at the intake area as the Defendant came
through processing. (N.T. pp. 14 and 19) As she attempted
to take the Defendant from the intake area to housing, the
Defendant refused all direction by the Officer. (N.T. pp. 15)
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The Officer called for additional assistance; the Defendant
struck the Officer on her head. (N.T. pp 16 to 17). The
Defendant grabbed the Officer’s hand, bit her thumb, and
broke the skin. Blood appeared on the surface of the
wound; Officer Bonenberger sustained an injury. (N.T. pp
17) The Officer again called for additional officers to de-
escalate the situation; they arrived and sprayed the
Defendant with pepper spray to stop the continuing strug-
gle. (N.T. pp 17) Personnel at the jail cleaned Officer
Bonenberger’s wound, then sent her to South Side Hospital
for x-rays and blood tests. (N.T. pp 18 to 19) The Officer
had several blood tests since the incident to ensure her a
clean bill of health. (N.T. pp 19)

The Defendant challenges her criminal conviction; she
alleges her conduct was de minimis and warrants acquittal.
The Commonwealth has the burden of proving the defen-
dant’s guilt during the trial phase. To prove guilt of Simple
Assault, the Commonwealth must show the defendant
attempted to cause, or intentionally, knowingly, or reckless-
ly caused bodily injury to another. The injury requires
impairment of a physical condition or substantial pain.
Commonwealth v. Emler, 903 A.2d 1273, 1276-1277
(Pa.Super. 2006). This criminal attempt occurs when the
Defendant intentionally does any act constituting a substan-
tial step toward the commission of the crime, Emler, 903
A.2d at 1276-1277. The intent can be inferred from sur-
rounding circumstances. Commonwealth v. Polston, 616
A.2d 669, 679 (Pa.Super. 1992). It is enough for the
Defendant’s conduct to be menacing or frightening, placing
the victim in fear of imminent serious bodily injury.
Commonwealth v. Reynolds, 835 A.2d 720, 726 (Pa.Super.
2003).

Officer Bonenberger’s testified that the Defendant inten-
tionally bit her, and caused a wound which required treat-
ment. The Officer stated that this put her in a great deal of
pain. (N.T. pp 21)2 The trial Court found the Officer’s testi-
mony credible and that the Commonwealth met its burden of
proof for Simple Assault. The defense of de minimis conduct
warrants dismissal of a criminal conviction if the defen-
dant’s conduct is too insignificant to justify conviction.
Commonwealth v. Williams, 579 A.2d 869, 871 (Pa. 1990).
The tangible injury sustained by the Officer prevents the
Defendant’s conduct from being too insignificant to justify
her conviction.

The defense of de minimis conduct warrants dismissal of
a criminal conviction also if the defendant’s conduct is the
result of extenuations outside the considerations enter-
tained by the authority in creating the criminal statute.
Williams, 579 A.2d at 871. In seeking to prevent the threat
of imminent bodily injury under 18 Pa.C.S. §2701 (a), the,
Pennsylvania Legislature clearly sought to ban violent con-
duct such as biting a jail corrections officer. Defendant’s
conduct falls within the meaning of and intentions behind
the statute.

Therefore, the Defendant’s claims for acquittal, alleging
the Defendant’s conduct is de minimis due to its insignifi-
cant nature and surrounding extenuating circumstances,
must fail.

INVOLUNTARY INTOXICATION
The parties stipulated the Defendant’s medical condi-

tion; the Defendant is schizophrenic. (N.T. pp 24)3 The
Defendant testified that on August 8, 2004, she was under
the influence of numerous medications for her mental dis-
order. (N.T. pp 28) She testified that she was unable to
recall her entry into jail, or any incidents occurring within.
(N.T. pp 33)

The Defendant challenges her conviction and alleges

her involuntary intoxication precludes it. Pennsylvania
has yet to completely define the existence and scope of the
involuntary intoxication defense. The varying circum-
stances surrounding the acceptance of the defense in
other jurisdictions make it difficult to define; the key
component is a lack of culpability, Commonwealth v.
Smith, 831 A.2d 636, 641 (Pa.Super. 2003). Jurisdictions
outside of Pennsylvania accepted the defense in a situa-
tion where a defendant experienced unexpected intoxica-
tion results from a medically prescribed drug, Smith, 831
A.2d at 641.

As late as 1991, no appellate court in Pennsylvania upheld
the viability of involuntary intoxication as a criminal
defense. Commonwealth v. Griscom, 600 A.2d 996, 998
(Pa.Super. 1991). One Pennsylvania trial court allowed its
assertion where the defendant drove a newly painted car,
inhaled the fumes, and caused a breathalyzer reading of .11,
over the legal state limit. Commonwealth v. Butterfield, 17
Pa. D. & C.3d 62, 64 (Pa.Com. Pl. 1980. However, the facts of
Butterfield distinguish it from the case at hand.

The intoxication in Butterfield resulted from the effect
of vaporized chemicals the defendant unwittingly con-
sumed while operating his vehicle. His nausea and loss of
consciousness were nearly instantaneous; he was unable to
anticipate his state of intoxication. Butterfield, 17 Pa. D. &
C.3d at 66-67. A voluntary taking of medication, coupled
with a mistaken belief that the Defendant could withstand
its effects, does not render the intoxication involuntary.
Commonwealth v. Todaro, 446 A.2d 1305 (Pa.Super. 1982).
The Defendant in this case ingested medication knowingly
and without coercion; she knew she disliked its physical
effects from prior experience. The involuntary intoxica-
tion defense allowed by Butterfield is inapplicable to the
case at hand.

Assuming the defense is even available and applicable to
the present case in Pennsylvania, the Defendant’s claims
asserting involuntary intoxication must fail. The defense
places the burden of proof on the defendant, to the standard
of the preponderance of the evidence. Id. at 641. At a mini-
mum, the defendant must prove extreme intoxication
through the presentation of an expert witness. Id. The defen-
dant’s own self-serving statements through testimony are
not enough to establish his burden of proof. Id.

Because the Defendant offered no testimony beyond her
own, and had no medical documentation establishing the
effect of extreme intoxication on the date in question, the
Defendant’s claim asserting the defense of involuntary
intoxication rendering her conduct involuntary must fail.

The remainder of the Defendant’s claims on appeal
derive from the defense of involuntary intoxication. For the
aforementioned reasons, the assertions that involuntary
intoxication precluded the Defendant’s formation of the
necessary mens rea, that the trial court was in error when
it refused to recognize the defense, and that the
Defendant’s Constitutional rights are violated in this
refusal all must fail.

Based on the foregoing, Defendant’s matters complained
of on appeal must fail.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to notes of Non-Jury Trial dated January 25,
2007.
2 N.T. refers to notes of Non-Jury Trial dated January 11,
2007.
3 N.T. refers to notes of Non-Jury Trial dated January 11,
2007.
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Commonwealth of Pennsylvania v.
Robert Sanetta

Withdrawal of Guilty Plea—Abuse of Discretion in
Sentencing—Cruelty to Animals—Conspiracy—Concurrent
Sentences v. Consecutive Sentences

1. Imposition of 12 to 24 months of incarceration for con-
viction of cruelty to animals is within sentencing guidelines
of 9 to 20 months of incarceration for this offense.

2. Imposition of 12 to 24 months of incarceration for con-
viction of conspiracy is within sentencing guidelines of 9 to
20 months of incarceration for this offense.

3. Trial judge has discretion of imposing concurrent or
consecutive sentences for offenses. Commonwealth v. Hoag,
665 A.2d 1212.

4. Guilty plea is beyond attack if it is knowing, intelligent,
and voluntary. Commonwealth v. Rush, 909 A.2d 805.
Nothing in record supports a showing that Sanetta’s plea was
not knowing or not intelligent or involuntary.

(Norma Caquatto)

Michael W. Streily for the Commonwealth.
Michael Moser for the Defendant.

No. CC 200704548. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Durkin, J., October 12, 2007—The Defendant faced charges

of Cruelty to Animals,1 Criminal Conspiracy,2 and Disorderly
Conduct.3 On August 20, 2007, the Defendant pled guilty to all
of the charges filed against him. He also waived his right to a
pre-sentence report. That same day, the Defendant was sen-
tenced to an aggregate term of 2 to 4 years imprisonment at a
state correctional institution.4 (G.P.S.T. 12, 21-22)5

On August 29, 2007, the Defendant filed “Post-Sentence
Motions In The Form Of A Motion To Modify Sentence And
Motion To Withdraw Guilty Plea.” By Order of Court dated
August 31, 2007, said motions were denied.

A Notice of Appeal was filed on September 18, 2007. In a
Concise Statement of Matters Complained of on Appeal filed
October 4, 2007, the Defendant raised the issues that the
Court erred in denying the Defendant’s request to withdraw
his guilty plea, and the Court abused its discretion in sen-
tencing the Defendant to an aggregate term of imprisonment
of 2 to 4 years at a state correctional institution.

This case involves a family pet dog named Smoky. The
Defendant admitted that he and his co-conspirator, Jason
Knowles, killed Smoky. The killing was accomplished by the
Defendant holding Smoky down on the ground while
Knowles beat Smoky about the head with an aluminum base-
ball bat. The two then threw Smoky in the river. The pet’s
body was later recovered down stream: bloody and frozen to
the riverbank. (G.P.S.T. 6-8)

The Defendant here is clearly not happy with the result of his
plea. Unfortunately for the Defendant, the law does not require
that he be satisfied with the outcome of his decision to admit his
guilt. Commonwealth v. Pollard,832 A.2d 517, 524 (Pa.Super. 2003)

In order for a guilty plea to be constitutionally valid,
the guilty plea colloquy must affirmatively show
that the defendant understood what the plea connot-
ed and its consequences. This determination is to be
made by examining the totality of the circum-
stances surrounding the entry of the plea. [A] plea
of guilty will not be deemed invalid if the circum-
stances surrounding the entry of the plea disclose
that the defendant had a full understanding of the
nature and consequences of his plea and that he

knowingly and voluntarily decided to enter the plea.

Commonwealth v. Rush, 909 A.2d 805 (Pa.Super. 2006) quot-
ing Commonwealth v. Fluharty, 632 A.2d 312 (Pa.Super. 1993)
In examining the record in this matter, the Defendant’s plea
was knowing, voluntary, intelligent, and valid. (G.P.S.T. 2-12)
No basis exists in either law or fact to justify permitting the
Defendant to withdraw his plea of guilty.

As to the Defendant’s sentencing issues raised, sentencing
is a matter vested in the sound discretion of the sentencing
judge, and a sentence will not be disturbed on appeal absent a
manifest abuse of discretion. Commonwealth v. Griffin, 804
A.2d 1, 7 (Pa.Super. 2002) To constitute an abuse of discretion,
the sentence imposed must either exceed the statutory limits
or be manifestly excessive. In this context, an abuse of discre-
tion is not shown merely by an error in judgment. Rather, the
Defendant must establish, by reference to the record, that the
sentencing court ignored or misapplied the law, exercised its
judgment for reasons of partiality, prejudice, bias or ill will, or
arrived at a manifestly unreasonable decision. Commonwealth
v. Mouzon, 828 A.2d 1126, 1128 (Pa.Super. 2003)

Under the Pennsylvania Sentencing Guidelines, the
Defendant was subject to a standard range sentence from 9 to 20
months for the Cruelty to Animals charge, and from 9 to 20
months for the Criminal Conspiracy charge. The Defendant
received 12 to 24 months for the Cruelty to Animals conviction,
and a consecutive 12 to 24 months imprisonment for the
Criminal Conspiracy count, both well within the standard range.

“[A] trial judge has the discretion to determine whether, given
the facts of a particular case, a given sentence should be consec-
utive to, or concurrent with, other sentences being imposed.”
Commonwealth v. W.H.M., Jr., — A.2d —, 2007 WL 2381010
(Pa.Super. 2007) quoting Commonwealth v. Rickabaugh, 706
A.2d 826, 847 (Pa.Super. 1997) A challenge regarding whether a
sentence should be imposed consecutively or concurrently “does
not present a substantial question regarding the discretionary
aspects of sentence.” Commonwealth v. Hoag, 665 A.2d 1212,
1214 (Pa.Super. 1995) The Defendant was sentenced in the stan-
dard range of the Sentencing Guidelines. The reasons for the
imposition of such a sentence were given to the Defendant at the
time of sentencing. (G.P.S.T. 21-23) This Court clearly did not
abuse its discretion in sentencing the Defendant in the manner
that it did.6 Therefore, this issue is also without merit.

For all of the above reasons, the Defendant’s Judgment of
Sentence must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: October 12, 2007.
1 18 Pa.C.S. §5511(a)(1)(i), as amended
2 18 Pa.C.S. §903(a)(1), as amended
3 18 Pa.C.S. §5503(a)(1), as amended
4 The sentence imposed in this case was made effective
March 4, 2007, which was the date of the Defendant’s arrest.
5 “G.P.S.T.” followed by numerals refers to the page numbers of
the Guilty Plea and Sentencing Transcript dated August 20, 2007.
6 Contrary to the Defendant’s arguments, the Court did not
rely on any inadmissible and inaccurate hearsay evidence in
formulating the sentence in this case. The Defendant regard-
ing the admissibility of any evidence made no objections.
Nor did the Court rely on alleged inaccurate assertions made
by the Commonwealth about the applicability of the deadly
weapons enhancement as put forth in the Defendant’s
Concise Statement of Matters Complained of on Appeal. The
Court did not impose its sentence based on the Dead
Weapons Enhancement. (G.P.S.T. 22)
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Commonwealth of Pennsylvania v.
Derrick Jamar Lawrence

Sufficiency of Evidence—Aggravated Assault—Self-Defense
—Possession With Intent to Deliver

1. Evidence of intent to deliver, rather than mere posses-
sion, may be inferred from following circumstances: shortly
before arrest defendant was observed transferring a baggie
to another person in a vehicle, and shortly after arrest defen-
dant was found to have on his person 22 separately wrapped
pieces of crack cocaine, $80 in cash (despite being unem-
ployed), pager, and no drug paraphernalia.

2. Self-defense argument used to defend against charge of
aggravated assault is unavailing where victim was unarmed
and was shot in the back one block from site defendant orig-
inally saw victim despite victim’s attempt, shortly prior to
shooting, to enter defendant’s home.

(Norma Caquatto)

Michael W. Streily for the Commonwealth.
Aaron D. Sontz for the Defendant.

No. CC 200408383 and No. CC 200407587. In the Court of
Common Pleas of Allegheny County, Criminal Division.

OPINION
Nauhaus, J., October 15, 2007—Derrick Jamar Lawrence,

the defendant in the above-captioned case, filed an appeal
from his conviction and sentence. The defendant was con-
victed at CC200408383, of Aggravated Assault, Carrying a
Firearm Without a License, and Resisting Arrest, after a
non-jury trial before this Court on May 30, 2006. The defen-
dant was also convicted at CC200407587 of Possession,
Possession with Intent to Deliver, and Possession of
Marijuana, after a non-jury trial before this Court on May 14,
2007. This Court imposed sentence in both cases on May 14,
2007. The defendant was sentenced at CC200408383 to incar-
ceration for 7 1/2-15 years and at CC200407587 to a concur-
rent sentence of 10-20 years of incarceration.

On June 12, 2007, the defendant filed an appeal to the
Superior Court of Pennsylvania. On June 26, 2007, this Court
ordered the defendant to file a concise statement of matters
complained of on appeal, pursuant to Pa.R.A.P. 1925(b),
within 14 days from the date of the Order, or, if the tran-
scripts had not been received, then 14 days after the tran-
scripts were filed. The transcript from the non-jury trial that
occurred before this Court on May 30, 2006, (hereinafter
referred to as “T.T.”), was filed on September 5, 2007. The
transcript from the non-jury trial and sentencing that
occurred before this Court on May 14, 2007 (hereinafter
referred to as “T.S.T.”) was filed on May 24, 2007. The defen-
dant filed his timely Rule 1925(b) Statement on September
17, 2007, raising the following issues:

a) The evidence was insufficient to convict Mr.
Lawrence of Aggravated Assault. The Common-
wealth failed to prove beyond a reasonable doubt
that Mr. Lawrence did not act in self-defense when
he shot the victim in the back. Mr. Lawrence testi-
fied at trial that he shot the victim because he was
attempting to gain entry into his home, thereby put-
ting his baby’s mother in danger. The testimony of
the victim was inconclusive as a result of his heavy
intoxication from alcohol and crack cocaine. The
victim repeatedly testified that he could not even
remember if he had attempted to break into Mr.
Lawrence’s house or not.

b) The evidence was insufficient to prove that Mr.

Lawrence possessed the drugs with the intent to
deliver them. The Commonwealth failed to prove
beyond a reasonable doubt that Mr. Lawrence was
the purchaser, not the seller.

The defendant claims that there was insufficient evi-
dence to convict him of Aggravated Assault. The evidence
presented during the non-jury trial of May 30, 2006, estab-
lished that the defendant fired multiple shots at an unarmed
victim on May 15, 2004. The victim, William Hoy, was
severely injured when one of the bullets hit him in the back,
requiring 13 days of hospitalization and leaving a large per-
manent scar. (T.T. at 9, 12, 21, 22, 42). The victim was able to
identify the defendant as the shooter during the trial,
although he had been severely intoxicated from crack
cocaine and alcohol when he was shot. (T.T. at 11). Another
bystander testified that he saw the defendant running from
the scene. The defendant was apprehended shortly after the
shooting when officers stopped a jitney after the defendant
got into it. (T.T. at 28). The defendant attempted to flee but
he was apprehended after a brief struggle. (T.T. at 30). The
firearm used in the shooting was visible from outside the jit-
ney. Officers seized the firearm, which was protruding from
the pocket of the defendant’s jacket as it lay on the passen-
ger seat of the jitney. (T.T. at 31).

The defendant did not deny shooting the victim, but
claims it was self-defense. The defendant testified that the
victim was pounding on his window during the early morn-
ing hours of May 15, 2004. The defendant stated that he did
not know the victim. He testified that the victim was reach-
ing through his window, and he told the victim to leave and
told his pregnant girlfriend to call the police. The defendant
testified that he went outside his house, saw the victim and
four or five black men, asked why the victim was trying to
break into the house, saw something silver, and shot the vic-
tim. (T.T. at 48). The victim was shot about one block from
the defendant’s house. The defendant said he returned to his
house after shooting the victim, then got into a jitney with
the intention of going to the police station to turn himself in.
(T.T. at 49).

This Court did not find the petitioner’s testimony to be
credible. This Court did not believe that the defendant shot
the victim in self-defense. (T.S.T. 47) The credibility of wit-
nesses and the weight to be accorded to the evidence pro-
duced were within the province of this Court, which acted as
factfinder in this matter. A person is justified to use force
against another when the person believes that such force is
immediately necessary to protect himself from unlawful
force by the other person. 18 Pa.C.S. §505(a). Commonwealth
v. Elmer, 2006 Pa.Super. 187, 903 A.2d 1273.

In the instant case, this Court does not find it credible
that the defendant believed it was necessary to use a deadly
weapon to protect himself against the victim. This Court
determined that the defendant’s testimony, which was that
he perceived himself and his pregnant girlfriend to be
endangered by the victim, was not credible. Additionally,
this Court does not believe that the defendant thought the
victim had a firearm. This Court notes that the victim was
unarmed, and was shot a distance away from the defendant’s
residence.

Aggravated assault is committed when a person causes
serious bodily injury to another intentionally, knowingly or
recklessly under circumstances manifesting extreme indif-
ference to the value of human life. 18 Pa.C.S. §2702(a)(1).
The shooting caused the victim to be hospitalized for 13 days
and to have a large permanent scar. The evidence was suffi-
cient to adjudicate the defendant guilty of aggravated
assault. Commonwealth v. Emler, 903 A.2d 1273 (2006);
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Commonwealth v. Payne, 868 A,2d 1257 (Pa.Super. 2005)
appeal denied 583 A.2d 681, 877 A.2d 461 (2005).

The defendant’s other claim is that there was insuffi-
cient evidence to support his conviction for possession
with intent to deliver drugs.1 He claims the evidence only
proved possession, not delivery. The evidence presented
during the non-jury trial of May 14, 2007, established that
the defendant was in possession of crack cocaine with the
intention to sell it on February 13, 2004. The defendant was
under surveillance at approximately 3:12 p.m., on
February 13, 2004, when Officer Jeffries observed him
inside a Grand Am vehicle. Officer Jeffries saw an
unknown white male (hereinafter referred to as the
“buyer”) enter the passenger side of the Grand Am and
saw the defendant pull out a baggie from his right coat
sleeve and pull out a piece of crack cocaine. The defendant
handed the piece of crack cocaine to the buyer, who gave
the defendant currency in return, and then exited the vehi-
cle. (T.S.T. at 14). The buyer put the crack cocaine in his
mouth as he exited the vehicle. The entire drug transaction
lasted only a matter of seconds. The buyer was never
apprehended. (T.S.T. at 15). Officer Jeffries had an unob-
structed view of the drug transaction and used his naked
eye and binoculars to clearly observe the defendant.
(T.S.T. at 13). He was able to view the transaction through
the front windshield. (T.S.T. at 18). The defendant was
ordered out of the vehicle and was patted down shortly
after the drug transaction. Officers seized a plastic baggie
from the defendant’s right sleeve, which contained 22 indi-
vidually wrapped pieces of crack cocaine and a pager and
$80.00 in cash. (T.S.T. at 23). The total weight of the crack
cocaine was 2.16 grams. There were no needles or crack
pipes found on the defendant. (T.S.T. at 24).

The defendant testified that the crack cocaine was
intended for his personal use only. (T.S.T. at 33). This Court
did not find the defendant’s testimony credible. A convic-
tion for possession of a controlled substance with the intent
to deliver, requires proof that the defendant possessed a
controlled substance and did so with the intent to deliver it.
The intention to deliver may be inferred from an examina-
tion of the facts and circumstances surrounding the case.
Factors to consider include the particular method of pack-
aging, the form of the drug, and the behavior of the defen-
dant. Commonwealth v. Conaway, 791 A.2d 359 (Pa.Super.
2002).

This Court did not believe that the crack cocaine was for
the defendant’s personal use. The crack cocaine was pack-
aged in 22 separate corner bags. The defendant was unem-
ployed and did not show how he could have afforded the
crack cocaine or the money found on his person. (T.S.T. at
35). Furthermore, the defendant did not have any parapher-
nalia on him for using the crack cocaine when he was
searched. The Commonwealth proved beyond a reasonable
doubt that the crack cocaine found on the defendant’s person
was possessed with the intention to be delivered.

Judgment of sentence should be affirmed for the reasons
contained herein.

BY THE COURT:
/s/Nauhaus, J.

1 The Statement reads “…The Commonwealth failed to
prove beyond a reasonable doubt that Mr. Lawrence was
the purchaser, not the seller….” However, since this Court
convicted the defendant as the seller, for possession with
the intent to deliver, this Court realized the defendant
meant to argue that the Commonwealth failed to prove
beyond a reasonable doubt that Mr. Lawrence was the sell-
er, not the purchaser.
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Allegheny Valley School District v.
Allegheny Valley

Education Association
Statutory Arbitration Appeal—Scope of Review

An award of an arbitrator arising from statutory arbitra-
tion conducted pursuant to a collective bargaining agree-
ment shall be affirmed on appeal if the arbitrator’s interpre-
tation of the facts can in any way be derived from the parties’
agreement, viewed in light of its language, its context, and
any other indicia of the parties’ intentions.

(Robert A. Crisanti)

Martin W. Sheerer for Plaintiff.
Mary Jo Miller for Defendant.

No. GD-06-028218. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., September 21, 2007—This matter

comes before the Commonwealth Court on the appeal of the
Allegheny Valley School District (hereinafter “District”)
from this Court’s Order of May 31, 2007, wherein this Court
discharged the rule previously issued to Allegheny Valley
Education Association (hereinafter “Association”) to “Show
Cause Why (the) Arbitration Award Should Not Be Vacated
and Corrected to Affirm Denial of a Grievance” and this
Court further ruled that the award of the arbitrator be
affirmed.

I. BACKGROUND
The District and the Association are parties to a col-

lective bargaining agreement effective from July 1, 2004
through June 30, 2009. The Association represents pro-
fessional employees of the District, including teachers,
for purposes of collective bargaining. As mandated by the
Pennsylvania Public Employee Relations Act, the agree-
ment contains a grievance procedure, culminating in
arbitration before a neutral arbitrator selected by the
parties. (Section 903 of the Public Employee Relations
Act (Act of July 23, 1970, P.L. 563 as amended, 43 P.S.
§1101.903)).

The particular grievance in the instant matter concerned
the District’s denial of the use of sick leave for a family
member’s medical appointment.

II. PROCEDURAL HISTORY
The Association, the exclusive collective bargaining unit

representative for certain professional employees of the
District filed a grievance contending that the District is obli-
gated to permit its professional employees to use “sick days”
for the purpose of other persons’ medical appointments,
claiming violation of the 2004-2009 Collective Bargaining
Agreement (hereinafter “CBA”) dated June 2, 2004. The
District denied the grievance.

The parties selected an arbitrator to hear and decide the
grievance. The arbitrator found that from 1974 to 1993, bar-
gaining unit members enjoyed contractual right to use
unlimited leave time, including sick leave, for family mem-
bers’ medical appointments. In 1993, the parties agreed to
limitations for those leaves and that language continued,
unchanged until the adoption of the 2004-2009 agreement.
(See Award at 2).

The relevant language in the 1999-2002 agreement
(extended through the 2003-2004 school year) provided:
“sick leave shall be granted as provided in the School Code”
(Section 1, entitled Sick Leave). The agreement continued to
explain Emergency Leave Days:

[b]eginning with the 1994-1995 school year, emer-
gency leave days will be granted each school year
at the discretion of the Superintendent. Emergency
leave may be used in one half (1/2) day increments.
Emergency leave for family doctor’s appointments
with any health care professional scheduled more
than twenty-four (24) hours in advance and not
involving any surgical procedure or hospital
admission shall be limited to twenty-one (21) peri-
ods per year. (Section 5, entitled Emergency Leave
Days).

During negotiations for the current agreement, the
parties renegotiated the leave provisions of the agree-
ment based on the District’s concerns with administering
the emergency leave provision. Those negotiations
resulted in new leave provisions, including Article VII,
section 8:

[s]ick leave, personal leave, or earned compensa-
tory time can be used for medical appointments.
These must be taken in one-half day increments.
The use of compensatory time for this Section will
not restrict the normal use of compensatory time as
described in Article VII, Section 5D.

The arbitrator found that the parties intended to preserve
the right to utilize sick leave for family medical appoint-
ments in negotiating the new language. (Award at 6). The
issue as defined by the arbitrator was “whether Article VII,
Section 8 of the Agreement entitles bargaining unit employ-
ees to utilize sick leave to attend medical appointments with
family members.” (Award at 4).

The arbitrator found that the language in dispute was not
clear and unambiguous and that the parties intended that
bargaining unit members would continue to have a contrac-
tual right to use sick leave for family members’ medical
appointments.

The arbitrator made the Award an award as follows,
“[t]he grievance is sustained and the District is ordered to
permit employees to use sick leave to attend family mem-
bers’ medical appointments.” (See Award, dated October 24,
2006). The District filed a timely petition to vacate the
Award on November 27, 2006.

On May 17, 2007, an argument was held on District’s
Petition for Rule to Show Cause Why Arbitration Award
Should Not be Vacated and Corrected to Affirm Denial of a
Grievance.

Following argument on said petition, this Court dis-
charged the Rule and affirmed the ruling of the arbitrator.

III. ISSUES RAISED ON APPEAL

Defendant asserts the following claims of err:

1. Should the Arbitration Award be vacated due to
its failure to draw its essence from the Collective
Bargaining Agreement?

2. Should the Arbitration Award be vacated since it
represents an excessive exercise of authority by
the arbitrator?

3. Should the Arbitration Award be vacated as con-
trary to law and based on errors of law or abuses of
discretion as follows:

a. in failing to acknowledge the clear and unam-
biguous language of the subject clause;

b. in considering parole evidence to interpret
the subject contract clause which is clear and
unambiguous;
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c. in failing to properly apply the basis tenet of
contract law which prohibits going beyond the
four corners of a written contract to alter the
meaning of clear and unambiguous language of
the contract;

d. in failing to acknowledge that the “sick days”
granted to employees are as provided by law in
the Pennsylvania Public School Code and are so
provided to allow for those occasions when a
professional employee is unable to perform
duties of employment due to medical reasons
relating to their own condition of health;

e. in giving inappropriate significance to evi-
dence unrelated to the language of the collec-
tive bargaining agreement;

f. in incorrectly concluding that the subject con-
tract language was misinterpreted or misap-
plied by the School District; and

g. by making an award that is contrary to the
provisions of the collective bargaining agree-
ment and alters it.

IV. DISCUSSION
The clause in question appears in Article VII, Section 8 of

the CBA, entitled “Medical Appointments,” and reads as fol-
lows: “Sick Leave, personal leave, or earned compensatory
time can be used for medical appointments.” The association
asserts that employees should be allowed to use “sick days”
for medical appointments of family members. The District
contends that the contract language is clear and unambigu-
ous and that sick days are restricted to use for the employ-
ee’s own health purposes.

The legislature has mandated the submission of disputes
arising under a collective bargaining agreement to a neutral
arbitrator and the courts have consistently held that all
issues surrounding these disputes, both procedural and sub-
stantive, must be submitted to an arbitrator. (Public
Employee Relations Act, Section 903 (Act of July 23, 1970,
P.L. 563, as amended, 43 P.S. §1103.903). The parties may
bargain the preliminary steps of the grievance procedure,
but are required to provide for binding arbitration as the
final step of the process. (Id.).

It has long been accepted that an arbitrator’s award is
subject to a narrow scope of review. The standard of review
applicable to the case at hand is one of deference to the
arbitrator’s award.1 It is also well settled by the
Commonwealth Court that the scope of review when deter-
mining the soundness of a grievance arbitration award is
the essence test.2

The essence test mandates a two prong analysis:

First, the court must determine whether the issue
as properly defined is within the terms of the col-
lective bargaining agreement. Second, if the issue
is embraced by the agreement and thus, appropri-
ately before the arbitrator, the arbitrator’s award
will be upheld if the arbitrator’s interpretation can
be rationally derived from the collective bargain-
ing agreement. That is to say, a court will only
vacate an arbitrator’s award where the award
indisputably and genuinely is without foundation
in, or fails to logically flow from the collective bar-
gaining agreement.3

As to the first prong, it can hardly be argued that the
issue raised is not contemplated by the parties in the collec-
tive bargaining agreement. The agreement specifically pro-

vides for a variety of reasons necessitating a leave of
absence, crucial to the instant matter, Article VII, Section 1
entitled Sick Leave.4 Any dispute regarding the interpreta-
tion of the contract terms is by both the statutory and con-
tractual definitions, within the terms of the collective bar-
gaining agreement and subject to the grievance and
arbitration procedure.

This Court was then left to consider whether the arbitra-
tor’s interpretation was rationally derived from the parties’
collective bargaining agreement. The arbitrator credited the
testimony of Association witnesses for the change in lan-
guage concerning the right to use sick time for family mem-
bers’ medical appointments. The arbitrator found that the
district drafted the language and that their own superintend-
ent confirmed the position taken by the Association in
response to a specific question posed at a staff meeting early
in the 2004-2005 school year. The arbitrator found that in a
number of instances the District had interpreted the lan-
guage of Article VII Section 8 as permitting employees to use
sick leave to attend medical appointments for family mem-
bers. (Award at 6).

Further, the current superintendent testified that the for-
mer superintendent informed him that sick leave could be
used for family members’ medical appointments. (Award at
7). Based on the language of the collective bargaining
agreement coupled with the testimony proffered, the arbi-
trator concluded, “the parties intended that Article VII,
Section 8 permits employees to use sick days for purposes of
attending medical appointments for family members.”
(Award at 7).

Pennsylvania courts have held that a reviewing court
must defer to an arbitrator’s interpretation of the parties’
collective bargaining agreement if “the interpretation can
in any rational way be derived from the agreement,
viewed in light of its language, its context, and any other
indicia of the parties intention…”5 This standard of
review does not require that the reviewing Court agree
with or approve the arbitrator’s award. Pursuant to this
standard, this Court is powerless to vacate the arbitrator’s
award even if the Court would have ruled differently had
it heard the case in the first instant. In light of the above
recitation of the applicable law, this Court affirmed the
award of the arbitrator.

V. CONCLUSION
For the above set forth reasons, this Court respectfully

requests the Commonwealth Court of Pennsylvania affirm
this Court’s Order of May 31, 2007.

BY THE COURT:
/s/Della Vecchia, J.

Date: September 21, 2007

1 State System of Higher Education Cheyney University v.
State College University Professional Association (PSEA-
NEA), 743 A.2d 405 (Pa. 1999).
2 State System of Higher Education v. Association of Pa.
State College University Faculties, 834 A.2d 1235, 1240
(Pa.Cmwlth. 2003).
3 State System of Higher Education (Cheyney University),
743 A.2d at 413.
4 See also, Emergency Leave Days (Section 5), Personal
Days (Section 8) and Family and Medical Leave (Section 9).
5 Community College of Beaver County v. Community
College of Beaver County, Society of Faculty, 375 A.2d 1267,
1275 (1977).
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Jeffrey Clement
d/b/a Parke Place Properties v.
Amsouth Bank as Trustee of the

Estate of Elias J. Hakim and Janet R. Hakim
Preliminary Objections—Breach of Contract—Negligence
Action

1. Preliminary objections dismissing a breach of contract
action will be granted when the contract supporting the
claim was not signed by all parties.

2. Preliminary objections dismissing a negligence action
will be granted when the court finds that there is no legally
binding relationship between the parties.

(Robert A. Crisanti)

Bradley S. Dornish for Plaintiff.
Mark Grace for Defendant.

No. GD 06-017099. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., September 24, 2007—This matter

comes before the Superior Court on the appeal of Jeffrey
Clement d/b/a Parke Place Properties (hereinafter
“Plaintiff”) from this Court’s Order of June 1, 2007, where-
in this Court sustained the Preliminary Objections of
Amsouth Bank as Trustee of the Estates of Elias J. Hakim,
Jr. and Janet R. Hakim (hereinafter “Amsouth”) and dis-
missed Plaintiff ’s Complaint with prejudice.

I. PROCEDURAL HISTORY
Plaintiff filed a Complaint in Equity against Amsouth, an

Alabama Corporation, with offices in the State of Florida. At
all times relevant to this matter, Amsouth was the Florida
court-appointed guardian of the estate of Elias J. Hakim, Jr.,
an incapacitated person.

Amsouth in its capacity as said guardian was selling two
(2) parcels of vacant land located in Allegheny County,
Pennsylvania. Howard Hanna had listed both parcels for
sale on August 23, 2005.

On or about March 9, 2006, a written offer in the amount
of $150,000, along with $5,000 hand money was submitted by
Plaintiff, through his broker, Avalar Realty, to Amsouth for
both parcels of land. (Exhibit A of Amended Complaint).1
Although Exhibit A of the Amended Complaint fails to evi-
dence a signature by a representative of Amsouth, Plaintiff
alleges that “based on the express representation of
Amsouth and its agents, said offer was signed and accepted
as a contract of sale.” (Amended Complaint, Para. 7).
Plaintiff, however, admits that he does not possess a copy of
the fully executed contract.

On or about April 28, 2006, Amsouth filed a Petition with
the Circuit Court of Pinellas County to seek Court approval
to enter into the contract of sale of the properties. Before
such approval was granted, Amsouth received a written
offer from Charles R. Schweinsberg, III, in which he agreed
to purchase the properties for $450,000.

On or about May 14, 2006, Jodi Rita Hakim, a beneficiary
of the Florida Court’s “ward,” i.e. Mr. Hakim, filed her oppo-
sition to Amsouth’s April 28, 2006 Petition.

A hearing on Amsouth’s petition to enter into the contract
with Plaintiff was scheduled for May 17, 2006. At said hear-
ing, Amsouth informed the Florida Court of the
Schweinsberg offer. Amsouth suggested that the hearing be
continued so that both offers could be presented to the Court.
The Court granted the request for continuance.

On or about June 28, 2006, Amsouth filed a Petition with
the Circuit Court of Pinellas County, Florida, wherein
Amsouth sought approval to enter into the contract of sale
with Schweinsberg for the sale of the properties, i.e., “the
Second Petition.”

On or about July 10, 2006, the Florida Court held a hear-
ing on the Second Petition. Following argument, the Court
entered an Order finding the sale of the Properties to
Schweinsberg in the best interest of the “ward”/Mr. Hakim,
thus approving and authorizing Amsouth to execute the con-
tract for sale of the properties to Schweinsberg. The Court
also held that the offer from Plaintiff was not in the best
interest of the “ward”/Mr. Hakim, and ordered that such
proposed sale be disapproved.

Amsouth then executed the contract for sale of the prop-
erties to Schweinsberg pursuant to the Florida Court Order.
On or about July 20, 2006, before the sale was fully effectu-
ated, Plaintiff filed a Praecipe for Writ of Summons in
Equity, which included a Praecipe for Lis Pendens, against
Amsouth in the Court of Common Pleas of Allegheny County,
Pennsylvania at the above general docket number. The Writ
was followed by a Complaint in Equity filed on August 30,
2006.

An Amended Complaint in Equity was electronically filed
in the Allegheny County Prothonotary’s Office on March 8,
2007. The three- (3) count complaint alleged Breach of
Contract against both Hakim (Count I) and Amsouth (Count
II), as well as an alternative claim of Negligence asserted
against Amsouth (Count III).

Plaintiff asserts a claim of Breach of Contract asserting it
lost profits as a result of Amsouth’s improperly securing an
alternative buyer for the real property while the properties
were under contract with Plaintiff and the Complaint also
seeks specific performance of said real estate sales contract,
and in the alternative, monetary damages.

On September 15, 2007, the defendants filed a Petition to
Strike the aforementioned Lis Pendens. On or about October
23, 2006, the parties appeared before the Motions Court of
Allegheny County (the Honorable Paul F. Lutty presiding).
Following argument on said Petition, the Lis Pendens was
stricken. (See Lutty Order, October 23, 2006).

Defendants had filed Preliminary Objections based upon
Failure to State a Cause of Action for which Relief may be
Granted as to all three (3) Counts of Plaintiff ’s Complaint.
(May 3, 2007). Following argument on June 1, 2007, this
Court entered an Order sustaining Defendant’s Preliminary
Objections thereby dismissing Plaintiff ’s Complaint with
prejudice.

II. ISSUES RAISED ON APPEAL
Plaintiff asserts the following claims of error:

1. Did the lower court err in Granting the
Defendant’s Preliminary Objections on Count I
where the existence of an enforceable agreement
between Plaintiff and Hakim remained a disputed
question of fact?

2. Did the lower court err in Granting the
Defendant’s Preliminary Objections on Count II
ruling that (1) no contractual relationship existed
between the Defendant, Amsouth and Hakim with
respect to Amsouth’s handling of the guardianship
property, and (2) that Plaintiff was not an intended
third-party beneficiary of the alleged contractual
relationship between Amsouth and Hakim?

3. Did the lower court err in failing to find that
Amsouth, as the guardian of Hakim, owed a duty to
Plaintiff to process the purchase of real estate
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under its control, in conformity with the duties set
forth under common law, as well as the applicable
state statutes governing the handling of the
guardianship of property?

III. DISCUSSION
Pursuant to Pa. R.C.P. 1028(a)(4), Preliminary Objections

may be filed by any party to any pleading based on the legal
insufficiency of the pleadings in the nature of a demurrer. It
remains Plaintiff ’s contention that he submitted a written
offer to Amsouth for the sale of the properties. This offer,
titled Contract for the Purchase and Sale of Real Property
(Exhibit A), is absent a signature by a representative of
Amsouth.

The Statute of Frauds “provides in effect that no agree-
ment for sale of real estate will be enforced unless it is in
writing and signed by party to be charged.” (33 P.S. §1, citing
Fannin v. Cratty, 480 A.2d 1056, 1060 (Pa.Super. 1984)). The
statute’s purpose is to prevent fraud by “forbidding asser-
tion of right in interest in real estate by one who can show no
written basis for the claim.”2

This Court accepts that Plaintiff made a written offer to
Amsouth for the purchase of the properties. However,
nowhere is it evidenced that Amsouth accepted the terms of
the offer. Plaintiff presents only the naked assertion that said
offer was accepted by Amsouth.

This Court cannot accept Plaintiff ’s facts pleaded as true
when there are inconsistencies with a written instrument;
“the latter will prevail and in this context a demurrer does
not admit the truth of averments in a complaint conflicting
with the exhibits.”3 The file presents only an offer signed by
Plaintiff and absent as to any signature by Amsouth or Mr.
Hakim.

Further, in accordance with Florida guardianship laws,
which govern the relationship between Amsouth and its
“ward”/Mr. Hakim, Amsouth must receive court approval
from the Circuit Court of Pinellas County before it is author-
ized to accept an offer and execute an agreement memorial-
izing the sale of same. (FLA. STAT. Ch. 744.441 and 744.447,
Exhibit B to Preliminary Objections).

In short, we have an offer made by Plaintiff that was
never accepted by Amsouth by signature as required by the
Statute of Frauds. Even if we assume that said offer was
signed, the agreement would still be null and void as per
Florida guardianship law because the condition precedent,
i.e. obtaining Florida Court’s approval, was not met.
Accordingly, there is no binding contract between Plaintiff
and Amsouth or Plaintiff and Mr. Hakim, hence Counts I and
II for Breach of Contract must fail as a matter of law.

Count III similarly fails to state a claim upon which relief
can be granted. In order for a Plaintiff to recover in a cause
of action in negligence, the Plaintiff must establish facts
demonstrating that the Defendant owed some duty to the
Plaintiff; that the Defendant breached said duty; that the
Plaintiff suffered actual harm and a causal connection exist-
ing between the breach of duty and the harm.4

Even at this early stage in the proceedings, where
Plaintiff need only allege a duty owed by Amsouth, Plaintiff
has failed to plead any such duty Amsouth as the custodian
for its “ward” owes to a third party e.g. the Plaintiff.
Amsouth’s duty, that of a fiduciary, runs solely to its “ward.”
“Negligence cannot be found where the law does not impose
a duty.”5

Further, “the existence of a duty is a question for the
court to decide.”6 In making this determination, this Court
considered the five-factor test enunciated by the courts of
this Commonwealth and considered,

(1) the relationship between the parties;

(2) the utility of the actor’s conduct;

(3) the nature of the risk imposed and forseeability
of the harm incurred;

(4) the consequences of imposing a duty upon the
actor; and

(5) the overall public interest in the proposed solution.7

After due consideration, this Court found that parties had
failed to establish any legally binding relationship, contrac-
tual or otherwise. Amsouth’s conduct was found by both this
Court and the Florida Court to be in the best interests of the
“ward.” The remaining factors considered similarly fail to
bolster Plaintiff ’s imposition of a duty on Amsouth to
Plaintiff.

In summary, this Court found there was no legally bind-
ing contract between the parties. Nor does the Court discern
any duty imposed upon Amsouth for the benefit of Plaintiff.
This was a business transaction in which Amsouth and
Plaintiff had differing interests, i.e. that of seller vs. buyer;
accordingly, Amsouth’s duties lay with its “ward” (the
Seller), not Plaintiff (the Buyer).

IV. CONCLUSION
Given the facts of this matter as pleaded and for the

aforesaid reasons, Plaintiff has not and cannot state a claim
upon which relief can be granted. This Court respectfully
requests the Superior Court of Pennsylvania to affirm this
Court’s Order of June 1, 2007.

BY THE COURT:
/s/Della Vecchia, J.

Date: September 24, 2007.

1 Howard Hanna was listing the parcels for $108,500 for the
Greentree parcel and $101,500 for the Swallow Hill parcel.
2 Gerlock v. Gabel, 112 A.2d 78, 82 (1955).
3 Framlau Corp. v. Delaware Co., 299 A.2d 335, 338
(Pa.Super. 1972).
4 See Freed v. Geisinger Med. Ctr., 910 A.2d 68, 72-73
(Pa.Super. 2006).
5 Spienkel v. Consol. Rail Corp., 666 A.2d 1099, 1002 (1995).
6 R.W. v. Manzek, 888 A.2d 740, 746 (2005), citing Emerich v.
Phila. Center for Human Dev., Inc., 720 A.2d 1032, 1034
(1998).
7 Wisniski v. Brown & Brown Ins. Co. of PA, 906 A.2d 571, 576
(Pa.Super. 2006), see also, R.W., 888 A.2d at 747.

Commonwealth of Pennsylvania v.
Yusef Rhone

First Degree Murder—Intent to Kill—Abandonment of
Conspiracy—Overbroad Search Warrant

1. Defendant’s confession (in one conversation with
police) that he discharged a firearm into vital part of victim’s
body establishes requisite and specific intent necessary for
conviction of first degree murder.

2. Even if Defendant’s claim (in second conversation with
police) that he was co-conspirator only, not shooter, abandon-
ment does not occur without showing either affirmative act
communicating withdrawal to confederates or informing
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authorities of conspiracy in time to halt its progress.

3. Abandonment not shown where independent witness
testified that Defendant pursued victim to place of killing
and Defendant himself admitted that he aided shooter in
attempted disposal of weapon.

4. Argument that court failed to give correct abandonment
jury instruction fails for two independent reasons: a) Court
gave clear and concise statement of law of abandonment to
jury and b) Long line of appellate cases shows that failure to
instruct jury properly is not error unless counsel objects and
no objection was made despite opportunity to do so.

5. Search warrant is not overbroad where it seeks to
retrieve “any and all handguns, ammunition, and firearm
accessories…and all articles of clothing with suspected
blood stains, and indicia of ownership” for crime of murder
using a handgun.

6. Search warrant is not unsupported by probable cause
under totality of circumstances standard where supporting
affidavit describes both the killing and an incident occurring
between Defendant and third party approximately one week
prior to killing wherein Defendant waived a handgun at third
party in the presence of two individuals also present at
killing.

(Norma Caquatto)

Bruce Beemer for the Commonwealth.
Frank Reilly for Defendant.

No. CC 200515163. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Zottola, J., September 20, 2007—The Defendant Yusef

Rhone and co-defendant Joseph Rhone were convicted of
murder of the first degree and criminal conspiracy. On July
24, 2006, they both were sentenced to life in prison for the
Criminal Homicide and Criminal Conspiracy. The sentences
were to run concurrent to each other. The Defendant filed a
timely appeal.

FACTS
The underlying facts may be summarized as follows:

Darrel Collins, the Defendant, and co-defendant were on
Cornell Street, in the City of McKeesport, near a cemetery
when they were approached by the victim, Thomas Holmes.
The victim was known to both the Defendant and the co-
defendant as a police informant who had informed the
McKeesport Police Department previous day that their sis-
ter, Makimna Gustave, was selling illegal narcotics, which
subsequently lead to her arrest that same day.

As the victim approached the three men, Yusef Rhone
asked him for a cigarette. Their conversation became agitat-
ed, and the Defendant shot the victim. Collins immediately
fled the scene but, prior to his exodus, he observed the
Defendant and co-defendant pursuing the victim in the oppo-
site direction.

During the first shooting, two other individuals were also
in close proximity. Leonard Topley, who lived on an adjacent
street; and McKeesport Police Detective Joseph Olsinski,
who was in the area to meet with the victim to receive infor-
mation. (T.T. p. 78)1

Mr. Topley heard the first round of gunshots and walked
to the front of his home on Madison Avenue where he was
met by the victim who stated, “they shot me.” (T.T. p. 88) Mr.
Topley immediately entered his home and denied the victim
entry. (T.T. p. 90) Once inside, Mr. Topley heard a second

round of gunshots, which appeared to be growing closer in
proximity. (T.T. p. 95). Almost instantly, after the second
series of shots occurred, Mr. Topley heard Detective Olsinski
outside identifying himself as a police officer. (T.T. p. 101).
Detective Olsinski immediately checked the victim’s vital
signs and determined that he was deceased.

Two years later, in 2005, The Defendant was charged with
the murder of Thomas Holmes. The Defendant, Yusef Rhone,
was read his rights, provided with a written form describing
each, and signed the same. (T.T. p. 442) Two conversations
occurred subsequent to this, first, the Defendant stated that
he witnessed the shooting by the co-defendant, Joseph
Rhone, but did not in any way participate in the shooting. In
the second taped interview, the Defendant stated that he had
in fact fired a .38 at the victim. (T.T. pp. 451-74).

Pursuant to Pa.R.A.P. 1925(b), the Defendant filed the fol-
lowing allegations of error:

1. The verdict on the charge of Murder in the First
Degree was against the weight of the evidence in
that the defendant’s statements, which were not
controverted by the Commonwealth’s evidence,
established that there was no intent to kill the vic-
tim;

2. The verdict on the charge of Criminal
Conspiracy was against the weight of the evidence
in that the Defendant’s statements, which were not
controverted by the Commonwealth’s evidence,
established that he terminated his participation
prior to the to the co-defendant’s firing of the fatal
shots;

3. The verdict on the charge of Murder in the First
Degree was not supported by sufficient evidence in
that the defendant’s statements, which were not con-
troverted by the Commonwealth’s evidence, estab-
lished that there was no intent to kill the victim;

4. The verdict on the charge of Criminal
Conspiracy was not supported by sufficient evi-
dence in that the defendant’s statements, which
were not controverted by the Commonwealth’s evi-
dence, established that he terminated his participa-
tion in the criminal activity prior to the co-defen-
dant’s firing the fatal shots.

5. The charge to the jury was in error on that it did
not clearly instruct the jury regarding the defense
of abandonment of a conspiracy;

6. The search warrant which authorized the search
of the Defendant’s residence is overbroad;

7. The search warrant which authorized the search
of the defendant’s residence was not supported by
probable cause;

8. Trial counsel was ineffective for failing to file
and argue a motion to suppress physical evidence
which was discovered as a result of legally a legal-
ly defective search warrant;

9. Defense lacked the mental capacity to tender a
valid waiver of his Miranda rights

10. Trial counsel was ineffective for failing to file
and argue a motion to suppress defendant’s state-
ments due to, his lack of mental capacity to tender
a valid waiver of his Miranda warnings; and

11. Trial counsel was ineffective for failure to pres-
ent character witnesses on behalf of the defendant.
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The Defendant’s first and third claims of error are suffi-
ciency and weight of evidence claims that state that the
Commonwealth did not establish intent sufficient for convic-
tion of Murder in the first degree. These claims correctly
assert that in order for the commission of murder in the first
degree to occur, specific intent to commit the act is required.
18 Pa. C.S.A. §2502. Intentional killings occur by any kind of
willful, deliberate, and premeditated murders. In fact, “the
principle that first degree murder is distinguished from all
other degrees of murder by the existence of a specific pre-
meditated intent to kill harbored by the accused.”
Commonwealth v. Wayne, 553 Pa. 614, 630 (Pa. 1998).
However, use of a deadly instrument on a vital part of the
body is sufficient to establish the specific intent to kill
required for conviction of murder in the first-degree.
Commonwealth v. Sepulveda, 579 Pa. 217 (Pa. 2004);
Commonwealth v. Collins, 702 A.2d 540, 549 Pa. 593 (Pa.
1997). The Defendant, in his confession to police, admitted
that he had a .38 caliber revolver, which he fired at the vic-
tim. Several .38 bullets were retrieved from the victim’s
body, and the autopsy revealed that at least one of these shots
would have been fatal. (T.T. p. 381). The Defendant, by his
own admissions and actions, clearly stated that he had the
requisite intent to commit murder in the first degree by dis-
charging a firearm into a vital part of the victim’s body.
Furthermore, the verdict of first-degree murder is not so
contrary to the evidence to shock ones sense of justice and
justify a claim that it is against the weight of the evidence.
See Commonwealth v. Gibson, 553 Pa. 648, 664 (Pa. 1998).

The Defendant’s second and fourth claims of error are
both sufficiency and weight of evidence claims stating that
the evidence showed that he had abandoned the conspiracy
prior to co-defendant Joseph Rhone firing the fatal shots.
The Pennsylvania crimes code defines criminal conspiracy
as an agreement between parties where one or more will
engage in conduct which would constitute a crime or where
one or more of the parties will aid in the commission of such
a crime where both parties have the requisite intent for the
overriding crime. 18 Pa.C.S. §903 (2006). As stated supra the
intent to commit the overriding offense, Murder in the first
degree, may be inferred by the Defendant’s use of a deadly
weapon on a vital part of the body. Thus, the intent for the
overriding offense is present. The duration of criminal con-
spiracies do vary and may be abandoned.

Abandonment of a conspiracy occurs “only if and when
he advises those with him he conspired of his abandonment
or he informs the law enforcement authorities of the exis-
tence of the conspiracy and of his participation therein.” 18
Pa.C.S.A. 903(g)(3). Abandonment essentially requires
either some affirmative act bringing home the fact of his
withdrawal to the knowledge of his confederates or inform
the authorities of the existence of the conspiracy in time to
halt its progress. Commonwealth v. Lloyd, 2005 Pa.Super.
236, P9 (Pa.Super. Ct. 2005). Though Yusef did claim that he
exited the cemetery prior to the shots being fired on Mr.
Topley’s porch, Mr. Collins testified that the Defendant pur-
sued the victim to the scene of his final execution. During
the Defendant’s tape-recorded statement, he stated that
after the murder he gave the .38 to the co-defendant for dis-
posal. Thereafter, he received the weapon used by the co-
defendant so that he could “get rid of it.” It is clear from
these admissions that he had not abandoned their criminal
conspiracy either during commission of the murder, or
thereafter by aiding in the disposal of the weapons, (T.T. pp.
474-476).

The fifth claim of error asserted by the Defendant is that
the trial court erred in its instruction as to abandonment of
conspiracy. The trial court did, in fact, instruct the jury as to

abandonment of conspiracy. The court stated that once a
conspiracy is created, a conspirator will not be liable for the
acts of another if, before the commission of the crime, he:

…either stops his or her own efforts to promote or
facilitate the commission of the crime, and either
whole deprives his or her own previous efforts in
the effectiveness of the commission of the crime or
gives timely warning to law enforcement authori-
ties or otherwise makes proper efforts to prevent
the commission of the crime. (T.T. pp. 643-644).

This clear and concise statement clearly reflects the defense
of abandonment of conspiracy as well as renunciation. 18
Pa.C.S.A. 903. Furthermore, failure to instruct the jury in
this manner would not constitute error. As stated in Pa. R.
Crim. P. 1119(b):

No portions of the charge nor omissions there from
may be assigned as error, unless specific objections
are made thereto before the jury retires to deliber-
ate. All such objections shall be made beyond the
hearing of the jury.

There is nothing in the trial record to show that at any point
objection was raised, though the defense was given an oppor-
tunity to do so. (T.T. p. 656) This rule has been upheld both
the Superior and Supreme Courts of Pennsylvania. This rule
has been upheld as recently in, Commonwealth v. Rivera,
565 Pa. 289 (Pa. 2001).

The Defendant also asserts error in relation to the search
warrants executed to search his residence. Two claims are
expounded, first, that the warrant was overbroad and sec-
ondly that the warrant was not supported by probable cause.
Citizens are protected from overbroad warrants both by the
fourth amendment of the United States Constitution its pro-
hibition on generalized searches and seizures and Article I
Section 8 of the Pennsylvania Constitution. Search warrants
are overbroad when they authorize seizure of items not jus-
tified by probable cause. Commonwealth v. Santner, 308
Pa.Super. 67 (Pa.Super. Ct. 1982).

Overbroad search warrants occur where the investigating
officers are given free reign to search for items unrelated to
the crime. The search warrant in the instant case identifies
the items to be retrieved from the residence as “any and all
handguns, ammunition, and firearm accessories. Any and all
articles of clothing with suspected blood stains, and indicia
of ownership.” The warrant was issued related to two inci-
dents, both involving handguns and one involving a murder.
Thus, seeking handguns, ammunition, blood stained clothing
and indicia of ownership all directly relate to the charges.
The Defendant were not subjected to an unconstitutionally
overbroad search because the warrant seeks only to intro-
duce evidence of the criminal activities which was support-
ed by the affidavit of probable cause. Commonwealth v.
Coleman, 574 Pa. 261, 270 (Pa. 2003).

The validity of the warrant is also challenged on the
grounds that it was not sufficiently supported by probable
cause. The standard for determining whether a warrant is
supported by probable cause is the totality of the circum-
stances analysis. The issuing magistrate must make a prac-
tical, common-sense decision whether, given all the circum-
stances set forth in the affidavit before him, including the
“veracity” and “basis of knowledge” of persons supplying
hearsay information, there is a fair probability that contra-
band or evidence of a crime will be found in a particular
place. Id. Not only must probable cause be asserted in order
for a valid warrant as well as a description of where such
knowledge has been derived. Commonwealth v. Morris, 402
A.2d 702, 265 Pa.Super. 203, (Pa.Super. 1981)
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In order to determine whether the search warrant was
supported by probable cause both the language of the search
warrant and the affidavit of probable cause must be consid-
ered. The affidavit alleges that, approximately one week ear-
lier, Devon King witnessed three individuals, the two defen-
dants and Collins, walking near King’s residence. During
this incident the Defendant waived a chrome handgun men-
acingly at King while shouting threatening statements.
Furthermore, Collins stated that he had been to the resi-
dence of both defendants and had witnessed a small, silver
handgun at the home in the possession of the Defendant. The
affidavit also states that the Defendant’s sister was arrested
on drug charges on information provided by Holmes. The
affidavit of probable cause relies on evidence found at the
scene of the murder of Mr. Holmes, information learned by
the police officers involved in the case or through a confi-
dential informant. The affidavit pertains both to the incident
involving King during which the Defendant allegedly waived
a chrome handgun at him as well as the murder of Holmes.
The affidavit of probable cause relied both on the investiga-
tions of the officers, the physical evidence gathered in and
around the scene of the Holmes murder, as well as eyewit-
ness statements that the Defendant had threatened him with
a weapon hours earlier. As such, the issuing authority clear-
ly had sufficient probable cause to believe it was probable
that evidence relating to either incident would be found at
the defendants’ home.

In relation to the Defendant’s statement to police, error is
asserted on the grounds that he lacked the mental capacity
to waive his Miranda rights. Miranda v. Arizona, 384 U.S.
436, 86 S.Ct. 1602 (1966). All that is necessary for an individ-
ual to waive their Miranda rights is that they be reasonably
conveyed to him. Commonwealth v. Miller, 664 A.2d 1310,
(1995). In Commonwealth v. Fogan the Supreme Court of
Pennsylvania determined that a seventeen-year-old juvenile
with a lower than average I.Q., who was illegally arrested
and detained, and only informed of his Miranda rights after
seven hours without rest did knowingly and intelligently
waive his right to remain silent and his right to an attorney.
449 Pa. 552, 559 (Pa. 1972).

In the instant matter there has been no testimony or evi-
dence that the Defendant lacked mental capacity to waive
his Miranda rights. As to the voluntariness of his state-
ments, the record shows that the Defendant was read his
rights, given a written copy of the same, initialed and signed
the form to show that he understood them, and finally
assented to making a statement. (T.T. pp. 451-474).
Furthermore, the interviewing officer testified that he
attempted to determine whether the Defendant appeared to
be under the influence of drugs or alcohol and was clear-
headed to which the officer responded, “…he did not” (T.T.
p. 448). Therefore, no evidence exists on the record to sup-
port the Defendant’s claim that he lacked mental capacity to
waive his Miranda rights.

In three of the Defendant’s claims, the allegations con-
cern the issue of ineffective assistance of counsel. The court
has held, “as a general rule, a petitioner should wait to raise
claims of ineffective assistance of trial counsel until collater-
al review.” Commonwealth v. Grant, 572 Pa. 48 (Pa. 2002).
Thus, claims of ineffective assistance of counsel is more
appropriately via the Post Conviction Relief Act. 42 Pa.C.S.
§9541.

Based on the foregoing, Defendant’s matters complained
of on appeal must fail.

BY THE COURT:
/s/Zottola, J.

1 T.T.: Denotes Trial Transcript dated March 2-5, 2006.

Commonwealth of Pennsylvania v.
Joseph Rhone

Abandonment of Conspiracy—Confession—Jury Instruction—
Probable Cause—Search Warrant

1. The Defendant, who had prior experience with
Miranda warnings, in this case received a written copy of
his Miranda rights and was read his rights before he signed
and initialed a waiver, following which he made a voluntary
confession.

2. The authority that issued the search warrant had suffi-
cient probable cause to issue the search warrant of the
Defendant’s home, after considering the language of the
search warrant and the affidavit of probable cause.

3. The warrant was not overbroad since it sought only evi-
dence of criminal activities which were supported by the
affidavit of probable cause.

4. The evidence proffered by the Commonwealth was suf-
ficient for the jury to find the Defendant guilty.

5. The trial court gave a clear and concise jury instruction
on the defense of abandonment of conspiracy as well as on
renunciation.

6. There was no evidence that the Defendant abandoned
the conspiracy.

(Carol Sikov Gross)

Bruce Beemer for the Commonwealth.
William Brennan for Defendant.

No. CC200301484. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., September 20, 2007—The Defendant Joseph

Rhone and co-defendant Yusef Rhone were convicted of
murder of the first degree and criminal conspiracy. On July
24, 2006, they both were sentenced to life in prison for
Criminal Homicide and Criminal Conspiracy. The sentences
were to run concurrent to each other. The Defendant filed a
timely appeal.

The underlying facts may be surmised as follows: Darrel
Collins, the Defendant, and co-defendant were on Cornell
Street, in the City of McKeesport, near a cemetery when they
were approached by the victim, Thomas Holmes. The victim
was known to both the Defendant and the co-defendant as a
police informant who had informed the McKeesport Police
Department previous day that their sister, Makimna
Gustave, was selling illegal narcotics, which subsequently
lead to her arrest that same day.

As the victim approached the three men, the co-defen-
dant, Yusef Rhone asked him for a cigarette. Their conversa-
tion became agitated, and the co-defendant shot the victim.
Collins immediately fled the scene but, prior to his exodus,
he observed the Defendant and co-defendant pursuing the
victim in the opposite direction.

During the first shooting, two other individuals were also
in close proximity. Leonard Topley, who lived on an adjacent
street; and McKeesport Police Detective Joseph Olsinski,
who was in the area to meet with the victim to receive infor-
mation. (T.T. p. 78)1

Mr. Topley heard the first round of gunshots and walked
to the front of his home on Madison Avenue where he was
met by the victim who stated, “they shot me.” (T.T. p. 88) Mr.
Topley immediately entered his home and denied the victim
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entry. (T.T. p. 90) Once inside, Mr. Topley heard a second
round of gunshots, which appeared to be growing closer in
proximity. (T.T. p. 95). Almost instantly, after the second
series of shots occurred, Mr. Topley heard Detective Olsinski
outside identifying himself as a police officer. (T.T. p. 101).
Detective Olsinski immediately checked the victim’s vital
signs and determined that he was deceased.

The Defendant, Joseph Rhone, was the first to be arrest-
ed for the shooting. When interviewed, the Defendant admit-
ted to shooting the victim at the cemetery, pursuing him, and
shooting him again on Madison Avenue. This story was first
given orally, and then was subsequently tape-recorded, as
well as, portions of it were handwritten by the Defendant.
(T.T. p. 231)

Pursuant to Pa.R.A.P. 1925(b), the Defendant filed the fol-
lowing allegations of error:

a. The trial court erred by denying Defendant’s
motion to suppress statements made by the
Defendant when the statements were not knowing-
ly, intelligently and voluntarily made;

b. The trial court erred in failing to suppress the
affidavit of probable cause in that said affidavit
was not supported by probable cause;

c. The trial court erred in denying Defendant’s
motion for judgment of acquittal pursuant to
Pa.R.Crim.P. 606 in that the evidence presented by
the commonwealth was insufficient to sustain its
burden of proving defendant guilty beyond a rea-
sonable doubt of the charged offenses for which he
was convicted;

d. The trial court erred in denying Defendant’s
motion Challenging the Weight of the Evidence
pursuant to Pa.R.Crim.P. 607 where Defendant’s
conviction was so contrary to the evidence present-
ed so as to shock one’s sense of justice;

e. The Trial court erred in failing to properly
instruct the jury regarding the defense of abandon-
ment of conspiracy; and

f. The search warrant, which authorized the search
of the Defendant’s residence, was over-broad.

The first claim of error asserts that the trial court erred
when they failed to suppress Defendant’s statements to the
police, because the statements were not made knowingly,
intelligently or voluntarily. Defendant was interviewed twice
and each time he was advised of his Miranda rights. During
the second interview the Defendant had these rights read to
him, received a form on which these rights were written, ini-
tialed each individually and signed and dated the waiver.
Furthermore, it did not appear to the officers that the
Defendant was “under the influence of alcohol, under the
influence of narcotics… or laboring under some mental defi-
ciency.” (S.T. p. 12).2 The officer also stated that at no point
was the Defendant coerced or offered anything for his con-
fession. (S.T. p. 15) It was only after the Defendant was
informed of his rights, both verbally and in writing, that he
confessed to the murder.

The standard of review applied by courts to evaluate the
voluntariness of statements made to the police is governed
by Commonwealth v. Miller. All that is necessary for an indi-
vidual to waive their Miranda rights is that they be reason-
ably conveyed to him. 541 Pa. 531, 556 (Pa. 1995). It is clear
both from the motion to suppress as well as the trial record
that the Defendant received a written copy of his rights, was
read his rights, and signed and initialed the waiver.

Furthermore, the Defendant’s prior experience with
Miranda warnings suggests that the current waiver was
knowing and voluntary. Id. Thus, the Defendant’s previous
waiver of his Miranda rights would suggest that he voluntar-
ily waived his Miranda rights.

The Defendant also claims that the search warrant was
overbroad and the affidavit of probable cause was unsup-
ported. The appropriate standard for determining whether
there is sufficient probable cause for a search warrant is
the totality of the circumstances test established in Illinois
v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L. Ed. 2d 527
(1983), and adopted in Commonwealth v. Gray, 509 Pa. 476,
481-88, 503 A.2d 921, 924-27 (1985). This standard has been
upheld as recently as Commonwealth v. Sanchez, 589 Pa.
43, 53-54 (Pa. 2006). A search warrant must specifically
describe the property or things to be seized, the search
warrant cannot be used as a general investigatory tool.
Commonwealth v. Coleman, 574 Pa. 261, 270 (Pa. 2003).
Similarly, a request in the search warrant may not be over-
broad because an overbroad warrant authorizes a general
search and seizure, clearly prohibited by both the
Pennsylvania and United States Constitutions. The task of
the issuing authority of a warrant is to make a practical,
common-sense decision whether, given all of the circum-
stances set forth in the affidavit before him, including the
‘veracity’ and ‘basis of knowledge’ of persons supplying
hearsay information, there is a fair probability that contra-
band or evidence of a crime will be found in a particular
place. Id.

In order to determine whether the search warrant was
supported by probable cause both the language of the
search warrant and the affidavit of probable cause must be
considered. The affidavit alleges that, approximately one
week earlier, Devon King witnessed three individuals, the
two defendants and Collins, walking near King’s resi-
dence. During this incident the Defendant waived a
chrome handgun menacingly at King while shouting
threatening statements. Furthermore, Collins stated that
he had been to the residence of both defendants and had
witnessed a small, silver handgun at the home in the pos-
session of the Defendant. The affidavit also states that the
Defendant’s sister was arrested on drug charges on infor-
mation provided by Holmes. The affidavit of probable
cause relies on evidence found at the scene of the murder
of Mr. Holmes, information learned by the police officers
involved in the case or through a confidential informant.
(Aff. Probable Cause, 1-2, January 14, 2003). The affidavit
pertains both to the incident involving King during which
the Defendant allegedly waived a chrome handgun at him
as well as the murder of Holmes. The affidavit of probable
cause relied both on the investigations of the officers, the
physical evidence gathered in and around the scene of the
Holmes murder, as well as eyewitness statements that the
Defendant had threatened him with a weapon hours earli-
er. As such, the issuing authority clearly had sufficient
probable cause to believe it was probable that evidence
relating to either incident would be found at the defen-
dants home.

Similarly, the search warrant was not overbroad.
Overbroad search warrants occur where the investigating
officers are given free reign to search for items unrelated to
the crime. The search warrant identifies the items to be
retrieved from the residence as “any and all handguns,
ammunition, and firearm accessories. Any and all articles of
clothing with suspected blood stains, and indicia of owner-
ship.” The warrant was issued related to two incidents, both
involving handguns and one involving a murder. Thus, seek-
ing handguns, ammunition, blood stained clothing and indi-
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cia of ownership all directly relate to the charges. The defen-
dants were not subjected to an unconstitutionally overbroad
because the warrant seeks only to introduce evidence of the
criminal activities which was supported by the affidavit of
probable cause. Commonwealth v. Rivera, 2003 Pa.Super. 29,
(Pa.Super. Ct. 2003).

The Defendant also raises claims challenging the suf-
ficiency of evidence and the weight of the evidence.
When considering whether the evidence proffered at a
criminal trial was sufficient to support the guilty verdict,
courts view the evidence and all reasonable inferences in
the light most favorable to the Commonwealth to deter-
mine whether every element of the crime has been estab-
lished beyond a reasonable doubt. Commonwealth v.
Wright, 2003 Pa.Super. 344, P20 (Pa.Super. Ct. 2003). The
evidence proffered at trial established through their wit-
ness that the co-defendant shot the victim first at the
cemetery, that both he and the Defendant pursued the
victim where the Defendant fired the final shots at the
head of the victim. The evidence proffered by the
Commonwealth was clearly sufficient for the jury to find
the Defendant guilty.

Regarding the issue of the weight of the evidence, it is
clear that the verdict was not so contrary to the evidence as
shock one’s sense of justice pursuant to Commonwealth v.
Gibson, 553 Pa. 648, 664 (Pa. 1998).

The next claim of error asserted by the Defendant is
that the trial court erred in its instruction as to abandon-
ment of conspiracy. The trial court did, in fact, instruct the
jury as to abandonment of conspiracy. The court stated that
once a conspiracy is created, a conspirator will not be
liable for the acts of another if, before the commission of
the crime, he:

…either stops his or her own efforts to promote or
facilitate the commission of the crime, and either
whole deprives his or her own previous efforts in
the effectiveness of the commission of the crime
or gives timely warning to law enforcement
authorities or otherwise makes proper efforts to
prevent the commission of the crime. (T.T. pp.
643-644).

This clear and concise statement reflects the defense of
abandonment of conspiracy as well as renunciation. 18
Pa.C.S.A. 903. Furthermore, failure to instruct the jury in
this manner would not constitute error. As stated in Pa. R.
Crim. P. 1119(b):

No portions of the charge nor omissions there from
may be assigned as error, unless specific objections
are made thereto before the jury retires to deliber-
ate. All such objections shall be made beyond the
hearing of the jury.

There is nothing in the trial record to show that at any point
objection was raised, though the defense was given an oppor-
tunity to do so. (T.T. p. 656) This rule has been upheld as
recently in Commonwealth v. Coleman, 574 Pa. 261, 270 (Pa.
2003).

Abandonment of a conspiracy occurs “only if and when
he advises those with him he conspired of his abandon-
ment or he informs the law enforcement authorizes of the
existence of the conspiracy and of his participation there-
in. 18 Pa.C.S. §903(g)(3). Abandonment essentially
requires either some affirmative act bringing home the
fact of his withdraw to the knowledge of his confederates
or inform the authorities of the existence of the conspira-
cy in time to halt its progress. Commonwealth v. Lloyd,
2005 Pa.Super. 236, P9 (Pa.Super. Ct. 2005). There is no

evidence in the record that the Defendant at any point
abandoned the conspiracy. He followed the co-defendant
in pursuit of the victim and admitted to firing the final
fatal shots. Furthermore, he sought to hide the murder
weapon by giving it to his co-conspirator, thus continuing
the conspiracy even after the murder had occurred.
Therefore, there is no evidence that the conspiracy had
been abandoned.

Based on the foregoing, Defendant’s matters complained
of on appeal must fail.

BY THE COURT:
/s/Zottola, J.

1 T.T.: Denotes Trial Transcript dated March 2-5, 2006.
2 S.T.: Denotes Suppression Transcript dated April, 22, 2005.

Commonwealth of Pennsylvania v.
Jeremiah Rico Davidson

Sentencing—Clerical Error—Plea Agreement

1. Due to clerical error, record reflects that sentence of
incarceration and probation were imposed at the same
count.

2. Review of transcript of proceedings at Defendant’s
sentencing proceeding (pursuant to plea agreement) verifies
that Court’s intention was to sentence Defendant to two to
four years at each information, to run concurrently, followed
by probation for seven years at each information, also to run
concurrently. This sentence was clearly legal.

3. In resentencing Defendant to correct this clerical
error, Defendant received the same sentence, which is whol-
ly consistent with his plea bargain.

(Margaret P. Joy)

Michael Streily for the Commonwealth.
Charles R. Pass, III for Defendant.

Nos. CC 200017780, 200100718, 200100719, 200102139,
200106695. In the Court of Common Pleas of Allegheny
County, Criminal Division.

OPINION
Cashman, J., November 14, 2007—The appellant.

Jeremiah Rico Davidson, (hereinafter referred to as
“Davidson”), has appealed from the judgment of sentence
imposed upon him on March 15, 2007. Davidson has filed a
concise statement of matters complained of on appeal. This
statement contains a laundry list of assertions of error. These
assertions will be addressed following a brief recitation of
the facts in this matter.

Davidson entered a plea of guilty pursuant to a plea
agreement on September 4, 2002. The agreement, which was
recited in the presence of Davidson, called for him to receive
a two to four year sentence of incarceration at each criminal
information pending against him. Davidson was also to
receive a concurrent period of probation to be set by the
Court. Davidson, in fact, received a two to four year sentence
of incarceration, to run concurrently at all five criminal
informations pending against him. Davidson was also
advised that he was to receive a seven-year period of proba-
tion on each of those informations, to run concurrently.
Restitution orders were also entered at each criminal infor-
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mation. Davidson filed a pro se motion for modification of
his sentence on September 20, 2002. This motion was denied
on September 27, 2002. A counseled petition to reconsider
sentence was filed on October 4, 2002, and denied on
October 8, 2002.

Davidson next filed a pro se petition for credit for
imprisonment while in custody prior to sentence on
January 23, 2003. Davidson was otherwise silent concern-
ing the sentence imposed upon him until February of 2006,
in when a counseled motion to transfer probation was filed.
This motion to transfer probation was granted on February
14, 2006. Davidson then filed a pro se motion for post-con-
viction relief on August l, 2006, nearly four years after he
was sentenced pursuant to the plea agreement that he had
negotiated. Attorney Charles R. Pass, III, (hereinafter
referred to as “Pass”), was appointed to represent petition-
er, and filed an amended petition for post-conviction relief
on October 2, 2006. The Commonwealth filed an answer to
the petition for post-conviction relief in which it conceded
that the sentence imposed upon Davidson appeared to be
illegal and would mandate a resentencing. The
Commonwealth further noted that the Court could achieve
substantially the same sentence by simply placing the pro-
bationary sentence at any of the various counts at the vari-
ous informations to which Davidson had plead guilty. It
appears that by clerical happenstance, the sentence of pro-
bation was imposed at the same count as the sentence of
incarceration, thereby causing a sentence as to the first
count at each information that exceeded the lawful statuto-
ry maximum.

A resentencing proceeding took place on March 15,
2007. At that time, Davidson received the very sentence
that he had received pursuant to the plea agreement. He
thus again received sentences of two to four years of incar-
ceration at each information. He likewise received concur-
rent periods of probation of seven years at each count.
Davidson thus received the exact sentence that he had orig-
inally received, with the only difference being that the
period of probation was placed at a count other than count
one. Davidson, of course, filed a post-sentence motion ask-
ing that the sentence be reconsidered. This motion was
denied by Order dated April 24, 2007, resulting in the
instant appeal.

Davidson claims that the sentence imposed upon him on
March 15, 2007, exceeds the statutory/lawful maximum that
may be imposed for those offenses or violate his rights to due
process or place him twice in jeopardy. Davidson also claims
that the probation detainers constitute proceedings in a tri-
bunal without jurisdiction to issue those detainers. Davidson
likewise claims that the Court erred and/or abused its dis-
cretion in denying him release, claiming that the sentences
of probation imposed are beyond the statutory maximums
that he could face. Davidson likewise claims that the sen-
tence that he received at CC 200017780 is illegal as they pur-
portedly merge or are in violation of the double jeopardy
clause of the Pennsylvania and United States Constitutions.
Davidson next claims that the sentences at 200100718 are
illegal as they involve separate sentences on inchoate
crimes. Davidson likewise claims that the sentence imposed
at 200100719 is illegal as involving separate sentences on
inchoate crimes. Davidson next claims that his sentence was
illegal and in violation of the double jeopardy clauses where
the Court failed to award all credit to which he was entitled.
Finally, Davidson claims that his rights to due process of law
and against being placed twice in jeopardy have been violat-
ed by a sentence that is purportedly vindictive as imposing a
longer sentence based upon his successful pursuit of post-
conviction relief.

Davidson misses the point that he received the precise
sentence that this Court always intended to impose upon
him. The fact that a clerical error caused the records to
reflect that the sentence of incarceration and probation
were imposed at the same count is obviously at odds with
the transcript of the sentencing proceeding of September 4,
2002. The transcript reflects the Court’s intention to sen-
tence Davidson to a period of incarceration of not less than
two nor more than four years at each information to run
concurrently, to be followed by a period of probation of
seven years, again to run concurrently. (Notes of testimony
of September 4, 2002, at pages 6-7). The sentence originally
intended was clearly a legal sentence, based on the various
charges that Davidson faced. As noted at the resentencing
on March 15, 2007, the available time was there, it was sim-
ply put at the wrong count. As was noted at that time,
Davidson’s argument was essentially form over substance.
(Notes of testimony of March 15, 2007, at page 3). There is
nothing vindictive nor is there anything illegal, in the resen-
tencing that occurred in this matter. Davidson essentially
received the benefit of the bargain that he had originally
struck with the Commonwealth–a sentence of incarceration
of two to four years to be followed by a period of probation
to be set by the Court. The Court always intended to impose
a period of seven years probation in light of the substantial
amount of restitution that was ordered. The resentencing
simply sought to correct the clerical error that had placed
that period of probation at the same count as the sentence of
incarceration when the records were initially prepared. As
noted, the sentencing transcript does not support the notion
of an illegal sentence. Rather, the record supports an
attempt to impose a valid sentence that was more than fair
to Davidson, given the volume of crimes that he had com-
mitted. Davidson received concurrent time on five separate
criminal schemes that he had committed. The length of pro-
bation was left up to the Court, and the sentence of proba-
tion imposed following the period of incarceration is clear-
ly not illegal.

For the within reasons, Davidson’s judgment of sentence
should be upheld by the Court.

BY THE COURT:
/s/Cashman, J.

Dated: November 14, 2007
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Carol S. Kroll, et al. v. John J. Ghaznavi, et al.;
Carol S. Kroll, et al. v. Ronald Taylor, et al.;
Sergiu Sanielevici, et al. v. Ronald Taylor, et al.;

Steven Bostard v. Ronald Taylor, et al.;
and Richard Clinger v.

Peoples Oakland, Inc., et al.
Duty to Control—Duty to Warn—Mental Health Procedures
Act—Negligence—Summary Judgment

1. Since no party filed a response to the Summary
Judgment Motion of Peoples Oakland and no party raised
any opposition to said Motion at oral argument, all the claims
against Peoples Oakland were dismissed.

2. For purposes of deciding the motion for summary judg-
ment, the Court assumed that the evidence, if read in a fash-
ion most favorable to the plaintiffs, supported the descrip-
tion of the facts as put forth by the plaintiffs and that the
opinions expressed by the plaintiffs’ expert were credible.

3. In a negligence claim, common law does not impose a
duty extending to third persons to adequately diagnose and
treat a voluntary outpatient.

4. The exception to the general rule that there is no duty
to control the conduct of a third party to protect another,
which exception is a duty to warn when the threat is made
against a specifically identified or readily identifiable vic-
tim, did not apply to the present situation.

5. A claim based on §319 of the Restatement (Second) of
Torts, which deals with the duty to control a third person and
exercise reasonable care to control him to prevent him from
causing bodily harm to others, would not apply because St.
Francis had no control over Taylor.

6. Section 7114 of the Mental Health Procedures Act does
not apply to voluntary outpatient treatment; it only applies to
persons who participate in a decision that meets specific cri-
teria, which were not met in this case.

7. Plaintiffs’ claims against St. Francis Medical Center
and St. Francis Health System were dismissed because the
facts, as described by Plaintiff, do not support the tort
actions brought by the victims of Taylor’s shooting spree
against these Defendants.

(Carol Sikov Gross)

Lawrence P. Lutz for Kroll Plaintiffs.
Romel L. Nicholas for Sanielevici Plaintiffs; Bostard
Plaintiff; Clinger Plaintiff.
Stacey F. Vernallis, Jaime N. Fabert for Delta Property
Management.
Christopher T. Lee, Andrew T. Tillapaugh for McDonald’s
Restaurants of Pennsylvania.
Thomas A. Matis for Peoples Oakland, Inc.
Mark R. Hamilton, Rebecca A. Sember for St. Francis.
Ronald Taylor, Shirley Taylor, and Woodside Garden
Apartments, Pro Se.

GD No. 00-016764, GD No. 01-009576, GD No. 02-004175, GD
No. 02-004178, GD No. 02-004283. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., October 11, 2007—Motions for summary judg-

ment of St. Francis Medical Center and St. Francis Health

System (“St. Francis”) and Peoples Oakland, Inc. are the
subject of this Opinion and Order of Court.

PEOPLES OAKLAND, INC.
No party has filed a response to the motion of Peoples

Oakland and at oral argument (at which a court reporter was
present) no party raised any opposition to the motion for sum-
mary judgment of Peoples Oakland. Consequently, I will enter
a court order dismissing all claims against Peoples Oakland.

ST. FRANCIS
Plaintiffs have outstanding claims against St. Francis in

each of the five lawsuits that were consolidated pursuant to
September 5, 2003 and October 29, 2004 court orders. St.
Francis seeks dismissal on the ground that evidence does not
support recovery under Pennsylvania tort law.1

For purposes of deciding this motion for summary judg-
ment, I will assume that the evidence, if read in a fashion
most favorable to plaintiffs, will support the description of
the facts, set forth below, in the Brief in Opposition to Motion
for Summary Judgment of Defendants, St. Francis Medical
Center and St. Francis Health System, filed on behalf of
Carol S. Kroll, Administratrix of the Estate of John R. Kroll,
and Carol S. Kroll, individually, at 1-6:

INTRODUCTION
On March 1, 2000, Ronald Taylor, an African-American

male, went on a racially motivated shooting spree in
Wilkinsburg, Pennsylvania. Taylor shot and killed John
Kroll, then continued his rampage that led to the eventual
death of two others, including Emil Sanielevici, and the seri-
ous wounding of Steven Bostard and Richard Clinger. Taylor
was convicted of myriad crimes, including three counts of
first-degree murder and two counts of attempted murder.
(See The Commonwealth of Pennsylvania v. Ronald Taylor,
CCR 200013804 and 200012463, Allegheny County Court of
Common Pleas). Taylor is currently housed on death row at
the State Correctional Institution in Graterford,
Pennsylvania.

The Defendants herein, St. Francis and St. Francis
Medical Center (the “Defendants”), were grossly negligent
in their care and treatment of Ronald Taylor. As a result of
their acts and omissions, Taylor was callously disregarded as
a patient and left to perpetrate his hate and criminal acts
upon his innocent victims on that fateful day in 2000.

History of Taylor’s Care With Defendants
Taylor had a long history of psychiatric illness and treat-

ment, most of which occurred in facilities owned and con-
trolled by Defendants.

Beginning on September 14, 1990, Taylor was admitted to
St. Francis Medical Center through the emergency room
pursuant to a 302 violation alleging dangerousness.2 See
Exhibit “A,” 9/14/1990 Record. Taylor admitted to thoughts
of suicide and also to hearing voices and seeing visions. He
stated that he couldn’t stop thinking of suicide. He also
admitted to having threatened to kill his two brothers with a
gun and that if he did not receive help, there was a good
chance he would kill someone. He stated that he was
depressed and that his depression was building every day.
He stated that every day, he thought of a suicide plan. See
Exhibit “A,” 9/14/1990 Record. He also admitted to threaten-
ing to kill his father.

He was eventually discharged from inpatient care on
September 25, 1990 with a diagnosis of situational reaction,
mixed personality disorder, and asthma. See Exhibit “A,”
9/14/1990 Record.

Taylor treated as an outpatient with Western Psych from
December 1990 to May 1991. See Exhibit “B,” 10/15/1991
Record. During this time, he admitted to seeing faces on the
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wall, and in fact he punched the wall due to seeing the faces.
He also reported to feeling things crawling all over the floor
and on his face. See Exhibit “C,” 1/7/1991 Record.

On October 15, 1991, Taylor contacted Defendants again,
after having presented to Western Psych during the prior
months, requesting an appointment because of depression,
hallucinations, and loneliness. He stated that his most trou-
bling symptom was his violent temper, and he believed he was
a risk to harm someone. The staff psychiatrist diagnosed
Taylor with schizophrenia, paranoid type, chronic. See
Exhibit “B,” Psychiatric Evaluation of Taylor by Dr. David
Muskat. In a May 2, 1997 psychiatric evaluation, the attending
doctor from St. Francis diagnosed Taylor with chronic para-
noid schizophrenia and noted that Taylor continued to express
hatred toward white people. See Exhibit “D,” Psychiatric
Evaluation of Taylor by Dr. Anjaneyulu Karumudi.

On May 19, 1998, Taylor once again presented to St.
Francis Medical Center seeking to be admitted for paranoia
and suicidal ideation. See Exhibit “E,” Psychiatric
Discharge Summary by Prabir Mullick, M.D., 5/22/1998. He
was diagnosed this time with chronic paranoid schizophre-
nia, acute exacerbation, and admitted for treatment pur-
suant to Section 201 of the Mental Health Procedures Act, 50
P.S. §7201. Id. He was discharged on May 22, 1998. Id. Dr.
Mullick stated that Taylor may need long-acting antipsy-
chotics based on a social worker’s report that Taylor was
prone to extreme paranoia and that he gets non-compliant.

On May 16, 1999, Taylor once again presented himself to
St. Francis emergency room and requested that he be placed
back in treatment with Defendants as he complained that he
worried a lot, had angry thoughts, and no way out of his sit-
uation. See Exhibit “F,” Dr. Sarma Evaluation, 6/15/1999. He
then presented to St. Francis’ Community Mental Health
Center on June 15, 1999 and was examined by Dr. Rajkumar
Sarma, a psychiatric resident physician. See Exhibit “F,” Dr.
Sarma Evaluation, 6/15/1999. Taylor was diagnosed with
depression NOS. As part of the follow-up treatment plan, Dr.
Sarma indicated that Defendants needed to obtain records
from inpatient for his past admission. See Exhibit “F,” Dr.
Sarma Evaluation, 6/15/1999.

In his deposition testimony, Dr. Sarma stated that
although he had in fact requested the prior medical and
mental health records of Taylor, he was never provided with
those records, and thus, never reviewed them as was stated
as a need in the treatment plan. See Exhibit “G,” Deposition
of Dr. Sarma, p. 59-61. See also Exhibit “H,” Request for
Patient Information.

Taylor was next seen by therapist Sarah Hart on July 20,
1999 at the Community Mental Health Center. See Exhibit
“I,” Notes of Sarah Hart, 7/20/1999. It was at this first meet-
ing with Hart that Taylor requested he be able to meet with
a “black therapist.” Id. After that therapy session, Hart con-
sulted with Jerry Smith, Ph.D., who stated that he may
choose to assign Taylor to a male therapist after reviewing
the file. Id. In her deposition, Hart stated that she did not
know why Smith had made such a suggestion, save for possi-
bly making Taylor feel more comfortable. See Exhibit “J,”
Deposition of Sarah Hart, p. 189-191.

On July 22, 1999, Hart’s notes indicated she conferred
with Dr. Sarina, who indicated that Taylor had also men-
tioned to him that he preferred a black therapist. See Exhibit
“I,” Notes of Sarah Hart, 7/22/1999. On August 2, 1999, Hart
received a phone call from People’s Oakland (a social serv-
ices organization that Taylor had visited) indicating that
Taylor had requested People’s Oakland to secure for him an
Individual Case Manager to assist Taylor in his treatment
plan. See Exhibit “I,” Notes of Sarah Hart, 8/2/1999.

On August 27, 1999, Taylor phoned Hart and requested a

non-white therapist and noted that he was aware that there
was an Asian therapist on staff. Hart indicated to Taylor that
the Community Mental Health Center worked as teams and
it would not be workable to transfer his case to another ther-
apist. Later, Hart conferred with Dr. Sarma and it was
agreed that Taylor, if to be treated by St. Francis, would need
to follow the clinical protocol to achieve optimum clinical
results. On that same day, Taylor again phoned Hart request-
ing he be placed with a black therapist and Hart indicated
that she had discussed Taylor’s treatment plan with her
supervisor and it was their decision to have Hart continue as
Taylor’s therapist. Taylor again reiterated that he had seen
an Asian therapist on staff. See Exhibit “I,” Notes of Sarah
Hart, 8/27/1999.

The net result of all of this was that nobody at St. Francis
did anything for Taylor with respect to treatment, the reason
why he came.

On September 8, 1999, Hart took part in what she
referred to as “several informational phone calls” with mem-
bers of the staff at People’s Oakland. See Exhibit “I,” Notes
of Sarah Hart, 9/8/1999. People’s Oakland related to her that
they had a “critical incident” involving the receipt of two let-
ters from an unspecified client of theirs. Id. She received a
facsimile transmission of these notes, and learned that they
came from Taylor. Hart’s notes indicate that she spoke about
the matter with her supervisor, Jerry Smith, and she also
informed Allen Jacobson in her office. Id. Hart stated in her
deposition that, although she perceived a “critical incident”
as an incident of which one pays attention, she did nothing to
find out what exactly this “critical incident” was. See Exhibit
“J,” Deposition of Sarah Hart, p. 76-77. Specifically, she stat-
ed that she never requested to see the letters and never
requested to learn the nature of the letters. Id. p. 169. Of
course, she still had not seen Taylor’s medical records, even
though she and Dr. Sarma believed that they were absolute-
ly essential.

On November 1, 1999, Hart and Dr. Sarma signed off on a
Discharge Summary, indicating that Taylor was being dis-
charged because Taylor had terminated his treatment due to
the fact that a non-white therapist was not available to him.
See Exhibit “K,” Discharge Summary, 11/1/1999. Dr. Sarma
states in his deposition that he simply signed papers pre-
pared by Hart. Hart states she relied upon Dr. Sarma, the
supervising physician.

The next entry on any of Taylor’s medical records at
Defendants’ facilities appears, curiously, on March 1, 2000
(the same day as the killings) when Hart made a paragraph
notation summarizing her prior involvement with Taylor and
re-iterating Taylor’s desire to be seen by a non-white thera-
pist and his mention of there being an Asian therapist on
staff. Hart’s note restates that the decision of Defendants
was to have Hart remain as Taylor’s therapist. See Exhibit
“I,” Notes of Sarah Hart, 3/1/2000. When questioned about
this note in her deposition, Hart indicated that, incredibly,
she did not recall why exactly she entered the note on March
1, 2000. See Exhibit “J,” Deposition of Sarah Hart, p. 97-101.

Neither Hart nor Dr. Sarma, or anyone else at St. Francis,
ever viewed the prior medical records at St. Francis prior to
making a diagnosis and deciding to discharge him to the care
of People’s Oakland.

For purposes of this motion for summary judgment, I fur-
ther find the opinions expressed by plaintiffs’ expert (Dr.
Stefan P. Kruszewski, Board Certified by the American
Board of Psychiatry and Neurology) to be credible:

Summary

Within a reasonable degree of medical and psychi-
atric certainty, I offer the following opinions: St.
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Francis failed to meet the minimum standard of
care necessary to diagnose and adequately treat
Mr. Ronald Taylor, a person with a protracted his-
tory of paranoid schizophrenia, in late 1998-2000.
Those failures to diagnose and accurately treat and
triage Mr. Taylor culminated in such gross negli-
gence that Mr. Taylor was incorrectly diagnosed,
improperly treated, and was mistakenly terminated
from his therapeutic engagement with clinical
staff. He lacked an individualized treatment plan
from May-November of 1999, a plan that could and
should have recognized his paranoid thinking, his
racial distrust, his episodic non-compliance with
treatment, his potential for acting out violently, his
previous aggression, his previously directed vio-
lence, and his previous substance abuse and
dependence. St. Francis failed to provide him with
the therapeutic engagement that was necessary to
continue to evaluate and monitor him. St. Francis
failed to provide any reasonable continuity of care
because he had no appropriate referral for ongoing
care when he was terminated by St. Francis.
Because of St. Francis’ grossly negligent diagnosis,
treatment and failed oversight, all of which repre-
sented a significant deviation from acceptable com-
munity standards of psychiatric care, Mr. Taylor
was left defenseless against his paranoia and
aggressive impulses. By its multiple therapeutic
and administrative failures, St. Francis destroyed
the mental health precautions that could have
deterred predictable violent acting-out, including
the killing spree of 01 March 2000.

8/1/05 Kruszewski Report at 9-10, Sanielevici Ex. L.

I am dismissing plaintiffs’ claims against St. Francis
because the facts, as described by plaintiffs, do not support
the tort actions brought by these victims of Taylor’s shooting
spree against St. Francis.

It is unclear as to the theories of law upon which plaintiffs
base their claims against St. Francis.

I.
Plaintiffs may be raising a negligence claim based on the

opinion of their expert witness that St. Francis failed to meet
minimum standards of care necessary to diagnose and ade-
quately treat Taylor. However, the common law does not
impose a duty which extends to third persons to adequately
diagnose and treat a voluntary outpatient. Under the com-
mon law, as a general rule, there is no duty to control the
conduct of a third party to protect another from harm.
Emerich v. Philadelphia Center for Human Development,
720 A.2d 1032, 1036 (Pa. 1998).

In F.D.P. v. Ferrara, 804 A.2d 1221 (Pa.Super. 2002), a res-
ident of a group home, during a home visit, sexually molest-
ed a child. The child’s parents, individually and on behalf of
the child, sued the group home for (1) failing to provide and
arrange for appropriate treatment for the resident, (2) fail-
ing to house the resident in a more restrictive environment,
(3) allowing the resident to be at his parent’s home unsuper-
vised, and (4) failing to seek or pursue a civil commitment.
The Court ruled that a mental health provider is not liable to
third persons for the failure to properly treat a patient.

The Court relied on Heil v. Brown, 662 A.2d 669
(Pa.Super. 1995), where a mental health patient began outpa-
tient treatment on a voluntary basis. The patient’s condition
worsened. When the treating physician and psychiatrist
were not available, the patient’s social worker drafted a
treatment plan and told the patient to return to see a psychi-
atrist. The patient was not committed even though he

appeared very agitated. The following day the patient expe-
rienced a psychotic episode causing him to drive his car into
a police van. The injured police officer and his wife institut-
ed an action against the mental health providers. The Court
granted summary judgment in favor of the mental health
providers, stating that mental health professionals do not
owe a duty to protect third parties. The Court said:

While the occurrence of a traffic accident due
to a psychotic episode is considerably less foresee-
able than the fact that a sexual molester will molest
when he consistently has displayed such behavior,
Heil nevertheless supports the position that a men-
tal health provider owes no duty to protect against
actions of his patients in the absence of special cir-
cumstances such as those present in Emerich. 804
A.2d at 1230.

In F.D.P., the Court also relied on its opinion in Dunkle v.
Food Service East, Inc., 582 A.2d 1342 (Pa.Super. 1990),
where the Court held that mental health providers were not
liable for harm caused by an admittedly dangerous patient
since the patient failed to convey a specific threat of harm
against his eventual victim.

There is an exception to the general rule that there is no
duty to control the conduct of a third party to protect anoth-
er. In Emerich v. Philadelphia Center for Human
Development, supra, 720 A.2d at 1043, the Court imposed a
duty to warn in the following circumstances:

[W]hen the patient has communicated to the pro-
fessional a specific and immediate threat of serious
bodily injury against a specifically identified or
readily identifiable third party and when the pro-
fessional, determines, or should determine under
the standards of the mental health profession, that
his patient presents a serious danger of violence to
the third party, then the professional bears a duty
to exercise reasonable care to protect by warning
the third party against such danger.

The Court stated that strong reasons support the require-
ment that the duty to warn will only arise when the threat is
made against a specifically identified or readily identifiable
victim:

We are cognizant of the fact that the nature of ther-
apy encourages patients to profess threats of vio-
lence, few of which are acted upon. Public disclo-
sure of every generalized threat would vitiate the
therapist’s efforts to build a trusting relationship
necessary for progress. Moreover, as a practical
matter, a mental health care professional would
have great difficulty in warning the public at large
of a threat against an unidentified person. Even if
possible, warnings to the general public that would
‘produce a cacophony of warnings that by reason of
their sheer volume would add little to the effective
protection of the public.’ Id. at 1040-41 (citations
omitted).

The Emerich exception does not apply to the present sit-
uation because there is no evidence that Taylor communicat-
ed to St. Francis a specific and immediate threat to serious-
ly injure a specifically identified or readily identifiable third
party. To the contrary, while Taylor expressed very negative
feelings toward white people, there is no evidence that he
ever communicated a threat–let alone an immediate
threat–to harm anyone other than himself and his family
members.

Plaintiffs cite footnote five in Emerich where the Court
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states that it is addressing only the issue of the protection of
third parties in the context of a duty to warn the intended
victim of the danger. “We leave for another day the related
issue of whether some broader duty to protect should be rec-
ognized in this Commonwealth.” Id. at 1037 n.5. This foot-
note does not create any case law in plaintiffs’ favor.

II.
Plaintiffs may be seeking recovery based on §319 of the

Restatement (Second) of Torts which provides: “One who
takes charge of a third person whom he knows or should
know to be likely to cause bodily harm to others if not con-
trolled is under a duty to exercise reasonable care to control
the third person to prevent him from doing such harm.”
However, this provision does not apply because St. Francis
had no control over Taylor.

The circumstances under which a mental health care
facility may take control over a person through an involun-
tary commitment and the length of time the individual can
be subject to such control are governed by the Mental Health
Procedures Act, 50 P.S. §7101 et seq.

Section 7301(a) of the Act provides that only a person who
is “severely mentally disabled and in need of immediate
treatment” may be made subject to an involuntary commit-
ment procedure. A person is “severely mentally disabled
when, as a result of a mental illness, his capacity to exercise
self-control, judgment and discretion in the conduct of his
affairs and social relations or to care for his own personal
needs is so lessened that he poses a clear and present danger
of harm to others or to himself.” In order to establish that a
person is a clear and present danger to himself or others,
evidence must be put forth that “within the past 30 days the
person has inflicted or attempted to inflict serious bodily
harm on another and that there is reasonable probability that
such conduct will be repeated.” 50 P.S. §7301(b).

On May 19, 1998, Taylor communicated to his therapists
overt plans to commit suicide. He agreed to a voluntary com-
mitment at St. Francis Center. He was an inpatient from May
19, 1998 through May 22, 1998. After three days of treat-
ment, he was discharged. Following his discharge on May 22,
1998, there is no evidence which would allow a jury to find
that St. Francis had grounds to commit Taylor.

In his August 1, 2005 Report (“Report”), Dr. Kruszewski
never suggests that St. Francis failed to commit Taylor. His
criticism of St. Francis is based on the lack of attention to
Taylor’s dual diagnosis (mental health and substance abuse).
He states that St. Francis “incorrectly diagnosed him, could
not prepare or implement a treatment plan that was specific
for his clinical presentation, improperly counseled him,
forced his disengagement from a therapeutic alliance and
did not offer any reasonable outpatient mental health/psy-
chiatric after-care” (Report at 7, Sanielevici Ex. L.). He is
critical of St. Francis because its mental health professionals
needed to keep him in treatment: “The hospital personnel
need to continue open lines of dialogue and request that he
return and continue with treatment until such a time that
they could or would be more responsive to his requests. He
should NEVER have been administratively terminated.
Instead, the follow-up letter to him should have indicated
that the staff was ready and willing to continue to their ther-
apeutic relationship with him to the best of their ability”
(Report at 6, Sanielevici Ex. L.).

III.
Plaintiffs rely on Goryeb v. Department of Public Welfare,

575 A.2d 545 (Pa. 1990), which held that an action may be
brought against a mental health facility by a third person
injured by an inpatient whom the facility discharged upon a
showing that (1) the physicians who discharged the patient

knew or should have known that the patient was a clear and
present danger to others and (2) the plaintiffs could foresee-
ably be affected by a wrongful discharge.

In Goryeb, the hospital admitted Geiger because he met
the statutory requirement for involuntary emergency admis-
sion that he posed a clear and present danger to others or to
himself. In the Involuntary Emergency Examination and
Treatment application, the police sergeant noted that Geiger
was distraught over the termination of his relationship with
his girlfriend. Under the statutory scheme, Geiger was
released within 120 hours, as required by law, because the
hospital did not file a certification for extended involuntary
emergency treatment. Subsequently, he shot his prior girl-
friend and two others. Id. at 546-47.

Suit was brought against the hospital and the hospital
physician alleging that the physician was grossly negligent
and committed willful misconduct in discharging Geiger
when they knew or should have known that he was a contin-
uing danger to himself and to others. The Court held that the
hospital and its physician were responsible for the conse-
quences of discharging a seriously mentally disabled person
who was a potential danger to others who could foreseeably
be affected by the wrongful discharge. Id. at 549.

However, Goryeb involved a very different fact situa-
tion–the release of a patient whom the hospital had grounds
to keep in the hospital for additional involuntary treatment.
The duty that the Court recognized was a duty not to release
a psychiatric patient when it was known or should have been
known that the patient was a danger to himself and to others.

Furthermore, Goryeb’s ruling that the hospital owed a
duty to third parties who could foreseeably be affected by a
wrongful discharge was based on §7114 of the Mental Health
Procedures Act, 50 P.S. §7114, Immunity from civil and
criminal liability. The opinion stated that this section impos-
es liability on a person “participating in a decision to exam-
ine, treat or discharge a mentally ill patient within the
purview of the Mental Health Procedures Act who commits
willful misconduct or gross negligence.” Id. at 549. Under
the language of §7114, this liability extends to others who
could foreseeably be affected by a wrongful discharge.

Section 7114 does not apply to the present case for two
reasons. First, the Mental Health Procedures Act does not
apply to voluntary outpatient treatment. Section 7103 gov-
erns the scope of the Mental Health Procedures Act. It estab-
lishes rights and procedures only for all involuntary treat-
ment, whether inpatient or outpatient, and for all voluntary
inpatient treatment which is defined as treatment that
requires full or part-time residence in a facility. Second,
§7114 covers only persons who participate in a decision (1)
that a person be examined or treated under the Act, (2) that
a person be discharged or the restraint otherwise be
reduced, or (3) that a person not be admitted to a facility for
voluntary treatment or involuntary treatment.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 11th day of October, 2007, it is hereby ORDERED

that all claims raised by any party against Peoples Oakland,
Inc., St. Francis Medical Center, and St. Francis Health
System are dismissed.

BY THE COURT:
/s/Wettick, A.J.

1 These summary judgment motions were filed after comple-
tion of discovery and the filing of expert reports.
2 “302” refers to Section 302 of the Mental Health
Procedures Act, 50 P.S. §7302.
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Health Monitoring Systems, Inc. v.
University of Pittsburgh

Existence of Contract—Injunction—
Equitable Estoppel

1. Limited injunction entered against University enjoin-
ing it from competing with Plaintiff except with regard to the
Pennsylvania Health Department.

2. University was involved in delivering services in con-
nection with Relative Outbreak Disease Surveillance
(“RODS”), software that monitored hospital emergency
admissions to learn whether a particular increase in illness
was being observed in various parts of the country.
Monitoring this information was thought to detect subtle bio-
terrorism.

3. The court found an agreement, albeit not one reduced
to a single writing, whereby University and Plaintiff agreed
that continued use of RODS by Plaintiff would exclude the
University’s use thereof. An exception was made regarding
the Pennsylvania Department of Health, which could still
receive the services from University.

4. The court relied primarily upon the actions of the
parties, including but not limited to, Plaintiff ’s reliance in
moving forward, soliciting contracts, borrowing money,
renting space, buying equipment, hiring employees and
the like.

(Lynn E. MacBeth)

Daniel Patrick Lynch for Plaintiff.
Alan A. Garfinkel for Defendant.

No. GD 07-6724. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., October 16, 2007—This equity matter came

before me in Motions Court on May 2, 2007. I conducted 3
days of hearing after which I entered a limited injunction
against the Defendant, University of Pittsburgh (“Pitt”)
enjoining it from competing with Plaintiff, Health
Monitoring Systems, Inc., (“HMS”) in the area of certain
monitoring of emergency room data, and the delivery of
services related thereto, with the exception of the Health
Department of the Commonwealth of Pennsylvania, and its
agencies. Such Monitoring would be accomplished by the
use of new software developed by Dr. Michael Wagner, a Pitt
Professor, known as Relative Outbreak Disease Surveillance
(“RODS”).

Specifically, HMS had been formed by two computer
scientists, who were employees in the RODS Lab, Steve
De Francesco and Kevin Hutchison, at the urging of Dr.
Wagner, the Director of Pitt’s RODS lab. Dr. Wagner had
urged such formation of that business entity because
Pitt was about to reduce its presence in the use and dis-
tribution of the ASP services utilizing the RODS soft-
ware that Dr. Wagner, himself, had developed. His con-
cern was an eleemosynary one because he did not want
to see the software, and the services being provided to
hospitals and agencies using it decline. Dr. Wagner had
no proprietary interest in the software and it was
“open” on the Internet, that is, anyone could use it with-
out fee or attribution.

BY use of the RODS software, Pitt had been providing
ASP services to a variety of users. ASP was defined as a
methodology whereby someone knowledgeable with

RODS would use it to provide information to those who
want it, but which end users would not need to install or
manage the software themselves. (N.T. p.p. 19, 20). The
RODS lab was providing the ASP services, but when Pitt
announced it would stop doing so, HMS would do it. Dr.
Wagner urged them to start their own company to keep up
the use of the software, and the on-going ASP services.
The software is used to monitor Hospital Emergency
Admissions so as to learn whether a particular increase in
illness was being observed in various parts of the country.
The purpose was to see if subtle bio-terrorism might be
taking place, and then take action if it was. The impor-
tance of such monitoring is obvious, and Dr. Wagner, when
Pitt announced the expiration of the RODS Grant, and its
intention to discontinue the ASP program, did not want to
see the service provided by it fail. He, therefore, urged De
Francesco and Hutchison to step in and keep it going
along with providing jobs for other RODS employees.

They did so and formed HMS and developed a writing
with Dr. Wagner as to how they would handle their use of
the RODS software, and the delivery of ASP services.
These documents were received as exhibits. Specifically,
HMS’s Exhibit 5, a series of e-mails between De
Francesco, Dr. Wagner and Pitt’s Associate General
Counsel, Theresa Colecchia. HMS asserts these e-mails
are the contract with Pitt. The documents and e-mails
exchanged between HMS and Dr. Wagner were forward-
ed to one of Pitt’s attorneys, Assistant General Counsel,
Theresa Colecchia, whose area of responsibility included
contracts of the type contemplated between HMS and
Pitt. Dr. Wagner, Director the of the RODS Lab had
agreed to the conditions outlined by HMS for its continu-
ation of the RODS program, and the ASP services. One
condition was exclusivity of use by HMS to the exclusion
of Pitt. To this, Dr. Wagner responded “looks good, I
approve.” (N.T, p.p. 98, 99). De Francesco then forward-
ed these e-mails to Attorney Colecchia, (N.T. p. 100), and
solicited a “more formal agreement,” but was told by
Colecchia that there “was no need to enter into a memo-
randum of understanding.” (N.T. p. 102, II 3-6). De
Francesco and Hutchison then proceeded to borrow
money, rent space under a 3-year lease, buy equipment,
and hire employees, and secure working capital via home
equity loans on their homes.

De Francesco explained that exclusivity of providing
ASP services as between Pitt and HMS was essential
because Pitt’s non-profit status, and ability to get grants
would give it a significant bidding advantage in seeking
contracts for ASP services. De Francesco opined that with-
out exclusivity, HMS would be out of business in 2 years.
(N.T. p. 120).

HMS, therefore, moved forward to solicit and acquire
contracts with various entities throughout the nation includ-
ing contractors in Nevada and Ohio.

Pitt, however, changed its position on discontinuing the
program, and its participation in the ASP services. This
came at the instance of the Pennsylvania Department of
Health, which liked and used the program, and did not want
Pitt to withdraw.

It was the foregoing scenario that prompted HMS to seek
to enjoin Pitt from “reneging” on what it believed to be a
contract with it, and the commitment by Dr. Wagner.

I heard testimony, which established the foregoing facts
and advised the parties, at page 301-303 of the official tran-
script as follows:

Balancing the equity between the planting of the
seed by Dr. Wagner which led these men to, you
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know, jump into something, eager young men, a
fine thing, and then when it goes to the lawyer to be
told, Oh, we don’t need a memorandum of under-
standing, now, you know, if she at that point had
said, Well, wait a minute. You guys are really out of
control, but those are equitable considerations, and
I will see if–well, plus the university is a state relat-
ed facility.

Maybe they’re not that willing, but I’m willing to
limit them to the Commonwealth for a period of
time. I think that’s a fair disposition of this mat-
ter, and we have a lot of legal talent that can work
on that.

There are equitable considerations here with
respect to the position that the plaintiffs find them-
selves in, but there are also legal considerations in
terms of the university’s overall policies, what it is
doing, and its relationship to the state and its edu-
cational mission.

My conclusion was that Dr. Wagner’s urging of, and
support for an independent entity to continue RODS, and
the ASP services had misled HMS. When they expended
funds, and undertook other obligations in reliance there-
on, including the assurance by Pitt’s counsel that a for-
mal Memorandum of Agreement would not be necessary,
equity had to give them some relief when Pitt had a
change of heart.

Inasmuch as the impetus for Pitt’s change came from
the State Department of Health, the fairest way to
resolve the matter was to permit Pitt to continue to deal
with the Commonwealth of Pennsylvania Department of
Health, and its agencies, but to give HMS exclusive
rights to perform ASP services utilizing the RODS for all
other entities for 2 years, as contemplated in the e-mails
to Dr. Wagner.

While Pitt has suggested that no true contract exists
here, and a formal “non compete” agreement was not
entered, this is belied by terms included in HMS's Exhibit 6,
a true formal contract with another entity, entered July 1,
2006. (N.T. p.p. 239-242). There, in the recitals to that for-
mal contract, Pitt acknowledges there to be an existing con-
tract with HMS.

Pitt also alleges that after the e-mails in HMS’s Exhibit 5
were sent, De Francesco specifically asked Collecchia for a
non-compete agreement, which she refused. De Francesco
denied this, and I credit him in his denial. (N.T. p.p. 149-150,
181).

Further, the facts here certainly give rise to equitable
estoppel.

HMS also explained that the RODS would continue to
be an open program, but their business would be the use
of it to bring about a product that would be available in
the market place, i.e. their particular brand of ASP
services.

I entered the injunction, the text of which had been
drafted by the parties. Pitt, in participating in the drafting
did not waive its right to appeal, and I do not so find.
However, the injunction is carefully drafted to address the
equitable interests of both parties. As I had said, I certainly
wanted to avail myself of “the legal talent” assembled in my
courtroom.

Thus, the foregoing is what I did and why I did it.

BY THE COURT:
/s/O’Reilly, J.

Dated: October 16, 2007.

Michael J. Colombari and
Roberta L. Colombari v.

Port Authority of Allegheny County
Preliminary Objections to Petition for Appointment of a
Board of Viewers—Eminent Domain

1. Plaintiffs and Defendant had previously entered into
an agreement constituting sale of land in lieu of condemna-
tion resulting from a 2000 condemnation action. Thereafter,
Plaintiffs alleged a de facto taking as a result of alleged
actions by Port Authority causing erosion on land still owned
by Plaintiffs.

2. After hearing, the Court sustained Preliminary
Objections to Plaintiffs’ Petition for Appointment of a Board
of Viewers, finding there had been no de facto taking. It was
further ordered that the matter be referred to a Board of
Viewers to determine the extent of consequential damages,
if any, sustained by Plaintiffs.

3. A mere injury to the landowner’s property does not
constitute a de facto taking; rather, the condition complained
of must rise to the level of a permanent invasion of the land
amounting to an appropriation of the land. The court found
Section 612 of the Eminent Domain Code suggests that a
cause of action is recoverable by Plaintiffs for injury to sur-
face support and that said section provides for a determina-
tion of consequential damages by the Board of Viewers in
this case. Both parties have appealed the order.

(Lynn E. MacBeth)
David J. Barton for Plaintiffs.
Joel L. Lennen for Defendant.

No. GD 06-13906. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., December 11, 2007—This matter comes

before the Commonwealth Court on the appeal of the Port
Authority of Allegheny County (“PAT/Port Authority”) from
this Court’s Order of July 11, 2007, wherein this Court sus-
tained PAT’s Preliminary Objections to the Petition for the
Appointment of a Board of Viewers filed by Plaintiffs,
Michael J. and Roberta L. Colombari (“Colombari(s)/
Plaintiffs”), but further ordered this matter to the Board of
Viewers for a determination of consequential damages pur-
suant to Section 612 of the Eminent Domain Code.

This matter was initiated by the Colombaris’ filing of a
Petition for the appointment of a Board of Viewers pursuant
to §502(E) of the Eminent Domain Code (hereinafter “the
Code”). The Colombaris allege a de facto taking by PAT of
real property owned by the Plaintiffs. In the alternative, the
Colombaris demanded consequential damages pursuant to
§612 of the Code. The Colombaris are the owners of certain
real property located at 2334 Saw Mill Run Boulevard in the
Overbrook section of the City of Pittsburgh, Allegheny
County, Pennsylvania, known as Lot and Block 95-N-378.

The property is bound on its front by Saw Mill Run
Boulevard and to its rear by a stream known as Saw Mill
Run. The property on the opposite side of Saw Mill Run is
owned and maintained by Defendant, PAT. PAT is a trans-
portation authority organized and existing under the Second
Class County Port Authority Act, 55 P.S. §551, et seq.

I. BACKGROUND
The Colombaris leased the subject property from 1996

until 1998 when they purchased the property. Plaintiffs oper-
ate a business known as Car Xpress thereon. Car Xpress
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sells used cars and provides service to other vehicles. The
Plaintiffs, throughout PAT’s project and the resulting litiga-
tion have continued to use the Property for conducting the
business of Car Xpress.

On March 29, 2000, the condemnor, Port Authority filed a
condemnation action before the Court of Common Pleas of
Allegheny County at GD 00-5515. Port Authority is vested
with the power to condemn land pursuant to Pennsylvania
law, specifically Section 3 of the Act of April 6, 1956, P.L.
(1955) 1414, as amended 55 P.S. §533. As a result of Port
Authority’s Petition, the parties entered into an “Offer and
Agreement of Sale of Land in Lieu of Condemnation” (here-
inafter “2000 Agreement”).

In 2000, the Port Authority began construction of improve-
ments known as Stage II Light Rail Transit Project (here-
inafter “Project”). The Project budget is in excess of $400 mil-
lion dollars. The Project area consists of the reconstruction of
the South Busway between the South Bank bus stop and
Glenbury Street (a distance of 1.16 kilometers) and the con-
struction of a new Light Rail Transit Line (a distance of 2.24
kilometers) on the abandoned streetcar line. As part of this
Project, one station and five stops were constructed thereon.1

Stormwater “runoff” from the north portion of the
Project is collected and discharged into Saw Mill Run. (See
Id. at p.5). For the southern portion of the Project, the runoff
from the slopes above the Project area is collected by storm
sewers that discharge to Saw Mill Run. (Id.). Runoff from the
slopes adjacent to Saw Mill Run flows directly into Saw Mill
Run. (Id.).

Alterations to the area generally consist of construction
of a light rail system, with necessary appurtenances, slope
reconstruction and stabilization, rehabilitation or replace-
ment of existing retaining walls, construction of new retain-
ing walls, construction of new stormwater collection sys-
tems, relocation of a sanitary sewer line and full depth
pavement reconstruction on the Busway. (Id., emphasis
added).

The Project included reconstruction of the Busway,
including minor changes in alignment, reconstruction of the
pavement, drainage facilities and walls and removing the old
streetcar tracks. (Id., emphasis added). Based on Port
Authority’s inspection of the Project area and due to the
observation that the hillside had experienced “weathering
and deterioration of the soil/rock mass which would require
stabilization. (Id.). The proposed stabilization included
removing slide masses and rock falls, re-grading the slopes
where necessary and constructing retaining walls where the
proposed cross section cannot be accommodated by re-grad-
ing. (Id., at pg. 5-6, emphasis added).

In constructing the Project, Port Authority primarily uti-
lized its own property, which included the old Overbrook
Street Car Line and a portion of the Library Street Car Line,
but in addition acquired certain other parcels and right-of-
ways. To assist in the construction of the Project, Port
Authority filed a Declaration of Taking for a portion of the
subject property.

Port Authority asserts that said taking was to acquire a
temporary construction easement across a portion of the
property and to acquire a portion of the property in fee for
the construction of the project. After the filing of the
Declaration of Taking, Port Authority and the Colombaris
negotiated a full and complete settlement of the eminent
domain proceedings.

Pursuant to the settlement, Port Authority paid
Colombari an agreed upon sum for the temporary construc-
tion easement (hereinafter “TCE”) and the acquired proper-
ty. In exchange, the Plaintiffs granted and sold to Port
Authority the acquired property and granted the TCE to Port

Authority per the 2000 agreement.
After completion of the Project, Plaintiffs noticed that the

hillside from their property sloping down into Saw Mill Run
was being eroded. Plaintiff asserts that previous to the
Project, the slope was stable for many years. Upon further
examination, Plaintiff noticed that the Port Authority had
altered the far bank of the stream, installed gabion baskets,
changed the grading of the slope of the far bank and installed
a round, slightly elevated concrete pad in the creek where
one of the drainage pipes coming from the bus/street car
right-of-way directs drainage from the project into the
stream. Plaintiffs noticed the presence of gabion baskets on
his side of the stream, both upstream and downstream of his
property, but at the curve of the stream, which affects his
property, his bank was left unprotected.

II. PROCEDURAL HISTORY
The Colombaris (Condemnees) filed a Petition for

Appointment of Viewers, alleging a de facto taking by the
Port Authority. On July 7, 2006, Port Authority filed
Preliminary Objections to the Petition raising questions of
fact. On March 12, 2007, an Order was entered with the con-
sent of the parties continuing the argument on Port
Authority’s Preliminary Objections until June 19, 2007, at
which time this Court would allow testimony from expert
witnesses only. (See Order).

The party’s Preliminary Objections were heard on June
19, 2007. Following the hearing, this Court sustained the
Preliminary Objections of the Port Authority to Plaintiffs’
Petition for the Appointment of the Board of Viewers finding
there had been no de facto taking. (See Order, dated July 11,
2007). However, it was further ordered that the matter be
referred to the Board of Viewers so that Board may hold a
hearing on the extent of consequential damages, if any, sus-
tained by the Plaintiffs. (See Id., see also, §612 of the Code).

Port Authority filed their Notice of Appeal on August 9,
2007. Plaintiffs filed a cross-appeal to this Court’s Order on
August 17, 2007. On August 31, 2007, both parties were
ordered to file their Concise Statement of Matters
Complained of on Appeal pursuant to Pa. R.C.P. 1925(b).
Those matters were timely filed, placing the issues before
the Honorable Commonwealth Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL
Plaintiffs raise the following claims of error:

1. The trial court erred as a matter of law in sus-
taining the Port Authority’s preliminary objection
and determining that a de facto taking had not
occurred.

2. The trial court erred as a matter of law in sus-
taining the Port Authority’s preliminary objection
and determining that a de facto taking had not
occurred, where the Court found as a fact that the
cause of the physical removal of land was due to
the actions of Port Authority and the uncontrovert-
ed testimony established Petitioners’ use of land
had thereby been impaired and diminished.

3. The trial court erred as a matter of law in sus-
taining the Port Authority’s preliminary objection
and determining that a de facto taking had not
occurred where the court found as a fact that the
Port Authority had interfered with Petitioners’
right of surface support, and the uncontroverted
testimony established that the Petitioners’ land was
thereby washed away and their use then impaired
and diminished.

Defendant raises the following claims of error:
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1. Whether the Trial Court erred in overruling, in
part, Port Authority’s Preliminary Objection to the
Petition for Appointment of Viewers, raising
Questions of Fact and ordering that the matter of
consequential damages be referred to the Board of
Viewers.

2. Whether the Trial Court erred in granting
Michael J. Colombari’s and Roberta L. Colombari’s
(the “Colombaris”) Petition for the Appointment of
a Board of Viewers, at least in part, so that the
Board of Viewers may hold a hearing on conse-
quential damages, if any, allegedly suffered by the
Colombaris.

3. Whether the Trial Court erred in apparently
finding that the Colombaris had properly pled
and/or stated a cause of action for, and legally and
factually supported a claim for, consequential dam-
ages pursuant to 26 P.S. §1-612, now Pa.C.S.A. §714.

4. Whether the Trial Court erred in apparently
finding that the Colombaris had proven and/or
shown recoverable, consequential damages pur-
suant to 26 P.S. §612, now 26 Pa.C.S.A. §714 and oth-
erwise met the requirements of 26 P.S. §612, now 26
Pa.C.S.A. §714.

5. Whether the Trial Court properly, apparently
found that the consequential damages alleged by
the Colombaris arose from the exercise of eminent
domain and/or a de facto taking by Port Authority.

6. Whether the Trial Court erred in failing to con-
sider other potential causes of the consequential
damages allegedly incurred by the Colombaris.

IV. DISCUSSION
Preliminary Objections, under Section 406 of the

Eminent Domain Code are intended as a procedure to expe-
ditiously resolve all legal and factual challenges to the tak-
ing before the parties move to the second distinct proceeding
of quantifying damages.2

It is well established that the Eminent Domain Code pro-
vides the exclusive method and practice governing Eminent
Domain proceedings.3 26 Pa.C.S.A. §1612, entitled
Consequential Damages, finds liability on the part of the
condemnor for damages to property abutting the area of an
improvement resulting from change of grade of a road or
highway, permanent interference with access thereto, or
injury to surface support, whether or not any property is
taken. Consequential damages arise when property is not
actually taken but injury to it occurs as a natural result of the
condemnor’s lawful act.4

To prove a de facto taking, a landowner must establish
that the entity which allegedly took the property has the
power of eminent domain, that exceptional circumstances
have substantially deprived the landowner of the beneficial
use and enjoyment of his property and that the damages sus-
tained were an immediate, necessary and unavoidable con-
sequence of the exercise of eminent domain powers.

A mere injury to the landowner’s property does not con-
stitute a de facto taking, rather, the condition complained of
must rise to the level of a permanent invasion of the land
amounting to an appropriation of the land.

Plaintiffs allege interference with their property rights
by Port Authority by redirecting the grading of the land
included in the 2000 Agreement in a manner that causes
overflowing, flooding and submerging, or causing or exacer-
bating same, thereby causing harm to the land of the
Plaintiffs.

Plaintiffs charge that Port Authority, by removing the
surface support of the land of Plaintiffs, has caused an
increase of erosion that has caused land to fall into Saw Mill
Run. As evidence of this, Plaintiffs contend that previous to
the Project, Plaintiffs were able to park approximately
eighty (80) motor vehicles on their property and that said
erosion has caused the Plaintiffs’ loss of their ability to park
eight (8) to ten (10) motor vehicles on said property.
Plaintiffs fear that future erosion will cause additional loss.

In support of these assertions, Plaintiffs relied on the
expert testimony proffered by Victor Dozzi (hereinafter
“Dozzi”). Dozzi opined that the Project changed the grading
of the land and the character of the stream flow resulting in
the erosion of Plaintiffs’ property, constituting a taking by
the Port Authority.

It was Dozzi’s conclusion that, “the structures built by the
Port Authority are infringing on the stream forcing the flow
towards the Colombari property aggravating the erosion
condition along the bank of the stream on the Colombari side
where there is no erosion protection.” (Tr. at 37-38).

Said erosion is the result of the change in water flow due to
the actions of Port Authority, specifically the installation of
gabion baskets and an energy dissipating structure used to
prevent erosion on its side of the creek, which have caused the
flow of water to be directed towards the Colombari property
rather than evenly throughout the stream. (See Tr. at 38-40).

The Port Authority countered this testimony by calling
their expert, Robert Yauger (hereinafter “Yauger”). Yauger
testified that evaluations conducted during the design phase
of the Project indicated, “that the hydrology in the stream
would not cause any worse conditions that existed in that
stream bank in the Saw Mill Run Valley. So, therefore, the
Port Authority elected not to construct any other facilities
other than to protect their own, which was new construc-
tion.” (Tr. at 117).

Contrary to the testimony proffered by Dozzi, Yauger tes-
tified that the Project in no way changed the direction of the
flow of water as it relates to the Colombari property or Saw
Mill Run generally. (See Tr. at 124-130).

In addition, Yauger testified that the erosion and slide
experienced by the Colombaris was a direct result of surface
water gathered on the Colombaris’ parking lot which added
weight to an already unstable condition, thus causing the
slide. (See Tr. at 144-150). Yauger further testified that the
property, particularly the slide area, displayed signs of insta-
bility prior to the project; the property showed signs of scour,5
depicted in the photographs introduced into evidenced by
exposed tree roots and the absence of earth. (Tr. at 144).

Yauger further testified that a drainage pipe located in
close proximity to the slide mass caused additional water
drainage to accumulate with the parking lot runoff and cre-
ate additional weight and pressure to the slide area. (Tr. at
150). Compounding the instability in this area was eight (8)
feet of excavation necessary to install a sewer interceptor
pipe within the streambed of Saw Mill Run. Said installation
was done concurrent with the beginning of the Project but
was not done by the Port Authority. (Tr. at 157-58).

Yauger, using data compiled by the United States
Geological Survey (hereinafter “USGS”) testified that the
historic rate of flow of Saw Mill Run which was typically 32.6
cubic feet per second increased to over 150 cubic feet per
second during the storm event known as Hurricane Ivan in
September of 2004. (Tr. at 162-64).

Yauger offered the aforementioned conditions, i.e., natu-
ral scour, the eight feet of excavation, the drainage from the
parking lot and the effects of Hurricane Ivan as combining
as the likely cause of the instability, resulting in the slide on
the Colombari Property. (Tr. at 166-67).
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On cross-examination, Yauger was asked to consider
whether the rock energy dissipater installed in Saw Mill Run
during the Port Authority’s Project could have contributed to
the damage experienced by the Colombaris. Yauger main-
tains that it did not.

This Court has trouble reconciling how Colombaris’ prop-
erty remained fairly stable (although experiencing scour)
for a period of years dating back to the 1930’s without a slide
incident as significant as the one experienced by the
Colombaris’ property after Port Authority worked on the
other side of the creek. Although the impact of Hurricane
Ivan was no doubt significant, this region has experienced
similar acts of nature periodically throughout its history.

The Port Authority’s Project, specifically, the rock energy
dissipater was found to play a part in the damage sustained
by the Colombaris. The location of the dissipater, the gabion
baskets and all other feature of the Project were all located
on the property of the Port Authority. This Court found that
although the existence of said features failed to establish a
de facto taking, they did cause damage to the Colombaris’
property.

The Port Authority’s actions created a change in the con-
figuration of its property, which in turn caused consequential
damages to Colombaris’ property, the damages contemplated
by §612. Port Authority argues that the consequential dam-
ages are inapplicable because they fail to meet the three (3)
instances suggested by the statute: property abutting the
area of an improvement resulting from change of grade of a
road or highway, permanent interference with access there-
to, or injury to surface support. (See §612). Both the Eminent
Domain Code and case law interpreting same have suggest-
ed that a cause of action is recoverable under §612 for injury
to surface support.6

The Colombaris, as abutting property owners, suffered
loss of surface support through the change of grade and
reconstruction incident to PAT’s project. Although this Court
found that there was no de facto taking, Section 612 provides
for a determination of consequential damages by the Board
of Viewers when an entity vested with eminent domain pow-
ers causes injury to surface support of abutting property
owners.7

V. CONCLUSION
Accordingly, for the above set forth reasons, this Court

respectfully requests the Commonwealth Court to affirm its
Order of July 11, 2007.

BY THE COURT:
/s/Della Vecchia, J.

Date: December 11, 2007.

1 See Stage II Light Rail Transit Program Erosion and
Sedimentation Control Plan Overbrook Line, Segment 2.
2 See Mazur v. Trinity Area School Dist., 926 A.2d 1260
(Pa.Cmlth., 2007).
3 Linde Enterprises Inc. v. Lackawanna River Basin Sewer
Authority, 911 A.2d 658, 661 (Pa.Cmwlth. 2006).
4 In Re Mitchell, 228 A.2d 53, 55 (Pa.Super. 1967).
5 “Scour is the removal of earth or soil by the action of mov-
ing water based on the flow of water across soil or earth
mass.” (Tr. at 119)
6 See Borough of Dickson City v. Malley, 503 A.2d 1035
(1986).
7 See Capece v. City of Philadelphia, 552 A.2d 1147
(Pa.Cmwlth., 1989).

Commonwealth of Pennsylvania v.
Amir Allen

Waiver of Objection to Testimony—Jury Instructions—Alibi
Instruction—Adverse Inferences—Eyewitness Testimony

1. Failure to object to testimony at the time given consti-
tutes waiver of objection.

2. Even if made timely, objection on the basis that
Commonwealth failed to disclose inculpatory statement of
third party witness prior to trial was without merit, where
statement at trial was made for the first time at trial and
prosecution had never heard it before.

3. Even if admission of inculpatory statement had been
error, it was harmless, as other evidence of Defendant’s guilt
was overwhelming.

4. Instruction to jury on Murder in the Third Degree was
proper, where facts adduced at trial could reasonably have
led the jury to conclude that Defendant was guilty of that
offense.

5. Even if instruction had been improper, it is impossible
for Defendant to have been harmed by it as he was convict-
ed of Murder in the First Degree.

6. In alibi instruction to the jury, omission of “even if not
wholly believed” language does not render the instruction
error.

7. Where witness is available to both parties, failure to
call him/her at trial does not warrant an adverse inference
charge to jury.

8. Failure to instruct jury to view eyewitness’s account
“with caution” was not error, where eyewitness knew
Defendant very well and had clear and unobstructed, close-
up view of Defendant when shooting occurred.

(Margaret P. Joy)

Christopher T. Avetta, Sr. for the Commonwealth.
David B. Chontos for Defendant.

No. CC No. 200507576. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., October 10, 2007—The defendant, Amir

Allen, was charged by criminal information with one count of
Criminal Homicide (18 Pa. C.S.A. §2502). It was alleged in the
information that on Friday, April 8, 2005, the defendant shot
Robert Yetts, causing his death. The defendant was tried by a
jury between October 5 and October 10, 2006. At the conclu-
sion of the trial, the jury found the defendant guilty of
Murder of the First Degree. On November 3, 2006, the Court
imposed the mandatory sentence of life imprisonment. The
defendant filed Post Sentence Motions which were denied by
this Court. Thereafter, the defendant filed a timely Notice of
Appeal and, pursuant to this Court’s Order, a Statement of
Matters Complained of an Appeal Pursuant to Rule 1925(b)
of the Pennsylvania Rules of Appellate Procedure. In this, he
identified the following seven claims of error:

1. The Trial Court erred in denying the defendant’s
request for mistrial based upon the Common-
wealth’s introduction into their case in chief a con-
fession that had not been disclosed to the defendant
prior to its introduction and when the defendant’s



page 34 volume 156  no.  3Supplement to The Lawyers Journal

counsel stated in his opening that the defendant
had not confessed;

2. The Court erred in instructing the jury on the
charge of Third Degree Murder when the defen-
dant specifically asked the Court not to do so;

3. The Court erred in providing instructions to the
jury on the defendant’s alibi defense;

4. The Court erred in denying the defendant’s request
for judgment of acquittal based upon the Common-
wealth’s failure to disprove the defense of alibi;

5. The Trial Court erred when it refused the defen-
dant’s request that the jury be given an adverse
inference charge based upon the alleged failure of
the Commonwealth to present a witness;

6. The Trial Court erred in limiting the cross-exam-
ination of detective James McGee; and

7. The Trial Court erred in instructing the jury as
to the eyewitness identification of the defendant.

Before addressing the defendant’s claims, it is necessary to
briefly summarize the facts adduced at trial. The Common-
wealth’s evidence established that on April 8, 2005, the victim,
Robert Yetts, was walking with his wife, Melissa, his seven (7)
year old son and was carrying his one (1) year old son. The
defendant approached the victim and his family, told the vic-
tim to step away from his family, and then shot the victim in
the chest. The defendant fled and the victim eventually died
from his wounds. Evidence as to motive established that the
victim and his wife had separated in May of 2004.

Approximately six (6) months later, she began a relation-
ship with the defendant. On the night of April 7, 2005 the
defendant and Melissa were at her house waiting for pizza to
be delivered. When the defendant went down to answer a
knock at the door, believing it was the pizza being delivered,
the victim was there demanding to speak to his estranged
wife. A physical confrontation between the victim and the
defendant ensued at the conclusion of which the defendant
ran from the house. The defendant claimed that the victim
had taken a weapon from him during this altercation. The
victim then stayed in the apartment with his wife and an
argument between them ensued.

After the defendant left the scene, he called the police
and indicated there was a domestic disturbance going on at
Melissa’s apartment. The police went there and asked if her
husband was there. She said no, and the police left. The vic-
tim eventually left his wife’s residence with the understand-
ing that he would return in the morning so they could contin-
ue to discuss the future of their relationship. The victim
returned the next day at approximately 8:00 a.m. He and his
family were walking towards his car when the defendant
pulled up, exited his car and shot the victim.

As the victim lay bleeding in the street, Pittsburgh
Detective Jill McCoy, happened to drive by and stopped to
investigate when she saw the victim fall to the ground. She
approached the victim and could not detect a pulse. She sum-
moned other officers and a medic unit. She also spoke with
Melissa Yetts who told her that she knew who did this. Yetts
provided a description of the vehicle the defendant fled in,
but did not immediately identify the defendant by name to
Detective McCoy. Neither Detective McCoy nor an off duty
firefighter who provided first aid to the victim noticed a
weapon on or about the victim. The first uniformed officers
on the scene interviewed Melissa Yetts. She told them that the
defendant shot her husband, gave a description of the defen-
dant and of the vehicle he was driving, a large, gray Buick.

The Commonwealth also introduced two 911 calls made
by the defendant during the early morning hours of April 9
in which he reported that the victim had entered Melissa
Yetts house and that he believed that she was in danger. The
patrolman who responded to that call also testified. He relat-
ed that he spoke with Melissa Yetts at around 4:00 a.m. and
she reported that her husband was no longer there. The offi-
cer did not see any evidence that she had been harmed or
that her husband remained in the home. He communicated
this information to the defendant, who remained in the area.

The defendant claimed at trial that Melissa Yetts was mis-
taken in her identification of him as the person she saw shoot
her husband. He denied that he shot the victim.

The defendant’s first claim concerns Melissa Yetts testi-
mony during direct examination by the Commonwealth
when she stated that after he had been incarcerated the
defendant called her from the jail. Ms. Yetts recounted that
conversation at trial:

MELISSA YETTS: He told me he was sorry; he didn’t
mean to hurt anybody. He just meant to scare him.

(N.T. p. 32). The defendant did not object to the admission of
this statement at the time it was made. Defense counsel pro-
ceeded to cross-examine Ms. Yetts without making any
motions or objections concerning this testimony. In addition,
two other witnesses testified, both on direct and cross,
before defense counsel, upon returning from lunch, moved
for a mistrial based on this testimony from Ms. Yetts. In sup-
port of this request, defense counsel claimed that the
Commonwealth failed to disclose the substance of this tele-
phone call in discovery. Counsel also argued that the defen-
dant’s right to a fair trial was also violated because counsel
advised the jury in his opening that there was no confession
in this matter and that this mid-trial disclosure of this admis-
sion prejudiced the defendant.

The Court denied the request for mistrial both because it
was untimely, having been made well after the challenged
evidence was offered, and because the record established
that the Commonwealth had no knowledge of this inculpato-
ry statement before the witness disclosed it while testifying.
The assistant district attorney, when asked by this Court why
that statement was not included in the discovery, stated
“That was the first that I heard of that.” (N.T. p. 59) In addi-
tion, counsel for the defendant confirmed during argument
on the mistrial request that this statement was not referred
to in any police reports provided in discovery.

The defendant’s failure to make a timely objection and
request for mistrial results in waiver of this claim.
Pennsylvania Rule of Criminal Procedure 605 (B) provides:
“When an event prejudicial to the defendant occurs during
trial, only the defendant may move for a mistrial; the motion
shall be made when the event is disclosed.” (Emphasis
added.) Defense counsel argued that the failure to make
objection at the time this testimony was offered should be
excused because he needed time to review the discovery
materials to determine if the statement was, in fact, dis-
closed. That argument is disingenuous given that counsel, in
his opening statement, told the jury that no inculpatory state-
ment had been made. Counsel obviously believed that no
inculpatory statement had been made and therefore should
have objected when, several minutes later, this witness testi-
fied that such a statement was made by the defendant.

Setting aside counsel’s failure to timely object, this claim
is also substantively without merit. Counsel’s reliance on
Commonwealth v. Metzler, 634 A.2d 228 (Pa.Super. 1993) is
completely misplaced. In Metzler, the trial judge excluded
certain evidence prior to defense counsel opening to the jury.
After defense counsel opened to the jury and referred to the
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absence of the particular type of evidence excluded by the
Court’s pre-trial order, the Court changed its mind and
admitted the evidence. The facts here are different.

Neither defense counsel nor the Commonwealth knew
that Melissa Yetts was going to testify that she had a tele-
phone conversation with the defendant in which he
expressed remorse for shooting her husband and stated he
only wanted to frighten him. Accordingly, counsel’s decision
to tell this jury that there was no confession was not the
result of anything that the Commonwealth failed to disclose
nor was it the result of any pre-trial ruling by this Court. In
Metzler the parties and the Court knew of the existence of
the challenged evidence. They addressed its admissibility
before trial and defense counsel had a right to rely on that
Court’s pre-trial determination that the evidence would not
be admitted when he made his opening statement to the jury.
The prejudice that accrued to the defendant when the Court
reversed itself and admitted evidence that defense counsel
told the jury did not exist is obvious.

Here, this Court accepted the prosecutor’s representation
that he did not know that Ms. Yetts was going to say that the
defendant had confessed to her. The absence of such a state-
ment in the police reports provided during discovery corrob-
orates that representation. There was simply no reason to
believe that the Commonwealth had prior knowledge that
Ms. Yetts was going to testify that the defendant made a
statement to her which was tantamount to a confession.

The Commonwealth does not violate the rules of discov-
ery when it fails to disclose evidence of which it has no
knowledge. Where the record fails to disclose that the
Commonwealth possessed the evidence disclosed for the
first time at trial, there is no discovery violation and sanc-
tions are inappropriate. Commonwealth v. York, 465 A.2d
1028, 1031 (Pa.Super. 1983). Finally, the Court would note
that the evidence in this matter, separate and apart from this
inculpatory statement, overwhelmingly established the
defendant’s guilt beyond a reasonable doubt. The defendant
was identified by Melissa Yetts, a woman with whom he had
an intimate relationship for a period over six months, as the
man she saw shoot her husband in the chest. There was sim-
ply no basis to question or doubt her identification of the
defendant. The shooting took place during broad daylight
and she was no more than a few feet from her husband and
the defendant when it took place. The events of the previous
evening, which were documented in calls to 911 and not dis-
puted by the defendant, certainly established the defen-
dant’s motive for shooting the defendant. The suggestion by
the defense that this was a case of mistaken identity is sim-
ply riot credible given that the identification was made by
someone who knew the defendant well. To the extent that the
admission of the inculpatory statement was error, it was
harmless beyond a reasonable doubt.

Next, the defendant complains that the Court erred in
providing the jury instruction on Murder of the Third
Degree. First, the Court would note that it is impossible for
the defendant to have been prejudiced by this instruction
given that the jury found him guilty of Murder of the First
Degree. Moreover, it is well settled that a Court should only
instruct a jury on legal principles for which evidence has
been presented. Commonwealth v. Taylor, 876 A.2d 916, 925
(Pa.Super. 2005) Accordingly, this Court would only have
erred in instructing the jury on the charge of third degree
murder if there were no facts present in this case that could
reasonably have led the jury to conclude that the defendant
was guilty of Murder of the Third Degree. The record
reveals clearly that such a verdict was a reasonable possibil-
ity based upon the evidence presented. The element that dis-
tinguishes first degree murder from third degree murder is

the presence of a specific intent to kill. This jury may well
have concluded that the Commonwealth failed to prove that
the defendant intended to kill the victim when he shot him.
Because malice can be inferred from the use of a deadly
weapon on a vital part of the body, there clearly was suffi-
cient evidence of malice here. As the evidence warranted an
instruction of Third Degree Murder, it was properly given.

The defendant also challenges the alibi instruction given
by the Court. The Court instructed the jury as follows:

“Now, a defendant cannot be guilty of a crime
unless he was at the scene of the alleged crime. The
defendant has testified and offered evidence that
he was not present at the scene. You should consid-
er this evidence along with all other evidence in the
case in determining whether or not the Common-
wealth has met its burden of proving beyond a rea-
sonable doubt that a crime was committed and that
the defendant himself committed it.

The defendant’s evidence that he was not present,
either by itself or together with other evidence,
may be sufficient to raise a reasonable doubt of
guilt in your minds. Keeping in mind that the
defendant is not required to prove anything in a
criminal case, the burden is solely upon the
Commonwealth, and the failure to establish an alibi
or that he was in another place, is not necessarily
evidence of his guilt.”

(N.T. pp. 281, 282). The defendant contends that this instruc-
tion was inadequate because it did not include the following
language: “Alibi evidence, even if not wholly believed by you
may contribute to your finding of reasonable doubt.” It is
well settled in Pennsylvania that the “not wholly believed”
language defendant claims should have been included is not
necessary for an alibi instruction to be deemed appropriate.
Commonwealth v. Weinder, 577 A.2d 1364 (Pa.Super. 1990)

In Commonwealth v. Saunders, 602 A.2d 816 (Pa.Super.
1992), the Supreme Court rejected a defense argument that
an alibi instruction was erroneous because it did not include
the words “even if not wholly believed.” The Court in
Saunders plainly held that those words need not be included
in an alibi instruction. The Supreme Court emphasized that
an inquiry into the adequacy of a jury charge must not focus
on the presence of magic words, but, rather, on the instruc-
tion in its entirety. This Court’s instruction correctly advised
the jury as to the legal principles governing an alibi defense.

Next, the defendant contends that the Court erred in fail-
ing to grant a Motion for Judgment of Acquittal. The defen-
dant contends that he was entitled to a judgment of acquittal
because the Commonwealth’s case relied solely on the jury’s
disbelief of the defendant. This is not supported by the
record in this matter. An eyewitness who was intimately
familiar with the defendant testified that she saw him shoot
the victim. The jury’s verdict was more likely based on their
belief of this compelling and credible witness than of their
disbelief of the defendant’s alibi. Moreover, the evidence was
clearly sufficient to support the conclusion that the
Commonwealth did disprove the defendant’s alibi. This alibi
was disproved by the testimony of the eyewitness who saw
the defendant shoot her husband. The evidence was clearly
sufficient in this matter and the verdict should stand.

The defendant also complains that the Court erred when
it denied the defendant’s request to give the jury an adverse
inference charge based upon the Commonwealth’s failure to
call, as a witness, the son of the victim who was present when
his father was shot. This instruction was clearly not warrant-
ed because this witness was available to either party. This
defendant was involved in a relationship with Melissa Yetts
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and lived with her for a period of time. He clearly knew the
identity of this witness as it was her son. Had he wanted this
witness to testify, he could have issued a subpoena to bring
the witness to Court. As the defendant correctly points out in
his Concise Statement, the adverse inference rule can only
be invoked when the witness is available only to one party.
That was not the case here. This witness was available to any
party who chose to call him as a witness.

The defendant’s next claim of error alleges that the Court
improperly limited the presentation of evidence in the
defense case and through the testimony of Detective James
McGee. The defendant contended that he wanted to present
Detective McGee to establish three facts. First, he wanted to
establish that the officer did not obtain a search warrant
prior to the search of Mr. Allen’s car. Second, he wanted to
establish that the detective had knowledge that the defen-
dant was properly licensed to carry a firearm. Third, he
wanted to establish that the defendant was initially charged
with carrying a firearm without a license but that that
charge was later withdrawn. The Court permitted inquiry
into the first area but would not permit inquiry into the sec-
ond and third.

The Court did not permit the defendant to question
Detective McGee as to what he knew about the status of
defendant’s license to carry a firearm. That information
would not have been from the detective’s personal knowl-
edge but would have been inadmissible hearsay. Moreover,
the fact that the defendant did have a license to carry a
firearm was established through the defendant’s direct testi-
mony. The Commonwealth did not attempt to rebut that tes-
timony and did not argue in the closing arguments that
defendant did not have a license to carry a firearm. Frankly,
whether the defendant had a license to carry a firearm was
irrelevant. The fact that a charge was filed and later with-
drawn was also irrelevant. The Court did not err in limiting
examination of Detective McGee as it did.

The defendant’s final claim of error is that the Court
erred in not telling the jury to consider the testimony of
Melissa Yetts with caution. In Commonwealth v. Upsher, 764
A.2d 69 (Pa.Super. 2000) the Superior Court stated:

A Kloiber charge instructs the jury that an eyewit-
nesses’ identification should be reviewed with cau-
tion where the eyewitness: 1) did not have an
opportunity to clearly view the defendant, 2) equiv-
ocated on the identification of the defendant; 3) had
a problem making an identification in the past.
Commonwealth v. Rollins, 558 Pa. 532, 555 n. 14,
738 A.2d 435, 448 n. 14 (1999). However, identifica-
tion testimony need not be received with caution
where it is positive, unshaken and not weakened by
a prior failure to identify.

At 764 A.2d at 77. The evidence at this trial revealed that the
victim had a clear and unobstructed view of the defendant
during daylight. She was no more than a few feet or yard
from the defendant. Most importantly, the defendant was
someone she knew very well. She had been dating him and
was with him the previous evening. She immediately identi-
fied the defendant as the man who shot her husband and
never wavered in that identification. There was absolutely
no basis for the Court to instruct the jury that they should
consider Ms. Yetts testimony with caution.

For the reasons set forth above, judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: October 10, 2007.

Commonwealth of Pennsylvania v.
Kevin King

Acquittal of Greater Offense—Meaning of “Consent”—
Prosecutorial Misconduct in Non-Jury Trial

1. Acquittal on involuntary deviate sexual intercourse
(IDSI) does not preclude finding of guilt on charge of sexual
assault, because sexual assault is considered a lesser offense
of IDSI, and acquittal of greater offense does not bar retrial
(or conviction) on lesser included offense.

2. Evidence was sufficient to support verdict of sexual
assault, unlawful restraint and indecent assault.

3. Since meaning of “consent” is known to all persons,
statutory definition of sexual assault as sexual activity with-
out the complainant’s consent is sufficiently clear to support
conviction.

4. Prosecutorial statement that Defendant was “high on
crack” in a non-jury trial is not a violation of Defendant’s
due process rights.

5. Request for recusal was waived (based on trial judge at
non-jury trial having also presided at the bail reduction
hearing), where issue was not raised at trial.

(Margaret P. Joy)

Stephie-Anna Kapourales for the Commonwealth.
Alan R. Patterson, III for Defendant.

No. CC No. 200507009. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., October 31, 2007—Following a non-jury trial

on October 10, 2006, the Defendant, Kevin King, was con-
victed of sexual assault, unlawful restraint and indecent
assault. On January 8, 2007, he was then sentenced to a peri-
od of incarceration of not less than forty-eight (48) and not
more than ninety-six (96) months. On February 5, 2007, a
timely Notice of Appeal was filed on the Defendant’s behalf.
A Motion for Enlargement of Time Within Which to File An
Appeal was filed on May 21, 2007 and granted on May 22,
2007. A timely appeal was then taken. Pursuant to Rule
Pa.R.A.P. 1925(b), the Defendant filed a Statement of
Matters Complained of on Appeal from which the following
is taken verbatim:

a. The court erred as a matter of law in finding
defendant “not guilty” of Involuntary Deviate
Sexual Intercourse and finding defendant “guilty”
of Sexual Assault.

b. The evidence was insufficient to support the ver-
dict of “guilty” by the Court as to Sexual Assault.

c. The Court erred as a matter of law, disregarding
the legislative intent explicitly set forth, noting that
penal statutes must be strictly construed to provide
fair warning to the defendant of the nature of the
prescribed conduct.

d. The Court erred as a matter of law ignoring the
statutory presumption that legislature “does not
intend a result that is absurd, and impossible of
execution or unreasonable.”

e. The Court erred as a matter of law in failing to
observe recent distinction of terminology within
the sexual assault statute where the courts may not
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through judicial gloss attempt to either enhance or
diminish the consequences of legislature that has
expressly been established for that factor.

f. The Court failed by error in finding defendant
“guilty” of Sexual Assault by ignoring Common-
wealth v. Rhodes.

g. The Court erred when it allowed prosecutorial
misconduct, defendant’s due process of law.

h. The court failed in providing due process where
the trier of fact did not recuse himself of pretrial
prejudice.

i. The Court erred in due process of law in permit-
ting the absence of Officer Blake, who was “testify-
ing in City Court.”

j. The evidence was insufficient to support a ver-
dict of guilty of unlawful restraint.

k. The evidence was insufficient to support the ver-
dict of guilty as to indecent assault where sexual
contact was rendered by “accused” and respecting
the finding of not guilty of the forcible compulsion
element, the act becomes consensual.

l. The Court erred in law where the defendant was
acquitted of IDSI with forcible compulsion and the
essential element of sexual assault; consent, serv-
ice as a bar to acquittal of sexual assault where no
other exclusive element exist.

To the extent the Defendant presents a cognizable claim
for appeal, this Court addresses them below.

DEFENDANT IS NOT GUILTY OF IDSI;
DEFENDANT IS GUILTY OF SEXUAL ASSAULT

On October 11, 2006, a non-jury trial was held before the
Honorable John A. Zottola. The Defendant was found guilty
of sexual assault, unlawful restraint, and indecent assault.
The Defendant was found not guilty of involuntary deviate
sexual assault.

The Defendant alleges the court erred as a matter of law
in finding defendant ‘not guilty’ of IDSI, yet ‘guilty’ of Sexual
assault. Pennsylvania defines Sexual Assault under 18
Pa.C.S. §3124.1; it occurs when a person engages in sexual
intercourse or deviate sexual intercourse with a complainant
without the complainant’s consent. Id. Pennsylvania defines
Involuntary Deviate Sexual Intercourse under 18 Pa.C.S.
§3123; it occurs when a person engages in deviate sexual
intercourse with a complainant by forcible compulsion
and/or by threat of forcible compulsion that would prevent
resistance by a person of reasonable resolution. Id.

While the force required for ‘forcible compulsion’
under IDSI encompasses a lack of consent, courts inter-
pret it as requiring something more. Commonwealth v.
Buffington, 828 A.2d 1024, 1031 (Pa. 2003). Guilt of IDSI
requires an extra element of forcible compulsion.
Buffington, 828 A.2d at 1031. The Sexual Assault statute
was enacted to fill a loophole left by the IDSA statute; it
criminalizes non-consensual sex where the perpetrator
employs little or no force. Commonwealth v. Pasley, 743
A.2d 521, 523 (Pa.Super. 1999). Though Sexual Assault is
considered a lesser offense of IDSI, as a general rule, the
acquittal of a greater offense does not bar retrial [and
therefore conviction] on lesser included offense.
Buffington, 828 A.2d at 1032.

A finding of the Defendant’s lack of guilt under IDSI does
not preclude a finding of Defendant’s guilt under Sexual
Assault. Therefore, Defendant’s claim must fail.

SUFFICIENCY OF THE EVIDENCE
Connie Coleman testified to the following facts: on April

9, 2005, she was with the Defendant in his private home.
(N.T. pp 14, 28)1 The Defendant had been drinking early in
the morning and smoking marijuana. (N.T. pp 23) After
spending a period of time together, the Defendant told Ms.
Coleman he wanted her to smoke crack cocaine while he per-
formed oral sex on her. (N.T. pp 27) He also wanted Ms.
Coleman to learn to smoke crack cocaine with him. (N.T. pp
28) He moved closer in physical proximity to Ms. Coleman.
She told him to ‘talk to the hand.’ He responded by calling
her obscene names. Ms. Coleman began to cry; the
Defendant told her she had three strikes, on the third strike
he would kill her. He began touching her body, and asked her
to remove her clothes. Ms. Coleman stated she did not wish
to remove clothing. (N.T. pp 30). The Defendant demanded
Ms. Coleman perform oral sex on him. (N.T. pp 31) When she
refused, the Defendant told her that was her second strike.
The Defendant continued to smoke crack cocaine; he yelled
obscene names at Ms. Coleman. (N.T. pp 32) After informing
Ms. Coleman that she improperly performed the oral sex, the
Defendant told her she was going to die. Ms. Coleman
responded by saying she did not come to the Defendant’s
residence to touch penis. Ms. Coleman never consented to
touching his penis. (N.T. pp 33) The Defendant blocked Ms.
Coleman’s exit attempts by standing in front of his apart-
ment door. (N.T. pp 38) Wherever Ms. Coleman moved in the
Defendant’s home, he followed her at a near distance. (N.T.
pp 40) He refused to allow her to use this door numerous
times. (N.T. pp 38 to 40)

The Defendant challenges the sufficiency of the evidence
to support the convictions of Sexual Assault, Unlawful
Restraint, and Indecent Assault. A challenge to the sufficien-
cy of the evidence must be reviewed in light of the following
standard: “In determining if the evidence is sufficient to sus-
tain a criminal conviction, [the test is] whether accepting as
true all of the evidence of the Commonwealth, and all rea-
sonable inferences arising therefrom, upon which the jury
could properly have reached its verdict, was it sufficient in
law to prove beyond a reasonable doubt that the appellant
was guilty of the crime of which he stands convicted.”
Commonwealth v. Burton, 301 A.2d 599, 600 (Pa. 1973).

Pennsylvania defines Sexual Assault under 18 Pa.C.S.
§3124.1 (2007); the offense occurs when a person engages in
sexual intercourse or deviate sexual intercourse with a com-
plainant without the complainant’s consent. Id. Pennsylvania
defines Unlawful Restraint at 18 Pa.C.S. §2902 (2007); the
offense occurs when an actor knowingly and unlawfully
restrains another in circumstances exposing her to the risk
of serious bodily injury, or knowingly held another person in
a condition of involuntary servitude. Id. Pennsylvania
defines Indecent Assault under 18 Pa.C.S. §3126(a)(1)
(2007); the offense occurs when an actor has indecent con-
tact with the complainant or causes the complainant to have
indecent contact with the actor without the complainant’s
consent, through the threat of forcible compulsion, or
through forcible compulsion. Id.

Ms. Coleman testified that the Defendant told her that a
failure to perform oral sex on him would result in her death.
She testified that she never consented to sexual activity with
the Defendant; the Defendant forced Ms. Coleman to per-
form oral sex on him numerous times through threats
against her life. (N.T. pp 31 to 33)

It is within the discretion of the finder of fact to believe
all, part, or none of the evidence. Commonwealth v. Lyons,
833 A.2d 245, 258 (Pa.Super. 2003). The finder of fact was
free to believe Ms. Coleman’s testimony and determine she
never consented to sexual activity with the Defendant, sexu-
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al activity with the Defendant occurred after the Defendant
threatened Ms. Coleman’s life, and that the Defendant pre-
vented Ms. Coleman’s exit from his apartment. The evidence
presented by the Commonwealth was sufficient to sustain
Defendant’s convictions for Sexual Assault, Unlawful
Restraint, and Indecent Assault.

Therefore, the Defendant’s claim must fail.

LEGISLATIVE INTENT
The Defendant alleges that he cannot be found guilty of

Sexual Assault under 18 Pa.C.S. §3124.1 because the statute
fails to give fair warning of the conduct it exists to prevent.
An element of §3124.1 is sexual activity without the com-
plainant’s consent. Id. The Defendant argues that this lack of
consent is inadequately defined; it is impossible to ascertain
the type of conduct the statute proscribes.

Ms. Coleman testified that when the Defendant initiated
sexual activity, she initially refused to participate and cried.
(N.T. pp 30, 33) The meaning of ‘consent’ is known to all per-
sons. In the context of sexual activity, consent assumes a
willingness to engage in intimate relations. The statute is
clear; fair warning of the proscribed conduct is given.

Therefore, the Defendant’s claim must fail.

STATUTORY PRESUMPTION
The Defendant fails to put forth a discernable argument

or cognizable claim under appeal item ‘d.’ Therefore, the
Defendant’s claim must fail.

JUDICIAL GLOSS
The Defendant fails to put forth a discernible argument

or cognizable claim under appeal item ‘e.’
Therefore, the Defendant’s claim must fail.

COMMONWEALTH V. RHODES
The Defendant alleges the court erred in finding him

‘guilty’ of Sexual Assault despite Commonwealth v. Rhodes,
510 A.2d 1217 (Pa. 1986).

In Rhodes, the trial court found the defendant guilty of
rape, statutory rape, IDSI, indecent assault, indecent expo-
sure, and corruption of minors. Id. at 1219. The Superior
Court found the evidence insufficient to uphold the convic-
tion of rape. It remanded the case for new sentencing; it was
uncertain whether the trial court’s sentences for IDSI and
corruption of minors would have been the same had the rape
conviction been set aside. Id. at 1220. The Supreme Court
found the evidence sufficient to establish the rape convic-
tion. Id. The Court then reinstated the trial court’s judg-
ments of sentence. Id. at 1231.

Rhodes has no bearing upon the present case. Thus,
Defendant’s claim must fail.

PROSECUTORIAL MISCONDUCT
On October 11, 2006, a non-jury trial was held before the

Honorable John A. Zottola. During trial, the attorney repre-
senting the Commonwealth stated that the Defendant was
‘high on crack.’ (N.T. pp 131 to 132) The defendant alleges
prosecutorial misconduct violated his rights under Due
Process guaranteed by the 14th Amendment.

A non-jury trial conducts direct examination of the
Defendant only in front of the trial judge. During question-
ing, the Court specifically stated the advantage of a non-jury
trial is that the judge can filter out any information that has
no legal relevance and not attribute any significance to it.
(N.T. pp 118 to 119) The same principle applies to any poten-
tially prejudicial statements made by counsel in front of the
trial court. As the factfinder, the judge is presumed to disre-
gard any inadmissible evidence or statements. Common-
wealth v. Brown, 476 A.2d 969, 971 (Pa.Super. 1984).

Therefore, the Defendant’s claim must fail.

RECUSAL
On October 11, 2006, a bail reduction hearing was held

before the Honorable John. A. Zottola. Following this hear-
ing, the Defendant’s non-jury trial was held also before
Judge Zottola. The Defendant alleges that because the trial
court was subjected to certain photos at the bail reduction
hearing, the trial court was unavoidably biased and unable to
weigh the evidence in a neutral manner during his trial.

The Defendant’s trial finished; a verdict and judgment
were handed down. The issue of recusal was not raised at
trial. The Defendant waived his right to have a judge be dis-
qualified. The only exception to this rule occurs if the
Defendant shows that the alleged prejudicial evidence
incurred a different result in his case. Commonwealth v.
Tharp, 830 A.2d 519, 534 (Pa. 2003).

Because the Defendant fails to meet this burden, his
claim must fail.

DUE PROCESS
During his trial, the Defendant stated he was going to call

Officer Blake to testify. At the time, Officer Blake was testi-
fying in City Court in a different matter. No issue regarding
Officer Blake’s absence was preserved in the trial record.
(N.T. pp 137 to 138)

The Defendant instead had Melissa Coleman re-called, in
an effort to show whether or not the victim, Connie Coleman,
was intoxicated or showed signs of intoxication after the
alleged sexual incidents with the Defendant. (N.T. pp 137 to
138) Melissa Coleman testified she met the victim at a gas
station, where the Defendant had let Connie Coleman finally
out of his car. (N.T. pp 138 to 139) Melissa Coleman was in
contact with the victim before Officer Blake, and had the
ability to notice any signs of intoxication the victim pos-
sessed at an earlier time than the Officer.

Because the Defendant procured testimony on the sub-
stantive issues he intended Officer Blake’s testimony for, his
claim must fail.

Based on the aforementioned reasons, the Defendant’s
Matters Complained of on Appeal must fail.

BY THE COURT
/s/Zottola, J.

1 N.T. refers to notes of Non-Jury Trial dated October 10,
2006.
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FIA Card Services, N.A. v.
Jeffrey M. Kirasic

Consumer Credit Transactions—Pleading Requirements

1. Amended Complaint seeking credit card charges is
proper when all statements supporting the amounts claimed
in the Complaint are attached thereto.

2. Even though credit agreement itself (containing infor-
mation about late fees, over limit charges, etc.) is not
attached to Complaint, where those items are not sought in
the suit, failure to attach them is not basis to dismiss
Complaint.

(Margaret P. Joy)

Sarah E. Ehasz for Plaintiff.
Thomas J. Dausch for Defendant.

No. AR 06-009360. In the Court of Common Pleas of
Allegheny County, Civil Division.

OPINION
Wettick, J., November 7, 2007—The preliminary objec-

tions of defendant questioning the sufficiency of plaintiff ’s
second amended complaint to recover credit card balances
are the subject of this Opinion and Order of Court.

Card Services’ original complaint alleges that defendant
was issued an open-end credit account that was created
through a written contract accepted by defendant when he
signed and utilized the credit card account.1 Card Services
attached to the complaint a five-page writing which it iden-
tified as a true and correct copy of the credit card agree-
ment governing this account. The complaint alleges that
defendant received monthly statements which accurately
stated all purchases and payments made during the month,
interest charges imposed on the unpaid balance, and the
amount due. As of November 9, 2006, the remaining balance
is $22,061.86.

Defendant filed preliminary objections based on my rul-
ing in Worldwide Asset Purchasing, LLC v. Stern, 153 P.L.J.
111 (2005). In that case, the credit card companies filed com-
plaints very similar to the original complaint filed in this
case. I ruled that the complaints failed to comply with the
requirements of Pa. R.C.P. No. 1019, that the plaintiff set
forth the material facts upon which the cause of action is
based, and that the writings be attached when a claim is
based on a writing. I stated that whenever a claim involves
one period of time in which the initial terms and conditions
of the credit card agreement apply and later periods of time
in which amended terms and conditions apply, the complaint
must attach both the original and amended terms and condi-
tions with the dates for which they were applicable.

I also stated that the complaint cannot seek recovery of a
specific amount of money that is allegedly due without
including any documentation or allegations supporting
recovery of this amount. Under Rule 1019, a complaint must
include the amounts of the charges that are part of the claim,
the dates of the charges, credits for payments, dates and
amounts of interest charges, and dates and amounts of other
charges. The complaint must contain sufficient documenta-
tion and allegations to permit a defendant to calculate the
total amount of damages that are allegedly due by reading
the documents attached to the complaint and the allegations
within the complaint.

I sustained defendants’ preliminary objections to the
original complaint filed in the present case, because it did
not satisfy the pleading requirements described in
Worldwide Asset Purchasing.

In the present case, Card Services filed an amended com-

plaint which attached the monthly statements upon which it
based its claim for $22,061.86 but did not attach any writings
showing the terms and conditions of the amended credit card
agreements applicable to defendant during the relevant
times. Consequently, I sustained defendant’s preliminary
objections to the amended complaint with leave to amend.

Plaintiff filed a second amended complaint which stated
at paragraph 11 that plaintiff is unable to attach a copy of the
applicable writings governing interest rates and fees.
Defendant filed essentially the same preliminary objections
to the second amended complaint that he had filed to the
original and first amended complaint; he sought dismissal of
the complaint because plaintiff was incapable of providing
the writings upon which plaintiff bases its claims.

However, plaintiff ’s second complaint was not a carbon
copy of its prior complaints. Instead, plaintiff sought pay-
ment only for the amount of the cash advances and pur-
chases identified in the invoices attached to the complaint,
less payments defendant made to plaintiff as set forth in
the invoice.

Plaintiff has attached to its second amended complaint
the November 2004 statement showing a balance of $0.00 for
the beginning of the billing cycle. Plaintiff has also attached
to this complaint the statements from November 2004
through August 2006. Plaintiff alleges that the total amount
of the cash advances or purchases shown on these state-
ments, less the total amount of payments shown on these
statements, is $16,251.99. In this lawsuit, this is the only
money plaintiff seeks to recover.

In Worldwide Asset Purchasing, I stated that under the
pleading requirements of Pa. R.C.P. No. 1019, the complaint
must contain sufficient documents and allegations to permit
a defendant to calculate the total amount of damages that are
sought by reading the documents attached to the complaint
and the allegations within the complaint. Plaintiff ’s second
amended complaint satisfies this requirement.

While plaintiff cannot produce the writings that govern
defendant’s obligations during the period in question, it is
not disputed that the credit card that is the subject of this
litigation was issued to defendant in 1990. A fact-finder
may assume that any writing governing defendant’s obliga-
tions to plaintiff from 1990 to August 2006 would include
the obligation to pay the cash advances and the purchases
shown on the invoices. Writings that plaintiff cannot pro-
duce would be relevant only to establish the finance
charges, late fees, over limit fees, and the like that plaintiff
may have been permitted to impose. However, the claim
raised in the second amended complaint does not include
any of these items. Consequently, the writings that plaintiff
attached to the second amended complaint support the
claim that plaintiff is raising.

In summary, in consumer credit transactions, the
Pennsylvania Rules of Civil Procedure require a credit
cardholder seeking to recover money allegedly due to
attach to the complaint the writings which support the
claim which the credit cardholder is making. Invoices
showing cash advances or purchases support a claim for
payment of these items.

ORDER OF COURT
On this 7th day of November, 2007, it is hereby

ORDERED that defendant’s preliminary objections to plain-
tiff ’s second amended complaint are overruled.

BY THE COURT:
/s/Wettick, A.J.

1 Plaintiff is FIA Card Services, N.A., formerly known as
MBNA America Bank, N.A.
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Cavalla, Inc. v.
Tri-State Plastics, Inc.

Motion to Mold Verdict—Prejudgment Interest on
Counterclaim Award

1. Jury awarded Plaintiff $9,000 on contract claims
involving bottling equipment and awarded the Defendant
$301,621 on counterclaim for primarily lost profits.

2. The award of interest on the lost profits was a matter of
the Court’s discretion and not a matter of right.

3. Following guidelines in Frank B. Bozzo, Inc. v. Electric
Weld Division, 498 A.2d 978 (Pa.Super. 1991) and treatise
cited therein, Court awarded prejudgment interest on the
entire counterclaim award where the essence of the contract
was for the modification of bottling equipment by Plaintiff so
Defendant could timely supply seasonal product to customer
and the Court found Plaintiff ’s Motion for Post-Trial Relief
to have no merit.

4. Calculations for prejudgment interest on the entire net
verdict was from the date Plaintiff left the job to the date of
the verdict minus the days related to the continuance
requested by Defendant.

(I. M. Lundberg)

Meghan E. Jones-Rolla for Cavalla, Inc.
Austin P. Henry for Tri-State Plastics, Inc.

No. AR 04-000714. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., December 14, 2007—Both parties have filed

Post-Verdict Motions after a jury verdict in the captioned
action, which is based on a contract between the parties
involving certain bottling equipment. This Memorandum
will deal primarily with one aspect of those Motions,
Defendant’s Motion to Mold Verdict to include prejudgment
interest on the award rendered on its counterclaim. The
Court finds Plaintiff ’s Motion for Post-Trial Relief to have no
merit for reasons previously discussed on the record during
the trial.1

Defendant was the real victor in the action, receiving a
jury award of $301,621.00(consisting mostly of lost profits)
on its counterclaims, versus the award to Plaintiff of
$9,000.00 on its claim for payment under the contract for
certain items. There was ample evidence to support the
jury’s verdict. The issue now is whether Defendant is enti-
tled to prejudgment interest on the entire counterclaim
award or on only a small portion of it. Ancillary to this is the
question of whether prejudgment interest here is a matter of
right (as Defendant contends) or of the Court’s discretion
(Plaintiff ’s position).

Plaintiff contends that the analysis to be made under
Pennsylvania law involves whether or not the damages suf-
fered by Defendants were ascertainable, so that Plaintiff
could have tendered that amount in satisfaction of the coun-
terclaim. Plaintiff cites Spang & Co. v. USX Corporation, 599
A.2d 978 (Pa.Super. 1991) and Frank B. Bozzo, Inc. v.
Electric Weld Division, 498 A.2d 895 (Pa.Super. 1985), for the
proposition that the award of prejudgment interest on lost
profits is within the Court’s discretion. Plaintiff concedes
that Defendant is entitled to interest of 6% on its out-of-pock-
et losses, said to be $11,968 of the total award; however,
Plaintiff also contends that the period for which Defendant
claims interest includes 192 “excludable days,” being the
period that the trial was continued at Defendant’s request

(November 14, 2006 to May 24, 2007).
The Court agrees with Plaintiff that the award of interest

on the lost profits of $289,653.00 is a matter of the Court’s
discretion and not a matter of right. However, the Court con-
cludes that it would be an abuse of discretion not to award
Defendant interest on the entire award. Bozzo, supra, sets
forth the proper analysis: there are two aspects to an award
of “interest” in a situation such as we have here, the first
being “interest as such” (emphasis in original) on a liquidat-
ed amount and the second being “compensation for delay”
on unliquidated amounts, which the Bozzo Court describes
as being “in the nature of interest” and “measured by the
legal rate of interest.” 498 A.2d at 899.

The Bozzo Court then goes on to quote favorably and at
length from a treatise on remedies by Professor Dobbs2 in
which the professor states that the analysis based on liqui-
dated or ascertainable claims must be abandoned, leaving
the “fairly rational collection of guidelines” found in the var-
ious cases he reviewed:

(1) Would an award of interest duplicate any other
elements already awarded? (2) Was there actually
any loss by the plaintiff, and if not (3) was there any
unjust gain by the defendant reasonably measura-
ble in terms of interest? (4) Was there a contract
between the parties on which the claim is based,
and if so, does the nature of the contract indicate an
intent to either charge or forego interest in the sit-
uation before the court? The answers to these ques-
tions would furnish a reasonable guide to the award
of interest. Since courts have moved steadily
toward more liberal grants of interest, and have
increasingly departed from standards based upon
liquidation of claims[,] it seems reasonably likely
that some such set of guidelines of approximately,
if not exactly, this order will affect decisions–sub-
ject of course to local statutes.

498 A.2d at 901.

We will follow those guidelines in the instant case.3

In the instant case, the essence of the contract was that
the modification of certain bottling equipment and the instal-
lation of appropriate parts be completed in a timely fashion
by Plaintiff so that Defendant could begin supplying product
to its customer in accordance with the customer’s seasonal
needs. Plaintiff claimed this work was done as of May 10,
2003 (a date that would have been timely), and performed no
substantial work on the project after that date. (See video-
tape 5/31/07 around 11:17 a.m.) However, Plaintiff supplied
and installed incorrect parts (not defective parts) and never
completed the modification. By the time Defendant had
managed to perform the modifications itself, correcting
Plaintiff ’s failed performance of its contract obligations, the
customer for whose seasonal business the modifications had
been required had had to find a different supplier to meet its
needs in a timely fashion.

Defendant’s production needs were based on its cus-
tomer’s supply requirements and were known to Plaintiff in
substantial detail. Plaintiff knew that Defendant had to be
able to supply the product to its customer by a certain dead-
line. Plaintiff knew that if it did not perform its contract
properly and in a timely fashion, Defendant would lose the
customer totally, and, of course, would receive none of the
profits Defendant had expected to gain from the customer.

Given these factors and the Bozzo adoption of Professor
Dobbs’ guidelines, the Court must award Defendant prejudg-
ment interest on the entire verdict amount less the $9,000
award to Plaintiff, i.e. on a net verdict for Defendant of
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$292,621. The date from which interest should be calculated is
the date when Plaintiff abandoned the job, claiming it was
completed, May 10, 2003, to the date of verdict, June 6, 2007,
less the 192 days related to the continuance, an exclusion con-
ceded by Defendant at argument on the post-verdict motions.4

The amount of prejudgment interest due is $62,328.27
(calculated at the rate of .000164383562 per day).

The Plaintiff ’s Motion for Post-Trial Relief is denied and
Defendant’s Motion to Mold Verdict is granted. Judgment
must be entered in favor of Defendant in the amount of
$354,949.27

BY THE COURT:
/s/Friedman, J.

Dated: December 14, 2007

ORDER OF COURT
AND NOW, to-wit, this 14th day of December 2007,

Plaintiff ’s Motion for Post-Trial Relief is DENIED,
Defendant’s Motion to Mold Verdict is GRANTED, and judg-
ment is hereby entered in favor of Defendant Tri-State
Plastics, Inc. on its Counterclaim in the amount of
$354,949.27.

BY THE COURT:
/s/Friedman, J.

1 The issues raised were the applicability of a warranty, the
meaning of “principal” in the warranty and whether the
parts at issue were defective rather than simply incorrect.
2 D. Dobbs, Remedies 173-174 (1974).
3 In Bozzo, the parties had “agreed that the trial court should
determine whether appellee was entitled to damages for
delay.” Here, it appears that both sides believed that the
decision was for the Court, although their reasons differ.
(Defendant believes it is a matter of right, therefore a mat-
ter of law, and Plaintiff contends that it is rather a matter of
the Court’s discretion.) In any event, neither party objected
to the issue of interest on the lost profits being decided by
the Court rather than the jury, so the Court will not dwell on
this point further.
4 This time frame is consistent with the oral motion to amend
that Defendant made near the end of argument on its motion
regarding interest.

Commonwealth of Pennsylvania v.
Todd Jonathan Hollis

Harassment—Private Criminal Complaint—Prosecutorial
Discretion

1. Appellant presented a motion to institute a private
criminal complaint alleging misdemeanor harassment for
messages posted on an internet website. The District
Attorney opposed the motion which was denied.

2. The District Attorney has a general and widely recog-
nized power to conduct criminal litigation and prosecutions
and to decide whether and when to prosecute and whether
and when to discontinue a case.

3. For public policy reasons the District Attorney can
refuse to prosecute a private criminal complaint when there
are civil remedies available to redress grievances.

4. For legal reasons the District Attorney can refuse to
prosecute a private criminal complaint when it lacks prose-
cutorial merit and when the burden of proof beyond a rea-
sonable doubt cannot be met.

(William R. Friedman)

Eric Woltshock for the Commonwealth.
Todd Jonathan Hollis, Pro Se.

No. CP-02-MD-10782-2007, CC200710782. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Sasinoski, J., December 31, 2007—Appellant Todd

Jonathan Hollis attempted to institute a criminal complaint
against Meritt Latimore-Dallas, alleging misdemeanor
harassment,1 because according to Mr. Hollis, Ms. Latimore-
Dallas posted a message on an internet website found at
DONTDATEHIMGIRL.COM, stating that she believed Mr.
Hollis had or has herpes.2 The District Attorney’s Office,
however, refused to accept Mr. Hollis’ harassment com-
plaint. Consequently, Mr. Hollis filed a Motion to Allow a
Private Complaint before the trial court. See Pa.R.Crim.P.
506 (establishing the procedure for handling private civil
complaints). A hearing on that motion was set for June 12,
2007.

At the hearing, Mr. Hollis called Cheryl Stanko who testi-
fied that she knew both Mr. Hollis and Ms. Latimore-Dallas.
While Ms. Stanko denied having anything to do with the post-
ing on the DONTDATEHIMGIRL.COM website, she testified
that she was aware that Ms. Latimore-Dallas was responsi-
ble for it. N.T. at 5-7.

Assistant District Attorney Eric Woltshock appeared for
the Commonwealth to oppose the motion. He offered a
hybrid of policy and legal reasons for disapproval of the pri-
vate criminal complaint. First, he stated on the record that
the Commonwealth rejected Mr. Hollis’ request for a private
complaint based on public policy concerns. N.T. at 7. ADA
Woltshock explained that Mr. Hollis had availed himself of a
civil remedy for libel. Second, ADA Woltshock explained
that a complaint under these circumstances lacked prosecu-
torial merit, particularly where a case for harassment could
not be made out. In this regard, ADA Woltshock pointed out
that Mr. Hollis’ attempt to sue the website in federal district
court as unsuccessful because of First Amendment issues.
N.T. at 8-9.

This Court agreed with the District Attorney’s assess-
ment and Mr. Hollis filed a timely appeal, contending that
this Court erred by not compelling the Commonwealth to
approve his criminal complaint. Essentially, Mr. Hollis chal-
lenges this Court’s finding that the Commonwealth’s interest
would not be served by accepting his private criminal com-
plaint and our finding that the type of harassment com-
plained of by Mr. Hollis does not fall within the definition of
Section 2709(a)(4).

It has long been settled that “the District Attorney has a
general and widely recognized power to conduct criminal lit-
igation and prosecutions on behalf of the Commonwealth,
and to decide whether and when to prosecute, and whether
and when to continue or discontinue a case.” Commonwealth
v. Brown, 708 A.2d 81, 84 (Pa. 1998); see also Hearn v. Myers,
699 A.2d 1265 (Pa.Super. 1997).

Presently, as noted above, the Commonwealth offered a
hybrid of policy and legal reasons for disapproval of the pri-
vate criminal complaint. First, the Commonwealth cited the
policy reason that Mr. Hollis had the adequate civil remedy
of suing for libel. This Court recognizes that the district
attorney has the discretion to decline prosecution when ade-
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quate civil remedies are available to redress grievances. See
generally, Commonwealth v. McGinley, 673 A.2d 343
(Pa.Super. 1996). Consequently, it appears that the
Commonwealth was well within its discretion to decline to
prosecute under these circumstances.

Second, this Court is not convinced that Mr. Hollis would
be successful in prosecuting a criminal complaint alleging
harassment against Ms. Latimore-Dallas. While a statement
about whether a person has a social disease may arguably
give rise to an action for defamation in civil court, it is high-
ly questionable that accusing someone of having herpes
qualifies as a “lewd and lascivious” communication, as con-
templated by the harassment statute. See 18 Pa.C.S. 2709
(a)(4) (criminalizing the use of lewd, lascivious, threatening
or obscene words or language with the intent to harass,
annoy or alarm another person). Moreover, the harassment
statute defines the term “communicates” as “convey[ing] a
message without intent of legitimate communication or
address by…written or electronic means, including…
Internet…or similar transmission.” 18 Pa.C.S. §2709(f).
There is no doubt that Mr. Hollis was annoyed or even angry
by the description of him on the website in question as being
a carrier of a social disease. The context of the remark, that
was published on a website purporting to be a place to share
information for social networking, however, raises the ques-
tion of whether this posting was based in fact and had a legit-
imate purpose or whether it was false and malicious. Unsure
that it could meet its burden of proof beyond a reasonable
doubt, it is not surprising that the Commonwealth chose not
to expend its limited resources prosecuting this case.

Consequently, this Court declined to interfere with the
prosecutor’s decision, which is grounded in both legitimate
public policy and legal concerns, to disapprove of Mr. Hollis’
harassment complaint. For these reasons the decision should
be upheld.

BY THE COURT:
/s/Sasinoski, J.

1 18 Pa.C.S. §2709, entitled harassment, states in pertinent
part:

(a) Offense defined.—A person commits the crime
of harassment when, with intent to harass, annoy or
alarm another, the person:

* * *

(4) communicates to or about such other person
any lewd, lascivious, threatening or obscene
words, language, drawings or caricatures;

* * *

(f) Definitions.—As used in this section, the follow-
ing words and phrases shall have the meanings
given to them in this subsection:

“Communicates.” Conveys a message without
intent of legitimate communication or address
by oral, nonverbal, written or electronic means,
including telephone, electronic mail, Internet,
facsimile, telex, wireless communication or
similar transmission.

2 This website advertises that it is “a social networking site
where women can share information with each other.” See
http://www.DONTDATEHIMGIRL.COM (last visited on 12-
26-07. The site purports to be “a top-ranked Internet portal
for women with information on everything from how to find
a great guy, create a sound financial plan and to finding inno-
vative ways to boost your self-esteem.” Id.

Commonwealth of Pennsylvania v.
Edward Charles Hyatt

Post Sentence Motions—Suppression—Weight of Evidence—
Sentencing

1. Probable cause existed to search Defendant’s resi-
dence where warrant clearly stated that previously reliable
confidential informant was inside residence within last 48
hours and observed large quantities of cocaine with details
of the Defendant’s distribution of illegal controlled sub-
stances provided to the police.

2. Examination of the facts at trial with the testimony of
the Commonwealth’s expert demonstrated that the
Commonwealth met its burden of proof as to all charges.

3. Evidence of how cocaine was packaged on the street
was relevant to show intent to traffic in illegal narcotics, and
even if inadmissible, the Defendant’s guilt was so over-
whelming that the prejudicial effect, if any, was insignifi-
cant.

4. Review of the law, sentencing guidelines, and the sen-
tencing transcript showed no abuse of discretion on the part
of the Court.

(I. M. Lundberg)

Michael Streily for the Commonwealth of Pennsylvania.
Suzanne Swan, Office of the Public Defender for
Defendant/Appellant.

No. CC 200606608. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division

OPINION
Durkin, J., December 19, 2007—The Defendant was

charged with two (2) counts each of Possession with the
Intent to Deliver,1 and Possession of a Controlled Substance
(2nd or Subsequent Offense).2 He was further charged at the
same Information with one (1) count each of Possession of
Drug Paraphernalia,3 and Possession or Distribution of a
Small Amount.4

On April 9, 2007, a jury found the Defendant guilty on all
charges. On June 29, 2007, the Defendant, who was repre-
sented by attorney Louis Coles, was sentenced at Count 1 to
serve a term of 2 years to 4 years for Possession With Intent
To Deliver Heroin and at Count 3, to serve a term of 5 years
to 10 years for Possession With Intent To Deliver Cocaine.
These sentences were imposed to run concurrently and were
in accord with the mandatory sentence sought by the
Commonwealth.

Attorney Coles filed post-sentence motions, and then
withdrew from representing the Defendant. Said motions
were denied by operation of law pursuant to Pa.R.Crim. 720
on November 13, 2007. The Allegheny County Public
Defender’s Office, having been appointed to represent the
Defendant, filed a timely Notice of Appeal on November 27,
2007.

On December 10, 2007 a Concise Statement of Matters
Complained of on Appeal was filed in which it was asserted
that: the Court abused its discretion in denying the
Defendant’s motion to suppress; the verdict was against the
weight of the evidence; the evidence was insufficient to sup-
port a verdict; the Court abused its discretion in allowing the
admission of certain evidence concerning drug parapherna-
lia; and the Court abused its discretion in sentencing the
Defendant in the manner that it did. The Defendant filed an
amended Concise Statement on December 17, 2007, adding
the argument that this Court abused its discretion when it
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sentenced the Defendant separately on two (2) counts of pos-
session with the intent to deliver.

The evidence in this case shows that at about 9:00 a.m. on
January 20, 2006, police executed a search warrant at a res-
idence located at 3390 Webster Avenue in the City of
Pittsburgh. Upon the officers’ arrival at the house, they
knocked on the door and announced their presence. When
they received no response, the police used a battering ram to
gain entry. (T.T. 68-70)5

Once inside, the police observed the Defendant standing
at the top of the steps that led to the structure’s second floor.
(T.T. 69-71, 90, 92) When asked by the police where the nar-
cotics were, the Defendant took the police to a dresser in his
upstairs bedroom. A search of the dresser revealed three (3)
rolled up baggies of marijuana, thirteen (13) small baggie
corners of cocaine and heroin, and a digital scale with
residue. (T.T. 71-73) A search of the Defendant’s pillowcase
recovered one grocery bag containing a bag of cocaine and a
bag of heroin. (T.T. 110-111) In all, 22.803 grams of cocaine,
3.868 grams of heroin, and 4.318 grams of marijuana were
recovered from the Webster Avenue address. (T.T. 159-163)

Also found in the house were intact baggies, baggies with
missing corners, balloons, and balloons with missing tips.
The police described these items as either being used to
package narcotics for distribution, or as being the bi-prod-
ucts of the material used to package and distribute the drugs.
(T.T. 75, 77, 84, 99, 100, 115)

While still at the house, the police gave the Defendant his
Miranda warnings. The Defendant then admitted to the own-
ership of the drugs found, and to selling the drugs in order to
make money. The Defendant never told the police that he
was a drug user. The Defendant did say, though, that he was
glad that he had gotten caught. (T.T. 191-194)

Finally, the Commonwealth produced an expert. The
expert testified that in light of all the evidence gathered
from the Defendant’s home, the heroin and cocaine in this
matter were possessed with the intent to deliver. (T.T. 219)

As to the challenge raised by the Defendant that this
Court erred in denying suppression of the evidence seized,
the scope of review of a suppression court’s ruling is con-
fined primarily to questions of law. A suppression court’s
decision must stand unless its legal conclusions are in error.
Commonwealth v. Gommer, 665 A.2d 1269, 1270 (Pa.Super.
1995) In this Commonwealth, the “totality of the circum-
stances” test set forth by the United States Supreme Court in
Illinois v. Gates, 103 S.Ct. 2317 (1983) was adopted in
Commonwealth v. Gray, 503 A.2d 921 (Pa. 1985) to determine
whether probable cause for issuance of a warrant exists.
Under such a standard, an assessment must be made of
whether, given all the circumstances set forth in the affi-
davit, there is a fair probability that contraband or evidence
of a crime will be found in a particular place.
Commonwealth v. Melilli, 555 A.2d 1254, 1262 (Pa. 1989) A
finding of probable cause must be based on facts set forth
within the four corners of the affidavit of probable cause.
Commonwealth v. Smith, 784 A.2d 182, 185 (Pa.Super. 2001)
(internal citations omitted)

After careful examination of the information contained
within the four corners of the warrant issued in this case, it
is clear that probable cause existed to search the
Defendant’s residence. The warrant clearly states that a pre-
viously reliable confidential informant (CI), within 48 hours
prior to the issuance of the warrant, was inside the
Defendant’s Webster Avenue residence. The CI told the
police that while he/she was inside the home, the CI
observed large quantities of cocaine in the possession of the
Defendant. The CI gave the police details regarding the CI’s
knowledge of the Defendant’s distribution of illegal con-

trolled substances.
As to the Defendant’s sufficiency of the evidence and

weight of the evidence claims:

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt…. When reviewing a sufficiency
claim the court is required to view the evidence in
the light most favorable to the verdict winner giv-
ing the prosecution the benefit of all reasonable
inferences to be drawn from the evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa.Super.
2003) quoting Commonwealth v. Widmer, 744 A.2d 745, 751
(Pa. 2000) (citations omitted). The trier of fact may infer that
a party intended to deliver drugs “from an examination of
the facts and circumstances surrounding the case.”
Commonwealth v. Kirkland, 831 A.2d 607, 611 (Pa.Super.
2003) An examination of all the facts introduced at trial, cou-
pled with the testimony of the Commonwealth’s expert,
reveals that the Commonwealth clearly met its burden of
proof as to all the charges, and therefore, both of these issues
raised are without merit.

The Defendant raises the claim that this Court allowed
inadmissible evidence to be introduced concerning how
cocaine is packaged on the street, the street value of cocaine
and heroin when it is packaged in a certain manner, and the
admission of a photograph of drugs packaged in balloons. It
is well settled, however, that the decision to admit or exclude
evidence is vested in the sound discretion of the trial court
and will not be overturned on appeal absent an abuse of that
discretion. Commonwealth v. Stallworth, 781 A.2d 110, 117
(Pa. 2001) Discretion is abused when the course pursued by
the trial court represents not merely an error of judgment,
but where the judgment is manifestly unreasonable or where
the law is not applied, or where the record shows that the
action is a result of partiality, prejudice, bias, or ill will.
Commonwealth v. Dargan, 897 A.2d 496 (Pa.Super. 2006) An
error is harmless where it could not have contributed to the
verdict. Commonwealth v. Story, 383 A.2d 155, 164-66 (Pa.
1978) (factors to be considered in weighing harmlessness
include: (1) whether it was prejudicial, and if so, whether it
was de minimus; (2) whether erroneously admitted evidence
was merely cumulative of other untainted evidence; and/or
(3) whether evidence of guilt was so overwhelming, as estab-
lished by properly admitted evidence, that the prejudicial
effect of error was insignificant).

In order to uphold a conviction for possession of narcotics
with the intent to deliver, the Commonwealth must prove
beyond a reasonable doubt that a defendant possessed a con-
trolled substance and did so with the intent to deliver it.
Commonwealth v. Harper, 611 A.2d 1211 (Pa.Super. 1992)
The intent to deliver may be inferred from an examination of
the facts and circumstances surrounding the case including
the particular method of packaging drugs. Commonwealth v.
Sherrell, 607 A.2d 767 (Pa.Super. 1992) The evidence object-
ed to by the Defendant was relevant to show the Defendant’s
intent to traffic in illegal narcotics. Further, even if this evi-
dence was inadmissible, the Defendant’s guilt was so over-
whelming that the prejudicial effect, if any, was insignifi-
cant.

As to the Defendant’s sentencing issues, sentencing is a
matter vested in the sound discretion of the sentencing
judge, and a sentence will not be disturbed on appeal absent
a manifest abuse of discretion. Commonwealth v. Griffin, 804
A.2d 1, 7 (Pa.Super. 2002) To constitute an abuse of discre-
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tion, the sentence imposed must either exceed the statutory
limits or be manifestly excessive. In this context, an abuse of
discretion is not shown merely by an error in judgment.
Rather, the Defendant must establish, by reference to the
record, that the sentencing court ignored or misapplied the
law, exercised its judgment for reasons of partiality, preju-
dice, bias or ill will, or arrived at a manifestly unreasonable
decision. Commonwealth v. Mouzon, 828 A.2d 1126, 1128
(Pa.Super. 2003) A review of the law, sentencing guidelines,
and the sentencing transcript clearly shows no abuse of dis-
cretion on the part of this court. Commonwealth. v. Swavely,
554 A.2d 946 (Pa.Super. 1989) appeal denied 571 A.2d 382
(Pa. 1989); See also 18 Pa.C.S.A. §7508.

For all of the above stated reasons, the Judgment of
Sentence in this matter must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: December 19, 2007

1 35 P.S. §780-113(a)(30)
2 35 P.S. §113(a)(16) & (b)
3 35 P.S. §113(a)(32)
4 35 P.S. §113(a)(31)
5 Numerals in parentheses preceded by the letters “T.T.”
refer to pages of the Jury Trial transcript dated April 3-9,
2007.

Commonwealth of Pennsylvania v.
Amy Beth Milner

Investigatory Stop—Search—Suppression

1. Police officer stopped Defendant based solely on a tele-
phone call from an anonymous person stating that Defendant
was attempting to rent a vehicle while intoxicated.

2. When a police officer has a reasonable and articulable
suspicion of a Motor Vehicle Code violation he or she may
stop a vehicle for the purpose of checking specifically enu-
merated documents.

3. An investigatory stop of an automobile is justified only
when it is based on objective facts creating a reasonable sus-
picion the vehicle’s occupants are presently involved in
criminal activity.

4. Police officers need not personally observe the illegal
or suspicious conduct but may rely upon the information of
third parties, including “tips” from citizens.

5. The lack of specific and articulable facts coupled with
the unreliability of the initial tip by an unknown caller, does
not support a reasonable suspicion that Defendant was
engaged in criminal conduct, thus the stop of her vehicle was
invalid.

(William R. Friedman)

Robert J. Heister for the Commonwealth.
David B. Cercone for Defendant.

No. CC 200601852. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., December 31, 2007—On November 2, 2005,

Allegheny County Police Officer Karin Orchowski stopped a
car in the parking garage of the Greater Pittsburgh
International Airport. N.T. at 5-7, 18. The officer based the
stop on a radio dispatch report that an unknown individual
called to say that an intoxicated female was attempting to
rent a vehicle. Id. at 6, 18-19. Officer Orchowski testified that
the only other information she had at the time of the stop was
the car’s description and license number, which was provid-
ed to her by Officer Raybos. Id. at 7 and 21. After conduct-
ing the traffic stop, Officer Orchowski identified the driver
as Amy Beth Milner (Appellee). Id. at 8. She later admitted
at a suppression hearing that she never observed any vehicle
violations or poor driving. Id. at 20-21.

The Commonwealth next called County Police Officer
James Costanzo, Officer Orchowski’s partner. He also admit-
ted that he witnessed no traffic violations or poor driving. He
said that the only reason for the stop was the radio dispatch
report of a call from an unknown source that an intoxicated
woman attempted to rent a car. Id. at 27-33.

Finally, the Commonwealth called William Boyle, the
Avis employee who gave Appellee keys to the rental car. He
testified that he never communicated his personal observa-
tions with either Officers Orchowski or Costanzo. N.T. at 37
and 39. Further, he denied being the anonymous caller. When
asked why he would give Appellee keys to a rental car if he
thought that she was too intoxicated to drive, Boyle respond-
ed that he was not qualified to say if she had been too
impaired to safely operate a vehicle. N.T. at 39.

Section 6308(b) of the Motor Vehicle Code provides that
when an officer has reasonable and articulable suspicion of
a Motor Vehicle Code violation, he or she may stop the vehi-
cle for the purpose of checking specifically enumerated doc-
uments, including registration and driver’s license, or to
secure other information he or she believes is reasonably
necessary to enforce the Motor Vehicle Code. 75 Pa.C.S.
§6308(b); see also Commonwealth v. Lohr, 715 A.2d 459
(Pa.Super. 1998). In Lohr, the Superior Court explained that
an investigatory stop of an automobile is justified only when
it is based upon objective facts creating a reasonable suspi-
cion the vehicle’s occupants are presently involved in crimi-
nal activity. Lohr at 461. To meet this standard, the officer
must point to specific articulable facts which, together with
the rational inferences therefrom, reasonably warrant the
intrusion. Id.

In Lohr, a police dispatcher received a call from a citizen
who reported that he had seen the defendant erratically
driving a particular car into the parking lot of a local store,
that the driver appeared intoxicated, and that the driver
smelled of an alcoholic beverage. While upholding the valid-
ity of the stop in Lohr, the Superior Court explained that to
have reasonable suspicion, police officers need not personal-
ly observe the illegal or suspicious conduct, but may rely
upon the information of third parties, including “tips” from
citizens. Id. The Superior Court in Lohr further explained
that reasonable suspicion, like probable cause, is dependent
upon both the content of information possessed by police and
its degree of reliability. Id. It said that both factors–quantity
and quality–are considered in the “totality of the circum-
stances–the whole picture,” that must be taken into account
when evaluating whether there is reasonable suspicion. Id.
The Superior Court in Lohr added that when the underlying
source of the officer’s information is an anonymous call, the
tip should be treated with particular suspicion.

Unlike the caller in Lohr, who identified himself to police,
remained on the phone with police during the incident, and
was available to testify, in the present case, the
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Commonwealth never identified or produced the anonymous
caller at the suppression hearing. Neither Officer Orchowski
nor her partner Officer Costanzo, could point to any specific
and articulable facts creating a reasonable suspicion to jus-
tify the stop. They only knew that an unknown caller told dis-
patch that an Avis employee gave rental car keys to a woman
who may be drunk. There was no evidence that the caller
ever met Appellee. The only known Avis employee who came
in contact with Appellee was Mr. Boyle, who never spoke
with the police about his observations prior to the stop.
Accordingly, the officers were not provided with any reason
to believe that the unknown caller was reliable or had reli-
able information that Appellee was drunk. The officers did
not seek these missing details by verifying the information
with the caller or Mr. Boyle when they arrived at the garage
or investigate further before stopping Appellee’s vehicle.

Moreover, the officers did not observe Appellee violate
any traffic laws. The officers even testified they solely relied
on the police dispatcher’s information. This information con-
stitutes vague, second-hand conclusions drawn by an anony-
mous caller to then told an Avis employee, who not only pro-
vided Appellee with keys to an Avis rental car, but who also
testified that he was not, in fact, qualified to say if she was
inebriated. N.T. at 39.

Viewing the stop objectively under the totality of the cir-
cumstance, the absence of any detailed information or per-
sonal observations regarding unlawful conduct precludes
any rational inference that Appellee was driving under the
influence. To the contrary, the officers only knew of a single
fact–that Avis Car Rental willingly allowed Appellee to rent
and take possession of its vehicle. The lack of specific and
articulable facts, coupled with the unreliability of the initial
tip by the unknown caller, does not support a reasonable sus-
picion that Appellee was engaged in criminal conduct.
Therefore, the stop of her vehicle was invalid. For these rea-
sons, the trial court’s order granting suppression should be
sustained.

BY THE COURT:
/s/Sasinoski, J.

Commonwealth of Pennsylvania v.
Barbara Lynn Webb

Theft by Deception—Sufficiency of Evidence—Admission of
E-Mail

1. Defendant obtained money intentionally by deception
from two victims.

2. The admission of an e-mail between Defendant and one
victim was not germane where the Court did not rely on the
contents of the e-mail or the testimony related to the e-mail.
The Commonwealth met its burden and established the
Defendant’s guilt beyond a reasonable doubt without the e-
mail.

(I. M. Lundberg)

Michael Streily for the Commonwealth of Pennsylvania.
Francis Robert Murman for Defendant.

No. CC 200514744. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., December 24, 2007—The Defendant was

charged with Theft by Deception1 at CC#200514744 and she

was also charged with Theft by Deception.2 at
CC#200514790. These cases were consolidated for trial, and
on March 15, 2006, the Defendant waived her right to a jury
trial, and proceeded to a bench trial. (T.T. 3-10)3 She was
found guilty as charged. (T.T. 108)

On May 10, 2006, the Defendant was sentenced at
CC200514744 to time served, and an eighteen (18) month
period of probation. At CC200514790, a concurrent eighteen
(18) month period of supervision was imposed. (S.T. 15)4

On June 8, 2006, the Defendant filed a timely Notice of
Appeal. This Court ordered a Pa.R.A.P. 1925(b) statement
due on or before July 19, 2006. Defense counsel made a
request for an extension of time. This Court granted an
extension to October 18, 2006, by Order dated July 18, 2006.
No Concise Statement was timely filed in the Allegheny
County Court of Common Pleas on the due date. On October
26, 2006, this Court issued an opinion finding all issues
waived for appellate review pursuant to Commonwealth v.
Lord, 719 A.2d 306, 309 (Pa. 1998) and Commonwealth v.
Overby, 744 A.2d 797 (Pa.Super. 2000). A Concise Statement
was eventually filed on November 6, 2006.

By Order dated September 14, 2007, the Superior Court
remanded this matter for the filing of an opinion addressing
the issues raised in the Defendant’s Concise Statement. The
requested opinion and supplemental record was to be trans-
mitted to the Superior Court within 45 days of September 14,
2007. This Court, however, was not notified of the remand
until December 21, 2007, at which time the Clerk of Court’s
Office of Allegheny County presented this Court with the
order dated September 14, 2007.

In the Defendant’s Concise Statement, the following
issues are raised: (1) the evidence was insufficient; (2) the
Court erred in allowing testimony regarding an e-mail with-
out the proper evidentiary foundation; (3) the Court erred in
allowing testimony that the e-mail was from the Defendant;
(4) the Court erroneously considered the contents of the e-
mail transmission; (5) the Court erred in allowing testimony
regarding the e-mail because the e-mailed was “decoded”;
(6) the Court erred in allowing testimony from a witness con-
cerning the contents of the e-mail; (7) without the contents of
the e-mail, the Commonwealth failed to establish the
Defendant’s guilt; (8) the Court failed to properly consider
the testimony of Pastor William Spahr; (9) the Court failed to
properly evaluate the Defendant’s motion for judgment of
acquittal; (10) the Court failed to properly considered the
execution of a written contract where the Defendant
acknowledged her indebtedness; (11) the Court erroneously
considered the subsequent actions of the Defendant as illus-
trative of the Defendant’s intent to deprive.

Under 18 Pa.C.S. §3922, Theft by Deception is:

(a) Offense defined.—A person is guilty of theft
if he intentionally obtains or withholds property
of another by deception. A person deceives if he
intentionally:

(1) creates or reinforces a false impression,
including false impressions as to law, value,
intention or other state of mind; but deception
as to a person’s intention to perform a promise
shall not be inferred from the fact alone that he
did not subsequently perform the promise;

(2) prevents another from acquiring informa-
tion which would affect his judgment of a trans-
action; or

(3) fails to correct a false impression which the
deceiver previously created or reinforced, or
which the deceiver knows to be influencing
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another to whom he stands in a fiduciary or con-
fidential relationship.

(b) Exception.—The term “deceive” does not,
however, include falsity as to matters having no
pecuniary significance, or puffing by state-
ments unlikely to deceive ordinary persons in
the group addressed.

As to the Defendant’s sufficiency of the evidence
claim:

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt…. When reviewing a sufficiency
claim the court is required to view the evidence in
the light most favorable to the verdict winner giv-
ing the prosecution the benefit of all reasonable
inferences to be drawn from the evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa.Super. 2003)
quoting Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa.
2000) (citations omitted) A verdict may be based on circum-
stantial evidence, and such evidence may establish criminal
intent. Commonwealth v. Shirey, 494 A.2d 420, 422 (Pa.Super.
1985); Commonwealth v. Russell, 313 Pa.Super. 534, 543, 460
A.2d 316, 321 (Pa.Super. 1983)

It is this Court’s opinion that the evidence produced at
trial was sufficient to support the Defendant’s convictions.
In the case with victim Barbara Mussano (at
CC#200514744), she and the Defendant knew each other
through their church. In late October of 2003, the Defendant
asked Ms. Mussano for an emergency $10,000.00 loan to buy
a home for “a Christian girl in the church that had two chil-
dren and needed a home.” The money was to be repaid with-
in thirty (30) days. Ms. Mussano gave the money to the
Defendant on October 30, 2003, in the form of a personal
check. Because of a bank hold placed on the transaction, the
Defendant asked Ms. Mussano to replace the personal check
with a cashier’s check. This was on a Friday. According to
the testimony, the Defendant needed the money right away
because she wanted to buy the house the following Monday.
Ms. Mussano complied with the request regarding the
cashier’s check. (T.T. 13-21)

The evidence showed that the Defendant did not pur-
chase a house that following Monday, and did not return the
money to Ms. Mussano. To the contrary, when Ms. Mussano
requested the return of her funds on November 4, 2003, the
Defendant said no. The Defendant later agreed to pay the all
the money back by December 30, 2003. That likewise did not
happen. At the time of trial, the money was yet to be
returned, though the Defendant had made some “interest
only” payments to the victim. (T.T. 13-21)

The Defendant’s second victim was Valerie Ritter (at
CC#200514790). In March of 2004, the Defendant helped
Ms. Ritter obtain a Certificate of Deposit (CD) for a
$4,000.00 tax refund Ms. Ritter had received. Two (2) weeks
later, the Defendant had Ms. Ritter withdraw the money.5
The Defendant took the $4,000.00, in cash, and promised to
use the funds as a down payment on a house. The down pay-
ment was to be placed on a home before Ms. Ritter ever saw
the residence. The Defendant told Ms. Ritter that if the
house was not to Ms. Ritter’s liking, the $4,000.00 would be
returned. Ms. Ritter went to look at a residence at 2959
Ruthwood Avenue, but did not like the house and asked for
the return of the $4,000.00. The Defendant first said that the
money would be returned within 30 days, but then said it

would be returned within 90 days. The Defendant used as an
excuse for the delay in the repayment of the money, that the
$4,000.00 had been sent to the wrong address, and that a
check had to be cancelled, and reissued. At the time of trial,
the money was yet to be returned. (T.T. 35-42)

Lisa Fera, a friend of Ms. Ritter, contacted the Defendant
about the $4,000.00. The Defendant told Ms. Fera that she
had used the money as a payment on a house for Ms. Ritter,
and that, that house had been listed for Sheriff ’s Sale.
According to the Defendant, once Ms. Ritter had changed
her mind about purchasing the residence, the money was
lost. A check of the Allegheny County Sheriff ’s records
showed that no $4,000.00 was ever deposited to purchase the
property at 2959 Ruthwood Avenue. When confronted with
this information by Ms. Fera, the Defendant told Ms. Fera
that 2959 Ruthwood Avenue was really not the address of the
house in question. (T.T. 59-61)

The Defendant raises numerous issues regarding an e-
mail between Ms. Ritter and the Defendant. In convicting
the Defendant, this Court did not rely on the contents of the
e-mail or the testimony related to the e-mail. The evidence
was thus not a factor in determining the Defendant’s guilt.
See Commonwealth v. Brown, 476 A.2d 969 (Pa.Super. 1984);
Commonwealth v. Glover, 266 Pa.Super. 531, 405 A.2d 945,
947 (Pa.Super. 1979) Thus, whether or not the e-mail was
properly admitted is not germane. Even without the e-mail,
the Commonwealth met its burden and established the
Defendant’s guilt beyond a reasonable doubt as to Ms. Ritter.

Two other issues raised are that the Court failed to prop-
erly consider the testimony of Pastor William Spahr, and that
it failed to properly considered the execution of a written
contract where the Defendant acknowledged her indebted-
ness. These contentions are meritless. The Court gave said
testimony its due weight. The evidence, however, did not
change this Court’s opinion that the money from Ms.
Mussano was intentionally obtained by deception.

The final two (2) issues are that the Court failed to prop-
erly evaluate the Defendant’s motion for judgment of acquit-
tal, and the Court erroneously considered the subsequent
actions of the Defendant as illustrative of the Defendant’s
intent to deprive. Neither issue has merit. Commonwealth v.
Feathers, 660 A.2d 90 (Pa.Super. 1995); Commonwealth v.
Brown, supra.

For the above reason, the Judgments of Sentence must be
AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: December 24, 2007

1 18 Pa.C.S. §3922
2 18 Pa.C.S. §3922
3 Numerals in parentheses preceded by the letters “T.T.”
refer to pages of the trial transcript dated March 15-16, 2006.
4 Numerals in parentheses preceded by the letters “S.T.”
refer to pages of the sentencing transcript dated May 10,
2006.
5 The Defendant paid the penalty for the early withdrawal.
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John Schroeder v.
Kimberly K. Schroeder

Equitable Distribution—Investment Experience—Interest as
Delay Damages

1. By consent order the parties resolved all of their out-
standing economic claims. In pertinent part the order pro-
vided Wife with the “Amex IRA $65,200.00” and Husband’s
counsel was to prepare the QDRO. The sum awarded Wife
was 55% of the value of the IRA.

2. Husband’s counsel promptly forwarded a “Change of
Ownership/Annuitant Form” to effectuate the transfer, to
which Wife responded by presenting a Motion to Enforce.
Additional motions and cross-motions were filed and after
hearing the Hearing Officer held Husband in contempt for
failure to abide by the terms of the consent order and award-
ed Wife $1,335.00 in interest due to the delay. Both parties
filed exceptions.

3. The Court granted Husband’s exception and dismissed
the Hearing Officer’s contempt finding but upheld the
Hearing Officer’s award of interest to Wife as damages. The
Court dismissed Wife’s cross-exception requesting an award
of investment experience on the IRA from the date of the
consent order to date of transfer.

4. The Court held that because none of the filings request-
ed a finding of contempt, the Hearing Officer’s sua sponte
determination was not before the Court and procedurally
improper. Further, because the Hearing Officer found that
there was “mutual fault” in conjunction with the delay in
processing the QDRO the record would not support a finding
of contempt. (Wife’s counsel admitted that he had altered the
form forwarded by Husband’s counsel without consultation
to more accurately reflect the amount his client had been
awarded.)

5. Recognizing that the parties’ consent order awarded
Wife a fixed dollar sum from the IRA, the Court found that
there was no evidence that the specific award was to include
investment experience to date of distribution. Without statu-
tory or case law authority to support her position, Wife is not
entitled to any share of the increase in value on her share of
the asset. The Court held that an award of proportional
investment experience would have been inconsistent with
the plain language of the parties’ consent order.

6. The Court did affirm the Hearing Officer’s award to
Wife of interest as damages on account of the processing
delay.

(Hilary A. Spatz)

David Young for Plaintiff.
Craig Alexander for Defendant.

No. FD 04-003457 (002). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., October 24, 2007.

Jeffrey D. Martin v.
Terri Benedict

Custody

1. Mother and Father were never married and never
resided together, but dated briefly prior to Mother becoming
pregnant. Paternity was established and supervised visits
were agreed to by the parties. At the first custody concilia-
tion, overnight partial custody was commenced for Father
and then at a subsequent conciliation, Father was granted
partial custody for long alternate weekends and two
evenings per week. Following trial, equal shared custody
was ordered.

2. The psychological expert did not recommend equal
shared custody because of communication difficulties, but
the trial court did not accept the expert’s recommendation
because the Court saw Mother as being the cause of the com-
munication difficulties. She had initially ignored prior
requests of Father for counseling and was the party to insist
on communication only via e-mail. The Court determined
that it would not reward Mother and punish the child and
Father because of this lack of cooperation on the part of
Mother. If there had not at least been this minimal degree of
cooperation, the trial court indicated that it would have
granted primary custody to Father.

3. The court determined that shared custody did not
require the parties to be amicable, but simply required them
to have a modicum of cooperation. The parties had initially
reached two agreements concerning the initial custody
arrangement, were making progress in co-parenting coun-
seling, and were communicating via e-mail.

4. The court-appointed psychologist testified that chil-
dren thrive better when they spend close to equal amounts of
time and have meaningful relationships with each parent.
The trial judge increased the time gradually so as to avoid
adjustment difficulties and recognized that the child was
adjusting well, even per Mother’s testimony.

5. The Court resisted having the parents serve as each
other’s first option for caretaking when the parent in custody
was unavailable as this would require too many exchanges
for the child.

(Christine Gale)

William Bishop for Plaintiff/Father.
Mary Margaret Boyd for Defendant/Mother.

No. FD 05-7658-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., November 5, 2007.

C A P S U L E  S U M M A R I E S
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In re: In the Interest of B.F., a minor
Conspiracy—Agreement or Common Design—Overt Act—
Sufficiency of Direct or Circumstantial Evidence—Burglary
—Multiple Conviction Provision

1. On June 4, 2007, the court found that B.F., a minor, had
committed the delinquent acts of Conspiracy, 18 Pa.C.S.
§903(1), Burglary, 18 Pa.C.S. §3502(a) and Simple Assault, 18
Pa.C.S. §2701(1).

2. On July 30, 2007, the court issued an order placing B.F.
on probation, conditioned upon his continued enrollment in
school, his gainful employment, and the completion of all
hours of community service. He was removed from electron-
ic monitoring and his commitment to Vision Quest Boot &
Hat Camp was suspended.

3. B.F. appealed, alleging that the evidence was insuffi-
cient to demonstrate that B.F. “planned, aided, or participat-
ed in any way in a conspiracy,” and that the Commonwealth
failed to prove that B.F. committed an “overt act in further-
ance of the conspiracy.”

4. Criminal conspiracy requires proof, either by direct or
circumstantial evidence, of agreement or common design to
commit a criminal act. Commonwealth v. Dancy, 650 A.2d
448 (Pa.Super. 1994).

5. Sufficiency of the evidence is determined by “whether,
viewing all evidence admitted at trial, together with all rea-
sonable inferences therefrom, in a light most favorable to the
Commonwealth as verdict winner, the trier of fact could have
found that the defendant’s guilt was established beyond a
reasonable doubt.” Commonwealth v. Collins, 702 A.2d 540,
543 (Pa. 1997).

6. At trial, the victim, Andrew Cummings, testified that on
January 12, 2007, at approximately 10:30 p.m., B.F. knocked
on the door of his apartment in Moon Township.

7. When Mr. Cummings opened the door, he was greeted
by B.F., whom he had known for some time from working
with him at a local KFC, and had felt comfortable enough
with to have given him rides home on several occasions.

8. B.F. asked Mr. Cummings if he wanted to “hang out.”
Immediately after declining, Mr. Cummings was struck with
a gun twice (“pistol-whipped”) by an unknown actor.

9. B.F. left the scene, but two unidentified actors, who had
their faces covered, entered the apartment, assaulted Mr.
Cummings by kicking him in the throat and shoving the gun
into his face, accused him of killing one of the actor’s broth-
er, and robbed him of his wallet containing his I.D. which he
had produced to dispute his identity regarding the killing,
$40 in cash, and a $60 check, as well as a phone, a knife, and
keys.

10. Mr. Cummings received medical treatment at a hospi-
tal, and had a quarter inch scar on his chin and had difficul-
ty swallowing for a month.

11. On cross-examination, Mr. Cummings restated that
B.F. did not have the gun, that to the best of his knowledge
B.F. did not enter his apartment, and that he had no knowl-
edge as to what B.F. did following Mr. Cummings being
struck by the gun.

12. Officer G. Dale Grant of the Moon Township Police
Department, who was part of the investigative unit, testified
that B.F. was identified by Mr. Cummings shortly after the
incident, and when Officer Grant and his partner inter-
viewed B.F. at KFC, he gave several conflicting stories as to
his whereabouts on the evening of January 12, 2007: He had
taken the bus home from work, he had gotten a ride from a
friend and hung out at his house, he had gone to the North
Park Clubhouse, and he had gone to his girlfriend’s house,
who happened to live across the street from Mr. Cummings.
B.F. accused Mr. Cummings of not liking him.

13. The court found Mr. Cummings to be a credible wit-
ness; consequently, his testimony that B.F. knocked on the
door and engaged Mr. Cummings in a short conversation
immediately preceding the assault, constituted sufficient
evidence that B.F. provided entry for the other actors, a
“necessary and key element,” the overt act in furtherance of
the conspiracy.

14. The court found that the coincidental knocking on the
door mere seconds before the appearance of the unknown
actors, as well as B.F.’s inconsistent statements regarding his
whereabouts on the evening of the attack, constituted cir-
cumstantial evidence of an agreement between B.F. and the
other actors.

15. In the opinion, however, the court acknowledged that
perhaps an argument could have been made that B.F. “did
not know the ultimate purpose for such an encounter”; how-
ever, because B.F. argued that mere presence at the scene of
a crime is insufficient to prove agreement or common
design, and because the court found that B.F. had committed
an overt act by knocking on Mr. Cummings’ door, circum-
stantial evidence appeared to be sufficient to establish an
agreement between B.F. and the other two actors.

16. Notwithstanding the above, if the findings of
Conspiracy and Conspiracy to Commit Burglary stand, the
charge of Simple Assault (a misdemeanor) should be dis-
missed under the Burglary Multiple Conviction Provision, 18
Pa.C.S. §3502(d), which provides that a person cannot be
convicted of burglary and the underlying crime within the
burglary, unless said crime is a felony of the first or second
degree.

(Kathryn L. Miehl)

Michael Streily for the Commonwealth.
Jeffrey Michael Murray for B.F.
No. 65 of 2007. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division, Juvenile Section.
Mulligan, J., October 31, 2007.
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John Gagliardi v.
D. Michael Fisher, et al.

Sovereign Immunity—Nine (9) Exceptions to Sovereign
Immunity in 42 Pa. C.S. §8522(b)

1. Sovereign immunity covers all “Commonwealth agen-
cies” and all employees thereof acting within the scope of
employment.

2. No exception to sovereign immunity exists for inten-
tional tort claims; preliminary objections in the nature of
demurrer to those claims will therefore be sustained.

3. 42 Pa. C.S. §8522(b) contains nine (9) specific excep-
tions to sovereign immunity, which are the exclusive excep-
tions to this doctrine.

4. Since plaintiff ’s remaining claims, even if true, do not
fall within these statutory exceptions, preliminary objections
thereto in the nature of demurrer will be sustained.

5. Leave to amend is discretionary, and as here, is denied
where the defects in the Complaint are so substantial that
amendment is not likely to cure them, and where a defen-
dant’s immunity cannot be cured by amendment of the
Complaint.

(Margaret P. Joy)

Plaintiff, Pro se.
Robert T. McDermott for Defendants.

No. GD 05-007841. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., October 12, 2007—On June 20, 2007, this Court

sustained the Defendants’ Preliminary Objections and dis-
missed Plaintiff ’s Complaint with prejudice. While Plaintiff
has appealed this determination to the Superior Court, the
appeal is meritless: after accepting “as true all well-pleaded
facts and all reasonable inferences deducible therefrom,” it
is certain that Plaintiff ’s Complaint allows for no recovery.
McNeil v. Jordan, 894 A.2d 1260, 1273 (Pa. 2006).

On December 27, 2005, Plaintiff filed a 294-paragraph
Complaint in which he brought civil claims against not only
the Pennsylvania Office of Attorney General and the
Pennsylvania Office of the Treasurer, but also against the
following individuals in their personal and official capaci-
ties: D. Michael Fisher, former Attorney General of
Pennsylvania; Kenneth Nye, Supervisory Special Agent for
the Pennsylvania Office of the Attorney General; David K.
Frattare, Special Agent for the Pennsylvania Office of the
Attorney General; Jack O’Brien, Special Agent for the
Pennsylvania Office of the Attorney General; Barbara Hafer,
the Treasurer for the Commonwealth of Pennsylvania and,
finally, Michael Chapel, Treasury Investigator. This
Complaint, originally filed in the Court of Common Pleas of
Allegheny County, alleged that the named Defendants violat-
ed his federal constitutional rights, violated the rights guar-
anteed to him under the Pennsylvania Constitution and com-
mitted numerous state-law torts against his person.

Since Plaintiff ’s Complaint raised a federal question, the
Defendants were able to remove the case to federal court;
and, once in the United States District Court for the Western
District of Pennsylvania, the Defendants filed a Rule
12(b)(6) motion to dismiss the Complaint for failure to state
a claim upon which relief could be granted. On March 16,
2007, Judge Joy Flowers Conti filed a 64-page
“Memorandum and Order” that granted the Defendants’

motion to dismiss with respect to “count 11 of plaintiff ’s
complaint and as to all other counts contained in the com-
plaint insofar as they are based upon alleged violations of the
United States Constitution.” District Court Order, dated
3/16/07, Conti, J. Since the order disposed of every single
federal claim, Judge Conti remanded the remaining state-
law claims to this Court.

Now back in the Court of Common Pleas for Allegheny
County, the Defendants promptly filed Preliminary
Objections to Plaintiff ’s Complaint; according to
Defendants, not one of Plaintiff ’s claims could survive a
demurrer. On June 20, 2007, this Court heard argument on
the Defendants’ Preliminary Objections and, after consider-
ation, ordered the Preliminary Objections sustained and the
Plaintiff ’s Complaint dismissed with prejudice. Plaintiff has
now appealed.

The underlying facts necessary for resolving this appeal
were magnificently penned by United States District Court
Judge Joy Flowers Conti. As was explained above, Judge
Conti was also confronted with Plaintiff ’s Complaint and
was, like this Court, required to “accept[] as true the facts
alleged [within the Complaint] and all reasonable inferences
that can be drawn therefrom.” Vallies v. Sky Bank, 432 F.3d
493, 494 (3rd Cir. 2006); accord McNeil, 894 A.2d at 1273.
Thus, mindful not only of the judicial economy interest (and
the correlative desire to avoid unnecessary duplication of
effort) but also of Judge Conti’s thorough and well-written
statement of the facts, this Court will quote her recitation of
the facts. With thanks to Judge Conti, the facts are as follows:

A. General background

Plaintiff is an author and inventor of the Multi-
stage Liquid Elevator. (Court of Common Pleas
Complaint (“Compl.”), Doc. No. 1-3 ¶ 1). He is also
a philanthropist and a retired warehouseman, and
his office is located in the USI Industrial Park at
191 Wall Road, Jefferson Hills, Pennsylvania,
15025 (the “premises”). Id. At the time of the
events alleged by plaintiff, Fisher was the Attorney
General of Pennsylvania and Hafer was the
Treasurer of Pennsylvania. Id. ¶¶ 2, 7. Nye was a
Supervisory Special Agent with the Bureau of
Criminal Investigations, which is located within the
North Huntington office of the Attorney General’s
Office. Id. ¶ 3. Frattare was a Special Agent within
that same office. Id. ¶ 4. O’Brien was a Special
Agent with the Bureau of Criminal Investigations,
which is located within the Harrisburg office of the
Attorney General’s Office. Id. ¶ 5. Chapel was an
investigator employed by the Pennsylvania Office
of the Treasurer, which is located in Harrisburg,
Pennsylvania. Id. ¶ 8.

(1) AT & T litigation

William Fiore (“Fiore”) had knowledge of Bell
System telecommunications equipment that was
dumped in the Kelly Run Landfill. Id. ¶ 34. The
equipment consisted of extremely valuable materi-
als that were factored into a scheme to generate
false labor hours, thereby increasing the telephone
bills of various customers. Id. The Attorney
General’s Office had threatened plaintiff with pros-
ecution in the 1980’s due to his assistance to Fiore.
Id. Fiore was the target of a prosecution himself. Id.
¶ 34. At the time of Fiore’s death in January 2003,
plaintiff was assisting his efforts to sue the
Attorney General’s Office. Id. In 1979, plaintiff had
attempted to call a fraudulent scheme by AT & T to
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the attention of federal and state authorities. Id. ¶
35. At that time, plaintiff was in contact with both
the Pennsylvania Public Utilities Commission and
the Pennsylvania Attorney General’s Office. Id.
Nye emerged as the contact person for both agen-
cies. Id.

Plaintiff reasonably believed that a settlement may
have been forthcoming in a state lawsuit against AT
& T that had been filed by USIF, Inc. in 1980 at GD
80-21577. Id. ¶ 71-72. AT & T was the parent com-
pany of two wholly owned subsidiaries, which were
known as Bell Telephone Company of Pennsylvania
and Western Electric Company. Id. ¶ 72. In 1978,
AT & T initiated a settlement parley at which plain-
tiff was to meet with senior executives from AT &
T, Bell Telephone Company and Western Electric
Company. Id. ¶ 73. Thereafter, AT & T leaders host-
ed plaintiff and Dr. Gabriel DeMedio, the USIF,
Inc., vice-president, on a trip to AT & T’s New York
headquarters. Id. AT & T promised to settle all out-
standing matters. Id. When Dr. DeMedio was prof-
fered as a defense witness in connection with mat-
ters relating to a letter found in 2002 and as a
source of potentially useful information for the
Attorney General’s Office, he was not contacted by
any of the appropriate authorities. Id. ¶ 75.

(2) Criminal charges relating to alleged forgery

On March 31, 2003, Frattare applied for, and
received, a search warrant issued by District
Justice Thomas S. Brletic of [Magisterial] District
05-2-13, which is located in McKeesport,
Pennsylvania. Id. ¶ 11. The warrant authorized a
search of the premises, as well as the seizure of
computers and documents pertaining to correspon-
dence allegedly signed in 1987 and purportedly
sent to plaintiff by State Senator Albert V. Belan
(the “Belan letter”). Id. ¶ 11, 18. The Belan letter
announced the discovery of 5,000 shares of AT & T
stock being held by the Treasurer’s Office’s Bureau
of Unclaimed Property for plaintiff pursuant to a
1981 civil lawsuit settlement involving the Reed,
Smith, Shaw & McClay law firm. Id. ¶ 17. The Belan
letter was found in 2002 by Nichelle Bonetti
(“Bonetti”), a typist for plaintiff. Id. ¶ 19. The affi-
davit of probable cause accompanying the search
warrant stated that Bethany Wingerson
(“Wingerson”), a former senatorial assistant to
Senator Belan, had indicated that the letter had not
been prepared at Senator Belan’s office. Id. ¶ 28.
According to the affidavit, it was a logical inference
that the letter was a forgery. Id. ¶ 129, Ex. A.,
Affidavit of Probable Cause at 4.

On April 1, 2003, Frattare and O’Brien, who were
accompanied by fellow agents Shawn Murphy
(“Murphy”), Dennis Dansak (“Dansak”), and four
other agents, secured and occupied the premises
with the assistance of a municipal police depart-
ment. Id. ¶ 13. Ingress and egress to and from the
premises was controlled by the agents, who turned
away several people who were seeking to visit plain-
tiff. Id. ¶ 14. At least three agents entered Building
No. 3 on 141 Wall Road. Id. ¶ 15. They were observed
in the office of Julius Jones of Step-Van Services Co.,
Inc., when plaintiff entered the office. Id.

Upon seeing plaintiff, the agents announced that

their objective was to locate the original Belan let-
ter, if any such letter existed, that was purportedly
prepared by Senator Belan’s office. Id. ¶ 16. The
agents requested that plaintiff provide them with
the original letter, inquiring whether it was the
actual document allegedly signed in 1997. Id. ¶ 18.
Bonetti had found the document in 2002 while
clearing off some shelves in Jones’ office. Id. ¶ 19.

While the search was underway, Bonetti pulled into
the USI Industrial Park. Id. ¶ 20. She was intercept-
ed by agents who prevented her from having con-
tact with plaintiff. Id. Robert Welsh, a Jefferson
Hills police officer, took measures to prevent plain-
tiff from having any contact with Bonetti. Id. ¶ 21.
The agents collected all copies of the Belan letter
that they were able to find, as well as numerous
pleadings in which plaintiff had referred to the dis-
covery of the letter. Id. ¶ 22. Two computers were
seized, along with several floppy discs. Id. ¶ 23.
During the search, the agents extensively pho-
tographed and videotaped the premises, including
plaintiff ’s Multi-Stage Liquid Elevator for gas and
oil wells, a patented prototype which was outside of
the office and located in a warehouse. Id. ¶ 24. The
agents insisted that plaintiff open a fireproof filing
cabinet located in the warehouse, which operated
as a locked safekeeping device. Id. ¶ 26. After plain-
tiff complied with this request, the cabinet was
inspected by Frattare and Dansak. Id. No copies of
the Belan letter were observed. Id. The agents
observed silver coins, gold jewelry and a bag of
federal reserve notes. Id. When the agents asked
plaintiff why these materials were in the safe,
plaintiff explained that they were used for barter-
ing and trading. Id. After spending several hours at
the premises, the agents left without making any
arrests. Id. ¶ 27.

After the search of the premises, plaintiff wrote
extensive letters to Frattare, Dansak, O'Brien and
Fisher, attempting to explain his reasonable belief
that the Belan letter referred to actual property to
which he was entitled. Id. ¶ 36. Plaintiff received no
correspondence in response to these letters. Id. A
few weeks after the search, plaintiff filed a motion
for return of property, “which requested that either
the documents and equipment seized be returned
or that duplicates be made of all documents
impounded[,] as well as the documents electroni-
cally recorded within the hard drives of the com-
puters taken.” Id. ¶ 37. “The motion further com-
plained that the photographing and videotaping of
patented devices and processes was official action
outside the scope of the warrant issued.” Id. Prior
to the hearing on the motion for the return of prop-
erty, which was originally scheduled for May 1,
2003, plaintiff subpoenaed Frattare, Murphy and
Dansak. Id. ¶ 38.

Within a day of receiving legal process, Frattare
and Murphy confronted Bonetti outside of her res-
idence, attempting to extract a confession that she
had composed the Belan letter at plaintiff ’s direc-
tion. Id. ¶ 39. When Bonetti declined to make the
confession, the agents “counseled her on the perils
of prosecution for conspiracy[.]” Id. When Bonetti
proposed alternative theories as to the origins of
the letter, the agents expressed an “astonishingly
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dismissive attitude” toward considering theories
that did not implicate plaintiff as a wrongdoer. Id.
On May 14, 2003, while the investigation into the
origins of the letter was underway, plaintiff filed a
suit in federal court against Fisher, Frattare and
O'Brien, seeking an injunction against any threat-
ened state prosecution in connection with the
alleged forgery. Id. ¶ 40; Gagliardi v. Fisher, et al.,
No. 03-685 (W.D.Pa.).

On July 21, 2003, Frattare filed several criminal
charges against plaintiff relating to the Belan letter
which included two second degree felony counts of
forgery under 18 PA. CONS.STAT. §§4101(a)(2) and
4101(a)(3) and one third degree felony count of
attempted theft by unlawful taking under 18 PA.
CONS.STAT. §3921(a).1 Compl. ¶ 41. The next day,
plaintiff was arrested by Frattare and Murphy. Id.
¶ 66. District Justice Boyle imposed a $30,000
straight cash bond at the arraignment. Id. Plaintiff
was subsequently imprisoned in the Allegheny
County Jail for two days, July 22-24, 2003. Id. ¶ 67.

The complaint filed by Frattare referred to 5,000
shares of AT & T stock worth $179,000, but the copy
of the Belan letter included with the search war-
rant application completed by Frattare valued that
purported AT & T stock at $175,900. Id. ¶ 69. In
addition, Frattare’s complaint confused the date of
the alleged offense as March 25, 2002. Id. ¶ 70. The
agents did not interview the attorneys who worked
for a law firm that had filed lawsuits against AT &
T, declining to follow leads in letters of inquiry
which were sent by plaintiff to two of those attor-
neys. Id. ¶ 71. The response of one attorney, which
was dated November 10, 2002, gave plaintiff no hint
that the Belan letter may have been forged. Id.

Plaintiff obtained a change of magisterial venue for
the criminal case from the Pennsylvania Court of
Common Pleas, Allegheny County, which reas-
signed the case to District Justice Armand Martin.
Id. ¶ 77. District Justice Martin served in Clairton,
Pennsylvania. Id. On October 27, 2003, after a pre-
liminary hearing, plaintiff was discharged from the
charges of forgery and attempted theft by unlawful
taking. Id. ¶ 78. District Justice Martin dismissed
the charges because he found no evidence directly
connecting plaintiff to the alleged forgery, even
though there was evidence that the Belan letter had
probably been forged. Id. ¶ 79. At the behest of Nye,
Frattare refiled the same charges against plaintiff.
Id. ¶ 80,

B. Allegations against specific parties

(1) Michael Fisher

Almost immediately after the search of his premis-
es, plaintiff complained to Fisher. Id. ¶ 175. Fisher,
who was the ultimate supervisor of all officers,
employees and agents of the Attorney General’s
Office, never acknowledged plaintiff ’s correspon-
dence. Id. ¶ 176. As the “final authority for exercis-
es of prosecutorial discretion[,]” Fisher either
authorized the prosecution of plaintiff or abdicated
his duty to abort it. Id. ¶ 179.

(2) Kenneth Nye

Shortly after May 16, 1978, in his capacity as the
District Supervisor for the Public Utilities

Commission (“Commission”), Nye received a letter
from Charles M. Byrnes (“Byrnes”), who was serv-
ing as a business agent for the General Teamsters
Local Union 249. Id. ¶ 180. This correspondence
sought to enlist the interest of the Commission is
penalizing United States Industrial Fabricators
(“USI”) of Clairton, Pennsylvania, for hauling and
warehousing materials from White Terminal, Inc.
Id. ¶ 181. Nye sought to prosecute USI after receiv-
ing Byrnes’ letter. Id. ¶ 203. Byrnes was later pro-
moted to the executive leadership of General
Teamsters Local Union 249. Id. ¶ 204.

After establishing this relationship with Nye,
Byrnes became implicated in a series of illegal
activities related to the union. Id. ¶ 205. Because of
his relationship with Nye, however, Byrnes was
protected from prosecution. Id. ¶ 206. Nye discour-
aged Thomas Crawford and Alexander Lindsay,
who were federal prosecutors, from prosecuting
Byrnes. Id. ¶¶ 207-08. As the District Supervisor for
the Commission, Nye was aware that plaintiff ’s lit-
igation against AT & T involved matters that were
settled in 1981 and matters that remained unset-
tled. Id. ¶ 212. Nye was aware that a writ of sum-
mons commencing formal litigation against AT & T
had never been discontinued, thereby causing
plaintiff to be confused. Id. ¶ 213.

Since Nye was Frattare’s immediate supervisor,
plaintiff avers that Nye made the original decision
to request a warrant to search plaintiff ’s premises.
Id. ¶ 182. Nye delegated the assignment of actually
seeking and procuring the search warrant to
Frattare. Id. ¶ 183. It was Nye who made the deci-
sion to apply for a search warrant from District
Justice Brletic. Id. ¶ 184.

During the execution of the search, Nye maintained
telephonic or supervisory contact with the agents
who were at plaintiff ’s premises. Id. ¶ 185. He
reviewed the property that was seized and collect-
ed by Frattare and O’Brien. Id. ¶ 186. Nye author-
ized O’Brien to review the byte stream of plaintiff ’s
computer in a search for evidence of criminal
activity. Id. ¶ 187. O’Brien was instructed by Nye to
provide readable copies of documents generated by
plaintiff ’s computers, regardless whether they
were immediately recognized as being connected
with the investigation into the origins of the Belan
letter. Id. ¶ 188. Based upon his review of the prop-
erty, Nye called plaintiff ’s activities to the attention
of other governmental agencies. Id. ¶ 189.

The search extended to two offices of Building No.
3 and a warehouse located outside. Id. ¶ 191. At the
time of the warrant’s execution, Nye had been
familiar with the general layout of the USI
Industrial Park for roughly twenty-five years. Id. ¶
192. The Treasurer’s Office did not specifically
request that the Attorney General’s Office prose-
cute plaintiff, opting instead to recommend only an
investigation into the origins of the Belan letter. Id.
¶¶ 193-94. The decision to prosecute plaintiff was
made by Nye. Id. ¶ 195. It was Frattare who actual-
ly implemented the prosecution. Id. ¶ 196.
Following the dismissal of the charges after the
preliminary hearing before District Justice Martin,
Nye conferred with Senior Deputy Attorney
General Anthony Krastek (“Krastek”), who ulti-
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mately prosecuted plaintiff. Id. ¶ 197. Nye subse-
quently authorized Frattare to refile the charges
against plaintiff. Id. ¶ 198.

Plaintiff avers that, but for the recommendations
made by Nye, Frattare and Krastek would not have
pursued the charges against plaintiff. Id. ¶¶ 199-
200. Nye recommended that plaintiff be prosecuted
without giving proper consideration to evidence
that was discovered after the first preliminary
hearing before District Justice Martin. Id. ¶ 201.
Plaintiff further avers that Nye’s recommendation
that plaintiff be prosecuted was made in retaliation
for plaintiff ’s attempts in the late 1970s to expose
AT & T’s corporate fraud. Id. ¶ 214.

(3) David Frattare

Frattare was advised that plaintiff tried to contact
Senator Belan and Wingerson, who purportedly
prepared the Belan letter. Id. ¶ 216. Frattare did not
compare the print and style of the type used in the
Belan letter with that used in other correspon-
dence. Id. ¶ 218. He commenced the prosecution
against plaintiff before the results of laboratory
testing were available. Id. ¶ 219. He did not contact
State Representative David K. Levdanski or State
Senator Sean Logan to confirm that plaintiff was
seeking information from them regarding property
being held by the Treasurer’s Office. Id. ¶ 220.
Frattare never inquired as to why Senator Belan
was noncommittal about the source of the letter or
why he referred all related questions to Wingerson.
Id. ¶ 221.

With respect to the alleged underlying 1981 settle-
ment, plaintiff avers that Frattare made no attempt
to uncover the precise circumstances surrounding
the litigation or the resulting expectations which
may have led plaintiff to believe that the Belan let-
ter was genuine. Id. ¶¶ 222-26. With respect to the
search of plaintiff ’s premises and the seizure of his
property, Frattare never clarified why he believed
that he could use digital cameras and a video cam-
corder to photograph exhaustively the interior of
plaintiff ’s office and warehouse. Id. ¶ 227. Frattare
never explained why various patented devices and
unpatented phototypes of potentially useful indus-
trial materials were photographed during the
search. Id. ¶ 228.

Although Frattare received the search warrant on
March 31, 2003, and proceeded to conduct the
search the next day, he took over three months to
commence the prosecution. Id. ¶ 233. Nevertheless,
during this period of time, he never looked into the
possibility that plaintiff was the victim of a hoax
perpetrated by an alternative forger, nor did he
engage in an investigation which might have impli-
cated someone other than plaintiff in the alleged
forgery. Id. ¶¶ 230-50. Frattare made no effort to
inquire as to whether Fisher or Nye was acting to
avenge plaintiff ’s support for Fiore in the early
1980s. Id. ¶ 231. Without obtaining direct evidence
regarding the origins of the Belan letter, Frattare
pursued the prosecution against plaintiff despite
indications that plaintiff was incapable of typing or
using a word processor on his own. Id. ¶¶ 238-39.
Frattare did not locate anyone associated with the
Treasurer’s Office who had indicated to plaintiff

that the Belan letter had been forged. Id. ¶¶ 244-49.
He effectively ratified Chapel’s decision to allow
plaintiff to be misled by a forger who was potential-
ly operating in plaintiff ’s own office. Id. ¶ 250.

Using the Belan letter as a justification, Frattare
searched through various documents and computer
files. Id. ¶ 252. He did not explain a theory regard-
ing the methodology allegedly used by plaintiff to
commit the crime, thereby subjecting plaintiff to
unfair surprise. Id. ¶¶ 258-59. Frattare made no
effort to seek clarification in the wake of a numeri-
cal discrepancy. Id. ¶ 257. Although the letter
included within the search warrant application
made by Frattare for District Justice Brletic noted
that the amount of AT & T stock being held for
plaintiff was valued at $175,900, Frattare’s com-
plaint against plaintiff referred to 5,000 shares of
AT & T stock valued at $179,000. Id. ¶ 257.

(4) Jack O’Brien

O’Brien was responsible for analyzing the comput-
ers taken during the search of plaintiff ’s premises.
Id. ¶ 260. Plaintiff avers that O'Brien could have
mitigated hardships to plaintiff at the time of the
seizure, but that he chose not to accommodate any
of plaintiff ’s federal litigation needs. Id. ¶ 261.
Consequently, plaintiff was unable to access a vast
amount of documentation that was retrievable only
on a computer. Id. ¶ 262. This information was vital
for plaintiff to respond to the demands of litigation
that was pending in both federal and state courts.
Id. O’Brien gave Frattare and Nye access to plain-
tiff ’s business and personal correspondence, along
with that of various family members and friends of
plaintiff who were permitted to use the computers.
Id. ¶ 263.

(5) Barbara Hafer

Hafer’s office was uncooperative with plaintiff
when he sought to determine whether he had a
claim to 5,000 shares of lost stock. Id. ¶ 264.
Employees of the Treasurer’s Office never told
plaintiff that the Belan letter did not appear to be
authentic. Id. ¶ 265. Plaintiff was told by the
Treasurer’s Office that no reference to the 5,000
shares of stock had been located. Id. ¶ 266. As a
result, plaintiff was lulled into a secure, but false,
belief that government officials were diligently
searching for records related to the shares of stock
referenced in the Belan letter. Id. Because nobody
squarely confronted plaintiff about the possibility
that the Belan letter was a forgery, plaintiff was dis-
suaded from investigating whether someone was
trying to perpetrate a hoax at his expense. Id. ¶ 267.

(6) Michael Chapel

On May 9, 2002, Chapel prompted Iris Klinepeter
(“Klinepeter”) of the Treasury Department’s
Office of Unclaimed Property (Administrative
Office) to call plaintiff on the telephone for the pur-
pose of inquiring about the original copy of the
Belan letter. Id. ¶ 268-70. With Klinepeter’s con-
sent, Chapel monitored Klinepeter’s conversation
with plaintiff. Id. ¶ 271. Plaintiff was not advised
that his conversation with Klinepeter was being
monitored. Id. ¶ 272. Chapel did not seek the
approval of the Pennsylvania Attorney General, the
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Dauphin County District Attorney or the Allegheny
County District Attorney before recording or tran-
scribing the conversation.2 Id. ¶ 274.

By May 9, 2002, the Treasurer’s Office had begun
to doubt the authenticity of plaintiff ’s claims
regarding the 5,000 shares of stock referred to in
the Belan letter. Id. ¶ 277. Although it was suspect-
ed that the letter was a forgery, no Treasurer’s
Office officials disclosed this suspicion to plaintiff.
Id. ¶ 278. Klinepeter’s call to plaintiff was not for
the purpose of investigating plaintiff ’s claim. Id. ¶
279. Instead, it was for the purpose of obtaining
information relevant to a criminal investigation. Id.
Chapel (or one of his colleagues) subsequently
referred the matter to the Attorney General’s
Office for a criminal investigation and possible
prosecution. Id. ¶ 280. No serious “investigative
consideration” was given to the possibility that
plaintiff was the victim of another’s forgery rather
than a forger himself. Id. ¶ 281.

Gagliardi v. Fisher, et al., No. 06-0095, slip op. at 3-17
(W.D.Pa. March 16, 2007).

Finally, Plaintiff alleges that the Offices of Pennsylvania’s
Attorney General and Treasurer are “liable for all state tort
law and state constitutional law claims in this matter.”
Plaintiff ’s Complaint, at ¶¶ 282 & 284.

Plaintiff ’s fifteen-count complaint against the various
defendants asserts the following claims: (1) false arrest and
false imprisonment; (2) malicious prosecution; (3) bad faith
prosecution; (4) vindictive prosecution; (5) abuse of process;
(6) selective prosecution; (7) retaliatory prosecution; (8)
“failure to train, supervise and discipline”; (9) negligent
and/or intentional infliction of severe emotional distress;
(10) respondeat superior/vicarious liability; (11) deprivation
of civil rights guaranteed by the Pennsylvania Constitution;
(12) conspiracy; (13) spoliation of evidence and (14) invasion
of privacy.3 This Court dismissed all of the above claims,
along with the Complaint, with prejudice.

A preliminary objection in the nature of a demurrer pro-
claims that the subject pleading fails “to set forth a cause of
action upon which relief can be granted under any theory of
law.” Regal Indus. Corp. v. Crum & Forster, Inc., 890 A.2d
395, 398 (Pa.Super. 2005). Thus, when reviewing an order
that sustains a preliminary objection in the nature of a
demurrer:

an appellate court applies the same standard
employed by the trial court: all material facts set
forth in the complaint as well as all inferences rea-
sonably deducible therefrom are admitted as true
for the purposes of review. The question presented
by the demurrer is whether, on the facts averred,
the law says with certainty that no recovery is pos-
sible. Where any doubt exists as to whether a
demurrer should be sustained, it should be
resolved in favor of overruling the demurrer.

Juban v. Schermer, 751 A.2d 1190, 1192 (Pa.Super. 2000).
The Superior Court reviews “for merit and correctness—

that is to say, for an abuse of discretion or an error of law;”
since the current case was dismissed at the preliminary
objections stage and without any fact-finding, the Superior
Court’s scope of review is plenary. Donahue v. Federal
Express Corp., 753 A.2d 238, 241 (Pa.Super. 2000).

The Commonwealth’s statutory sovereign immunity pro-
visions were enacted “to insulate the Commonwealth and its
agencies from liability except in certain specified circum-
stances so that state governmental assets are not subject to
depletion through multiple lawsuits.” James J. Gory Mech.

Contracting, Inc. v. Philadelphia Hous. Auth., 855 A.2d 669,
677 (Pa. 2004). This doctrine of sovereign immunity is not
only a default rule, but it also cloaks with a broad immunity
“the Commonwealth, and its officials and employees acting
within the scope of their duties.” 1 Pa.C.S. §2310. As applied
to the Commonwealth, this sovereign immunity is absolute;
yet, in very limited areas, our Legislature chosen to explicit-
ly waive sovereign immunity against “Commonwealth par-
ties.”4 Tork-Hiis v. Commonwealth, 735, A.2d 1256, 1258 (Pa.
1999); Bonsavage v. Borough of Warrior Run, 676 A.2d 1330,
1331 (Pa.Commw. 1996); 1 Pa.C.S. §2310; 42 Pa.C.S. §8522.
With respect to “Commonwealth parties,” therefore, these
are entities that have been granted a broad blanket of immu-
nity, where the “waivers” to their immunity are, by defini-
tion, extremely limited and liability can attach to them only
in cases where the Legislature has seen fit to explicitly cut
an exception out of their immunity blanket. 1 Pa.C.S. §2310.
Stated another way, a “Commonwealth party” is immune
from liability unless our Legislature explicitly declares oth-
erwise. Further, because it was our Legislature’s “clear
intent to insulate the government from liability, the excep-
tions to sovereign immunity are to be strictly construed.”
Mullin v. Commonwealth, Dep’t of Transp., 870 A.2d 773, 779
(Pa. 2005).

In the case at bar, the Plaintiff is suing two Pennsylvania
entities: the Pennsylvania Office of the Attorney General and
the Pennsylvania Treasury Department. Both of these enti-
ties are “Commonwealth parties” within the meaning of
Section 8501 of the Judicial Code, 42 Pa.C.S. §8501. 71 P.S.
§§732-102 & -201(a); see also, Yakowicz v. McDermott, 548
A.2d 1330, 1333 (Pa.Commw. 1988)(stating that Treasury
Department is a Commonwealth agency); Phiel v. City of
Philadelphia, A.2d , 2007 WL 2141554 (Pa.Commw.
2007)(stating that Office of the Attorney General is a
Commonwealth agency). Thus, since these two entities are
“Commonwealth parties,” they have been given a broad sov-
ereign immunity that is only subject to limited, explicit waiv-
er. 42 Pa.C.S. §8522.

Plaintiff has also sued various employees and elected
officials of the abovementioned entities. As stated above, 42
Pa.C.S. §8501 defines a “Commonwealth party” as a
“Commonwealth agency and any employee thereof, but only
with respect to an act within the scope of his office or
employment.” 42 Pa.C.S. §8501. The statute further defines
“employee” as:

Any person who is acting or who has acted on
behalf of a government unit whether on a perma-
nent or temporary basis, whether compensated or
not and whether within or without the territorial
boundaries of the government unit, including…any
elected or appointed officer, member of a govern-
ing body or other person designated to act for the
government unit.

Id.
As Plaintiff ’s Complaint makes clear, all of the individual,

named Defendants were, at the time of the events in ques-
tion, “employees” of one of the two governmental units sued
in his action. Plaintiff ’s Complaint, at ¶¶ 2-9.

Moreover, it is clear that these individuals were acting
“within the scope of [their] office or employment” when
they, allegedly, wronged the Plaintiff. Conduct by an employ-
ee is within the employee’s “scope of employment” if:

(a) it is of the kind he is employed to perform; (b) it
occurs substantially within the authorized time and
space limits; (c) it is actuated, at least in part, by a
purpose to serve the master, and (d) if force is inten-
tionally used by the servant against another, the use
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of the force is not unexpectable by the master.

Restatement (Second) of Agency §228(1); accord Butler v.
Flo-Ron Vending Co., 557 A.2d 730, 736 (Pa.Super. 1989); see
also, Restatement (Third) of Agency §7.07 (stating: “An
employee acts within the scope of employment when per-
forming work assigned by the employer or engaging in a
course of conduct subject to the employer’s control.”).

In this case, Plaintiff has never alleged that the
Defendants were acting outside of their applicable “scope of
employment” when they conducted their investigation,
search, arrest and attempted prosecution of Plaintiff. Thus,
like the Pennsylvania Office of the Attorney General and the
Pennsylvania Treasury Department, each individual, named
Defendant is, with respect to every raised claim, also a
“Commonwealth party” pursuant to 42 Pa.C.S. §8501. Every
Defendant is, therefore, “immune from suit except as the
General Assembly shall specifically waive the immunity.” 1
Pa.C.S. §2310.

The statute constructing the general waiver of the sover-
eign immunity shield is 42 Pa.C.S. §8522. But see, Zuppo v.
Commonwealth, Dep’t of Transp., 739 A.2d 1148
(Pa.Commw. 1999)(holding that the exceptions listed in 42
Pa.C.S. §8522(b) are not exclusive). According to §8522(a),
the General Assembly removed

sovereign immunity as a bar to an action against
Commonwealth parties, for damages arising out of
a negligent act where the damages would be recov-
erable under the common law or a statute creating
a cause of action if the injury were caused by a per-
son not having available the defense of sovereign
immunity.

42 Pa.C.S. §8522(a).

The above subsection, however, only applies to certain,
explicitly enumerated circumstances. And, in 42 Pa.C.S.
§8522(b), we are able to see the nine “acts by a
Commonwealth party” where the defense of sovereign
immunity has been waived. Thus, as our Commonwealth
Court has summarized, “the proper test to determine if a
Commonwealth employee is protected from liability pur-
suant to 1 Pa.C.S. §2310 and 42 Pa.C.S. §8522 is to consider
whether the Commonwealth employee was acting within the
scope of his or her employment; whether the alleged act
which causes injury was negligent and damages would be
recoverable but for the availability of the immunity defense;
and whether the act fits within one of the nine exceptions to
sovereign immunity.” La Frankie v. Miklich, 618 A.2d 1145,
1149 (Pa.Commw. 1992); Martinowski v. Commonwealth,
Dep’t of Transp., 916 A.2d 717, 722 (Pa.Commw. 2006).

At the outset, Plaintiff has raised numerous intentional
tort claims. The Pennsylvania Legislature has, however, only
waived immunity for “damages arising out of a negligent
act.” 42 Pa.C.S. §8522(a). Therefore, our Commonwealth
Court has held: “when an employee of a Commonwealth
agency was acting within the scope of his or her duties, the
Commonwealth employee is protected by sovereign immuni-
ty from the imposition of liability for intentional tort claims.”
La Frankie, 618 A.2d at 1149. As this court has already
noted, Plaintiff has never disputed that the Defendants were
acting within their “scope of employment” when they did the
allegedly wrongful acts against Plaintiff ’s person. Thus, the
following claims made by Plaintiff are frivolous and must be
automatically dismissed since they are intentional tort
claims, asserted against a Commonwealth party, for acts the
party did “within the scope of his or her duties”: Count 1
“False Arrest & False Imprisonment”5; Count 2 “Malicious
Prosecution”6; Count 3 “Bad Faith Prosecution”7; Count 4

“Vindictive Prosecution”8; Count 5 “Abuse of Process
Prosecutions”9; Count 6 “Selective Prosecution”10; Count 7
“Retaliatory Prosecution”11; the claim contained in Count 9
for “Intentional Infliction of Severe Emotional Distress”12;
Count 13 “Conspiracy”13 and Count 15 “Invasion of
Privacy”14

With this initial threshing complete, the Court is left with
the following claims: negligent infliction of emotional dis-
tress; failure to train, supervise and discipline; respondeat
superior; deprivation of civil rights secured by the
Pennsylvania Constitution and spoliation of evidence. All are
chaff.

It bears repeating that, in order to determine whether a
Commonwealth employee is “protected from liability pur-
suant to 1 Pa.C.S. §2310 and 42 Pa.C.S. §8522,” this Court
must “consider whether the Commonwealth employee was
acting within the scope of his or her employment; whether
the alleged act which causes injury was negligent and dam-
ages would be recoverable but for the availability of the
immunity defense; and whether the act fits within one of the
nine exceptions to sovereign immunity.” La Frankie, 618
A.2d at 1149. Our Commonwealth Court has encapsulated
the nine 42 Pa.C.S. §8522(b) exceptions to sovereign immu-
nity as follows:

Under Section 8522(b) of the Judicial Code, 42
Pa.C.S. §8522(b), the acts by a Commonwealth
party which may result in the imposition of liabili-
ty include: 1) the operation of a motor vehicle in the
possession or control of a Commonwealth party; 2)
acts of health care employees of Commonwealth
agency medical facilities or institutions or by a
Commonwealth party who is a doctor, dentist,
nurse or related health care personnel; 3) the care,
custody or control of personal property in the pos-
session or control of Commonwealth parties; 4) a
dangerous condition of Commonwealth real estate,
highways, and sidewalks; 5) a dangerous condition
of Commonwealth highways caused by potholes or
sinkholes subject to some limitations; 6) the care,
custody or control of animals in the possession or
control of a Commonwealth party; 7) the sale of
liquor at Pennsylvania liquor stores by employees
of the Pennsylvania Liquor Control Board to a
minor, a person visibly intoxicated, to an insane
person, or to any person know as an habitual
drunkard, or of known intemperate habit; 8) acts of
a member of the Pennsylvania military forces; and
9) the administration, manufacture and use of a
toxoid or vaccine not manufactured in the
Commonwealth under certain conditions.

Smith v. Cortes, 879 A.2d 382, 387n.4 (Pa.Commw. 2005).
Plaintiff ’s first remaining claim fits into none of the

exceptions. According to Plaintiff, the “acts and omissions of
[Defendants Fisher, Nye, Frattare, O’Brien and Hafer] in
causing your Plaintiff to be arrested, imprisoned and then
prosecuted have inflicted severe emotional distress upon
your Plaintiff.” Plaintiff ’s Complaint, at ¶ 129. Since this
claim could not conceivably fall within any of the enumerat-
ed exceptions to sovereign immunity, Plaintiff ’s negligent
infliction of emotional distress claim fails as a matter of law.

Next, Plaintiff claims that various officials and supervi-
sors failed “to train supervise and discipline” their subordi-
nates, thus causing Plaintiff harm. This claim has been
asserted against the following Defendants for the following
acts: 1) against Defendant Nye for improperly training,
supervising and disciplining Defendant Frattare during
Frattare’s “glaringly obvious incompleteness in the police
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investigation”; 2) against Defendant Nye for improperly
supervising Defendant O’Brien and allowing O’Brien to neg-
lect to “mitigate any collateral damage to [Plaintiff ’s] com-
puters incident to their seizure…allowing the computer tow-
ers to be removed from their site…to other destinations”; 3)
against Defendant Fisher for failing to exercise his authori-
ty over Defendants Nye, O’Brien and Frattare when the lat-
ter Defendants seized Plaintiff ’s computers; 4) against
Defendant Fisher for failing to discipline Defendant Nye
“after the frivolity of the instant prosecution had become
undeniably obvious” and 5) against Defendant Hafer for fail-
ing to adequately train, supervise and discipline Defendant
Chapel when Chapel “secretly monitored telephone calls
made between your Plaintiff and at least one employee of the
Treasury Department.” Plaintiff ’s Complaint, at ¶¶ 112, 117,
118, 121 & 125.

Not one of these claims falls under the 42 Pa.C.S. §8522(b)
exceptions to sovereign immunity; therefore, the Defendants
are immune from suit with respect to all of the claims.

Plaintiff next claims that certain “supervisory
Defendants” are liable under “respondeat superior/vicari-
ous liability” because they failed to “intercede to quail this
court.” Plaintiff ’s Complaint, at ¶ 135. This claim is incom-
prehensible: if Plaintiff is attempting to rehash the claim dis-
cussed immediately above, the claim fails as it does not fit
within any of the 42 Pa.C.S. §8522(b) exceptions; if he is
attempting to assert liability against the Office of the
Attorney General or the Treasury Department, this Court
notes that sovereign immunity “precludes imposition of lia-
bility upon a governmental unit based upon the theory of
vicarious liability.” Dean v. Commonwealth, Dep’t of
Transp., 751 A.2d 1130, 1133 (Pa. 2000). Thus, either way, the
claim fails as a matter of law.

Moving on, Plaintiff also declares that he is entitled to
civil damages for the “deprivation of [his] civil rights
secured by the Pennsylvania Constitution.” Initially, this
Court observes that the claim merely recites the titles to var-
ious rights guaranteed by the Pennsylvania Constitution
(e.g., “A. Rights of Mankind (Section 1); B. Political Powers
(Section 2)…”). Nevertheless, as all of the “claims” can be
assumed to relate to the investigation, search, arrest and
attempted prosecution of Plaintiff in the events already stat-
ed, it can be said that they do not fall within any of the excep-
tions listed in 42 Pa.C.S. §8522(b).

Finally, Plaintiff asserts a civil claim for “spoliation of
evidence.” Regardless of whether such a civil claim exists, it
has not been asserted here. See, Elias v. Lancaster Gen.
Hosp., 710 A.2d 65, 67 (Pa.Super. 1998)(stating in dicta: “we
are of the opinion that traditional remedies more than ade-
quately protect the ‘non-spoiling’ party when the ‘spoiling’
party is a party to the underlying action.”). As Plaintiff
alleges:

Because Defendants [Frattare and O’Brien] col-
lected a vast array of documents representing your
Plaintiff ’s then current federal litigation, and
because their supervisor [Nye] did not release
them for return after approving the Receipt/
Inventory and because [Fisher] remained deaf to
the pleas of your Plaintiff to have these documents,
which were irrelevant to any charges, promptly
returned, your Plaintiff has suffered from spolia-
tion of evidence fairly attributable to the
Defendants acts.

Plaintiff ’s Complaint, at ¶ 172.
Not only does this claim fail to say how Plaintiff was

“harmed” by the alleged spoliation but Plaintiff even admits
that the documents in question were “irrelevant to any

charges.” Id. The allegations therefore do not state a proper
cause of action under any theory of civil law.

Thus far, this Court has explained how all of Plaintiff ’s
claims fail as a matter of law; in doing so, this Court has
answered most of the issues raised in Plaintiff ’s Rule
1925(b) statement of matters complained of on appeal.
Plaintiff has, however, questioned this Court’s decision to
dismiss his complaint with prejudice and, thus, not allow
him leave to amend. While the amendment of pleadings is a
matter placed within the trial court’s discretion, as a gener-
al rule leave to amend should be liberally granted. Kilian v.
Allegheny County Distribs., Inc., 185 A.2d 517, 519 (Pa.
1962). Yet, as our Superior Court has stated, leave to amend
may be denied “[w]here the initial pleading reveals that the
complaint’s defects are so substantial that amendment is not
likely to cure them, and that the prima facie elements of the
claim or claims asserted will not be established.” Feingold v.
Hill, 521 A.2d 33, 39 (Pa.Super. 1987). Moreover, where an
amendment would not “circumvent a defendant’s immunity”
a plaintiff is not entitled to amend his pleading. Holt v.
Northwest Pennsylvania Training P’ship Consortium, Inc.,
694 A.2d 1134, 1138n.9 (Pa.Commw. 1997).

Alone, Plaintiff ’s Complaint comprises 294 paragraphs
and 46 pages; when the attached exhibits are taken into
account, the Complaint reaches 571 pages. As has already
been discussed, this Complaint alleges numerous claims
against an assortment of parties regarding the investigation,
search, arrest and attempted prosecution of Plaintiff for for-
gery and theft. Yet, as the Defendants correctly note,
Plaintiff has not once, in the entire 294 paragraphs of his
Complaint, even denied that it was he who actually forged
the suspect letter! Further, Plaintiff has completely failed to
tell this Court what additional facts he would be able to
allege so as to overcome the Defendants’ sovereign immuni-
ty shield. As such, this Court is “compelled to reach but one
conclusion: this pleading was [Plaintiff ’s] best effort, and
granting him an opportunity to amend would have been
fruitless.” Feingold, 521 A.2d at 39.

The rest of the issues raised within Plaintiff ’s Rule
1925(b) statement are discussed in the following footnote.15

This Court has thus analyzed all of Plaintiff ’s claims and has
found them all legally deficient: as a matter of law, Plaintiff
cannot prevail in this action. Hence, this Court believes that
Defendants’ demurrers were properly sustained and recom-
mends that the Superior Court affirm the order.

Date Filed: October 12, 2007

1 In the complaint, plaintiff alleges that Frattare improperly
graded these charges. Compl. ¶ 44-54. In this case, plaintiff,
however, bases his argument upon the alleged lack of proba-
ble cause to support the underlying charges and did not raise
any issue with respect to the grading of the offenses. (Doc.
No. 8 at 9-10).
2 Plaintiff apparently makes this assertion for the purpose of
alleging that Chapel’s actions were not in compliance with 18
PA. CONS.STAT. §5704(2)(ii).
3 Plaintiff ’s Complaint numbers fifteen counts; the federal
district court has, however, already dismissed Count 11
(deprivation of civil rights pursuant to 42 U.S.C. §1983).
District Court Order, dated 3/16/07, Conti, J.
4 A “Commonwealth party” is defined as a “Commonwealth
agency and any employee thereof, but only with respect to an
act within the scope of his office or employment.” 42 Pa.C.S.
§8501. Pursuant to 42 Pa.C.S. §102, a “Commonwealth
agency” is “[a]ny executive agency or independent agency”;
this means that a “Commonwealth agency” is comprised of
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“[t]he Governor and the departments, boards, commissions,
authorities and other officers and agencies of the
Commonwealth government…[and the] [b]oards, commis-
sions, authorities and other agencies and officers of the
Commonwealth government which are not subject to the pol-
icy supervision and control of the Governor…[but in no case
does the term ‘Commonwealth agency’ include] any court or
other officer or agency of the unified judicial system or the
General Assembly [or their] officers and agencies.” 42
Pa.C.S. §102.
5 Both torts of false arrest and false imprisonment are inten-
tional torts. Carter v. May Dep’t Store, 853 A.2d 1037
(Pa.Super. 2004).
6 Sovereign immunity protects Commonwealth party from
malicious prosecution claim since malicious prosecution is
an intentional tort. Martz v. Southeastern Pennsylvania
Transp. Auth., 598 A.2d 580 (Pa.Commw. 1991).
7 See, United States v. Brvenik, 487 F.Supp.2d 625, 628
(D.Md. 2007)(declares that the tort of “bad faith prosecu-
tion” requires the prosecution to be “groundless and main-
tained for an evil purpose.”). Therefore, bad faith prosecu-
tion is an intentional tort.
8 No Pennsylvania Court has recognized a civil claim for
“vindictive prosecution.” Yet, as one Circuit Court of
Appeals has declared, a vindictive prosecution claim
requires a “petitioner to show that the prosecution was
brought in order to punish the defendant for the exercise
of a legal right.” United States v. Campbell, 410 F.3d 456,
461 (8th Cir. 2005). Thus, if this criminal law doctrine
were to be teleported to civil court, it would be an inten-
tional tort.
9 Sovereign immunity protects Commonwealth party from
abuse of process claim, as the cause of action is an intention-
al tort claim. La Frankie, 618 A.2d at 1149.
10 No Pennsylvania Court has recognized a civil damages
claim of “selective prosecution.” In the criminal law context,
a claim of selective prosecution requires that the party
demonstrate that: “(1) others, similarly situated, were gen-
erally not prosecuted for similar conduct, and (2) it was
intentionally and purposefully singled out for an invidious
reason.” Koken v. One Beacon Ins. Co., 911 A.2d 1021, 1031
(Pa.Commw. 2006). Since the claim requires intentional con-
duct, if the claim ever allowed for civil damages it would be
classified as an intentional tort.
11 No Pennsylvania Court has recognized a civil cause of
action for “retaliatory prosecution.” Yet, as the United States
Supreme Court has declared, one of the elements required of
a retaliatory prosecution claim is that “the prosecution
would not have occurred but for the officials’ retaliatory ani-
mus.” Hartman v. Moore, 547 U.S. 250, 261n.7 (2006)(quot-
ing Moore v. Hartman, 388 F.3d 871, 881 (D.C.Cir. 2004). A
retaliatory prosecution claim is therefore classified as an
“intentional tort.”
12 Sovereign immunity bars claims of intentional infliction of
severe emotional distress: the claim constitutes an intention-
al tort. Ray v. Pennsylvania State Police, 654 A.2d 140
(Pa.Commw. 1995).
13 Civil conspiracy is “an intentional tort for which immuni-
ty is not waived.” Weaver v. Franklin County, 918 A.2d 194,
202 (Pa.Commw. 2007); Burnside v. Abbott Labs., 505 A.2d
973 (Pa.Super. 1985)(stating: “[p]roof of malice is an essen-
tial part of a cause of action for conspiracy.”).
14 As our Supreme Court has declared:

To state a cause of action for the tort of invasion of
privacy in Pennsylvania, a plaintiff must aver that
there was an intentional intrusion on the seclusion
of their private concerns which was substantial
and highly offensive to a reasonable person, and
aver sufficient facts to establish that the informa-
tion disclosed would have caused mental suffer-
ing, shame or humiliation to a person of ordinary
sensibilities.

Pro Golf Mfg., Inc. v. Tribune Review Newspaper Co., 809
A.2d 243, 247 (Pa. 2002).

Hence, Plaintiff ’s claim for “intrusion upon seclusion” inva-
sion of privacy must be said to be an intentional tort claim
and thus barred by sovereign immunity.
15 Plaintiff ’s 1925(b) statement also raises the following
issues:

“By removing a state court case into federal court, does a
state court defendant waive his own claim to state sovereign
immunity?” Answer: No, the defense of sovereign immunity
is absolute and cannot be waived. Doughty v. City of
Philadelphia, 596 A.2d 1187, 1188n.1 (Pa.Commw. 1991);
Tulewicz v. Southeastern Pennsylvania Transit Auth., 606
A.2d 427, 429 (Pa. 1992).

“Is the 42 U.S.C. 1983 claim dismissed by the federal dis-
trict court–and not reviewable in federal appeals court
because remanded cases cannot be directly appealed–thus
reviewable in the state trial and appellate courts?”
Answer: No, issue preclusion prevents this Court from
revisiting the already-decided §1983 claim. Further, 28
U.S.C. §1291 declares that the Courts of Appeals “have
jurisdiction of appeals from all final decisions of the dis-
trict courts of the United States.” 28 U.S.C. §1291. The
effect of this statute is to disallow “appeal from any deci-
sion which is tentative, informal or incomplete.” Cohen v.
Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). In
Plaintiff ’s case, however, the district court completely dis-
missed the federal claim and remanded the remaining
state law claims to this Court. That was a final order and,
pursuant to 28 U.S.C. §1291, Plaintiff could have appealed
the dismissal of his federal claim to the Court of Appeals.
See also, Soliday v. Miami County, Ohio, 55 F.3d 1158 (6th
Cir. 1995).

It is possible that Plaintiff ’s confusion has been generated by
28 U.S.C. §1447(d). According to this subsection, “[a]n order
remanding a case to the State court from which it was
removed is not reviewable on appeal or otherwise.” 28 U.S.C.
§1447(d). We agree that the statute is not phrased as clearly
as it might be; yet, this rule only speaks to the appealability
of the order that does the remanding. In other words, the
statute means that, except in certain situations, the propriety
of the remand cannot be questioned.

“Should discovery [have] been allowed to proceed prior to
the dismissal without leave to amend?” Answer: No, Plaintiff
cannot, as a matter of law, prevail under any of his claims.
Therefore, there is no need for discovery.

“Should the Plaintiff as Appellant be given leave to file a
supplemental statement of matters complained of if neces-
sary later since the present statement is being drafted with-
out benefit of a trial court opinion?” Answer: Sorry, but no. A
Rule 1925(b) statement is intended to help me, the trial
judge, “in identifying and focusing upon those issues which
the parties plan to raise on appeal.” Commonwealth v. Lord,
719 A.2d 306, 308 (Pa. 1998); Commonwealth v. Woods, 909
A.2d 372 (Pa.Super. 2006).
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Stephen Todorovich v.
Municipality of Monroeville

Zoning—Conditional Use—Traffic

1. Contingent purchaser of property applied for condi-
tional use of existing drive-in bank as a car wash.
Monroeville Planning Commission approved the application.

2. Municipality denied the application citing two require-
ments:

i. “The proposed use shall organize vehicular
access and parking to minimize conflicting traffic
movement on adjacent streets.” and

ii. “The proposed use shall produce a total environ-
mental effect which is consistent with, and not
harmful to, the environment of the Neighborhood.”

3. The Court reversed the Municipality’s decision, finding
that applicant satisfied the objective criteria regarding con-
ditional uses. The applicant has the burden of proving that
the use is a type permitted and complies with the ordinance.
The burden then shifts to those protesting the use to prove it
will have an adverse effect on the general public.

4. Applicant produced evidence that traffic would be less
than that of the prior use. Objectors did not prove with a high
degree of probability that the proposed use would adversely
affect the public welfare in a way not expected from that
type of use.

5. The Court cited Appeal of O’Hara, C. S. C., Archbishop
of Philadelphia, 131 A.2d 587, 596 (Pa. 1957), wherein the
Pennsylvania Supreme Court provided guidance to evaluate
traffic concerns.

(Lynn E. MacBeth)
Stephen M. Farino for Appellant.
Bruce E. Dice for Municipality of Monroeville.

No. SA 07-000285. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., September 19, 2007—This appeal arises from

the decision of the Municipality of Monroeville Council
(“Monroeville Council”) dealing with Property located at
4347 Northern Pike in the Municipality of Monroeville. The
Property is zoned C-2 Business Commercial and was former-
ly used as a bank with a drive-through. Stephen Todorovich
(“Appellant”), the contingent purchaser of the Property, pro-
posed to renovate the current building and construct a 1500
square foot two-bay automatic car wash. He filed conditional
use and site plan review applications with the Municipality
on September 22, 2006. The Municipality of Monroeville
Planning Commission (“Planning Commission”) recom-
mended approval of the applications. On February 15, 2007,
the Monroeville Council denied the applications. It is from
that decision that the Appellant appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Appellant contends that the Monroeville Council
erred in denying the application for conditional use and site
plan approval. The Monroeville Council cited Section 401.6
of the Monroeville Zoning Ordinance, 1443, as amended,
which states, “The proposed use shall organize vehicular

access and parking to minimize conflicting traffic movement
on adjacent streets.” They also referenced Section 401.5,
which states, “The proposed use shall produce a total envi-
ronmental effect which is consistent with, and not harmful
to, the environment of the Neighborhood.” The Appellant
alleges that he satisfied the objective criteria contained in
Chapter 401 of the Ordinance regarding conditional uses in
the C-2 district. This Court agrees.

In this case, the Appellant has the burden of proving that
the proposed use is a type permitted by conditional use and
that the proposed use complies with the requirements in the
Ordinance. Appeal of Baird, 537 A.2d 976, 977 (Pa.Cmwlth.
1988). Then the burden shifts to those protesting the use to
prove that it will have an adverse effect on the general pub-
lic. Shamah v. Hellam Township Zoning Hearing Board, 648
A.2d 1299, 1303-1304 (Pa.Cmwlth. 1994). When dealing with
the granting or denial of a conditional use, the protestors
must show with “a high degree of probability” that the pro-
posed use will “pose a substantial threat.” Bray v. Zoning
Board of Adjustment, 410 A.2d 909, 914 (Pa.Cmwlth. 1980).
Vehicle services are conditional permitted uses in the C-2
Business Commercial district and, therefore, are consistent
with the neighborhood. The Appellant satisfied the criteria
contained in Section 401 of the Ordinance. The Appellant
further supplied evidence regarding any traffic changes that
may result from the proposed plan. Traffic engineers from
Trans Associates testified that traffic generated from the
proposed use would be less than that of the prior use as a
bank. Because Appellant satisfied the objective criteria of
the Ordinance for a conditional use, it is presumed that the
proposed use is consistent with the general welfare and the
burden shifts to the objectors to rebut that presumption.
They must prove with a high degree of probability that the
proposed use will adversely affect the public welfare in a
way not expected from that type of use. Bray at 914.
Concerned citizens Keith Scheuerman and Jim Atticks testi-
fied regarding safety concerns to the proposed plan but did
not prove with a high degree of probability that the car wash
will adversely affect the public welfare in a way not expect-
ed from that type of use.

Our Supreme Court has provided guidance to evaluate
traffic concerns in the context of a special exception:

Any traffic increase with its attendant noise, dirt,
danger and hazards is unpleasant, yet, such
increase is one of the ‘inevitable accompaniments
of suburban progress and of our constantly expand-
ing population’ which, standing alone, does not
constitute a sufficient reason to refuse a property
owner the legitimate use of his land. It is not just
any anticipated increase in traffic which will justi-
fy the refusal of a ‘special exception’ in a zoning
case. The anticipated increase in traffic must be of
such character that it bears substantial relation to
the health and safety of the community. A prevision
of the effect of such an increase in traffic must indi-
cate that not only is there a likelihood but a high
degree of probability that it will affect the safety
and health of the community, and such prevision
must be based on evidence sufficient for the pur-
pose. Until such strong degree of probability is evi-
denced by legally sufficient testimony no court
should act in such a way as to deprive a landowner
of the otherwise legitimate use of his land.

Appeal of O’Hara, C.S.C., Archbishop of Philadelphia, 131 A.2d
587, 596 (Pa. 1957) (citations omitted) (italics in the original).

As objectors, they must establish with “a high degree of
probability that the proposed use will substantially affect the
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health, safety and welfare of the community” greater than
would be expected under normal circumstances. Sunnyside
Up Corporation v. City of Lancaster Zoning Hearing Board,
739 A.2d 644, 650 (Pa.Cmwlth. 1999), citing Tuckfelt v.
Zoning Board of Adjustment of Pittsburgh, 471 A.2d 1311,
1314 (Pa.Cmwlth. 1984).

Based upon the foregoing, the decision of the
Municipality of Monroeville Council is reversed and the con-
ditional use and site plan approval for a two-bay automatic
car wash is granted.

ORDER OF COURT
AND NOW, this 20th day of September, 2007, the decision

of the Municipality of Monroeville Council is reversed and
the conditional use and site plan approval for a two-bay auto-
matic car wash is granted.

BY THE COURT:
/s/James, J.

Brian Fisher v.
Zoning Board of Adjustment of the

City of Pittsburgh and City of Pittsburgh
Zoning—Occupancy—Use Variance and Parking Variance

1. New owner of property applied for two-family occupan-
cy and use and parking variances. Property had been illegal-
ly converted to a two-family dwelling prior to purchase. The
Board denied the request.

2. Board stated the owner failed to show that the proper-
ty would be “valueless” unless the variance was granted.
Owner claimed he was entitled to the variance under the the-
ory of equitable estoppel because he relied to his detriment
on the information provided by the City prior to his purchase
of property, wherein a certificate of zoning classification
indicated property was located in an RM-M district.
Property was located in a R1D-H district, which does not
permit two-unit structures.

3. Variance by estoppel is an exception to the general rule
and is granted only in the most extraordinary of circum-
stances and owner must prove four enumerated conditions.

4. In this case, it was not proven that City failed to enforce
the law over a long period of time because there was not evi-
dence that City knew about the illegal use. The Court upheld
the denial of the application.

(Lynn E. MacBeth)

Rakhi J. Patel for Appellant.
Lawrence H. Baumiller for Zoning Board of Adjustment and
City of Pittsburgh.

No. SA 07-000341. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., October 24, 2007—This appeal arises from the

decision of the Zoning Board of Adjustment of the City of
Pittsburgh (“Board”) dealing with a structure at 76 Holt
Street, Pittsburgh, Pennsylvania, 15203, in the 16th Ward of
the City of Pittsburgh, owned by Brian Fisher (“Appellant”).
The Property is located in a Residential, 1-Unit, High-
Density (R1D-H) zoning district. The district permits only
one dwelling per building. The Property had been illegally
converted to a two-family dwelling prior to Appellant’s pur-
chase. At a public hearing before the Board, the Appellant
requested a change of occupancy from a one-family dwelling
to a two-family dwelling on January 25, 2007. The change

requires both a use variance and a parking variance. The
Board denied the request and the Appellant appealed. The
City of Pittsburgh intervened.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Board concluded that multi-unit residential struc-
tures are not permitted in R1 districts and a use variance is
required for Appellant to use the Property for two units.
They denied the requested variances concluding that the
Appellant failed to show that the Property would be “value-
less” unless the variance was granted. Hertzberg v. Zoning
Board of Adjustment of the City of Pittsburgh, 721 A.2d 43, 48
(Pa. 1998) citing Allegheny West Civic Council, Inc. v. Zoning
Board of Adjustment of the City of Pittsburgh, 689 A.2d 225,
228 (Pa. 1997).

Appellant claims that he is entitled to a variance under
the theory of equitable estoppel because he relied to his
detriment on the information provided by the City prior to
his purchase of the Property. The Certificate of Zoning
Classification that the Appellant obtained from the City erro-
neously indicated that the Property was located in a RM-M
district. The Property is located in a R1D-H district, which
does not permit two-unit structures. Appellant testified that
he purchased the Property based upon the presumption that
the structure could be used for two units and he is, therefore,
entitled to a variance by estoppel.

“Variance by estoppel” is an exception to the general rule
and is granted only in the most extraordinary of circum-
stances. Skarvelis v. ZHB of Dormont, 679 A.2d 278, 281
(Pa.Cmwlth. 1996). To establish a variance by estoppel, the
applicant must prove the following conditions with “clear,
precise and unequivocal evidence”:

1. the municipality’s failure to enforce the law over
a long period of time or some form of active acqui-
escence of illegal use;

2. the landowner’s own good-faith throughout the
proceedings;

3. innocent reliance evidenced by substantial
expenditures; and

4. the denial of the variance would impose an
unnecessary hardship on the applicant, such as the
cost to demolish an existing building.

Teazers v. Zoning Board of Adjustment, 682 A.2d 856, 860
(Pa.Cmwlth. 1996). The Appellant has not shown that the
City failed to enforce the law over a long period of time in
this case. None of the evidence indicates that the City knew
about the illegal two-dwelling use prior to the Appellant’s
Application. Additionally, mere financial detriment does not
give rise to unnecessary hardship. In this case, the Board’s
denial of the variance does not render the Proper “practical-
ly valueless.” Dormont v. Zoning Hearing Board of Dormont,
850 A.2d 826, 828 (Pa.Cmwlth. 2004). The Dormont case is
very similar to the instant case. In Dormont, Owner A illegal-
ly converted a structure into a three-family dwelling from a
two-family dwelling. Owner B’s attempt to certify the struc-
ture as a three-family dwelling was denied. Owner C pur-
chased the property in reliance that it was a three-family
dwelling. The Borough of Dormont discovered and ordered
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Owner C to cease the illegal use. Owner C then applied for a
variance which was granted by the Zoning Board but
reversed by the Court of Common Pleas. The Court of
Common Pleas determined that restriction to a two-family
dwelling as opposed to a three-family dwelling did not rise to
the level of unnecessary hardship. Id. The Commonwealth
Court affirmed. Similarly, in the instant case, using the
Property as a one-family dwelling does not rise to the level
of unnecessary hardship for the Appellant. Further, the inte-
rior of the Property was already set up for a two-family
dwelling. Appellant fails to show any substantial expendi-
tures because of his alleged reliance.

Based upon the foregoing, Appellant has not met his bur-
den of proving a variance by estoppel. Therefore, the Board
did not abuse its discretion in denying the variance and their
decision should be affirmed.

ORDER OF COURT
AND NOW, this 24th day of October, 2007, based upon the

foregoing Opinion, Appellant has not met his burden of prov-
ing a variance by estoppel. The Board’s decision is affirmed
and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Edward J. Lesoon v.
Pittsburgh Water & Sewage Authority

Abuse of Discretion—Burden of Proof—Municipal
Authorities Act

1. Absent a showing of abuse of discretion by an
Authority in promulgating rules and regulations, the Court
may not abrogate the Authority’s actions.

2. The Plaintiff has the burden of proof to show that the
rules and regulations are unreasonable or that they are
being carried out by unreasonable means.

3. Property Owner was not able to recover $17,276 paid to
repair sewer line.

(Meg L. Burkardt)

Marc Rosenwasser for Plaintiff.
Shawn N. Gallagher for Defendant.

No. GD 04-2775. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., November 21, 2007—Plaintiff, Edward J.

Lesoon, filed a Complaint in civil action against Defendant,
Pittsburgh Water & Sewer Authority (PWSA), seeking to
recover the costs Plaintiff incurred for repairs to a service
line that serves a commercial property owned by Plaintiff at
the corner of Broad Street and North Highland Avenue in the
East Liberty section of Pittsburgh, Pennsylvania. The cause
of action arose from a leak in a water line serving Plaintiff ’s
building in October, 2003. A PWSA foreman informed
Plaintiff that if the leak occurred in the Service Line that he
was responsible for the repairs, but if it was in the Main
Line, PWSA would assume responsibility for the repairs.

PWSA determined that the water leak occurred in the
Service Line for which Plaintiff was responsible. Plaintiff
retained a master plumber and paid approximately $17,276.00
to make the repairs. Plaintiff contends that PWSA is liable for
the costs of repair because the pipe was, in fact, not part of the
Service Line for which he was responsible but was an exten-
sion of the main water line and therefore PWSA was liable.

Following a non-jury trial, the Court entered a Verdict in
favor of PWSA on May 26, 2006. Plaintiff timely filed a
Motion for Post-Trial Relief which was argued on December
19, 2006 and denied by the Court. Plaintiff ’s Appeal to the
Pennsylvania Superior Court followed.

Although Plaintiff ’s Motion for Post-Trial Relief sets
forth ten allegations of error and his Statement of Matters
Complained of on Appeal states four additional matters, his
Brief in Support of Motion for Post-Trial Relief argues only
that the Court’s Verdict was against the weight of the evi-
dence. The other allegations of error can be addressed with-
in this framework and the Court will do so in this Opinion.

Initially, Plaintiff argues that the current PWSA rules and
regulations do not apply to the within facts and that the regu-
lations are themselves unreasonable or the Court’s interpreta-
tion of the regulations is unreasonable. Under the Municipal
Authorities Act, 53 Pa. C.S. Section 5601 et seq., the PWSA has
the right and power to adopt “reasonable rules and regula-
tions that apply to water and sewer lines located on a proper-
ty owned or leased by a customer.” 53 Pa. C.S. Section
5607(d)(17). Pursuant to this authority, PWSA adopted
Regulations including one applicable to the maintenance of
private water service lines which provides: “maintenance of
private water service lines and fire lines with a commercial or
industrial rate classification and all appurtenances therein is
the responsibility of the property owner up to and including
the connection of the Authority main water line.” Regulations,
Section V(1) (As amended by Resolution by No. 5 of 1992).

Based on its records as well as visual inspection of the
lines, PWSA determined that the subject line was a commer-
cial Service Line and had always been a Service Line rather
than the Main Line. Accordingly, the Plaintiff, as the proper-
ty owner, was clearly liable for the repairs under Section V
(1) of the current Regulations.

In Glennon’s Milk Service, Inc. v. West Chester Area
Municipal Authority, 538 A.2d 138 (Pa.Cmwlth. 1988), the
property owner challenged the reasonableness of the West
Chester Area Municipal Authority’s (Authority) rules and
regulations passed in 1974. The issue before the court was
whether the Authority or the commercial property owner
was responsible for repairing a commercial water service
line. The property owner argued that the Authority which
was created in 1972 to take over the water distribution sys-
tem from the West Chester Borough Water Department had
to assume all obligations of the West Chester Borough Water
Department as its successor. One of those obligations was
the repair of commercial service lines pursuant to a 1955
Borough Ordinance. The Authority’s rules and regulations
had been adopted in 1974 and placed responsibility for the
repairs of commercial service lines on the property owner.
As in the within matter, the property owner argued that the
current rules and regulations were not applicable because
the subject Service Line was installed prior to the adoption
of the current Regulations. Because the leak occurred in
June, 1982, subsequent to the adoption of the Authority’s
rules and regulations, Commonwealth Court found that the
trial court had properly applied the standard as set forth in
the Authority’s rules and regulations and found the property
owner to be responsible for the service line repair. Id. at 141.

In its analysis, Commonwealth Court specifically held that
the language of the Municipal Authorities Act bestowed upon
the Authority the discretion to determine the maintenance
responsibilities with respect to service. Id. at 140. Absent a
showing of an abuse of discretion by the Authority in promul-
gating the rules and regulations to effectuate services, the
court may not abrogate the Authority’s actions. Id. at 141. The
property owner had not met its burden of proof to show such
an abuse of discretion. Commonwealth Court affirmed the
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trial court’s decision that the property owner was responsible
for the repairs under the relevant rules and regulations.

Here, PWSA introduced credible evidence that the sub-
ject line is currently and always has been a Service Line.
Plaintiff failed to refute this by evidence at trial. Plaintiff
also failed to carry his burden of proof that the rules and reg-
ulations are unreasonable or that they are carried out by
unreasonable means. The clear language of Section V(1) of
the Regulations places the responsibility for repairs of the
commercial Service Line on the Plaintiff. Accordingly, the
Court properly found in favor of the Defendant, PWSA, in its
Non-Jury Verdict of May 26, 2006.

For the foregoing reasons, the Court denied Plaintiff ’s
Motion for Post-Trial Relief.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Orlando Williams

Appeal—Plea—Substantial Question—Motion for
Reconsideration—Discretion

1. After entering a guilty plea to felony escape, Defendant
was sentenced and then filed a Motion for Reconsideration
which was denied.

2. To challenge the discretionary aspects of a sentence,
one must set forth in a brief a concise statement of the rea-
sons relied upon for allowance of appeal and must show that
there is a substantial question that the sentence imposed is
not appropriate under the Sentencing Code.

3. To demonstrate that a substantial question exists, the
appellant must show that the actions by the sentencing court
were inconsistent with the Sentencing Code or contrary to
the fundamental norms underlying the sentencing process.

4. In imposing sentence, the court gave individualized
consideration to Defendant’s background and characteris-
tics as well to the particular circumstances of the offense
involved and to the presentence investigation report and
sentencing guidelines.

(William R. Friedman)

Gerald Edward Johnson for the Commonwealth.
William R. Bickerton for Defendant.

No. CC 200602995. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 4, 2007—On December 4, 2006, the

defendant appeared before this Court for sentencing as a
result of the defendant’s prior guilty plea to felony Escape,
in violation of 18 Pa.C.S.A. §5121(a). The standard sentenc-
ing guideline range for that offense was 15-21 months’
imprisonment. The aggravated sentencing range for the
offense was 27 months’ imprisonment and the mitigated
range was 9 months’ imprisonment. On that date, this Court
sentenced the defendant to a term of imprisonment of not
less than 6 nor more than 23 months followed by two years’
probation, a sentence below the mitigated sentencing range.
On December 6, 2006, the defendant, through counsel, filed
a Motion to Reconsider Sentence. This Court paroled the
defendant from this sentence on December 12, 2006. On
April 12, 2007, by operation of law, the Motion to Reconsider

Sentence was denied. The defendant filed a timely Notice of
Appeal on May 8, 2007. On July 6, 2007, the defendant filed
a Concise Statement of Matters Complained of On Appeal
raising the following issue:

Whether the Trial Court abused its discretion when
it sentenced Mr. Williams to a sentence of partial
confinement in the Allegheny County Jail, whenev-
er this sentence was inappropriate and unreason-
able under the specific circumstances of the case,
due to the fact that the sentence contravened the
fundamental norms underlying the sentencing
process because the record of the sentencing pro-
ceeding did not give individualized consideration to
the specific nature of Mr. Williams’ offense in
imposing its sentence, since his act of leaving the
Renewal Center was not motivated by a desire to
engage in further criminality or to thwart the reha-
bilitative aims of the Court, but, rather was an ill
considered hasty decision motivated by the great
concern he had for his mother’s grievous and sig-
nificant physical ailment and his desire to attend to
them; nor did the court adequately consider Mr.
Williams’ rehabilitative needs and the great
progress he had made in educating himself when-
ever it imposed the sentence which it did, particu-
larly since Mr. Williams was not a violent threat to
the public; consequently, this sentence was not the
minimum sentence consistent with the protection
of the public, the gravity of the offense and the
rehabilitative needs of the defendant.

The sentence imposed on the defendant was below the
mitigated sentencing range and this Court paroled the defen-
dant after serving approximately 8 days in jail. The trial
court record clearly demonstrates that this Court considered
the defendant’s background and characteristics as well as
the particular circumstances of the offense involved. This
Court considered the presentence investigation report and
the Sentencing Guidelines as promulgated by the Sentencing
Commission.

As specifically noted in his statement of matters com-
plained of, defendant’s appeal raises a challenge to the dis-
cretionary aspects of his sentence. In Commonwealth of
Pennsylvania v. Fiascki, 886 A.2d 261, 263 (Pa.Super. 2005),
the Superior Court noted the following standard of review
applies to such a challenge:

The right to appeal the discretionary aspects of the
sentence is not absolute. Two requirements must
be met before a challenge to the discretionary
aspects of a sentence will be heard on the merits.
First, the appellant must set forth in his brief a con-
cise statement of the reasons relied upon for
allowance of appeal with respect to the discre-
tionary aspects of his sentence. Pa.R.A.P. 2119(f).
Second, he must show that there is a substantial
question that the sentence imposed is not appropri-
ate under the Sentencing Code. 42 Pa.C.S.A.
§9781(b). The determination of whether a particu-
lar issue raises a substantial question is to be eval-
uated on a case-by-case basis. In order to establish
a substantial question, the appellant must show
actions by the sentencing court inconsistent with
the Sentencing Code or contrary to the fundamen-
tal norms underlying the sentencing process.

See also Commonwealth v. Bishop, 2003 Pa.Super. 306,
831 A.2d 656, 660 (Pa.Super. 2003).

The defendant has not yet filed a Pa.R.A.P. 2119(f) state-
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ment but, by virtue of the allegations contained in his
1925(b) statement, it appears that the defendant will meet
the standard for this requirement. The defendant claims that
this Court failed to give individualized consideration to the
specific nature of the offense of conviction and that the Court
failed to consider the defendant’s rehabilitative needs.
Presumably, the Superior Court will agree that the defendant
has met the requirements of the Pa.R.A.P. 2119(f) statement
if the defendant recites his 1925(b) statement in his appel-
late brief. See Fiascki, 886 A.2d at 263 (allegation that sen-
tence was “excessive with respect to protection of the pub-
lic, the gravity of the offense, and the rehabilitative needs of
the Appellant” and that sentencing judge made “improper
comparison with the Appellant’s case to that of a crime of
violence” was sufficient brief concise statement).

It must next be determined whether defendant’s argu-
ments raise a “substantial question.” To demonstrate that a
substantial question exists, “a party must articulate reasons
why a particular sentence raises doubts that the trial court
did not properly consider [the] general guidelines provided
by the legislature.” Commonwealth v. Mouzon, 571 Pa. 419,
812 A.2d 617, 622 (Pa. 2001) quoting, Commonwealth v.
Koehler, 558 Pa. 334, 737 A.2d 225, 244 (Pa. 1999). In
Mouzon, our Supreme Court held that allegations of an
excessive sentence raise a substantial question where the
defendant alleges that the sentence “violates the require-
ments and goals of the Code and of the application of the
guidelines….” Id. at 627. A bald allegation of excessiveness
will not suffice. Id.

In the instant matter, the defendant alleges that his “sen-
tence contravened the fundamental norms underlying the
sentencing process because the record of the sentencing pro-
ceeding did not give individualized consideration to the spe-
cific nature of Mr. Williams’ offense.” It is likely that the
Superior Court would conclude that the defendant has raised
a substantial question concerning the defendant’s sentence.
See Mouzon, 820 A.2d at 622. (defendant’s allegation that his
sentence violated several specific goals of the sentencing
code and sentencing raised a substantial question.)

In Fiascki, 886 A.2d 263-264, the Superior Court noted
that the following framework governs merit review of the
aspects of defendant’s sentence:

The appellate court, in reviewing the discretionary
aspects of a sentence on appeal, shall affirm the
trial court’s sentence unless it finds: (1) that the
guidelines were erroneously applied; (2) that the
sentence, even though within the guidelines, is
“clearly unreasonable”; or (3) that the sentence, if
outside the guidelines, is “unreasonable.” In any
one of these three circumstances, we are required
to vacate the trial court’s sentence and remand the
case with instructions. 42 Pa.C.S.A. §9781(c). In
determining whether a particular sentence is
“clearly unreasonable” or “unreasonable,” the
appellate court must consider the defendant’s
background and characteristics as well as the par-
ticular circumstances of the offense involved, the
trial court’s opportunity to observe the defendant,
the presentence investigation report, if any, the
Sentencing Guidelines as promulgated by the
Sentencing Commission, and the findings upon
which the trial court based its sentence.

See also Commonwealth v. Dodge, 859 A.2d 771, 778
(Pa.Super. 2004).

The sentencing guidelines were appropriately applied in
this case and the ultimate sentence was “reasonable.” This
Court clearly considered defendant’s background and char-

acteristics in imposing sentence. As reflected during the
sentencing hearing, this Court specifically asked defendant’s
counsel if he had any objections to the presentence investi-
gation report prepared relative to the defendant.
Defendant’s counsel responded, “[t]here are none your
honor.” Defense counsel then asked the Court to consider the
that defendant was married, he had obligations to his chil-
dren and the fact that the defendant attempting to secure his
“GED.”1 Defense counsel then stated “I’m not asking you
necessarily to deviate from the guidelines…I would ask for
some type of house arrest if there’s a punitive term to be
served and a period of probation.”2

In imposing sentence, this Court did consider the informa-
tion proffered on behalf of the defendant. However, the infor-
mation presented on the defendant’s behalf demonstrated that
the defendant got married only days before his sentencing.
This Court was also concerned that the presentence investiga-
tion report contained information that the defendant was not
financially supporting two of his children, both of whom he
fathered with women not his wife. Moreover, the defendant
only made “rehabilitative” efforts to obtain his GED weeks
before sentencing. This Court was not particularly persuaded
that these facts supported leniency for the defendant when it
appeared that they occurred just before sentencing.

This Court also considered information contained in the
presentence report. The defendant had a prior record score
of five. His criminal history demonstrated that he has not
been compliant with probationary conditions in the past. The
Court made a specific finding that the defendant was not
amenable to supervision outside of a structured environ-
ment. The offense of conviction was serious. The offense of
conviction stemmed from defendant’s voluntary, conscious
decision to leave the Renewal Center, a facility where he was
serving another criminal sentence. After considering this
information, the Court imposed a sentence of no less than 6
month’s nor more than 23 months’ imprisonment, a sentence
below the mitigated range sentence applicable to the defen-
dant. This Court then paroled the defendant on December
12, 2006. This Court did not erroneously apply the sentenc-
ing guidelines. Although the sentence was outside the perti-
nent guideline range, it was below that range. The sentence
was based on the Court’s consideration of the defendant’ his-
tory and background, the circumstances of the offense of
conviction, the presentence investigation report and the
Sentencing Guidelines.

Accordingly, the judgment in this case should be
affirmed.

BY THE COURT:
/s/Mariani, J.

1 The defendant’s attempts at obtaining his GED appear to
be the basis for his “rehabilitative needs.” There was no
other evidence before the Court suggesting any other basis
suggesting the defendant was in need of rehabilitation.
2 The defendant has argued in his Concise Statement of
Matters Complained of on Appeal that the Court failed to
consider that the offense of conviction “was motivated by the
great concern he had for his mother’s grievous and signifi-
cant physical ailments and his desire to attend to them.” At
no time during the defendant’s guilty plea or sentencing did
anyone make such an argument or present any facts support-
ing such an argument to this Court. This argument was
raised for the first time in the Motion to Reconsider
Sentence filed two days after the sentencing. The defendant
has not claimed any specific error relative to the denial of
that motion. In any event, this claim of error is without merit
as it was not before the Court at the time of sentencing.



page 62 volume 156  no.  5Supplement to The Lawyers Journal

Mary E. Conley v. Geary M. Conley
Marital Settlement Agreement—Enforcement—Standard &
Scope of Review—Failure to File Standard Brief on Exceptions

1. Parties executed a comprehensive Marriage
Settlement Agreement on May 18, 2006, by which Wife
received the marital residence and “all household goods,
personalty, furnishings, and jewelry located at the former
marital residence or currently in Wife’s possession.” The
parties agreed that the effective date of the Agreement
would be August 2007.

2. By consent order, the agreement was incorporated into
the divorce decree. Husband filed a Motion to Enforce
Marriage Settlement Agreement claiming that Wife had
destroyed his personalty located at the residence, incurred
credit card debt in his name and failed to pay bills, all actions
which were in violation of the terms of the agreement.

3. The Hearing Officer recommended that Wife (appear-
ing pro se at the hearing) pay Husband $3,895.28 which
included damages to Husband’s personalty, credit card debt
and legal fees, and Wife filed exceptions.

4. The court held that, because the agreement was incor-
porated into the decree, it survived and was enforceable
under the law of contracts. The standard of review regarding
contractual interpretations (questions of law) is de novo, and
the scope of review plenary. The Hearing Officer’s decision
was given full consideration, but the court made an inde-
pendent review of the record.

5. First, the court determined that Wife’s filed statement
in lieu of a formal brief, which incorporated statements from
Wife’s exceptions, was thorough and put Husband on notice
of the basis for her assertions of error. The Rules of Civil
Procedure are to be liberally construed and Wife’s excep-
tions are not to be dismissed for failure to file a standard
brief. In addition, the court held that pursuant to Pa. R.C.P.
1910.12(h), if exceptions are filed, the court shall hear argu-
ment–whether or not the exceptant filed a timely brief pur-
suant to any local rule of procedure, Everhardt v. Akerley,
665 A.2d 1283, 1286-87 (Pa.Super. 1983).

6. The court reversed the Hearing Officer’s recommenda-
tion in full. Because the agreement was not effective until
August 31, 2007, and Wife was entitled to possession of all
personalty in the home on that date, Husband’s claim was
extinguished by that date.

7. The recommendation that Wife pay bills was also
reversed. Husband provided no direct or clear testimony
regarding alleged debt; to the extent the bills were in Wife’s
own name her failure to pay them does not affect Husband.

8. Wife provided credible testimony that Husband author-
ized her to charge up to $2,000 on his credit card in lieu of
Husband’s payment of child support. Pursuant to the agree-
ment, Husband was responsible for debt in his name, and
there was no testimony that her use was unauthorized.

9. Husband’s request for counsel fees was dependent on a
finding of Wife’s default under the agreement and, therefore,
was reversed by the court.

(Hilary A. Spatz)

George R. Farneth for Plaintiff.
Catherine A. Conley for Defendant.
No. FD 96-005044 (004). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., November 5, 2007.

Sandra J. Tobias v. Carl W. Tobias
Attorney’s Fees—42 Pa. C.S.A. §2503

1. Parties resolved the economic claims ancillary to their
divorce action by way of a consent order of court which
required quarterly payments from Husband to Wife in the
amount of $8,580.00.

2. Husband marked his first payment in the memo line, “Sara/Wes
tuition.” Wife tore up the check which Husband refused to re-
issue. On the next check, Husband wrote, “Note payment due
1/7/07–prepaid proceeds for Sarah and Wesley tuition.”

3. Pursuant to the remedies set forth in the consent order,
Wife sought acceleration of the remaining payments and
counsel fees. Wife received all payments due.

4. The hearing officer held that because Wife had received
the requisite payments that no breach of the agreement had
occurred, and, therefore, the remedy of acceleration of pay-
ments was not warranted. In addition, the hearing officer
held that it was Wife’s reaction to Husband’s notations on the
checks that was unreasonable and recommended an award
of counsel fees in favor of Husband.

5. The trial court affirmed the hearing officer’s recommen-
dation denying Wife’s request to accelerate payments and
for counsel fees but reversed the hearing officer’s award of
counsel fees to Husband.

6. The court found that Husband had no legitimate reason to
make notations on the checks under the terms of the consent
order and that Husband’s gratuitous and inaccurate notations
created Wife’s reasonable apprehension and, therefore, she
was not acting in bad faith initiating legal proceedings. The
court made these findings while noting that Wife could have
employed other options in responding to Husband’s conduct.

7. The trial court’s review of the pertinent statute and case
law is instructive. Counsel fees may be awarded against a
party whose conduct in commencing a matter is arbitrary,
vexatious or in bad faith pursuant to 42 Pa. C.S.A. §2503(9).
The party seeking fees must meet the “stringent require-
ment” of establishing that the behavior is dilatory, obdurate,
vexatious or in bad faith by showing that there is no arguable
basis for the other party’s position. Lack of merit does not
render a party’s position frivolous or in bad faith. An action
is vexatious if instituted without sufficient factual or legal
grounds, but to cause annoyance filed in bad faith for pur-
poses of fraud or dishonesty, and deemed arbitrary if the
conduct is based on caprice not reason.

(Hilary A. Spatz)
James S. Larrimer for Plaintiff.
Margaret P. Joy and Brian S. Rosinski for Defendant.
No. FD 03-008509 (002). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., December 17, 2007.

C A P S U L E  S U M M A R I E S
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Douglas Drwal v. Borough of West View
Civil Summary Appeal—Credibility—Standard of Review

1. By agreement of the parties, the Appeal was decided on briefs.

2. When provided by the fact-finder with a full and com-
plete record that includes a clear analysis and sets forth
findings with regard to credibility, the reviewing Court must
accept such credibility determinations. The reviewing Court
does not have general authority to make its own findings of
fact or conclusions of law.

(Meg L. Burkardt)
Ronald P. Koerner for Petitioner.
Vicki L. Beatty for Respondent.

No. SA 06-1293. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., November 20, 2007—This matter is a civil

summary appeal from a decision rendered by the West View
Civil Service Commission (“Commission”) on November 16,
2006. That decision affirmed the termination of Police
Officer Douglas Drwal (“Drwal”) January 19, 2006 by the
Borough of West View (“West View”). (See West View
Exhibit 1, letter dated January 20, 2006 to Drwal.). Drwal’s
termination was made after the required Loudermill hear-
ing1 was held by Borough Council on January 3, 2006. The
charges against Drwal were: 1. neglect of duty and conduct
unbecoming an officer for failure to follow West View police
policy in processing DUI cases involving 4 separate persons;
and 2. spending excess break time resulting in a missed call
and filing a falsified report.

As noted, West View terminated Drwal on January 20,
2006 and Drwal timely appealed his termination to the
Commission. The hearing on the appeal was held on August
17, 2006 and August 24, 2006. Testimony was taken from the
Chief of Police of West View, Charles M. Holtgraver, Barbara
O’Lare, the record-keeping clerk of West View, Randall
Freedman, West View police lieutenant, Matthew Holland,
West View police officer and Drwal.

After taking testimony, the Commission prepared its
Findings of Fact, Conclusions of Law and Adjudication, which
West View adopted on November 16, 2006 that affirmed its
termination of Drwal as a police officer. (R. 471a).2

Drwal filed this timely appeal. After a Status Conference
held before me, the parties agreed to have me decide this
matter based on their briefs. On September 28, 2007, the par-
ties filed the Transcript of the Commission’s Hearing
Audiotapes/CD’s with Stipulation that the references in the
audiotapes/CDs to “7147” pertain to Drwal and that “7154”
pertains to Police Officer Matthew Holland; and that these
Transcripts shall become part of the Record before me on
this appeal. These Transcripts are of audio of 911 recordings
and voice messages left for Drwal. In addition to these
Transcripts, I have reviewed the Transcript of the hearings,
and the Record with all exhibits, including the Commission’s
Findings of Fact, Conclusions of Law and Adjudication,
together with the parties’ briefs. I am now in a position to
render my decision.

I. Facts:
On November 16, 2006, the Commission affirmed Drwal’s

termination as a police officer with West View. Prior to that
decision, he was employed for ten (10) years in the Borough’s
police department in various positions as a police officer. He
was a DARE officer in the school program; he worked on
drug related enforcement teams with the District Attorney’s
Office and the Attorney General’s Office drug enforcement;
he performed duties as a bike patrol officer; and he was a

detective from September 2003 through May 2005. (N.T. pp.
178-179).3 During the course of his career, he received vari-
ous commendations, which he testified about at the hearing.
(N.T. pp. 181-187 & Police Exhibit “B”). He is also married
and has a daughter and a son. (N.T. p. 178). His son, who is
four (4) years old, is prone to seizures. (N.T. p. 188).

Drwal became the center of investigation in several mat-
ters, being the handling of four (4) driving under the influ-
ence (DUI) cases and failure to respond to a call to assist a
fellow officer. (N.T. p. 20). On December 29, 2005, he was
placed on administrative leave while the investigation was
being conducted.

The first DUI involved an individual, Mark Kasperowicz,
who is also a school board director for North Hills. The actu-
al blood alcohol content (BAC) was .159, which was well over
the state legal limit of .08. 75 Pa.C.S.A. §3802. The Chief ’s
investigation revealed that the Kasperowicz file contained a
Crime Lab Report that indicated a BAC of .09, but that was
for an individual known as Rebecca Coyle. It also contained
a Crime Lab Report for Kasperowicz with a BAC of .159. In
either event, the Chief testified that a criminal complaint
should have been filed, not a citation as the file indicated.
(N.T. pp. 39-58). He further stated that he found the
Kasperowicz file in the area where “closed” files are kept.
(N.T. p. 60). As to Rebecca Coyle, she was charged with DUI
and a criminal complaint was filed. (N.T. p. 58). The Records
keeper/clerk, Barbara O’Lare further confirmed the Chief ’s
testimony about the Kasperowicz file. In particular, she stat-
ed that she found the Crime Lab report for that file on the top
of the filing cabinet; and when she went to look for that file,
she did not find it in the “open” ones, but instead, it was in
the “closed” cabinet. (N.T. pp. 135-138).

Drwal asserted in his testimony that he withheld filing
charges against Kasperowicz because Kasperowicz asked him
to, and also, because Drwal was of the opinion that the BAC
would come back low. (N.T. p. 191). The testimony before the
Commission further revealed that Mr. Kasperowicz’s attorney
had also requested that Drwal withhold charges. (N.T. p. 192).
But most noteworthy is that testimony also disclosed that this
attorney had also represented Drwal himself in prior matters
with the Borough. (N.T. p. 70-73).

The second DUI case was the Joseph Boylan matter.
Drwal was the arresting officer. The BAC was .21, but again,
no criminal complaint was filed. (N.T. p. 63). Drwal’s prof-
fered explanation was that while he was on a drug task force,
he was called to assist another officer. He effectuated the
DUI arrest, and started the necessary paperwork. However,
he testified that he knew he would not be able to handle the
preliminary hearing because he was going to be out for the
next 10 days for undercover narcotics. He said it was his
understanding that the other officer, Officer Holland, was
going to follow up on this matter. (N.T. pp. 203-209).
However, Officer Holland testified that he only did the acci-
dent report in this matter, and that there was never any
understanding that he was going to handle the DUI case for
Drwal. (N.T. pp. 154-156).

The third matter involved a minor. Again, no DUI charges
were filed. (N.T. p. 64). Drwal contended that the BAC
results were lower than .02, and that he had done nothing
wrong. (N.T. pp. 201-203).

The fourth and final DUI case involved another male
individual, Robert W. Santoriello. The BAC was .183, but no
charges were filed. (N.T. pp. 69-70). Drwal said that the rea-
sons no charges were filed was because the matter of “prob-
able cause was a little bit weak.” (N.T. pp. 213-214). He stat-
ed that he noticed Mr. Santoriello’s vehicle in the parking lot
of a Dollar Store, and that it looked suspicious. So, he decid-
ed to follow it, not finding it to be driving “horribly bad,” but
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eventually stopped it. He stated that “from my training and
experience, it was my opinion that he was intoxicated. He
failed some field sobriety tests, and was subsequently trans-
ported to the hospital for a blood draw.” (N.T. pp. 211-212).
He further testified as follows:

“First of all, the defendant in this case
informed me that his attorney was a very well
known attorney. I can’t think of his name right now.
And I didn’t feel very comfortable with my proba-
ble cause for the stop.

And with DUI arrest(s), there’s three phases.
There’s the vehicle in motion, there’s the contact
with the driver, and there’s the field sobriety tests.
These are typically the three things that a defense
attorney will attack.

My probable cause for stopping the vehicle, in
any opinion, was weak. So I wanted to wait for the
blood results to come back before I filed the
charges on the guy.”

(N.T. p. 213).

When he returned from vacation, he stated that he could not
locate this particular file. (N.T. p. 214). Apparently, this was
because the Chief was conducting the investigation into
Drwal’s DUI filings.

The other part of the investigation involved Drwal’s fail-
ure to respond to a call while he was on duty on December
24, 2005. Testimony was given that he did not advise dis-
patch of his whereabouts. The Chief testified that the reports
given by Drwal were inaccurate, because West View has
GPS to monitor the locations of its police vehicles; and that
the GPS report revealed that Drwal was at home when he
listed other locations on his report. (N.T. pp. 91-92). The
Chief stated that Drwal’s explanation was that he lost his
original report, so he copied off the other officer’s. (N.T. p.
92). Drwal acknowledged he was dealing with a family issue,
i.e. his son’s medical condition and seizure that occurred
that night at his home, and that he therefore, was not “think-
ing clearly.” (N.T. p. 275).

On November 16, 2006, the Commission met and adopted
its Findings of Fact, Conclusions of Law and Adjudication,
which upheld the termination of Drwal’s employment by
West View. (See, R. 460a and 471a).

II. Analysis and Conclusions:
The fifteen (15) page, 97 paragraph Findings of Fact,

Conclusions of Law and Adjudication by the Commission
gives a highly detailed basis upon which it upheld the termi-
nation of Drwal. It traces the testimony and gives a clear
analysis of why it did what it did. In addition, and most
importantly, it set forth its findings as to “credibility.” In par-
ticular, Paragraphs 16 through 19 unequivocally state that
the Chief, Ms. O’Lare, Lieutenant Freedman and Officer
Holland all “testified credibly. (Their) demeanor indicated
that (they were) straightforward, frank and non-deceptive in
(their) responses to questions.” (R. 473a). In addition,
Paragraph 20 states “Police Chief Holtgraver, Barbara
O’Lare, Lieutenant Freedman and Officer Holland testified
consistently and honestly. Their testimony was clear and
given without hesitation.” (R. 473a).

With respect to Drwal, the Commission found that his
“testimony was not credible”; that “(H)is demeanor on the
witness stand did not inspire any confidence that he was
being straightforward, frank or willing to deal directly with
the matter at hand”; and that “his testimony was both self-
serving and contradictory.” (Para. 72; R. 479a). The
Commission further stated that he “called no corroboration

witnesses at the hearing including his spouse whom he testi-
fied was present at his residence on December 24, 2005” and
that he “raised no procedural issues before” the
Commission. (Paras. 73 & 74; R. 480a).

Since I am the reviewing court, and there is a full and
complete record made before the Commission, I can only
review the evidence filed, and relied on by the Commission,
as the fact-finder. In Re: Thompson, 896 A.2d 659
(Pa.Cmwlth. 2005). Thompson states that “(No)where in
Section 7544 is the reviewing court given general authority
to make its own findings of fact and conclusions of law
when the local agency has developed a full and complete
record.” Id. at 668. Furthermore, I must accept the credi-
bility determinations made by the Commission before
whom the testimony was given and who evaluates the cred-
ibility of the witnesses, and ultimately serves as the fact-
finder. Hinkle v. City of Philadelphia, 881 A.2d 22
(Pa.Cmwlth. 2005). All that is required is substantial evi-
dence to support the findings.

I credit the testimony offered by West View about how
criminal matters are handled internally, and that in par-
ticular, there is no discretion in the police officer about
whether or not to file charges in DUI matters. Moreover,
I find that it is not their policy to hold charges pending
BAC results, although Drwal used this reasoning to justi-
fy what he did in all four (4) DUI’s listed above. (N.T. pp.
26-33).

While I am sympathetic to paternal concerns for one’s
child with the medical condition that Drwal’s son has, it cer-
tainly was a lapse in judgment by Drwal in the December
24th incident. He placed a fellow officer in peril by not
responding to the radio dispatches. The Transcript of the
Audiotapes/CDs reveals this. Fortunately for the fellow offi-
cer, nothing threatening occurred. Moreover, the derelic-
tions with respect to the DUI charges are more than enough
to support the termination.

Applying the appropriate standard of review (2
Pa.C.S.A. §704), I find that the Commission’s adjudication
is supported by substantial evidence. That is, that Drwal
failed to follow department procedures in not filing charges
in four (4) separate DUI cases, and that he neglected his
duty in failing to respond to assist another officer, or as
stated by the Commission “guilty of conduct unbecoming
an officer and neglect or violation of official duty.” (See,
Commission’s Findings of Fact, Conclusions of Law and
Adjudication).

Accordingly, based upon the above, I AFFIRM the finding
of the Commission.

BY THE COURT:
/s/O’Reilly, J.

Dated: November 20, 2007

1 The due process hearing that a public employee is afford-
ed prior to termination where the employee is given oral or
written notice of the charges against him/her; an explanation
of the evidence against him/her; and the opportunity to pres-
ent the employee’s version of the matter. It is derived from
the case of Cleveland Board of Education v. Loudermill, 470
U.S. 532, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985).
2 All references to “R” is to the Record filed in this case by
the Commission.
3 All references to “N.T.” are to the notes of testimony before
the Civil Service Commission of the West View Borough on
August 17, 2006 and August 24, 2006.
4 Section 754(a) of the Local Agency Law. 2 Pa.C.S.A. §754(a).



march 14 ,  2008 page 65Supplement to The Lawyers Journal

Commonwealth of Pennsylvania v.
Dorian Lamont Gray

Inflammatory Photographs—Hearsay Exception—
Insufficient Evidence

1. The Court must conduct a two-step analysis to deter-
mine admissibility of crime scene photographs. First, the
Court must determine if the photographs are inflammatory.
If not, they are admissible. If they are inflammatory, the
Court must balance the evidentiary need against the likeli-
hood that the photographs will inflame the minds and pas-
sions of the jurors. Where the evidentiary value exceeds the
inflammatory danger, admission is proper.

2. Hearsay is not admissible unless it qualifies under one
of the enumerated exceptions. Pa. R.E. 802, 803.

3. The test for sufficiency of the evidence is whether the
evidence admitted at trial, and all reasonable inferences
therefrom, viewed in the light most favorable to the verdict
winner, was sufficient to enable the fact-finder to find every
element of the crime charged beyond a reasonable doubt.

(Meg L. Burkardt)

Michael W. Streily for the Commonwealth.
Daniel DeLisio for Defendant.

CC No. 200605501. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., November 7, 2007—The Defendant, Dorian

Lamont Gray, was charged with Criminal Homicide, 18
Pa.C.S.A. §2502. On November 14, 2006, the Defendant pro-
ceeded to a jury trial. After the presentation of evidence by
both the Commonwealth and the defense, the Court instruct-
ed the jury and they retired to deliberate. As the jury was
unable to reach a verdict, the jury was declared hung and a
mistrial was granted. The Defendant appeared for a second
trial on April 11, 2007. At the conclusion of the trial on April
17, 2007, the jury returned a verdict of guilty of Murder in
the First Degree. The Defendant was sentenced on the same
day to life imprisonment.

The facts of this case can be summarized as follows:
Louis Jones testified that at approximately 6:30 p.m. on

the evening of March 8, 2006, he was in the Fineview section
of the City of Pittsburgh visiting his girlfriend. He observed
the Defendant exit a burgundy vehicle. He knew the
Defendant by his nickname, “Hot Boy.” He said to the
Defendant, “You’re just the person that I want to see.” The
Defendant indicated that many people wanted to see him. As
the Defendant pulled out a handgun, he told Mr. Louis to
“clear the street.” Mr. Louis stated, “Don’t do anything stu-
pid.” The Defendant went across the street and entered an
apartment building. Mr. Louis observed the Defendant
knocking on the apartment door of the victim, Jermaine
Drewry. The Defendant started to walk away and then he
turned back to the door. When he did so, Mr. Louis heard a
gunshot. The Defendant ran out of the building, with the gun
still in his hand. Mr. Louis again told the Defendant not to “do
anything stupid.” The Defendant responded by saying, “he
was a bitch ass nigger.” The Defendant ran down the “city”
stairs toward Sandusky Street. (N.T. 4/11/07, pp. 99-113)

Mr. Louis’s testimony was corroborated by the testimony
of Joanne Brown, who was sitting in her son’s vehicle in
front of the apartment building. She observed the Defendant,
who had a gun in his hand and was wearing a “hoodie,” walk
in front of the vehicle. The Defendant entered the apartment
building. She heard a gunshot and then the Defendant

walked back in front of the vehicle, with the gun still in his
hand. (N.T. 4/11/07, pp. 309-315)

Both eyewitnesses gave tape recorded statements to the
police and picked the Defendant’s photo from a computer-gen-
erated photographic array. (N.T. 4/11/07, pp. 239, 253, 347, 349)

According to the pathologist who conducted the autopsy
on Mr. Drewry, he died of a gunshot wound to the abdomen.
(N.T., 4/11/07, p. 402)

On appeal, the Defendant alleges the following: the Court
erred in permitting the Commonwealth to display inflamma-
tory photographs of the victim to the jury; the Court erred in
permitting the Commonwealth to display photographs of the
inside of the victim’s apartment to the jury; the Court erred
in permitting a police detective to testify that Louis Jones
told him that he was afraid that he would be killed if he was
seen talking to the police on the night of the shooting; the
Court erred in permitting Commonwealth witness, Stephanie
Peeples, to testify regarding certain threats made to her if
she testified against the Defendant; the Court erred in per-
mitting the Commonwealth to read into the record the prior
testimony of Stephanie Peeples; the Court erred in refusing
to allow the defense to introduce the testimony of the court
reporter from the first trial, who would have testified that
Ms. Peeples had an odor of alcohol on her breath during her
testimony; the Court erred in denying the defense motion to
compel the Commonwealth to disclose exculpatory evidence,
when that Motion had originally been denied by another
member of the Court; the Court erred in instructing the jury
with regard to the Defendant’s possession of a firearm and
refusing to instruct the jury on “false in one, false in all”; and
there was insufficient evidence to sustain his conviction.

The Defendant’s first allegation is that the Court erred in
permitting the Commonwealth to display inflammatory pho-
tographs of the victim to the jury. The viewing of photo-
graphic evidence in a murder case is, by its nature, a grue-
some task; however, photographs of a corpse are not
inadmissible per se. Commonwealth v. Henry, 706 A.2d 313
(Pa. 1997). The Court must conduct a two-step analysis to
determine admissibility: First, the Court must decide if the
photos are inflammatory. If not, they are admissible. If they
are inflammatory, the Court must balance the evidentiary
need for the photos against the likelihood that they will
inflame the minds and passions of the jurors. Where the evi-
dentiary value exceeds the inflammatory danger, admission
is proper. Id.; Commonwealth v. Hetzel, 822 A.2d 747
(Pa.Super. 2003). Specifically, the defense objects to a black
and white photograph of the victim as he lay dead in his
apartment and a color photograph of the victim at the coro-
ner’s office. The Court reviewed the photographs and found
them not to be inflammatory. They were not gory in that the
victim was not lying in a pool of blood and the color photo
merely demonstrated to the jury the manner in which the
body was received by the coroner. As such, the admission of
these photos was not prejudicial to the Defendant.

The Defendant’s second allegation is that the Court erred
in permitting the Commonwealth to display photographs of
the inside of the victim’s apartment to the jury. Again, these
photos were not inflammatory; rather, they were introduced
for the purpose of depicting the scene of the crime. The fact
that the photos showed “baby toys and other family items”
was of no moment. These items were part of the scene and
there was no intent by the Commonwealth to inflame the
jury with these photos. Accordingly, the admission of these
scene-depicting photos was not improper.

The Defendant’s third allegation is that the Court erred in
permitting a police detective to testify that Louis Jones told
him that he was afraid that he would be killed if he was seen
talking to the police on the night of the shooting. Specifically,
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Mr. Jones, who was speaking to Detective Schanck shortly
after the homicide, gave the detective some details about the
shooting and the perpetrator. Detective Schanck requested
that Mr. Jones come with him to police headquarters for a fur-
ther interview. Mr. Jones refused to do so due to a fear that he
would be killed if he left the scene of the crime in the compa-
ny of the police. Defense counsel objected to this testimony on
the grounds that it was hearsay. (N.T. 4/11/07, pp. 91-92)
Hearsay is defined as “a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Pa. R.E.
801(c). Hearsay is not admissible, unless it qualifies under
one of the enumerated exceptions. Pa. R.E. 802 and 803. In
this case, the testimony was admissible on two grounds. First,
the declarant, Mr. Jones, was the Commonwealth’s next wit-
ness. The purpose of having Detective Schanck testify as to
Mr. Jones’s statement about his fear was for the purpose of
corroborating Mr. Jones’s upcoming testimony. Second, the
“state of mind” exception is applicable. Mr. Jones was clearly
setting forth that he was afraid for his safety if he accompa-
nied the police in their vehicle. Accordingly, there was no
error in admitting this testimony.

The Defendant’s fourth allegation is that the Court erred
in permitting Commonwealth witness, Stephanie Peeples, to
testify regarding certain threats made to her if she testified
against the Defendant. During her direct examination in this
trial, Ms. Peeples, who had testified at length during the
Defendant’s first trial as to certain conversations that she
overheard between the Defendant and the victim and that she
actually had with the Defendant, testified that she did not
remember the conversations. It was obvious to the Court that
she was very reluctant to be present in court and that she did
not want to testify. As such, the prosecutor was permitted to
inquire as to why Ms. Peeples’ memory was suddenly flawed.
She stated that she was scared “because people have a lot of
stuff to say about me sitting up here on the stand.” She indi-
cated that the “people” were the Defendant’s friends and
family. She further said that “the word on the street” was that
she was a “rat” and if she testified against the Defendant,
“something is going to happen to me.” (N.T. 4/11/07, pp. 195-
197) This testimony was admitted over the objection of
defense counsel. A review of the testimony convinces the
court that it was properly admitted as an exception to hearsay
for the same reason that Mr. Jones’s testimony was admitted.
The statements expressed Ms. Peeples’ state of mind—she
was fearful for her safety due to threats that were made about
what would happen to her if she testified against the
Defendant. As above, this evidence was properly admitted.

The Defendant’s fifth allegation is that the Court erred in
permitting the Commonwealth to read into the record the
prior testimony of Stephanie Peeples. Pursuant to Pa. R.E.
803.1, inconsistent statements of a witness are not excluded
by the hearsay rule if the declarant testifies at the trial and
is subject to cross-examination, as long as the inconsistent
statement was given under oath subject to the penalty of per-
jury at a trial. In this case, Ms. Peeples testimony in this trial
was significantly altered due to her stated fear of reprisal by
the Defendant’s family if she testified. While she clearly
remembered certain relevant conversations in the
Defendant’s first trial, she was unable to remember these
same conversations in this trial. Thus, at the request of the
Commonwealth, the Court permitted her previous testimony
to be read to the jury. This was a proper ruling under Rule
803.1; and thus, this allegation is without merit.

The Defendant’s sixth allegation is that the Court erred in
refusing to allow the defense to introduce the testimony of
the court reporter from the first trial, who would have testi-
fied that Ms. Peeples had an odor of alcohol on her breath

during her testimony. Evidence is relevant if it logically
tends to establish a material fact in the case, tends to make a
fact more or less probable, or supports a reasonable infer-
ence or presumption regarding the existence of a material
fact. Commonwealth v. Urrutia, 653 A.2d 706 (Pa.Super.
1995). As the witness stand is directly next to the bench in
this Court’s courtroom, the Court would have been able to
detect the odor of alcohol on the witness’s breath when she
testified. If the Court had detected even the scent of alcohol
about the witness’s person, the Court would have notified the
defense and the Commonwealth sua sponte and would have
made the appropriate inquiry out of the presence of the jury.
The fact that such did not occur indicates to the Court that
the witness did not smell of alcohol during her testimony at
the first trial. Thus, the testimony of a court reporter, who is
further away from the witness than is the Court, would not
be relevant in this proceeding.

The Defendant’s seventh allegation is that the Court
erred in denying the defense motion to compel the
Commonwealth to disclose exculpatory evidence, when that
Motion had originally been denied by another member of the
Court. As the ruling regarding the discovery of certain testi-
mony before the grand jury was made by the Honorable
John Zottola, who is another member of this Court, the
undersigned is bound by that ruling.

The Defendant’s eighth allegation is that the Court erred
in instructing the jury with regard to the Defendant’s posses-
sion of a firearm and refusing to instruct the jury on “false
in one, false in all.” Appellate review of a trial court’s charge
must involve consideration of the charge as a whole to deter-
mine whether it was fair and complete. This review does not
focus upon whether specific “magic words” are used; rather
it is the effect of the charge as a whole that is controlling.
Commonwealth v. La, 640 A.2d 1336 (Pa.Super. 1994). Also,
the trial court has broad discretion to phrase instructions so
long as it adequately, accurately, and clearly explains the
principle of law for the jury. Commonwealth v. Rizzuto, 777
A.2d 1069 (Pa. 2001). Initially, the Defendant claims that the
following wording was improper: “if the Defendant was
armed with a firearm that was used or attempted to be used
and he did not have a license, you may consider that as cir-
cumstantial evidence with an intent to commit a criminal
homicide.” As the parties stipulated that the Defendant did
not have a license to carry a firearm, it was necessary for the
Court to explain to the jury the significance of said fact in the
context of this prosecution. The jury was entitled to use that
fact as circumstantial evidence with regard to the
Defendant’ intent in committing this crime. Therefore, the
instruction was proper. Secondly, the defense objects to the
Court’s refusal to instruct the jury on the concept of “false in
one, false in all.” This instruction, which this Court routine-
ly refuses to give to a jury, is only appropriate in a situation
wherein a witness willfully and corruptly swears falsely to
any material fact. The defense claim that Commonwealth
witnesses, Stephanie Peeples and Louis Jones, gave testimo-
ny that was “internally contradictory and conflicting and in
many respects contradicted their testimony in the previous
trial and statements given to the police” is simply incorrect.
Ms. Peeples’ testimony was admittedly different than her
testimony in the first trial; however, that was due solely to
her fear that she would be harmed by the Defendant’s fami-
ly, which is the reason for the Court permitting her prior tes-
timony to be presented to the jury. With regard to Mr. Jones,
his testimony was essentially consistent with his previous
testimony and the taped statement to the police. After
reviewing the entire jury charge, the Court finds that it com-
pletely and clearly explained the applicable law to the jury.

The Defendant’s final allegation is that the evidence was
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insufficient to sustain his conviction. The test for sufficiency
of the evidence is whether the evidence admitted at trial, and
all reasonable inferences therefrom, viewed in the light most
favorable to the verdict winner, was sufficient to enable the
fact-finder to find every element of the crime charged beyond
a reasonable doubt. Commonwealth v. Sullivan, 864 A.2d
1246 (Pa.Super. 2004). As is true in many homicide cases, this
case is based primarily on the credibility of the testimony of
two eyewitnesses. Both Mr. Jones and Ms. Brown, who iden-
tified the Defendant in photo arrays and at trial without hes-
itation, testified that they observed the Defendant with a gun
in his hand. They saw him enter an apartment building and
they heard a gunshot. Shortly thereafter, the body of the vic-
tim was found in the bedroom of the apartment. While neither
witness actually saw the Defendant shoot the victim, the cir-
cumstantial evidence that he did so was overwhelming. As
such, the Court finds that the evidence was more than suffi-
cient to sustain the Defendant’s conviction.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment or a new trial.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
Alonzo Griffin

Direct Appeal—Suppression Motion Granted—Forced
Abandonment

1. Defendant voluntarily interjected himself into an ongo-
ing police questioning of the driver of a pick-up truck parked
in a high crime area during daylight hours when Defendant
entered the passenger side of the truck. Opinion outlined cir-
cumstances of various types of police encounters with citizens
as (1) inquiry with no official compulsion to stop or respond;
(2) investigative detention; and (3) custodial detention.

2. Court found Defendant was subjected to an investigative
detention without the Commonwealth proving sufficient facts
to demonstrate reasonable suspicion of criminal activity.

3. Court suppressed evidence of cocaine that fell to the
ground when Defendant left the truck and began running
where the record disclosed neither probable cause to arrest
nor reasonable suspicion to stop the individual and conduct
an investigative detention.

(I. M. Lundberg)

Christopher T. Avetta, Sr. for the Commonwealth.
James A. Wymard for Defendant.

No. CC 200507272. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 3, 2007—This is a direct appeal

wherein the Commonwealth of Pennsylvania appeals from
the Order of Court dated June 7, 2007 which granted the
defendant’s motion to suppress cocaine allegedly discarded
by the defendant during a police chase. The Commonwealth
has certified that the Court’s order substantially handicapped
and/or effectively terminated prosecution of this case. The
Commonwealth of Pennsylvania filed a Statement of Errors
Complained Of On Appeal alleging that the following error:

Whether the trial court could properly find forced
abandonment in a situation in which the defendant
had voluntarily interjected himself into an ongoing
police situation?

The facts of this case demonstrate that on March 24, 2005,
Officer Eastman of the McKeesport Police Department was on
routine foot patrol when he noticed a brown GMC pick-up
truck parked on Butler Street near Jenny Lind Street in
McKeesport, Pennsylvania during daylight hours. The truck
was parked against the flow of traffic. According to Officer
Eastman, this is an area known as a high crime area. A per-
son, not the defendant in this case, occupied the driver’s seat
of the pick-up truck. Because Officer Eastman was concerned
that the driver of the pick-up truck may have had mechanical
or medical problems, Officer Eastman approached the truck
and spoke to the driver. Officer Eastman learned that the driv-
er lived several blocks from the location where he was parked.
Officer Eastman believed that the driver having parked at the
Butler Street location was “very suspicious circumstances.”
However, Officer Eastman also indicated that he did not
observe anyone doing anything illegal at that time.

Shortly thereafter, the defendant walked up to the pick-up
truck and entered the passenger side of the pick-up truck.
The driver of the pick-up truck identified the defendant as
his nephew. The defendant described himself as a friend of
the driver. Upon questioning from Officer Eastman, the
defendant identified himself but the defendant did not have
identification cards on his person at that time. Officer
Eastman testified that the fact that the driver identified the
defendant as his nephew and the defendant described him-
self as a friend of the driver was “suspicious.” Officer
Eastman specifically testified that, at this point, because of
the inconsistency in the descriptions the defendant and driv-
er gave about the defendant’s relationship with the driver,
neither the driver nor the defendant were free to leave the
pick-up truck. Officer Eastman conceded that he had no rea-
son to believe that defendant had committed any illegal act.

Despite no observations of wrongdoing, Officer Eastman
called for back-up. Officer Eastman believes “everybody is
armed, period.” Fearing for his safety, Officer Eastman
repeatedly ordered the defendant to “keep his hands where
[he] could see them.” Officer Eastman did observe the
defendant move his hands toward his right coat pocket. The
defendant and the driver both testified that the defendant’s
cell phone was ringing. According to the driver and the
defendant, the defendant unsuccessfully requested permis-
sion to answer the phone. Officer Eastman did not recall
whether the defendant’s phone rang or whether the defen-
dant requested permission to answer the phone. Officer
Eastman did, however, testify that it was possible that the
defendant reached for his pocket to answer the phone.

Officer Eastman moved to the rear of the pick-up truck.
When Officer Eastman got to the rear bumper of the pick-up
truck, the defendant exited the vehicle. Because he was still
“worried for his safety,” Officer Eastman instructed the defen-
dant to remain inside the vehicle. The defendant turned toward
Officer Eastman who again ordered the defendant to “get back
in the vehicle.” The defendant continued to move away from
the pick-up truck. Officer Eastman then noticed a baggie con-
taining an off-white substance hanging out of the defendant’s
right pocket. The defendant started to run and while running,
two baggies containing cocaine fell to the ground.

The Fourth Amendment to the United States Constitution
and Article I, Section 8 of the Pennsylvania Constitution pro-
tect individuals from unreasonable searches and seizures,
thereby ensuring the “right of each individual to be let alone.”
Commonwealth v. Blair, 394 Pa.Super. 207, 575 A.2d 593, 596
(Pa.Super. 1990). To secure this right, courts in Pennsylvania
require law enforcement officers to demonstrate ascending
levels of suspicion to justify their interactions with citizens as
those interactions become more intrusive. See
Commonwealth v. Beasley, 2000 Pa.Super. 315, 761 A.2d 621,
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624 (Pa.Super. 2000). The first of these is a ‘mere encounter’
(or request for information) which need not be supported by
any level of suspicion, but carries no official compulsion to
stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct.
1319, 75 L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429,
111 S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an ‘inves-
tigative detention,’ must be supported by a reasonable suspi-
cion; it subjects a suspect to a stop and a period of detention,
but does not involve such coercive conditions as to constitute
the functional equivalent of an arrest. Berkemer v. McCarty,
468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v.
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968);
Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047
(1995). Finally, an arrest, or ‘custodial detention,’ must be sup-
ported by probable cause. Dunaway v. New York, 442 U.S. 200,
99 S.Ct. 2248, 60 L.Ed.2d 824 (1979); Commonwealth v.
Rodriguez, 532 Pa. 62, 614 A.2d 1378 (1992).

As set forth above, a mere encounter between police and a
citizen need not be supported by any level of suspicion, and car-
ries no official compulsion on the part of the citizen to stop or to
respond. See Beasley, 761 A.2d at 624. No constitutional provi-
sion prohibits police officers from approaching citizens in pub-
lic to make inquiries of them. If, however, the police action
becomes too intrusive, a mere encounter may be regarded as an
investigatory detention or seizure. See Id. To determine whether
a mere encounter rises to the level of an investigatory detention,
we must discern whether, as a matter of law, police have con-
ducted a seizure of the person involved. See Commonwealth v.
Mendenhall, 552 Pa. 484, 715 A.2d 1117, 1119 (Pa. 1998).

An investigative detention occurs when a police officer
temporarily detains an individual by means of physical force
or a show of authority for investigative purposes. See Ellis,
supra; see also Commonwealth v. Lopez, 415 Pa.Super. 252,
258, 609 A.2d 177, 180, appeal denied 533 Pa. 598, 617 A.2d
1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501,
636 A.2d 619 (1994). Such a detention constitutes a seizure of
a person and thus activates the protections of the Fourth
Amendment and the requirements of Terry v. Ohio, 392 U.S. 1,
88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). In order to determine
whether a particular encounter constitutes a seizure or deten-
tion, “a court must consider all the circumstances surround-
ing the encounter to determine whether the police conduct
would have communicated to a reasonable person that the
person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d
at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115
L.Ed.2d 389, 111 S.Ct. 2382 (1991)). Moreover, it is necessary
to examine the nature of the encounter. Circumstances to con-
sider include, but are not limited to, the following: the number
of officers present during the interaction; whether the officer
informs the citizen they are suspected of criminal activity; the
officer’s demeanor and tone of voice; the location and timing
of the interaction; the visible presence of weapons on the offi-
cer; and the questions asked. See Beasley, 761 A.2d at 624.

If a court determines that an investigative detention has
occurred, fruits seized pursuant to the investigative deten-
tion shall be suppressed unless a police officer can point to
specific facts which create a reasonable suspicion that the
person is involved in criminal activity. Commonwealth v.
Hayward, 756 A.2d 23, 27 (Pa.Super. 2000); Terry v. Ohio, 392
U.S. 1, 25-27, 20 L.Ed.2d 889, 88 S.Ct. 1868 (1968). In deter-
mining whether reasonable suspicion exists, a court must
examine several factors, including the informant’s reliabili-
ty, veracity, and basis of knowledge, as well as whether the
information supplied to the police contained “specific and
articulable facts” that would lead the police to believe that
criminal activity may be afoot. Hayward, 756 A.2d at 27.

Finally, an arrest or “custodial detention” must be sup-

ported by probable cause. See Dunaway v. New York, 442
U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614 A.2d 1378 (Pa.
1992); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043,
1047-1048 (Pa. 1995). The distinction between an investiga-
tive detention and a custodial one is that a custodial detention
“involve[s] such coercive conditions as to constitute the func-
tional equivalent of an arrest.” Ellis, 662 A.2d at 1047. In
determining whether custodial detention exists, “[t]he stan-
dard…is an objective one, with due consideration given to the
reasonable impression conveyed to the person interrogated
rather than the strictly subjective view of the troopers or the
person being seized…” and “must be determined with refer-
ence to the totality of the circumstances.” Commonwealth v.
Edmiston, 535 Pa. 210, 634 A.2d 1078, 1085-86 (Pa. 1993). As
our Supreme Court has noted in Commonwealth v.
Boczkowski, 577 Pa. 421, 846 A.2d 75, 90 (Pa. 2004):

A person is in custody for Miranda purposes only
when he “is physically denied his freedom of action
in any significant way or is placed in a situation in
which he reasonably believes that his freedom of
action or movement is restricted by the interroga-
tion.” Commonwealth v. Johnson, 556 Pa. 216, 727
A.2d 1089, 1100 (Pa. 1999). The U.S. Supreme
Court has elaborated that, in determining whether
an individual was in custody, the “ultimate inquiry
is…whether there [was] a ‘formal arrest or
restraint on freedom of movement’ of the degree
associated with a formal arrest.” Stansbury v.
California, 511 U.S. 318, 322, 114 S.Ct. 1526, 128
L.Ed.2d 293 (1994).

To justify a custodial detention, probable cause must exist.
Probable cause is present when there is reasonably trust-
worthy information which warrants a reasonable person in
the belief that the suspect has committed or is committing a
crime. Commonwealth v. Rodriguez, 526 Pa. 268, 585 A.2d
988, 990 (1991). Probable cause has also been characterized
as those facts and circumstances existing at the time of
arrest which would justify a reasonably prudent person in
the belief that a crime has been committed and that the
defendant was the probable perpetrator. Commonwealth v.
Bailey, 460 Pa. 498, 333 A.2d 882 (1975).

The defendant was subjected to an investigative deten-
tion and the Commonwealth did not prove sufficient facts
demonstrating reasonable suspicion that criminal activity
was afoot. While it is true that the subsequent police chase
and the abandonment of the contraband in question are facts
of record, the Court has no difficulty in finding that the flight
and abandonment resulted from the illegal investigative
detention of the defendant, which began well before the
defendant made the decision to flee.

This Court believes that the interaction between Officer
Eastman and the defendant began as a mere encounter.
However, within seconds of the mere encounter, Officer
Eastman transformed the interaction into much more. The
record reflects that Officer Eastman requested that the
defendant identify himself while sitting in the passenger seat
of a pick-up truck during daylight hours, albeit in a high
crime area. Officer Eastman’s own testimony discloses that
the defendant was not free to leave the scene at this time.
There were no facts presented by the Commonwealth demon-
strating reasonable suspicion at the time Officer Eastman
testified that the defendant was not free to leave the scene.
Officer Eastman ordered the defendant to keep his hands
where they could be seen. When the defendant attempted to
leave the pick-up truck, Officer Eastman ordered the defen-
dant to return to the pick-up truck. At a minimum, the inter-
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action became an investigative detention, which must have
been supported by reasonable suspicion.1 Noticeably absent
from the suppression hearing testimony is any observation or
evidence remotely providing a reasonable suspicion that the
defendant was engaged in any criminal activity. Officer
Eastman’s suspicions concerning the descriptions of the rela-
tionship between the driver and the defendant do not amount
to reasonable suspicion that criminal activity was afoot.
Officer Eastman positively stated that he did not observe any
criminal activity at the time. Any evidence derived from the
investigative detention was, therefore, properly suppressed.

Additionally, contraband discarded by a person fleeing a
police officer are the fruits of an illegal ‘seizure’ where the
police officer possessed neither ‘probable cause’ to arrest the
individual nor reasonable suspicion to stop the individual and
conduct an investigative detention. Commonwealth v. Matos,
543 Pa. 449, 672 A.2d 769 (1996); Commonwealth v. Jeffries,
454 Pa. 320, 311 A.2d 914 (1973). The record in this case dis-
closes that Officer Eastman turned his interaction with the
defendant into an investigative detention very early into the
interaction without any legal basis for doing so. The suppres-
sion hearing record is devoid of specific facts which create a
reasonable suspicion that the defendant was involved in crim-
inal activity at the time he was not free to leave. Officer
Eastman had neither probable cause nor reasonable suspicion
to justify the seizure of the defendant and, therefore, the action
of the police in chasing the defendant and subsequently arrest-
ing him was a violation of his Fourth Amendment rights.

For the foregoing reasons, the Order of Court granting
suppression should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 This Court does not believe that the interaction ever arose
to the level of an arrest. However, assuming that such a con-
clusion could be made, the record certainly does not contain
facts that rise to the level of probable cause.

Commonwealth of Pennsylvania v.
Mitchell Harris

Appeal—Sufficiency of Evidence—Verdict Contrary to Evidence

1. The Court found that the Defendant intentionally
placed the victim in fear of imminent serious bodily injury
through the use of menacing or frightening activity and fol-
lowing a non-jury trial Defendant was found guilty of two
counts of simple assault.

2. It is for the trier of fact to determine credibility and
any doubts concerning defendant’s guilt are to be resolved
by the fact-finder unless the evidence was so weak and
inconclusive that no probability of fact could be drawn from
the evidence.

3. Defendant waived his claim that the Court’s verdict
was so contrary to the weight of the evidence that it shocks
one’s sense of justice by not properly preserving the claim,
but even if he had preserved it, only the trial judge can
determine the weight of the evidence.

(William R. Friedman)

Krista M. Hartnett for the Commonwealth.
Lisa Vogel Phillips for Defendant.

No. CC 200604510. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 4, 2007—This is a direct appeal

wherein the defendant, Mitchell Harris, appeals from the
Judgment of sentence of November 20, 2006. After a non-
jury trial, this Court found the defendant guilty of two counts
of simple assault, in violation of 18 Pa.C.S.A. §2701(a)(1) and
§2701(a)(3), both second degree misdemeanors. At Count 3
of the Information, the defendant was sentenced to a period
of incarceration of 11 1/2 to 23 months with permission for
alternative housing at the Next Step Program. At Count 2,
this Court sentenced the defendant to a period of time served
of approximately 487 days. The defendant filed a timely
notice of appeal. The defendant filed an Amended Concise
Statement of Matters Complained Of On Appeal alleging that
the evidence adduced at trial was insufficient as a matter of
law to convict the defendant of both counts of simple assault.
The defendant also claims that the verdict is so contrary to
the evidence that the verdict shocks one’s sense of justice.
The errors raised by the defendant are without merit and the
judgment of sentence should be affirmed.

The credible evidence presented at trial disclosed that
the following events transpired:

On July 20, 2005, the defendant and the victim, Nicole
McCune, who was at the time of trial 32 years old, resided in
separate apartments within the same house. The defendant
resided with his mother in the downstairs apartment and the
victim resided in the upstairs apartment with her mother and
her 5 year old son. The defendant and the victim had known
each other for approximately 30 years. On the evening of July
20, 2005, at approximately 10:30 p.m., the defendant asked the
victim to give him a ride to a local bar. The victim agreed.
While en route to the bar, the defendant made a derogatory
comment to the victim, which the victim did not take serious-
ly but rather interpreted more as a joke. The victim tapped the
defendant on his leg and told the defendant “not to say that.”
At this point, the defendant became agitated and grabbed the
victim’s right wrist. The defendant then told the victim to hit
him on his right leg. The victim resisted and the defendant
then grabbed the victim’s hand and began hitting himself on
his own leg with the victim’s fist. The defendant then opened
the passenger door of the victim’s vehicle and stated “If you
don’t stop this fucking car, you will lose your door and I will
make sure of it.” The victim repeatedly asked the defendant to
close the door. At this point, the defendant began moving the
transmission gear shift as the victim drove the vehicle, to the
point that the gears became stripped. When the victim was
finally able to stop the car, the defendant exited the vehicle
and slammed the door shut. The defendant called the victim a
“fucking bitch” and a “nigger.” The victim believed that the
door was broken as a result of the defendant’s conduct.

The defendant began walking away from the victim’s vehi-
cle. The victim parked her car and exited the vehicle. She
approached the defendant, who by this time entered another
vehicle being operated by another person. The victim yelled at
the defendant and advised him of the damage to her vehicle.
The defendant attempted to strike the victim at this time but the
victim returned to her vehicle and returned home to her apart-
ment. As the victim was removing items from her car and as
she was about to enter her apartment, a vehicle pulled up and
the defendant exited that vehicle. The defendant entered his
first-floor apartment. The victim entered the building a few
minutes later. As the victim entered the building, the defendant
approached her in the doorway and began yelling at her and
accusing her of hitting him in the leg. The victim responded by
telling the defendant that his statements were “a goddamn lie.”
As soon as the victim made that statement, the defendant
grabbed the victim by the throat and “body slammed” her to the
floor. The defendant grabbed the victim with both hands and
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threatened to kill her. The defendant was choking the victim
and the victim was unable to breathe. The victim was forcibly
thrown to the floor. The defendant continued to choke the vic-
tim and the victim was unable to move as a result of the defen-
dant’s weight being on top of her. At this time of the incident, the
victim weighed approximately 90 pounds. The defendant
weighed approximately 190 pounds. The victim’s mother then
came down from the upstairs apartment. The defendant
released the victim for a brief period of time. However, the
defendant then grabbed the victim’s neck and “slammed” her
up against the front door of the building. The defendant
grabbed the victim’s wrists and began punching the victim with
her own fists. In an effort to defend herself, the victim grabbed
the defendant’s groin area. The victim freed herself and, upon
her mother’s directive, went upstairs to her apartment.

The victim temporarily lost consciousness during the
incident. However, after the incident had subsided, she
called the police and sought medical attention. As a result of
this incident, the victim suffered a fractured tibia and an
anterior lateral meniscus tear as well as other physical
injuries. The defendant was subsequently arrested.

The defendant claims that the evidence was insufficient to
convict him of both counts of simple assault. When considering a
challenge to the sufficiency of the evidence, the appellate court
must determine whether the evidence at trial, and all reasonable
inferences derived therefrom, when viewed in a light most favor-
able to the Commonwealth, establish all of the elements of the
offense of conviction beyond a reasonable doubt. Commonwealth
v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005). It is for the trier
of fact to make credibility determinations. Commonwealth v.
Schoff, 911 A.2d 147, 159 (Pa.Super. 2006). Any doubts concern-
ing a defendant’s guilt are to be resolved by the fact-finder unless
the evidence was so weak and inconclusive that no probability of
fact could be drawn from the evidence. Id.

With respect to the conviction at Count 2, Title 18 Pa.C.S.A.
§2701(a)(1), states that a person is guilty of simple assault if
he “attempts to cause or intentionally, knowingly or reckless-
ly causes bodily injury to another.” 18 Pa.C.S. §2701(a)(1); See
Commonwealth v. Jackson. 907 A.2d 540, 545 (Pa.Super.
2006). Bodily injury is statutorily defined as an “impairment
of physical condition or substantial pain.” 18 Pa.C.S.A. 2301.

This Court found the testimony of the victim and her moth-
er to be credible in this case. Their testimony clearly demon-
strates that the defendant not only attempted to cause bodily
injury to the victim. The evidence demonstrated that the defen-
dant attempted to strike the victim while the defendant was
located inside a vehicle prior to the incident that occurred in the
entrance way to the defendant’s and victim’s apartments. The
evidence was abundantly sufficient to prove these elements
once the defendant attacked the victim inside the apartment
entrance way. The defendant grabbed the victim, threw her to
the floor while holding her neck and once the victim was on the
floor, the defendant choked the victim. Once the victim freed
herself, the defendant again grabbed the victim by her throat
and “slammed” her into the front door of the residence.
Moreover, the victim sustained a fractured tibia, a meniscal
tear and other injuries. The elements of simple assault, 18
Pa.C.S. §2701(a)(1), were sufficiently proven in this case.

With respect to the conviction at Count 3, Title 18
Pa.C.S.A. §2701(a)(3) provides that a person commits simple
assault when he “attempts by physical menace to put anoth-
er in fear of imminent serious bodily injury.” The elements
which must be proven are intentionally placing another in
fear of imminent serious bodily injury through the use of
menacing or frightening activity. Commonwealth v. Little,
614 A.2d 1146, 1151-1155. Intent can be proven by circum-
stantial evidence and may be inferred from the defendant’s
conduct under the attendant circumstances. Id. at 1154.

The evidence in this case, as recited above, demonstrates
beyond a reasonable doubt that the defendant intentionally
placed the victim in fear of imminent serious bodily injury
through the use of menacing or frightening activity. The
defendant violently choked the victim and otherwise attacked
the victim. During this period, the defendant threatened to
kill the victim. The defendant was much larger than the vic-
tim. The defendant was male and the victim was female. This
Court believes that the evidence demonstrated beyond a rea-
sonable doubt that the defendant engaged in frightening and
menacing activity designed to place the victim in fear of
imminent serious bodily injury. Accordingly, the defendant
was found guilty of both counts simple assault and the judg-
ment of sentence should be affirmed.

The defendant finally claims that this Court’s verdict was
so contrary to the weight of the evidence that the verdict
shocks one’s sense of justice. This claim of error was not
properly preserved and the defendant has, therefore, waived
this claim. As set forth in Criswell v. King, 834 A.2d 505; 512.
(Pa. 2003) referring to claims challenging the weight of the
evidence, “it is a claim which, by definition, ripens only after
the verdict, and it is properly preserved so long as it is raised
in timely post-verdict motions.” The record is devoid of a
post-verdict motion raising this issue. Therefore, the Court
believes that this issue has been waived by the defendant.

However, assuming that the issue has not been waived,
the claim of error is wholly without merit. As further set
forth in Criswell,

Given the primary role of the jury in determining
questions of credibility and evidentiary weight, the
settled but extraordinary power vested in trial
judges to upset a jury verdict on grounds of eviden-
tiary weight is very narrowly circumscribed. A new
trial is warranted on weight of the evidence grounds
only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that
it shocks one’s sense of justice and the award of a
new trial is imperative so that right may be given
another opportunity to prevail. The only trial entity
capable of vindicating a claim that the jury’s verdict
was contrary to the weight of the evidence claim is
the trial judge—decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d
698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177, 1189 (Pa. 1994). Although Criswell spoke in
terms of a jury verdict, there is no distinction relative to a
non-jury verdict.

The initial determination regarding the weight of the evi-
dence is for the fact-finder, in this case, this Court.
Commonweatlh v. Jarowecki, 923 A.2d 425, 433 (Pa.Super.
2007). This Court was free to believe all, some or none of the
evidence. Id. A verdict should only be reversed based on a
weight claim if that verdict was so contrary to the evidence
as to shock one’s sense of justice. Id. See also Commonwealth
v. Habay, 2007 Pa.Super. 303; 2007 Pa.Super. LEXIS 3125
(October 10, 2007).

The court here concluded that, after considering and
weighing all the evidence, the testimony of the victim and
the Commonwealth’s evidence was credible, despite the
arguments made by the defendant to the contrary. As set
forth above, this evidence supported the verdict. This evi-
dence was supported in the record and the verdict was not
against the weight of the evidence.

The judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.
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Commonwealth of Pennsylvania v.
John S. Burton

Appeal—Reasonable Suspicion—Sufficiency of Evidence—
Sentence

1. Police officer conducted a traffic stop of Defendant with
whom the police officer was familiar. Defendant provided false
identification, but when police officer attempted to arrest him,
Defendant assaulted police officer and resisted arrest.

2. Following a non-jury trial and sentencing, Defendant
filed a timely direct appeal alleging that reasonable suspi-
cion did not support the traffic stop and there was insuffi-
cient evidence to convict.

3. A police officer must be able to articulate specific facts
that establish reasonable suspicion to believe that the vehi-
cle or its driver violated the Pennsylvania Vehicle Code and
must do so by considering the totality of the circumstances.

4. The test for sufficiency of evidence is whether viewing
the evidence, and all reasonable inferences therefrom, in the
light most favorable to the Commonwealth, the fact-finder
reasonably could have determined that all the elements of
the crime were established beyond a reasonable doubt.

(William R. Friedman)

Christopher Mark Stone for the Commonwealth.
Stephen J. Taylor for Defendant.

No. CC 200616671. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 4, 2007—This is a direct appeal

wherein the defendant, John S. Burton, appeals from the judg-
ment of sentence of April 12, 2007. Prior to trial, this Court
denied the defendant’s motion to suppress based upon his
allegation that his vehicle was illegally stopped. After a non-
jury trial, the defendant was convicted of Aggravated Assault
(Count I), in violation of 18 Pa.C.S.A. §2702(a)(3) and (c),
Resisting Arrest (Count II), in violation of 18 Pa.C.S.A. §5104,
False Identification to Law Enforcement, in violation of 18
Pa.C.S.A. §4914(a)(Count III) and Driving Without a License,
in violation of 18 Pa.C.S.A. §1501(a)(Count V). The defendant
was acquitted of violating 35 Pa.C.S.A. §780-113(a)(16)(Count
IV). Thereafter, this Court sentenced the defendant to a peri-
od of incarceration of not less than 9 not more than 23 month-
s’ imprisonment at Count I. At Count II, the defendant
received a concurrent term of probation of two years. At
Count III, the defendant received a concurrent term of proba-
tion of one year. Count V, the defendant received no further
penalty. A timely Notice of Appeal was filed. The defendant
filed a Concise Statement of Errors Complained Of On Appeal
alleging that the requisite level of reasonable suspicion did
not support the stop of his vehicle. He has also alleged that
evidence adduced at trial was insufficient as a matter of law
to convict the defendant of aggravated assault and resisting
arrest. The record in this case supports the verdict of this
Court and the judgment of sentence should be affirmed.

The evidence presented established that on September 9,
2006, Pittsburgh Police Officer Daniel Nowak was on routine
patrol in the Arlington Heights section of Pittsburgh,
Pennsylvania. At approximately 6:43 p.m. on that day, Officer
Nowak observed the defendant driving a blue Audi sedan
automobile at the intersection of Arlington Avenue and
Sterling Street. The defendant was familiar to Officer Nowak
because Officer Nowak had conducted a traffic stop of the
defendant’s vehicle on July 11, 2006 during which time the
defendant identified himself as John Carlos Miller. During

that stop, the defendant advised Officer Nowak that he was
from Detroit, Michigan. The defendant advised Officer
Nowak that he did not possess a valid Pennsylvania or
Michigan driver’s license. The defendant was issued a cita-
tion in the name of John Carlos Miller on that date.
Subsequent to the interaction of July 11, 2006, Officer Nowak
learned that the defendant was a homicide suspect in Detroit.

Based upon the facts that Officer Nowak believed that the
defendant did not possess a valid driver’s license in July,
2006 and the fact that the defendant was a wanted “at-large”
homicide suspect, Officer Nowak conducted a stop of the
vehicle operated by the defendant on September 9, 2006.
Officer Nowak approached the blue Audi and requested that
the defendant provide his driver’s license. The defendant
responded that he didn’t possess one. Officer Nowak then
requested any form of identification. The defendant
responded that he didn’t have any. Upon being questioned by
Officer Nowak as to ownership of the vehicle, the defendant
responded that his friend owned the vehicle. Officer Nowak
requested the name of the friend. The defendant then
responded that his aunt owned the vehicle. Officer Nowak
requested that the defendant step out of the vehicle toward
the rear of the vehicle. The defendant complied and consent-
ed to a search of the vehicle for weapons.

At this point, Officer Nowak asked the defendant for his
name and date of birth. The defendant provided the name of
Michael Thomas with a date of birth of March 14, 1987.
Based upon his July, 2006 interaction with the defendant,
Officer Nowak believed the defendant was lying about his
identity at this time. The defendant recalled the July, 2006
incident and asked Officer Nowak if he had a warrant based
upon the citation that was issued in July, 2006. The defen-
dant then acknowledged lying about his identity.

Officer Nowak then advised the defendant he was under
arrest and requested the defendant to turn around. Officer
Nowak pulled out his handcuffs. The defendant slowly
turned around and Officer Nowak was able to place one
handcuff around his left wrist. As that handcuff locked, the
defendant pulled away from Officer Nowak, turned toward
him and struck Officer Nowak in the face, hitting his nose.
The defendant struck Officer Nowak “hard” with a closed
fist. Officer Nowak’s nose immediately began bleeding and
he experienced pain. Officer Nowak continued to attempt to
take the defendant into custody but the defendant began to
struggle and fight with Officer Nowak and refused to comply
with Officer Nowak’s demands to “stop fighting” and “stop
resisting arrest.” Officer Nowak repeatedly attempted to
reach for his taser and his police radio but every time he
tried to do so, the defendant gained an advantage in the
struggle. Officer Nowak was “scared.”

At some point, a civilian, Brendan Speers, drove by.
Officer Nowak requested Mr. Speers’ assistance and Mr.
Speers immediately stopped at the scene, left his vehicle and
helped Officer Nowak control the defendant. When Mr.
Speers approached the scene, Officer Nowak was on his
back, holding onto the defendant “for dear life.” With Mr.
Speers help, Officer Nowak was able to place the defendant
in handcuffs and the defendant was arrested. At a later date,
the defendant was identified as John Samuel Burton having
a date of birth of December 29, 1983. Although not germane
to this appeal, after the defendant was arrested, a quantity of
cocaine was found in the vehicle operated by the defendant.

Officer Nowak was treated at UPMC South Side Hospital.
During the incident, Officer Nowak received cuts and abra-
sions to his hands and face. His lips were swelled. His knees
were swelled up for a couple of weeks. His nose continued to
bleed on and off for about a week.

The defendant questions whether this Court properly denied
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his suppression motion challenging the legality of the stop of his
motor vehicle. Before stopping a vehicle, an officer must be
able to articulate specific facts that establish reasonable suspi-
cion to believe that the vehicle or its driver was in violation of
the Pennsylvania Vehicle Code. Commonwealth v. Hall, 2007
Pa.Super. 220; 2007 Pa.Super. LEXIS 2169; Commonwealth v.
Hendricks, 927 A.2d 289 (Pa.Super. 2007); Commonwealth v.
Little, 2006 Pa.Super. 186, 903 A.2d 1269, 1272 (Pa.Super. 2006);
Commonwealth v. Sands, 2005 Pa.Super. 372, 887 A.2d 261, 271-
72 (Pa.Super. 2005). Although a police officer need not establish
that the Vehicle Code was actually violated prior to stopping a
vehicle, the officer must provide a reasonable basis for his or
her belief that the Vehicle Code was being violated.
Commonwealth v. Vincent, 806 A.2d 31, 33 (Pa.Super. 2002);
Commonwealth v. Palmer, 751 A.2d 223, 226 (Pa.Super. 2000);
Commonwealth v. Bowersox, 450 Pa.Super. 176, 675 A.2d 718,
721 (Pa.Super. 1996). This standard is less demanding than
probable cause. Commonwealth  v. Cook, 558 Pa. 50, 57, 735
A.2d 673, 676 (1999). In order to determine whether the police
officer had reasonable suspicion, the totality of the circum-
stances must be considered. In the Interest of D.M., 566 Pa. 445,
781 A.2d 1161, 1163 (2001). A police officer’s reasonable infer-
ences which are drawn from the facts in light of his experience
are entitled to due weight. Cook, 735 A.2d at 676.

The evidence adduced at the suppression hearing demon-
strated that Officer Nowak possessed reasonable suspicion
that the defendant was violating the Pennsylvania Motor
Vehicle Code. Officer Nowak credibly testified that he
believed that at the time of the vehicle stop, the defendant
did not possess a valid driver’s license. This knowledge
arose from his personal observation in July of 2006 that the
defendant did not possess a valid driver’s license. Officer
Nowak personally observed the defendant driving in July,
2006 and about two months later in September, 2006. Officer
Nowak cited the defendant for driving without a valid license
in July, 2006. Additionally, Officer Nowak testified that the
traffic stop was also based on information that he received
that the defendant was a wanted “at-large” homicide sus-
pect. These facts demonstrate that Officer Nowak had a rea-
sonable suspicion that the defendant was violating the vehi-
cle code at the time of the vehicle stop and he had reasonable
suspicion that the defendant was wanted for a homicide in
Michigan. The stop of the vehicle was constitutional.

The defendant next challenges whether the evidence was suf-
ficient to convict him for aggravated assault and resisting arrest.
The test for sufficiency is whether viewing the evidence, and all
reasonable inferences therefrom, in the light most favorable to
the Commonwealth, the fact-finder reasonably could have deter-
mined that all the elements of the crime were established beyond
a reasonable doubt. Commonwealth v. May, 584 Pa. 640, 647, 887
A.2d 750, 753 (2005); Commonwealth v. Mackert, 781 A.2d 178,
186 (Pa.Super. 2001). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt were
to be resolved by the fact-finder unless the evidence was so weak
and inconclusive that no probability of fact could be drawn from
the evidence. Id. A trial court’s credibility determinations must
be given great deference. See Commonwealth v. O’Bryon, 820
A.2d 1287, 1290 (Pa.Super. 2003).

The defendant complains that the evidence was insuffi-
cient to convict him of 18 Pa.C.S.A. §2702(a)(3). As it applies
to this case, that provision states

(a) Offense defined. —A person is guilty of aggra-
vated assault if he:

(3) attempts to cause or intentionally or knowingly
causes bodily injury to a police officer…in the per-
formance of duty;

With respect to the charged aggravated assault, the verdict
can only stand if the following four elements existed beyond a
reasonable doubt: that appellant (1) attempted to cause or
intentionally or knowingly caused (2) bodily injury (3) to a
police officer (4) in the performance of duty. 18 Pa.C.S.A.
2703(a)(3). Commonwealth v. Petaccio, 764 A.2d 582, 585
(Pa.Super. 2000). Knowledge that the victim is a police officer
is not an element of the crime of aggravated assault. Bodily
injury is statutorily defined as an “impairment of physical
condition or substantial pain.” 18 Pa.C.S.A. 2301.

The evidence in this case was sufficient to convict the defen-
dant of aggravated assault. There can be no dispute that, at the
time of the incident at issue, the evidence was more than suffi-
cient to prove beyond a reasonable doubt that Officer Nowak
was a police officer performing his duties as a police officer.

Moreover, the facts adduced at trial were sufficient to
prove that the defendant attempted to cause or intentionally
or knowingly caused an impairment of Officer Nowak’s
physical condition. The testimony at trial established that
the defendant punched Officer Nowak in the face while
Officer Nowak was attempting to place the defendant under
arrest. The resultant injury necessitated that Officer Nowak
present himself to the hospital for treatment. His nose bled
for over a week as a result of the injury. He sustained lacer-
ations to his face and other parts of his body. His knees were
injured as well. These injuries constitute impairment of
Officer Nowak’s physical condition and, moreover, the
actions of the defendant were consistent with an attempt to
cause an impairment of Officer Nowak’s physical condition
and substantial pain to Officer Nowak.

This Court finds that the facts of this case are consistent
with those set forth in Commonwealth v. Petaccio, 764 A.2d
582 (holding that punch to the face of an officer, accompa-
nied by a kick to her stomach, is the very type of conduct
prohibited by §2702(a)(3)) and Commonwealth v. Biagini,
540 Pa. 22, 655 A.2d 492 (1995) (bodily injury proved where
defendant punched police officer in the face). Accordingly,
the evidence was sufficient to convict the defendant of
aggravated assault.

The defendant also challenges his conviction for resisting
arrest. The offense of resisting arrest is established when a “per-
son…with the intent of preventing a public servant from effect-
ing a lawful arrest or discharging any other duty…creates a sub-
stantial risk of bodily injury to the public servant or anyone else,
or employs means justifying or requiring substantial force to
overcome the resistance.” 18 Pa.C.S. §5104; Commonwealth v.
Stevenson, 894 A.2d 759, 775 (Pa.Super. 2006).

There was sufficient evidence by which the Commonwealth
of Pennsylvania proved beyond a reasonable doubt that these
elements existed. As set forth above, Officer Nowak was clear-
ly discharging his duties as a police officer during the incident
in question in this case. Officer Nowak was clearly attempting
to arrest the defendant. The defendant engaged in significant
physical aggression in resisting that arrest by punching Officer
Nowak in the face and by otherwise fighting with Officer
Nowak. These facts demonstrate that the defendant’s conduct
created a substantial risk of bodily injury. Additionally, both
Officer Nowak’s testimony and Brendan Speer’s testimony as
to the fact that substantial force was necessary to overcome the
defendant’s resistance and to take the defendant into custody
was credble. Without the help of a good Samaritan, Officer
Nowak may have been unable to overcome the defendant’s
aggression and resistance. The evidence was sufficient to con-
vict the defendant of resisting arrest.

Accordingly, the judgment in this case should be affirmed.

BY THE COURT:
/s/Mariani, J.
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Mine Safety Appliances Company v.
Century Indemnity Company, et al.

Declaratory Relief—Failure to Defend and Provide
Coverage—Future Claims—Interested Parties

1. Century Indemnity Company is the successor in inter-
est to the issuers of insurance policies issued to MSA and it
failed to reimburse MSA for settlements and defense costs
which it had paid in numerous personal injury lawsuits.

2. Century Indemnity Company sought declaratory relief
as to tort claims that have been resolved and future claims
that had not yet been filed against MSA.

3. Claimants with pending claims have interests which
will be affected by the declaration.

4. An insured or insurance company cannot pursue a
declaratory judgment in Pennsylvania state courts where
there are a large number of claimants with outstanding claims
or whenever there are claimants outside of Pennsylvania
jurisdiction who will not voluntarily participate.

5. The Court has no subject matter jurisdiction where
claimants with pending and unresolved claims are indispen-
sable parties and have not been joined.

(Mary Ann C. Acton)

George L. Stewart, II and Michael H. Sampson for Plaintiff.
Nicholas A. Pascioullo and Melvin R. Shuster for Defendant.

No. GD 06-013611. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., November 29, 2007—The issue that I con-

sider in this Opinion and Order of Court is whether Vale
Chemical Co. v. Hartford Accident Indemnity Co., 516 A.2d
684 (Pa. 1986), and its progeny apply when an insurance
company, without joining any persons having past, current,
or future claims against the insured, seeks declaratory relief
as to defense and coverage issues, only as to claimants whose
claims have been resolved and potential claimants who have
not yet raised claims against the insured.

Mine Safety Appliance Company sued Century Indemnity
Company, as successor in interest to the issuers of insurance
policies issued to Mine Safety, raising breach of contract and
bad faith counts for failure to defend and provide coverage.
Mine Safety alleges that it has been sued in numerous per-
sonal injury lawsuits and Century has not reimbursed Mine
Safety for settlements and defense costs which it has paid.1

Mine Safety’s breach of contract counts are based on
breaches of a 1961 policy, a 1964 policy, a 1969 policy, a 1970
policy, and a policy identified as a Cal Union Policy. The
relief which Mine Safety seeks is a judgment in the sum
Mine Safety has paid for defense costs and settlements. The
final count is a claim for breach of the duty of good faith and
fair dealing under which Mine Safety seeks consequential
and punitive damages.

Century’s Second Amended Answer, New Matter and
Counterclaims includes a five-count counterclaim. In Count
I (Declaration of Rights and Obligations—“Other
Insurance”), Century seeks a declaration that Century’s total
obligation to Mine Safety for any of the underlying claims
against Mine Safety that have been settled or otherwise fully
resolved and for any future claims that have yet to be filed
against Mine Safety is limited to Century’s obligations under
the 1970 policy (i.e., Century has no obligations under the
1961, 1964, and 1969 policies).

In Count II (Declaration of Rights and Obligations—

Number of Occurrences), Century seeks a declaration that
the underlying claims against Mine Safety that have been
settled or otherwise finally resolved, and any future claims
that have yet to be filed against Mine Safety result from or
arise out of a single occurrence.

In Count III (Declaration of Rights and Obligations—
Obligation to Defend or Pay Defense Costs), Century seeks a
declaration that Century’s obligation to pay defense costs
incurred by or on behalf of Mine Safety and reflected in
invoices provided to Century during the period June 15, 2005
to December 31, 2005 is limited to the payment of the agreed-
upon share of such defense costs and Century has no obliga-
tion to defend any underlying claims that have not been for-
warded to the law firm designated by Century for defense.

In Count IV (Declaration of Rights and Obligations),
Century requests this court to enter an award consistent
with Century’s contentions at paragraphs 15-19. Paragraph
15 is an incorporation provision. Paragraph 16 states that to
the extent the court determines that Century is liable for any
portion of the costs of the defense and/or indemnity of any of
the underlying claims that have been settled or otherwise
fully resolved, Century is entitled to a determination of the
proper allocation of such costs, if any, as between Mine
Safety and Century. Paragraph 17 states that to the extent
that the court determines that Century is liable for the costs
of defense and/or indemnity of any of the underlying claims
that have been settled or otherwise fully resolved, Century is
entitled to a determination that it could only be obligated to
pay its pro rata or proportionate share of such costs that
were properly settled and which fall within the terms, condi-
tions, and exclusions of the insurance policies. Paragraph 18
states that until the applicable Century policies are exhaust-
ed, Mine Safety will demand that Century pay 100% of all
costs of defense and indemnity associated with underlying
claims that will in the future be alleged against Mine Safety.
Paragraph 19 states that Century seeks a determination that
it could only be obligated to pay its pro rata or proportionate
share of the costs associated with the underlying claims that
will in the future be alleged against Mine Safety that fall
within the terms, conditions, and exclusions of the policies.

In Count V (Contribution, Allocation, or Set-Off), Century
requests the court to enter an award consistent with its con-
tentions at paragraphs 20-23. Paragraph 23 is the only appli-
cable paragraph. It provides that to the extent Century is
obligated to pay more than its proportionate share of the
defense and indemnity costs demanded by Mine Safety,
Century is entitled to apportionment, contribution, indemni-
fication, payment, reimbursement, and/or setoff from Mine
Safety to the extent appropriate under applicable law, in the
amounts of its respective proportionate share of the defense
and indemnity costs incurred in connection with the under-
lying claims.

Mine Safety seeks dismissal of Counts I-III based on Vale
Chemical Co. v. Hartford Accident Indemnity Co., supra. In
an underlying lawsuit, Vale Chemical was sued in Illinois by
a woman who claimed that her cancer was caused by her
mother’s use of a product manufactured by Vale Chemical
during her mother’s pregnancy. Vale Chemical then sued in
the Pennsylvania state courts under Pennsylvania’s
Declaratory Judgments Act, 42 Pa.C.S. §§7531-7541, to deter-
mine whether its insurance contracts with Transamerica and
Hartford required them to defend Vale Chemical and indem-
nify it against the Illinois plaintiff ’s claim.

The trial court in the Pennsylvania proceedings ruled
that both companies were required to provide a defense.
The Superior Court affirmed in an opinion that adopted the
multiple trigger theory of liability. The Pennsylvania
Supreme Court reversed on the ground that the Common
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Pleas Court lacked jurisdiction to enter a declaratory judg-
ment because an interested party (i.e., the injured Illinois
plaintiff) was not joined. The Court held that failure to join
the Illinois plaintiff was a fatal defect because she had an
interest in seeing that an insurance company paid a judg-
ment entered against its insured. Vale, supra, 516 A.2d at
686-87. The Court’s opinion cited 42 Pa.C.S. §7540(a) which
provides, in relevant part, that “[w]hen declaratory relief is
sought, all persons shall be made parties who have or claim
any interest which would be affected by the declaration, and
no declaration shall prejudice the rights of persons not par-
ties to the proceeding.”

Century contends that Vale does not apply because
Century does not seek declaratory relief as to persons with
pending claims. Instead, Century seeks declaratory relief
only as to tort claims that have been resolved and future
claims that have yet to be filed against Mine Safety.

According to Century, Vale does not bar a request for
declaratory relief for underlying claims against Mine Safety
that have been settled or otherwise fully resolved because
these claimants have no interest which could be affected by
a declaration that Century has no obligations under the 1961
policy, 1964 policy, and 1969 policy and that any future
claims are limited to those obligations under the 1970 policy.

Century claims that it is entitled to seek declaratory relief
as to future claims that have not yet been filed against Mine
Safety, including declarations that (i) any future claims only
involve Century’s obligations under the terms of the 1970
policy and (ii) any future claims arise from or out of a single
occurrence. Century relies on J.H. France Refractories v.
Allstate, 555 A.2d 797 (Pa. 1989), where the Court ruled that
Vale does not require a joinder of claimants who assert their
claims after the declaratory judgment action is filed.

Century relies on the ruling of the Common Pleas Court
of Philadelphia in Kvaerner U.S., Inc. v. OneBeacon
Insurance Co., No. 0940 April Term 2003, 2003 WL22282606
(C.P. Phila. Sept. 29, 2003), which found merit to the argu-
ments that Century is raising in the present case. In that
case, Kvaerner instituted a declaratory judgment action
seeking a finding that the insurance policies the defendants
issued to Kvaerner obligated the defendants to defend
Kvaerner against asbestos-related bodily injury claims and
to indemnify Kvaerner for all damages payable by it with
respect to asbestos claims. The only parties to the litigation
were the insured (Kvaerner) and its insurance companies.
Kvaerner did not join any of the tort claimants in the under-
lying litigation against Kvaerner.

In its complaint, Kvaerner sought declaratory relief as to
all asbestos-related claims. In response to Century’s prelim-
inary objections raising a lack of subject matter jurisdiction,
the Court limited Kvaerner’s claims for declaratory relief to
claimants who had settled their claims with Kvaerner and
future asbestos-related claimants. With respect to claimants
who had settled their claims, the Court stated:

Any effect which the declaratory judgment would
have upon the parties that settled is highly specula-
tive and would only be incidental to the issues in the
instant action. The settled claimants are not essen-
tial to the merits of this issue and justice can be
accomplished without violating due process rights.
Accordingly, this court finds that claimants that have
settled with Kvaerner in the underlying actions do
not have an interest in this action. Id. at *2.

With respect to future asbestos claims, the Court, citing
J.H. France, stated that future asbestos-related claimants
are not indispensable parties to the present action.2

I am not following Kvaerner because it denies interested

parties the protections which Vale intended to furnish and
would render Vale meaningless.

Any ruling as to the coverage available to claimants
whose claims have been resolved and as to future claimants
would in this case—and in almost all cases—involve the
same issues that will be addressed in coverage disputes as to
existing claimants. In other words, if Century’s counterclaim
also sought declaratory relief as to claimants with existing
and unresolved claims, the issues would not change. Since
the issues would not change, any rulings favorable to the
insurance company would eventually apply in litigation
involving coverage for claimants with existing and unre-
solved claims. The applicable doctrines by which this would
occur include a requirement that one Common Pleas Court
judge follow the legal rulings made by another judge of the
same court; Common Pleas Court judges must follow opin-
ions of the appellate courts; and one Superior Court panel
must follow the rulings of an earlier Superior Court panel.3

I recognize that §7540(a) of the Declaratory Judgment
Act provides that no declaration shall prejudice the rights of
persons not parties to the proceeding. However, at the most,
this only means that a person is not bound by a declaration
entered in a proceeding in which he or she was not a party.4

It does not mean that the legal rulings made in the first pro-
ceeding do not control the second proceeding. It would be an
absurd result to construe §7540(a) to mean that in the second
proceeding, the insurance company could not cite and the
Common Pleas Courts and the Superior Court could not fol-
low (or even refer to) an opinion of the Pennsylvania
Supreme Court entered in the first proceeding.

Century devotes most of its brief to arguing the obvious-
claimants whose claims have been fully resolved have no
interest in Century’s counterclaim. However, Century never
explains why claimants with pending claims do not have
interests which would be affected by the declaration and
how a court could make a declaration which did not “preju-
dice the rights of persons not parties to the proceeding.” 42
Pa.C.S. §7540(a).

It is recognized that an insured or an insurance company
cannot pursue a declaratory judgment action in the
Pennsylvania state courts whenever there are a large num-
ber of claimants with outstanding claims or whenever there
are claimants outside the jurisdiction of the Pennsylvania
courts who will not voluntarily participate in the
Pennsylvania proceedings. If this is an undesirable result,
the cure is not to allow proceedings in which claimants with
the most to lose are not required to be joined in litigation that
will affect their interests. Instead, the cure should be to per-
mit a declaratory judgment action to proceed if the interests
of those whom it is impossible or not feasible to join are ade-
quately represented by the present parties. See discussion in
Zurich Insurance Co. v. Baxter International, Inc., 655
N.E.2d 1173, 1177-80 (Ill. App. Ct. 1995) (discussion of no
precedential value); Zurich Insurance Co. v. Baxter
International, Inc., 670 N.E.2d 664, 668 (Ill. 1996); and
Monsanto Co. v. Aetna Casualty and Surety Co., 565 A.2d 268
(Del. Super. Ct. 1989).

Also see City of Philadelphia v. Commonwealth, 838 A.2d
566 (Pa. 2003), where the Court said that §7540(a) is subject
to reasonable limitations. The “guiding inquiry in any dis-
cussion of indispensability is whether justice can be done in
the absence of the parties asserted to be necessary.” Id. at
584. Thus, where there is a frontal constitutional attack on an
act of the General Assembly, the Attorney General stands in
a representative capacity for all non-Commonwealth parties
having an interest in seeing the statute upheld. Also see
Commonwealth, Office of Attorney General v. Richmond
Township, 917 A.2d 397 (Pa.Cmwlth. 2007); Stilp v.
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Commonwealth, 910 A.2d 775, 785-86 (Pa.Cmwlth. 2006).
For these reasons, I am granting Mine Safety’s motion for

judgment on the pleadings as to Counts I and II of Century’s
counterclaim.

I next consider the motion for judgment on the pleadings
as to Count III in which Century seeks a declaration as to its
obligation to defend. I also find a lack of subject matter juris-
diction for failure to join an indispensable party because of
Century’s failure to join claimants with pending and unre-
solved claims.

In Vale, the insured sought declaratory relief as to
whether its insurance companies were required to defend
the action filed against Vale and to indemnify it for liability.
In holding that the jurisdictional requirements of the
Declaratory Judgment Act with respect to joinder of indis-
pensable parties had not been satisfied, the Pennsylvania
Supreme Court did not distinguish between a duty to defend
and a duty to provide coverage.

Also, the issues that will be addressed in a declaratory
judgment count seeking a declaration as to the duty to pro-
vide a defense are very similar to the issues that will be
addressed in a declaratory judgment action seeking a decla-
ration as to the duty to indemnify a party making claims
under the policy. See General Accident Insurance Co. of
America v. Allen, 692 A.2d 1089, 1095 (Pa. 1997). Thus,
where declaratory relief is sought only as to the duty to
defend, a ruling that does not require joinder of any
claimants would, in many cases, result in decisions that
would detrimentally affect coverage claims for indemnifica-
tion without any claimant’s participation. Also, courts would
be inviting piecemeal litigation if Vale could be avoided
where the plaintiff sought only declaratory relief as to a duty
to defend.5

I next consider Mine Safety’s Motion for Judgment as to
Counts IV and V of the counterclaim. I am dismissing Count
IV—Full Declaration of Rights and Obligations—because it
appears to be dependent upon requested rulings as to the
declaratory relief that was sought in the earlier counts of the
counterclaim which have been dismissed. Furthermore, any
claims for declaratory relief sought in this court are dis-
missed for failure to join indispensable parties.

I am dismissing Count V because it appears to raise mat-
ters that are defenses to Mine Safety’s claims. To the extent
that declaratory relief is sought, it is barred by the failure to
join indispensable parties.

ORDER OF COURT
On this 29th day of November, 2007, it is hereby

ORDERED that plaintiff ’s motion for judgment on the plead-
ings with respect to the counterclaims of Century Indemnity
Company is granted and each count within the counterclaim
is dismissed.

BY THE COURT:
/s/Wettick, A.J.

1 Mine Safety’s complaint alleges that Mine Safety has been
sued in numerous personal injury lawsuits across the coun-
try, the vast majority of which involve Mine Safety’s respira-
tory protection products. The plaintiffs in these lawsuits are
suffering from various respiratory diseases. At this time,
Mine Safety is a defendant in approximately 23,000 underly-
ing claims.
2 I do not read J.H. France to allow declaratory relief as to
coverage where no claimants are parties to the litigation. In
J.H. France, the parties to the litigation included claimants
with existing and unpaid claims whose interests were simi-
lar to the interests of future claimants and the issue was
whether a court with jurisdiction to grant declaratory relief
would lose its jurisdiction because of subsequent filings. In

the present case, this court never had jurisdiction to grant
declaratory relief.
3 I recognize that rulings made in Mine Safety’s breach of
contract claims against Century may affect coverage for
claimants with existing and unresolved claims and future
claimants. However, there is no legislation which provides
that in a breach of contract action all persons who have or
may claim any interest that may be affected by the litigation
must be made parties.
4 I believe that this provision means that a court may not fur-
nish declaratory relief whenever the declaration may preju-
dice the rights of persons not parties to the proceedings.
5 The Kvaerner case rejected Kvaerner’s attempts to distin-
guish between a duty to defend and a duty to indemnify. The
Court said that since “the plaintiffs-claimants have an inter-
est in coverage, this court finds that the underlying
claimants have an interest in this action.” Kvaerner, supra,
2003 WL 22282606, at *2.

Moon Area School District v.
Board of Property Assessment Appeals

and Review (Interested Parties: Maronda
Homes, Inc., Moon Township

and Allegheny County)
Assessments of Acreage or Unimproved Property—Second
Class County Code

1. Taxing body is not prevented from appealing an assess-
ment of acreage or unimproved property to demonstrate that
the fair market value of the property is in excess of its cur-
rent assessed value, notwithstanding provision of the Second
Class County Code (72 P.S. Section 5452.13) which provides
that land that is being developed shall continue to be
assessed as acreage or unimproved property until lot is
improved with a new building and is either sold or occupied
for residential purposes.

2. Purpose of Section 13 of Second Class County Code,
which is to encourage development of vacant and unim-
proved property for residential use by not requiring develop-
er to pay real estate taxes based on the value of the improve-
ments made on the property until the new building is
constructed and either sold or occupied, is not applicable to
prevent a taxing body from challenging the assessment on the
ground that the assessment is less than the fair market value.

(Peter Clyde Papadakos)

M. Janet Burkardt for Moon Area School District.
Robert J. Reith for Allegheny County.
James G. McLean for Maronda Homes, Inc.

Nos. BV05-000618; BV05-000201; BV05-000203. In the Court
of Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION AND ORDER OF COURT
Wettick, A.J., December 3, 2007—This litigation involves

assessment appeals for three tax parcels for the years 2005-
2007.

On January 31, 2002, Maronda Homes acquired a parcel
consisting of unimproved property (Parcel 806-D-196) for
$800,000. At the time of acquisition, the property had an
assessed valuation of $176,000. No tax assessment appeals
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were filed as to this parcel for tax years 2002, 2003, or 2004.1

On May 3, 2005, the School District filed a tax assessment
appeal for 2005. On November 28, 2005, the Board of
Property Assessment Appeals and Review kept the assess-
ment at $176,700. The School District appealed to the Board
of Viewers.

The second and third parcels that are the subject of this
litigation (Parcel 808-S-194 and Parcel 808-P-271) are
referred to as the Foxwood Knolls Plan of Lots. On May 17,
2001, the Foxwood Plan was acquired for $600,000. At the
time of acquisition, Parcel 808-S-194 had an assessed valua-
tion of $35,500, and Parcel 808-P-271 had an assessed valua-
tion of $114,500. No tax assessment appeals were filed as to
these parcels for tax years 2001, 2002, 2003, and 2004.2

On May 3, 2005, the School District filed a tax assess-
ment appeal for both parcels. On September 19, 2005, the
Board of Assessment Appeals and Review kept the assessed
value of the two parcels at $35,500 and $114,500. The School
District appealed the decision as to both parcels to the
Board of Viewers.

The Board of Viewers has postponed any hearing pending
a ruling by this court as to the applicability of Section 13 of
the assessment legislation governing counties of the second
class (72 P.S. §5452.13) to the assessments of these parcels.

This section reads, in relevant part, as follows:

No land assessed as acreage or unimproved proper-
ty, which is subsequently laid out in residential lots
and the plan of such lots is recorded, shall be
assessed in excess of the total assessment of the
land as acreage or unimproved property until such
time as the lots are actually improved with perma-
nent construction of any new building and either
sold to a bona fide purchaser or occupied for resi-
dential purposes.

Assessments in Allegheny County are based on 2002 val-
ues. Thus, under Section 13, assessments for years 2005-2007
must be based on the 2002 assessed value of the land as
acreage or unimproved property. No assessment for years
2005-2007 may take into account increases in value attribut-
able to the development of the property. However, neither
Section 13 nor any other provision of the Second Class County
and General Assessment Laws bars a taxing body from
appealing an assessment of land that has been approved for
residential development, or that is being developed, on the
ground that the assessed value of the land as acreage or
unimproved property is less than the fair market value as of
2002 of the land as acreage or unimproved property.

The purpose of Section 13 is to encourage the develop-
ment of vacant and unimproved property for residential use
by not requiring the developer to pay taxes based on
improvements made to the property until a new building is
constructed and the property is either sold or occupied. In
Re: Appeal from the Action of the Board of Property
Assessment Appeals and Review of Allegheny County regard-
ing the Assessments of Residential Property owned by vari-
ous owners and situated in Allegheny County, Pennsylvania v.
County of Allegheny and various Municipalities and School
Districts, 151 P.L.J. 9 (2002). Section 13 achieves this purpose
by providing that land which is being developed shall contin-
ue to be assessed as acreage or unimproved property until a
lot is improved with a new building and either sold or occu-
pied for residential purposes. In these proceedings, the pro-
tections of Section 13 do not apply because the School District
is claiming only that the 2002 fair market values of the prop-
erties as acreage or unimproved property is greater than
their current assessed values.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 3rd day of December, 2007, it is ORDERED that

the Board of Viewers shall hear the tax appeals in BV05-
000618, BV05-000201, and BV05-000203 and shall make its
decision based on the ruling made in this Opinion.

BY THE COURT:
/s/ Wettick, A.J.

1 On February 12, 2002, Maronda Homes filed an application
for approval of a plan of lots with Moon Township. Approval
was received on August 3, 2005.
2 An application for approval of subdivision plan for Foxwood
Plan was filed by Maronda Homes on February 12, 2002. On
July 8, 2004, Maronda received final approval for the plan.

Target National Bank/Target Visa v.
Liz G. Samanez and Target National Bank v.

John R. Celesti
Preliminary Objections—Sufficiency of Complaint

1. Where a complaint does not describe an express agree-
ment, the complaint must include sufficient documentation
and allegations to permit the defendant to calculate the total
amount allegedly due, by reading the documents attached to
the complaint and the allegations in the complaint.

2. The defendant’s failure to object to an invoice at the
time it is received does not result in an implied agreement
that the amount claimed to be owed is correct. The defen-
dant may question the correctness of the claim regardless of
whether he or she previously questioned the correctness of
the invoices.

(Meg L. Burkardt)
Gregg L. Morris for Plaintiff.
Liz G. Samanez, Pro Se.
Thomas J. Dausch for John R. Celesti.

No. AR07-009777 and No. AR06-009418. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION AND ORDER OF COURT
Wettick, A.J., December 19, 2007—The subject of this

Opinion and Order of Court is defendants’ preliminary
objections to plaintiffs’ complaints raising noncompliance
with the pleading requirements of Pa. R.C.P. 1019 because of
the failure of plaintiffs to attach the monthly credit card
statements upon which plaintiffs’ claims are based, and
plaintiffs’ failure to attach writings that govern the defen-
dants’ obligations.

I. Target National Bank/Target Visa v. Samanez
The complaint filed by plaintiff (“Target”) alleges that

defendant opened an account with plaintiff for the purchase
of goods and services. Plaintiff maintains accurate books of
account recording all credits and debits for this account.
Defendant received monthly statements setting forth the
nature and amount of all charges made by defendant.
Defendant refuses to pay a balance due and owing of
$8,215.84.

The only writing attached to plaintiff ’s complaint is a
July 25, 2007 closing statement showing a previous balance
of $8,180.84, late charges of $35.00, a new balance of
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$8,215.84, an amount past due of $1,814.34, and a minimum
payment due of $8,215.84.

In Worldwide Asset Purchasing, LLC v. Stern, 153 P.L.J.
111 (2004), and in FIA Card Services, N.A. v. Kirasic, AR06-
009360, 156 P.L.J. 39 (November 7, 2007), I addressed pre-
liminary objections to complaints to recover credit card bal-
ances based on a failure to attach the writings setting forth
the terms and conditions of the credit card agreement and
documents to support balances allegedly due.

In Worldwide Asset Purchasing, Bank of America was the
issuer of the credit card and suit was brought by Worldwide
Asset Purchasing. I ruled that Worldwide Asset Purchasing
was required to attach to the complaint the written assign-
ment or assignments that traced ownership of the account
from Bank of America to Worldwide Asset Purchasing.

In Worldwide Asset Purchasing, the credit card compa-
nies filed complaints which attached only one monthly state-
ment showing the balance allegedly due. I ruled that the
complaints failed to comply with the requirements of Rule
1019 that a plaintiff shall (1) set forth the material facts upon
which a cause of action is based and (2) attach the writings
when a claim is based on a writing. I said that whenever a
claim involves one period of time in which the initial terms
and conditions of the credit card agreement apply and other
periods of time in which amended terms and conditions
apply, the plaintiff must attach to the complaint both the
original and amended terms and conditions with the dates on
which they are applicable.1

I also ruled that a complaint in which a plaintiff seeks
recovery of a specific amount of money that is allegedly due
must include documentation or allegations supporting recov-
ery of this amount. I said that a complaint must contain suf-
ficient documentation and allegations to permit a defendant
to calculate the total amount of damages that are allegedly
due by reading the documents attached to the complaint and
the allegations in the complaint.2

In FIA Card Services, the plaintiff ’s initial complaint
alleged that the defendant received monthly statements
which accurately stated all purchases and payments made
during the month, interest charges imposed on the unpaid
balance, and the amount due. The complaint stated that as
of November 9, 2006, the remaining balance was
$22,061.86. The defendant filed preliminary objections
based on my ruling in Worldwide Asset Purchasing that
requires a credit card company to attach writings showing
the terms and conditions of the applicable credit card
agreement(s) and the applicable monthly statements which
support the amount that is claimed. Card Services filed an
amended complaint which attached the monthly statements
upon which it based its claim for $22,061.86. However, it
did not attach any writings showing the terms and condi-
tions of the credit card agreements applicable to the defen-
dant during the relevant times. Consequently, I sustained
the defendant’s preliminary objections to the amended
complaint with leave to amend.

Card Services filed a second amended complaint which
stated that it was unable to attach a copy of the applicable
writings governing interest rates and fees during the rele-
vant times. However, in the second amended complaint,
Card Services only sought payment of the amount of the cash
advances and purchases identified in the invoices attached
to the complaint, less payments made to the plaintiff as set
forth in the invoices.

Card Services attached to its second amended complaint
a November 2004 statement showing a balance of $0.00 for
the beginning of the billing cycle. Card Services also
attached to the complaint the monthly statements from
November 2004 through August 2006. The total amount of

the cash advances and purchases shown on these statements,
less the total amount of payments shown on these state-
ments, was $16,251.99. In this lawsuit, this was the only
money that Card Services sought to recover.

I overruled the defendant’s preliminary objections, stat-
ing that while the plaintiff cannot produce the writings that
govern the defendant’s obligations during the period in
question, the defendant does not dispute that the credit card
that is the subject of this litigation was issued by the plain-
tiff to the defendant in 1990. A fact-finder may assume that
any writing governing the defendant’s obligations to the
plaintiff between 1990 and August 2006 included the obliga-
tion to pay the cash advances and purchases shown on the
invoices. Thus, the writings that the plaintiff cannot pro-
duce would be needed only to establish finance charges, late
fees, over limit fees, and the like that the plaintiff may have
been permitted to impose. However, the claim raised in the
second amended complaint does not include any of these
items. Consequently, the writings that the plaintiff attached
to the second amended complaint supported the claim that
the plaintiff is raising.

I stated:

In summary, in consumer credit transactions, the
Pennsylvania Rules of Civil Procedure require a
credit card issuer seeking to recover money
allegedly due to attach to the complaint the writ-
ings which support the claim which the credit card
issuer is making. Invoices showing cash advances
or purchases support a claim for payment of these
items. Id. @*4.

In the present case, Target contends that my rulings in
Worldwide Asset Purchasing and FIA Card Services do not
apply. According to Target, this is a lawsuit to recover an
account stated. Target has alleged that defendant received
monthly statements and never raised any objections to the
contents of the statements. Consequently, according to
Target, she has agreed to pay the balance set forth in the
final statement so any writings describing the relationship
between the parties and the monthly charges and credits set
forth in prior statements are irrelevant.3

The law recognizes a lawsuit based on an account stated
where the complaint describes discussions between the par-
ties or other back and forth communications as to the
amount that is due. Once an agreement is made as to the
amount that will resolve the dispute, this account stated con-
stitutes a new and independent cause of action superseding
any antecedent cause of action.

There may be situations in which a party’s silence will be
deemed to be an agreement to make payment of the amount
set forth in a statement, in which instance it is not necessary
for the creditor to introduce documents concerning the
underlying transaction or documents supporting the amount
of damages set forth in the statement. However, the failure
to object cannot be construed as assent to pay the amount set
forth in the statement unless the creditor can plead facts in
addition to the failure to object to the invoice which show an
express or implied agreement to pay the amount set forth in
the invoice.

Traditionally, an account stated was a promise by a
debtor to pay a stated account of money which the parties
had expressly agreed upon. Watter H.E. Jaeger, 15
Williston on Contracts §1862 (3d ed. 1972). The doctrine
was expanded to include an implied promise by the debtor
to the creditor: “To establish an account stated there must
be a contract between the parties, that is, an express or
implied promise by the debtor to the creditor.” Id. at 566
(footnote omitted).



page 78 volume 156  no.  7Supplement to The Lawyers Journal

Black’s Law Dictionary 18 (8th ed. 2004) defines account
stated as follows:

A balance that parties to a transaction or settle-
ment agree on, either expressly or by implication.
The phrase also refers to the agreement itself or to
the assent giving rise to the agreement.

Standard Pennsylvania Practice (Second), Action on
account stated, describes an account stated as follows:

An account stated is an account in writing, exam-
ined and accepted by both parties.

Observation: An account stated is an agreement
between parties to an open account; it includes a
promise by the debtor, express or implied, to pay
that balance.

To produce an account stated, the account must be
rendered, and the other party must accept, agree
to, or acquiesce in the correctness of the account. 4
Standard Pennsylvania Practice 2d §22:17 at 303
(2001) (footnotes omitted).

The creation of an account stated is discussed in
Contracts, Sections 512 and 513 of the Pennsylvania Law
Encyclopedia (Second). The relevant portions of the discus-
sion are set forth below:

§512. — General Considerations
An account stated has been defined as an account
in writing, examined and expressly or impliedly
accepted by both parties thereto, as distinguished
from a simple claim or a mere summary of
accounts.

In an action upon an account stated, it is not neces-
sary to show the nature of the original transaction
or indebtedness or to set forth the items entering
into an account in the pleadings. However, in an
action of enforcement of accounts stated, the plain-
tiff must prove there is an account in writing,
examined and accepted by both parties, of which
acceptance need not be expressly so, but may be
implied from the circumstances. There must also
be evidence of an acceptance, at least from the cir-
cumstances, by the defendant. 13 P.L.E.2d
Contracts §512 at 9-10 (2001) (footnotes omitted).

§513. — Assent of Parties as to Account
To produce an account stated, the account must be
rendered, and the other party must accept, agree
to, or acquiesce in the correctness of the account,
under such circumstances as to import a promise of
payment on the one side and acceptance on the
other. In short, there must be a meeting of the
minds, and there can be no account stated where
the account rendered meets with general objection.

Acceptance or acquiescence need not be manifest-
ed expressly, but may be implied from the circum-
stances. Where the debtor has had an opportunity
to scrutinize the account, his silence is prima facie
evidence of acquiescence in an account stated, but
the rule is otherwise if the debtor makes a timely
objection.

Something more than mere acquiescence by failing
to take exception to a series of statements of
account received in the mail is required to create
an account stated. 13 P.L.E.2d Contracts §513 at 11-
12 (2001) (footnotes omitted).

I have reviewed the limited Pennsylvania case law dis-

cussing an action upon an account stated. The case law is
accurately summarized in Sections 512 and 513 of the
Pennsylvania Law Encyclopedia.

The opinions in the following cases appear to be the most
recent Pennsylvania state court published opinions address-
ing the cause of action of an account stated: Obermayer,
Rebmann, Maxwell & Hippel v. Banta, 28 Pa. D.&C.4th 225
(C.P. Phila. 1996), aff ’d in part, vacated in part, 687 A.2d 866
(Pa.Super. 1996); Rush’s Service Center, Inc. v. Genareo, 10
Pa. D.&C.4th 445 (C.P. Lawrence 1991); C-E Glass v. Ryan, 70
Pa. D.&C.2d 251 (C.P. Beaver 1975); and Ryon v.
Andershonis, 42 Pa. D.&C.2d 86 (C.P. Schuylkill 1967).

In Obermayer, the Court stated that in the action of
enforcement of accounts stated, the plaintiff must prove
there is an account in writing examined and accepted by
both parties. 28 Pa. D.&C.4th at 233. Acceptance by the
defendant may be implied from the circumstances. Id. In
this case, the Court found acceptance because the defendant
expressed concern to the plaintiff about his ability to pay the
fees recorded in the accounts. Id. at 233-34.

In Rush’s Service Center, the Court stated that a com-
plaint states a cause of action upon an account stated if it
contains averments that there had been a running account,
a balance remains due upon the account, the account has
been rendered to the defendant, and the defendant has
assented to the account. 10 Pa. D.&C.4th at 447. The Court
overruled the defendant’s preliminary objections because
the complaint contained the necessary averments. Id. at
448. The opinion never described the allegations in the com-
plaint which would support a finding that the defendant
assented to the account.

In C-E Glass, the plaintiff alleged that it sent statements
each and every month. 70 Pa. D.&C.2d at 252. It attached to
the complaint a monthly statement of account showing the
amounts allegedly due for each of four invoices and a total
balance due. It did not include information about the goods
purchased or the amounts charged. The Court held that
these allegations did not state a cause of action on an account
stated because “something more than mere acquiescence by
failure to take exception to a series of statements of accounts
received in the mail is required.” Id. at 253.

In Ryon, an insurance broker sued for insurance premi-
ums. 42 Pa. D.&C.2d at 87. The complaint alleged that an
account had been stated and the defendant has refused and
neglected to pay the account. The Court ruled that these alle-
gations did not set forth a cause of action on an account stat-
ed: “[m]utual assent to the correctness of the computation is
essential to an account stated. Here, there is no allegation
that defendant assented to the correctness of the account
submitted to him.” Id. at 88 (citations omitted).

According to this legal authority which I have described,
there cannot be an account stated without evidence showing
an agreement (express or implied) that the defendant owes
the amount set forth in the account. Plaintiff ’s complaint
does not include any factual allegations that would support a
finding of an express or implied agreement that the card-
holder will pay the amount set forth in the statement
attached to plaintiff ’s complaint.

It appears to be plaintiff ’s position that a recipient of an
invoice is estopped from requiring the party submitting the
invoice to prove the accuracy of the amount claimed in the
invoice unless the recipient has contested the accuracy of
the invoice upon which plaintiff ’s complaint is based. Even
if there are situations in which this position may have merit,
it is without merit in credit card transactions because it is
based on the assumption that the recipient, upon review of
an invoice, can readily determine whether this is an amount
that he or she owes.
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This is not an accurate assumption in credit card transac-
tions. Credit cardholders who do not pay the full amount of the
new balance usually do not know whether any charges, other
than the charges for purchases and cash withdrawals, are cor-
rect. It is reasonable to assume that most credit cardholders
have never attempted to read the entire initial cardholder
agreement. Furthermore, even if they attempted to do so, it is
unlikely that they would fully understand what they have read.
Also, most agreements provide that they can be amended upon
fifteen days notice, and frequently the monthly statements are
accompanied by amendments to the initial agreement that can-
not be understood unless the credit cardholder has access to
and does review the initial agreement, subsequent amend-
ments, and the newest amendment. This does not occur.

In the present case, for example, the annual percentage
rates in the monthly statements from October 25, 2005
through September 25, 2007 frequently differed from month-
to-month. In January 2006, the annual percentage rate for
purchases was 20.99%; in May 2006, the annual percentage
rate for purchases was 21.74%; in August 2006, the annual
percentage rate for purchases was 22.24%; in December
2006, the annual percentage rate for purchases was 22.24%;
and in March 2007, the annual percentage rate for purchas-
es was 28.24%.

For several months, there was a late payment fee charge
of $35.00.

While the credit cardholder, looking at the statement, can
see the amount of the charges that were imposed, he or she
is unlikely to know whether the charges are consistent with
the writings governing the cardholder’s obligations.
Consequently, he or she is not in a position to either agree or
disagree with the amount of the balance in any monthly
statement that does not begin with a $0.00 balance.

The above description of the cardholder and issuer rela-
tionship is consistent with the findings in a September 2006
108-page report prepared by the United States Government
Accountability Office titled Credit Cards—Increased
Complexity in Rates and Fees Heightens Need for More
Effective Disclosures to Consumers, www.gao.gov, Document
GAO-06-929 (9/2006) (the “Report”).

The portion of the Report titled Results in Brief, states
that disclosures are too complicated for many consumers to
understand. Id. at 4-6. In addition, the disclosures are often
poorly organized, burying important information in the text,
and scattering information about a single topic in numerous
places. Id. at 6. The design of the disclosures often makes the
disclosures hard to read with large amounts of the text in
small, condensed typefaces and poor, ineffective headings.
Id. at 6. The cardholder is not in a position to agree or dis-
agree with the charges on a monthly statement that are unre-
lated to the cash withdrawals and purchases shown on the
monthly statement because the obligations imposed on the
cardholder are not easily understood.

Prior to 1990, most issuers charged a fixed interest rate
and imposed few other charges. Thus, furnishing an ade-
quate disclosure was relatively easy. Today, credit cards fea-
ture complex pricing structures. Id. at 13. Most cards now
assess one interest rate on balances from the purchase of
goods, another on balances that are transferred from anoth-
er credit card, and a third on balances that result from using
the card to obtain cash. Also, the cards usually provide for
payments to be allocated first to the balance assessed at the
lowest interest rate. Id. at 14-15, 27.

In addition to having separate rates for the different
transactions, the cards increasingly impose interest rates
that vary periodically as market interest rates change.
Issuers typically establish these variable rates by taking the
prevailing level of a base rate, such as the prime rate, and

adding a fixed percentage amount. They frequently reset the
interest rates on a monthly basis. Id. at 15.

Most credit cards provide for a penalty fee, described as
a late fee, which issuers assess when they do not receive at
least a minimum required payment by the due date. Most of
the cards have a tiered fee structure depending upon the
amount of the balance held by the cardholder (e.g., $15.00
late fee where the balances are between $100.00 and
$250.00; $25.00 to $29.00 fee on accounts with balances up to
$1,000.00; and $34.00 to $39.00 fee where the balance
exceeds $1,000.00). Id. at 19-20.

Most issuers also assess cardholders a penalty fee for
exceeding the credit limit, with the over limit fee also involv-
ing the use of a tiered structure. Id. at 20-21. Cards frequent-
ly have total credit limits at a lesser limit for cash. Id. at 22.
Also, issuers do not reject purchases during the sale author-
ization even though the transaction puts the cardholder over
the card’s credit limits, thereby exposing the cardholder to
an over limit fee and a higher interest rate. Id. at 30.

Many cards provide for higher interest rates to be
assessed if cardholders make late payments or exceed the
credit limit. Id. at 24. Many cards also provide for increased
rates when cardholders fail to make payments to other cred-
itors. Id. at 24-25.

Most of the cards also provide for the cardholder to pay
fees for certain services (e.g., 3% of cash advance amounts,
3% of transfer of a balance from another creditor, 3% of pur-
chases made in a foreign country). Id. at 23.

The Report concluded that the disclosures which provide
information about the costs and terms of using credit cards
“had serious weaknesses that likely reduce their usefulness
to consumers;… The disclosures…[were] written at a level
too difficult for the average consumer to understand, and
[had] design features, such as text placement and font sizes,
that did not conform to guidance for creating easily readable
documents. When attempting to use these disclosures, card-
holders were often unable to identify key rates or terms and
often failed to understand the information in [the] docu-
ments.” Id. at 33.

The pricing structures depend upon the circumstances of
the cardholder, and credit card disclosures are inadequate to
inform cardholders as to the interest rates, fees, penalties,
and other costs that may be imposed. The Report stated that
the “disclosure documents were written such that under-
standing them required a higher reading level than that
attained by many U.S. cardholders; …nearly half of the adult
population in the United States reads at or below the eighth-
grade level.” Id. at 38. Accordingly, the Securities and
Exchange Commission recommends that disclosure materi-
als be written at a sixth-to eighth-grade level. Id. Disclosures
of credit card issuers on average were written “at a reading
level commensurate with about a tenth-to twelfth-grade edu-
cation.” Id. at 37. An understanding of the disclosures in the
solicitation letters would require “an eleventh-grade level of
reading comprehension, while understanding the cardmem-
ber agreements would require about a twelfth-grade educa-
tion. Id. In addition, certain portions of the typical disclosure
documents required even higher reading levels to be under-
standable. For example, information about annual percent-
age rates, grace periods, balance computation, and payment
allocation methods required “a minimum of a fifteenth-
grade education, which is the equivalent of 3 years of college
education.” Id. at 38.

The Report described additional problems that also pre-
vented cardholders from understanding the transactions,
even assuming that the relevant documents were available.
The disclosure documents do not use effective organization-
al structures and formatting. Id. at 38. The typical credit



page 80 volume 156  no.  7Supplement to The Lawyers Journal

card disclosure lacks effective organization. Id. at 39. Many
of the disclosure documents use font sizes that are difficult
to read and thus hinder the consumer’s ability to find infor-
mation. Id. at 41. The typical disclosure documents are over-
ly complex and present the relevant information in too much
detail, “such as by using unfamiliar or complex terms to
describe simple concepts.” Id. at 46.

CONCLUSION
It is the position of Target that in litigation instituted by

an issuer to recover money allegedly due, a cardholder can-
not question the correctness of the claim unless the card-
holder previously questioned the correctness of the invoices
upon which the claim is based. If I were to accept Target’s
position, I would be creating a rule of law that imposes an
obligation on the part of any person receiving an invoice to
respond to the issuer of the invoice. There is no body of law
which supports this position. If this were to become the law
of Pennsylvania, every lawsuit to recover money allegedly
due in which invoices were sent would include two counts—
a breach of contract count and an account stated count based
on the invoices that the plaintiff furnished the defendant.

The cause of action of an account stated is based on prin-
ciples of contract law. There must be an express or implied
agreement between the creditor and debtor that the debtor
owes the amount set forth in the account. Where a complaint
does not describe an express agreement, the complaint must
include allegations which would support a finding that the
cardholder has agreed that he or she owes the amount set
forth in the writing. Plaintiff ’s complaint does not do so.

Cardholders do not know whether the finance charges,
fees, penalties, and costs set forth in a monthly statement are
permitted under the applicable credit card agreement. If
cardholders cannot be expected to know whether the infor-
mation in the monthly statement accurately states what they
owe, there cannot be an express or implied agreement that
their silence means that they have agreed that the amount
claimed is correct.

For these reasons, I am sustaining defendant’s prelimi-
nary objections.

II. Target National Bank v. Celesti
The complaint filed in this case is virtually identical to

the complaint filed in the prior action.
Target alleges that defendant opened an account for the

purchase of goods and services. Defendant made or author-
ized a number of purchases and as of July 25, 2006, defen-
dant owes $8,121.05 on the account. Plaintiff maintains accu-
rate books of account recording all credits and debits.
Defendant has received monthly statements and has failed to
object to any of these statements. The only document
attached to the complaint is a July 25, 2006 statement show-
ing a previous balance of $8,086.05, a late payment fee of
$35.00, and a new balance of $8,121.05.

Defendant has filed preliminary objections based on my
Opinion in Worldwide Asset Purchasing. For the reasons that
I sustained defendant’s preliminary objections in the action
at AR07-009777, I am sustaining defendant’s preliminary
objections to the complaint filed in this action.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
No. AR07-009777

On this 19th day of December, 2007, it is hereby
ORDERED that defendant’s preliminary objections to plain-
tiffs complaint are sustained and plaintiff may file an
amended complaint within thirty (30) days.

BY THE COURT:
/s/Wettick, A.J.

ORDER OF COURT
No. AR06-009418

On this 19th day of December, 2007, it is hereby
ORDERED that defendant’s preliminary objections are sus-
tained and within thirty (30) days plaintiff may file an
amended complaint.

BY THE COURT:
/s/Wettick, A.J.

1 Most credit card agreements permit the issuer to change
the terms and conditions of the cardholders’ obligations
regarding payment of interest, late fees, penalties, and costs
and this is a common occurrence.
2 The material facts on which the cause of action is based
include a listing of the cash advances, purchases, and
charges that form the basis of the amount for which a judg-
ment is sought. Those material facts may be pled by attach-
ing the monthly invoices to the complaint.
3 At the argument on defendant’s preliminary objections,
counsel for Target, while contending that such writings are
inapplicable and not relevant to a lawsuit to enforce an
account stated, handed to me the monthly statements Target
issued to plaintiff from October 25, 2005 through September
25, 2007. The November 25, 2005 statement begins with a
$0.00 balance (i.e., it shows full payment of the previous bal-
ance of $265.40). Consequently, at a minimum, Target will be
permitted to amend its complaint to attach these invoices
and to seek recovery of the total amount of the cash advances
and purchases shown on these statements less the total
amount of payments shown on these statements.
Furthermore, if Target, in an amended complaint, can attach
writings that show the terms and conditions of the credit
card agreements applicable to defendant during relevant
times, plaintiff can also recover finance charges, late fees,
and the like permitted under the agreements.

In this case, plaintiff is the issuer of the credit card.
Consequently, this case does not involve the requirement
imposed in Worldwide Asset Purchasing that the plaintiff
attach writings to the complaint that trace ownership of the
account from the issuer to the plaintiff.

Richard Colella v.
Borough of Wilkinsburg and

Civil Service Commission of the
Borough of Wilkinsburg

Statutory Appeal—Fire Department Promotion

1. Highest scoring applicant’s appeal was sustained with
Borough directed to promote him to Captain of the fire
department with seniority, lost earnings and benefits
restored retroactively to date of appointment of second high-
est scoring applicant.

2. Under the rationale of McGrath v. Staisey, 249 A.2d 280
(Pa. 1968), the Borough did not have discretion under its
Borough Code provisions to make its appointment from the
top three candidates in a case of promotion to Fire
Department Captain.

(I. M. Lundberg)
Patrick Sorek for Appellant.
Patricia L. McGrail for Borough of Wilkinsburg.
Michael B. Kaleugher for Civil Service Commission of the
Borough of Wilkinsburg.
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No. SA 07-22. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., December 20, 2007—This matter involves a

Statutory Appeal by Richard Colella, (“Colella”) relative to
the action of Wilkinsburg Borough (“Wilkinsburg”) in failing
to appoint him as Captain of its Fire Department. He con-
tends that as the candidate with the highest score, both writ-
ten and oral, he should have received the appointment rather
than Theodore, Hale, (“Hale”), the second highest scoring
candidate. Hale was in fact appointed to the Captain’s posi-
tion on April 19, 2006, and this appeal followed.

I. FACTS
Analysis of the records shows Hale to be the only mem-

ber of Wilkinsburg to be promoted twice, once as
Lieutenant, and once as Captain, and each time he was not
the candidate with the highest score. All other promotions
in Wilkinsburg, Police or Fire Department, have strictly fol-
lowed the scoring provided by the Civil Service
Commission. The question is whether Hale’s scoring second
behind Colella eliminates him, under the law, from consid-
eration for the one position available.

Counsel for Colella has filed an able and thought-provok-
ing brief as has Counsel for Wilkinsburg, who relies on Coles
v. Judd, 298 A.2d 687 (Pa.Cmwlth. 1973) for the proposition
that a Borough has unfettered discretion to appoint from
among the top three candidates for the Captain’s spot.

Colella contends that Coles is not controlling, and pres-
ents a learned exegesis of the development of the law in this
area. Obviously, the purpose of Civil Service is to substitute
merit for favoritism or politics. Colella argues that the earli-
er case of McGrath v. Staisey, 249 A.2d 280, (Pa. 1968) is
instructive as to how I should analyze the case herein.

The transcript before the Wilkinsburg Civil Service
Commission has been filed of record and the following facts
were established therein. Colella was a long-term employee
of the Borough in its Fire Department, having been hired in
1993. At all material times, its Chief was Owen McAfee.
Colella had been the Department’s Chief Engineer since
1998. In the year 2000, he sought to improve his position by
seeking appointment to the position of Captain. A co-worker,
Joseph Peterson, also applied, and he had a higher score on
the eligibility list, and was appointed Captain. (N.T. p. 13).

Later, on June 5, 2004, Colella was appointed by the Chief
to be acting Captain for B Platoon of the Fire Department, but
ten days later, that Order was rescinded, and Colella was sent
back to being Chief Engineer, and Hale was appointed acting
Captain, and was to serve in that capacity until June, 2006.

Colella grieved that action, but it appears that the griev-
ance was not followed up to arbitration, and Hale remained
acting Captain.

However, in January, 2005, the Chief changed Colella’s
assignment from Roaming Engineer to Chief Engineer on B
Platoon. Colella again grieved this action, and this time it did
go to arbitration, and as a result of the arbitrator’s award,
Chief McAfee entered a written order assigning Colella as
Chief Engineer to B Platoon retroactive to January, 2005,
and to terminate in January, 2006.

Nevertheless, in November, 2006, Colella was moved back
as roaming Chief Engineer. Also, and as part of the aforesaid
arbitration, Wilkinsburg agreed to establish new eligibility
lists for vacancies about to occur, and in December 2005, a
new Captain’s examination was held. Colella took that exam-
ination and scored 78 on the written portion. He then took
the oral examination held on January 17, 2006, and compiled
a score of 82.29, highest score for the Captain spot. (N.T. p.
21), (Exhibit 10 to Transcript, See also N.T. p. 26). Hale also

took the examinations, but was ranked number two, and his
combined score was 75.5.

Then, in March, 2006, the Borough Council decided that an
additional oral interview of the candidate was to be held with
a Borough Council Personnel Committee, and on March 22,
2006, Colella participated in that interview, but nothing from
that interview diminished his standing. Notwithstanding, and
according to Colella, Chief McAfee in early April, 2006, told
him that Council was not yet ready to make an appointment.
However, on April 19, 2006, Council did indeed appoint Hale
as Captain, and this appeal followed.

II. ANALYSIS
Wilkinsburg relies on Coles for the proposition that in

cases of promotion, the Council is entitled to pick from a list
of the top scoring three (3) candidates, and need not pick the
highest scorer. It distinguishes Coles from that of McGrath
because the Borough Code at Section 1184, specifically says,
“…Council shall make an appointment from the 3 names cer-
tified.” Judge Rogers, writing for the Court in Coles views
the language “unless filled by promotion” as critical because
it does not appear in the Borough Code Section 1184, but
does appear in the County Code under which McGrath was
decided. Hence, Judge Rogers found this to be a valid point
of distinction.

Counsel for Colella makes a telling point, however, when
he astutely notes that after Coles was decided in 1973, the
Borough Code was amended in 1986 to add the word “origi-
nal” before “position” so it now reads “every original posi-
tion…shall be filled only in the following manner after
which:….” There then follows the protocol of certifying
three (3) names from which Council may make its appoint-
ment. This Amendment occurred in 1986, and added the
aforesaid word “original” as well as subsections (b) and (c),
not here relevant.

Conspicuous by its absence is the word “original” from
Section 1188, which deals with promotions obviously of
employees who were originally hired as “original” employ-
ees, but are now full-fledged employees seeking to better
themselves by promotion. Section 1188 makes no reference
to picking candidates to be promoted from a list of three.

Counsel for Wilkinsburg filed a supplemental brief in
opposition to Counsel’s argument based on the word “origi-
nal,” and focuses on the last sentence of Section 1184, to-
wit, “As each subsequent vacancy occurs in the same or
another position precisely the same procedure shall be fol-
lowed.” Wilkinsburg obviously is arguing that the “promo-
tion” addressed in Section 1188 means the same as a “sub-
sequent vacancy.”

However, Section 1184, in the sentence before the last
sentence, on which Wilkinsburg relies addresses what is to
be done when an applicant is rejected by the Council for
reasons of unfitness, criminal record, or the like under
Section 1183. If there is such a rejection, then the next eli-
gible person moves up the list, and so on. I believe that is
what the last sentence relied on by Wilkinsburg applies to,
and not to promotions.

It would make no sense for the legislature to use the
word “promotion” in Section 1188, and yet make no refer-
ence to Section 1183, or 1184 if promotion was to equal
“vacancy.” Applying the rule of construction that legislative
enactments are to be harmonized with each other so as to
make sense of both, the most sensible approach is to distin-
guish between “vacancy” and “promotion.” Thus, my read-
ing of 1184 and 1188, and the emphasis on “original” is the
most reasonable way to harmonize them and not have one
word cancel out the other.

I am not impressed by Counsel’s reference to the Civil
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Service Rules and Regulations, which provide for the 1 out
of 3 procedure for promotion. No Borough enactment can
change the authorizing legislation, and in any event my har-
monizing of Sections 1184 and 1188 prevails.

Further, the rationale of McGrath is fully applicable.
Analysis of McGrath, and Section 1188, as amended, makes
it clear that promotions are NOT subject to the selection of 1
out of 3, but rather must go to the highest scoring candidate.
Accordingly, I sustain the appeal of Colella, and order him to
be promoted to the position of Captain retroactive to April
19, 2006, and to be made whole for any loss of wages or
fringe benefits, including seniority.

Colella has referred to me the opinion of my Colleague,
the Honorable Judith L.A. Friedman involving what they
believe to be an analogous case, to-wit, Fraternal Order of
Police, Lodge 91 v. North Versailles Township, Case Nos.
SA06-1235 & SA06-1271 (Allegheny C.P. July 11, 2007). In
view of my ruling here, I need not consider that case.
Further, the creation of the Borough Personnel Committee,
which Counsel for Colella views as unwarranted and unau-
thorized, is of no moment here since nothing came of
Colella’s meeting with it and nothing has been offered to
reduce Colella’s standing as the highest scoring candidate.

BY THE COURT:
/s/O’Reilly, J.

Date: December 20, 2007

ORDER OF COURT
AND NOW, to-wit, this 20th day of December, 2007, for

the reasons set forth in my Memorandum of this date, it is
hereby ORDERED, ADJUDGED and DECREED that the
Statutory Appeal filed by Richard Colella in this matter is
SUSTAINED; and the Borough of Wilkinsburg is directed to
promote Richard Colella to the position of Captain of its Fire
Department, forthwith, and retroactive to April 19, 2006, and
to be made whole for any loss of earnings or fringe benefits,
as well as seniority.

BY THE COURT:
/s/O’Reilly, J.

Mark A. Lukacs v.
Plum Borough School District,

Dawn Caruso, Kevin Dowdell, Linda Eazor,
Dan Lioy, Jeffrey Matthews,
Tom McCough, Paul Olijar,

Kris Traficanti, Loretta White
Preliminary Objections—Sunshine Law—Schools—
Suspensions and Terminations

1. Provisions of Sunshine Law (65 Pa.C.S.A. Section
708(a)(1)) requiring public meeting and formally recorded
votes do not apply to administrative actions of Assistant
Superintendent of Schools in suspending School District’s
Director of Business Affairs without pay pending hearing
before School Board.

2. School District’s Preliminary Objections were sus-
tained since decision by employee’s direct supervisor to sus-
pend him is an administrative action, which cannot be chal-
lenged under the open meeting provisions of the Sunshine
Law.

3. Sole remedy for termination and suspension of School

District employee is to seek review of actions in hearing
before the School Board under the provisions of the
Pennsylvania School Code.

(Peter Clyde Papadakos)

Bernard P. Matthews, Jr. for Plaintiff.
Anthony G. Sanchez and Leslie D. Kitsko for Defendants.

No. GD 07-009793. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., December 27, 2007—This matter came before

me in Motions Court on July 11, 2007, where I SUSTAINED
the Preliminary Objections of the Defendants, Plum
Borough School District, Dawn Caruso, Kevin Dowdell,
Linda Eazor, Dan Lioy, Jeffrey Matthews, Tom McCough,
Paul Olijar, Kris Traficanti, Loretta White, (collectively
called “Plum”) and DISMISSED Plaintiff, Mark A. Lukacs’,
(“Lukacs”) Complaint.

In essence, Lukacs was an administrator for Plum, to-wit,
Director of Business affairs, who was terminated by it on
April 25, 2007. Lukacs has contested that discharge and has
sought a hearing before the Board of Directors pursuant to
the PA School Code, 24, PCSA 1-101, et seq., and Section 10-
1089. See also, Knox v. Board of School Director Susquenita
School District, 888 A.2d 640, (Pa. 2005). This is his exclu-
sive remedy for his termination. Lukacs, however seeks to
invoke the Sunshine Act as an alternative means to regain
his job.

The initiation of his termination began with the filing of
charges against him on October 5, 2006, and his suspension
pending resolution of the charges. The Assistant
Superintendent of Plum issued the suspension after she had
met with Lukacs, and his attorney. By its terms, the suspen-
sion letter suspends Lukacs, and the Assistant
Superintendent states that she believes the allegations
against Lukacs are “founded and are extremely serious in
nature” and then suspends Lukacs without pay pending a
formal hearing. Lukacs contends this suspension was con-
trary to the School Code, and the Sunshine Law. The letter
and charges are attached to the Complaint as Exhibit “A.”

Lukacs resorts to the Sunshine Law, and in particular,
Section 708(a)(1) for the proposition that his suspension was
effectuated without a public meeting at which formally
recorded votes to suspend him were taken. He also asserts
that the Board of Directors, without the proper Sunshine
procedures, issued the “charges.” Obviously, Lukacs
believes that if he can show an invalid initiation of the
charges against him, he may be able to reverse his suspen-
sion, and achieve re-instatement. If so, it would be short-
lived because Plum would simply correct whatever errors
may have been committed, and fire him again. He might,
however, garner some back pay if successful in this attack
under the Sunshine Law as well as some counsel fees.

I do not, however, see any errors by Plum in the handling
of this matter.

Initially, I do not find anything untoward in the Assistant
Superintendent suspending Lukacs. In my view, the immedi-
ate superior of Lukacs did and does have the power to sus-
pend her subordinates. This is well within her authority as
Lukacs’ supervisor. Further, the allegations made against
him, if true, make his continued employment as Business
Office Director inappropriate since the charges allege ongo-
ing financial improprieties and mismanagement that
required an immediate defensive reaction. Thus, the suspen-
sion was necessary pre-emptive action to protect Plum. If
wrong, then Lukacs is re-instated with back pay. But that is
slight risk compared to the greater harm that could befall
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Plum if he continued in this sensitive position.
As to the second string to Lukacs’ bow, the issuance of the

charges, this must also fall. As counsel for Plum aptly notes,
the charges were initiated by the Administration against
Lukacs. If he did not agree with the charges, his option is to
deny the same, and ask for a hearing. This he did. Only after
the hearing is conducted is the Board of Directors to make a
decision. Thus, the issuance of the charges is not a Board
function, but an Administration function. As succinctly put
by Plum’s counsel, “a judge doesn’t issue an opinion to the
public prior to rendering a final decision.” See Plum’s brief
in Support of Preliminary Objection.

Lukacs’ assertion that the deliberation by Plum had to be
in public is not well taken and the quasi-judicial function of
the Board of Directors make public deliberation inconsistent
with the concept of “deliberation.” Obviously, the vote is
taken in public; and the hearings were conducted in public.
There is nothing in the Sunshine Law, which requires public.
“deliberation.” Deliberation may involve discussion of the
evidence and evaluations thereof. They may also involve
simply thinking, cogitating, analyzing and evaluating in com-
plete silence in the recesses of each Board Members mind.

As already noted, the analogy to how judges and juries
make decisions and how they deliberate makes it abundant-
ly clear that the Sunshine Law cannot be used to penetrate a
Board members mind. Plum’s reference to 65 Pa.C.S.A.
708(a)(5), and the clause that exempts “quasi-judicial delib-
erations” is fully applicable here.

Thus, I DISMISSED the Complaint as failing to state a
cause of action.

BY THE COURT:
/s/O’Reilly, J.

Date: December 7, 2007

Marshall Pappert and
Julia Pappert, his wife v.

Donald Snyder and
Cheryl Snyder, his wife, and

Theodore Jones, a/k/a Ted A. Jones
Motion for New Trial—Evidence of Prior Lawsuit—Prejudice

1. Plaintiff sued defendants for damages arising when
dog (owned by defendant Snyder) bit him on property owned
by defendant Jones, claiming that injuries left him unem-
ployable as a plumbing inspector. Following a jury trial, a
$15,000.00 verdict was returned in favor of plaintiff, finding
defendant Snyder to be 85% responsible and defendant
Jones to be 15% responsible for plaintiff ’s injuries.

2. Plaintiff filed motion for new trial alleging that infor-
mation concerning a former lawsuit filed by plaintiff against
others for other injuries should not have been introduced
into evidence and that this error led the jury to awarding a
disproportionately low verdict.

3. Where plaintiff is claiming that damages sustained by
him on account of dog bite rendered him unfit for employ-
ment, evidence of prior injuries and their extent are proper
inquiries to the extent that they have bearing on how dog
bite affected plaintiff ’s health and ability to work.

4. Evidence of a prior law suit filed by plaintiff is irrele-
vant in the determination of whether dog bit plaintiff,
whether he suffered injury, whether the bite caused the

injury and whether the injuries affected plaintiff ’s future
employment prospects. Such evidence should not have been
heard by jury and prejudiced the jury into awarding a low
verdict, entitling plaintiff to a new trial.

(Peter Clyde Papadakos)

Anthony A. Seethaler for Plaintiffs.
Gary M. Zyra for Defendants Snyder.
Thomas J. Campbell for Defendant Jones.

No. GD 04-9379. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., January 8, 2008—I tried this matter with a

jury from December 4, 2006, to December 6, 2006, in which
the jury entered a Verdict for the Plaintiff, Marshall Pappert
(“Pappert”) in the amount of $15,000, and against
Defendants, Donald Snyder and Cheryl Snyder, his wife,
Sophie A. Staron, and Theodore Jones, a/k/a Ted Jones
(“Jones”). The jury found Defendant, Donald Snyder and
Cheryl Snyder, his wife, (“Snyder”) to be 85% responsible
for the injury, and Jones to be 15% responsible.

The matter involved a dog bite whereby Pappert was bit-
ten by Snyder’s German Shepard dog, which was in the front
yard of the house rented by them from Jones. Pappert was
walking past the Snyder house on October 16, 2003, when the
dog lunged through the hedge bordering the property adja-
cent to the public sidewalk, and bit him about the knee and
knocked him down causing damage to him. After the verdict,
Pappert filed a timely Post Trial Motion and brief in support.

The issue is whether I committed error in permitting cer-
tain information to be presented to the jury about prior
injuries suffered by Pappert, and a prior lawsuit.
Specifically, Pappert had been severely injured when he was
electrocuted due to faulty installation of an electric water
heater. A homeowner called Pappert, who is a plumbing con-
tractor, when a newly installed electric water heater began
to leak. On stepping into the wet basement, Pappert turned
on the light, and was flung against the wall, and suffered
severe injury. The installer, obviously, knew neither plumb-
ing nor electricity. Pappert sued all involved and got a sub-
stantial Verdict.

Although Pappert was severely injured, and not able to
continue in his profession, as a plumber, he entered into a
personal rehabilitation program which involved walking—
miles and miles of walking. Gradually, Pappert’s strength
and endurance returned, and while still unable to return to
his profession, he believed that he could perform the duties
of an Allegheny County Plumbing Inspector, and, several
months prior to the incident secured an application from an
inspector he knew.

While continuing to engage in his walking regimen
Pappert walked past the Snyder home and was bitten by
their dog and suffered the aforementioned injuries.

He then filed this suit and contended that the dog bite,
and the resultant injuries dashed his hopes of becoming an
inspector. He presented evidence in support of his con-
tention, and the jury rendered its verdict, finding negligence
and causation, but for the extremely modest sum of $15,000,
as set out above. The Defendants have not filed Post Trial
Motions, and the only error assigned is that of my letting the
defense allude to Pappert’s prior injury, and lawsuit led the
jury to award a disproportionately low verdict.

The entire transcript of the trial has not been reproduced,
but only the relevant excerpts dealing with the issue at hand.
That abbreviated transcript is attached to Pappert’s brief,
and I reference the page numbers given in that attachment.
Counsel are to be commended for their agreement in this
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regard and the putting together of this truncated transcript.
That record clearly shows that the defense was intent on

presenting the entire prior lawsuit to the jury in this case.
Pappert opposed the same, and there was lengthy argument
on why the prior lawsuit was not relevant. I did, however,
permit some limited questioning on filing the lawsuit. (53a,
54a and 61a).

The defense has argued that reference to the lawsuit was
necessary to contradict Pappert, and demonstrate that in
that lawsuit expert testimony was offered to say that
Pappert was permanently disabled. Therefore, he must be
lying when he says his walking regimen enabled him to
rehabilitate himself.

Finally, Defendant, Jones questions the Rule 238 Delay
Damages sought by Pappert, and the calculation thereof. In
essence, the defense argument ignores the concept of joint
and several liability, and attempts to reimpose the short-
lived “fair share” legislation, which indeed attempted to
repeal “joint and several,” and substitute a percentage of lia-
bility on defendants as found by the fact-finder. See Act 57 of
2002, 42 Pa.C.S.A. 7102, and also Deweese v. Weaver, 880
A.23 54 (Pa.Cmwlth. 2005). Where the Commonwealth Court
found the “fair share” Act to be unconstitutional. Here the
percentages are relevant only as between Jones and Snyder,
and Pappert’s claim is against them both for the full amount.
In view of my ruling infra, this argument is MOOT.

Analysis and Conclusion
After analysis, I am persuaded by Pappert’s arguments

that allusions to his prior lawsuit were indeed irrelevant, and
prejudiced the jury against him as one who was going to the
well again. While I restricted the degree of reference to the
lawsuit, in a misguided effort to be fair and balanced, I did
permit the defense to question both Pappert, and his wife on
the lawsuit. (N.T. p. 53a, 54a, 61a). This was an error.

Pappert had been injured before. Questioning about those
injuries was certainly appropriate. But, on sober analysis,
and second thought, I see no connection between the prior
lawsuit, and whether he was injured by the dog bite, and the
degree thereof, or whether he was truthful. Thus, I will
GRANT a new trial.

Reference to Pachel and Poulin, Pennsylvania Evidence,
and Rule 401, teaches that “relevant evidence” is evidence
that has “any tendency to make the existence of any fact
that is of consequence to the determination of the action
more probable or less probable than it would be without the
evidence.”

Under this standard, reference to the lawsuit does
absolutely nothing to aid in the determination of whether the
dog bit Pappert, whether he suffered injury, whether the bite
caused the injury, and whether the injuries had the far
reaching effect on Pappert’s future employment prospects.
Further, prior expert testimony, if not hearsay, could have
been offered by the defense without reference to the lawsuit.
See generally, Nestor v. George, 46 A.2d 469 (1946).

One of the pitfalls of aggressive advocacy is that one can
lose sight of the long-range implication of a short-range
argument. Having won the one, you may lose the other. Such
happened here, and it was my error to permit any reference
to a prior lawsuit. Hence, my ruling.

ORDER OF COURT
AND NOW, to-wit, this 8th day of January, 2008, it is here-

by ordered, adjudged and decreed a new trial is granted, and
this case is to be re-listed to the next available list.

By The Court:
/s/O’Reilly, J.

Date: January 8, 2008

Appeal of: Chartiers Valley Industrial &
Commercial Development Authority,

Maurice A. Nernberg and
Nancy N. Nernberg, Lessees, of the

real estate tax assessment made by the
Board of Property Assessment,

Appeals and Review of the property
located at 301 Smithfield Street,

Block and Lot 1-H-351; Interested parties:
Allegheny County, City of Pittsburgh and

City of Pittsburgh School District.

In re: Maurice A. Nernberg and
Nancy N. Nernberg v.

Board of Property Assessment, Appeals
and Review, City of Pittsburgh School

District and City of Pittsburgh
Assessment Appeals—Uniformity Clause of Pennsylvania
Constitution—Meaningful Sub-Classification of Property

1. The Uniformity Clause of the Pennsylvania Constit-
ution requires that similar types of properties be assessed at
the same percentage of market value.

2. Successful challenge to assessment based on violation
of the Uniformity Clause of the Pennsylvania Constitution
requires owner to establish that his property is assessed at a
higher percentage of market value than similar types of
properties, grouped into a meaningful sub-classification.

3. Owners of office building in downtown area of
Pittsburgh, challenging their assessment based on violation
of the Uniformity Clause, were required to show that their
property was being assessed at a higher percentage of mar-
ket value than similar types of office buildings in downtown
Pittsburgh. Evidence of residential sales in another parts of
the City was insufficient to establish the over-assessment of
their property located in a separate sub-classification and
owners’ challenge to assessment failed.

4. Owners of residential property, challenging their
assessment based on violation of the Uniformity Clause,
were required to establish that their residence was being
assessed at a higher percentage of market value than resi-
dences in a meaningful sub-classification. Evidence to estab-
lish such a sub-classification should show the boundaries of
the area; the number of sales occurring in the area and tes-
timony to establish why properties in an “area” should con-
stitute a valid sub-classification. Evidence of various sales in
area was not specific enough to establish valid sub-classifi-
cation and owners’ challenge to assessment failed.

(Peter Clyde Papadakos)

Maurice A. Nernberg for Nernbergs.
Michael J. Wojcik, Craig C. Stephens and Robert J. Reith for
County of Allegheny.
George R. Specter and Ronald H. Pferdehirt for City of
Pittsburgh.
Claude C. Council, Jr. and Ira Weiss for City of Pittsburgh
School District.

Nos. BV05-000114 and BV05-000244. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.
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OPINION AND ORDER OF COURT

OFFICE BUILDING-BV05-000114

Wettick, J., January 15, 2008—This is an appeal by the
owners of an office building for the years 2005-2007. For
each of these three years, the assessed value was $306,300.
This assessed value was based on a 2002 base year assess-
ment of $306,300. Both the owners and the taxing bodies
agree that the fair market value of the property as of 2002 is
$306,300.1

The owners contend that the value of their property
should be reduced because in 2005-2007 other properties
within the County were assessed at less than 100% of fair
market value.

The owners have listed fifteen property sales in 2004
(Attachment 1, page 1) in which the ratio of the total
assessed values to total sales prices is 60.13%. The owners
have listed fifteen sales in 2005 (Attachment 1, page 2) in
which the ratio of the total assessed values to total sales
prices is 64.64%. The owners have listed fifteen sales in 2006
(Attachment 1, page 3) in which the ratio of total assessed
values to total sales prices is 59.05%. (See Comparable
Properties Chart attached to Taxpayers’ Pretrial Statement
8/3/07.) It is the position of the owners that the 2002 base
year value of their property should be reduced so that the
ratio of the total assessed value to actual value of the prop-
erty, using 2002 assessed values, does not exceed 60.13% for
2004, 64.64% in 2005, and 59.05% for 2006.2

The office building is located in downtown Pittsburgh
(First Ward). None of these forty-five sales for the years
2004-2006 involves properties located in downtown
Pittsburgh which is comprised of the First and Second
Wards. Most of the forty-five properties are single-family
residential properties. Mr. Nernberg (an owner) testified
that a person in his office selected the properties. He did not
explain why these properties were selected.3

The taxing bodies presented an expert witness who
described what she believed to be all arm’s-length sales of
commercial properties in the First and Second Wards of the
City of Pittsburgh for 2004, 2005, 2006, and 2007 (ending
June 2007). The exhibits that she prepared identified the
address of the property, the sale date, the sale price, and the
assessed value as of the date of the sale. In 2004, 2005, 2006,
and 2007, the total sales prices of these properties exceeded
their total assessed values.

The only method of assessing property that Allegheny
County has used since 2002 is to assess all taxable properties
at 100% of their 2002 actual values. Since the owners have
stipulated that the fair market value of their property for the
2002 base year is its assessed value, the owners’ property is
valued in the same fashion as all other properties are intend-
ed to be valued.

In a county using a base year method of assessment, a
taxpayer who contends that its property is unfairly
assessed has two statutory remedies under the assessment
laws. A taxpayer may file an appeal on the ground that the
assessed value exceeds the fair market value, using the
base year value. This remedy will not help the owners in
this case because they have stipulated that the assessed
value of their property does not exceed the actual fair mar-
ket value for 2002.

A taxpayer may also seek a reduction in the assessed
value by showing that the actual value of the property as
reduced by the County’s common level ratio is less than the
2002 base year value. See footnote 3, supra. In this case, the
owners have not elected to challenge the assessed value on
these grounds.

There is a third method of challenging an assessment,

recognized in Downingtown Area School District v. Chester
County Board of Assessment Appeals, 913 A.2d 194 (Pa.
2006). This challenge is based on the Uniformity Clause of
the Pennsylvania Constitution.

In Downingtown, an owner of a neighborhood (strip)
shopping center challenged the shopping center’s assess-
ment on the ground that the property was assessed at a high-
er percentage of fair market value than properties conduct-
ing similar kinds of business.

The parties stipulated that the subject property had a fair
market value of $8.5 million or $101.81 per square foot. The
property owner’s commercial real estate appraiser had per-
formed an analysis comparing the subject property with
seven other shopping centers in the county which he deemed
comparable. He determined that the assessments for the
seven comparable shopping centers ranged from $47.87 to
$89.62 per square foot and that the ratio of the assessed
value to actual value of the comparables was in a range of
34% to 69%.

For the year in question, the common level ratio of the
County was 85.2% of fair market value. The trial court
ruled that the property owner’s evidence concerning com-
parable properties was irrelevant because the pertinent
class consists of all real estate in a taxing district. A divid-
ed Commonwealth Court affirmed. The Supreme Court
reversed. The Court recognized that it has interpreted the
Uniformity Clause as precluding real property from being
divided into different classes for purposes of systemic
property tax assessment. However, it concluded, “we do
not find that this general uniformity precept eliminates
any opportunity or need to consider meaningful sub-clas-
sifications as a component of the overall evaluation of uni-
form treatment in the application of the taxation scheme.”
Id. at 200. The Court stated that a scheme that permitted
only a uniformity challenge based on a common level ratio
would violate the Uniformity Clause because this
approach “obviously yields substantial leeway for poten-
tial discrimination by local officials among similarly situ-
ated property owners who are underrepresented in the
general population….” Id. at 201. Thus, the Court permit-
ted uniformity challenges based on “meaningful sub-clas-
sifications.” Id. at 200.

In the present case, the only sub-classification into
which the owners’ property might fall would involve office
buildings. The City has introduced credible evidence show-
ing that downtown office buildings are not underassessed.
Consequently, the owners cannot contend that their office
building is overassessed in comparison to other office
buildings.

Furthermore, the owners did not rely on sales of simi-
lar kinds of businesses or properties. They, instead, relied
on fifteen sales of mostly residential properties in 2004,
2005, and 2006. This evidence cannot support a claim that
office buildings are a separate sub-classification that is
overassessed.

In summary, the County has assessed the owners’ proper-
ty at 100% of its 2002 fair market value. The owners have not
raised any valid grounds for challenging the assessment.

RESIDENTIAL PROPERTY-BV05-000244

The owners purchased property at 5706 Aylesboro
Avenue in the Fourteenth Ward of the City of Pittsburgh (a
single-family residence) in 2004 for $510,000. At the time of
the purchase, the property’s assessed value was $328,500,
this being the 2002 assessed value. The School District filed
an appeal for year 2005. The Board of Property Assessment,
Appeals and Review increased the assessment to $510,000.
The property owners appealed and the Board of View
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reduced the assessment to $400,000 for years 2005, 2006, and
2007 based on a finding that the property had a fair market
value of $400,000 for the year 2002.4

The objection of the property owners to the “Report of
Special Master” which assessed the property at $400,000 for
years 2005, 2006, and 2007 is the subject of this portion of my
Opinion and Order of Court.

In their objections to the Report of the Special Master, the
property owners state that the Master correctly found that
the fair market value of the property for the base year 2002
was $400,000. They contend that the 2005, 2006, and 2007
assessments should be reduced because the Master failed to
apply the “common level ratio” as required in Downingtown
Area School District v. Chester County Board of Assessment
Appeals, supra.

The property owners introduced ten sales for 2004
(Attachment 2) in which the ratio of the total 2002 assessed
values to the total 2004 sales prices was 59.32%. They
introduced ten sales in 2005 in which the ratio of the total
2002 assessed values to the total 2005 sales prices was
55.84% (Attachment 3). They introduced nineteen 2006
sales in which the ratio of the total assessed values to the
total sales values was 64.62% (Attachment 4). Mr.
Nernberg testified that these are all “North Forbes proper-
ties” (T. 32).5 When asked on cross-examination if these
properties are comparable to his, he responded that in one
way or another all properties in the area are comparable
and in one way or another none are comparable (T. 42-43).
He also testified that these other properties were “random
samplings” (T. 44).

There is no testimony as to the boundaries of the “North
Forbes” area to which Mr. Nernberg testified. There is no
testimony as to the number of sales which occurred in this
“area.” There is no testimony explaining why properties in
this “area” should constitute a valid sub-classification.

Even assuming that single-family residential properties
could in some instances be divided into sub-classifications
under Downingtown, Mr. Nernberg’s testimony that
“North Forbes properties” have sold in 2004, 2005, and
2006 at substantially higher prices than their 2002
assessed values does not trigger a uniformity challenge. It
is not surprising that sale prices in future years exceeded
2002 values. As the Court in Downingtown recognized,
when property is not reassessed, under normal economic
conditions the STEB-calculated CLR tends to diminish
each year, reflecting ongoing inflation and real estate
appreciation. 913 A.2d at 203. The statutory remedy
described in footnote 3, supra, is intended to provide
equality to the property owner whose property has not
increased at the same rate as other properties. The prop-
erty owners have elected not to pursue this remedy.

For these reasons, I enter the following orders of court:

ORDER OF COURT
NO. BV05-000114

On this 15th day of January, 2008, it is hereby ORDERED
that the assessed value of the subject property for years
2005-2007 is $306,300.

BY THE COURT:
/s/Wettick, J.

ORDER OF COURT
NO. BV05-000244

On this 15th day of January, 2008, it is hereby ORDERED
that appellants’ objections to the Report of the Special
Master are overruled and the assessed value of the property
for years 2005-2007 is $400,000.

BY THE COURT:
/s/Wettick, J.

1 Allegheny County assesses property at 100% of its 2002 fair
market value (i.e., EPR of 100%).
2 In 2002, Allegheny County’s common level ratio (the ratio
of assessed value to fair market value) was 97.5%. In 2006,
the common level ratio was 87.3%.
3 The owners are not basing their appeal on the statutory pro-
visions allowing an owner to obtain an assessed value based
on the actual value of the property as of the year of the
assessment as reduced by the common level ratio. See
Daugherty v. County of Allegheny, 920 A.2d 936 (Pa.Cmwlth.
2007).
4 In the proceedings before the Board of View, the property
owners produced expert testimony that the fair market value
of the property was $400,000 for the base year 2002. I find
this expert testimony to be more credible than the expert
testimony offered by the taxing bodies.
5 Mr. Nernberg also testified that “if you go through all of
Squirrel Hill, you find all houses on average going to be
assessed…somewhere between 55 and 65 percent of the sell-
ing price… (T. 44).

Opinion attachments have been omitted from this publication.
To view a copy of the attachments, please contact the ACBA
at 412-402-6684.

Michael Evanovich v.
Sandino Molinari and Beemer’s Inc.

Third Party Criminal Activity—Involuntary Nonsuit—
Excessive Verdict

1. Defendant was employed as a bouncer on occasions
with Beemer’s.

2. The manager for Beemer’s sought assistance from the
bouncer at closing time since other bouncers had been
excused early from work.

3. When bouncer’s girlfriend became involved in an alter-
cation, the bouncer struck Plaintiff, and caused facial and
other injuries.

4. Defendant’s request for remittur was properly denied
where Plaintiff was badly injured in the face, required a
lengthy recovery time, suffered a good deal of pain, and was
unable to visit his young children for fear of frightening
them with his appearance.

(Mary Ann C. Acton)

Peter J. Payne for Plaintiff.
Sandino Molinari, pro se.
Daniel Rivetti for Defendant Beemer’s, Inc.

No. GD 05-18872. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., January 23, 2008—Defendant Beemer’s

Inc. appeals from this Court’s Order dated November 16,
2007, denying its Motion for Post-Trial Relief. This Court
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also entered a separate Order, dated November 19, 2007,
awarding delay damages to the Plaintiff. That Order was
clarified on December 19, 2007, to reflect that it was intend-
ed to fully and finally dispose of all outstanding issues.
Defendant Sandino Molinari has not appealed.

Defendant Beemer’s Inc. has raised numerous issues in
its Statement of Matters Complained of on Appeal, some of
which relate to rulings of the Honorable Robert P. Horgos of
this Court, and some of which relate to rulings of the under-
signed. We have summarized the issues relating to the
undersigned as follows:

1. Whether we erred in denying Beemer’s Motion for
Involuntary Nonsuit and in denying Beemer’s Motion for
Post-Trial Relief, because Plaintiff failed to meet his burden
of proof (a) that his harm was caused by the negligent con-
duct of Beemer’s, (b) that Beemer’s had a duty to protect or
warn Plaintiff of third party criminal activity, and (c) that
Beemer’s had actual or constructive notice of prior acts com-
mitted by third parties which might cause injuries to
patrons. (Statement of Matters ¶¶3 and 4.) Similar to this is
whether we erred in refusing to give the jury Beemer’s
Proposed Points for Charge numbers 15 and 18, dealing with
a business owner’s duty to warn or protect a customer from
criminal activity on the premises (number 15), and stating
that a “business owner’s mere knowledge that it served alco-
holic beverages is not sufficient to place the owner on notice
that a third party will assault another on its premises” (num-
ber 18). (Statement of Matters ¶5.) We will discuss these all
together at Heading No. 1, below.

2. Whether we erred in not granting a new trial and/or
remitting the jury award, because the award for pain and
suffering was “plainly excessive and exorbitant and was so
contrary to the evidence that it shocks one’s sense of jus-
tice.” (Statement of Matters ¶6.)

DISCUSSION
1. Plaintiff met his burden of proof on the issues pertinent to
this dispute and the Court’s charge on the law was correct.

The negligence asserted, and proven, was that Beemer’s
normally had a bouncer on duty, let him leave early, just
before closing time, known to be the time when fights were
most likely to break out and when a bouncer was most need-
ed. As discussed further below, there was evidence that the
manager of the business asked Plaintiff to help control ongo-
ing assaultive behavior on the part of a third party and
involving Molinari. This case had nothing to do with a busi-
ness owner’s duty to warn its customers of possible criminal
activity. Beemer’s sought to inject a non-issue, predictability
of future criminal activity into the jury’s deliberations. In the
context of this case, that point would only have caused con-
fusion. There was no basis for a charge involving facts not in
evidence.

The pertinent part of the Court’s charge begins at T.T. p.
218, l. 2. Beemer’s proposed point 15 referred to
Pennsylvania Suggested Standard Civil Jury Instruction
7.11, which is fully quoted below:

Negligence or carelessness is the failure to use the
ordinary care that a reasonable person would have
used under the circumstances. Specifically, a busi-
ness person has a duty to use reasonable care to
find out if a customer is being harmed or is likely
to be harmed by others on the premises and warn
or protect him or her. The failure to do so is negli-
gence. You must therefore decide whether the
defendant knew or should have known that there
was a likelihood of criminal activity occurring on
[his] [her] premises and took reasonable steps to

warn or protect the plaintiff against it. In making
this decision, you may consider the location and
nature of the defendant’s business and the defen-
dant’s past experience.

Contrary to Beemer’s assertions on appeal, this was covered
by the Court’s charge. See Trial Transcript p. 221, l. 8–p.
223, l. 3.

Defendant’s proposed point 18, “business owner’s mere
knowledge that it serves alcoholic beverages is not sufficient
to place the owner on notice that a third party will assault
another on its premises,” had no relevance to the issues
before the jury. Again, the issue was not whether Beemer’s
was on notice of future assaultive conduct. In addition, the
service of alcoholic beverages was not the only evidence
against Beemer’s. Furthermore, the “nature of Defendant’s
business and the Defendant’s past experience” are part of
Beemer’s own proposed point 15.

Under Beemer’s own proposed charge, the jury was per-
mitted to consider Beemer’s past experience and, on that
subject, there was, inter alia, evidence that, if there were
fights, they usually broke out at closing time (T.T. p. 44, l.
25–p. 45, l. 19) and that the bouncer on duty left “[a]s soon as
last call was called.” (T.T. p. 47, ll. 11-12.)

There was evidence from which the jury could have
found that Beemer’s manager asked the Plaintiff for assis-
tance, that Plaintiff, although off-duty, was employed as a
bouncer on other occasions by Beemers’ so that Plaintiff
would be accustomed to obeying the manager’s instruc-
tions even though he had no obligation to do so, that the
manager needed to ask for help because he had let the
bouncer on duty leave the premises early even though the
end of the evening was a time when altercations were like-
ly to break out and when a bouncer would be needed to
intervene.

The issue for the jury was not whether the bar should
have predicted the altercation, based on “the business
owner’s mere knowledge that it served alcoholic bever-
ages.” The issue was whether the manager was negligent in
discharging the bouncer early so that he had to call on
Plaintiff for help after trouble occurred. In fact, the Court
specifically told the jury that the mere fact that Plaintiff
was injured was not sufficient to prove Beemer’s negli-
gence. (T.T. p. 220, ll. 5-7.)

Furthermore, Beemer’s admits that there was no testimo-
ny that the assailant, Defendant Molinari, who neither pre-
sented a defense nor filed an appeal, was himself drunk.1 The
altercation arose because a female patron (Molinari’s girl-
friend) got out of control and attacked or was attacked by
another woman outside the establishment. When Plaintiff
heeded Defendant’s request and attempted to break up the
fight, Molinari hit Plaintiff.

2. Remittur was properly denied as the verdict was not
excessive.

Although the verdict amount was a little high for
Allegheny County where damage awards are notoriously low,
it was not out of line with the evidence. There was over-
whelming evidence that Plaintiff was badly injured in the
face and required a lengthy time to recover during which he
suffered a good deal of pain, inconvenience and distress and
was even unable to visit with his young children for fear of
frightening them by his shocking appearance.

CONCLUSION
The appeal is without merit. There was ample evidence to

support the jury’s verdict and the Court’s charge on the
applicable law was correct.
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BY THE COURT
/s/Friedman, J.

1 See Statement of Matters Complained of on Appeal p. 3, 5c.

G. Gray Garland, Jr. and
Margaret G. Garland v.
Alfonso C. D’Orazio and

Theresa Donahue D’Orazio
Easement—Impermissible Interference—Obstacles Placed
on Easement

1. Defendants placed a statue in the middle of an ease-
ment which both parties were entitled to use pursuant to
deeds from a common grantor.

2. The original purpose of the easement was for use as a
driveway for ingress and egress.

3. Plaintiff ’s sewer line runs through the right of way and
underground access to the lines was impeded by the statue.

4. Both parties had a duty to keep the easement clear
except for good cause.

(Mary Ann C. Acton)
J. Michael Baggett for Plaintiffs
William E. Otto for Defendants

No. GD 04-15926. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., January 23, 2008—Defendants have
appealed from this Court’s Order dated July 23, 2007,
denying their Motion for Post-Trial Relief filed in the cap-
tioned matter, in Equity. We held a non-jury trial on April
17, 2007.

As will be discussed more fully below, the case arose
from Defendants’ placement of a statue in the middle of an
easement which both Plaintiffs and Defendants are enti-
tled to use pursuant to deeds going back to their common
grantor. On April 27, 2007, we issued a Decision under to
Pa. R.C.P. 1038, along with an Order of Court directing the
Defendants to remove the statue and enjoining them from
placing any object within the easement boundaries except
with the prior written consent of Plaintiff-husband1 or
upon further Order of Court. Defendants then filed a
Motion for Post-Trial Relief. After briefing and argument,
we denied the Motion by Order dated July 23, 2007. This
appeal followed.

Our Decision dated April 27, 2007 contains a summary of
our findings of fact, which we will not reiterate here. It
should also be noted that written transcripts of the April 17,
2007 Equity Trial, as well as of the July 23, 2007 oral argu-
ment on Defendants’ Motion for Post-Trial Relief, have been
filed of record. The Decision and the Trial Transcript set
forth the facts, the issues raised by the parties at the time,
and the reasons for the Court’s rulings.

ISSUES ON APPEAL
In their Concise Statement of Matters for Appeal,

Defendants have raised a total of six matters. For purposes
of our discussion here, we have grouped them together in
three categories:

• Whether Plaintiffs failed to prove their prima

facie case of impermissible interference by
Defendants with Plaintiffs’ use of the easement,
whether the Court erred in considering the relative
need of the parties and applying a balancing test,
and whether the Court therefore erred in denying
Defendants’ Motion for Compulsory Nonsuit.
(Defendants’ Issues I and II)

• Whether the Court erred in concluding that
Defendants’ use of the Easement was unreasonable
and “prohibiting Defendants from placing any
objects, including a small movable statue, within
the area of the Easement” since the Easement was
no longer needed for ingress or egress, although
vehicular access was admittedly needed.
(Defendants’ Issue IV.)

• Issues regarding discovery requests, Motion in
Limine and Motion to Withdraw Admissions.
(Defendants’ Issues V and VI.) There will be no
further discussion of these miscellaneous issues as
they were resolved at the beginning of the trial,
which then proceeded on the merits without objec-
tion by anyone. See Trial Transcript (TT) pp. 3-14.

DISCUSSION
A. The Court properly denied Defendants’ Motion for
Compulsory Nonsuit.

After the Pre-Trial issues regarding discovery violations
and subpoenas were resolved without objection (see T.T. pp.
3-14), the Court then asked counsel for opening statements,
“to be sure that I do understand what everybody’s legal posi-
tions are.” Defendants’ counsel informed the Court that the
parties had “agreed on short stipulations.” T.T. 14, ll. 14-15.
Defendants’ counsel then stated Defendants’ legal position,
to-wit, that Plaintiff, to prevail,

…has to show that his [Plaintiff ’s] use of the right-
of-way is consistent with the grant of the right-of-
way as recorded. That his [Plaintiff ’s] use is not
unreasonable. [Plaintiff] also has to show that
defendants’ use is … unreasonable, and that it is an
unreasonable interference with [Plaintiff ’s] use …
of [the] right-of-way.

T.T. p. 16, l. 23–p. 17, l. 7.

The Court agreed, sub silentio, with Defendant counsel’s
assessment of Plaintiff ’s burden and Plaintiff, also sub silen-
tio, seemed to agree as well. The non-jury trial then com-
menced, with Plaintiff calling Defendant Husband as of
cross. See T.T. pp. 18-36.

In his testimony, in Plaintiff ’s case, Defendant
Husband, Mr. D’Orazio, admitted he had placed the statue
in the middle of the Easement and said the statue was on
the portion of the easement that crosses Defendants’ own
property. He also conceded that he had the statue placed in
the middle of the easement only because that was where he
wanted it. (T.T. p. 35, ll. 6-20 and p. 36, ll. 1-11.) Mr.
Garland, the surviving Plaintiff, then testified describing
the location of the easement using Plaintiff ’s Exhibit 1 for
demonstrative purposes.

It seemed undisputed that the original purpose of the
easement was for use as a driveway for ingress and egress
(T.T. p. 43, l. 24-p. 44, l. 2). In addition, it was undisputed
that Plaintiff ’s sewer line runs down the right-of-way and
that plumbers have had to take equipment and vehicles
down the Easement, over the spot where Defendants placed
the statue, to service the line (T.T. p. 42), and that future
such needs are likely and unpredictable. It was also undis-
puted that, as Plaintiff Husband, Mr. Garland, testified, the
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statue was moved to the easement after Defendants lost a
case involving their violation of a zoning ordinance. (T.T.
pp. 44-46.)

Lastly, it must be remembered that the Easement was
granted by a deed and is not one by prescription.

It is well-settled that “[w]hat constitutes unreasonable
interference on the part of the possessor of the land subject
to the easement will depend upon consideration of the
advantage to him of his desired use of the easement and the
disadvantage to the owner of the easement.” Palmer v. Soloe,
411 Pa.Super. 444, 449, 601 A.2d 1250, 1253 (1992). In the
case at hand, no advantage to the Defendants was demon-
strated. However, a small but real disadvantage to Plaintiff
was demonstrated.

Defendants’ Motion for Nonsuit was based on their con-
tention that since the statue was moved on different occa-
sions, Plaintiff could have the statue “picked up and then
removed and replaced” if a vehicle had to go down the ease-
ment. (T.T. p. 50, ll. 10-14.) Defendants argued that it there-
fore was not “unreasonable.” However, Defendants fail to
comprehend that it would be they, not Plaintiff, who would
have the duty to remove the statue. Moreover, there was no
evidence of the actual size of the statue nor how easy it might
be to remove, especially by an older person such as Mr.
Garland, even if Plaintiff were somehow required to move it.
In addition, the evidence to that point was that Defendants
objected to giving their reason for placing the statue where
they did. Since there was a rebuttable presumption that both
Plaintiffs and Defendants had a duty to keep the Easement
clear except for good cause, the facts related to the size of
and possible utility or justification for the choice of location
for the statue were for Defendants to adduce. The Court
properly denied the Motion for a Nonsuit.

B. The Court properly balanced the equities and properly
concluded that Defendants should be enjoined from placing
any object in the Easement.

In Defendants’ case, counsel introduced a photo showing
the height of the statue relative to Mr. D’Orazio’s height.
(Def. Ex. A-3.) It appeared to the Court to be roughly 40
inches high, although no other evidence of its exact height
other than the photo was offered by Defendants. Defendants
introduced nothing regarding the weight or composition2 of
the statue.

In addition, Defendants had previously objected to
Plaintiff ’s question regarding their reason for placing the
statue where they did.3 (T.T. p. 33.) Plaintiff merely wanted
the statue moved to where it was after the prior litigation, off
the Easement.

As indicated in the Court’s Decision, Plaintiff ’s need to
keep the Easement clear of statues may be small, but it is
legitimate. Defendants not only failed, but refused, to pres-
ent any valid reason for their need to have the statue where
it is. Defendants admitted that their permanent residence is
in Florida and that the house at issue, while kept ready for
use, is used only intermittently. Were Defendants constantly
in residence, it might have been arguable that they (not
Plaintiff) could be required to move the statue when vehicles
needed to be on the Easement. However, since the need to
access the underground lines servicing Plaintiff ’s residence
is unpredictable and could be urgent, the Court properly
declined to impose such a condition. It would have been
impractical and unduly onerous on Defendants to force them
to have someone on call in their absence in case their duty to
remove the statue were invoked. The Court, sitting in Equity,
evaluated the respective rights of the parties related to the
Easement and concluded that they were equal. It then bal-
anced the relative needs of the parties to have the Easement

fully unobstructed or slightly obstructed. That balancing
resulted in a slight tip of the scales in favor of Plaintiff.

CONCLUSION
The factual findings of the Court were supported by the

evidence and its legal conclusions are supported by the law.
Given the animosity the parties have managed to generate
towards each other, the Court also notes that its Order elim-
inates the need for Plaintiff to move the statue as needed, at
the risk of being sued by Defendants for any resultant dam-
age thereto.

The Defendants have placed an obstacle on the Easement
without offering any reason other than their unexplained
desire to place it there. Plaintiff has the right to have the
Easement accessible for repairs to underground lines serv-
icing Plaintiff ’s real estate. The mere fact that the obstacle
Defendants put in the middle of the Easement may not be a
massive one does not relieve Defendants of their duty not to
place obstructions such as statuary on the Easement. They
may only place obstacles on the Easement for a good reason.
No reason at all is not a good reason.

The Court properly enjoined Defendants from placing
anything on the Easement without its permission or the con-
sent of the Plaintiff.

BY THE COURT:
/s/Friedman, J.

Dated: January 23, 2008

1 Plaintiff-wife is now deceased.
2 Was it made of plaster, cement, fiberglass, paper mache?
3 The Court sustained this objection since Defendants, who
had the burden of coming forth with their reason, had made it.

Henderson Brothers, Inc. v.
Paul R. Schaaf and

Peoples First Insurance
Preliminary Injunction—Confidential Information—Nonsuit

1. During the time that Defendant Schaaf was employed
with Henderson, an insurance firm, he became one of the
company’s top producers.

2. When employee left to work for another company,
Henderson sought a preliminary injunction.

3. Employee advised former clients that he had a non-
solicitation agreement with his former employer and his
contact with former clients was not prohibited by the
employment contract.

4. Pa. R.C.P. 230.1 permits the entry of a compulsory non-
suit in an action for preliminary injunction where Plaintiff
has failed to establish a right to relief.

(Mary Ann C. Acton)

Manning J. O’Connor, II and Patrick Sorek for Plaintiff.
Jane L. Volk and Mary C. McGinley for Paul R. Schaaf.
John J. Myers for Peoples First Insurance.

No. GD 07-18765. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wecht, J., January 23, 2008—Plaintiff Henderson

Brothers, Inc. [“Henderson”] has appealed from this Court’s
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November 9, 2007 Order. That Order denied Henderson’s
request for preliminary injunction and granted Defendants’
motions for nonsuit. In accordance with Pa.R.A.P. 1925, this
Opinion sets forth the reasons for the Court’s Order.

BACKGROUND
Henderson, a firm that provides insurance, hired

Defendant Paul R. Schaaf [“Schaaf”] as a producer in 1999.
Prior to his employment with Henderson, Schaaf had no
experience in the insurance industry. During his tenure
with Henderson, Schaaf became one of the company’s top
producers. On March 28, 2007, Schaaf resigned from the
firm. In April 2007, he began to work for Defendant Peoples
First Insurance [“Peoples”], which is located in Rock Hill,
South Carolina.

On August 31, 2007, Henderson commenced an action
against Schaaf by filing a Complaint in Equity. In its
Complaint, Henderson set forth four counts, including
breach of contract, misappropriation of trade secrets, unfair
competition, and intentional interference with contract and
prospective contractual relations. On September 5, 2007,
Henderson filed a Motion for Preliminary Injunction. The
Court scheduled a status conference for October 9, and a
hearing for October 10, 2007. On September 25, 2007, Schaaf
filed his Answer and New Matter.

On October 3, 2007, Henderson requested a continuance
because it was anticipating filing an Amended Complaint
that included Peoples. The Court granted the continuance,
and rescheduled the hearing for November 1, 2007. On
October 9, 2007, Henderson filed its Amended Complaint,
which contained additional counts against Peoples for mis-
appropriation of trade secrets, unfair competition, and inten-
tional interference with contract and prospective contractu-
al relations. Schaaf filed his Answer to the Amended
Complaint on October 29, 2007. Peoples filed its Answer and
New Matter on October 31, 2007.

An evidentiary hearing on the Motion for Preliminary
Injunction was held of record on November 1 and November
9, 2007. On November 9, 2007, this Court issued an Order
that granted Schaaf’s and Peoples’ oral motions for compul-
sory nonsuit, denied Henderson’s motion for preliminary
injunction, and allowed Henderson to proceed on its other
claims. The November 9 Order memorialized the decision
announced by the undersigned on the record in open Court
earlier that same day.

On December 6, 2007, Henderson filed a timely Notice of
Appeal. On December 7, 2007, this Court ordered Henderson
to file a concise statement of errors complained of in the
appeal, in accordance with Pa.R.A.P. 1925 (b). On December 7,
2007, Henderson filed an Amended Notice of Appeal. In response
to the Amended Notice, on December 12, 2007, this Court
issued a second Order for a concise statement. Henderson
filed a timely 1925(b) statement on December 27, 2007.

PLAINTIFF’S MATTERS COMPLAINED OF ON APPEAL
In its Rule 1925(b) Statement, Henderson alleges twelve

errors, as follows:

1. The Court erred in failing to afford Henderson
favorable inferences arising from the evidence.

2. The Court erred in failing to establish that
compulsory nonsuit is available in a proceeding
involving motions for preliminary injunction.

3. The Court erred in declining to hear Henderson’s
evidence in support of its Motions for Preliminary
Injunction.

4. The Court erred in failing to apply the gov-
erning test for determination of motions for pre-

liminary injunction.

5. The Court erred in failing to review or apply the
contract which established the legal relationship
between Henderson and Defendant Schaaf.

6. The Court erred in failing to recognize that,
through the terms of his contract with Henderson,
Schaaf voluntarily subjected himself to strict standards
of conduct during and after his employment, the
violation of which entitle Henderson to injunctive relief.

7. The Court erred in failing to recognize that solic-
itation is not the only form of conduct prohibited by
the contract between Henderson and Schaaf, and
by Pennsylvania law.

8. The Court erred in failing to recognize that pre-
liminary injunctions are issuable based on the
threat of disclosure of confidential information,
and do not require proof of actual disclosure or
proof of actual solicitation.

9. The Court erred in failing to consider Henderson
had information subject to protection from disclo-
sure by Schaaf.

10.The Court erred in considering evidence about
previous contracts between the parties other than
the one in effect at the time the dispute arose.

11. The Court erred in failing to recognize that Peoples
First Insurance is subject to the same standards of
injunction under Pennsylvania law as Schaaf.

12. The Court failed to recognize that Peoples First
Insurance exhibited willful disregard of its
obligations under Pennsylvania law and therefore
can be enjoined.

THE CONTROLLING LAW
Entry of nonsuit is proper when the plaintiff has failed to

establish a right to relief. Pa. R.C.P. 230.1. A motion for com-
pulsory nonsuit is granted only when it is clear that the
plaintiff has not provided sufficient evidence to establish the
elements of the cause of action. Bugosh v. Allen Refractories
Co., 932 A.2d 901, 913 (Pa.Super. 2007). In determining
whether a nonsuit should be entered, the fact-finder must
give the plaintiff the benefit of all reasonable inferences. Id.

In reviewing a nonsuit order, the appellate court will
reverse if, after giving the appellant the benefit of all reason-
able inferences, it finds that the trial court could not reason-
ably have concluded that the elements of the cause of action
were lacking. Vicaro v. Spiegel, 936 A.2d 503, 509 (Pa.Super.
2007). The lack of evidence must be so clear as to leave no
room for fair and reasonable disagreement. Id.

Because a grant of nonsuit is proper when the elements of
the cause of action are not established, this Court was
required to consider the elements of a preliminary injunc-
tion. A preliminary injunction will be granted only if the
plaintiff establishes that the injunction is necessary to pre-
vent immediate and irreparable harm that cannot be com-
pensated by damages, that greater injury would result from
the denial of the preliminary injunction than from granting
it, that the preliminary injunction would restore the parties
to the status quo, and that the plaintiffs right to the injunc-
tion is clear and equity jurisdiction is warranted. Committee
of Seventy v. Albert, 381 A.2d 188, 190 (Pa.Cmwlth. 1977). A
preliminary injunction is an extraordinary remedy, and will
be granted only when each of the criteria is fully and com-
pletely established. Valley Center, Inc. for Mental Health v.
Parkhouse, 437 A.2d 74, 75 (Pa.Cmwlth. 1981).
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DISCUSSION AND ANALYSIS
Henderson contends that this Court failed to establish

that a compulsory nonsuit is available in motions for pre-
liminary injunction. There is nothing in the text of Pa.
R.C.P. 230.1 (nor in the Explanatory Comment to the Rule)
that prohibits or even disfavors entry of a compulsory non-
suit in an action for a preliminary injunction. As a matter
of law, if a plaintiff (whether in a case seeking damages or
in a case seeking an injunctive remedy) cannot establish
any colorable claim to relief during its case in chief, our
courts do not require the defendant to slog through the
empty exercise of disproving a non-case. In an action
alleging that an appraiser misused confidential informa-
tion, the trial court denied the plaintiff an injunction and
granted a motion for nonsuit. Harmar Ice Association v.
Lignelli, 686 A.2d 819, 820 (Pa. 1996). Although the case
was appealed,1 the trial court’s authority to grant nonsuit
in a case seeking an injunction was never questioned in the
Supreme Court’s opinion.

Henderson’s next claim is that this Court declined to hear
Henderson’s evidence supporting its request for a prelimi-
nary injunction. The Court has attempted to puzzle through
this allegation, but must confess it remains at a loss. The
Court heard this case for more than a half day on November
1, 2007 and more than a half day on November 9, 2007. It was
only after Henderson rested its case that this Court enter-
tained Defendants’ motions for nonsuit. Henderson had
every opportunity during the two days of hearing to present
any and all evidence in support of its request for preliminary
injunction. Perhaps Henderson is attempting to allege that
this Court erred in some unspecified evidentiary ruling.
However, without any guidance whatsoever from Henderson
in its concise statement, this Court is wholly unable to
address any individual evidentiary rulings.

Henderson’s principal claim of error is that this Court
improperly granted the motion for nonsuit. To this end,
Henderson complains that this Court did not review or apply
the employment contract, that this Court did not recognize
that Schaaf ’s conduct entitled Henderson to injunctive
relief, that this Court did not properly recognize the prohib-
ited conduct, that this Court did not recognize that the threat
of disclosure of confidential information was sufficient to
warrant a preliminary injunction, that this Court failed to
consider that Schaaf had confidential information, that this
Court did not consider evidence of prior contracts, and that
this Court did not consider Peoples’ obligations. Additionally,
Henderson claims that this Court failed to give Henderson
the benefit of all reasonable inferences, and further alleges
that this Court did not apply the appropriate test for deter-
mining the preliminary injunction.

In granting a nonsuit, this Court reached the conclusion
that, despite the evidence presented, and giving Henderson
the benefit of all reasonable inferences, Henderson was
unable to establish the elements for granting a preliminary
injunction. Henderson’s claims to the contrary notwith-
standing, this Court properly examined all of the hearing
evidence. This Court articulated the legal standard for
granting a nonsuit at length, on the record. (11/9/07 T. at
137.) This Court further discussed the evidence and argu-
ments that Henderson presented in favor of a preliminary
injunction. (Id. at 138-43.) In doing so, this Court considered
all reasonable inferences that could be drawn in non-
movant’s favor.

Henderson elicited testimony from Schaaf that, after
leaving Henderson, Schaaf told clients with whom he had
worked at Henderson that he had a non-solicitation agree-
ment in his Henderson employment contract. (11/1/07 T. at
22-24.) Schaaf testified that he was not attempting to solicit

customers by saying he had a non-solicitation agreement,
but was merely advising the clients of that information. (Id.
at 23, 25, 56, 58, 61-62.) Henderson suggested, through the
testimony of its President, Thomas Grealish, that by telling a
former client that there was a non-solicitation agreement,
Schaaf actually was soliciting the client. (Id. at 111-12, 145-
47.) However, this Court found Schaaf to be a credible wit-
ness. This Court believed Schaaf’s testimony that, when he
was letting former clients know that he was not able to solic-
it their business, he was providing information. It would
have been an unreasonable inference, in this Court’s view, to
determine that Schaaf was somehow soliciting business by
disclosing his non-solicitation obligation. (See 11/9/07 T. at
138-39.) Plaintiff presented no witnesses that could testify to
any solicitation.

Henderson presented evidence that Schaaf had emailed
information to a personal account from Henderson. Schaaf
admitted that he had forwarded information on a Henderson
client to his personal account the evening before he gave
notice of resignation. (11/1/07 T. at 31-32.) Schaaf intended
to continue to work for two weeks at Henderson following
his notice of resignation, so as to transition his clients to
other employees. (Id. at 35, 11/9/07 T. at 30.) Instead,
Henderson terminated Schaaf the day he gave notice.
(11/1/07 T. at 165.)

Schaaf further testified that he forwarded the informa-
tion in order to be able to work on an upcoming renewal
from home. (11/1/07 T. at 34.) Schaaf explained that an
employee could not access Henderson information from
home or on the road, so that the only way to work outside the
office was to forward information to a personal account. (Id.
at 44-45.) Henderson’s own witnesses buttressed Schaaf on
this point. Mr. Grealish, confessing that “I’m not Mr.
Computer,” could not challenge (or affirm) Schaaf ’s claim.
(Id. at 123.) Tom Philbin, the commercial lines manager and
Schaaf ’s former supervisor, admitted that Henderson is “a
little bit behind in the industry as far as working from
home,” such that work from a remote location is otherwise
impossible. (Id. at 179-80.)

On the second day of the hearing, Henderson intro-
duced evidence showing that Schaaf had emailed nineteen
items to his personal account on March 27, 2007, the day
before he gave notice. (11/9/07 T. at 15-17.) However, on
further examination, Schaaf testified, and the documen-
tary record substantiated, that Schaaf made it his practice
to send many emails to his personal account throughout
the month of March 2007, and not just on the eve of his
departure. (Id. at 19-25.) Some of the emails were direct-
ly related to clients Schaaf was working with, while other
emails were general information or solicitations. (Id. at
19-25, 40-41.) Schaaf credibly testified that it was his
practice to send emails to his personal account so he could
access information from home, or review emails that were
not work-related at home. (Id. at 31, 40-41.) While the tim-
ing of the March 27, 2007 emails, if viewed in isolation,
could suggest that Schaaf was attempting to maintain
access to confidential information after leaving
Henderson, Schaaf ’s belief that he would be with
Henderson for two more weeks to wrap up business and
transition his clients, and his testimony (and the docu-
mentary evidence) that it was his practice to send emails
to his personal account for business and personal reasons,
made the inference that these emails had a nefarious pur-
pose unreasonable.

Significantly, despite controlling its own computer server,
Henderson chose to bring no evidence whatsoever of its
January or February email commerce to contradict Schaaf’s
testimony. As this Court stated:
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On the other side, the absence of evidence is evi-
dence and the Plaintiff which controls its server
did not bring evidence of the January or February
e-mail commerce. And while it is no doubt self-
serving for Mr. Schaaf to testify as he did that prior
months history would show the same or substan-
tially the same type of volume, the evidence is
nonetheless uncontested in that regard and the
Court is not free to simply disregard it unless the
Court had concluded the Mr. Schaaf was lying
which the Court does not conclude.

Id. at 139-40.

Henderson also asserted that the fact that Schaaf had a
production report that he had emailed to himself was a
breach of the employment contract. This claim was under-
mined by the uncontradicted testimony that, after Schaaf
left, and in regard to determining Schaaf’s final payments,
Henderson itself sent two production reports to Schaaf.
(11/1/07 T. at 50.) Additionally, one of the production reports
was sent to Schaaf at Peoples First’s office. (Id. at 78.) If
Henderson willingly provided production reports to Schaaf
while fully aware that he was working for Peoples, it would
be patently unreasonable for this Court to infer that Schaaf’s
possession of a production report was a breach.

This Court also considered evidence presented concern-
ing the employment contracts between Schaaf and
Henderson. Mr. Grealish admitted (and the documentary
record showed) that, in prior employment contracts, employ-
ees were prohibited from contacting, or accepting work,
from any Henderson customer or prospective customers.
(11/1/07 T. at 134, Ex. 1-6, 9.) But the contract under which
Schaaf was operating when he resigned differed significant-
ly from the prior agreements. It prohibited only solicitation
of business. (Id. at 143-44, Ex. 9.) Mr. Grealish further testi-
fied that the language was changed to keep the contract
enforceable. (Id. at 144-45.) The meaning of the contract was
clear. There was no reasonable inference that could be made
from the evidence and testimony that Schaaf had solicited or
intended to solicit any Henderson clients. Since only solici-
tation was prohibited, the evidence of Schaaf’s contact with,
or acceptance of business from, Henderson clients could not
lead to any reasonable inference that supported a prelimi-
nary injunction. As this Court stated:

The Court does not invent or rewrite the parties’
contract papers, and the fact that the document
says solicit is important. It does not say accept. And
if Henderson Brothers wanted it to say accept, then
they could have contracted for accept. It may be
that by this time in his career Mr. Schaaf had suffi-
cient bargaining leverage to command the amend-
ment of the term to change it from accept to solic-
it. Be that as it may, the fact is it says accept, it
doesn’t say solicit. There is no evidence, there’s no
evidence nor any reasonable inference available to
the Court from the evidence of record that Mr.
Schaaf did solicit the business. The Court could
make that conjecture. The Court could make a
number of conjectures, but the Court is not free
and is not permitted to do so.

11/9/07 T. at 141.

In determining the motion for a nonsuit in this case, the
Court was required to look to the standard governing prelim-
inary injunctions: necessity of the injunction to prevent
immediate and irreparable harm that cannot be compensat-
ed by damages; greater injury from the denial of the injunc-
tion than from the grant of the injunction; restoration of the

status quo; and clarity of right to the injunction. See
Committee of Seventy, supra. In this case, after affording
Henderson the benefit of all reasonable inferences, this
Court could not conclude that there was immediate and
irreparable harm or that the right to the injunction was clear.
On the record, this Court clearly and thoroughly articulated
the standard it was using and the reasons for its decision.
(11/9/07 T. at 136-43.)

This Court applied the appropriate law and rules in con-
sidering the motions for preliminary injunction and nonsuit.
This Court considered all the relevant testimonial and docu-
mentary evidence, and afforded Henderson the benefit of all
inferences that reasonably could be drawn in Henderson’s
favor. However, for the reasons stated herein and on the
record at the hearing’s close, this Court was constrained to
grant the motions for nonsuit.

BY THE COURT:
/s/Wecht, J.

1 On appeal, the Superior Court (in a memorandum decision)
reversed the trial court’s denial of the injunction and
remanded for entry of an injunction. See Harmar Ice Ass’n,
686 A.2d at 820. The Supreme Court reversed the Superior
Court. The Supreme Court held that, because the grant of nonsuit
had divested the defendant of the opportunity to present
evidence, the entry of an injunction without a hearing worked
a denial of defendant’s due process rights. Id. at 820-21.

Commonwealth of Pennsylvania v.
Keith Navaro Carter

Criminal Law—Amendment to Criminal Information—
Pa. Rule of Criminal Procedure 564—Evidence—
Harmless Error—Jury Charge—Transferred Intent

1. Defendant was found guilty of one count of criminal
attempt-homicide; two counts of aggravated assault; one
count of violation of the Uniform Firearms Act and two
counts of recklessly endangering another person for firing at
least 28 rounds from a Tec 9 firearm at two Pittsburgh Police
Detectives and was sentenced to an aggregate term of
imprisonment of not less than 12 nor more than 25 years.
Defendant complained that the trial court erred: in allowing
amendment to the criminal information; in not allowing a
defense witness to testify and; in giving a transferred intent
instruction to the jury.

2. Amendment to a criminal information is permitted by
Pa. Rule of Criminal Procedure 564 where the
Commonwealth makes its amendment request far enough in
advance of the trial so as to give the defendant enough time
to prepare its defense and where the amendment does not
materially change the facts the Commonwealth must prove
to obtain a conviction. In this case, the Court granted the
amendment since the request was made tree months prior to
trial and since the Court was satisfied that the defendant had
sufficient time to prepare its defense and because the
amendment adding counts of aggravated assault did not
materially change the facts the Commonwealth had to prove
to obtain a conviction.

3. Defendant’s allegation that the Court erred in not
allowing defense private investigator to testify as to whether
defendant was able to see that he was shooting police offi-
cers on account of the lighting and other conditions of the
crime scene was rejected, as harmless error, since
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Defendant was acquitted of the two counts of aggravated
assault of a police officer against him; where it appeared that
whether defendant could recognize the victims as police offi-
cers was irrelevant to the other charges for which the defen-
dant was convicted and where it appeared that whether
Defendant knew the persons in the car were police officers
was irrelevant to his claim of self defense, since Defendant’s
own testimony established that he did not act in self defense
when he fired at his victims.

4. Jury instruction on transferred intent is appropriate
where the facts show that the actual results of a person
(shooting at Detectives) differed from the result contemplat-
ed or designed by a defendant (shooting at other unidentified
persons). Where defendant admitted to shooting at persons
whom he believed were others intent on doing harm to him
and who turned out to be detectives, jury was properly
instructed that defendant’s intent to kill or cause serious
bodily injury to those unidentified persons could be trans-
ferred to the detectives.

(Peter Clyde Papadakos)

Daniel Konieczka for the Commonwealth.
Paul Boaz for Defendant.

CC No. 200510561. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 7, 2007—The defendant appeals

from the Judgment of Sentence imposed following his con-
viction on multiple counts arising out of an incident during
which the defendant fired numerous shots from a Tec 9
firearm at two Pittsburgh Police Detectives. Following a jury
trial, the defendant was found guilty of one count of criminal
attempt-homicide (18 Pa.C.S.A. §901); two counts of aggra-
vated assault (2702 (a) (1)); one count of violation of the uni-
form firearms act-altering or obliterating marks of identifi-
cation (18 Pa.C.S.A. §6117); and two counts of recklessly
endangering another person (18 Pa.C.S.A. §2705). He was
found not guilty of one count of criminal attempt-homicide
and two counts of aggravated assault (18 Pa.C.S.A. §2702 (a)
(2). He was sentenced to an aggregate term of imprisonment
of not less than 12 nor more than 25 years.1

Post sentence Motions were filed and denied. In a Concise
Statement of Errors Complained of on Appeal filed at this
Court’s direction, the defendant identified that following
alleged errors:

1. That the Court erred in permitting the
Commonwealth to amend the criminal information
to add two counts of aggravated assault charging
violations of section 2702 (a) (1) (attempting to
cause serious bodily injury);

2. The Court erred in precluding testimony from
Private Investigator Raoul Rapneth; and

3. The Court erred in instructing the jury regarding
transferred intent.

The charges arose out of an incident that occurred on
June 4, 2005 when Pittsburgh Police Detectives Phillip
Mercurio and Robert Kavals were patrolling in an
unmarked police vehicle in the Ferris Court housing com-
plex in the City of Pittsburgh. When they pulled into the
parking lot of that complex at about 3:30 a.m., they observed
the defendant walking toward the lot holding an Intratec 9
millimeter automatic weapon in his right hand. Detective
Mercurio brought the vehicle to a stop and, as he and
Detective Kavals began to exit the vehicle, the defendant
pointed the weapon at them and opened fire, riddling the

police vehicle and barely missing the plain clothes detec-
tives. A minimum of twenty eight rounds from the defen-
dant’s weapon were fired, based upon the number of shell
casings found. The detectives took cover and returned fire.
They pursued the defendant and saw him enter the rear of
1290 Ferris Court. They and other responding units sur-
rounded this building. The defendant was arrested as he left
the building with other residents. During an interview, the
defendant admitted that he had been the person firing at the
officers and said them that he had thrown the weapon onto
a hillside. The weapon was recovered from that hillside. He
claimed that he did not know that the detectives were police
officers when he fired on them.

The defendant testified at trial. He said that the day
before the shooting he was fired upon as he drove his vehi-
cle. He stated he did not know who shot at him and did not
report the incident to police. He said that he then called a
friend and obtained the weapon that was later used to shoot
at the detectives. Other than leaving to get that firearm, he
claimed that he stayed at Ferris Court until around 3:00 a.m.,
when he left to walk to the lot where he had left his. He said
that as he was walking, he carried the firearm in his right
hand, at his side. When the detective’s vehicle pulled into the
lot, he testified that he feared that they were the same peo-
ple who shot at him the previous day. When the car stopped
and the doors began to open, he raised his weapon and began
firing. He said that he did not hear the officers identify
themselves as police officers. He fled to the apartment build-
ing where he was later found, stopping to throw the weapon
over the hillside.

The original criminal information filed in this matter
charged the defendant with two counts of aggravated
assault pursuant to Section 2702 (a) (2) of the Crimes Code.
This section provides that a person is guilty of aggravated
assault if he:

attempts to cause or intentionally, knowingly or
recklessly causes serious bodily injury to any of
the officers, agents, employees or other persons
enumerated in subsection (c) or to an employee of
an agency, company or other entity engaged in
public transportation, while in the performance
of duty.

The information identified the victims as police officers,
one of the persons enumerated in subsection (c). On
October 5, 2005 the Commonwealth filed a Motion seeking
to amend the information by adding two counts of aggravat-
ed assault pursuant to section 2702 (a) (1), which provides
that a person is guilty of aggravated assault if he
“…attempts to cause serious bodily injury to another, or
causes such injury intentionally, knowingly or recklessly
under circumstances manifesting extreme indifference to
the value of human life.” The defense filed a response to this
Motion on December 29, 2005. The Court granted the
Motion on January 3, 2006.

The amendment of criminal informations if controlled by
Pennsylvania Rule of Criminal Procedure 564, which states:

The court may allow an information to be amended
when there is a defect in form, the description of
the offense(s), the description of any person or any
property, or the date charged, provided the infor-
mation as amended does not charge an additional
or different offense. Upon amendment, the court
may grant such postponement of trial or other
relief as necessary in the interests of justice.

Pa.R.Crim.P. 564. The purpose of Rule 564 “is to ensure that
a defendant is fully apprised of the charges, and to avoid
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prejudice by prohibiting the last minute addition of alleged
criminal acts of which the defendant is uninformed.”
Commonwealth v. Davalos, 779 A.2d 1190, 1194 (Pa.Super.
2001) (citation omitted). The test to be applied is:

[W]hether the crimes specified in the original
indictment or information involve the same basic
elements and evolved out of the same factual situa-
tion as the crimes specified in the amended indict-
ment or information. If so, then the defendant is
deemed to have been placed on notice regarding
his alleged criminal conduct. If, however, the
amended provision alleges a different set of events,
or the elements or defenses to the amended crime
are materially different from the elements or
defenses to the crime originally charged, such that
the defendant would be prejudiced by the change,
then the amendment is not permitted.

Id., 779 A.2d at 1194 (citation omitted).

The Commonwealth sought amendment on October 4,
2005, hardly on the eve of a trial that did not commence until
January 3, 2006. Although the Court did not grant the Motion
until January 3, 2006, the defendant was put on notice on the
date that the Motion was filed and served on defense counsel
that the Commonwealth wanted to add these additional
counts. He was also made aware at that time that the
Commonwealth wanted to proceed to trial on charges for
which the victim’s status as police officers was not an ele-
ment that the Commonwealth needed to prove.

In addition, the original criminal information filed in this
case included two counts of criminal attempt-homicide. This
offense requires proof very similar to that required for the
amended aggravated assault charge. The only difference
being that the criminal attempt homicide charge required
proof of a specific intent to kill while the aggravated assault
charges required proof of intent to cause serious bodily
injury. The facts that the Commonwealth would offer to
demonstrate each of these intents was, however, identical:
that the defendant fired numerous rounds from an automat-
ic weapon at the victims. Both because the amendment was
made far enough in advance to allow the defendant to pre-
pare a defense and, more importantly, because the amend-
ment did not materially change the facts that the
Commonwealth had to prove to obtain a conviction, the
amendment was proper. The defendant was not prejudiced
by this amendment. Commonwealth v. Fuller, 579 A.2d 879
(Pa.Super. 1990).

The defendant next complains that the Court erred in not
permitting a defense witness, private investigator Raoul
Rapneth, to testify. According to defense counsel, he and this
witness went to the scene of the crime at night and, using the
same model of car that the detectives were in that right,
attempted to recreate the scene. They used the Crime Lab
reports and tape measures to place the vehicle and the
defendant. Defense counsel explained to the Court what the
witness would say:

He is going to say that he went to various distances
and he couldn’t–and in the car were two people he
knew very well, including Barry Fox, and he could-
n’t recognize them. He couldn’t make them out.

From 15 feet he could see that they may have been
white person or light-skinned or dark, but once you
get to 25 feet or 30—

(N.T. Vol. II, p. 409). The defendant argued that the evidence
was admissible because the witness was simply testifying to
his observation of facts, those facts being the lighting and

other conditions relevant to his client’s ability to recognize
that the persons in the car were police officers. The
Commonwealth objected and the Court sustained the objec-
tion. This claim is without merit because, regardless of
whether the Court was correct in excluding this testimony,
the defendant suffered no prejudice by its exclusion.

The decision to admit or exclude evidence is within the
discretion of the trial court, and will not be reversed absent
an abuse of that discretion. Commonwealth v. Wyatt, 688 A.2d
710 (1997), appeal denied, 699 A.2d 735 (11997). Test results
of experiments are admissible if conditions under which the
experiment was conducted are ”substantially similar” to con-
ditions involved in the commission of the crime charged.
Commonwealth v. Sero, 387 A.2d 63 (1978) “Reversal based
on the exclusion of evidence requires a showing of abuse of
discretion as well as a showing of actual prejudice.” Wyatt,
supra, 688 A.2d at 714 (emphasis added).

The defendant was acquitted of the two offenses for
which his knowledge that the persons he was shooting were
police officers, had relevance. The defense investigator’s
testimony was proffered to corroborate the defendant’s
claim that he could not recognize that the occupants of the
car Were police officers. The jury, in finding him not guilty
of the two counts of aggravated assault for which knowledge
that the victims were police officers was a necessary ele-
ment, obviously found that the Commonwealth failed to
prove, beyond a reasonable doubt, that the defendant knew
that he was shooting at police officers. Whether the defen-
dant could recognize the victims as police officers, however,
was irrelevant to the other charges for which the defendant
was convicted.

In addition, whether the defendant knew the persons in
the car were police officers was irrelevant to his claim of self
defense because his own testimony established, beyond a
reasonable doubt, that he did not act in self defense when he
fired at the victims. His direct testimony failed to establish
that, at the time he started firing his weapon, he had any rea-
son to believe that the occupants of that vehicle meant to
harm him, regardless of whether they were police officers.
He said that he fired at the vehicle as soon as one of the
doors of the vehicle started opening. Because he testified
that he could not see into the vehicle, he obviously did not
observe any threatening movements or gestures by the occu-
pants. He did not see that they had weapons until after he
started firing and they returned fire. (N.T., Vol. II, pp. 368-
369). This testimony established that at the time that he
made the decision to shoot, he was not possessed of any facts
that could have caused him to reasonably believe that he
needed to use deadly force to protect himself.

During cross-examination, he further undermined his
claim of self defense with the following exchange between
the himself and the Assistant District Attorney:

Q: But you made the decision to shoot without any
information that those people in that car were caus-
ing you any harm?

A: Yes. I didn’t have time to see, you know what I
mean, who was in the car.

Q: Sure you had time. You fired first, didn’t you?

A:  Yes.

Q: If you would have waited another five seconds,
what do you think would have transpired?

A: I thought it might have been too late.

Q: But you didn’t know?

A: No, I didn’t.
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Q: And you had no reason to know that those occu-
pants of that vehicle were going to cause you harm?

A: No, I didn’t.

(N.T. Vol. II, p. 397, emphasis added).
Whether the defendant could see who was in that car was

not relevant to the claim of self defense because the defen-
dant did not care who was in that car, he was going to shoot
first and ask questions later. Because the facts that may have
been established by the testimony from the defendant’s
investigator, i.e. that the defendant could not see into the
vehicle from where he was standing when he started shoot-
ing, was not probative of any fact material to the offenses for
which the defendant was convicted, any error in excluding
that testimony was harmless as the defendant suffered no
prejudice.

The defendant next complains that the Court should not
have instructed the jury on the doctrine of transferred
intent. The Court instructed the jury:

If you find beyond a reasonable doubt that the
defendant intended to kill or cause serious bodily
injury to other unidentified persons and was acting
with that intent at the time that he fired the shots,
you may find that the defendant acted with specif-
ic intent under what the law calls the doctrine of
transferred intent.

What that means is that if the actual result the
defendant intended differed from what he contem-
plated only because a different person than the one
he actually intended to harm or kill was involved,
the crime or crimes are still established.

(N.T. Vol. II, pp. 516-517). This instruction is derived from 18
Pa.C.S.A. §303 (b) (1), which provides:

(b) Divergence between result designed or con-
templated and actual result.—When intentionally
or knowingly causing a particular result is an ele-
ment of an offense, the element is not established if
the actual result is not within the intent or the con-
templation of the actor unless:

(1) the actual result differs from that designed
or contemplated as the case may be, only in the
respect that a different person or different
property is injured or affected or that the injury
or harm designed or contemplated would have
been more serious or more extensive than that
caused

The defendant claimed that he did not intend to kill or
cause seriously bodily injury to the police officers in this
case because he believed that he was shooting at unidenti-
fied other persons who were a threat to him. It is not disput-
ed that the actual facts were different from what the defen-
dant claimed he believed them to be in that he was, in fact,
shooting at two police officers. Because he raised the claim
that he thought he was shooting at unidentified other per-
sons, however, an instruction on the transferred indent doc-
trine was necessary. The jury was properly instructed that
they could find the defendant guilty even if they concluded
that the “actual result” (i.e., that the defendant was shooting
at Detectives Mercurio and Kavals) differed from the result
“contemplated or designed” by the defendant (i.e., that he
was shooting at unidentified other persons.) The jury was
properly instructed that the defendant’s intent to kill or
cause serious bodily injury to the unidentified other persons
could be transferred to the detectives.

Giving this instruction also did not negate the defen-

dant’s claim of self defense or create the possibility that the
jury would be confused as the applicability of these two doc-
trines. In claiming that he acted in self defense, the defen-
dant essentially admitted that he intentionally fired at the
police officers, believing that they were other persons intent
on doing him harm. The instruction on self-defense did not
touch upon his intent in shooting but, rather, went to
whether he was justified in doing so. It is impossible to see
how giving these two instructions, both warranted under the
facts, could have confused the jury. Given the evidence pre-
sented by both the Commonwealth and defense, it was not
disputed that the defendant fired numerous rounds from an
automatic weapon at Detectives Mercurio and Kavals. Nor
was it disputed that when he did so, the defendant was not
actually in danger of death or serious bodily injury. What
was left for the jury to decide were whether the
Commonwealth had proven that the elements of self
defense, i.e. 1) did he reasonably believe that he was in
immediate danger of death or serious bodily injury; 2) was
he free from fault in provoking the difficulty that led to his
use of deadly force; and 3) did he violate his duty to retreat
before resorting to the use of deadly force, were not present.
In addressing these elements, intent is not relevant.
Accordingly, the jury could not have been confused by the
Court’s instructions on these unrelated concepts.

For these reasons, the defendant’s judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: December 7, 2007

1 He received consecutive sentences of not less than 7 nor
more than 15 years on the criminal attempt-homicide charge
and not less than 5 nor more than 10 years on one of the
aggravated assault charges. No further penalty was imposed
on the other counts.

Commonwealth of Pennsylvania v.
Andre Basking

Supression of Drugs and Weapons—Authority to Consent to
Search

1. After Defendant was in custody, police entered his
mother’s house to search for the weapon believed to have
been used in an assault.

2. Defendant’s mother permitted a search of her house,
including a third floor used by Defendant.

3. The third floor was used exclusively by Defendant who
paid a monthly rent to his mother. A door at the top of this
floor was kept closed and Mother was not permitted access
to this area.

4. Here the relationship between mother and son was akin
to a landlord-tenant relationship, and Mother did not have
authority to consent to a search of Defendant’s living quarters.

(Mary Ann C. Acton)

Lawrence E. Sachs for the Commonwealth.
Lee M. Rothman for Defendant.

CC No. 200517437. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., January 23, 2008—This is a direct appeal
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wherein the Commonwealth of Pennsylvania appeals from
the Order of Court dated May 17, 2007 which granted the
defendant’s motion to suppress various evidence including,
but not limited to, drugs and weapons which were located in
the third floor attic area of 6526 Meadow Street, a house
located in Pittsburgh, Pennsylvania. The Commonwealth has
certified that the Court’s order substantially handicapped
and/or effectively terminated prosecution of this case.
The Commonwealth of Pennsylvania filed a Concise
Statement of Errors Complained Of On Appeal alleging
the following errors:

1. Whether, the court erred in finding that Leslie
Nunley did not have actual authority to consent to a
police search of her residence, including the third
floor of that residence, defendant/appellee’s room,
which was not separately secured?

2. Whether the court erred in failing to find that a
police officer of reasonable caution would have
believed that Leslie Nunley had authority over the
entire premises so as to permit the warrantless
search of those premises based on her consent?

3. Whether the court erred in finding that the con-
cept of apparent authority cannot be used to justify
a search absent exigent circumstances and, if exi-
gent circumstances are in fact required, whether the
court erred in finding that they did not exist here?

4. Whether the court erred in concluding that the
Pennsylvania Supreme Court would interpret the
apparent authority exception more narrowly under
Article I Section 8 of the Pennsylvania Constitution
than it has been interpreted under the Fourth
Amendment?

The facts of this case demonstrate that on November 13,
2005, Officer Rattigan of the City of Pittsburgh Police
Department was dispatched to 6526 Meadow Street,
Pittsburgh, Pennsylvania for a domestic call. When he
arrived at the scene, Officer Rattigan observed an adult
female sitting on an outside wall. The female was crying and
she was accompanied by two young children at the time.
Upon being questioned by Officer Rattigan, the female indi-
cated that the defendant had assaulted her and during the
incident the defendant fired “two rounds at her.” The
female advised Officer Rattigan that the defendant was last
seen running into the residence located at 6526 Meadow
Street. The City of Pittsburgh “Special Emergency
Response Team” or “SERT” was also dispatched to the
scene as well. Officer Rattigan did not personally observe
the defendant at that residence. However, shortly after
being on scene, Officer Rattigan was advised, over the
police radio, that the defendant had turned himself in to the
police at the Zone 5 Police Station.

After the defendant was in custody, law enforcement offi-
cers decided to conduct a search of the house for the
weapon used by the defendant in the assault. The SERT
team entered the house first and conducted a sweep of the
house to ensure that no other persons were in the house
prior to a search of the house being conducted. At some
point, Officer Rattigan advised the defendant’s mother, who
owned the house, that he wanted to search the house for the
weapon alleged to have been used by the defendant.
Defendant’s mother advised Officer Rattigan that the defen-
dant resided on the third floor of the house. Defendant’s
mother did permit a search of the house but requested that
she be permitted to accompany the law enforcement offi-
cers during the search. During the search of the third floor,

the officers found heroin and weapons as well as some other
incriminating evidence.

The defendant’s mother testified during the suppression
hearing that she owned the Meadow Street residence and
that the defendant, an adult, resided on the entire third
floor of the residence. She testified that the defendant paid
$100 in monthly rent. She testified that nobody in the home
was permitted access to the third floor. She also testified
that there was a door at the top of the steps leading to the
third floor and that this door was kept closed by the defen-
dant. This Court found the testimony of the defendant’s
mother credible.

In this case, the defendant challenged the constitution-
ality of the search under both the Fourth Amendment to
the United States Constitution and Article I, Section 8 of
the Pennsylvania Constitution. The Fourth Amendment to
the United States Constitution and Article I, Section 8 of
the Pennsylvania Constitution protect individuals from
unreasonable searches and seizures, thereby ensuring the
“right of each individual to be let alone.” In the Interest of
D.M., 566 Pa. 445m 781 A.2d 1161, 1163, (Pa. 2001);
Commonwealth v. Blair, 394 Pa.Super. 207, 575 A.2d 593,
596 (Pa.Super. 1990).

A warrantless search or seizure is presumptively unrea-
sonable under the Fourth Amendment, subject to a few
specifically established, well-delineated exceptions. Horton
v. California, 496 U.S. 128, 134, n.4, 110 S.Ct. 231, 110
L.Ed.2d 112 (1990). Warrantless searches are also presump-
tively unreasonable under Article I, Section 8 of the
Pennsylvania Constitution. Commonwealth v. McCree, 924
A.2d 621, 627 (Pa. 2007) Under the Fourth Amendment, one
such exception is a consensual search.

The Commonwealth first avers that this Court erred in
ruling that Leslie Nunley did not have actual authority to
consent to the search in this case. A description of third
party consent is contained in Commonwealth v. Blair, 394
Pa.Super. 207, 575 A.2d 593, 597 (1990):

Third-party consent cases fall into four broad cate-
gories. Previous to this decision, cases in our
Commonwealth concerned situations where: (1) the
consenting party had “superior authority” to the
party objecting to the search, see Commonwealth v.
Latshaw, 481 Pa. 298, 392 A.2d 1301 (1978), cert.
denied, 441 U.S. 931, 99 S.Ct. 2050, 60 L.Ed.2d 659
(1979) (barn’s owner had not surrendered any indi-
cia of her absolute control over barn where defen-
dant’s marijuana was found pursuant to warrant-
less search with consent of barn’s owner); (2) the
consenting party had equal or common authority to
the party objecting to the search, see,
Commonwealth v. Arnold, 331 Pa.Super. 345, 480
A.2d 1066 (1984); Commonwealth v. Lowery, 305
Pa.Super. 66, 451 A.2d 245 (1982); Commonwealth
v. Devlin, 302 Pa.Super. 196, 448 A.2d 594 (1982);
(3) the consenting party had inferior authority to
the party objecting to the search, see,
Commonwealth v. Garcia, 478 Pa. 406, 387 A.2d 46
(1978), Commonwealth v. Netting, 315 Pa.Super.
236, 461 A.2d 1259 (1983) (third party who has nei-
ther interest nor control in a premises may not give
the police valid consent to conduct a warrantless
search of the premises); and (4) the last area of
third-party consent cases concerns those situations
where a police officer is reasonably mistaken as to
the actual authority of the party consenting to his
entry; stated another way, the police officer reason-
ably mistakes apparent authority for actual author-
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ity to consent to his entry.

The uncontroverted facts of record demonstrate that the
Leslie Nunley did not have superior authority over the
defendant’s living quarters nor did she have common
authority over those quarters. As set forth above, Leslie
Nunley herself testified that the defendant paid rent for his
living quarters, nobody other than the defendant was per-
mitted to enter those quarters and he kept the door closed
at all times. The evidence supports the conclusion that the
relationship between Leslie Nunley and her son was akin to
a landlord-tenant relationship and, therefore, Leslie
Nunley did not have the actual authority to consent to the
search of the defendant’s living quarters. Such a relation-
ship does not give rise to actual authority. See Garcia, 387
A.2d at 54.

This Court’s finding that Leslie Nunley did not have actu-
al authority is, however, not dispositive of this appeal.
Derivative of actual consent, the “apparent authority” doc-
trine exists in federal jurisprudence. Illinois v. Rodriguez,
497 U.S. 177, 188-89, 110 S.Ct. 2793, 111 L.Ed.2d 148 (1990);
Commonwealth v. Strader, 931 A.2d 630, 635 (Pa. 2007);
Commonwealth v. Hughes, 575 Pa. 447, 836 A.2d 893 (Pa.
2003). The Pennsylvania Supreme Court has not yet deter-
mined whether the “apparent authority” doctrine of consent
applies to ordinary citizens of this Commonwealth under the
Pennsylvania Constitution. Hughes, 836 A.2d at 904
(“Nevertheless, we need not reach the question of whether
the “apparent authority exception” should be applied in sit-
uations involving the average citizen because Appellant is a
parolee and, consequently, he has a diminished expectation
of privacy.”)

Under the Fourth Amendment, a third party with appar-
ent authority over the area to be searched may provide
police with consent to search. United States v. Matlock, 415
U.S. 164, 171, 94 S.Ct. 988, 39 L.Ed.2d 242 (1974). Third
party consent is valid under the Fourth Amendment when
police reasonably believe a third party has authority to con-
sent. Rodriguez, 497 U.S. at 188-89; Strader, 931 A.2d at
634-635. Specifically, the apparent authority exception
turns on whether the facts available to police at the
moment would lead a person of reasonable caution to
believe the consenting third party had authority over the
premises. Id. If the person asserting authority to consent
did not have such authority, that mistake is constitutionally
excusable if police reasonably believed the consenter had
such authority and police acted “on facts leading sensibly
to their conclusions of probability.” Id. at 186 (quoting
Brinegar v. United States, 338 U.S. 160, 176, 69 S.Ct. 1302,
93 L.Ed. 1879 (1949)). In determining whether guests or
people happening to be in a defendant’s home have author-
ity to consent to a search, the question is what is apparent,
not actual, authority and the reasonableness of the police
officer’s belief in that apparent authority. The totality of
circumstances in each case controls whether police have a
reasonable belief the person consenting to the search has
authority to do so. Strader, 931 A.2d at 635. Based on the
totality of the circumstances in this case, this Court does
believe that the police reasonably believed that Leslie
Nunley had authority to consent to the search of her son’s
living quarters. As set forth above, Leslie Nunley was the
defendant’s mother, she owned the house and it was reason-
able for the officer to believe that, as owner, she could con-
sent to a search of the living quarters of her son located
within the house she owned. The suppression order in this
case, however, is not premised on Fourth Amendment guar-
antees but rather the heightened privacy rights conferred
by Article I, Section 8 of the Pennsylvania Constitution.

This Court believes that the “apparent authority” doc-
trine accepted by the United States Supreme Court is incon-
sistent with the heightened privacy guarantees of the
Pennsylvania Constitution. Where a defendant argues that
the Pennsylvania Constitution grants him greater protection
than the Fourth Amendment to United States Constitution,
the appropriate analysis requires consideration of the fac-
tors set forth in Commonwealth v. Edmunds, 526 Pa. 374, 586
A.2d 887 (Pa. 1991).

Under Edmunds, in determining whether the
Pennsylvania Constitution affords greater protection to an
individual than does the federal constitution, a court must
consider: (1) the text of the provision of our Constitution; (2)
the history of the provision, including the case law of this
Commonwealth; (3) relevant case law from other jurisdic-
tions; and (4) policy considerations, “including unique issues
of state and local concern, and applicability within modern
Pennsylvania jurisprudence.” Edmunds, 586 A.2d at 895. See
also Commonwealth of Pennsylvania v. Russo, 934 A.2d 1199
(Pa. 2007).

1. Text
The starting point of the Edmunds analysis has little signifi-
cance in this case. A comparison of the language of Article
I, Section 8 to the language of the Fourth Amendment
yields no significant input toward the disposition of this case.
The Fourth Amendment of the U.S. Constitution provides as
follows:

The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and par-
ticularly describing the place to be searched, and
the persons or things to be seized.

Article I, Section 8 of the Pennsylvania Constitution states:

The people shall be secure in their persons, houses,
papers and possessions from unreasonable search-
es and seizures, and no warrant to search any place
or to seize any person or things shall issue without
describing them as nearly as may be, nor without
probable cause, supported by oath or affirmation
subscribed to by the affiant.

Although the language of each constitutional provision is
similar, a court is “not bound to interpret the two provisions
as if they were mirror images, even where the text is similar
or identical.” Edmunds, 586 at 996.; see also Commonwealth
v. Tarbert, 517 Pa. 277, 283, 535 A.2d 1035, 1038 (Pa. 1987).
This analysis is certainly not controlling in this case as the
Pennsylvania Supreme Court has made the textual compari-
son of Article I, Section 8 of the Pennsylvania Constitution to
the Fourth Amendment and afforded greater protections to
individuals. Edmunds, supra. Therefore, the next pertinent
inquiry is the history of Article I, Section 8.

2. History
Article I, Section 8 has a “unique history” Edmunds, 586
A.2d at 896. As set forth in Commonwealth v. Sell, 504 Pa.
46, 63, 470 A.2d 457, 466 (1983), the “constitutional protec-
tion against unreasonable searches and seizures existed in
Pennsylvania more than a decade before the adoption of the
federal Constitution, and fifteen years prior to the promul-
gation of the Fourth Amendment.” In fact, Pennsylvania’s
Constitution enjoys a rather storied past. As aptly explained
in Edmunds:

Perhaps the extent of the untapped history of the
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Pennsylvania Constitution should be underscored.
Pennsylvania’s Constitution was adopted on
September 28, 1776, a full ten years prior to the rat-
ification of the U.S. Constitution. Like the constitu-
tions of Virginia, New Jersey, Maryland, and most
of the original 13 Colonies, Pennsylvania’s
Constitution was drafted in the midst of the
American Revolution, as the first overt expression
of independence from the British Crown. See W.
Adams, The First American Constitutions at 61
(1980). The Pennsylvania Constitution was there-
fore meant to reduce to writing a deep history of
unwritten legal and moral codes, which had guided
the colonists from the beginning of William Penn’s
charter in 1681. See White, Commentaries on the
Constitution of Pennsylvania (1907). Unlike the Bill
of Rights of the United States Constitution, which
emerged as a later addendum in 1791, the
Declaration of Rights in the Pennsylvania
Constitution was an organic part of the state’s orig-
inal constitution of 1776, and appeared (not coinci-
dentally) first in that document.

Thus, contrary to the popular misconception that
state constitutions are somehow patterned after the
United States Constitution, the reverse is true. The
federal Bill of Rights borrowed heavily from the
Declarations of Rights contained in the constitu-
tions of Pennsylvania and other colonies. See
Brennan, The Bill of Rights and the States, in The
Great Rights 67 (E. Cahn ed. 1963). For instance,
the Pennsylvania Declaration of Rights was the
“direct precursor” of the freedom of speech and
press. See 1 B. Schwartz, The Bill of Rights: A
Documentary History 262 (1971). The Delaware
Declaration of Rights prohibited quartering of sol-
diers and ex-post facto laws. Id. at 276-78. North
Carolina’s Declaration of Rights provided a num-
ber of protections to the criminally accused — the
right to trial by jury, the privilege against self-
incrimination, and others — which later appeared
in the United States Constitution. Id. at 286-88.

With respect to Article I, Section 8 of the present
Pennsylvania Constitution, which relates to free-
dom from unreasonable searches and seizures, that
provision had its origin prior to the 4th
Amendment, in Clause 10 of the original
Constitution of 1776. See Sell, 504 Pa. at 63, 470
A.2d at 466. Specifically, the original version of the
search and seizure provision reads as follows:

The people have a right to hold themselves, their
houses, papers and possessions free from search
and seizure, and therefore warrants without oaths
or affirmations first made, affording sufficient
foundation for them, and whereby any officer or
messenger may be commanded or required to
search suspected places, or to seize any person or
persons, his or their property, not particularly
described, are contrary to that right and ought not
be granted.

See Buckalew, An Examination of the Constitution
of Pennsylvania at 13 (1883). The above provision
was reworded at the time the Pennsylvania
Constitution was revised extensively in 1790, and
reappeared as Article I, Section 8. The modern ver-
sion of that provision has remained untouched for
two hundred years, with the exception of the words

“subscribed to by the affiant,” which were added
by the Constitutional Convention of 1873. Id.

The requirement of probable cause in this
Commonwealth thus traces its origin to its original
Constitution of 1776, drafted by the first convention
of delegates chaired by Benjamin Franklin. See
White, supra, at xxiii. The primary purpose of the
warrant requirement was to abolish “general war-
rants,” which had been used by the British to con-
duct sweeping searches of residences and busi-
nesses, based upon generalized suspicions. See
White, supra, at 158; Wakely v. Hart, 6 Binn. 316
(1814). Therefore, at the time the Pennsylvania
Constitution was drafted in 1776, the issue of
searches and seizures unsupported by probable
cause was of utmost concern to the constitutional
draftsmen. Id.

Moreover, as this Court has stated repeatedly in
interpreting Article I, Section 8, that provision is
meant to embody a strong notion of privacy, care-
fully safeguarded in this Commonwealth for the
past two centuries. As we stated in Sell: “the sur-
vival of the language now employed in Article I,
Section 8 through over 200 years of profound
change in other areas demonstrates that the para-
mount concern for privacy first adopted as part of
our organic law in 1776 continues to enjoy the
mandate of the people of this Commonwealth.” Id.
504 Pa. at 65, 470 A.2d at 467. (citations omitted).
The history of Article I, Section 8, thus indicates
that the purpose underlying the exclusionary rule
in this Commonwealth is quite distinct from the
purpose underlying the exclusionary rule under
the 4th Amendment, as articulated by the majority
in Leon.

The United States Supreme Court in Leon made
clear that, in its view, the sole purpose for the
exclusionary rule under the 4th Amendment was to
deter police misconduct. Id. 468 U.S. at 916, 104
S.Ct. at 3417. The Leon majority also made clear
that, under the Federal Constitution, the exclusion-
ary rule operated as “a judicially created remedy
designed to safeguard Fourth Amendment rights
generally through its deterrent effect, rather than a
personal constitutional right of the party
aggrieved.” Id. 468 U.S. at 906, 104 S.Ct. at 3412, 82
L.Ed.2d at 687 quoting, United States v. Calandra,
supra, 414 U.S. at 348, 94 S.Ct. at 620.

This reinterpretation differs from the way the
exclusionary rule has evolved in Pennsylvania
since the decision of Mapp v. Ohio in 1961 and rep-
resents a shift in judicial philosophy from the deci-
sions of the United States Supreme Court dating
back to Weeks v. United States.

Like many of its sister states, Pennsylvania did not
adopt an exclusionary rule until the United States
Supreme Court’s decision in Mapp required it to do
225, 80 S.Ct. 1437, 1448, 4 L.Ed.2d 1669 (1960).
However, at the time the exclusionary rule was
embraced in Pennsylvania, we clearly viewed it as a
constitutional mandate. Commonwealth v. Bosurgi, 411
Pa. 56, 190 A.2d 304 (1963) (interpreting Mapp to
require the exclusion of illegally seized evidence as
“an essential part of both the 4th and 14th
Amendments,”) Id. at 64, 190 A.2d at 309, quoting,
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Mapp, 367 U.S. at 657, 81 S.Ct. at 1693. This inter-
pretation was in keeping with a long line of federal
cases, beginning with Weeks in 1914, which viewed
the exclusionary rule as a necessary corollary to
the prohibition against unreasonable searches and
seizures. (footnote omitted).

As one commentator noted in piecing together the
history of the exclusionary rule: “‘Deterrence,’ now
claimed to be the primary ground for exclusion,
seems to have had no substantial place in any of
these conceptions of the practice.” See, White,
Forgotten Points in the Exclusionary Rule Debate,
81 Mich.L.Rev. 1273, 1279 (1983).

During the first decade after Mapp, our decisions
in Pennsylvania tended to parallel the cases inter-
preting the 4th Amendment. However, beginning in
1973, our case-law began to reflect a clear diver-
gence from federal precedent. The United States
Supreme Court at this time began moving towards
a metamorphosed view, suggesting that the purpose
of the exclusionary rule “is not to redress the injury
to the privacy of the search victim (but, rather) to
deter future unlawful police conduct.” Calandra,
414 U.S. at 347, 94 S.Ct. at 619 (emphasis added);
See, also, U.S. v. Peltier, 422 U.S. 531, 536, 95 S.Ct.
2313, 2317, 45 L.Ed.2d 374 (1975). At the same time
this Court began to forge its own path under Article
I, Section 8 of the Pennsylvania Constitution,
declaring with increasing frequency that Article I,
Section 8 of the Pennsylvania Constitution embod-
ied a strong notion of privacy, notwithstanding fed-
eral cases to the contrary. In Commonwealth v.
Platou and Commonwealth v. DeJohn, we made
explicit that “the right to be free from unreason-
able searches and seizures contained in Article I,
Section 8 of the Pennsylvania Constitution is tied
into the implicit right to privacy in this
Commonwealth.” DeJohn, 486 Pa. at 49, 403 A.2d at
1291. In DeJohn, we specifically refused to follow
the U.S. Supreme Court’s decision in U.S. v. Miller,
425 U.S. 435, 96 S.Ct. 1619, 48 L.Ed.2d 71 (1976),
which had held that a citizen had no standing to
object to the seizure of his or her bank records.

From DeJohn forward, a steady line of case-law
has evolved under the Pennsylvania Constitution,
making clear that Article I, Section 8 is unshakably
linked to a right of privacy in this Commonwealth.
See, Commonwealth v. Platou, (1973);
Commonwealth v. DeJohn, (1979); Commonwealth
v. Sell, (1983); Commonwealth v. Miller, (1986);
Commonwealth v. Blystone, (1988); and
Commonwealth v. Melilli, (1989).

As Mr. Justice Flaherty noted in Denoncourt,
supra, in echoing the wisdom of Justice Brandeis
over 60 years ago: “The makers of our Constitution
undertook to secure conditions favorable to the
pursuit of happiness…. They conferred, as against
the government, the right to be let alone—the most
comprehensive of rights and the right most valued
by civilized men.” Id. 504 Pa. at 199, 470 A.2d at
948-  quoting Olmstead v. United States, 277 U.S.
438, 478, 48 S.Ct. 564, 572, 72 L.Ed. 944 (1928)
(Brandeis, J., dissenting).

Most recently, in Melilli, this Court cited with
approval the decision of the Superior Court in

Commonwealth v. Beauford, 327 Pa.Super. 253, 475
A.2d 783 (1984), allocatur denied, 508 Pa. 319, 496
A.2d 1143 (1985), holding that Article I, Section 8 of
the Pennsylvania Constitution was offended by the
installation of a pen register device without proba-
ble cause. Mr. Justice Papadakos, in rejecting the
holding of the United States Supreme Court in
Smith v. Maryland, 442 U.S. 735, 99 S.Ct. 2577, 61
L.Ed.2d 220 (1979), emphasized that “Article I,
Section 8 of the Pennsylvania Constitution … may
be employed to guard individual privacy rights
against unreasonable searches and seizures more
zealously than the federal government does under
the Constitution of the United States by serving as
an independent source of supplemental rights.” Id.
521 Pa. at 412, 555 A.2d at 1258. Mr. Justice
Papadakos went on to conclude that, because a pen
register “is the equivalent of a search warrant in its
operative effect where the intrusion involves a vio-
lation of a privacy interest,” the affidavit and order
“must comply with the requirements of probable
cause required under Pa.Rules of Criminal
Procedure Chapter 2000, Search Warrants.” Id. 521
Pa. at 414, 555 A.2d 1259.

Thus, the exclusionary rule in Pennsylvania has
consistently served to bolster the twin aims of
Article I, Section 8; to-wit, the safeguarding of pri-
vacy and the fundamental requirement that war-
rants shall only be issued upon probable cause.
Melilli, supra. As this Court explained in
Commonwealth v. Miller:

The linch-pin that has been developed to determine
whether it is appropriate to issue a search warrant
is the test of probable cause. Commonwealth v.
Chandler [505 Pa. 113, 477 A.2d 851], supra. It is
designed to protect us from unwarranted and even
vindictive incursions upon our privacy. It insulates
from dictatorial and tyrannical rule by the state,
and preserves the concept of democracy that
assures the freedom of its citizens. This concept is
second to none in its importance in delineating the
dignity of the individual living in a free society. Id.
513 Pa. at 127, 518 A.2d at 1191-92.

It is clear that the Pennsylvania Supreme Court has gone
to great lengths to explain the historical significance of the
heightened protections of Article I, Section 8 relative to the
privacy interests an individual has in his or her residence. In
advocating these heightened privacy concerns, the
Pennsylvania Supreme Court has parted with the United
States Supreme Court and has deemed as unconstitutional a
search performed by law enforcement officers who relied, in
good faith, on an erroneous determination of probable cause
made by an issuing authority. In Edmunds, the Court refused
to permit police officers to rely, in good faith, on a defective
search warrant despite the fact that the United States
Supreme Court specifically permitted such reliance.
Edmunds, 586 A.2d at 896. Relying on the history of Article
I, Section 8, the Pennsylvania Supreme Court noted the
strong interest in protecting the personal privacy that
Pennsylvania citizens enjoy. Edmunds, 586 A.2d at 896. This
Court finds it illogical that a law enforcement officer should
be permitted to rely on an invalid consent by a third party
which he/she reasonably believes to be valid when it is
unconstitutional in this Commonwealth for law enforcement
to rely, in good faith, on an erroneous legal finding by a judge
after the police officer has set forth, in writing, the facts
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he/she believes support a finding of probable cause, he/she
takes an oath verifying that the facts are true, and then the
judge reviews all the facts and signs the warrant application,
indicating that the judge independently finds probable cause
to permit the search. This Court believes that, in Hughes, the
Supreme Court’s having focused on the fact that a parolee
has a lessened privacy interest then does an ordinary citizen
is strong indication that the Supreme Court will refuse to
accept the “apparent authority” doctrine in this Commonwealth
as applied to ordinary citizens in Pennsylvania.

If a law enforcement officer cannot rely on an issuing
authority’s signature indicating a finding of probable cause,
this Court does not believe that the Supreme Court will con-
done a search of a residence obtained via the consent of third
party under the “apparent authority” doctrine when, in fact,
that third person does not have the authority to consent. The
instant case is distinguishable from Hughes because the
defendant in this case is not a parolee and does not have a
diminished expectation of privacy. His expectation of priva-
cy in his residence is entitled to far greater protection.
Edmunds, supra. To this Court, there is no distinction
between the “reasonable belief” a law enforcement officer
may have in obtaining consent to conduct a warrantless
search and the “good faith” a law enforcement officer is not
permitted act upon in executing a search warrant approved
by a commissioned judicial officer of Pennsylvania.

Moreover, any search made upon a third person’s appar-
ent authority to consent, should be made only upon a show-
ing of exigency.l No exigency justifying such measures exist-
ed in this case.

3. Related Case-Law From Other States
In Hughes, the Pennsylvania Supreme Court indicated

that it has been persuaded by other states that have endorsed
the “apparent authority” doctrine. Hughes, 836 A.2d at 904.
Specifically, that Court endorsed the reasoning of various
states that have adopted the “apparent authority” doctrine.
State v. Licari, 659 N.W.2d 243 (Minn. 2003) (apparent
authority alone exists if authority claimed by third party
would, if true, be sufficient to satisfy the legal test for actual
authority); State v. Taylor, 114 Nev. 1071, 968 P.2d 315 (Nev.
1998) (apparent authority alone is required); People v.
Hopkins, 870 P.2d 478 (Colo. 1994) (warrantless search is not
invalid merely because of a reasonable mistake of fact made
by the police officers concerning the authority of the party
consenting to the search); State v. Maristany, 133 N.J. 299,
627 A.2d 1066 (N.J. 1993) (consent to search may be
obtained from a third party whom police reasonably believe
has authority to consent); State v. Girdler, 138 Ariz. 482, 675
P.2d 1301 (Ariz. 1983), cert. denied, 467 U.S. 1244, 82
L.Ed.2d 826, 104 S.Ct. 3519 (1984) (apparent authority to
consent alone is required); Nix v. State, 621 P.2d 1347
(Alaska 1981) (apparent authority alone of third party to
allow entry by police is required); People v. Adams, 53
N.Y.2d 1, 439 N.Y.S.2d 877, 422 N.E.2d 537 (N.Y. 1981), cert.
denied, 454 U.S. 854, 70 L.Ed.2d 148, 102 S.Ct. 301 (1981)
(where searching officers rely on the apparent capability of
a person to consent to a search and the circumstances rea-
sonably indicate that the individual does, in fact, have the
authority to consent, evidence obtained during that search
should not be suppressed); People v. Gorg, 45 Cal. 2d 776,
291 P.2d 469 (Cal. 1955) (evidence obtained by officers as a
result of a search could not be excluded merely because the
officers might have made a reasonable mistake as to the
extent of the authority of the third person). This Court, how-
ever, questions whether the endorsement of the apparent
authority doctrine is consistent with the Pennsylvania
Supreme Court’s historical advocacy of greater constitution-

al protections against unreasonable searches of one’s resi-
dence, as set forth in Edmunds.

Recognizing that the Pennsylvania Supreme Court has
been very close to addressing whether the “apparent author-
ity” doctrine should apply to the general citizen, the holding
in Hughes was limited to the application of the “apparent
authority” doctrine to a parolee. The defendant in this case
was not a parolee and thus does not suffer from a diminished
expectation of privacy. This Court, with guidance from
Edmunds, accordingly finds the reasoning of those courts
that have rejected the “apparent authority” doctrine persua-
sive. See, e.g., State v. Lopez, 896 P.2d 889, 901 (Haw. 1995)
(rejecting doctrine of apparent authority); State v. Wright,
893 P.2d 455, 460-61 (N.M. Ct. App. 1995) (same); State v.
Will, 885 P.2d 715, 719 (Or. Ct. App. 1994) (citations omitted)
(“Although apparent authority is now sufficient under the
Fourth Amendment, actual authority to grant consent is still
required under Article I, Section 9 [of the Oregon
Constitution].”) (citations omitted).

In State v. Lopez, 896 P.2d 889, 901 (Haw. 1995) the Hawaii
Supreme Court, noting that its constitution afforded greater
protections than the federal constitution, rejected the doctrine
of apparent authority and affirmed the requirement that a
third party must have actual authority to consent because

allowing warrantless searches of an individual’s
home without the consent of someone authorized to
give it, absent any exigent circumstances, would fly
in the face of this protection. Indeed, an invasion of
privacy is no less of an “invasion” if the govern-
mental officials are “reasonable” in their mistaken
belief that the third party possesses the authority to
consent. This is because, regardless of whether the
police acted in good faith, the individual’s “priva-
cy” is still invaded when the police search his or
her personal belongings without permission.);

In State v. Vinuya, 32 P.3d 116, 127 (Haw. App. 2001), that
Court specifically suppressed evidence obtained after
obtaining the consent of the defendant’s mother to search the
defendant’s room which was located in the residence owned
by mother. In ruling that the lack of actual authority to con-
sent invalidated the search, that court explained:

it is evident that Vinuya had an independent, rea-
sonable expectation of privacy in his bedroom.
[Mother’s] uncontroverted testimony made it clear
that [the defendant] had exclusive control over his
room. He kept his bedroom door locked to prevent
other family members from entering, even when he
was in the house (including when he left his room
to shower); no other person had the bedroom door
key; and neither his mother nor any other person
had access to the room.

Id.

Likewise, New Mexico does not permit consent based on
apparent authority. State v. Monteleone, 123 P.3d 777, 782
(N.M. Ct. App. 2005); State v. Wright, 893 P.2d 455, 460-61
(N.M. Ct. App. 1995). In Wright, the New Mexico Court of
Appeals, interpreting its own state constitution, a provision
which is markedly similar to Article I, Section 8 of the
Pennsylvania Constitution, explained2:

We think the State’s reliance on the officers’ sub-
jective belief that Wertz had “apparent authority”
to give consent to search the residence and the bed-
room occupied by Defendant and Corman runs
counter to the provisions of Article II, Section 10 of
the New Mexico Constitution. As noted by our
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Supreme Court in State v. Gutierrez, 116 N.M. 431,
446-47, 863 P.2d 1052, 1067-68 (1993), an individ-
ual’s right to be free from unreasonable searches
and seizures under Article II, Section 10 of our
state constitution precludes the erosion of such
right by recognition of a “good faith” exception as
articulated by the United States Supreme Court in
United States v. Leon, 468 U.S. 897, 82 L.Ed.2d 677,
104 S.Ct. 3405 (1984). We think the State’s argu-
ment that this Court should recognize an “apparent
authority” rule violates Article II, Section 10 of the
New Mexico Constitution and is contrary to the
rationale underlying our Supreme Court’s decision
in Gutierrez, 116 N.M. at 446-47, 863 P.2d at 1067-68.

Id.
The uncontroverted evidence adduced at the suppression

hearing demonstrated that the defendant resided on the
third floor of his mother’s residence. His living quarters
were considered separate from the remainder of the resi-
dence. No family members were permitted to enter his living
quarters. The living quarters were protected by a separate
door which was kept closed at all times. The defendant paid
rent to his mother. It is this Court’s belief that the defen-
dant’s living quarters were similar to those discussed in
Vinuya, supra, and his expectation of privacy should not
have been eviscerated by the consent of a third party who
did not have the authority to consent.

4. Policy considerations
This Court believes that there exist various policy rea-

sons why the guarantees of Article I, Section 8 do not
endorse the “apparent authority” doctrine. Initially, this
Court believes that an endorsement of such a doctrine runs
afoul of the Supreme Court’s holding and analysis in
Edmunds. Reciting the history of our Commonwealth’s
greater constitutional protections, the Pennsylvania
Supreme Court has uncategorically ruled that police officers
cannot rely, in good faith, on an incorrect legal determination
of probable cause to obtain evidence pursuant to a search
warrant. This Court fails to see how condoning a search
based upon incorrect belief that a third, lay party has authority
to consent to a search is legally and intellectually different
from allowing “good faith” reliance on a legal determination
made by a commissioned judicial officer of Pennsylvania.

Because warrantless searches are disfavored in this
Commonwealth, an additional policy concern arises. Consent
is one of the few, limited exceptions to the warrant require-
ment and it presumably exists because we, as citizens, are
certainly free to waive our individual privacy rights.
Endorsing “apparent authority” permits someone without
authority to do so to consent to the waiver of another’s priva-
cy rights and is inconsistent with a citizen’s voluntary deci-
sion to consent to a search and waive of his or her expecta-
tion of privacy. See Commonwealth v. Platou, 455 Pa. 258,
262, 312 A.2d 29, 32 (1973)(explaining that an individual
cannot consent to waive another’s Fourth Amendment priva-
cy rights). When a court is confronted with an alleged con-
sent to search, an inquiry must be made to determine
whether the consent was voluntary and the product of an
essentially free and unconstrained choice. Commonwealth v.
Mack, 796 A.2d 967 (Pa. 2002). Such an inspection cannot be
made under the doctrine of “apparent authority.” Allowing
this doctrine permits a further erosion of the narrowly
drawn exceptions to the warrant requirement.

There is also a concern that the “apparent authority” doc-
trine provides a negative incentive to police officers. Rather
than inquiring into whether the consenting third party has
actual authority to grant consent, an incentive exists for

police officers to ask cursory questions or ask no questions
at all to determine whether the third party has authority to
consent. Allowing police officers to conduct a search based
upon their reasonable belief that consent exists erases any
incentive the officer would have to take further measures to
determine whether actual authority to consent actually
exists, especially in cases where no exigency exists. The
proper incentive should be to obtain a warrant, not to provide
a mechanism for the officer to potentially remain ignorant as
to important facts that may be determinative of whether a
third party possesses the requisite authority to consent to a
search. Accordingly, this Court believes that policy consider-
ations weigh against the doctrine of “apparent authority.”

For the foregoing reasons, the Order of Court granting
suppression should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 This Court notes that the police officers in this case could
easily have obtained a search warrant. They clearly had con-
trol of the residence and even advised Ms. Nunley that they
would get a warrant in the event that the she did not consent
to the search.
2 Article II, Section 10 of the New Mexico Constitution pro-
vides “[t]he people shall be secure in their persons, papers,
homes and effects, from unreasonable searches and
seizures, and no warrant to search any place, or seize any
person or thing, shall issue without describing the place to
be searched, or the persons or things to be seized, nor with-
out a written showing of probable cause, supported by oath
or affirmation.”
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M.M.H. v. L.B.H.
Protection from Abuse

1. The parties were divorced in 2005 and have four minor
children who were in the shared custody of the parties, resid-
ing with the mother approximately sixty percent of the time
and with the father approximately forty percent of the time.

2. The mother filed an ex parte petition for protection
from abuse at the local magistrate alleging that the father
had engaged in two incidents of trespass, neither of which
occurred at times when the mother was present. The ex
parte order was entered and the father was ordered not to
have any contact with the mother. The father, however, sent
the mother two text messages with the mother filing an indi-
rect criminal contempt charge as a result. The father spent a
night in jail prior to being released pending a hearing on the
petition for protection from abuse and the contempt.

3. The mother then filed with the Court of Common Pleas
a petition for protection from abuse. The father requested
that the prior custody arrangement which provided him with
forty percent of the time with the children remain in effect.
This was granted in spite of the father at that time testing
positive for marijuana use.

4. A further incident occurred at a local swimming pool,
with the mother alleging that the father abused one of the
children at the pool. The mother filed a second indirect crim-
inal contempt citation.

5. The trial court heard testimony for four days regarding
the petition for protection from abuse and the two citations
for indirect criminal contempt and after the first day of hear-
ing, temporary custody of the children was granted to the
mother, with supervised visitation for the father. Following
the four days of hearing, the trial court dismissed the petition
for protection from abuse and the second citation for indirect
criminal contempt, but found the father in contempt of court
for his text messaging of the mother after the initial petition
for protection from abuse order was granted. The father was
sentenced to time already served for this incident.

6. The mother appealed this decision, with the court
determining that the father’s actions did not constitute abuse
under the Protection from Abuse Act, but represented con-
flicts over custody exchanges, not resulting in the mother
having reasonable fear of bodily injury.

7. There was no evidence that the father used marijuana
while having custody of the children; however, as possession
and use of marijuana is illegal, the father was ordered to
undergo a urine screen monthly for three months and attend
two NA or AA meetings per week. The father agreed to a
drug evaluation and to abide by any recommendations
resulting from said evaluation.

8. The mother also alleged that the father screamed at the
children while coaching sporting activities; however, the
court found the father more credible, but as credibility
determinations can be difficult, ordered the father to under-
go three classes regarding coaching small children. The
court determined that rude, offensive and even insulting lan-

guage does not constitute abuse under the Protection from
Abuse Act. Similarly, pushing the children when the children
were misbehaving and even swearing at them also does not
constitute abuse within the meaning of the Protection from
Abuse Act. The trial court did not find such behavior to war-
rant the granting of the petition for protection from abuse;
however, the court did order the father to attend parenting
classes as well as anger management classes. The trial court
concluded that while the mother does fear the father, there is
no evidence that this fear is a fear of imminent bodily harm.
The court also found that swearing does not equate to a
threat to commit violence.

(Christine Gale)
David S. Pollock for Plaintiff/Mother.
Ted T. Blair for Defendant/Father.
No. FD 03-05018-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., January 18, 2008.

***CORRECTION***

Please make note of a correction on the following Capsule
Summary published in the PLJ Opinions Supplement to the
Lawyers Journal issue — February 15, 2008 — Volume 156
No. 4 — Page 47.

Jeffrey D. Martin v.
Terri Benedict

No. FD 05-7658-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., November 5, 2007.

The Attorneys names and representation should appear as
below:

Mary Margaret Boyd for Plaintiff/Father.
William Bishop for Defendant/Mother.
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Scott & Christie and Associates, P.C.,
and William C. Christie, M.D. v.

Houston Harbaugh, P.C. and
Jacqueline W. Phillips

Legal Malpractice—Preliminary Objections

1. Plaintiffs were given two opportunities to amend their
Complaint to include facts necessary to support their claims.

2. Plaintiffs’ claims of malpractice are based on unfound-
ed claims that the defendant failed to perform work for
which they were not hired.

(Rhoda Shear Neft)

John E. Lippl and Edwin P. Smith for Plaintiffs.
James R. Schadel for Jacqueline W. Phillips.
Mary-Jo Rebelo for Houston Harbaugh.

No. GD 05-31373. In the Court of Common Pleas of
Allegheny County, Civil Division.

OPINION
Friedman, J., November 26, 2007—This case first came

before the undersigned on Defendants’ Preliminary
Objections to Plaintiffs’ Amended Complaint. After briefing
and argument, we sustained the Preliminary Objections and
directed Plaintiffs to file a Second Amended Complaint in
accordance with our comments, which were memorialized
on the videotape record of the argument. Plaintiffs then filed
their Second Amended Complaint, and the Defendants again
filed Preliminary Objections. After briefing and argument,1

we once again sustained Defendants’ Preliminary
Objections, this time with prejudice and without further
leave to amend. Plaintiffs then filed this appeal.

Factual Summary
This is essentially a legal malpractice action dealing with

Defendants’ allegedly negligent review of a contract to con-
struct a building, to be known as the Christie Medical Office
Building, on property owned by Plaintiff William C. Christie.

For purposes for these Preliminary Objections, we turn to
Plaintiffs’ Second Amended Complaint for a summary of the
facts, which Plaintiffs contend support the two counts of
their complaint, sounding in negligence and contract.

• Plaintiff William Christie is a physician and is sole
shareholder of Plaintiff Scott & Christie, P.C. (Second
Amended Complaint, ¶2.)

• Plaintiff Scott & Christie, P.C. “serves, in part, as an
administrator and business manager for Dr. Christie and the
Christie Entities,” which include other corporations, LLCs,
and entities of a medical nature, all of which have Dr.
Christie as the sole shareholder or sole proprietor. (Second
Amended Complaint, ¶¶3-5.)

• “By Retainer Agreement addressed to Scott & Christie
dated March 9, 1998, [Defendant] Houston Harbaugh [law
firm] agreed to act as counsel for Plaintiffs to ‘organize and
expand your eye care network’ and to provide ‘estate plan-
ning’ services for Dr. Christie and immediately began per-
forming legal services for Plaintiffs in accord with the
Retainer Agreement.” (Second Amended Complaint ¶13.)

• “Houston Harbaugh served as sole and exclusive legal
counsel (excepting those matters covered by insurance
counsel) to Plaintiffs and the Christie Entities, in accord
with the Retainer Agreement, from at least May 6, 1998 until
April 5, 2005, when Plaintiffs transferred the Tri-State
Vision, Mission Vision and SCAC, LLC d/b/a The Surgery
Center at Cranberry files to Kirkpatrick & Lockhart [law
firm]. By letter dated January 18, 2006, Plaintiffs trans-
ferred ‘all the remaining files related to the entities owned

by Dr. Christie, as well as Dr. Christie’s personal estate plan-
ning file’ to Kirkpatrick & Lockhart.” (Second Amended
Complaint ¶16.)

• In January 2001, Dr. Christie acquired the property
where the building in question was to be built. (Second
Amended Complaint ¶18.)

•  The contractor furnished Plaintiffs with a General
Contract Agreement which was derived from a form promul-
gated by the American Institute of Architects. (Second
Amended Complaint ¶¶20 & 21.)

• Plaintiffs forwarded the Agreement to Defendant for
the purpose of completing all services necessary in the
preparation of a contract and requested the following:

“I have enclosed a general contractor agreement
for the commercial office building that we are cur-
rently planning to build in Cranberry Township.
Please have someone at your firm review the
enclosed agreement and please provide your com-
ments to me at your earliest convenience.

“If you should have any questions or should require
additional information, please give me a call.”

(Second Amended Complaint ¶22, Ex. F.)

• Plaintiffs allege that Defendants “were specifically
aware, or should have been aware, based upon these instruc-
tions and over three years (3) representing Plaintiffs and the
Christie Entities, that Plaintiffs sought Defendants to scruti-
nize the General Contract Agreement and disclose to the
Plaintiffs the full import of the instrument and any possible
consequences which might arise therefrom.” (Second
Amended Complaint ¶23.)

• Plaintiffs further allege that [b]y letter dated June 21,
2001, Defendant Phillips, who had previously reviewed and
commented upon other matters for Plaintiffs and/or the
Christie Entities and knew that Plaintiffs were constrained
by a budget related to the development and construction of
the CMOB, returned a copy of the General Contract
Agreement, ‘marked with [her] comments.’ The letter pro-
vided as follows:

Gary Gunnett had requested that I review the
General Contract Agreement between TCB
Construction Company and William C. Christie for
the development of property on Brandt Drive in
Cranberry Township, PA. I apologize for the delay
in getting back to you.

Enclosed herewith please find a copy of said
Agreement, which I have marked with my com-
ments. In general, I believe the documents could
have been written better, however, the scope of the
document is standard for a development manager. I
have marked my comments on the Agreement,
which should clarify some points. However, as to
Article 11, I believe that the Contractor needs to
clarify the meaning thereunder. Additionally, in
Articles 13 and 14, it should be clarified as to who
is responsible for the utilities and the dumpster.
Finally, in Article 16, I believe that general liabili-
ty insurance coverage should be increased to
$1,000,000.

Upon your review of my comments, if you have any
questions, please do not hesitate to contact me. If
you wish Houston Harbaugh to negotiate the con-
tract with the Contractor directly, we would be
happy to do so.

“Defendant Phillips made no comments concerning
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“Schedule A” in Article III of the General Contract
Agreement. As the Contractor agreed to all the comments
made by Defendant Phillips, no further negotiations were
necessary.” (Second Amended Complaint ¶24.
Emphasis added.)

• Plaintiffs returned the Agreement as marked to the
Contractor, who accepted all of the suggested changes, and
the Agreement was executed by the parties. (Second
Amended Complaint ¶25.) (Note that there is no allegation
that Plaintiffs submitted a revised or re-typed Agreement to
any Defendant for final review nor is there an allegation that
Plaintiffs advised any Defendant that they intended to sign
the Agreement based on the Contractor’s acceptance of Ms.
Phillips’ comments, nor is there any allegation that
Defendants were contacted by any of the Plaintiffs prior to
signing.)

• Plaintiffs then sought to obtain financing for the proj-
ect, and requested Defendants to represent them. (Second
Amended Complaint ¶27.)

• Dr. Christie obtained financing from PNC Bank, with
Scott & Christie as a guarantor. (Second Amended Complaint
¶32.)

• Prior to the closing of the loan, PNC required a signed
copy of the Agreement and a project budget. (Second
Amended Complaint ¶32.)

• The closing of the loan took place, and Defendant
Phillips continued to represent Plaintiffs on related issues.
(Second Amended Complaint ¶¶34, 39.)

• Plaintiffs allege that Defendants failed to include in the
Agreement provisions which would limit the ultimate cost
and price of the project. (Second Amended Complaint ¶42.)

• They allege that as a result, they were billed in excess
of the established budget. (Second Amended Complaint ¶43.)

• Plaintiffs allege that as a result, pursuant to the
Agreement, the budget dispute with the contractor was sub-
mitted to arbitration, and an award in the amount of
$406,120.77 was entered against Plaintiff. Plaintiffs also
allege that they incurred “additional costs in excess of the
project budget of $297,933.76 and additional financing costs
of $276,151.20 plus interest and costs,” and that they were
“forced by the aforesaid negligence of Defendants to become
embroiled in further litigation and incurred additional coun-
sel fees and costs in the amount of $246,605.91 and lost
income in the amount of $107,625.54.” (Second Amended
Complaint ¶¶49 and 50.) Note that Plaintiffs’ first specific
allegation that Defendants were made aware of a project
budget is in paragraph 33 of the Second Amended
Complaint, in which Plaintiffs say that “the final version of
[the Project Budget] was submitted by Defendant Phillips to
PNC Bank and its counsel by letter dated October 31, 2002.
Prior to and subsequent to her submission of the Project
Budget, Defendant Phillips communicated directly with the
Contractor regarding the Project Budget and other matters.
A true and correct copy of the October 31, 2002 letter is
affixed hereto as Exhibit ‘L’ and incorporated herein.” As
discussed above, Defendant Phillips’ review of and com-
ments on the General Contract Agreement had taken place
in June 2001. (Second Amended Complaint ¶¶22-24.) There
are no allegations that demonstrate the Defendants would
have known, in 2001, of the project budget or of Plaintiffs’
financial constraints when those are pled not to have been
communicated to Defendants until after the contract had
been executed.

• Plaintiffs allege that Defendants “fail[ed] to render
services commensurate with those required of attorneys in
this Commonwealth and breached its implied contract to do
so.” (Second Amended Complaint ¶53.) They seek repay-
ment of all fees paid to Defendants.

DISCUSSION
At oral argument of the original Preliminary Objections

to the first Amended Complaint,2 counsel for Defendants
raised several issues. Defendants raised a demurrer based
on lack of duty and causation, arguing that, as evidenced by
the documents attached to the Amended Complaint, they
were only retained to review the proposed contract and pro-
vide comments, and not to negotiate the contract further.
Defendants argued that Plaintiff did not plead what terms
were left out of the contract as to price and cost. Defendants
also argued that the mere fact that Plaintiffs lost in the arbi-
tration proceeding does not give rise to an inference that the
contract was inadequate, since lawyers are not expected to
guarantee results of a case.

As is set forth in detail in the transcript of the oral argu-
ment on the Preliminary Objections to the first Amended
Complaint, which took place on January 24, 2007, the Court
sustained the demurrer based on those arguments.
Defendants also had raised an issue as to whether the corpo-
rate Plaintiff was properly a party, since there was no evi-
dence that the corporation was a party to the attorney-client
relationship and since it was alleged that the arbitration
award was only as to the individual plaintiff. Defendants fur-
ther objected to Plaintiffs’ Breach of Contract claim, arguing
that a tort claim and a breach of contract claim cannot be
pled in the alternative for the same professional conduct. We
gave Plaintiffs leave to amend to address those issues as
well.

At the subsequent argument involving Defendants’
Preliminary Objections to the Second Amended Complaint,3

Defendants argued, and we agreed, that Plaintiffs had still
not pled that Defendants were retained to negotiate the con-
tract in question. Although Plaintiffs aver in the Second
Amended Complaint that Defendant Houston Harbaugh had
advised Plaintiffs in various other matters in the past, they
do not provide any other evidence that Defendants were
retained to negotiate the contract. Furthermore, there are no
allegations that Plaintiffs responded in any way to Ms.
Phillips’ letter of June 21, 2001, where she expresses her
willingness to be further involved with negotiating the con-
tract at issue.

Defendants also again argue that as to the lack of or inap-
propriateness of the price terms in the contract, the Second
Amended Complaint establishes that there was no budget or
building design in place as of the date of the signing of the
contract. (Transcript of Argument of Defendants’
Preliminary Objections to the Second Amended Complaint,
4-20-07, p. 9, and Second Amended Complaint ¶¶25 and 33.)
Furthermore, Plaintiffs make a bare assertion in paragraph
24 of the Second Amended Complaint that Defendants knew
that Plaintiffs were constrained by a budget, but do not pro-
vide details as to how this was made known, whether this
was made known at the time Defendant Phillips gave her
advice, or what the budget was. (See the transcript through-
out.) Plaintiffs argued that Defendant Phillips should have
known of the budget constraints based on her course of deal-
ing in representing them, and that she did not comprehend
the shortcomings of the contract because of her inexperi-
ence. This “course of dealing” is not sufficiently pled nor
was there any indication at argument of any unpled facts
that would warrant granting Plaintiffs leave to file a Third
Amended Complaint.

Defendants also repeat their earlier argument that the
mere fact that Plaintiffs lost the arbitration proceeding does
not prove that the contract was inadequate, since it is not
known whether the contract provisions had anything to do
with the arbitrators’ decision. Plaintiffs counter that the
presence of the arbitration clause in the contract should
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have, but did not, raise a red flag to Defendant Phillips. We
concluded that there was no factual way to prove that the
drafting of the contract had an impact on the outcome of the
arbitration proceeding. It is well-settled that “[t]he setting
aside of an [arbitration] award is proper only on a showing
of denial of a hearing or fraud, misconduct, corruption, or
similar irregularity leading to an unjust, inequitable, or
unconscionable award.” Runewicz v. Keystone Ins. Co., 476
Pa. 456, 461, 383 A.2d 189, 192 (1978). Absent these circum-
stances, no one may look behind or second-guess an arbitra-
tion award. Defendants’ argument on this point is well-taken.

Defendants also raised, again, the issues of the inclusion
of the corporation as a party, and of the propriety of the
breach of contract claim. We concluded that the corporation
was not a proper party, since it was not a party to the con-
struction agreement but only a guarantor of the loan for the
project. We also concluded that the breach of contract claim
was not proper in what is essentially a legal malpractice
action.

Because Plaintiffs have, for a third time, been unable to
set forth sufficient and material factual support for their
claims against the Defendants, we properly dismissed their
Second Amended Complaint, with prejudice.

BY THE COURT:
/s/Friedman, J.

Dated: November 26, 2007

1 Transcripts of the arguments on both sets of Preliminary
Objections have been filed of record.
2 The first Amended Complaint was filed as a matter of course
within the time allowed by the Rules of Court; Defendants’
Preliminary Objections to the original Complaint were never
argued before any member of this Court.
3 The transcript of the oral argument of the Preliminary
Objections to the Second Amended Complaint, which took
place on April 20, 2007, has been filed of record, and refer-
ence is made thereto.

Donald Levitt, M.D. v. Craig Patrick,
Nelson Goldberg and Marsha Goldberg

Collateral Estoppel

Collateral Estoppel prevents a party whose issues were
resolved in earlier proceedings and affirmed in appeals, in
which he chose not to participate, from filing a new claim
arguing that in the instant case the trial court should not give
consideration to the opinions of the appellate court since he
was not a party to the appeals.

(Rhoda Shear Neft)
Scott M. Hare for Marsha Goldberg.
Kelly Smith Dorenkamp for Donald Levitt, M.D.
J. Michael Baggett for Craig Patrick.
Maurice A. Nernberg for Nelson Goldberg.

No. GD 01-15053. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., November 29, 2007—Plaintiff, Donald Levitt,

M.D. (Levitt), filed a Complaint in Mortgage Foreclosure
against Defendant, Craig Patrick (Patrick), Nelson Goldberg
and Marsha Goldberg (the Goldbergs), seeking repayment of
a loan made to the Goldbergs which was secured by a second
mortgage on real estate located at 113 Royston Road, Fox
Chapel, Pennsylvania (the Property). Following several
years of litigation, Patrick is the record owner of the

Property having purchased it from the Goldbergs.
On March 9, 2006, the Honorable Eugene B. Strassburger,

III entered three Orders of Court in this case. The first was
a Consent Order by which all parties agreed to the dismissal
of Defendant Nelson Goldberg from the action pursuant to
Pa. R.C.P. 229. The second Order of Court bifurcated the
action and scheduled the in rem action in mortgage foreclo-
sure for a non-jury trial on March 13, 2006. The third was a
Consent Order which entered judgment on the mortgage
attached to Levitt’s Amended Complaint in Mortgage
Foreclosure in an amount to be determined at trial in favor
of Plaintiff Donald Levitt, M.D. and against Defendant
Marsha Goldberg without prejudice to any defenses that
may be asserted by Craig Patrick.

A non-jury trial was heard before this court on March
13th and March 14, 2006. The court entered a Non-Jury
Verdict on August 3, 2006 in favor of Patrick and against
Levitt on the Amended Complaint in Mortgage Foreclosure
and directed the Prothonotary to enter the amount of the
judgment entered in favor of Plaintiff, Donald Levitt, M.D.,
and against Defendant, Marsha Goldberg, by Order dated
March 9, 2006 in the amount of $184,637.87 plus interest.

Levitt filed a Notice of Appeal to the Pennsylvania Superior
Court on August 30, 2006 and the appeal was quashed by
Order of the Superior Court dated November 2, 2006. Levitt
filed an untimely Motion for Post-Trial Relief on September
25, 2006. This court subsequently granted Levitt leave to file
a Motion for Post-Trial Relief Nunc Pro Tunc. Levitt’s Motion
for Post-Trial Relief was argued before this court and denied
by Order dated July 3, 2007. Levitt timely filed a Notice of
Appeal from the Order denying Post-Trial Motion.

The litigation arising from the transactions regarding the
Property has been lengthy and repetitious. The relevant
facts and procedural history follow.

On November 16, 1999, Patrick made a written offer to
purchase the Property which was accepted by the Goldbergs
(the Patrick Agreement). The purchase price stated in the
Patrick Agreement was $908,000.00. According to a separate
addendum, an agreement between Patrick and the
Goldbergs allocated $58,000.00 of the purchase price to spe-
cific items of personalty. The Patrick Agreement provided
that settlement would take place on or before February 28,
2000 with time being of the essence. The Agreement further
provided that the Goldbergs would convey the Property free
and clear of all liens, encumbrances, and easements with
certain standard exceptions and that the title to said real
estate would be good and marketable.

On February 18, 2000, Laura A. Shapira (Shapira) and
Thomas A. Karet (Karet) made a written offer to purchase
the Property which was accepted by the Goldbergs (the
Shapira-Karet Agreement). During this period of time, an in
rem judgment in mortgage foreclosure in favor of Southwest
National Bank of Pennsylvania (Southwest) and against the
Goldbergs had been entered at number GD96-000396.
Southwest held the first mortgage on the Property and Levitt
held a second mortgage. On March 6, 2000, the Property was
sold at a judicial sale pursuant to the judgment in mortgage
foreclosure. The high bidder and purchaser of the Property
for $925,000.00 at the judicial sale was counsel for Karet who
acted as a straw party for Karet in the transaction.

The Nelson-Patrick settlement did not occur on February
28, 2000 as contemplated by the Patrick Agreement. Although
prior to the judicial sale, Patrick was ready, willing and able
to carry out the purchase but Nelson Goldberg refused.
Patrick learned of the pending judicial sale on March 1, 2000
and communicated his intent to settle the transaction prior to
the judicial sale. The Goldbergs did not appear at the appoint-
ed time and place although Patrick did appear.
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On March 17, 2000, Patrick timely filed a Petition to Set
Aside Sheriff ’s Sale pursuant to Pa. R.C.P. 3136 at number
GD96-000396. On July 18, 2000, Levitt filed a Petition to
Intervene at GD96-000396 and an Order was entered grant-
ing Levitt leave to intervene in the Petition to Set Aside
Sheriff ’s Sale proceedings. Levitt’s purpose in the interven-
tion, as stated in his Petition and Brief, was an attempt to
protect the amounts due under his second mortgage. The
contractual purchase price to be paid by Patrick was not suf-
ficient to pay his second mortgage in full. In his Petition to
Intervene, Levitt averred that “if the petition to set aside the
sale is granted, his (Levitt’s) interest will be adversely
affected.” Levitt argued in his Petition and Brief in
Opposition to Petition to Set Aside Sheriff ’s Sale that his
interest in the Property would be harmed because the funds
from the Goldbergs/Patrick sale would not pay his second
mortgage in full. Levitt and his counsel appeared in court
and counsel participated in the argument regarding the
Petition to Set Aside.

On December 7, 2000, the court entered an Order setting
aside the sheriff ’s sale of March 6, 2000. Both Karet and
Nelson Goldberg appealed the Order to the Pennsylvania
Superior Court but Levitt did not file an appeal.

On April 28, 2000, Patrick had filed a Complaint in
Specific Performance against the Goldbergs at number
GD00-7417 seeking the enforcement of the Patrick
Agreement which would result in the conveyance of the
Property for $908,000.00. Levitt and Karet both sought to
intervene in the action for specific performance raising the
same issues that he had raised in the Petition to Set Aside. In
his Petition to Intervene, Levitt again argued that if the
Property was conveyed under the terms of the Patrick
Agreement, the amount paid would not satisfy his mortgage.
The court denied both Karet’s and Levitt’s Petitions and
Levitt filed a Petition for Reconsideration which was also
denied. Levitt did not file an appeal to the Pennsylvania
Superior Court from the denial of his request to intervene.

On February 28, 2001, the court issued an Adjudication
and Decree Nisi in the action for specific performance which
directed the Goldbergs to pay such sums of money as neces-
sary to extinguish liens and encumbrances against the
Property and deliver a good and insurable title to the
Property. Nelson Goldberg appealed the decision of the trial
court to the Pennsylvania Superior Court at 637 WDA 2001
and Karet filed an appeal at 688 WDA 2001 from the Order
denying his Petition to Intervene.

The Pennsylvania Superior Court addressed the three
Appeals together because they arose from the same set of
facts and affirmed the trial court’s Orders in a Memorandum
Opinion and Order on September 13, Southwest National
Bank of  Pennsylvania v. Nelson L. Goldberg and Marsha R.
Goldberg, Appeal of: Thomas Karet, No. 28 WDA 2001; Craig
Patrick v. Nelson L. Goldberg and Marsha Goldberg, Appeal
of: Nelson Goldberg, No. 637 WDA 2001; Craig Patrick v.
Nelson Goldberg and Marsha Goldberg, Appeal of: Thomas
Karet, No. 688 WDA 2001.

In the trial of the within action for mortgage foreclosure,
Patrick introduced the trial court Opinions and Decrees as
well as the Pennsylvania Superior Court Opinion discussed
herein. In his Motion for Post-Trial Relief and his Concise
Statement of Matters Complained of on Appeal, Levitt seeks
to disregard all of the previous litigation and argues that it
was error for this court to consider the Superior Court’s
Memorandum Opinion of September 13, 2002 affirming the
trial court’s Orders in both previous actions concerning the
Property. Levitt’s position in his pleadings and at trial as well
as in his Post-Trial Motion ignores the significance of the
results of the prior litigation. Levitt now wishes to proceed in

this lawsuit as if the conveyance by the Goldbergs to Patrick
was a simple sales transaction rather than one ordered by
the trial court with attendant directives and affirmed by the
Pennsylvania Superior Court.

The sole issue presented in Levitt’s Amended Complaint
in Mortgage Foreclosure and at trial was whether Patrick is
liable for the remaining debt on Levitt’s second mortgage on
the Property. The trial court specifically found that Patrick is
not obligated to pay any amount in excess of the $908,000.00
to satisfy liens including the Levitt mortgage. The court
clearly stated that the satisfaction of liens and encum-
brances is the responsibility of the Goldbergs.

This issue was raised and argued by Southwest as well as
Levitt in the proceeding to set aside the sheriff ’s sale. Karet
again raised the issue in his appeal to the Superior Court. In
its Memorandum Opinion, the Superior Court quoted the
trial court’s Opinion with approval:

“The record reflects that the unpaid balance of the
first and second mortgage loans alone, agreed and
normal settlement costs, as well as other priority
items, exceeded the purchase price which Patrick
agreed to pay and which the Goldbergs agreed to
accept…. It is clear from the record that at the time
the Goldbergs accepted Patrick’s offer, they would
be required to tender funds from a source other
than Patrick to extinguish liens and convey mar-
ketable and insurable title to Patrick.”

Id. at pp. 26-27, citing trial court Opinion, 4/25/01 p.6.

The Pennsylvania Superior Court continued:

An independent review of the record indicates no
competent evidence that the Goldbergs were unable
to secure the funds for closing or that Nelson
Goldberg refused to perform under the agreement
for this reason. On the contrary, in his deposition
submitted for the court in the sheriff ’s sale proceed-
ing, Nelson Goldberg testified that he had the
resources to obtain $530,000.00 in an effort to stop
the sheriff ’s sale, but that he was approximately
$70,000.00 short of what he needed. Nelson
Goldberg Deposition, 5/15/00, at 53-54. Clearly,
Nelson Goldberg had the ability to obtain the funds
needed for closing, which were considerably less
than the $530,000.00 amount, for extinguishing any
outstanding liens and closing costs. Accordingly, we
find Karet’s argument in this regard devoid of merit

Id. at p. 27.

The Pennsylvania Superior Court also quoted with
approval the findings of the trial court that “It is not
Patrick’s obligation to pay money in excess of the agreed
purchase price to obtain the quality of title which the
Goldbergs have agreed to deliver to him…. It was and is the
responsibility of the Goldbergs to be prepared to extinguish
all liens and encumbrances, whether or not the proceeds
derived from Patrick were sufficient for that purpose or
not.” Id. at p. 41, citing Adjudication and Decree Nisi,
2/28/01 at pp. 4-5.

The major issue before this court in the within action has
already been specifically addressed. Levitt argues that this
court erred as a matter of law by considering the Superior
Court’s Memorandum Opinion of September 13, 2002 affirm-
ing the Orders of the trial court in the previous litigation
concerning the Property because Levitt was not a party to
the action for a specific performance and did not participate
in the appeal of the Order to set aside the sheriff ’s sale.
(Concise Statement of Matters Complained of on Appeal,
paragraph 2, c-g.)
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The doctrine of collateral estoppel is designed to relieve
parties from the cost and vexation of multiple lawsuits, to con-
serve judicial resources and to prevent inconsistent decisions
while encouraging reliance on adjudications. Shaffer v. Smith,
673 A.2d 872 (Pa. 1996). In order for the doctrine to be appli-
cable, four elements must be met: (1) an identity of issues
between the present and former actions; (2) a final judgment
on the merits; (3) the party against whom the doctrine is
asserted must have been a party, or be in privity with a party,
to the prior action; and (4) the party against whom the doc-
trine is asserted must have been afforded a full and fair oppor-
tunity to litigate the issue in question. Menna v. St. Agnes
Medical Center, 456 Pa.Super. 301, 690 A.2d 299, 302 (1997).

It is not necessary that the claim in the instant action and
the claim in the prior action be the same. It is only necessary
that the issue of fact determined in the prior case and the
issue in the pending case are the same and that the party
against whom the doctrine is asserted was a party to or in
privity with a party in the prior actions. Davis v. O’Brien, 326
A.2d 511 (Pa.Super. 1974).

Here, Levitt was granted leave to intervene in the pro-
ceedings in the Petition to Set Aside at GD96-000396. Once a
party is permitted to intervene, the intervenor has all the
rights and liabilities of a party to the action. Pa. R.C.P.
2330(a). Levitt utilized his rights to file a brief, present evi-
dence at trial and file a Post-Trial Motion. He also had the
right to file an appeal from the court’s final Order as did
Thomas Karet, another intervenor in the same action. Levitt
did not file an appeal, but he had the opportunity to do so. He
therefore had a full and fair opportunity to litigate this very
issue which he raised and repeatedly argued in his Petition
to Intervene and in his Brief in Opposition to Petition to Set
Aside Sheriff ’s Sale and at trial. Levitt’s arguments were
obviously considered by the trial court in reaching its final
decision as affirmed by the Pennsylvania Superior Court in
its Memorandum Opinion.

Both Levitt and Karet filed Petitions to Intervene in
Patrick’s action for specific performance at number GD00-
7417. The court denied both Petitions and Levitt filed a
Petition for Reconsideration which was denied. Karet filed
an Appeal to the Pennsylvania Superior Court and his appeal
at 688 WDA 2001 was addressed with Goldbergs’ appeal of
the trial court’s Order of March 15, 2001 at 637 WDA 2001.
Levitt did not file an appeal from the Order denying his
Petition to Intervene in the specific performance action
although he clearly had an opportunity and right to do so.

In the within action in mortgage foreclosure, Levitt is
essentially arguing that the trial court erred in its
Adjudication and Decree Nisi in the action for specific per-
formance in which the court stated that:

It is the legal responsibility of the Goldbergs to oth-
erwise pay persons holding liens and encum-
brances amounts sufficient to extinguish those
liens and encumbrances and deliver a general war-
ranty deed of conveyance of the Property to
Patrick…. If the consummation of the transaction
contemplated by the Agreement has been made
more expensive by the conduct of the Goldbergs, or
either of them, it should not fall upon Patrick to
absorb such additional expense.

(Adjudication and Decree Nisi, 2/28/01, pp. 5-6.)

Levitt has had a full and fair opportunity to litigate the
issue of whether Patrick has any obligation to Levitt on
Levitt’s second mortgage securing his loan to the Goldbergs.
The trial court and Pennsylvania Superior Court have stated
that Patrick is not liable on the mortgage. The previous judi-
cial determinations regarding the Goldbergs’ liability to

Levitt and the corresponding determination that Patrick has
no liability to Levitt are conclusive.

Moreover, at trial on Levitt’s action in mortgage foreclo-
sure, he failed to prove that Patrick is liable for the balance
of his second mortgage. In Pennsylvania, a mortgage does
not transfer title to the mortgagee but constitutes a lien on
the mortgagor’s interest thereby securing the mortgagee’s
loan. General Credit Co. v. Cleck, 609 A.2d 553 (Pa.Super.
1992). When an underlying debt no longer exists, the mort-
gage can no longer be valid and enforceable. There is no evi-
dence whatsoever of an underlying debt owed by Patrick to
Levitt. On the contrary, all testimony and documentary evi-
dence shows the loan was directly from Levitt to the
Goldbergs. Levitt therefore had no right to foreclose on
Patrick’s real estate.

For all of the foregoing reasons, this court entered the
Non-Jury Verdict of August 3, 2006 against Plaintiff, Donald
Levitt, M.D., and in favor of Defendant, Craig Patrick, on the
Amended Complaint in Mortgage Foreclosure and directed
the Prothonotary to enter the amount of judgment entered in
favor of Plaintiff, Donald Levitt, M.D., and against
Defendant, Marsha Goldberg, by Order of Court dated
March 9, 2006 in the amount of $184,637.87 plus interest.

BY THE COURT:
/s/Horgos, J.

In re: Estate of Julia K. Barrett
Testamentary Capacity—Undue Influence—Abuse of
Position of Trust and Confidence—Burden of Proof

1. Based upon findings that the decedent was in a weak-
ened mental state, that her will favoring one of two daugh-
ters resulted from undue influence on the part of one of her
daughters, and that the pre-death sale of decedent’s real
estate by one daughter and the pre-death transfer of funds
from joint accounts by the other daughter were wrongful and
the result of undue influence, the Court voided the will and,
in accordance with the decedent’s original testamentary
intent, ordered all the decedent’s assets, including real
estate proceeds, insurance proceeds, and proceeds from
joint accounts, to be divided equally between the two daugh-
ters.

2. Notwithstanding testimony of decedent’s apparent
mental soundness, based only on casual observations, the
Court found that she was in a weakened mental state based
on evidence from physicians, that she suffered from
Alzheimers’s-type dementia and that she lacked the capaci-
ty to receive and process information and to make decisions
based on that information.

3. One daughter, on whom the decedent relied for her
medical treatment and all her personal affairs, shared a con-
fidential relationship with the decedent at all relevant times,
so that, even had decedent not been shown to be of weakened
intellect, the burden of proof shifted to the daughter to show
that decedent’s actions were not unduly influenced by the
daughter’s position of dominance.

(Ronald D. Morelli)

David K. McMullin and James T. Carney for Patricia J.
MacDonald.
James S. Vergotz for Maureen K. Blosser.

No. 4840 of 2005. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans Court Division.

OPINION
Mazur, J., December 17, 2007—The issues in this matter
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came before this court when an appeal was filed in the
Register’s office asking for an accounting on a power of
attorney and questioning transfers made on joint accounts
prior to Julia K. Barrett’s death. Also at issue are two wills
left by Mrs. Barrett, one made in 2003 and one made in 2005.
The Register did not probate either will, and the matter has
been appealed to this court.

On the facts presented at trial, the court has determined
that the actions of Julia Barrett’s daughters, Maureen K.
Blosser and Patricia J. MacDonald, subsequent to the ill-
nesses preceding her death changed her estate plan. The
assets of the decedent must be divided equally between her
daughters pursuant to the decedent’s original intentions.

Near the end of her life, Julia suffered from many physi-
cal ailments. Among the problems were hearing loss and
macular degeneration which caused her to be classified as
legally blind. Julia underwent two hospitalizations and reha-
bilitative therapy as a result of injuries caused by two falls
which occurred in her home within approximately one
month. While she was hospitalized due to the second fall, she
was seen by her personal physician of many years; Dr.
Donald Klinestiver. After being treated at the hospital.
Decedent was moved to Vincentian Regency for rehabilita-
tive therapy, and in November 2004 she was transferred to
New Hope Assisted Living, a personal care home. While still
at New Hope, the decedent signed a will dated March 14,
2005 and closing documents to complete the sale of her home.

Although several lay witnesses testified to the apparent
soundness of decedent’s mental faculties, the court gave less
weight to their testimony since its content concerned only
casual observations and interactions and lacked any critical
evaluations of her thought processes and ability to deal with
complex information. The decedent had been diagnosed with
mild dementia in 2004 by her long-time personal physician,
Dr. Klinestiver, who last saw her on October 5, 2004.
(Klinestiver Deposition at 26) Her mental condition wors-
ened by the time Dr. Shoenthal examined her on her admis-
sion to New Hope in November of that year. Dr. Shoenthal
examined her again at New Hope in December 2004 and in
March and April of 2005. His diagnosis throughout that time
was dementia of the Alzheimer’s type, and he said that, with-
in a reasonable medical certainty, she lacked the capacity to
receive and process information and to make decisions
based on that information and that she was not lucid in her
thinking. (March 8, 2007, Deposition of Donald Shoenthal,
M.D. at 14-17) Dr. Shoenthal’s statement that, “I think this
patient could have the appearance of normalcy, but yet with
really pointed questioning, they cannot follow along with
reason,” (Shoenthal Deposition at 25) explains how some of
the people who interacted with decedent could have believed
she was capable of processing information in a meaningful
way. Dr. Shoenthal’s opinion is entitled to considerable
weight since the majority of his patients are 65 and older, he
routinely makes rounds of nursing and personal care homes
to examine geriatric patients (Shoenthal Deposition at 6-7),
and it is based on personal examinations of the decedent
throughout the time she spent at New Hope. After consider-
ing the evidence of record, the court finds that the decedent
was in a weakened mental state from the time she entered
New Hope until the end of her life.

Before becoming ill, the decedent’s estate plan was to share
her wealth equally by establishing joint accounts with each of
her daughters. Her illness allowed her daughters to circum-
vent that plan. It enabled Maureen to keep all of the proceeds
from the sale of the house and to cash in the life insurance pol-
icy on decedent’s life on which her sister was beneficiary while
retaining the policy on decedent’s life on which she was the
named beneficiary. She moved the decedent’s federal credit

union account funds previously titled in the names of decedent
and both her daughters to an account titled only in decedent’s
name and her own. Patricia wrongfully removed funds from
the joint Citizens Bank accounts titled in her mother’s name
and her own, which she admitted were contributed entirely by
decedent (Tr. 430), but she testified that she placed half the
funds in trust accounts for her mother.

As to the existence of a confidential relationship,
Maureen was involved in every aspect of the decedent’s life
during the period of all transactions Patricia questions in
this proceeding. Maureen testified that she handled her
mother’s financial affairs since 1999. (Tr. 456) Maureen was
an employee of Dr. Klinestiver and was also familiar with
her mother’s medications, the dosages, and when they were
changed. (Tr. 469) During the decedent’s final months, it was
Maureen who chose both the personal care home and the
nursing home. (Tr. 117, 518)

Maureen took care of every detail in the sale of the dece-
dent’s home. In January of 2005 she obtained a power of
attorney from the decedent, granting her, inter alia, the
authority she needed to remove Patricia’s son from the house
before selling it. (Tr. 461) She suspected her sister would
have a problem with the sale of the house but never dis-
cussed the details with Patricia. (Tr. 459, 460. 488) To cir-
cumvent the potential difficulties she anticipated with her
sister, on December 3, 2004, Maureen prepared a memo for
decedent’s signature documenting the decision to sell the
home. It was necessary to place a large black line on the doc-
ument so that Julia could see where to sign it. (Tr. 458-459)
Maureen testified to having made the decision to sell to a
reseller, as opposed to listing it with a realtor, as well as
deciding to sell without advertising or obtaining an apprais-
al of the home’s value. (Tr. 485-488)

It is apparent that Julia placed a great deal of trust in her
daughter Maureen and depended upon her not only for her
medical treatment but also for all of her personal and finan-
cial affairs. The evidence supports the court’s finding that
Maureen K. Blosser shared a confidential relationship with
the decedent throughout all times relevant to this proceed-
ing, including the time leading up to the making of the dece-
dents’ 2005 will. Patricia has proven that the decedent was in
a weakened mental condition, that Maureen received a sub-
stantial benefit, and that Maureen shared a confidential rela-
tionship with the decedent. The burden of proof is then shift-
ed to Maureen to show that she did not unduly influence the
decedent’s actions during the time period at issue.

Even if decedent had not been shown to be of weakened
intellect, Maureen’s confidential relationship with the dece-
dent shifts the burden to her to show that Julia’s actions
were not unduly influenced by her position of dominance:

Nevertheless, if a confidential relationship is
shown to exist, then even in the absence of evi-
dence of actual fraud or of mental incapacity, the
burden is on the dominating party to prove by clear
and satisfactory evidence that the contract was the
free, voluntary and independent act of the other
party, entered into with an understanding and
knowledge of its nature, terms and consequences;
and that the entire transaction was unaffected by
undue influence or imposition or deception or
fraud. McCown v. Fraser, 327 Pa. 561, 192 A. 674;
Matthaei v. Pownall, 235 Pa. 460, 84 A. 444;
Darlington’s Appeal, 86 Pa. 512, 27 Am.Rep. 726;
Stepp v. Frampton, 179 Pa. 284, 36 A. 177;
Thorndell v. Munn, 298 Pa. 1, 147 A. 848; In re
Null’s Estate, 302 Pa. 64, 153 A. 137; McConville v.
Ingham, 268 Pa. 507, 112 A. 85; Lochinger v.
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Hanlon, 348 Pa. 29, 33 A.2d 1; Corrigan v. Conway,
269 Pa. 373, 112 A. 466; In re Williams’ Estate, 299
Pa. 440, 149 A. 728. Kees v. Green, 365 Pa. 364, 375,
75 A.2d 602, 605-606 (1950).

Maureen’s position is that the decedent knowingly and
intentionally changed her will because she believed that
Patricia took two accounts at Citizens Bank that Julia had
titled jointly with Patricia. (Tr. 463-464) However. Maureen
presented no evidence to show that she did not foster this
belief in her mother. In fact, she evaded the court’s question
as to why she never told Julia that they should talk with
Patricia concerning the Citizens accounts (Tr. 521-522) and
that, through her position of dominance. Maureen deliber-
ately and intentionally failed to address the decedent’s grow-
ing anxiety about Patricia’s changes to the joint accounts.
Maureen could have investigated the situation with the bank
and informed the decedent that Patricia had placed one-half
of the money from both of the closed accounts into trust
accounts at the bank for Julia’s benefit. Maureen did not do
so. Id. Maureen could have obtained the correct information
and presented it to Julia, but she did not. By her inaction,
Maureen benefited herself and abused the trust placed in
her by the decedent.

Additionally, Maureen would have this court believe that
she had no interaction with the decedent regarding the
changes in her testamentary disposition effected by the 2005
will. The facts point to a different conclusion. Four days
prior to the execution of the 2005 will, Maureen requested a
letter from Dr. Klinestiver, her employer of fourteen years,
indicating that the decedent was competent. When ques-
tioned as to her reason for obtaining the letter, she indicated
that she was told by someone, but did not recall by whom,
that her sister was going to have their mother declared
incompetent. (Tr. 498) Additionally, she arranged for the
delivery of Dr. Klinestiver’s letter to the attorney who drew
up the 2005 will. (Tr. 499)

The drafting attorney testified that he had asked
Maureen to provide the letter and that he was concerned
about a will contest. (Tr. 343. 346) He further testified that,
based on the letter, he believed Dr. Klinestiver’s opinion was
that the decedent was capable of signing a will. (Tr. 342) The
letter does state Dr. Klinestiver’s opinion of the decedent’s
competence at the time of her last examination, but it does
not indicate that he had not examined her in the five months
prior to the letter or that he was no longer her current physi-
cian. Maureen failed to convey this information to the will’s
scrivener. The letter was a deceptive device employed by
Maureen to facilitate the execution of the 2005 will even
though she knew that her employer, Dr. Klinestiver, was not
the decedent’s current treating physician.

Despite the letter from Dr. Klinestiver, Maureen main-
tains that she had nothing to do with the procuring of the
decedent’s will of March 14, 2005. However, to adopt a will
disinheriting Patricia in favor of Maureen, the decedent, who
previously had wanted her daughters to share equally, must
have believed that Maureen was at a disadvantage due to
Patricia’s actions. Julia’s source of that misinformation had
to be Maureen. Through the sale of the house, the decedent
was manipulated into granting the power of attorney in favor
of Maureen. According to Maureen’s own testimony, there
was no financial reason to sell the house. (Tr. 487)

“Because undue influence has been described as subtle,
intangible, yet recognizable by human experience, it may be
shown by circumstantial evidence.” In re Ziel’s Estate, 467
Pa. 531, 541, 359 A.2d 728, 734 (1976). Having the decedent’s
trust, it was possible for Maureen to manipulate the dece-
dent into an uninformed and misrepresented view of Patricia

that worked to Maureen’s benefit, thereby taking advantage
of the decedent’s mental and physical infirmities. She was
able to circumvent Julia’s original intent to share her wealth
equally between her daughters, keep all of the proceeds
from the sale of the house, and cash in the life insurance pol-
icy with her sister as beneficiary and retain her own. She
moved the decedent’s federal credit union account funds
that were previously titled jointly in the names of the dece-
dent, Patricia and herself, into another account titled in the
names of the decedent and Maureen only.

The court holds that Maureen influenced the decedent’s
actions during the last months of her life and effectively
replaced the decedent’s desires with her own. The court also
finds that Patricia wrongfully removed funds from the
Citizens Bank accounts titled jointly to her and the decedent
that she admitted were contributed entirely by the decedent
during her lifetime. (Tr. 430)

After considering the evidence of record, the court finds
that the decedent was in a weakened mental state through-
out her stay at New Hope Assisted Living and thereafter
until her death and that Patricia has met her burden of sat-
isfying all three elements of undue influence and will enter
an order voiding, decedent’s Last Will and Testament dated
March 14, 2005 and directing that the decedent’s assets be
distributed according to her Last Will and Testament dated
August 20, 2003.

ORDER
And now, this 17th day of December, 2007, after hearing

and due consideration of the evidence of record, it is hereby
ORDERED and DECREED that the value of all the financial
assets of Julia K. Barrett existing prior to January 21, 2005,
including insurance policies, joint accounts, and proceeds
from the sale of the decedent’s real estate, regardless of the
identity of the current account holder, shall be divided equal-
ly between her daughters Patricia and Maureen.

FURTHER, if probate assets remain after the implemen-
tation of this order, the Last Will and Testament of Julia K.
Barrett dated August 20, 2003 shall be probated by the
Register who is authorized to appoint a qualified independ-
ent administrator, c.t.a. thereof.

Mazur, J.

In re: Estate of Loretta Frances Wolf
Gifts Pursuant to Power of Attorney—Confidential
Relationship—Undue Influence—Mental Capacity of
Principal—Removal of Executrix

1. If a confidential relationship exists at the time of a
challenged gift, with or without a power of attorney, as with
will contests, the burden shifts to the donee to establish, by
clear and convincing evidence, that the gift was free of
undue influence and deception.

2. A confidential relationship can be established either by
a finding of incompetency or the existence of a power of
attorney given to the alleged donee.

3. In the present case, a confidential relationship between
the executrix/attorney-in-fact and the principal/decedent is
established by the execution of a broad power of attorney
and also by the fact that decedent was exclusively dependent
upon the executrix/attorney-in-fact to conduct all her
affairs, to provide her daily necessities, transportation and
medical care, to make decisions concerning nursing care,
and to decide who could communicate with the decedent.

4. In a proceeding to surcharge an executrix/attorney-in-
fact for inter vivos gifts she made for the benefit of her fam-
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ily and herself from the decedent/principal’s estate, the
Court held:

a. The executrix/attorney-in-fact would not be sur-
charged for gifts made under a power of attorney
where the power of attorney was executed when
the principal/decedent had sufficient mental
capacity, the power of attorney authorized such
gifts, and the gifts were made while the princi-
pal/decedent had sufficient mental capacity to
authorize such gifts. These transactions were found
to be free of taint of undue influence or deception.

b. The executrix/attorney-in-fact would be sur-
charged for gifts made under a power of attorney
after the date when the principal/decedent was
found to lack the mental capacity to authorize such
transfers. The executrix/attorney-in-fact did not
establish that such gifts were free, voluntary and
clearly-understood acts of the decedent, free of
undue influence.

5. The executrix would be removed based upon poor busi-
ness judgment, adverse interests, and poor administration of
the estate, as evidenced by a less-than-desirable record in
managing the decedent’s inter vivos affairs, failure to
address the disputed matters in these proceedings, failure to
account for an estate asset, and inconsistencies in records
kept as compared with tax returns.

(Ronald D. Morelli)

John K. Foster III for LouElla Lavorka.
Charles J. Avalli for Katherine Meyer and Kathleen Johnson.
Eugene J. Herne for the Commonwealth.

No. 2663 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

AMENDED OPINION
Mazur, J., December 17, 2007—Following argument and

consideration of the exceptions and cross-exceptions filed,
the Opinion and Order of this court dated August 7, 2007, are
hereby amended. Each amendment is marked by a double
asterisk (**) at its beginning and end.

Loretta Wolf (“decedent”) died February 21, 2002.
Decedent’s niece. LouElla Yavorka (“respondent”), is the
executrix of her estate and was named her attorney-in-fact
under a power of attorney granted by Loretta Wolf on May
17, 1995. Petitioners Katherine Meyer and Kathleen
Johnson, two of the residuary beneficiaries under the Last
Will and Testament of Loretta Wolf, question whether the
power of attorney authorized LouElla Yavorka to make gifts
and to engage in other disputed transactions.

Petitioners also aver that the inter vivos gifts and trans-
actions LouElla Yavorka made under the power of attorney
principally benefited respondent or members of her family,
causing a reduction in the distribution to the estate’s resid-
uary beneficiaries. Petitioners request that the Court void
the gifts and transactions and surcharge the respondent for
the value lost to the estate. Other relief requested includes
removing LouElla Yavorka from her position as executrix;
eliminating her administrative fee and the fees of Attorney
John K. Foster III; surcharging her for losses which
occurred during her administration of the estate as well as
for all legal fees paid by the estate; and requesting that she
reimburse petitioners’ legal fees and costs.

LouElla Yavorka believes the inter vivos gifts and other
transactions were authorized under the May 17, 1995 power
of attorney, but she also has stated that decedent directed her
to make the transactions in dispute. In addition, petitioners
allege that LouElla Yavorka exerted undue influence upon

Loretta Wolf and, for that reason, the questioned gifts and
transactions should be rescinded and respondent surcharged.

Power of Attorney
The Durable Financial Power of Attorney of May 17,

1995, executed in favor of LouElla Yavorka (See Trial
Exhibit 7) contains a clause entitled “General Grant of
Broad Powers” which states as follows:

My Attorney is hereby given the fullest possi-
ble powers to act on my behalf when I am not avail-
able or cannot act on my own behalf: to transact
business, make, execute and acknowledge all
agreements, contracts, orders, deeds, writings,
assurances and instruments for any matter, with
the same powers and for all purposes with the same
validity as I could, if personally present.

Further, the final provision of the power of attorney,
“Duration of Power, Relief from Liability, Revocation,” con-
tains the following language as Subsection 2:

2. I hereby ratify and confirm all that each
Attorney acting hereunder shall do or cause to be
done under this General Power of Attorney. I
specifically direct that such Attorney shall not be
subject to any liability by reason of any of such
Attorney’s decisions, acts or failures to act, all of
which shall be conclusive and binding upon me, my
personal representatives, heirs and assigns.
Furthermore, except in the case of malfeasance of
office, I agree to indemnify such Attorney, and hold
such Attorney harmless from all claims that may be
made against such Attorney as a result of such
Attorney’s services hereunder and I hereby agree
to reimburse such attorney in the amount of any
damages, costs and expense that may be incurred
as a result of any such claim.

The power of attorney also contains a clause entitled
“Specific Powers Included in General Power.” The introduc-
tory language reads: “Without limiting the general powers
hereby already conferred, my Attorney shall have the follow-
ing specific powers….” Subsection 7 of that clause, at (a)(i)
grants LouElla Yavorka the authority to make limited gifts:

(a) To make limited gifts. My Attorney may make
gifts on my behalf to any donees and in such amounts
as my Attorney may decide subject to the following:

(i) The class of permissible donees shall consist
solely of my spouse, my children, my grand-
children and my great grandchildren (includ-
ing my Attorney if my Attorney is a member of
such class).

It is petitioners’ contention that this limitation precludes
LouElla Yavorka from making gifts under the “General
Grant of Broad Powers.”

The case law and the Powers of Attorney Act, 1992, Dec.
16, P.L. 1163, No. 152 in effect at the time decedent’s power
was executed do not require a specific provision to grant an
attorney-in-fact the authority to make gifts. See the discussion
of the history of the Powers of Attorney Act found in Estate of
Reifsneider, 531 Pa. 19, 23-27, 610 A.2d 958, 960 (1992).

The decedent in the instant case, Loretta Wolf, was elder-
ly, she had no children, her spouse had predeceased her and
her attorney was not a relative, thus leaving her with no one
in the “class of permissible donees” at the time of the execu-
tion of the power and with no expectation that there would
be any in the future. The court concludes that decedent’s
failure to note the inconsistencies and have them corrected
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at signing is another indication that Loretta Wolf was at that
time in the beginning stages of weakened intellect.

Undue Influence
Although Loretta Wolf was never adjudicated incompe-

tent, she was in a period of intellectual decline for some time
prior to her death. (Tr. 20-31) She suffered from mild demen-
tia as early as 1996 and was thereafter documented as hav-
ing Alzheimer’s disease (Tr. 22-29), a conclusion also
reached by petitioners’ medical expert, testifying from his
review of decedent’s medical records. When evaluating the
mental condition of the decedent prior to her death, the fol-
lowing facts of record have been noted:

1. In January 1997, Greater Pittsburgh Medical
Association records indicated the decedent had
memory loss for “quite some time.” An MRI taken
February 21, 1997, showed signs of Alzheimer’s
disease, and the drug Aricept, a drug specifically
made to treat Alzheimer’s symptoms, was pre-
scribed to her in 1997. (Tr. 23-26)

2. Loretta Wolf became a full time resident of
Vincentian Regency Home with an admission diag-
nosis of Alzheimer’s disease as of September 14,
1999. (Tr. 27-28)

3. While at Vincentian her intellectual capacity was
routinely evaluated by the staff. By October of
2000, comments on the staff notes indicate that her
ability to recollect had failed. (Tr. 54)

4. The September 8, 2000 memorandum from coun-
sel to LouElla Yavorka concerning the “Loretta Wolf
Charitable Foundation & Power of Attorney” notes
that Loretta Wolf “…currently suffers from senile
dementia and/or Alzheimer’s disease,” and that
“…her advisors do not believe it advisable to attempt
to ‘pass this off’ as being established at her direction
and above her signature.” (See Trial Exhibit 52.)

5. Records show that at some point before the end
of her stay at Vincentian Regency Home, Loretta
Wolf became “very dependent” on the staff and had
lost the ability to function independently. (Tr. 50)

6. By June 2001 the decedent was admitted to the
Alzheimer’s Unit of Rebecca Residence. (Tr. 27-28)

7. Petitioner’s medical expert, Dr. Chughtai, opined
that the survival of an Alzheimer’s patient is typi-
cally limited to two to five years after diagnosis.
(Tr. 29-31) In fact, Loretta Wolf was diagnosed in
1997 and died in 2002.

The court has no doubt that Loretta Wolf was incapable of
making independent decisions for a significant period of
time prior to her death and that she became highly suscepti-
ble to suggestion as her mental faculties weakened. (See, for
example, expert testimony at Tr. 29-32, and 59, 60.) The pre-
cise time at which she lost her ability to direct or approve
gifts independently is uncertain. There is insufficient evi-
dence to conclude that she completely lost the intellectual
capability to function independently on the first date on
which she was diagnosed with Alzheimer’s disease.

After reviewing all the evidence, this court concludes that
the decedent lost her ability to make independent decisions
on or about March 31, 2000. By then there is no doubt that
her mental faculties were so weakened that she could not
effectively evaluate the wisdom of financial decisions and
was dependent upon the suggestion of others.

If a confidential relationship exists at the time of a chal-
lenged gift, with or without a power of attorney, the same

principle applies as in will contests in that the burden shifts
to the donee to show by clear and convincing evidence that
the gift was free of any taint of undue influence or deception.
LouElla Yavorka, whose status is both that of a donee and
attorney-in-fact has failed to do so.

When the donee establishes a prima facie case of a
gift, a rebuttable presumption arises that the gift is
valid and the burden is then on the contestant to
rebut the presumption by clear, precise and con-
vincing evidence. Fenstermaker Estate, [413 Pa.
645, 198 A.2d 857 (1964)] supra; Rogan Estate, [404
Pa. 205, 171 A.2d 177 (1961)] supra. However, it is
well settled that by showing a confidential relation-
ship between the donor and donee existed at the
time of the gift, the burden then shifts to the donee
to show that the gift was free of any taint of undue
influence or deception. Shaffer v. Shaffer, [344 Pa.
158, 23 A.2d 883 (1942)] supra; Union Trust Co. of
Pittsburgh v. Schreck, [335 Pa. 190, 6 A.2d 428
(1939)] supra; McCown v. Fraser, [327 Pa. 561, 192
A.2d 674 (1937)] supra. Estate of Clark, 467 Pa.
628, 634-635, 359 A.2d 777, 780 (1976).

Either incompetency or a power of attorney given to the alleged
donee can serve to demonstrate the confidential relationship.
The language in the power of attorney giving broad powers to
make gifts and the ratification of those gifts is governed by the
law applicable to will contests when a confidential relationship
and undue influence exist. Hera v. McCormick, 425 Pa.Super.
432, 440-443, 625 A.2d 682, 686-688 (1993).

Howard Schreiber, LouElla Yavorka’s **uncle and a
brother of the decedent, lived with Loretta Wolf prior to
February 1995, and had been assisting with her finances. (Tr.
151) In February of 1995, he asked LouElla Yavorka to stay
with the decedent while he vacationed in Florida. (Tr. 155)
Thereafter. LouElla Yavorka and her husband moved into
her aunt’s home. On February 17, 1995, Loretta Frances Wolf
granted a Durable Financial Power of Attorney jointly to
Howard Schreiber and LouElla Yavorka. At a later point, the
**uncle and **niece disagreed on issues concerning the
decedent’s medical care and some prior disbursements of
the decedent’s funds to Mr. Schreiber, resulting in Mr.
Schreiber moving out of his sister’s residence. From that
point forward, the record indicates that LouElla Yavorka,
together with her husband, cared for the decedent and man-
aged her finances.

The May 17, 1995 power of attorney made LouElla
Yavorka decedent’s sole attorney-in-fact. That arrangement
continued until Loretta Wolf died in 2002. The power of
attorney was very broad, giving respondent extensive con-
trol over the affairs of Loretta Wolf. “If there be any clearer
indicia of a confidential relationship than the giving by one
person to another of a power of attorney over the former’s
entire life savings, this Court has yet to see such indicia.”
Foster v. Schmitt, 429 Pa. 102, 239 A.2d 471 (1968). The dece-
dent was exclusively dependent on LouElla Yavorka to con-
duct all of her affairs, as well as to provide her daily neces-
sities, transportation, medical attention, and to decide which
nursing home she entered and when. As early as 1997,
respondent was deciding who could communicate with
Loretta Wolf and when the communication could occur. (Tr.
240) In short, LouElla Yavorka managed all of the decedent’s
physical and financial needs during the time at issue in this
matter. (Tr. 23, 165, 200) Those uncontested facts are clear
and convincing evidence of a confidential relationship
between the decedent and LouElla Yavorka throughout the
time in which LouElla Yavorka made the questioned transac-
tions and gifts under the power of attorney.
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As noted previously, LouElla Yavorka had a dual status in
her relationship with the decedent: the first as decedent’s
attorney-in-fact, in which capacity she made gratuitous
transfers on decedent’s behalf, and the second as donee, in
which capacity she and her family received the gratuitous
transfers which she made for decedent acting as decedent’s
attorney-in-fact. The court has concluded that the power of
attorney authorized the actions which she undertook to give
gifts on decedent’s behalf.

The next question examined is whether respondent can
show by clear and convincing evidence that these gifts were
“free of any taint of undue influence or deception,” and that
each gift was “the free, voluntary and intelligent act of the per-
son giving it.” Clark, supra, at 635; Hera v. McCormick, supra;
Estate of Dzierski, 449 Pa. 285, 289, 296 A.2d 716. 718 (1972);
Estate of Keiper v. Moll, 308 Pa.Super. 82, 87, 454 A.2d 31, 34
(1982); Teats v. Anderson, 358 Pa. 523, 58 A.2d 31 (1948).

Upon careful consideration of the evidence presented, the
court concludes that the decedent had sufficient mental
capacity to authorize LouElla Yavorka to make gifts on her
behalf. Therefore, the transactions undertaken on or before
March 31, 2000 were without “taint of undue influence or
deception.” Clark at 633-634. While the gifts to charities
prior to March 31, 2000 were made by LouElla Yavorka dur-
ing the confidential relationship, no surcharge is requested
or will be imposed based upon the pattern of giving estab-
lished by decedent and the fact that none of those gifts were
to LouElla Yavorka or her extended family. With regard to
the gifts made to LouElla Yavorka and her extended family
after March 31, 2000, the court holds that LouElla Yavorka
has not established that they were the free, voluntary and
clearly understood acts of the decedent and that the transac-
tions were free of undue influence.

**As much as reasonably possible, the estate should be
made whole for the funds divested by and costs of LouElla
Yavorka’s creation and operation of the Loretta Frances Wolf
Foundation Charitable Trust. The foundation as established
by LouElla Yavorka is a breach of her fiduciary duty, a con-
clusion borne out by the facts. Her contentions that others
besides family and friends have benefited as well and that the
foundation serves a tax purpose does not prevent recognition
of its true value to LouElla Yavorka. In the final analysis, the
foundation constitutes a standing source of funds, taken from
the estate, which serve to provide her with a sphere of influ-
ence and stature, particularly within the educational commu-
nity, and to provide funding to her family and friends into the
future. It has been said about a will contest that, “In no case,
however, has the court undertaken to exactly define the char-
acter of benefit or the extent of interest the confidential
adviser must receive in order to shift the burden of proof,
and, indeed, it may be said no hard and fast rule can be laid
down.” In Re Estate of LeVin, 615 A.2d 38, 41, 419 Pa.Super.
89, 96 (1992) In the instant matter, the substantial interest of
LouElla Yavorka is shown not only by past funneling of funds
to benefit family and friends via the foundation but also by
the control exerted on the foundation which permits her to
influence the future accrual of foundation funds to the use
and benefit of herself, her family, and friends over time.**

Removal of the Executrix and
Disposition of Fees Requested

The petitioners’ position that LouElla Yavorka should be
removed as executrix of the decedent’s estate is accepted.
Among the issues are her business judgment, her adverse
interests, the failure to keep adequate records (Tr. 178, 382),
and failure to perform her duties as required by the Prudent
Investor Act, 20 Pa.C.S. §7207. As noted in many locations in
the trial transcript, as a fiduciary LouElla Yavorka has

established a less than desirable record in managing the
inter vivos affairs of the decedent. The estate administration
should not be compromised by similar problems. Difficulties
in the administration of this estate include LouElla
Yavorka’s failure to address the matters disputed in the
instant matter, failure to include a jointly owned automobile
as an estate asset and inconsistencies in records kept versus
filed tax returns. The poor administration of the estate is a
just basis for surcharges by way of forfeiture of all fees
claimed for the executrix’ services as well as for the losses
addressed herein. The attorney fees claimed in the accounts
will be denied, although itemized billing records for legal
work done and charges incurred for the estate, not including
the defense of the instant matter, may be submitted to the
new administrator as a claim to be considered.

The Loretta Frances Wolf Foundation Charitable Trust cre-
ated under the Power of Attorney after March 31, 2000 was not
properly executed by LouElla Yavorka, and she did not prove
by clear and convincing evidence that she had the authority to
establish such a trust. The remaining assets in the trust will be
returned to the estate, and the trust will be terminated.

Finally, petitioners are denied the requested award of
fees and costs. An order will be entered consistent with the
court’s findings and conclusions herein.

AMENDED ORDER
And now, this 17th day of December 2007, after due con-

sideration of the evidence presented by both sides in this
surcharge action brought by petitioners Kathleen Johnson
and Katherine Meyer, residuary beneficiaries of the Estate
of Loretta Wolf, it is hereby ORDERED and DECREED that
the Register of Wills revoke the Letters Testamentary grant-
ed to LouElla Yavorka. The successor executor named in the
will, John K. Foster III, is not permitted to serve as executor.
Upon proper application and qualification, the Register of
Wills is authorized to issue Letters of Administration c.t.a., to
an applicant chosen by petitioners.

It is FURTHER ORDERED that:

LouElla Yavorka is removed as Trustee of the Loretta Wolf
Living Trust and the administrator c.t.a. is appointed in her
place, effective upon the date of his or her grant of letters.

Within 30 days of the appointment of the administrator
c.t.a., LouElla Yavorka shall present said administrator with
all documents and records connected to and prepared in the
administration of this estate and for any related matters
including the revocable trust.

Within 30 days of the appointment of the administrator
c.t.a., LouElla Yavorka shall file accountings of her adminis-
tration of this estate and trusts from inception through and
including the date of her removal, a true and correct copies
of which shall be served upon the administrator c.t.a.

Because of the decedent’s weakened intellect, the confi-
dential relationship that existed between LouElla Yavorka
and the decedent, and the fact that LouElla Yavorka and her
immediate family and in-laws received substantial assets
from decedent, LouElla Yavorka has the burden of proving
through clear and convincing evidence the absence of undue
influence. LouElla has failed to meet her burden of proof and
is, therefore, surcharged in the following amounts for trans-
actions occurring after March 31, 2000:

a. $1,043,234.00 as regards The Loretta Wolf
Foundation Charitable Trust;

b. $56,267.00 as regards the Executrix’s fees
claimed for estate administration;

c. $55,000.00 as regards the estate administration
fee paid to John Foster III, Esq.;
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d. $11,341.00 as regards fees paid to John Foster,
III, Esquire for creation of the
Loretta Wolf Charitable Trust;

e. $**418,735.00** for gifts to LouElla, John, Randall,
and Kristen Yavorka and to LouElla
Yavorka’s extended family, including
LouElla’s in-laws (See Exhibits 37–1.
2, 3, 4, and 5); (**Modification due to
erroneous inclusion of transactions
before March 31, 2000.**)

f. $8,000.00 for gifts made to John Foster III,
Esquire (See Exhibit 37–11);

g. $64,727.00 for cash withdrawals from Loretta
Wolf ’s assets.

The surcharges against LouElla Yavorka will be reduced by
any amount she will be entitled to under decedent’s Last Will
and Testament and by any amounts returned to the estate
from any transaction related to the surcharges. The assets
remaining in The Loretta Frances Wolf Foundation
Charitable Trust shall be returned to the estate of Loretta
Frances Wolf, and the surcharge shall be reduced by that
amount. **Further, the portion of the surcharge resulting
from awards by the foundation may be filed as claims
against the estate to be paid to the extent they are proven to
be disbursements having no connection or benefit to LouElla
Yavorka, her family, her extended family, or friends. The
final distribution, if any, under the Last Will and Testament
of Loretta Wolf to the children of LouElla Yavorka shall be
reduced by the gifts they received after March 31, 2000. The
surcharge to LouElla Yavorka attributed to those gifts shall
be reduced in like amount, and she shall remain liable for
any balance remaining thereon.**

Although LouElla Yavorka will not be surcharged for the
following gifts made to beneficiaries under the Last Will and
Testament of Loretta Wolf, the final distribution made to
each beneficiary under said Will shall be reduced by these
total gift amounts received after March 31, 2000:

a. $62,500.00 for gifts to Kathleen and Clifford
Johnson (See Exhibit 37–6);

b. $42,000.00 for gifts to Charles and Glenda
Schreiber (See Exhibit 37–7);

c. $11,000.00 for gifts to Carol Fiala (See Exhibit
37–8); and,

d. **$16,000.00** for gifts to Betty Rees (See Exhibit
37–10).

**The final distribution under the Last Will and
Testament of Loretta Frances Wolf to the above-listed bene-
ficiaries also shall be reduced by the gifts that additionally
were received by any spouse, child, family member or
spouse thereof after March 31, 2000.**

BY THE COURT:
/s/Mazur, J.

Tech One Associates v.
Board of Property Assessment, Appeals

and Review of Allegheny County
Real Estate Tax Assessment—Valuation of Improvements—
Long-term Lease—Constitutional Uniformity of Assessment

1. Real estate tax assessment must take into account the

value of buildings and other improvements to real estate
even when, because of a long-term leasehold agreement, the
owner of the real estate receives only a fixed annual rental,
and therefore receives no economic benefit from the
improvements.

2. If vacant property acquired under a long-term lease
were assessed on the value of the land only, without improve-
ments, while vacant property acquired by deed were
assessed on the value of the land and subsequent improve-
ments, this would violate the Uniformity Clause of the
Pennsylvania Constitution as well as the prohibition against
creating exemptions not provided for.

(Ronald D. Morelli)

John A. Straka III for Tech One Associates.
Michael J. Wojcik for Allegheny County.
Mike Adams for West Mifflin Borough.
Ronald Zera for West Mifflin Area School District.

No. BV 02-002742. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, A.J., December 28, 2007—In this Opinion, I

address the issue of whether the assessed value of real estate
shall take into account the value of buildings and other
improvements to the real estate where, because of a long-
term leasehold agreement, the owner of the real estate does
not receive any economic benefit from these buildings and
other improvements.

This litigation involves a real estate tax appeal for the
tax years 2001-2005. A hearing was held before Special
Master Mary D. Colville, Esquire, and Lay Master Barbara
R. Utterback on April 21, 2005. The Masters recommended
a fair market value for the property owned by Tech One of
$9.5 million for years 2001 through 2005.1 The taxing bod-
ies have filed objections to the Report of Special Master.
These objections are the subject of this Opinion and Order
of Court.

In 1989, Tech One Associates owned approximately 50
acres of undeveloped land. It entered into a 50-year lease
agreement with Terra Century Associates covering this
undeveloped land. This was an arm’s-length transaction.

The lease provides for an annual rent of $665,000 for the
entire 50-year term. The lease provides for a purchase
option that cannot be triggered by Terra until the first six
months of the forty-ninth year of the lease. Pursuant to the
lease, Terra pays all real estate taxes and other taxes related
to the property.

Under the lease, Terra has the right to improve the
land. It owns what it builds. Terra can assign its interests
at any time.

Terra and others, pursuant to agreements with Terra,
have constructed on the land a one-story shopping center, a
multi-screen movie theater building, and a restaurant build-
ing. The shopping center has a rentable area of 415,613
square feet with 29 tenant spaces. School District’s Brief in
Support of Objections at 1.

The dispute in this case is over whether buildings and
other improvements located on the land may be considered
in determining the assessed value of the property.

Tech One’s real estate appraiser valued the property
based on its income stream ($665,000 per year). He used a
capitalization rate of 7% and arrived at a value of $9.5 million.2

The taxing bodies’ appraiser took into account the value
of the improvements. In valuing the improvements, he used
the income approach (the income that Terra derived from its
leases to subtenants).3
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VALUATION OF ANTHONY C. BARNA,
TAXPAYER EXPERT

Year Land (Leased Fee) Improvements Total
(Leasehold)

2001 9,500,000.00 Not Valued 9,500,000.00
2002 9,500,000.00 Not Valued 9,500,000.00
2003 9,500,000.00 Not Valued 9,500,000.00
2004 9,500,000.00 Not Valued 9,500,000.00
2005 9,500,000.00 Not Valued 9,500,000.00

VALUATION BY MARK D. ACKERMAN,
TAXING BODIES EXPERT

Year Land (Leased Fee) Improvements Total
(Leasehold)

2001 9,300,000.00 26,685,000 35,985,000
2002 9,300,000.00 26,685,000 35,985,000
2003 9,300,000.00 19,350,000 28,650,000
2004 9,300,000.00 13,300,000 22,600,000
2005 9,300,000.00 21,350,000 31,650,000

School District’s Brief at 2-3.

It is the position of Tech One that the property could be
assessed at no more than $9.5 million even if the tenant had
replicated the Taj Mahal or the Empire State Building on the
land so long as the owner receives only $665,000 per year
under the lease agreement. It contends that since the lease
was entered into in good faith, the assessed value of the
property is determined by the income Tech One receives.
Transcript of 7/05/07 Argument at 3.

Terra–rather than Tech One–has a greater interest in this
assessment litigation because under the lease agreement
Terra is responsible for paying the real estate taxes for the
entire property. At oral argument, I asked counsel appearing
on behalf of Tech One whether the taxpayer was raising a
procedural or a substantive claim. Is it the taxpayer’s posi-
tion that the improvements could be assessed if there had
been a separate assessment of the improvements which
identified Terra as the owner of the improvements or is it the
taxpayer’s position that Tech One was the only owner of any
property that is subject to a real estate tax? Counsel for Tech
One said that it is Tech One’s position that only the owner-
lessor may be taxed and that the improvements are not tax-
able to the lessee (T. 18).

In Appellee’s Rebuttal Brief, counsel for Tech One states
that there is no statutory authority under Pennsylvania law
for the imposition of a real estate tax upon a lessee’s lease-
hold interest. Tech One cites the opinion of the Pennsylvania
Supreme Court in Independent Oil and Gas Ass’n of
Pennsylvania v. Board of Assessment Appeals of Fayette
County, 814 A.2d 180, 182 (Pa. 2002) (citation omitted),
where the Court stated: “In Pennsylvania, the power to tax is
statutory and must be derived from [an] enactment of the
General Assembly.”

Section 201 of the General County Assessment Law (72
P.S. §5020-201) describes the property that may be assessed:

(a) All real estate, to wit: Houses, house trailers
and mobile homes, buildings permanently
attached to land or connected with water, gas, elec-
tric or sewage facilities, buildings, lands, lots of
ground and ground rents, trailer parks and park-
ing lots, mills and manufactories of all kinds, fur-
naces, gorges, bloomeries, distilleries, sugar hous-
es, malt houses, breweries, tan yards, fisheries,
and ferries, wharves, all office type construction of

whatever kind, that portion of a steel, lead alu-
minum or like melting and continuous casting
structures which enclose, provide shelter or pro-
tection from the elements for the various machin-
ery, tools, appliances, equipment, materials or
products involved in the mill, mine, manufactory
or industrial process, and all other real estate not
exempt by law from taxation.

While §201(a) refers to buildings, parking lots, and all
other real estate not exempt from taxation, it is Tech One’s
position that a lessee has a nonownership interest in real
estate, because it has only the right to use and occupy real
estate for a stated term and under certain conditions. While
§201(a) sets forth a comprehensive list of all real estate sub-
ject to taxation, leasehold interests remain conspicuously
omitted from the list.

Since Tech One is contending that there can only be a sin-
gle assessment, the only issue before this court is whether
the single assessment should include the value of the build-
ings and other improvements which the tenant has made to
the property. For the reasons set forth below, I agree with
Tech One that the assessment must include the value of the
buildings and other improvements.

Whenever a developer is purchasing vacant land that it
wishes to develop, it has two choices: It can purchase the
land for its fair market value and thereafter develop the
land. Alternatively, it can develop the land after entering into
a transaction that will be structured as a long-term lease
with the amount of the rental payments being based on the
fair market value of the vacant land. If legislation explicitly
provided that the assessed value of property shall consist of
the land and subsequent improvements whenever vacant
land is acquired by a deed, but shall consist of only the value
of the vacant land, and shall not include subsequent
improvements, whenever the vacant land is acquired pur-
suant to a long-term leasehold agreement, this legislation
would not survive constitutional challenges based on the
mandates of the Uniformity Clause and the prohibition
against creating exemptions not provided for in the
Pennsylvania Constitution.

In Downingtown v. Chester County Board of Assessment
Appeals, 913 A.2d 194 (Pa. 2006), the owner of a strip shop-
ping center sought to have its assessment reduced below the
county’s common level ratio of 85.2% by showing that the
assessments for comparable shopping centers ranged from
a ratio of assessed value to actual value of 34% to 69%. The
trial court stated that evidence of comparable properties is
irrelevant because the pertinent class of properties consists
of all real estate in the taxing district. The Pennsylvania
Supreme Court rejected a mandated use of the common
level ratio. Justice Saylor, writing for the majority, stated
that the constitutional mandate for uniformity in tax assess-
ments requires uniformity in assessment of properties hav-
ing like characteristics and qualities, located in the same
area. Id. at 201.

Tech One does not contend that there are other shopping
centers in Allegheny County whose assessments do not
include the value of the buildings and other improvements
made to the land on which the shopping center is located.
Downingtown does not permit the use of an assessment
scheme that is not designed to assess comparable properties
similarly.

Under settled case law, a court shall not construe legisla-
tion in a manner that produces a result that the Legislature
would not have intended or a result that may be unconstitu-
tional if the legislation can be reasonably construed to pro-
duce an outcome that achieves the goals the Legislature
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apparently sought to achieve and avoids constitutional chal-
lenges. 1 Pa.C.S.A. §1922; Pennsylvania Financial
Responsibility Assigned Claims Plan v. English, 664 A.2d 84
(Pa. 1995).

Even assuming that the assessment legislation may be
construed in the manner that Tech One proposes, this legis-
lation can also be easily construed to require the use of a
method of valuing leased property that takes into account the
value of improvements which a lessee has made to the prop-
erty. Section 201 of the General Assessment Law, set forth at
pages 4-5 of this Opinion, provides for the assessment of all
real estate, the description of which includes “buildings”
and “parking lots.” Section 402 of the General Assessment
Law (72 P.S. 5020-402) provides that real estate shall be
assessed according to actual value. These provisions do not
permit the use of any method of assessing property that does
not consider the value of buildings and other improvements.

Tech One relies on two appellate court cases to support
its position that the entire assessment for the land and the
improvements on the land must be based on the revenue
Tech One receives from its lease with Terra: In re Appeal of
Marple Springfield Center, Inc., 607 A.2d 708 (Pa. 1992); and
In re Assid, 842 A.2d 995 (Pa.Cmwlth. 2004).

In Marple, the taxpayer was the owner of land and the
shopping center constructed on the land. In 1968, the taxpay-
er’s predecessor in title entered into a long-term lease with
an unrelated third party covering a large portion of the shop-
ping center. The lease was to expire in 1994 but the lessee
had options for an additional fifty years. Under the lease, the
owner received $1.47 per square foot, a rate that would not
change throughout the lease, including the option years.
Subsequently, the lessee sublet its leased space to others at
$3.04 per square foot. The assessment board, using current
market rent, valued the shopping center at $19.5 million. The
court of common pleas, using contract rent, reduced the
value to $7 million in 1988 and $8.5 million in 1989. The tax-
ing bodies appealed to the Commonwealth Court which
vacated the order of the trial court, holding that it erred in
utilizing a capitalization of actual income approach to valua-
tion when the property was rented for less than current mar-
ket rental value. The Supreme Court reversed, stating that
the capitalization of income approach (which uses contract
rent) is the most appropriate and the only valid means of
establishing fair market value of real estate when the rental
income from a long-term commercial lease is below current
market value. The Court said that to interpret the tax assess-
ment legislation as requiring valuation of property in a hypo-
thetical unencumbered form is to ignore the economic reali-
ties of commercial real estate transactions. The Court cited
§5020-402 which provides for taxable property to be valued
at its actual value which means what a purchaser, willing but
not obligated to buy, would pay an owner, willing but not obli-
gated to sell.

Marple does not support Tech One’s position that the
assessment of a property shall not consider improvements to
the property made by the tenant. The issue that Marple
addressed was whether the improvements shall be based on
market rent or contract rent. Nothing in the opinion suggests
that a county may use a method of assessing property that
does not consider the value of buildings and other improve-
ments.

In the case of In re Assid, 842 A.2d 995, supra, the lessor-
taxpayers appealed an order of the trial court assessing the
fair market value of their property for 2002 at approximate-
ly $1.3 million. The taxpayers contended that the trial court
erred in failing to consider the impact of a long-term lease
which depressed the market value of their property.

The taxpayers owned a 339-acre tract of land. On April 1,

1999, they leased the entire property to Spring Church. The
lease was for five years with Spring Church having the
option to extend for four additional five-year terms. The tax-
payers retained a right of reversion upon expiration of the
lease. Upon execution of the lease, Spring Church construct-
ed an 18-hole golf course and clubhouse on approximately
100 acres. The remainder consisted of farmland, forestland,
and out-buildings that existed prior to the execution of the
lease. Under the lease, the lessor-taxpayers were responsi-
ble for the payment of real estate taxes. The lease provided
that Spring Church would pay $60,000 per year or 10% of the
gross profits of the golf course, whichever was greater.

The taxpayers’ expert valued the property at $555,900
based on an annual rent of $60,000. However, the trial court
concluded that Marple did not apply because in Marple the
rent reflected the fair market value of the property following
the construction while in Assid the rent payable under the
lease reflected the fair market value of the property before
construction. Thus, the trial court said that the use of “‘the
capitalization-of-income approach would permit the
improvements made to the property by the…tenant to escape
real estate taxation. That would be an absurd result.”’ Id. at 999.

The Commonwealth Court reversed. It ruled that the
capitalization of income approach based on the amount of rent
that the lessor-owners receive should be used to value the property.

The Assid opinion is not a holding that the capitalization
of income approach required in Marple applies where a ten-
ant has made significant improvements to the property. At
footnote 7 of the Assid Opinion, the court stated that counsel for
the County agreed that the capitalization of income approach
required in Marple applied to this litigation. Id. at 998 n.7.

At footnote 11 of the Opinion, the Court stated that the
County was precluded from filing a brief and presenting oral
argument for failure to file a brief by a specific date set forth
in a court order. Thus, the Commonwealth Court did not have
the benefit of the arguments presented by the taxing bodies
in this case, including the constitutional arguments.

Furthermore, in Downingtown v. Chester County Board of
Assessment Appeals, 913 A.2d 194, supra, (which was decid-
ed more than two years after Assid), the Pennsylvania
Supreme Court imposed the requirement that comparable
properties be assessed at the same percentage of assessed
value to market value. The requirement that specific cate-
gories of property be taxed at similar rates means that the
assessment laws cannot be construed to allow improvements
on land to escape real estate taxation.

I find to be credible the testimony of Mark D. Ackerman and
that his testimony supports his assessed values for 2001-2005.

For this reason, I enter the following Order of Court:

ORDER OF COURT
On this 28th day of December, 2007, it is ORDERED that

the assessed value of the subject real estate is $35,985,000
for 2001, $35,985,000 for 2002, $28,650,000 for 2003,
$22,600,000 for 2004, and $31,650,000 for 2005.

BY THE COURT,
/s/ Wettick, A.J.

1 The Allegheny County tax blotters valued the property at
$30,984,700 for 2001 and $32,477,300 for the subsequent
years. Appellee’s Brief in Reply and Opposition to
Objections at 2.
2  The taxing bodies’ appraiser would value the property, if
his assessment was based on an annual income of $665,000,
at $9.3 million.
3  The value declined in 2004 because a major subtenant went
out of business.
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William Wiesenfeld, by Jason DiNardo,
d/b/a Keystone Judgment Recovery,

Assignee v.
Robert Kennedy and Rana Felton

Assignee of Judgment—Collection Agency—Right to Appear
Pro Se—18 Pa.C.S. §7311(b), (h)

1. An assignee of a judgment, under an assignment that pro-
vides that the assignor will receive a percentage of amounts
recovered from the judgment debtor, is a “collection agency”
barred by operation of 18 Pa.C.S. §7311(b) from appearing for
or representing a creditor except through an attorney.

2. A judgment is a “claim” for purposes of 18 Pa.C.S.
§7311(h), defining a “collection agency” as one who takes
action with respect to “claims.”

(Ronald D. Morelli)

Wayne P. McGrew for Plaintiff.
Norma Chase for Defendants.

No. AR 97-006102. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., December 28, 2007—Defendants’ motion

for a court order barring Jason DiNardo, d/b/a Keystone
Judgment Recovery, Assignee, from participating in court
proceedings except through counsel is the subject of this
Opinion and Order of Court.

On January 14, 1998, a Board of Arbitrators entered an
award in William Wiesenfeld’s favor and against Robert
Kennedy and Rana Felton in the amount of $2,800. This
award was reduced to a judgment on October 14, 2003.

On June 4, 2007, an assignment of judgment was filed in
these proceedings. The assignment, dated April 20, 2007 and
signed by Mr. Wiesenfeld, states that Mr. Wiesenfeld is trans-
ferring and assigning “all title rights and interest” to the
judgment entered at AR07-006192 in the amount of $2,800.

On June 19, 2007, defendants filed a petition to strike or
open the judgment entered on October 14, 2003.1 The petition
identified plaintiff as William Wiesenfeld by Keystone
Judgment Recovery, Assignee. On July 9, 2007, Mr. DiNardo,
pro se, filed an answer to this petition.

On June 19, 2007, defendants also filed a motion to bar
assignee for collection from proceeding pro se in the court
proceedings. In the motion, defendants alleged that Mr.
DiNardo, doing business as Keystone Judgment Recovery, is a
collection agency and that Mr. DiNardo is not permitted to file
legal papers with the court except through counsel. On June
29, 2007, Mr. DiNardo (pro se) filed an answer to this motion.

On July 13, 2007, I entered a rule to show cause why the
motion should not be granted. I provided for the motion to be
decided under Pa. R.C.P. No. 206.7 with depositions to be
completed within sixty days.2

Mr. DiNardo’s deposition was taken on August 29, 2007. He
described his business as purchasing judgments and then try-
ing to collect them (T. 6). He was asked if he collects them on
some kind of a contingency arrangement. His response was
that it is not contingency; it is for future consideration (T. 6).

The record (DiNardo Dep., Ex. A) includes the form
agreement for assignment that Mr. DiNardo uses
(Attachment 1 to this Opinion).

The relevant provisions of this Agreement read as
follows:

JUDGMENT CREDITOR hereby agrees to assign all
rights, interests in and title to the judgment whose
Civil Action Number is: AR-97-006102, and original

judgment award amount is $2,800.00 entered on or
about 1/14/1998 in Allegheny County against Robert
Kennedy & Rhena Felton, herein after referred to as
“JUDGMENT DEBTOR” to ASSIGNEE.

ASSIGNEE will advance all expenses for asset
searches, skip tracing, related court costs, process
serving and related collection fees. JUDGMENT
CREDITOR will not incur or advance any expenses
associated with the collection of said judgment.
ASSIGNEE will retain, out of revenue collected, suf-
ficient funds to satisfy advanced expenses prior to
disbursement to either party, and petition the court
to increase the Judgment by an equivalent amount.

Thereafter, amounts collected are disbursed as follows:

50% to William Wiesenfeld, JUDGMENT CREDI-
TOR, until such date as JUDGMENT CREDITOR
has received 50% of any portion of monies recov-
ered by ASSIGNEE in the above mentioned judg-
ment award amount from any combination of
ASSIGNEE and JUDGMENT DEBTOR,

AND all remaining amounts to Jason DiNardo
d/b/a Keystone Judgment Recovery, ASSIGNEE,
until judgment is satisfied and/or canceled.

Mr. DiNardo testified that he has never bought a judg-
ment with no future consideration (T. 12). He further testi-
fied that the assignor has no say in how Mr. DiNardo handles
the judgment.3

Collection agency practices are governed by 18 Pa.C.S.
§7311. Defendants rely on §7311(b) which reads as follows:

(b) Appearance for creditor.—It is unlawful for a col-
lection agency to appear for or represent a creditor
in any manner whatsoever, but a collection agency,
pursuant to subsection (a), may bring legal action on
claims assigned to it and not be in violation of sub-
section (c) if the agency appears by an attorney.

Section 7311(h) defines Claim and Collection
agency as follows:

“Claim.” Includes any claim, demand, account,
note, or any other chose in action or liability of any
kind whatsoever.

“Collection agency.” A person, other than an attor-
ney at law duly admitted to practice in any court of
record in this Commonwealth, who, as a business,
enforces, collects, settles, adjusts, or compromises
claims, or holds himself out, or offers, as a busi-
ness, to enforce, collect, settle, adjust, or compro-
mise claims.

Mr. DiNardo contends that he is not governed by §7311(b)
because he is not a collection agency acting on behalf of a
creditor. He raises the following arguments in support of this
contention:

First, a collection agency, as defined in §7311(h), reaches
only a person who takes action with respect to claims. The term
claim, as defined in §7311(h), does not include a judgment.

I find this contention to be without merit. The definition
of claim includes “liability of any kind whatsoever.”4

Second, it is Mr. DiNardo’s position that (1) the definition
of collection agency only reaches a person who is taking
action on behalf of a third party creditor and (2) he is acting
on his own behalf as the owner of an assignment, and not on
behalf of a third party.

This position is without merit because the purpose of the
assignment is for Mr. DiNardo to collect and enforce payment
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of the judgment on behalf of the judgment creditor. Section
7311(a) provides that it is lawful for a collection agent to take
an assignment of a claim from a creditor “for the purpose of
collecting or enforcing payment thereof.” Section 7311(b)
provides that the collection agency taking an assignment for
the purpose of collecting or enforcing the payment thereof
may bring legal action on claims assigned to it only if the
agency appears by an attorney. Section 7311(h) defines a col-
lection agency as a person who, as a business, “enforces, col-
lects, settles, adjusts, or compromises claims.”

Mr. DiNardo’s interpretation of §7311 would render
§7311(b) meaningless. Section 7311(b) is intended to cover
any person in the business of enforcing, collecting, settling,
adjusting, or compromising claims where the amount of the
payment that will be made to the creditor is contingent upon
the amount which is collected. If a person can evade
§7311(b) by using an assignment form, such as Mr. DiNardo
is using, every transaction will be structured in this fashion.

This transaction between Mr. DiNardo and Mr.
Wiesenfeld is contrasted with a transaction in which a per-
son buys 500 judgments and claims of a large medical prac-
tice, paying 15 cents per dollar of the amount of a judgment
and 10 cents per dollar of the amount of a claim. In this sit-
uation, any collection activities in which the assignee
engages are on behalf of the assignee alone and not as a serv-
ice provider for the assignor because the assignor has no
interest in the collection activities of the assignee. Thus,
there has been a complete assignment rather than an assign-
ment for the purpose of collecting or enforcing payment.5

This distinction that I have drawn between an assignment
where the purchase price is dependent upon the amount the
assignee collects and an assignment where the assignor has
been fully paid and has no interest in the collection activities
of the assignee is recognized in the following cases (together
with cases cited therein): Iowa Supreme Court Comm’n on
Unauthorized Practice of Law v. A-1 Assocs., Ltd., 623 N.W.2d
803 (Iowa 2001); State ex rel. Frieson v. Isner, 285 S.E.2d 641
(W. Va. 1981); and State ex rel Norvell v. Credit Bureau of
Albuquerque, Inc., 514 P.2d 40 (1973).

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 28th day of December, 2007, it is ORDERED that:
(1) defendants’ motion to bar assignee for collection from

proceeding pro se is granted and Jason DiNardo, d/b/a
Keystone Judgment Recovery, is prohibited from filing any
legal papers in this matter except through counsel; and

(2) an argument on defendants’ motion to open or strike
judgment will be held on January 25, 2008, at 10:00 a.m.
o’clock.

BY THE COURT:
/s/Wettick, A.J.

1 The petition alleges that neither defendant participated in
the arbitration proceedings. A judgment should not have
been entered against Rana Felton because the complaint
only named Robert Kennedy. A judgment should not have
been entered against Robert Kennedy because he never
received notice of the hearing.
2 Subsequently, Mr. DiNardo retained counsel (Wayne P.
McGrew, Esquire) to represent him in connection with this
motion. At oral argument, Mr. McGrew stated that he may
not be representing Mr. DiNardo in the proceedings to open
or strike the judgment if defendants’ motion to bar Mr.
DiNardo from proceeding pro se is denied.
3 The Agreement is silent on this issue. The implied duty of
good faith and fair dealing would be part of the Agreement.

4 Mr. DiNardo contends that the word claim, if given its ordi-
nary meaning, means a demand for money to which one
asserts a right. While this may be so, the definition of the
term claim in §7311(h) is broader. The term claim as used in
§7311 includes more than a claim; it includes the following in
addition to claim: “demand, account, note, or any other chose
in action or liability of any kind whatsoever.”
5 This Opinion does not address the issue of whether the term
collection agency includes a person who is in the business of
enforcing, collecting, settling, adjusting, and compromising
claims that this person acquired through assignments where
the assignor was fully paid and has no interest in the collec-
tion activities of the assignee.

EXHIBIT A
ATTACHMENT 1

AGREEMENT FOR ASSIGNMENT
THIS CONSTITUTES THE ENTIRE AGREEMENT,

entered into between William Wiesenfeld of 5703 Mifflin
Road, Pittsburgh, PA 15207 herein after referred to as
“JUDGMENT CREDITOR” and Jason DiNardo d/b/a
Keystone Judgment Recovery a Pennsylvania business,
herein after referred to as “ASSIGNEE.”

JUDGMENT CREDITOR hereby agrees to assign all rights,
interests in and title to the judgment whose Civil Action
Number is: AR-97-006102, and original judgment award
amount is $2,800.00 entered on or about 1/14/1998 in Allegheny
County against Robert Kennedy & Rhena Felton, herein after
referred to as “JUDGMENT DEBTOR” to ASSIGNEE.

ASSIGNEE will advance all expenses for asset searches,
skip tracing, related court costs, process serving and related
collection fees. JUDGMENT CREDITOR will not incur or
advance any expenses associated with the collection of said
judgment. ASSIGNEE will retain, out of revenue collected,
sufficient funds to satisfy advanced expenses prior to dis-
bursement to either party, and petition the court to increase
the judgment by an equivalent amount.

Thereafter, amounts collected are disbursed as follows:
50% to William Wiesenfeld, JUDGMENT CREDITOR,

until such date as JUDGMENT CREDITOR has received
50% of any portion of monies recovered by ASSIGNEE in the
above mentioned judgment award amount from any combi-
nation of ASSIGNEE and JUDGMENT DEBTOR,

AND all remaining amount to Jason DiNardo d/b/a
Keystone Judgment Recovery, ASSIGNEE, until judgment is
satisfied and/or canceled.

Funds will be disbursed to JUDGMENT CREDITOR
within 90 days of receipt by ASSIGNEE.

JUDGMENT CREDITOR affirms that his/her interest in
and title to said judgment is real, marketable, was legally
obtained, has not been previously assigned, and has not been
satisfied or canceled.

JUDGMENT CREDITOR affirms that he/she has, to date,
received $0.00 as partial payment of this debt from JUDG-
MENT DEBTOR, and will IMMEDIATELY notify
ASSIGNEE of any future receipts. From the date of this
agreement, JUDGMENT CREDITOR will cease and desist
all efforts to collect this judgment and recognize that
ASSIGNEE has total and exclusive right to collect said judg-
ment at its discretion.

By signing this agreement the undersigned JUDGMENT
CREDITOR acknowledges that he/she had read, accepts, and
fully understands the agreement, and is a duly authorized rep-
resentative with all powers required to execute this agreement.
Executed this 20th day of April, 2007.
William Wiesenfeld Jason DiNardo d/b/a Keystone 

Judgment Recovery
Assignee
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Commonwealth of Pennsylvania v.
Thomas Harris

Search and Seizure

When a party voluntarily consents to police conducting a
search of his body during a mere encounter and makes state-
ments to police during that time, the party cannot claim later
that the search was involuntary and the statements are the
fruit of the illegal search.

(Rhoda Shear Neft)
Jerry Johnson for the Commonwealth.
Amy Lindberg for Defendant.

No. CC 204510173. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., November 15, 2007—This is a direct appeal

wherein the defendant, Thomas Harris, appeals from the
Judgment of sentence of March 14, 2007. After a non-jury
trial, this Court found the defendant guilty of possession and
possession with intent to deliver cocaine and sentenced the
defendant to a period of intermediate punishment of house
arrest of 18 months followed by a term of probation of two
years. The defendant timely filed a Notice of Appeal. The
defendant filed a Concise Statement of Matter Complained
Of On Appeal alleging that the following errors:

a. The trial court erroneously failed to order sup-
pression of contraband discovered after the unlaw-
ful seizure of the defendant;

b. The trial court erroneously failed to order the
suppression of contraband discovered after the
unlawful seizure of the ATM Card held by the
defendant;

c. The trial court erroneously failed to order the
suppression of contraband discovered after the
unlawful search/frisk of the defendant;

d. The trial court erroneously failed to order the sup-
pression of contraband discovered after the unlaw-
ful removal of a sock from the defendant’s pocket;

e. The trial court erroneously failed to order the
suppression of contraband discovered via the
unlawful emptying of the sock found in the
defendant’s pocket;

f. The trial court erroneously failed to order the
suppression of the defendant’s custodial statement
acquired after the unlawful search and seizure of
the defendant;

g. the evidence was legally insufficient to convict the
defendant of possession with intent to deliver; and

h. the trial court imposed an illegal sentence of
intermediate punishment because it imposed an
indefinite term of intermediate punishment.

The facts of record adduced in this case are as follows:
On May 27, 2005 at approximately 12:40 a.m., Officers

Cuiffi and Frisk of the Wilkinsburg Police Department
received a dispatch of a disturbance being caused by the
defendant at the 600 block of Ross Avenue at a Citizens
Bank ATM location. Upon their arrival, they encountered
the defendant attempting to access the ATM machine at that
location. The defendant was known to the officers as a per-
son who has been arrested in the past, who has resisted
arrest in the past and who had been arrested with the use of
force in the past. As the officers approached the defendant,

the defendant noticed the officers and began to walk away.
Officer Cuiffi called out to the defendant and the defendant
responded by coming back to the officers. Office Cuiffi
observed an ATM card and other papers in the defendant’s
hand. The defendant volunteered that he was trying to use
the ATM card but the Personal Identification Number (PIN)
wasn’t correct and he couldn’t get any money from the
machine. Officer Cuiffi asked if he could see the ATM card
and the defendant handed it to Officer Cuiffi. Officer Cuiffi
looked at the ATM card and notice that the card was in the
name of Ralph Carter, a known fugitive wanted by the
Pennsylvania State Police for burglary. The defendant was
acting in an excited manner and Officer Cuiffi testified that
he was concerned for his own safety as a result of the defen-
dant’s prior incidents with police. Officer Cuiffi asked the
defendant how he obtained the card. The defendant
responded by advising the officer that Ralph Carter’s girl-
friend gave him the card but provided an incorrect PIN.
Officer Cuiffi suspected that the defendant may have been
trying to get money for Ralph Carter while Carter was on
the run. At that point, Officer Cuiffi asked the defendant if
he could conduct a pat down search. The defendant placed
his arms out to the side. Officer Frisk conducted a pat down
search and felt something “crunchy” on the outside of the
defendant’s pants pocket. Officer Frisk asked the defendant
about the item and the defendant tried to put his hands in
his pocket. Officer Frisk asked the defendant for permission
to remove the item from his pocket. The defendant permit-
ted Officer Frisk to retrieve the item. Officer Frisk
retrieved crack cocaine from a sock located in a pocket in
the defendant’s pants. The defendant was taken into custody
and charged with possession and possession with intent to
deliver crack cocaine.

The defendant and the Commonwealth agreed to proceed
with a stipulated non-jury trial. The entire trial court record
consisted of the following evidence admitted by the
Commonwealth and to which the defendant stipulated:

1. A Laboratory Report from the Allegheny County
Crime Laboratory containing the following evidence:

a. Four knotted plastic bags holding off-white
solid, collectively weighing 20.142 grams,
testifying positive for cocaine base, a Schedule
II controlled substance; and

b. One knotted plastic bag containing 11 knot-
ted plastic baggie corners hold off-white
solid, collectively weighing 1.08 grams, also
testing positive for cocaine base, a Schedule
II controlled substance.

2. The Wilkinsburg Police Department Incident
Report and Summary which contained a statement
of the defendant acknowledging that he had not
been selling drugs very long.

3. The stipulated testimony of an expert witness,
Detective Marty Zimmel, that the defendant pos-
sessed the drugs with the intent to distribute them.

Prior to trial, the defendant filed an Omnibus Pretrial
Motion seeking to suppress all evidence in this case. This
Court denied the motions to suppress because all of the sup-
pression claims of the defendant are without merit.

The Fourth Amendment to the United States Constitution
and Article I, Section 8 of the Pennsylvania Constitution pro-
tect individuals from unreasonable searches and seizures,
thereby ensuring the “right of each individual to be let
alone.” Commonwealth v. Blair, 394 Pa.Super. 207, 575 A.2d
593, 596 (Pa.Super. 1990). To secure this right, courts in
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Pennsylvania require law enforcement officers to demon-
strate ascending levels of suspicion to justify their interac-
tions with citizens as those interactions become more intru-
sive. See Commonwealth v. Beasley, 2000 Pa.Super. 315, 761
A.2d 621, 624 (Pa.Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be
supported by any level of suspicion, but carries no official
compulsion to stop or to respond. See Florida v. Royer, 460
U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983); Florida v.
Bostick, 501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d 389 (1991).
The second, an ‘investigative detention,’ must be supported
by a reasonable suspicion; it subjects a suspect to a stop and
a period of detention, but does not involve such coercive con-
ditions as to constitute the functional equivalent of an arrest.
Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82
L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868,
20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285,
662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial
detention,’ must be supported by probable cause. Dunaway
v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824
(1979); Commonwealth v. Rodriguez, 532 Pa. 62, 614
A.2d 1378 (1992).

As set forth above, a mere encounter between police and
a citizen need not be supported by any level of suspicion, and
carries no official compulsion on the part of the citizen to
stop or to respond. See Beasley, 761 A.2d at 624. No consti-
tutional provision prohibits police officers from approaching
citizens in public to make inquiries of them. If, however, the
police action becomes too intrusive, a mere encounter may
be regarded as an investigatory detention or seizure. See Id.
To determine whether a mere encounter rises to the level of
an investigatory detention, we must discern whether, as a
matter of law, police have conducted a seizure of the person
involved. See Commonwealth v. Mendenhall, 552 Pa. 484,
715 A.2d 1117, 1119 (Pa. 1998).

An investigative detention occurs when a police officer
temporarily detains an individual by means of physical force
or a show of authority for investigative purposes. See Ellis,
supra; see also Commonwealth v. Lopez, 415 Pa.Super. 252,
258, 609 A.2d 177, 180, appeal denied 533 Pa. 598, 617 A.2d
1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501,
636 A.2d 619 (1994). Such a detention constitutes a seizure of
a person and thus activates the protections of the Fourth
Amendment and the requirements of Terry v. Ohio, 392 U.S.
1, 88 S. Ct. 1868, 20 L.Ed.2d 889 (1968). In order to deter-
mine whether a particular encounter constitutes a seizure or
detention, “a court must consider all the circumstances sur-
rounding the encounter to determine whether the police con-
duct would have communicated to a reasonable person that
the person was not free to decline the officers’ request or
otherwise terminate the encounter.” Lewis, 535 Pa. at 509,
636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439,
115 L.Ed.2d 389, 111 S.Ct. 2382 (1991)). Moreover, it is nec-
essary to examine the nature of the encounter.
Circumstances to consider include, but are not limited to, the
following: the number of officers present during the interac-
tion; whether the officer informs the citizen they are sus-
pected of criminal activity; the officer’s demeanor and tone
of voice; the location and timing of the interaction; the visi-
ble presence of weapons on the officer; and the questions
asked. See Beasley, 761 A.2d at 624.

The facts of this case demonstrate that the interaction
between the police officers and the defendant was a mere
encounter. The defendant responded to a simple request
from the officers and the defendant voluntarily and consen-
sually cooperated with the arresting officers. There was no
demonstration of “official compulsion” or detention. The
arresting officers were dispatched to Citizens Bank for a dis-

turbance call involving the defendant. Upon arriving at the
scene, the officers observed the defendant at the ATM
machine punching numbers into the machine. As the officers
approached the defendant, the defendant began walking
away. The officers called out to the defendant at which time
the defendant turned around and walked towards the offi-
cers. The officers noticed an ATM card in the defendant’s
hand. The defendant handed the ATM card to the officers
and explained that he couldn’t use the ATM card because the
Personal Identification Number was incorrect. The officers
then noticed that the ATM was not in the defendant’s name
but was in the name of Ralph Carter, a known fugitive. As a
safety precaution, the officers requested that the defendant
submit to a pat down search. The defendant consented and
held his hands out to his side to facilitate the search. The cir-
cumstances of the interaction between the officers and the
defendant establish a mere encounter. The defendant’s vol-
untary consent to conduct a search during a mere encounter
renders any subsequent search valid as well. See
Commonwealth v. Boswell, 554 Pa. 275, 721 A.2d 336 (1998);
Commonwealth v. Lidge, 399 Pa.Super. 360, 582 A.2d 383
(1990); Interest of Jermaine, 399 Pa.Super. 503, 582 A.2d
1058 (1990); Commonwealth v. Roberts, 771 A.2d 23
(Pa.Super. 2001). Accordingly, the defendant’s motions to
suppress were properly denied.

The defendant next claims that the custodial statements
he made are “fruit of the poisonous tree” and should be
suppressed. The defendant claims that the custodial state-
ments derived from the illegal searches and seizure of the
crack cocaine in this case. Because this Court has deter-
mined that the searches and seizures were lawful, this
claim is without merit.

The defendant further claims that the evidence adduced
at the non-jury trial was legally insufficient to convict the
defendant of possession with intent to deliver. When con-
sidering a challenge to the sufficiency of the evidence, the
appellate court must determine whether the evidence at
trial, and all reasonable inferences derived therefrom,
when viewed in a light most favorable to the
Commonwealth, establish all of the elements of possession
with intent to deliver marijuana beyond a reasonable
doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d
750, 753 (2005). In order for the Commonwealth to sustain
its burden in this case, it must have presented evidence
that proved beyond a reasonable doubt both the possession
of the controlled substance and the intent to deliver the
controlled substance. Commonwealth v. Jackson, 645 A.2d
1366, 1368 (1994).

Intent to deliver may be inferred from possession of a
large quantity of controlled substances. Commonwealth v.
Santino, 462 Pa. 216, 223, 340 A.2d 440, 444 (1975);
Commonwealth v. Smagala, 383 Pa.Super. 466, 476, 557 A.2d
347, 351 (1989); Commonwealth v. Pagan, 315 Pa.Super. 7,
461 A.2d 321, 322 (1983); Commonwealth v. Bagley, 296
Pa.Super. 43, 442 A.2d 287, 289 (1982). If, when considering
only the quantity of a controlled substance, it is not clear
whether the substance is being used for personal consump-
tion or distribution, it then becomes necessary to analyze
other factors. In these cases, the quantity of the controlled
substance is but one factor in analyzing whether a defen-
dant had the necessary intent to deliver a controlled sub-
stance. Pagan, 315 Pa.Super. at 10, 461 A.2d at 323; Bagley,
296 Pa.Super. at 51, 442 A.2d at 291. Other factors to consid-
er when determining whether a defendant intended to deliv-
er a controlled substance include the manner in which the
controlled substance was packaged, the behavior of the
defendant, the presence of drug paraphernalia, and large
sums of cash found in possession of the defendant.
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Commonwealth v. Sherrell, 414 Pa.Super. 477, 482, 607 A.2d
767, 769 (1992); Ramos, 392 Pa.Super. at 594, 573 A.2d at
1034-35. See also Commonwealth v. Brown, 904 A.2d 925
(Pa.Super. 2006); Commonwealth v. Clark, 895 A.2d 633
(Pa.Super. 2006); Commonwealth v. Ratsamy 885 A.2d 1005
(Pa.Super 2005). Additionally, the absence paraphernalia
which would otherwise be indicative of personal use is a
factor to consider. Commonwealth v. Torres, 617 A.2d 812
(Pa.Super. 1992).

The defendant clearly possessed the drugs in question in
this case. The cocaine was seized from his person. At the
stipulated non-jury trial, the Commonwealth introduced,
pursuant to a stipulation by the defendant, the police report
in this case as well as the expert testimony which concluded
that the defendant possessed the cocaine with the intent to
distribute it. The police report contained an admission by the
defendant that he hadn’t been selling drugs for a long time.
Additionally, the laboratory reports containing the analysis
of the drugs found on the defendant were admitted. A large
quantity of crack cocaine was found on the defendant and
packaged in smaller, individually wrapped quantities. No
drug paraphernalia which could be used to personally ingest
the drugs was found on the defendant. This Court found that
the quantity of drugs was of a nature that is more consistent
with being held and packaged for sale, that the defendant’s
own admission was that he was in the business of selling
drugs but had not been doing so for a long time, that there
were no implements found on the defendant for personal use
of the drugs and that there was a stipulation that the
Commonwealth would have presented expert testimony to
prove the “intent to deliver” element of the charged offense.
Accordingly, the evidence was sufficient to convict the
defendant of possession with intent to deliver.

The defendant challenged the imposition of a sentence of
intermediate punishment in this case because he claims that
the Court imposed an illegal indeterminate sentence of 11
1/2 to 23 months of intermediate punishment in this case.
This claim is unfounded. As set forth in the Sentencing
Transcript and on the Order of Court attached to the
Defendant’s Notice of Appeal, the Court, in fact, imposed a
term of intermediate punishment of 18 months. The chal-
lenge is without merit.

For the foregoing reasons, the judgment should be affirmed.

By the Court:
/s/Mariani, J.

Commonwealth of Pennsylvania v.
Brett Beecher

Constitutionality of Driving While Imbibing Statute

Plaintiff ’s admission in his Concise Statement of Matters
Complained of on Appeal that the facts of his case are iden-
tical to those in a case decided by the Pennsylvania Supreme
Court finding the Statute constitutional precludes the grant-
ing of relief for the Plaintiff.

(Rhoda Shear Neft)

John Fitzgerald for the Commonwealth.
Richard Joyce for Defendant.

No. CC: 200508106. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., November 15, 2007—This is a direct appeal

wherein the defendant, Brett Beecher, appeals from the

judgment of sentence of August 23, 2006. After a non-jury
trial, this Court found the defendant guilty of Driving
While Imbibing, in violation of 75 Pa.C.S.A. §3802(b), and
Driving on Roadways Laned Traffic, in violation of 75
Pa.C.S.A. §3309. Defendant was acquitted of other charges
unrelated to this appeal. At the Driving While Imbibing
conviction, this Court sentenced the defendant to a term of
house arrest of 60 days with work release concurrent with
a term of probation of six months. A timely Notice of
Appeal was filed. The defendant filed a Concise Statement
of Matters Complained Of On Appeal alleging that the
Driving While Imbibing statute is unconstitutional as well
as alleging that the Court failed to suppress tha traffic stop
in this case. The record in this case supports the ruling of
this Court that 75 Pa.C.S.A. §3802(b) is constitutional and
that the traffic stop was valid. The judgment of sentence
should, therefore, be affirmed.

The pertinent facts of this case are as follows: The vehi-
cle stop in this case occurred on April 3, 2005 at approxi-
mately 4:03 a.m. Officer Meisel. of the Brentwood Borough
Police Department was parked in his patrol vehicle in a
Sunoco gas station on Route 51 in Brentwood Borough. He
observed the defendant’s vehicle traveling southbound on
Route 51 at a high rate of speed. Officer Meisel testified that
there was a light snow which was blowing on the roadway
and that parts of the roadway were covered in snow and/or
obscured due to the blowing snow. Officer Meisel pulled his
police vehicle out of the Sunoco parking lot and began to fol-
low the defendant’s vehicle in order to determine the speed
of the defendant’s vehicle. Officer Meisel followed the defen-
dant’s vehicle for two to three tenths of a mile. Officer
Meisel noted the speed on his speedometer to be 65 miles per
hour. Officer Meisel attempted to stay at a constant speed
behind the defendant but his police vehicle slid on the road-
way due to wet weather conditions. Officer Meisel observed
the defendant’s vehicle cross into what is commonly referred
to as a “suicide lane” (a lane of traffic in the center of the
roadway that permits traffic from both directions to make
left turns across lanes for oncoming traffic) on three occa-
sions. After making these observations, Officer Meisel initi-
ated a traffic stop which ultimately resulted in the defen-
dant’s arrest for Driving While Imbibing.

With respect to the unconstitutionality of the Driving
While Imbibing statute, the Defendant alleges a number of
claims. The defendant, in his Statement of Matters
Complained of Pursuant to Rule 1925(b) of the Pennsylvania
Rules of Appellate Procedure, however, notes that the chal-
lenges he raises in this case are identical to those raised by
the defendant in Commonwealth v. Duda, Supreme Court
No. 24 WAP 2005, an appeal which was pending before the
Supreme Court at the time the defendant filed his Pa. App.
R. Proc. 1925(b) statement. On May 31, 2007, the Supreme
Court decided Duda and it rejected all of the defendant’s
constitutional challenges in that case. Commonwealth v.
Duda, 923 A.2d 1138 (PA. 2007). By the defendant’s own
admission, his constitutional issues are identical to those of
the defendant in Duda. Because the Supreme Court specifi-
cally rejected, in Duda, the constitutional claims raised by
the defendant in this case, this Court’s ruling denying the
Omnibus Pretrial Motion challenging the constitutionality of
75 Pa.C.S.A. §3802(b) should be affirmed. See also
Commonwealth v. Finchio, 926 A.2d 968 (Pa. 2007).

The defendant also challenges this Court’s failure to
declare the traffic stop unconstitutional. Before stopping a
vehicle, an officer must be able to articulate specific facts
that establish reasonable suspicion to believe that the vehi-
cle or its driver was in violation of some provision of the
Pennsylvania Vehicle Code.1 Commonwealth v. Hall, 2007
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Pa.Super. 220; 2007 Pa.Super. LEXIS 2169; Commonwealth
v. Hendricks, 927 A.2d 289 (Pa.Super. 2007); Commonwealth
v. Little, 2006 Pa.Super. 186, 903 A.2d 1269, 1272 (Pa.Super.
2006); Commonwealth v. Sands, 2005 Pa.Super. 372, 887
A.2d 261, 271-72 (Pa.Super. 2005). This standard is less
stringent than probable cause. Commonwealth v. Cook, 558
Pa. 50, 57, 735 A.2d 673, 676 (1999). In order to determine
whether the police officer had reasonable suspicion, the
totality of the circumstances must be considered. In the
Interest of D.M., 566 Pa. 445, 781 A.2d 1161, 1163 (2001). A
police officer’s reasonable inferences which are drawn from
the facts in light of his experience are entitled to due
weight. Cook, 735 A.2d at 676. An actual violation of the
Vehicle Code need not be established. The law only requires
that there be a reasonable basis for the officer’s action in
stopping the vehicle. Commonwealth v. Vincent, 806 A.2d
31, 33 (Pa.Super. 2002); Commonwealth v. Palmer, 751 A.2d
223, 226 (Pa.Super. 2000).

The evidence adduced at the suppression hearing demon-
strated that Officer Meisel possessed a reasonable suspicion
that the defendant was operating his vehicle in violation of
Sections 3111 and 3309 of the Vehicle Code.2 The Officer
observed the defendant’s vehicle traveling at a high rate of
speed in the early morning hours on a roadway that was par-
tially covered and/or obscured by snow. Officer Meisel
pulled behind the defendant’s vehicle and observed his own
speedometer, which suggested that the defendant was oper-
ating his vehicle approximately 25 miles per hour over the
posted speed limit. During a period of two to three tenths of
a mile, the defendant’s vehicle crossed into the “suicide
lane.” which is reserved for turning vehicles, some of which
are oncoming vehicles, three separate times. The conditions
of the road were sufficiently dangerous that Office Meisel’s
patrol car slid on the road while traveling at or near the same
speed of the defendant’s vehicle. The officer, relying on his
experience as a police officer, had a reasonable suspicion
that the defendant’s speed was in excess of the posted speed
limit and that he was operating his vehicle outside of the
marked traffic lanes.3

Similar traffic stops have been approved. See
Commonwealth v. Hughes, 908 A.2d 924 (Pa.Super. 2006)
(defendant’s vehicle swerved right onto the berm, then back
into the right lane, and then left across the white dotted line
into other lane; over next one-half to three-quarters of a
mile, vehicle swerved into the other lane two more times);
Commonwealth v. Lindblom, 854 A.2d 604 (Pa.Super. 2004)
(police had probable cause to stop the defendant’s vehicle
where the defendant crossed the center double yellow lines
four or five times, straddled the double yellow lines, and
crossed the berm line four or five times; the panel made this
conclusion even though opposing traffic was not present dur-
ing the entire time the defendant was driving, noting that “a
motorist may be stopped for reckless driving even if the only
concern is for the motorist’s own safety.”).

The defendant relies on Commonwealth v. Gleason, 567
Pa. 111, 785 A.2d 983 (2001) as support for the notion that
the erratic driving of the defendant did not warrant a traf-
fic stop. The Gleason Court did note that “given the early
morning hour, the fact that there was no other traffic on the
roadway and the rather momentary nature of [the] defen-
dant’s vehicle crossing the fog line…, the officer erred in
believing he had justification to stop [the] defendant’s vehi-
cle.” Gleason, 785 A.2d at 985-86. The facts of this case do
not support a finding of a momentary nature of a defen-
dant’s vehicle crossing a fog line, a line on the berm side of
a driving lane. Rather, within two to three tenths of a mile,
the defendant’s vehicle crossed into the center lane of
Route 51, a lane designated for turning vehicles approach-

ing from opposite directions, three times at a high rate of
speed in snowy conditions. That no vehicle entered the
“suicide lane” from the opposite direction at or near the
area where defendant’s vehicle crossed into that lane three
different times is certainly fortuitous but that fact has no
significance regarding the legality of the traffic stop.
Under such circumstances, a police officer should not be
required to wait to see if a motorist’s crossing into and out
of a “suicide lane” possess an immediate (and, perhaps,
fatal) threat to another motorist approaching from the
opposite direction before he can initiate a traffic stop.
Accordingly, Officer Meisel had a reasonable suspicion that
the defendant was operating his vehicle in violation of 75
Pa.C.S.A. §§3309 and 3111.

Accordingly, the judgment in this case should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 Prior to the amendment of 75 Pa.C.S.A. §6308(b) on
February 1, 2004, police were required to have probable
cause to suspect that a Vehicle Code violation had occurred
in order to effect a traffic stop. While the defendant argues
that this standard is applicable to the stop in this case, such
an argument is incorrect.
2 Section 3111 of the Vehicle Code provides, in pertinent part:
“Unless otherwise directed by a uniformed police officer or
any appropriately attired person authorized to direct, con-
trol or regulate traffic, the driver of any vehicle shall obey
the instructions of any applicable official traffic-control
device placed or held in accordance with the provisions of
this title, subject to the privileges granted the driver of an
emergency vehicle in this title.”

Section 3309 of the Vehicle Code provides, in pertinent part:
“DRIVING WITHIN SINGLE LANE.—A vehicle shall be
driven as nearly as practicable entirely within a single lane
and shall not be moved from the lane until the driver has first
ascertained that the movement can be made with safety.”
3 Arguably, the defendant was operating his vehicle at a speed
greater than called for by the conditions of the roadway at the
time of driving. See Section 3361 of the Vehicle Code.

Commonwealth of Pennsylvania v.
Thomas Cash

Simple Assault, 18 Pa.C.S. §2701(a)(1)—Summary
Harassment, 18 Pa.C.S. §2709(a)(1), (2), and (3)—
Sufficiency of Evidence to Convict

1. Evidence that defendant, during an argument, punched
his girlfriend in the face was sufficient to support a convic-
tion for simple assault, requiring that defendant “attempts to
cause or intentionally, knowingly or recklessly causes bodily
injury to another.” The resulting occipital fracture to the
girlfriend’s eye was a “bodily injury” under Pennsylvania
law, and even if the injury was unintentional, the nature of
the injury was sufficient to establish that defendant acted
recklessly by ignoring a substantial and unjustifiable risk
that bodily injury would be caused.

2. Evidence was sufficient to establish that defendant
subjected his girlfriend to physical contact with the intent to
harass, annoy or harm her, so as to support a conviction for
summary harassment, as punching her in the face during an
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argument is indicative of an intent to annoy or harass.

(Ronald D. Morelli)

Michael Sullivan for the Commonwealth.
Lisa Phillips for Defendant.

CC No. 200517772. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 17, 2007—This is a direct appeal

wherein the defendant, Thomas Cash, appeals from the
Judgment of sentence of October 17, 2006. After a non-jury
trial, this Court found the defendant guilty of Count 2 of the
Information charging simple assault, in violation of 18
Pa.C.S.A. §2701(a)(1), a second degree misdemeanor and
one count of summary harassment, in violation of
§2709(a)(1), (a)(2) and/or (a)(3). The defendant was acquit-
ted of Count 1 of the Information charging Aggravated
Assault. At Count 2 of the Information, the defendant was
sentenced to a period of 12 months’ probation. At the sum-
mary harassment count, no further penalty was imposed.
The defendant filed a timely notice of appeal. The defendant
filed an Concise Statement of Errors to be Asserted On
Appeal alleging that the evidence adduced at trial was
insufficient as a matter of law to convict the defendant of
both simple assault and harassment. The errors raised by
the defendant are without merit and the judgment of sen-
tence should be affirmed.

The credible evidence presented at trial disclosed that
the following events transpired:

On November 20, 2005, the defendant and his girlfriend,
Loretta Wood, were at Wood’s residence in Kennedy
Township, Pennsylvania. They had just finished watching
the Pittsburgh Steelers’ football game. The two had been
drinking alcohol during this time. After the football game, a
game which the Steelers lost, the defendant and Ms. Wood
had some sort of physical interaction which resulted in Ms.
Wood’s being injured. Immediately after the incident,
Pittsburgh Police Officers responded to the scene. Officer
Saniga, one of the responding officers, testified at trial that
Ms. Wood advised him on the scene that she and the defen-
dant had an argument that resulted in the defendant striking
her in the face. At the time of the police response, Ms. Wood
was shaken and crying. After observing Ms. Wood’s injuries,
Officer Saniga summoned Emergency Medical Services. She
was transported to the University of Pittsburgh Medical
Center at Shadyside. The medical records admitted at the
trial, without defense objection, indicated that Ms. Wood
presented at the hospital claiming that the defendant
punched her in the left eye after they had a disagreement.
Ms. Wood suffered a left orbital fracture as a result of being
punched by the defendant. At trial, both Ms. Wood and the
defendant testified that the injuries were the result of horse-
play between them.

The defendant claims that the evidence was insufficient
to convict him of simple assault. When considering a chal-
lenge to the sufficiency of the evidence, the appellate court
must determine whether the evidence at trial, and all rea-
sonable inferences derived therefrom, when viewed in a
light most favorable to the Commonwealth, establish all of
the elements of the offense of conviction beyond a reason-
able doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d
750, 753 (2005). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt
are to be resolved by the fact-finder unless the evidence was
so weak and inconclusive that no probability of fact could be
drawn from the evidence. Id.

With respect to the conviction at Count 2, Title 18
Pa.C.S.A. §2701(a)(1), states that a person is guilty of sim-
ple assault if he “attempts to cause or intentionally, know-
ingly or recklessly causes bodily injury to another.” 18
Pa.C.S. §2701(a)(1); See Commonwealth v. Jackson, 907
A.2d 540, 545 (Pa.Super. 2006). Bodily injury is statutorily
defined as an “impairment of physical condition or sub-
stantial pain.” 18 Pa.C.S.A. 2301. The left orbital fracture
is, indeed, a bodily injury under Pennsylvania law. See
Commonwealth v. Biagini, 540 Pa. 22, 655 A.2d 492 (1995)
(bodily injury proved where defendant punched police offi-
cer in the face).

This Court found the testimony of Officer Saniga and the
information contained in the medical records to be credible
in this case. The testimony of Officer Saniga demonstrated
that the victim was struck in the left eye by the defendant
after an argument ensued between the defendant and Ms.
Wood. Moreover, the medical records introduced into evi-
dence in this case likewise demonstrate that Ms. Wood was
injured after an argument with the defendant which culmi-
nated in the defendant striking Ms. Wood with his fist. This
Court discounted the version of the events offered at trial by
both Ms. Wood and the defendant. They have apparently rec-
onciled and it was this Court’s impression after hearing the
testimony of each person that they were attempting to mini-
mize the seriousness of the incident. Moreover, the nature of
the injury, a fracture of the left orbital bone, is of such seri-
ousness that this Court doubts that the injury could have
been caused by the minor level of horseplay described by the
pair. This evidence was sufficient to prove beyond a reason-
able doubt that the defendant attempted to cause bodily
injury to Ms. Wood and it was sufficient to prove that the
defendant caused bodily injury to Ms. Wood. Additionally,
the evidence was sufficient to prove that the defendant reck-
lessly caused injury to Ms. Wood. Under the Pennsylvania
Criminal Code,

[a] person acts recklessly with respect to a materi-
al element of an offense when he consciously disre-
gards a substantial and unjustifiable risk that the
material element exists or will result from his con-
duct. The risk must be of such a nature and degree
that, considering the nature and intent of the
actor’s conduct and the circumstance known to
him, its disregard involves a gross deviation from
the standard of conduct that a reasonable person
would observe in the actor’s situation.

Commonwealth v. Huggins, 836 A.2d 862, 868-869 (Pa. 2003);
Commonwealth v. Comer, 552 Pa. 527, 716 A.2d 593 (Pa.
1998); Commonwealth v. Bullick, 830 A.2d 998, (Pa.Super.
2003); see also Commonwealth v. Mastromatteo, 719 A.2d
1081, 1083-84 (Pa.Super. 1998) citing 18 Pa.C.S.A. 302(b)(3).

Assuming, but certainly not conceding, that actions of the
defendant could be construed as not being intentional, the
act of punching Ms. Wood in the face demonstrated that the
defendant ignored a substantial and unjustifiable risk that
Ms. Wood would suffer bodily injury. The elements of simple
assault, 18 Pa.C.S. §2701(a)(1), were sufficiently proven in
this case.

With respect to the conviction at the summary harass-
ment count, Title 18 Pa.C.S.A. §2709(a)(1) provides that:

(a) OFFENSE DEFINED—A person commits the
crime of harassment when, with intent to harass,
annoy or alarm another, the person:

(1) strikes, shoves, kicks or otherwise subjects the
other person to physical contact, or attempts or
threatens to do the same;
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Harassment includes subjecting someone to physical con-
tact, or attempting or threatening to do so, with intent to
annoy or alarm the person. Commonwealth v. Kirwan, 847
A.2d 61, 64 (Pa.Super. 2004). As set forth above, the testimo-
ny of Officer Saniga and the information contained in the
medical records admitted in this case was sufficient to
establish that defendant subjected Ms. Wood to physical
contact with the intent to harass, annoy or alarm her. A
boyfriend’s act of punching his girlfriend in the face during
an argument is, indeed, indicative of an intent to annoy or
alarm her. An intent to harass could also be inferred from
such an act.

The judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Commonwealth of Pennsylvania v.
Donald Varner

Electronic Communications—Admission as Evidence

1. The admissibility of postings on MySpace to impeach a
witness is an issue of first impression for the courts of the
Commonwealth.

2. The Rules of Evidence applicable to non-electronic evi-
dence apply to electronic communications.

3. Instant messages are to be evaluated on a case-by-case
basis as any other document to determine whether or not
there has been an adequate foundational showing of their
relevance and authenticity.

(Rhoda Shear Neft)

Chris Hoffman for the Commonwealth.
Eric Randolph for Defendant.

No. CC: 200515196. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., November 27, 2007—The Defendant has

appealed from the judgment of sentence entered by this
Court on May 16, 2007. A review of the record reveals that
the single issue raised by the Defendant on appeal lacks
merit and, therefore, the judgment of sentence should be
affirmed.

The Defendant was charged with Statutory Sexual
Assault,1 Involuntary Deviate Sexual Intercourse,2

Aggravated Indecent Assault,3 Indecent Assault,4 Corruption
of Minors5 and Endangering the Welfare of a Child.6 The evi-
dence presented at trial established that the Defendant
smoked marijuana with the victim, the then-15-year-old
friend of his stepdaughter, the morning after a sleep-over. He
then removed her clothing, fondled her, performed oral sex
on her and raped her. Following a jury trial, the Defendant
was convicted of all charges. This timely appeal followed.

During defense counsel’s cross-examination of the vic-
tim, the following occurred at sidebar:

MR. RANDOLPH: Your Honor, I think I have an
opportunity to try to impeach this girl’s credibility as
a witness. She is sitting up here obviously denying
everything. I mean, I think the jury has to have the
opportunity to grant whatever weight it might want
to grant to some of the questions that I’m asking.

THE COURT: Her prior sexual activity, if any, is

totally irrelevant. I think it is called Rape Shield.

MR. RANDOLPH: I understand that. But the ques-
tion about the Act 53 has nothing to do with the
Rape Shield.

THE COURT: Wait. I don’t know what an Act 53 is.

MR. RANDOLPH: Well, she sure does.

THE COURT: This is under prior sexual activity.

MR. RANDOLPH: Under what?

THE COURT: Under prior sexual activity. You’re
alleging that this–so the record is clear, this is an
Internet posting?

MR. RANDOLPH: That’s correct. This is from
MySpace.

THE COURT: Who wrote this?

MR. RANDOLPH: She did.

MR. HOFFMAN: There is no way to authenticate it.

MR. RANDOLPH: She can authenticate it. It’s her
writing. Ask her regarding what her screen name
is, her–

THE COURT: No. I disagree. The objection is–this
is an IM?

MR. RANDOLPH: No.

MR. HOFFMAN: It would be a posting on
MySpace, which there is no way to authenticate it.
Two, it’s not relevant to the facts of this case.

THE COURT: The objection is sustained.

(Trial Transcript, p. 45-46). The Defendant now alleges that
this Court erred in prohibiting impeachment of the victim
with the purported postings on her MySpace page. This
claim is meritless.

The issue of the admissibility of information posted on
MySpace pages is an issue of first impression for this Court.
Though sister jurisdictions have addressed the general
admissibility of email and internet postings, this Court was
unable to find any cases in which a defendant sought to
impeach a victim with postings from her MySpace page. The
jurisdictions which have addressed the admissibility of
internet postings generally tend to use a hearsay analysis
(some, however, take a best evidence approach) and while
that analysis may well be an appropriate standard, this Court
need not reach that question, as the proposed postings in this
case fail the prerequisite of authentication.

Generally, “the admission of evidence is a matter commit-
ted to the sound discretion of the trial court and the courts
evidentiary decisions will not be overturned absent an abuse
of discretion.” Commonwealth v. Constant, 925 A.2d 810, 818
(Pa.Super. 2007). While our courts favor the admissibility of
any relevant evidence, Rule 901 of the Pennsylvania Rules of
Evidence makes authentication a “condition precedent to
admissibility.” Pa.R.Evid. 901(a). Demonstrative evidence
must be authenticated by the offering party, who must pres-
ent “evidence sufficient to support a finding that the matter
in question is what its proponent claims.” Commonwealth v.
Serge, 896 A.2d 1170, 1177 (Pa. 2006).

The Defendant relies exclusively on In the Interest of F.P.,
878 A.2d 91 (Pa.Super. 2005), a delinquency assault case
which originated in the Juvenile Division of this Court, and
which is the only Pennsylvania case that even approaches
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the question before this Court. In F.P., the Commonwealth
sought to introduce a transcript of an IM–instant mes-
sage–between the defendant and the victim wherein the
defendant threatened to assault the victim. The IM tran-
script was admitted at the delinquency hearing over the
defendant’s objection and the Superior Court affirmed its
admission. In F.P., the Superior Court began with an authen-
tication analysis, much as this Court has, and noted that in
that particular case, the IM transcript was properly authen-
ticated by circumstantial evidence. The victim testified after
receiving the IM threats, in which the defendant identified
himself by name, he told a school counselor, who then met
with the defendant. It was noted specifically that the defen-
dant did not deny he sent the messages. Furthermore, the
messages were sufficiently specific and referred to the vic-
tim’s report to school officials and the exact location of the
assault. Under the circumstances, the court found that there
was sufficient evidence that the defendant sent the messages
and that they had been properly authenticated by circum-
stantial evidence. The Court held that “email messages and
similar forms of electronic communication can be properly
authenticated within the existing framework of Pa.R.E. 901
and Pennsylvania case law…. We see no justification for con-
structing unique rules for admissibility of electronic com-
munications such as instant messages; they are to be evalu-
ated on a case-by-case basis as any other document to
determine whether or not there has been an adequate foun-
dational showing of their relevance and authenticity.” In the
Interest of F.P., 878 A.2d 91, 95-96 (Pa.Super. 2005), empha-
sis added. Contrary to the Defendant’s assertion, F.P. is not a
mandate for the automatic admissibility of all forms of elec-
tronic communication.

MySpace is “a social networking website offering an
interactive, user-submitted network of friends, personal pro-
files, blogs, groups, photos, music and videos international-
ly.” http://en.wikipedia.org. It is different than an IM as ref-
erenced in F.P., above, in that IMs are akin to a typed
telephone conversation whereas MySpace pages are person-
al web pages. Anyone may create their own MySpace page
by signing up for an account. The sign-up process does not
include any type of identity verification, and users may
choose their own “user name” or “screen name.” Thus, it
would be possible for someone to create a MySpace page or
username in the identity of or while pretending to be anoth-
er. Moreover, anyone with a MySpace account can post a
message to another’s MySpace page.

The evidence sought to be introduced was a six (6) page
document which appears to be a series of messages between
individuals with the usernames “oxRosiexo143” and
“TAwNsTeR89XOXO.” The real names of the users are not
identified in the document, and the document is not dated.
There is nothing on the document which identifies it as a
posting from a MySpace page, nor is there anything on the
document which identifies the identity of the MySpace user
from whose page it was taken. There is no internet address
reference at the bottom of the page, which in this Court’s
experience appears automatically when information is print-
ed from the internet. In fact, the document itself appears to
be a printout from a word-processing program and it could
easily be duplicated–or even created–by anyone with rudi-
mentary word-processing skills. There is nothing on or about
this particular document which demonstrates that it is what
the Defendant claims it to be–namely statements made by
the victim which she posted on her MySpace page.

This Court agrees that the substance of the document
does appear to concern in part the allegations made by the
victim in this case–allegedly “TAwNsTeR89XOXO.” It also
appears to concern threats made by the Defendant’s step-

daughter–allegedly “oxROSIExo143” against the victim.
However, the fact that the document references the allega-
tions of this case is not enough to authenticate it under the
Rule 901 framework. See F.P., supra. In addition to the lack
of self-authentication discussed above, there was no testi-
mony presented that the document was what the Defendant
claims it to be. For example, the Defendant could have pre-
sented the testimony of his step-daughter which may (or
may not) have been enough to authenticate the document;
however, he did not do so. Further, unlike in the F.P. case,
the parties to these postings did not identify themselves by
name, nor was there any other trial testimony regarding the
postings–such as in F.P. where there was testimony that the
IMs were discussed with the school counselor and the
defendant did not deny writing them. In sum, there was sim-
ply insufficient evidence presented to authenticate these
particular purported MySpace postings. As such, this
Court’s ruling was proper and the Defendant’s claim is
without merit.

This Court is conscious that we live in an increasingly
technological age in which electronic communication is
fast becoming the norm, and as such, is mindful that more
and more crimes are being committed using the internet.
By this ruling, this Court does not mean to suggest that
MySpace postings are not or will never be admissible.
Rather, it means that in this particular case, these particu-
lar postings were not authenticated and therefore could not
be admitted.

Accordingly, for the above reasons of fact and law, the
judgment of sentence should be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

November 27, 2007.

1 18 Pa.C.S.A. §3122.1
2 18 Pa.C.S.A. §3123
3 18 Pa.C.S.A. §3125
4 18 Pa.C.S.A. §3126
5 18 Pa.C.S.A. §6301
6 18 Pa.C.S.A. §4304(a) (2 counts)



VOL.  156  NO.  9 April 25 ,  2008Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Trafford Corporation v. Columbia Gas of Pennsylvania, Inc., Columbia Gas of Maryland, Inc. and
Columbia Energy Group Service Corporation, Horgos, J. ................................................................................................................Page 125
Breach of Contract—No-Oral-Modification Clause—Pennsylvania Contractor and Subcontractor Payment Act

M.R. Mikkilineni and Talasila, Inc. v. Municipal Authority of the Borough of Punxsatawney, O’Reilly, J. ..........................Page 130
Breach of Contract Action—Procurement Code—Contractor/Subcontractor Payment Act

Deborah A. Noble n/k/a Deborah A. Hamilton v. J. William Noble a/k/a James W. Noble, et al., O’Reilly, J. ......................Page 134
Commercial Loans—Invasion of Trust Agreement—Forbearance Agreement

Maurice A. Nernberg and Associates v. Reed Smith, LLP, Friedman, J. ..................................................................................Page 138
Tortious Interference with Fee Agreement—Aider and Abettor Liability—Civil Conspiracy—
Rules of Professional Conduct

Cavalla, Inc. v. Tri-State Plastics, Inc., Friedman, J. ....................................................................................................................Page 139
Motion for Post-Trial Relief

Jefferson Regional Medical Center v. Vascular & Interventional Associates, Inc., et al., O’Reilly, J. ..................................Page 142
Breach of Contract—Fraud—Puffing

Commonwealth of Pennsylvania v. David Stephen Sullivan, McDaniel, A.J. ............................................................................Page 143
Criminal Law—Post-Sentence Motions

Commonwealth of Pennsylvania v. Jeremy Benjamin Ogrosky, Cashman, J. ............................................................................Page 147
Criminal Law—Photo Array—Suppression of Evidence—Ineffective Assistance of Counsel

Commonwealth of Pennsylvania v. Douglas Richard Kennedy, Sasinoski, J. ............................................................................Page 150
Criminal Law—Driving Under the Influence

Commonwealth of Pennsylvania v. John H. Ford, Cashman, J. ....................................................................................................Page 150
Criminal Law—Insufficient Evidence

c apsule summaries
Glenn Sieber v. Michele Sieber, Eaton, J. ......................................................................................................................................Page 154
Alimony and Equitable Distribution: 80% of Estate awarded to Wife with 24 months of modifiable alimony—
$50,000 counsel fee award

Rose Ann Lackovic v. Susan A. Czapko, James P. Czapko and Terence Dineen, Jr., Eaton, J. ................................................Page 154
Custody—Contempt—Sanctions—Counsel Fees and Make-Up Time



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2008
Circulation 6,666

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Sharon A. Antill ..........................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT
REPORTER

The Pittsburgh Legal Journal provides the ACBA mem-
bers with a quarterly report of jury verdicts from the Civil
Division of the Court of Common Pleas of Allegheny County.
The verdicts which appear in the Pittsburgh Legal Journal, a
supplement of the Lawyers Journal, under the heading
“Allegheny Jury Verdict Reporter” are provided by court staff
from the assignment room.

Each jury verdict is then assigned for review of the
pleadings and preparation of a brief summary of the case
and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-
light, or categorize the results of lawsuits tried to verdict,
either by plaintiff, defendant, result, or any other category.
The purpose of this project is to report all results tried by jury
to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury
verdicts. Call Peggy for details, (412) 261-6255.

Opinion Editorial Staff
Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Mark Chaney Coulson
Robert A. Crisanti
William R. Friedman
Kristen M. Iagnemma
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer

Ingrid M. Lundberg
Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Peter C.N. Papadakos
Tracy A. Phillips
Diane Barr Quinlin
Jeffrey Alan Ramaley
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner



april 25 ,  2008 page 125Supplement to The Lawyers Journal

Trafford Corporation v.
Columbia Gas of Pennsylvania, Inc.,
Columbia Gas of Maryland, Inc. and

Columbia Energy Group Service Corporation
Breach of Contract—No-Oral-Modification Clause—
Pennsylvania Contractor and Subcontractor Payment Act

1. Where the parties’ settlement agreement established
new terms and did not affect the parties’ rights and duties
under their original contract, a no-oral-modification clause
in the original contract would not preclude the jury’s finding
that there was an enforceable oral settlement agreement that
had been breached.

2. While there was conflicting evidence on the issues
introduced at trial, there was nothing inherently improbable
or at variance with the evidence in the jury’s verdict so as to
shock the court’s sense of justice. Accordingly, the court
would not substitute its judgment for that of the jury.

3. Defendant’s proposed special interrogatories were
unnecessary because the issues were covered in the jury
instructions and were implicit in the actual interrogatory
presented to the jury.

4. Defendants could not claim error in the admission of
testimony that the parties were “partners” where the evi-
dence tended to show the origin and history of the transac-
tion at issue and not the legal relationship of the parties, and
where Defendants’ own witnesses and counsel used the
words “partners” and “partnership” when referring to the
parties on several occasions.

5. Exclusivity provisions contained in a letter of intent
and specifically negotiated by the parties take precedence
over general language contained in boilerplate contract
forms.

6. The Pennsylvania Contractor and Subcontractor
Payment Act, 73 P.S. §§501 et seq. does not provide a require-
ment regarding “good faith” claims in regard to the award of
attorneys’ fees.

(Laura A. Meaden)

Christopher R. Opalinski for Plaintiff.
Kevin C. Abbott for Defendants.

No. GD 03-15284. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., January 24, 2008—Plaintiff, Trafford

Corporation (Trafford), filed a Complaint in Civil Action
against Defendants, Columbia Gas of Pennsylvania, Inc.,
Columbia Gas of Maryland, Inc. and Columbia Energy
Group Service Corporation (Columbia), to recover damages
for breach of contract claims. Following a jury trial from
March 15, 2006 through March 29, 2006, the jury returned a
Verdict in favor of Trafford on Count III (Violation of the
Exclusivity Provisions in the Contracts) and Count IV
(Breach of Oral Contract) and awarded damages to Trafford
in the amount of $2,401,000.00. Columbia filed Motions for
Post-Trial Relief which were denied by Order of Court dated
March 26, 2007. Columbia filed a timely Notice of Appeal to
the Pennsylvania Superior Court.

The cause of action arose from several contracts entered
into by Trafford and Columbia for pipeline construction by
Trafford for various Columbia operational areas, including

Pennsylvania and Maryland.
Trafford and Columbia first entered into three (3)

Blanket Contracts (Blanket Contracts) for pipeline construc-
tion, each of which was for a three-year term from 2000 to
2003. The parties also entered into four (4) additional con-
tracts for restoration work to be performed by Trafford on
roadways in the three regions in which it performed pipeline
work for Columbia (Paving Contracts).

The Blanket Contracts and the Paving Contracts included
exclusivity provisions which gave Trafford the exclusive
right to perform all of the work within the scope of the spe-
cific contracts that Columbia assigned and scheduled within
the operational areas covered by the contracts. Trafford and
Columbia negotiated prices and executed a Letter of Intent
dated November 19, 1999 which memorialized the negotia-
tions and understandings reached by the parties. Mark
Miller, the Vice President of Trafford, signed the Letter of
Intent on or about November 29, 1999 and Columbia signed
it on December 7, 1999. The Letter of Intent terms were
expressly made part of each of the written contracts for 2000
through 2003.

In its Complaint, Trafford alleged that Columbia failed to
properly pay Trafford for the work performed under the
Blanket Contracts. Although Columbia was required to pay
Trafford within 30 days of performance as recorded on Daily
Field Reports (DFR’s), Trafford presented evidence that
Columbia did not pay the total amount owed under the vari-
ous DFR’s and failed to pay others at all. The Blanket
Contracts also included a method to compensate for “show
up” time on rain days but Columbia did not pay for those
submissions.

Trafford presented evidence at trial to show that defi-
cient payments began shortly after the inception of the
Blanket Contracts in 2000 and continued through the terms
of the contracts. By early 2002, Trafford claimed that
Columbia owed it in excess of $650,000.00 for work per-
formed under the Blanket Contracts.

John Pultan, the President of Trafford, and Mark Miller,
the Vice President of Trafford during the relevant time peri-
od, testified that they reached a settlement agreement with
Columbia regarding the claim. Larry Smore, the Vice
President and Chief Operating Officer of Columbia, also tes-
tified regarding the settlement agreement. The agreement
reduced Columbia’s outstanding debt to Trafford to
$350,000.00 and gave Trafford a three-year contract with the
right of first refusal on all projects performed in the
Pennsylvania/Maryland region. The agreement was for
three years of additional work at different units and unit
pricing than the previous Blanket Contracts. On August 23,
2002, John Pultan and Larry Smore agreed to the terms and
Kevin Steele of Columbia confirmed the agreement with
Mark Miller of Trafford.

Count III of Plaintiff ’s Complaint alleged violation of the
exclusivity provisions in the 2000 to 2003 contracts and
Count IV alleged breach of the oral contract covering 2003
through 2006, including its exclusivity provisions. The jury
awarded Trafford $278,000.00 in damages on Trafford’s
claim of breach of the exclusivity provisions in the 2000 to
2003 contracts and $2,123,000.00 on Trafford’s claim in
Count IV for breach of the oral contract. On August 11, 2006
and January 27, 2007, the Court granted Plaintiff ’s Motion to
Mold the Verdict and awarded Plaintiff attorneys’ fees and
costs pursuant to the Pennsylvania Contractor and
Subcontractor Payment Act.

Columbia’s Statement of Matters Complained of on
Appeal filed pursuant to Rule 1925(b) of the Pennsylvania
Rules of Appellate Procedure challenges this Court’s Order
of March 27, 2007 denying Columbia’s Motions for Post-Trial
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Relief which sought both entry of judgment in Columbia’s
favor as a matter of law and a new trial. Columbia further
challenges on appeal this Court’s orders granting Plaintiff ’s
Motion to Mold the Verdict and awarding attorneys’ fees
under the Pennsylvania Contractor and Subcontractor
Payment Act.

Columbia sets forth approximately thirty-one (31) allega-
tions of error.

Denial of Motion for Judgment Notwithstanding the
Verdict on Plaintiff ’s Claim for Breach of Oral Agreement

First, Columbia argues that the Court erred in failing to
enter judgment notwithstanding the verdict in favor of
Columbia on Plaintiff ’s claim for breach of oral agreement
(Count IV). Judgment notwithstanding the verdict must be
entered by the trial court when the movant is entitled to
judgment as a matter of law. Thus, entry of judgment is
required when the law requires a verdict in favor of the
movant even when all factual inferences are decided adverse
to the movant. Davis v. Berwind Corp., 690 A.2d 186, 189-190
(Pa. 1997).

Judgment notwithstanding the verdict is also required
when “reading the record in the light most favorable to…the
verdict winner, and affording it the benefit of all reasonable
inferences,…there is insufficient, competent evidence to
sustain the verdict.” Pennsylvania Dept. of General Services
v. U.S. Mineral Products Co., 898 A.2d 590, 604 (Pa. 2006).
The Pennsylvania Superior Court has explained:

The jury may not be permitted to reach its verdict
merely on the basis of speculation and conjecture,
but there must be evidence upon which logically its
conclusion may be based. Therefore, when a party
who has the burden of proof relies upon circum-
stantial evidence and inferences reasonably
deducible therefrom, such evidence, in order to
prevail, must be adequate to establish the conclu-
sion sought and must so preponderate in favor of
that conclusion as to outweigh in the mind of the
fact-finder any other evidence and reasonable
inferences therefrom which are inconsistent there-
with.

Van Zandt v. Holy Redeemer Hosp., 806 A.2d 879 (Pa.Super.
2002) (citations and internal quotations omitted).

Columbia specifically argues that it was entitled to judg-
ment notwithstanding the verdict on Count IV because
Plaintiff failed to prove the existence of an oral contract or
alternatively, even if there was an oral contract, it was not
binding on Columbia because the written contract between
the parties contained a no-oral-modification clause prohibit-
ing oral modifications. Related to this argument is
Columbia’s further contention that there was insufficient
evidence that the alleged oral contract was a new agreement
rather than a modification of the parties’ prior agreements.

At trial, Trafford set forth clear and convincing evidence
that when Columbia failed to pay Trafford for outstanding
payments, the parties entered into negotiations to resolve the
dispute and allow the parties to continue their working rela-
tionship. The evidence set forth by witnesses for both
Trafford and Columbia was clearly sufficient for the jury to
find that Trafford and Columbia reached a binding settle-
ment agreement by which Trafford agreed to accept
$350,000.00 for the outstanding payments due based on
Columbia’s agreement to provide Trafford with a new three-
year contract under which Trafford would perform all of
Columbia’s pipeline work in Pennsylvania and Maryland
from 2003 through 2006.

Specifically, the testimony of Trafford’s President, John
Pultan, and its Vice President, Mark Miller, together with the

testimony of Columbia’s Chief Operating Officer, Larry
Smore, and its Contract Administrator, Kevin Steele, estab-
lished that Trafford and Columbia agreed to the settlement
to resolve the payment dispute and allow the parties to con-
tinue their working relationship. Mr. Pultan testified that he
discussed a resolution of the payment issue with Larry
Smore in 2001 and suggested that the parties agree on a dis-
counted figure and provide Trafford the opportunity to per-
form work for Columbia for three more years. (Tr. 792-793).
Mr. Pultan was not willing to settle for $350,000.00 without
receiving the commitment of additional work from
Columbia. (Tr. 802).

On August 23, 2002, Mr. Pultan met with Larry Smore to
discuss the settlement proposal and later informed Mark
Miller of the proposal. (Tr. 806). After Mr. Miller agreed, Mr.
Pultan called Larry Smore and informed him that the pro-
posal was acceptable to Trafford and Mr. Smore replied:
“Done deed, let’s go with it.” (Tr. 806).

During Mr. Pultan’s various discussions with Mr. Smore,
Mr. Smore never told John Pultan that the settlement agree-
ment they had reached had to be approved by anyone else at
Columbia or that the agreement had to be finalized in writ-
ing before it would be effective or payment would issue. (Tr.
808).

The understanding was that the agreement encompassed
three years of additional work with new unit descriptions
and unit prices which John Pultan had previously proposed
and reviewed with Kevin Steele. (Tr. 805-806, 838, 848).
Further, the settlement agreement was a new contract which
was to commence at the expiration of the original Blanket
Contracts. (Tr. 853).

Mark Miller corroborated Mr. Pultan’s testimony regard-
ing the settlement contract. He testified that Trafford had
informed Columbia that it would accept a discounted amount
for the outstanding receivables in exchange for additional
work. (Tr. 409). Mr. Miller further testified that he received
a separate phone call from Kevin Steele in which Steele
advised that he had just talked to Larry Smore and that Mark
Miller should send him an invoice for $350,000.00. (Tr. 242).
Mr. Miller testified that Kevin Steele said that Larry Smore
advised him: “It’s a done deal.” (Tr. 455).

The testimony of Kevin Steele, a Contract Administrator
for Columbia, strongly corroborated the testimony of
Trafford’s witnesses concerning the existence of the settle-
ment agreement. Specifically, he stated that senior Trafford
representatives indicated that they wanted to settle the dis-
pute. (Tr. 891). Steele testified that Larry Smore signed con-
tracts between Columbia and Trafford and that Mr. Smore
was the Columbia representative designated to negotiate the
settlement between Trafford and Columbia. (Tr. 894-895).
Mr. Steele testified: “Mr. Smore would have had to approve”
a settlement agreement between Columbia and Trafford. (Tr.
898-899). He also admitted that he called Mark Miller and
told Mr. Miller to send him the invoice for $350,000.00. (Tr.
900-901). Mr. Steele further testified that Larry Smore
requested him to prepare the contracts and the paperwork
for the settlement agreement. (Tr. 903). He further stated
that he prepared and sent to Larry Smore a three-year con-
tract for signature. (Tr. 903-905, 1298-1299). Mr. Steele testi-
fied:

Q. Did you prepare, Mr. Steele, a contract extension
document for Mr. Smore to sign? You had earlier
testified that there was documentation on the desk
ready to be signed. Did you prepare that paper-
work?

A. Yes, and I wouldn’t consider it an extension, but
it was another contract, a separate contract from
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the agreement that this is covering. And it was a
multiple year contract.

Q. A three-year contract?

A. Yes.
(Tr. 1298-1299). His testimony, therefore, confirms that both
Columbia and Trafford considered the settlement agreement
to be a separate contract from the original Blanket
Contracts.

Larry Smore testified that he had the authority to enter
into contracts to bind Columbia. (Tr. 1256). He admitted that
he entered into negotiations with senior representatives of
Trafford to resolve the payment issues and stated that these
negotiations included discussions regarding a contract for
additional work. (Tr. 1241, 1281-1282, 1310). Mr. Smore
clearly stated regarding the negotiations: “I was fine with
$250,000.00. And I think we are still negotiating any and all
of the terms and conditions of the new contract.” (Tr. 1275).

Columbia argues in its Motions for Post-Trial Relief and
Statement of Matters Complained of on Appeal that Trafford
did not provide clear and convincing evidence of the exis-
tence of an oral contract between Trafford and Columbia.
Columbia argues alternatively that the agreement between
the parties was merely a modification of the parties’ con-
tracts and thus subject to a no-oral-modification provision of
the original contracts.

The evidence at trial, highlighted by the testimony of the
four witnesses herein discussed, was sufficient for the jury
to find that a new contract was in existence that had two
components: a $350,000.00 cash payment and three years of
additional work for the period 2003 through 2006. The terms
of the agreement contained new unit descriptions and new
unit prices. Importantly, the new agreement did not change
or alter the unit descriptions or the unit prices under the
Blanket Contracts but took effect after the expiration of the
Blanket Contracts. (Tr. 401, 412). In short, none of the work
under the Blanket Contracts was affected by the settlement
agreement. Even the $350,000.00 cash payment could not be
said to modify a term of the Blanket Contracts but reflected
the settlement of an outstanding receivables dispute.

Columbia argues that Trafford failed to prove waiver of
the no-oral-modification provision of the Blanket Contracts
and that the Court was required to charge the jury on the law
governing waiver of a no-oral-modification clause. Columbia
relies on C.I.T. Corp. v. Jonnet, 214 A.2d 620 (Pa. 1965) and
Douglas v. Benson, 439 A.2d 779 (Pa.Super. 1982) regarding
Pennsylvania’s enforcement of a no-oral-modification clause
in a contract. In both of these cases, however, the parties
challenging the clauses had attempted to alter rights and
obligations of the parties under the existing contracts that
contained no-oral-modification clauses. Such is not the case
here. The settlement agreement established new terms and
did not affect rights and duties under the Blanket Contracts.
Accordingly, the no-oral-modification clause does not pre-
clude the jury’s finding that there was an enforceable oral
settlement agreement that was breached.

Columbia argues that Trafford must prove two elements
by clear and convincing evidence in order to prevail on its
oral contract claim: 1) that Columbia waived the no-oral-
modification clause in the Blanket Contracts; and 2) that the
parties entered into an oral agreement to settle Trafford’s
claim for $350,000.00 and to extend the contracts for three
years with an exclusivity provision. Columbia insists that it
is of no consequence if Trafford proves the existence of a
new oral contract if there is not first sufficient proof of a
waiver of the no-oral-modification clause.

Parties to a written contract may modify the contract
orally although the contract provides that it can only be mod-

ified in writing. The modification can occur and be evi-
denced by the parties’ words, writings or conduct. See:
Universal Builders, Inc. v. Moon Motor Lodge, Inc., 244 A.2d
10 (Pa. 1968).

Even where the contract specifically states that no
nonwritten modification will be recognized, the
parties may yet alter their agreement by parol
negotiation. The hand that pens a writing may not
gag the mouths of the assenting parties. The pen
may be more precise in permanently recording
what is to be done, but it may not still the tongues
which bespeak an improvement in or modification
of what has been written.

Wagner v. Graziano Constr. Co., 136 A.2d 82, 84 (Pa. 1957)
(quoting Achenbach v. Stoddard, 253 Pa. 338, 98 A. 604, 605
(1916)).

This issue was previously addressed in this case by the
Honorable R. Stanton Wettick at the summary judgment
stage of the proceeding where he stated that Pennsylvania
courts find a waiver of a no-oral-modification clause upon a
showing that the parties entered into a verbal modification
that was not to be reduced to writing before it would be bind-
ing. Trafford Corporation v. Columbia Gas of Pennsylvania.
Inc., et al., GD03-15284, (Memorandum Opinion, September
7, 2005, p. 4).

As earlier discussed, Trafford presented sufficient evi-
dence at trial to establish a binding oral settlement agree-
ment. This agreement could be found by the jury to have
been a waiver of the no-oral-modification clause. The evi-
dence at trial also established that Trafford and Columbia
engaged in a course of performance of not requiring a writ-
ten contract, including starting work under the Blanket
Contracts without the agreements being reduced to writing,
performing a variety of boring work without any written con-
tract, renting equipment without a writing and amending
lease obligations without a writing. (Tr. 129-133, 783, 785).
Thus, this evidence was sufficient to provide the jury with a
reasonable basis on which to conclude that the no-oral-mod-
ification clause had been waived.

Denial of Motion for New Trial on Plaintiff ’s
Oral Contract Claim

Columbia argues that it is entitled to a new trial on
Trafford’s oral contract claim because the jury’s Verdict is
against the weight of the evidence and against the law.
Columbia maintains that the jury’s Verdict bears no rational
relationship to the evidence adduced at trial regarding the
oral agreement.

As the Pennsylvania Superior Court has explained:

A new trial based on a weight of the evidence claim
should be granted to a party only where the verdict
is so contrary to the evidence as to shock one’s
sense of justice [and not] where the evidence is
conflicting [or] where the trial judge would have
reached a different conclusion on the same facts.

Womack v. Crowley, 877 A.2d 1279, 1283 (Pa.Super. 2005)
(Citations omitted). “The authority of the trial judge to upset
a verdict premised upon a weight claim is narrowly circum-
scribed.” Armbruster v. Horowitz, 813 A.2d 698 (Pa. 2002).

Here, as discussed in relation to Columbia’s request for
judgment notwithstanding the verdict, there was sufficient
evidence adduced at trial to support the jury’s finding of a
binding oral agreement and the breach of that agreement.
While there was certainly conflicting evidence on the issues,
it was within the province of the jury to weigh the credibili-
ty of the witnesses. There is nothing inherently improbable
or at variance with the evidence in the jury’s verdict and the
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verdict is not shocking to the Court’s sense of justice. There
is no compelling reason alleged by Columbia for this Court
to substitute its judgment for that of the jury.

Columbia argues that the Court’s instructions on the oral
agreement claim were erroneous as a matter of law and
might have had an effect on the jury. Specifically, Columbia
maintains that the Court failed to properly charge the jury
on the law-governing waiver of a no-oral-modification
clause. Columbia states that the Court was required to
instruct the jury that in order to find in favor of Trafford on
the oral contract claim, it had to first find by clear and con-
vincing evidence that Columbia intended to waive the no-
oral-modification clause.

The Court’s instructions to the jury must accurately and
fairly describe the applicable law and be sufficient to guide
the jury in its deliberations. Empire Properties, Inc. v.
Equireal, Inc., 674 A.2d 297 (Pa.Super. 1996). Here, the
Court gave the standard charge on waiver which summa-
rizes the relevant Pennsylvania law:

[P]arties to a contract may modify or waive the
provisions of a contract either expressly or implic-
itly, meaning that the modification or waiver can
occur and be evidenced by the parties’ words, writ-
ings, conduct, or all three, even if the contract
states that it may not be amended or has to be
amended in writing.

(Pa. SSJI (Civ) 15.05; Tr. 1798).
The Court further instructed the jury that “if you find that

the settlement agreement was a modification of the existing
Blanket Contracts, then you must determine the issue of
waiver.” (Tr. 1798). The Court’s instructions fairly and accu-
rately informed the jury of the governing law in
Pennsylvania on the waiver issue.

Columbia also complains that the Verdict Slip used by the
jury “did not ensure that the jury would make all determina-
tions required before a verdict could be entered in
Trafford’s favor on the oral agreement claim.” (Defendants’
Brief in Support of Motions for Post-Trial Relief, p. 32).

The Pennsylvania Superior Court stated the general rule
regarding a trial court’s authority to rule on a request for
special interrogatories:

Generally, a trial judge in Pennsylvania may grant
or refuse a request for special findings on the basis
of whether such would add to the logical and rea-
sonable understanding of the issue. We will not dis-
turb a trial judge’s decision to grant or refuse the
request absent an abuse of discretion.

(Citations omitted). Fisch’s Parking, Inc. v. Independence
Hall Parking, Inc., 638 A.2d 217, 223 (Pa.Super. 1994).

Columbia’s proposed interrogatories were unnecessary
because the issues were covered in the jury instructions and
were implicit in the actual interrogatory presented to the
jury. No subsidiary findings that Columbia claims were
required to establish an oral agreement were necessary.
There was no error in this Court’s refusal to grant
Columbia’s request for additional interrogatories.

Columbia also argues that the Court’s admission of evi-
dence which suggested that Trafford and Columbia had a
partnership relationship is grounds for a new trial. The evi-
dence to which Columbia objects was admitted because it
was relevant to show Trafford’s relationship with Columbia
and Columbia’s course of conduct in ignoring the underlying
intent and design of the parties’ Blanket Contracts. Columbia
identifies the issue as whether Columbia and Trafford were
partners “as that relationship is defined under the law.”
(Defendants’ Brief in Support of Motions for Post-Trial
Relief, p. 34). The evidence of the relationship between

Trafford and Columbia tended to show the origin and histo-
ry of the transaction at issue between the parties rather than
to determine the legal relationship of the parties. Moreover,
while Columbia complains that evidence of a partnership
was not admissible, its own witnesses and counsel, on sever-
al occasions, used the terms “partners” and “partnership”
when referring to Trafford and Columbia. See: Tr. 755, 756,
1431, 1455, 1468, 1650, 1733). Columbia cannot now claim
that it was error for the Court to allow evidence regarding
the relationship of the parties and the history of the transac-
tion at issue although the terms “partner” and/or “partner-
ship” were used by counsel and witnesses for both parties.

Denial of Motion for Judgment Notwithstanding the
Verdict on Breach of Written Agreement

Count III of Trafford’s Complaint alleged that Columbia
breached the exclusivity provisions of the Blanket Contracts.
The jury found Columbia liable on this claim and awarded
Trafford $278,000.00 in damages.

This claim arose from provisions contained in the written
contracts for 2000 to 2003 which were provided in a Letter of
Intent presented to Mark Miller by Larry Smore on
November 29, 1999, the terms of which were expressly
incorporated into each of the written contracts. (Tr. 104, 336;
Joint Exhibits 1-3 at Exhibit A, pp. 2-5). Under the terms of
the Letter of Intent, Trafford was entitled to perform all
work described as blanket construction of new and replace-
ment mains and miscellaneous maintenance activities with-
in the term of the contract period and located within defined
Columbia operating areas in Pennsylvania and Maryland.
Trafford was designated as the “preferred supplier” of all
work located within the Western Pennsylvania operating
area. (Joint Exhibits 1-3 at Exhibit A, p. 3). Columbia agreed
that it would “approach Trafford first for the work” in
Western Pennsylvania. (Tr. 91-92; Joint Exhibits 1-3 at
Exhibit A, p. 3 n. 1). Columbia was only permitted to solicit
proposals from other contractors in the Western
Pennsylvania operating area if Columbia and Trafford failed
to agree on terms for a specific job. (Tr. 91-92).

Columbia does not deny that it used several other con-
tractors for work during the relevant time period but claims
that such work was within specifically negotiated exceptions
to the exclusivity provisions of the parties’ agreement. In
fact, the Letter of Intent contains a number of specifically
negotiated exceptions to the exclusivity provision including:
(1) work that Columbia chooses to self-perform with its own
crews and/or labor; (2) work that falls outside the geograph-
ic boundaries; (3) work that is outside the scope of the con-
tracts; (4) work required to be separately and competitively
bid; (5) work given to another contractor solely for the pur-
pose of determining the contractor’s qualifications; (6) work
that Columbia negotiates as a dig and backfill agreement;
and (7) meter movements. (Tr. 91-96; Joint Exhibits 1-3 at
Exhibit A., p. 3).

Columbia states that the most relevant exceptions to the
exclusivity provision are the following. Columbia did not
have to use Trafford if: (1) Trafford could not meet
Columbia’s scheduling requirements; (2) the total, estimated
cost of a project exceeded $250,000; or (3) the work was part
of the consideration for a line extension or construction proj-
ect. (Joint Exhibits 1-3 at Exhibit A at pp. 1 and 3).
Columbia, however, cites to the form exclusivity exceptions
contained in the Blanket Contract Conditions. Columbia
actually ignores the exclusivity exceptions contained in the
Letter of Intent and ignores the express statement in the
Letter of Intent: “the understanding that any final agreement
to be entered into will include at least the following terms
and conditions” and is “expressly made a part of [each
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Blanket Contract].” (Joint Exhibits 1-3 at p. 1, Exhibit A, p.
1). Some provisions of the Blanket Contract Condition Forms
directly conflict with the specifically negotiated Letter of
Intent exclusivity provisions.

For example, Columbia argues that Trafford was unable
to meet Columbia’s unilaterally set schedule so that it was
excused from the exclusivity provisions when it awarded
work to Lineal Industries, Wright Industries, Horizontal
Boring and Henson and Sons. The scheduling exception on
which Columbia relies, however, is not listed in the Letter of
Intent which represents the final, negotiated agreement
reached by the parties regarding exceptions to the exclusiv-
ity provisions. Columbia relies on the form exclusivity
exception that appears in the Blanket Contract Conditions.

The Restatement (Second) of Contracts sets forth two rel-
evant standards of preference in the interpretation of con-
tracts:

Section 203. Standards of Preference in
Interpretation

In the interpretation of a promise or agreement or
a term thereof, the following standards of prefer-
ence are generally applicable:

(c) specific terms and exact terms are given
greater weight than general language;

(d) separately negotiated or added terms are given
greater weight than standardized terms or other
terms not separately negotiated.

Specific terms negotiated as part of an agreement
between the parties take clear precedence over general lan-
guage contained in boilerplate contract forms. PBS Coal v.
Hardhat Mining, 632 A.2d 903, 906 (Pa.Super. 1993). The lan-
guage in the Letter of Intent is specific while the language of
the standard form Conditions was more general. Further,
there is no question that the Letter of Intent exclusivity
exceptions were specifically negotiated by the parties.
Columbia, however, continually relies on the form exclusivi-
ty exceptions found in the Blanket Contracts rather than the
specific exclusivity provisions which were discussed and
negotiated specifically by the parties.

Denial of Motion for New Trial on Plaintiff ’s Breach of
Exclusivity Clause

The jury’s Verdict on Plaintiff ’s claim of breach of the
exclusivity provisions of the Blanket Contracts was not con-
trary to the evidence and does not shock the Court’s sense of
justice. Columbia’s argument that the Verdict is against the
weight of the evidence and that a new trial must be granted
is without merit.

Columbia argues that the Court should have instructed the
jury that Trafford had the burden to prove that none of the
exceptions to the exclusivity provisions applied under the cir-
cumstances of the alleged breaches. As a general rule, the
burden of proving the applicability of a contractual exception
is placed upon the party asserting it. Zenner v. Goetz, 324 Pa.
432, 435-436 (Pa. 1936). There was no error in the Court’s
failure to instruct the jury that it was Trafford’s burden to
prove that none of the exclusivity exceptions applied.

Denial of Columbia’s Post-Trial Motions on Damages
Columbia argues that the jury’s award of damages is not

supported by substantial competent evidence and Columbia
is entitled to entry of judgment in its favor, a new trial or
remittitur. Columbia argues that the damages were not
proven with reasonable certainty and were speculative and
that the jury’s award of damages for lost profits under
Counts III and IV was not supported by the evidence, was

excessive and based on an improper measure of damages.
Columbia maintains that Trafford failed to demonstrate

actual lost profits as a result of the breach of the Blanket
Contracts for the period 2000 through 2003 and the breach of
the oral settlement agreement in 2003 through 2006.
Columbia argues that Trafford failed to demonstrate that it
could have performed the work that was given to the other
contractors from 2000 through 2003 (Count III) and that it
could have performed the Columbia work in addition to the
work it did perform from 2003 through 2006 (Count IV).

To recover for lost profits in a breach of contract action,
plaintiff must show with affirmative evidence that the loss
resulted from the breach. Delahanty v. First Pennsylvania
Bank, 464 A.2d 1243 (Pa.Super. 1983). The amount of the loss
need not be shown with absolute or mathematical certainty
but may be approximated by competent proof. Am/Pm
Franchise Ass’n v. Atlantic Richfield Co., 584 A.2d 915 (Pa.
1990).

Trafford did provide sufficient evidence from which the
jury could find that Trafford was able to perform additional
work during both time periods. Specifically, Trafford provid-
ed evidence which would tend to show that during the rele-
vant time periods, Trafford had an established ability to
increase capacity, it maintained additional established crews
and a source of capital to buy equipment. Trafford also
demonstrated Columbia’s failures in communication which
prevented Trafford from efficiently utilizing labor and
equipment. (Tr. 74, 145-146, 437-439, 829, 1034-1035).

Columbia also argues that the calculation of lost profits
for the additional work under the oral contract was incorrect
because Trafford based its figures on the prices negotiated
by other contractors rather than the prices agreed to by the
parties. Other contractors had, in fact, negotiated the prices
because they had performed the work but it was of the same
type and in the same market locations as the work Trafford
would have performed. This was the figure available for the
calculation. No other evidence was produced by Columbia to
challenge the method of calculation or offer an alternative.
The methodology utilized at trial provided a competent basis
upon which the lost profits on a particular volume of work
could be approximated to a reasonable certainty and met the
requirements of proof of lost profits under Pennsylvania law.

Columbia further argues that Trafford’s expert’s lost
profits calculation was incorrectly based on a “gross profit
margin” rather than net profits. (Defendants’ Brief in
Support of Motions for Post-Trial Relief, p. 40). To the con-
trary, Plaintiff ’s expert correctly explained that for lost prof-
its on unperformed work, gross profit margin appropriately
deducts the actual cost of performing the work. (Tr. 969-
972). Trafford has never sought the gross earnings or total
revenues lost due to Columbia’s breach of the exclusivity
provisions. “Trafford seeks the additional value of the work
less direct and indirect costs of performing that work.”
(Trafford Corporation’s Brief in Opposition to Columbia’s
Motions for Post-Trial Relief, p. 65). Trafford’s expert’s cal-
culations were not improper and Columbia is not entitled to
judgment notwithstanding the verdict or remittitur.

Finally, Columbia objects to the Court’s award of penalty,
interest and attorneys’ fees to Trafford under the
Pennsylvania Contractor and Subcontractor Payment Act, 73
P.S. 501, et seq. (PCSPA). This issue was first addressed in
pre-trial proceedings. In his Memorandum and Order of
Court dated September 7, 2005, the Honorable R. Stanton
Wettick clearly stated that he disagreed with Columbia’s
position that the PCSPA does not apply and found that the
PCSPA “covers a contractor which it defines as a person
authorized or engaged by the owner to improve real proper-
ty.” Trafford Corporation v. Columbia Gas of Pennsylvania,
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Inc., et al., supra.
Under the PCSPA, contrary to Columbia’s assertion, it

must be shown that the contractor substantially prevailed in
a proceeding to recover attorneys’ fees. Columbia argues
that “good faith” must be determined by the jury. The
PCSPA does not provide a requirement regarding “good
faith” claims in regard to the award of attorneys’ fees. 73 P.S.
512(b). The only factual question relating to the PCSPA
which remained in this case for jury determination was
whether Trafford proved, by a preponderance of the evi-
dence, that it was due payment under the terms of the con-
tract and, if so, the amount that is due. As earlier stated, this
issue was sufficiently addressed by the standard jury
instructions on burden of proof for contract claims.

For all of the foregoing reasons, this Court denied
Columbia’s Motions for Post-Trial Relief.

BY THE COURT:
/s/Horgos, J.

M.R. Mikkilineni and Talasila, Inc. v.
Municipal Authority of the
Borough of Punxsatawney

Breach of Contract Action—Procurement Code—
Contractor/Subcontractor Payment Act

In a breach of contract action where the contractor
alleges entitlement under the Procurement Code or, alterna-
tively, under the Contractor/Subcontractor Payment Act,
where a bona fide dispute exists between the parties, entitle-
ment will not lie for the enhanced interest and penalty pro-
visions of these acts. Instead, the contractor may recover
simple interest from the date of completion through the date
of reconciliation among the parties.

(Joseph H. Bucci)
M.R. Mikkilineni, Pro Se.
Lawrence G. Zurawsky for Defendants.

No. GD 99-6661. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., January 15, 2008—This matter began on May

3, 1999 with the filing of the Complaint by Plaintiffs, M.R.
Mikkilineni and Talasila, Inc. (collectively “Contractor”)1

seeking payment from the Defendant, Municipal Authority
of the Borough of Punxsutawney(“Authority”), alleging that
it owed him monies on a Contract for a project known as the
“North Findley Street Storm Sewer Phase II.” This project
itself dates back to 1995. The docket entries are confusing to
say the least, and the action moved at a “snail’s pace” until it
came to me in Motions’ Court in April of 2003. My initial
involvement concerned the matter of Preliminary Objections
filed by the Authority to the Motion to Strike Defendant’s
Answer and New Matter in Response to the Complaint filed
the Contractor. I denied those Preliminary Objections on
April 23, 2003.

On that same date, the Contractor filed a Praecipe to
Enter Default Judgment against the Authority. The
Prothonotary entered Judgment in the amount of $570,000.
Thereafter, on May 5, 2003, the Authority filed a Petition to
Strike and Open the Judgment, which was argued before me
on May 22, 2003. By my Order of May 22, 2003, I struck the
Judgment. I also entered the following order:

Now, 22 day of May, 2003, in consideration of

Defendant’s Motion for Reconsideration and/or
Reargument, it is hereby adjudged, ordered and
decreed that:

1. The Order of this Court issued April 23, 2003,
denying Defendant’s Motion to Strike Plaintiff ’s
Motion to Strike Defendant’s Answer and New
Matter and granting Plaintiff ’s Motion to Strike
Defendant’s Answer and New Matter is hereby
vacated.

2. Plaintiff ’s Motion to Strike Defendant’s Answer
and New Matter is denied. Defendant’s
Preliminary Objections pending as of 4-23-03 are
also denied. Discovery to begin forthwith and be
completed in 90 days. Any problems to be brought
to me.

BY THE COURT:
/s/O’Reilly, J.

The Contractor appealed the above Order to the Superior
Court. That appeal was quashed on November 7, 2003. The
case was thereafter assigned to me, and by my Order of
October 22, 2004, I directed that the parties file Status
Reports. That got the ball rolling. Unfortunately, it also led to
the parties filing various motions as well as ex parte commu-
nications, so on December 30, 2005, I directed the parties to
cease and desist all ex parte communications with my staff
and that the Trial would begin on March 28, 2006. (See My
Pre-Trial Order of December 30, 2005).

On March 24, 2006, on the eve of Trial, the Contractor
made application for a continuance of the Trial because the
parties were still battling over discovery. Finally, on October
25, 2006, the Trial began. It continued on the 26th of October,
and picked up again on November 2 and 3, 2006, and con-
cluded on December 18 through the 20th, 2006. All parties
filed post-trial briefs, the last one on April 26, 2007. I have
reviewed the three (3) volumes of testimony, as well as the
post-trial filings of the parties, and although I indicated in
my Order of March 23, 2007 that I intended to hold oral argu-
ment after the briefs were filed, I have deemed such unnec-
essary, as the briefs were ably prepared by the parties.

I. Background
Mr. Mikkilineni’s background is impressive. He graduat-

ed High School in India in 1955, and received a BS Degree in
India in 1958. After coming to the United States, he earned a
Master’s Degree in Civil and Structural Engineering from
Mississippi State University. He worked with a variety of
companies constructing bridges, buildings and nuclear
power plants. After working in the Philadelphia area, he
moved to the Pittsburgh area about 30 years ago. He formed
his company, Talasila, Inc. in 1976. (N.T. 10/25/06–10/26/06
pp. 35-36). It ceased to exist in 1997 as noted above. (N.T.
10/25/06–10/26/06 pp. 14-15) (See, also, Plaintiff ’s Exhibit
26a, Certificate of Dissolution dated Aug. 4, 1997). He fur-
ther explained that Talasila was his wife’s name.

While well educated and knowledgeable in his field, his
efforts at being a pro se litigant contributed to some of the
confusion in the presentation of evidence and exhibits.
However, eventually I believe that all the evidence was final-
ly developed and I understand the issues.

In early 1994, the Authority began accepting bids for the
Project, a storm sewer that was to run into Mahoning Creek.
(N.T. 10/25/06–10/26/06 pp. 21-23). The bids were based on
plans and specifications by Gannett Fleming, Inc., which
was its engineer at the time of the bidding. The Contractor
bid on the Contract on April 11, 2004. (N.T.
10/25/06–10/26/06 p. 16). The bid was for $736,225. It was
the lowest and was accepted by the Authority.
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Mr. Mikkilineni expected to begin work in June, 1994, as
he received notice dated June 10, 1994 from the Authority to
post his bond within ten (10) days. He did so on June 17,
1994. (N.T. 10/25/06–10/26/06 pp. 207 & 209).

However, problems arose with the design from Gannett
Fleming. The storm sewer ran down hill to outfall into
Mahoning Creek. Due to the topography of the area to be
served and through which the pipe was to be run, the
Gannett Fleming design ended up with the outfall of the line
to be 5 feet below the bed of the creek. The U.S. Army Corp
of Engineers, which controls all such outfalls, would not
approve this design. (N.T. 10/25/06–10/26/06 pp. 257-258).

It appears that this problem became apparent only after
the bids were received and awarded. The Authority did not
want to have new plans drawn by Gannett Fleming; it did not
want to re-bid the job, but it wanted the storm sewer in
before the fall and winter set in; it also liked the Contractor’s
price of $736,225; and Mr. Mikkilineni also did not want the
Project to be re-bid.

The Authority, dissatisfied with Gannett Fleming, but
reluctant to re-bid, consulted another engineer, Van Plocus,
who was located in Punxsutawney and who was known to
both Mr. Mikkilineni and the Authority. Van Plocus’ compa-
ny was known as VAPCO. Mr. Mikkilineni devised a way to
utilize most of the Gannett Fleming plans and specifications
with certain modifications so as to raise the outfall to a level
which the Corps of Engineers would approve. Mr. Plocus tes-
tified that Mr. Mikkilineni had approached him about the
design problems that had come about with Gannett Fleming,
and that Mr. Mikkilineni came up with a solution to correct
these problems. Van Plocus testified that:

“I took Mikki’s concept of providing a hydraulic
lift, which is just take the water from the end of the
phase I project, put in a concrete chamber, allow
the water to rise by gravity to any elevation that we
can start from, eliminate the lift station and allow
gravity to convey the water up to a point in eleva-
tion that we could start phase II.” (N.T.
10/25/06–10/26/06 p. 263).

His testimony was that this solution was better than the solu-
tion of Gannett Fleming’s, which was to “put in a lift station
at the end of the existing storm water system to raise the
water up and then start at a different grade so that they
could outfall into the Mahoning Creek and the elevation.”
(N.T. 10/25/06–10/26/06 p. 262). However, Van Plocus stated
that this concept was not good because “the expense and the
maintenance of a pump station to handle storm water just to
convey it from point A to point B was going to be very costly
to the borough and was certainly not in their capital.” It
would be a maintenance nightmare for the Borough. (N.T.
10/25/06–10/26/06 pp. 262-263).

Both Van Plocus and Mr. Mikkilineni approached the
Borough on several occasions in an effort to get the Project
off the ground. This was reflected in the Borough minutes of
September 12, 1994, September 26, 1994 and October 10,
1994. (N.T. 10/25/06–10/26/06 pp. 264-268 & Defendant’s
Exhibits 12, 13 & 14). The Borough ultimately agreed with
the concept changes submitted by VAPCO and Mr.
Mikkilineni, and retained VAPCO and fired Gannett
Fleming. Finally, on October 27, 1994, the Construction
Agreement was signed by all the parties, and the Contractor
commenced work on the Project. (N.T. 10/25/06–10/26/06 pp.
273-274 & Plaintiff ’s Exhibit 23).

In addition to the Corps of Engineers, the Pennsylvania
Department of Transportation was affected by the Project
because the sewer line had to cross through two state roads,
being a Borough road and State Route 119. (N.T.

10/25/06–10/26/06 pp. 258-259). In addition, the lending
institution for the funds for this Project, Farmers Home
Administration, had its own engineering staff that needed to
be consulted before the Rural Utility Service would release
the funds. (N.T. 10/25/06–10/26/06 pp. 259-260). Finally, the
Buffalo and Pittsburgh Railroad had an interest in this
Project because the pipeline had to cross the Railroad right
of way where it ran through the Borough. (N.T.
10/25/06–10/26/06 p. 260).

An early dispute concerned the unit pricing, especially
for the 72" pipe. The Contractor asserts it was $336 per foot,
while the Authority states that it was $225 per foot. (See, N.T.
10/25/06–10/26/06 p. 62 & N.T. 12/18/06–12/20/06 pp. 97-98).
Actually, during Trial, Mr. Mikkilineni agreed to compro-
mise his amount from $336 per foot to $300 per foot. (N.T.
12/18/06–12/20/06 pp. 97-98).

Other areas of dispute concerned at least 3 other matters
that the Contractor encountered with this Project. First,
problems arose with respect to a Bell Telephone fiberoptic
cable. In particular, the design did not show the specific
depth. Next, a dispute occurred over the driveway/parking
lot for a Bank that needed to be replaced after the Contractor
excavated that area for the sewer line. The Authority’s posi-
tion was that the Contractor had excavated too much.
Finally, there was a dispute over the pre-cast storm water
chamber versus a poured in place chamber under Route 119
and the alleged concerns of PennDOT.

Mr. Mikkilineni advised the Borough that under the
Agreement the Project was completed as of “5/30/95.”
(Plaintiff ’s Exhibit 30a). The Authority admitted that the
work was completed timely on May 30, 1995 (N.T.
10/25/06–10/26/06 pp. 143-144), and that the Project works
today. (N.T. 10/25/06–10/26/06 p. 264).

In addition, Mr. Mikkilineni has made a claim for delays.
He contends that he lost another potential job in Glassport
due to the delays from the acceptance of his bid in June,
1994, until the Project was finally commenced in October,
1994. A further claim for delay was based on work stoppage
to permit Bell Telephone to raise and/or relocate the level of
the fiberoptic cable. (N.T. 12/18/06–12/20/06 pp. 50-52, 289-
290 & 345-348).

He also attempted to join Gannett Fleming during the
Trial of this matter. I disposed of that amendment request by
denying it as too late, and beyond the statute of limitations.
(N.T. 11/2/06–11/3/06 pp. 3-8).

II. Analysis and Conclusions
The Contractor contends that his final bill amounted to

$1.1 Million due to change orders. (N.T. 10/25/06–10/26/07 p.
34). I noted on the Record during the proceedings that
according to the evidence presented to me, it’s total was
$1,012,436; that it was paid “900-something”; and that the
claim was for the difference of $112,000. (N.T.
12/18/06–12/20/06 pp. 197-198). Actually, according to the
documentary evidence, he was paid $900,853 (See Plaintiff ’s
Exhibit 13) and he is seeking an additional $230,391 (See
Plaintiff ’s Exhibit 3). That totals $1,131,244.00.

On the other hand, the Authority contends that the
Contractor was paid, and contends that the checks it brought
to the Trial were all negotiated by the Contractor. (N.T.
10/25/06–10/26/06 p. 71). It presented checks for all the
Change Orders, being 1 through 13. (N.T. 10/25/06–10/26/06
p. 72). Its position is that the original contract price of
$736,225 plus change orders totaling $138,888 has been paid.
(N.T. 10/25/06–10/26/06 p. 129).

The checks were offered through the testimony of Mary
McHenry, who was the Authority’s secretary at the time of
this Project. (N.T. 10/25/06–10/26/06 p. 119). She testified
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that she was in charge of writing the checks for the Project.
The process involved the Contractor submitting payment
requests to Mr. Plocus, who in turn, if approved, would sub-
mit them to the Authority. Once approved by the Authority,
the request would be submitted to Farmers Home/Rural
Utilities Services. Upon their approval, verification would be
sent back, and she would issue payment to the Contractor.
(N.T. 10/25/06–10/26/06 pp. 119-120). Ms. McHenry had no
first hand knowledge of the Project and simply wrote the
checks in the amounts as directed by the foregoing entities.

According to the Defendant’s evidence, the Contractor
was paid a total of $893,641. (See, Defendant’s Exhibit 1).
This Exhibit was prepared by Ms. McHenry, and it is on that
document that she offered her testimony. (N.T.
10/25/06–10/26/06 pp. 123-124).

The parties submitted a plethora of Exhibits. I have
painstakingly reviewed them, as well as my Trial Notes and
the Transcripts. The parties’ briefs were also robust with
their respective positions. Likewise, the Trial was difficult at
best as is typical of pro se litigation. There was no real sem-
blance of order and presentation by the parties, and I noted
it on the record. For instance, near the end, I stated that “(I)
don’t want to jump around. It’s taken me six days to get some
modicum of order and now you’re upsetting it…. You start off
talking about 72 inch pipe. Then you talk about the delays,
whether he had to sign the contract or not. Try to stay on the
roadmap, will you?” (N.T. 12/18/06–12/20/06 p. 177).
Additionally, I stated “well, you know, we’ve heard this but
you’ve had, you know, both of you, have had a lot of time. I
mean, this is almost an on the job training case, but you’ve
had plenty of time to go through these boxes”; and “we can’t
just wander around.” (N.T. 12/18/06–12/20/06 pp. 237 & 282).

However, we finally got all the evidence out and the crux
of the Contractor’s claim can be summarized in Plaintiff ’s
Exhibit 3. It is a breakdown of the items allegedly in dispute,
and is indeed somewhat of a “roadmap” to follow.

A. Unit Pricing
This claim of the Contractor pertains to the pricing on the

footage of 72" pipe used in the Project. It contends that the
price asserted by the Authority of $225 per foot is not the
right amount. Instead, Mr. Mikkilineni initially asserted that
it should be $336, but during the course of the Trial, he
agreed to lower it to $300. (N.T. 12/18/06–12/20/06 pp. 97-
98). His calculations are 568 feet @ $300 = $170,400. The
record reveals that he was paid $125,100. He is seeking the
difference of $45,300.

The Authority contends that the $225 was the agreed
upon price. It relies on a letter dated November 17, 1994
from VAPCO to Farmer’s Home Administration
(Defendant’s Exhibit 40). However, although testimony from
Van Plocus was that Mr. Mikkilineni was part of a meeting on
November 15, 2004, Mr. Mikkilineni was never copied on
that letter, nor did he sign that letter. (N.T. 12/18/06–12/20/06
pp. 161-166). Interestingly, this took place after the Contract
date of October 27, 1994 and work had already commenced
on the Project.

I will credit Mr. Mikkilineni that he objected to this
amount, but agreed to continue doing the work so that the
Project would not be stalled. The Project was already
delayed from June, 1994 until October, 1994. Moreover, it
appears that the Contract was entered and the work began
before the issue of pricing was obviously established. I find
no merit to the Authority’s suggestion that $225 was part of
the original bid through Gannett Fleming, nor am I persuad-
ed by its other evidence that $225 was the agreed price, nor
by its contention that the Contractor underbid or under-
priced this Project. Therefore, I will award the Contractor

this amount.

B. Dispute over Distance
This claim of the Contractor pertains to the linear feet of

the 72" pipe trench. (N.T. 12/18/06–12/20/06 p. 27). Mr.
Mikkilineni claims that he used the calculations from the “as
built design” for the Project. His calculations are based on
568 linear feet ($42,600), but he was only paid on 339 linear
feet ($25,425), and he is seeking the difference of $17,175.

Based on all of the evidence regarding the bidding,
redesign, new agreement and the work performed, I find this
claim to have merit, and I will therefore Award the
Contractor this claim for $17,175.

C. Delay Claim (Glassport Job)
The Contractor has made a claim for not being able to bid

on another project, which Mr. Mikkilineni stated was a job in
Glassport, due to the design problems that occurred while
Gannett Fleming was the engineer for the Authority. (N.T.
10/25/06–10/26/06 pp. 214-236). His claim is for $241,300
(N.T. 12/18/06–12/20/06 p. 86). Apparently, Gannett Fleming
was the engineer for this job, and Mr. Mikkilineni asserts
that Gannett Fleming bore animosity towards him and that
was why he did not get that job. I DENIED that claim on the
Record during the October, 2006 proceedings. Specifically, I
ruled as follows:

“Unless you have somebody else, the Glassport job
is irrelevant. You had the bonding capacity, you
placed the bid, you didn’t get the bid. I don’t know
why you didn’t get the bid, but it is irrelevant here.

As I said, if you want–if you think that Gannett
Fleming bad mouthed you, your suit was against
them and you didn’t and that is not before me. I am
not hearing anything about Glassport.”

(N.T. 10/25/06–10/26/06 pp. 236-237).

D. Delay Claim (work on Project)
The Contractor contends that he is entitled to damages

for delays in work on the Project due to changes made by the
Authority. Mr. Mikkilineni’s rationale is that he estimated 66
days based on “sequence change and the weather problems
and the site weather problem, stop and go types of job,” in
addition to the fact that it was noted in January of 1995 that
he was 90% complete and that he had estimated that out of
50 days, 25% was waste due to changes. (N.T.
12/18/06–12/20/06 pp. 84-85). He calculates that he is due an
additional $55,000 based on a 50 days at 25% of his daily cost
of $4,400.

Certainly, delays may be expected. Moreover, Mr.
Mikkilineni has offered no concrete evidence to support this,
just mere speculation. Therefore, I will not award this claim.

E. Aggregate Backfill
The Contractor claims that he was not fully paid for the

backfill that he used after trenching and installing the pipe.
Mr. Mikkilineni based his calculations on Defendant’s
Exhibit 31 and 38. He testified that normally refill should
have been done with backfill material that was excavated.
(N.T. 12/18/06–12/20/06 pp. 24-27). But due to rainy weather,
the material became unusable, and he had to use other mate-
rials. He stated that there was no way economically possible
to protect the backfill. Moreover, to keep on schedule, he
contends that he was forced to move ahead, even in poor wet
weather. That is his justification for additional backfill and
stone to put back into the trenches. Although he was paid for
some, he claims that he is still due $68,950. (N.T.
12/18/06–12/20/06 p. 27).

The Authority asserts that this is the Contractor’s fault.
Its position is that trenching and refill work should not have
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been done in rainy weather. It claimed that wet weather
work was not allowed under the Project Manual, and there-
fore, it denied the Contractor’s request for refill and stone
when the backfill was unusable. (N.T. 11/2/06–11/3/06 pp.
311-314).

Under the facts of this matter, i.e. the late start of the
Project and the time constraints that the Contractor was
under to complete the Project, I find that he is entitled to this
amount, and I will therefore award the Contractor this claim
for $68,950.

F. Chamber–pre-cast v. pour in
The Contractor claims that he is entitled to reimburse-

ment for a Pre-Cast Concrete Chamber that he made that
was to go under Route 119. Testimony was that he had
already prepared such a Chamber, but was later told by the
Authority that PennDOT would not approve it. Therefore,
the Contractor could not use it and disposed of it after he had
already completed that Chamber at a cost of $15,000.

However, testimony further developed that Van Plocus
had received a letter from PennDOT, but it was never shared
with Mr. Mikkilineni. That letter essentially showed that
such a pre-cast chamber could have been used, but Van
Plocus attempted to justify not approving it unless it was cer-
tified. (N.T. 12/18/06–12/20/06 pp. 317-322). Moreover, Mr.
Mikkilineni had obviously prepared the pre-cast Chamber
before he was told it was not usable in order to proceed with
the Project. As a result of this failure to communicate
between the parties or confusion about this Chamber, I find
that the Contractor is entitled to payment for this pre-cast
Chamber and will award him $15,000 as claimed.

G. Trench Box–PennDOT
The Contractor claims that he is entitled to $9,600 for

widening the trench box for the crossing at Route 119. (N.T.
12/18/06–12/20/06 pp. 47-48). PennDOT wanted it wider than
8 feet. The Contractor was already paid $48,000 (48 feet @
$1200 per foot) for the trenching, but since he was required
to widen this particular section, he is asking for an addition-
al $9,600 (8 x $1200). I do not recall a vigorous objection in
the Record from the Authority on this item. So again, based
on the totality of the circumstances in this matter, I am
inclined to award this additional amount for trenching and I
will do so in the amount of $9,600.

H. Fiberoptics cable–Bell Telephone
Although the drawings show the existence of fiberoptics

cable, it was only learned after the work had begun that the
fiberoptics cable of Bell Telephone would interfere with the
Project. As a result, the Contractor claims that he is entitled
to $13,800 due to this unexpected problem, and the delay
that it cost for the work stoppage when Bell Telephone had
to raise up/relocate the cable.

The Authority has refused this claim on the basis that the
drawings do show a fiberoptic cable, but not the depth,
which it asserts is of no importance. (N.T. 12/18/06–12/20/06
pp. 211-217). I am not persuaded by that position. As I said
on the Record, “so he submits his bid sort of blind. Then he
goes out and digs it up and finds that it interferes with the
new design. Didn’t interfere with the old design….(he dug it
up after the contract was signed)…see that’s the problem.
You want him to go out and dig it up, take that, you’re sug-
gesting, take that responsibility before he even has a con-
tract.” (N.T. 12/18/06–12/20/06 pp. 214-215). Having not
been persuaded at that time by that contention, I will award
the Contractor his claim for this item in the amount of
$13,800.

I. Pipe Bore–Jack
The Contractor’s next claim is for an additional amount

for $8,000 for pipe bore and jack. His contention is that the
Authority paid for 56 linear feet when according to the “as
built,” he should have been 64 linear feet. (N.T.
12/18/06–12/20/06 pp. 43-46). Mr. Mikkilineni was paid
$56,000, but claims he was due $64,000. There is no dispute
as to the price, but only as to the distance. Viewing the testi-
mony on this issue, and the drawings, I am convinced that
the Contractor is due that sum, and I will award that amount
to him, which is $8,000.

J. Gravel for Driveway/Alley
This claim pertains to the replacement of gravel to areas

where the Contractor did excavating and had to return the
property to its original condition. Mr. Mikkilineni claims that
he was only paid for 616 square yards at $20 per yard when
he actually used 1767 square yards. (N.T. 12/18/06–12/20/06
pp. 62-67). He was paid $12,320, but he maintains that he
should have been paid $35,340 because he was required to
use more gravel. He is seeking the difference, which is
$23,020.

The Authority’s position is that he replaced gravel in
those areas where there was not gravel before he began
excavating in that area. (N.T. 11/2/06–11/3/06 pp. 89-92).
Specifically, it contends that there was a designated work
area for the alley behind the bank and the Contractor was to
stay within that 60 foot limit. He did not stay within that
work area, and as a result was required to use more gravel
than what was allotted. (N.T. 11/2/06–11/3/06 pp. 316-318).

No justifiable reason was given for the need for this addi-
tional gravel. Having gone outside the confines of the desig-
nated area, I find that the Contractor is not entitled to this
claim, and I therefore deny it.

K. “Incidentals”
I will label this claim “incidentals” because it encompass-

es some minor matters. The Contractor is seeking $500 for
raising a manhole cover, $2,000 for traffic control and $600
for grading the railroad area. This totals $3,100. As to the
traffic control amount, Mr. Mikkilineni states that this per-
tains to the area and work done around the Railroad area,
and that he came to this figure by a comparison with what
the Authority paid for the traffic control with the PennDOT
matter. Although the Authority has refused to pay these
items, I find that they are reasonable for the work that was
done by the Contractor, and that this work was a necessary
part of the entire Project. Therefore, I will award the
Contractor the sum of $3,100 for these items.

L. Fees/Costs
In addition to the items that are Project related, Mr.

Mikkilineni is seeking costs that he incurred during the liti-
gation of this case. During the Trial, he stated that he was
seeking “attorney fees and costs and traveling costs and
engineers,… and (his) time” in the amount of $20,000. (N.T.
12/18/06–12/20/06 pp. 91-95). I did note on the Record that
he was not getting paid for his time. (N.T. 12/18/06–12/20/06
pp. 91). None of this claim rises to the appropriate standard
for granting such relief. He chose to represent himself, and
as I alluded to on the Records, all other costs are part of the
process of litigation. Therefore, I will deny attorney’s fees
and engineering costs.

Another issue is present and that concerns the interest
and other payments that may be due under the Procurement
Code (62 Pa.C.S.A. §§3932(c), 3941(b)) or Contractor’s
Payment Law (See, John B. Conomos, Inc. v. Sun Company,
Inc., 831 A.2d 696 (Pa.Super. 2003). After analysis, I do not
believe the enhanced interest and penalties provisions of
either law are applicable here because I find a bona fide dis-
pute exists between the parties and thus, the essential puni-
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tive provisions of those laws do not apply. However, I do
believe simple interest is available to the Contractor calcu-
lated at 6% from June 1, 1996, one (1) year after the Project
was completed and during which year the parties discussed
their differences and attempted to reconcile them. From that
date through December 31, 2007, the interest amount calcu-
lates to $124,838.25.

M. Change Orders 3 & 4
There were at total of 12 Change Orders for this Project.

(N.T. 10/25/06–10/26/06 pp. 129). The Contractor contends
that Change Order 3 ($3,250) and Change Order 4 ($11,700)
for 18” PVP Pipe and trenching were never paid.

The Authority offered evidence that these Change Orders
were paid. Specifically, testimony from Ms. McHenry (N.T.
10/25/06–10/26/06 pp. 136) and Mr. Plocus (N.T.
12/18/06–12/20/06 pp. 149, 157) suggest that they have
indeed been paid. In particular, Defendant’s Exhibit 21 lists
all the 12 Change Orders, including 3 and 4, and it indicates
that all the Change Orders were paid for in that invoice (No.
94-5). I find this evidence compelling to rebut the
Contractor’s claim that he was not paid. Therefore, I will not
award him this claim.

A “Recap” is set forth on the next page.

RECAP:
CLAIMS: AWARDED   DENIED
1. Unit Pricing: $45,300 X
2. Dispute over distance: $17,175 X
3. Delay Claim $241,300 X

(Glassport):
4. Delay Claim $55,000 X

(Work on Project)
5. Aggregate Refill: $68,950 X
6. Chamber– $15,000 X

(pre-cast v. pour in)
7. Trench Box– $9,600 X

(PennDOT)
8. Fiberoptics cable $13,800 X

(Bell Telephone)
9. Pipe Bore–Jack $8,000 X
10. Gravel for $23,020 X

Driveway/Alley
11. Incidentals $3,100 X
12. a. Fees/Costs $20,000 X

b. 6% Interest $124,838.25 X
13. Changes 3 & 4 $14,950 X

TOTAL AWARDED: $305,763.25
TOTAL DENIED: $354,270

An appropriate Non-Jury Verdict is attached hereto.

BY THE COURT:
/s/O’Reilly, J.

Dated: January 15, 2008

NON-JURY VERDICT
AND NOW, to-wit, this 15th day of January, 2008, consis-

tent with my attached Memorandum, I find in favor of the
Plaintiff, M.R. Mikkilineni and Talasila, Inc. and against the
Defendant, Municipal Authority of the Borough of
Punxsutawney, in the amount of $180,925, plus simple inter-
est at 6% per annum from June 1, 1996 to December 31, 2007
in the amount of $124,838.25, for a total of $305,763.25.

BY THE COURT:
/s/O’Reilly, J.

1 Talasila, Inc. was a Texas Corporation formerly owned by
M.R. Mikkilineni that is since become defunct, but whose

right, title and interests have been acquired by M.R
Mikkilineni. (Complaint ¶3 & Notes of Testimony “N.T.”
10/25–10/26/06 pp. 14-15).

Deborah A. Noble
n/k/a Deborah A. Hamilton v.

J. William Noble a/k/a
James W. Noble, et al.

Commercial Loans—Invasion of Trust Agreement—
Forbearance Agreement

1. Where the underlying trust agreement has conflicting
provisions regarding whether or not trust funds can be
pledged upon the signature of one or both of the trustees, an
invasion of the trust upon the signature of one trustee, and
the possible forgery of the other trustees’ signature, is
improper.

2. Where a forbearance agreement is tendered on a “take
it or leave it” proposition and presented with little or no
negotiation, it will be deemed a contract of adhesion.

(Joseph H. Bucci)

Anthony A. Seethaler and John R. Orie for Plaintiff.
Christopher J. Soller for Defendants.
J. William Noble, Pro Se.

No. GD 98-5295. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., January 17, 2008—This case involves claims

by Plaintiff, Debra Hamilton, formerly known as Debra
Noble (“Hamilton or Debra”) against her ex-husband J.
William Noble (“Mr. Noble or Bill”), PNC Bank, (“PNC”),
and bank employees, Colleen Pietrusinski, (“Pietrusinski”)
and Diane L. Martin (“Martin”). I tried this case non-jury
from May 11 to June 13, 2006, which produced over 2800
pages of transcript in 7 volumes, plus over 100 exhibits. The
preparation of the transcript, and the submission of post-
trial arguments, plus answers, and rebuttal consumed over a
year. I have carefully reviewed and analyzed the facts and
able arguments of counsel.

BACKGROUND
Lifestar Ambulance Services, Inc., (“Lifestar”) was

founded in 1985 by Debra and Bill who were 40% and 60%
shareholders respectively. It was an ambulance and emer-
gency medical services business, which through hard work
grew into a substantial enterprise. In or about 1980, while
attending an Emergency Medical Technician (EMT) training
course, Debra and Bill met, and ultimately married in 1983,
and form Lifestar thereafter. Through their joint industry in
the enterprise it grew and by 1991, the couple was living in
a new, up scale residence in Murrysville, Pennsylvania, and
each were driving expensive foreign cars, and one of them
was even in a Porsche club. Their tax returns were received
in evidence and reflected taxable income in the years 1994
and 1995 in excess of 1 million for each year. (N.T. May 11-
26, 2006, Vol. I, p. 234).

PNC was their bank, and they dealt with its Monroeville
Office and its employee, Pietrusinski. Various loans were
made by PNC to finance the business and were periodically
repaid. The loans were for such things as working capital,
equipment, payroll, and expenses while waiting for payment
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for services. The great bulk of their income was from
Medicaid, Medicare and Health Insurance Companies.
Pietrusinski described herself as a relationship manager. A
relationship was developed with each customer, and the goal
of the relationship was to get all of the customers business
for PNC.

Here, that relationship had been cultivated and was well
developed and Bill and Debra and Lifestar did a lot of busi-
ness with PNC and Pietrusinski. As a result Pietrusinski was
willing to let some bank procedures slide and/or be ignored
so as to continue to develop a very profitable relationship
with the Nobles. As the relationship progressed, the concept
of “caveat emptor” fell by the way side, and many formali-
ties, such as signing documents, and the notarization thereof
became very casual.

In or about early 1996, Bill and Debra had had a child and
they each had two children by prior marriages. Given their
substantial income, they told Pietrusinski they would like to
create some sort of trust for security for their children. (N.T.
May 11-26, 2006, Vol. I, p. 185).

Pietrusinski referred them to a Trust Officer of PNC who
printed out a form trust agreement for each to sign. The
record shows no discussion or consultation by PNC with the
Nobles, and they were not advised that they might want pri-
vate counsel to advise them and review the trust document.
(N.T. May 11-26, 2006, Vol. II, pp. 177-182).

The trust document was executed by them on June 20,
1996, and they deposited substantial sums into it, so that by
January, 1997, there was $430,000 in the trust. Interestingly,
they did not receive a copy of their executed Trust document
until December 7, 1996. Obviously, the business was doing
well to permit these kinds of deposits within a space of 6
months.

The salient portions of the Trust instrument are as fol-
lows:

ARTICLE II

In addition to the powers conferred by law, the
Trustee shall have the following powers, to be exer-
cised in its absolute discretion:

A. To retain all assets received in kind, including
but not limited to stock in PNC BANK CORP. or its
successors, as investments, without duty of diversi-
fication, or to sell the same upon such terms as it
shall deem advisable; to invest in all forms of prop-
erty, including but not limited to common trust
funds maintained by the corporate trustee or its
bank affiliates, securities underwritten by PNC
BANK, NATIONAL ASSOCIATION or any of its
affiliates, whether individually or as a member of a
divided or undivided syndicate, participations in
registered investment companies (including
money-market funds) for which the corporate
trustee, any affiliate, or any subsidiary of an affili-
ate provides services for additional compensation,
whether as custodian, transfer agent, investment
advisor or otherwise (The Grantors acknowledge
that such participations are not bank deposits and
are not insured by, guaranteed by, obligations of, or
otherwise supported by the United States of
America, the Federal Deposit Insurance
Corporation, or any bank), and interest-bearing
deposits in a bank or other financial institution
under state or federal supervision, including the
corporate trustee’s banking department, without
restriction to legal investments and without regard
to diversification; to exchange or lease for any peri-
od of time any real or personal property and to give

options for sales, exchanges and leases; to exercise
all rights of security holders; to compromise any
claim or controversy without court approval; to
borrower money from any source including PNC
BANK, NATIONAL ASSOCIATION; to delegate
discretionary powers; and to make distribution in
cash or in kind.

B. To vote all proxies for securities held hereunder
in accordance with the proxy policy in effect from
time to time for the Personal Trust Services
Department of the Private Bank of PNC BANK,
NATIONAL ASSOCIATION, unless the Grantors or
any individual trustee serving hereunder specifi-
cally directs otherwise in writing. The Grantors
acknowledge that they understand that this power
may involve the voting of PNC BANK CORP. stock
and shares of mutual funds affiliated with PNC
BANK, NATIONAL ASSOCIATION or PNC BANK
CORP., and that in voting such shares in accor-
dance with such policy, the corporate trustee may
be in a position to vote for the Board of Directors of
PNC BANK, CORP. or to increase the fees paid at
the mutual fund level to PNC BANK, NATIONAL
ASSOCIATION or its affiliates.

C. To purchase and sell securities through any
Broker or brokerage firm the trustee may select,
including any brokerage operation affiliated with or
conducted by PNC BANK, NATIONAL ASSOCIA-
TION, PNC BANK CORP., or any of their sub-
sidiaries. The payment of the usual commissions
charged by such an affiliated brokerage operation
shall in no way reduce or otherwise affect the
Trustee’s compensation as hereinafter provided for.

ARTICLE III

A. The Grantors expressly reserve the right at any
time and time to time by a signed instrument deliv-
ered to the Trustee, to revoke, alter, or amend this
trust, in whole or in part, provided that the duties
and rate of compensation of the Trustee shall not
be modified without the written consent of the
Trustee. These rights shall be exercised jointly by
the Grantors during their joint lifetime and by the
surviving Grantor subsequent to the death of the
other. [EMPHASIS SUPPLIED].

B. During the joint lifetime of the Grantors, the
joint exercise of any rights hereunder or any direc-
tion to the Trustee may be over the signature of
either Grantor and it is agreed that the signature of
either Grantor shall reflect the act of both Grantors
and shall for all purposes be considered their joint
action upon which the Trustee is entitled conclu-
sively to rely. [EMPHASIS SUPPLIED].

C. It is agreed that either Grantor shall have the
right, from time to time, to add to the principal of
the trust estate such property, as such Grantor sees
fit, and as shall be acceptable to the Trustee, and
the Trustee agrees to hold such property, so added,
under the trusts herein set forth, as well as any
property, acceptable to the Trustee, received here-
under from any other source.

Analysis of the Trust document shows it to be well tai-
lored to keep PNC as trustee, and to permit it to deal in its
own securities as assets of the trust.

However, in Article III, there appears to be an ambiguity
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in that the Trust, in Paragraph A, may not be altered,
revoked or amended except by a writing signed by both Bill
and Debra, yet in Paragraph B, it provides that the joint
exercise of any of the rights hereunder (including the
requirement of joint action in paragraph A) may be done by
either Bill or Debra by a writing, but without the consent, or
even knowledge of the other.

I will address this infra in regard to Bill’s pledging, and
PNC taking all the funds out of the so-called Trust.

Inasmuch as the income of Lifestar was tied to Medicare,
Medicaid and health insurance companies, Bill believed that
some diversification was needed as a hedge against changes
in those payments. In 1994, he took steps to diversify, and to
acquire, a mobile magnetic resonating imaging service as an
adjunct to the business of Lifestar, an MRI Service known as
MMG Enterprises (“MMG”), which was a mobile MRI serv-
ice. His belief was that mobile MRI services would be bene-
ficial for Lifestar. Debra did not share this view.

It was also around this time that Bill solicited offers for
the purchase of Lifestar. One interested entity was
TransCare, a much larger provider of ambulance services,
and the like. Testimony was offered that TransCare had
offered $6 million for Lifestar, but Bill and the firm’s
accountant believed that figure to be too low, and nothing
more was done.

Notwithstanding her opposition, Bill, went ahead with the
MRI business, and in late 1994, he and Debra formed a part-
nership with Richard Martha and Karen Martha, and
secured a loan from Wheeling Bank. Debra testified that she
was not in favor of the MMG venture or the Wheeling Bank
loan, but went along with Bill because she believed the max-
imum exposure would be $725,900, which she believed
Lifestar could handle if the enterprise failed. (N.T. May 11-
26, 2006, Vol. I, pp. 169-170).

It actually involved two other corporations in which the
Nobles and the Marthas were exclusive shareholders respec-
tively. We need not explore this mode of financing for the
real parties were MMG and Lifestar.

In early 1996, Bill determined that MMG should acquire
an additional MRI machine, to bolster its mobility and possi-
bly sell MMG to the University of Pittsburgh Medical Center
(“UPMC”). (N.T. May 11-26, 2006, Vol. I, p. 186). On
February 20, 1996, he signed a sales agreement to buy a
Picker brand MRI machine for $1.4 million, and made a
deposit of $25,000. Debra did not know of this transaction,
and she had specifically told Bill that she wouldn’t go along
with the Picker acquisition. (N.T. Vol. I, p. 186). PNC was to
provide the financing for this purchase, but Lifestar, and all
four partners were to provide personal guarantees inasmuch
as MMG itself could not support the loan or offer adequate
security. At least that was the view of PNC. It required sub-
stantial additional security and collateral beyond the new
machine, and the assets of MMG, and therefore required a
guarantee from Lifestar, and the personal guarantees of the
four partners. It is the making of this loan; the facts sur-
rounding it, and the decline in the MRI market that started
the downhill slide that culminated in the ruination of
Lifestar, Bill and Debra, and this lawsuit.

As frequently occurs within the human drama, Debra and
Bill began to suffer marital discord, but in early 1996 they
were still living together, and attempting to operate the busi-
ness. Debra did not share Bill’s view that the MRI service
that MMG would be good for the company, and she had spo-
ken against such a venture. He had also expressed concern
over the amount of Federal Income Taxes they were paying,
and thought MMG might provide some relief. The specifics
thereof were not provided, but they did get some tax relief
after they formed MMG.

The critical facts here occurred on and after June 28,
1996. It was on that date that the loan for the Picker MRI
took place, in the afternoon, at the offices of Lifestar, and
MMG on Duff Road in Penn Hills. At that time, Debra was in
Hawaii, and had previously expressed her opposition to the
MRI enterprise, and the Picker purchase, and was not aware
of this loan at all. Notwithstanding, Bill had Pietrusinski pre-
pare the necessary documents, and bring them to the Duff
Road Office for execution. Those present were Bill,
Pietrusinski, and the two Marthas, Richard and Karen. Bill
freely admitted that he had forged Debra’s signature on the
documents, while Pietrusinski denied that she was aware of,
or participated, in the foregoing. She said she had given the
documents to Bill to have Debra sign at home, and return to
her at some later date. (N.T. May 30-31, 2006, Vol. I, pp. 141-
167). I do not credit her. Her interest lay in the loan being
closed, and she let no obstacle stand in her way, including
Debra’s absence, and her opposition to the deal. Further,
Richard Martha testified that he and his wife were eager to
simply sign and get out of the office because they knew
something unusual was going on, and they did not want to be
part of it. Thus, I find Bill, Pietrusinski, and PNC to be in a
conspiracy to forge Debra’s name so that the loan could go
through. In his deposition, Richard Martha, when asked
about his signing of the documents, that day, said “I’m walk-
ing out of the room, …I’m walking out of the room because I
don’t want to see anything.” (N.T. May 11-26, 2006, Vol. I, pp.
319-320). He also testified, “Then the Nobles signed them or
whoever signed them.” Moreover, the 1.4 million was made
available later in the day, after business hours. Not even
Pietrusinski’s casual approach to documentation would have
permitted release of 1.4 million without Debra’s signature.
Thus, Bill could only have forged Debra’s signature, and
Pietrusinski knew it.

While a great show was made of the preparation of the
documents for the Picker loan earlier in the day, I find this
to be window dressing because no substantive modifications
occurred, and there was no “negotiation” of the loan. The
word “negotiation” cropped up throughout the case—usually
in the questions of defense counsel. No substantive changes
were made in the loan documents and they were the ones
used for the June 28, 1996 closing. What was interesting is
the fact that Attorney Robert Dannhauser, counsel for MMG,
came to the PNC Headquarters in Downtown Pittsburgh,
and did review the security agreement, and added two sig-
nificant disclosures. They were that Siemens and General
Electric were suing MMG at that time. Nothing more was
said about those disclosures at that time, which I find
strange. But 2 months later in August Attorney Dannhauser
advised Debra of these law suits and they related to MMG’s
failure to make the monthly payments to Siemens and
General Electric which were financing the MRI machines
that MMG had been using even before it bought the Picker.
Thus, at the time of the $1.4 million dollar loan for the
Picker, MMG was delinquent on its payments for the equip-
ment then being used by it. This fact does not appear in any
exhibit proffered by anyone, yet underscores how weak
MMG was, yet it was acquiring more debt.

On Debra’s return from Hawaii, she was not told about
the Picker loan, even when she asked. She did, however, sign
a consolidation loan for $287,490, which she believed was to
payoff the existing Wheeling Bank loan. There is no dispute
that Pietrusinski did not tell Debra about the Picker loan and
explained she was relying on Bill to tell her. (N.T. May 30-31,
2006, Vol. I, pp. 166-167).

Ultimately, Debra learned of the Picker loan for 1.4 mil-
lion in late August, 1996, when she received the documents
from Pietrusinski, and she saw the obvious forgery. Bill
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acknowledged the forgery, but said it was necessary to get
the MRI so as to retain such business as MMG had, and pos-
sibly get more from UPMC, or sell to UPMC. Obviously, this
did not sit well with Debra.

As one might expect, the disclosure in August, 1996 of the
June 28th forgery exacerbated the already fragile marital
relationship. In September, 1996 Debra got a Protection from
Abuse Order against Bill, and he was barred from the family
residence for 90 days. (N.T. May 11-26, 2006, Vol. II, p. 119).

Late in 1996, difficulties arose and Bill wanted more
money, and PNC wanted greater security for the outstanding
loan, especially the $1.4 million Picker loan. To that end, Bill
inquired whether the trust funds could be used and/or
pledged to pay the loans. The PNC Trust Department,
mirabile dictu, said those funds could be so used.

In January, 1997, a closing was then held to acquire
another $450,000 to bail out the floundering MMG, and by
implication Lifestar. This loan was collateralized by the
trust and documents were signed memorializing the loan
and the pledge.

Debra testified that her signature on those documents
was also a forgery. Pietrusinski contradicted Debra, and said
she participated fully in the closing on that loan. (N.T. May
30-31, 2006, Vol. I, p. 196).

In late August, or early September, 1996, Attorney
Dannhauser held a luncheon meeting with Debra and Bill,
which he believed was necessary to inform Debra of the con-
dition of MMG for which she was a guarantor. (N.T. May 11-
26, 2006, Vol. II, pp. 209-211 & 220-221).

He explained to her that General Electric had filed suit
against MMG. Her reaction was one of shock and she
“looked physically upset.” (N.T. May 11-26, 2006, Vol. II, p.
213). In this respect, and as noted above, Dannhauser had
gone to PNC offices on the afternoon of June 28, 1996, to
review documents, and, in his own handwriting, added the
disclosure to the guaranty agreement that MMG was
presently being sued by General Electric, and that Siemens
was then threatening litigation. (N.T. May 30-31, 2006, Vol. I,
p. 61). The testimony from Attorney Dannhauser suggested
that he only got the closing documents on the afternoon of
June 28, and appears to have been summoned to the PNC
offices to do his review so the loan could close later that day.
(N.T. May 30-31, 2006, Vol. I, p. 59).

The facts are somewhat garbled as to this $450,000, and
the pledge of the Trust. It appears it was to be closed in
January, 1997, but a question over giving mortgages by both
Debra, Bill and the Marthas arose, which appeared to post-
pone the transaction until May. Suffice to say that Debra was
steadfast in her position that she was never told about the
pledge of the Trust at any time and signed no document,
which had been explained to her to involve the Trust. (N.T.
May 11-26, 2006, Vol. II, pp. 114–115). Obviously,
Pietrusinski contradicted Debra, and said she was well
aware of all that went on. (N.T. June 5-6, 2006, Vol. II, pp.
401-404).

As time passed, the infusion of $450,000 was insufficient
to revive MMG, and on July 29, 1997, it filed for the protec-
tions of Bankruptcy. Under the cross-default provision in all
the documents involved herein, PNC immediately called all
of the loans then outstanding, and proceeded to liquidate all
assets of Lifestar, MMG, and threatened mortgage foreclo-
sure on the family residence, but which never came to pass.

PNC’s attorneys, Tucker Arensberg, handled the liquida-
tion and in particular Attorney Beverly Weiss-Manne, who
called a meeting of Debra, Bill and the Marthas on
September 9, 1997, and outlined how the liquidation would
be handled. The record suggests that Attorney Weiss-Manne
was nettled over this turn of events and lectured Debra, Bill,

and the Marthas on their failures, and set forth what would
be done. Debra analogized the meeting to “a the third grade
scolding.”

The liquidation proceeded apace and PNC repossessed
the Picker machine and sold it for $900,000; seized the bal-
ance of the Trust funds (about $100,000), and sold Lifestar to
TransCare for $1,350,000, consisting of $600,000 cash, and
$750,000 in a Nonnegotiable Convertible Promissory Note
payable January 23, 2004. (PNC Exhibit 125). In addition, all
counsel fees, which were substantial, were imposed on
Lifestar, Debra or Bill. At the end, PNC was made whole, and
even came away with about $200,000, which it continues to
hold and will not release. Debra and Bill then divorced, and
she moved to Las Vegas, and Pietrusinski took a job with
National City Bank.

One glaring feature in the liquidation was the execution
of a “Forbearance Agreement” whereby PNC delayed the
aforesaid liquidation by a few weeks, but otherwise gave no
consideration to Debra. That “Forbearance Agreement” like-
wise contained a clause, which essentially provided that the
debtors would bear all of PNC costs, including counsel fees.
It is the basis of this clause that PNC has refused to refund
to Debra the funds from the liquidation referred to above,
and asserts that it has a claim to them to pay counsel fees in
this case.

ANALYSIS
After review and analysis, and as found above, I believe

that Debra’s signature was forged on both the 1.4 million
Picker loan guarantee, and the $450,000 loan in pledge of the
Trust. However, the 1.4 million dollars was loaned by PNC,
and it was used to buy the Picker machine. Thus, I have no
problem with the re-possession and sale of that, or any other
MMG collateral. Similarly, I will not disturb the sale of
Lifestar to TransCare, even though at a considerably lower
price that what TransCare had offered two years earlier and
under a structure where the Note given by TransCare will
probably never be paid.

I do believe, however, that the invasion of the Trust was
contrary to its terms, given the ambiguity as to whether joint
or individual action was required to invade the Trust.
Further, Debra and Bill were ill served by the PNC informa-
tion or advice about trusts, how they work, and what value
they are.

Accordingly, I find the invasion of the Trust, and the
appropriation of $415,000 to be improper both as invasion of
a trust, and the forgery of her signature to the documents
used for such invasion. This amount should be paid to Debra
plus all the interest that PNC made on it from the date of
invasion to the date of payment.

As to the forbearance agreement, I find it to be a contract
of adhesion, and credit the testimony of Debra when she says
that Attorney Manne told her there would be no “work out”
if said “contract” was not signed. (See, Letter of January 18,
1998). Initially, this “forbearance” agreement brought no
forbearance, and the liquidation occurred shortly thereafter.
Second, no “negotiation” occurred, and it was presented as a
“take it or leave it” proposition with the threat of no workout,
and possibly a home mortgage execution sale if the “forbear-
ance” was not signed. Finally, and notwithstanding the
efforts of Attorney Manne, Debra did not sign this agree-
ment.

An even greater abuse of PNC’s bargaining power was
the inclusion of the clause that is being interpreted as
requiring Debra to bank roll the PNC defense to her lawsuit.
This clause is akin to the medieval practice of a condemned
man giving a gold piece to the ax man at his execution. I will
not enforce this clause, and find that Debra is certainly due
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the proceeds from the New York closing, as well as the earn-
ings that PNC has made from those proceeds. With respect
to these “earnings,” the parties were able to develop these
from information on the PNC web site, and there should be
no problem in calculating them. They should be so calculat-
ed from the date of the closing to the date of payment.

When this forbearance agreement first surfaced in this
case, I raised a question as to whether it was a contract of
adhesion, and got little response from defense counsel.
Finally, in their brief, which is excellent, and well drafted,
the defense can only cite a Federal District Court case,
Pocopson Indus., Inc. v. Hudson United Bank, No. 05-6173,
2006 WL 2092578 (E.D. Pa. Jul. 26, 2006), from the Eastern
District no less, to support their contentions. While the opin-
ion of any Trial Judge, State or Federal, is worthy of consid-
eration, they have no precedential value, and are not control-
ling. Indeed, over recent years, probably due to the ease of
finding cases on the Internet, I have seen more and more
young lawyers cite Federal District Court cases as meaning-
ful and controlling.

To his credit, however, defense counsel, almost in pass-
ing, cites to Denlinger, Inc., v. Denlinger, 608 A.2d 1061
(Pa.Super. 1992), which cites Galligan v. Arovitch, 219 A.2d
463 (Pa. 1966), the lead case on this issue. In Denlinger, we
learn that a contract of adhesion is “…a standardized con-
tract form offered to owners of goods and services on essen-
tially a “take it or leave it” basis without affording consumer
realistic opportunity to bargain. Under such condition that
consumer cannot obtain the desired product or services
except by acquiescing in the form contract. The distinctive
feature of an adhesion contract is that whether party has no
realistic choice as to its terms…not every such contract is
unconscionable….” 608 A.2d 1061 at 1072. This Forbearance
Agreement with respect to Paragraph 10 is indeed a contract
of adhesion and I will not enforce that provision.

To recapitulate, I do find forgeries in this case, but also
the lending of money for capital acquisition and business
operation. As a result, PNC is entitled to recoup what it can
on those loans. However, the invasion of the Trust was
improper and relief is granted there. Further, the
Forbearance Agreement (Exhibit D-129) is overreaching,
and in particular, Section 10.1 which reads “(T)he Bank shall
be reimbursed for all reasonable legal fees and other costs
and expenses actually incurred by the Bank in connection
with the negotiation, enforcement, defense or collection of
the Bank Indebtedness and this Agreement, including any
costs or fees for actions taken in connection herewith,” and
which is the provision that permits PNC to charge its own
counsel fees against funds realized in the closing, is found to
be void and all those sums are to be paid to Debra with inter-
est equal to what PNC made on that money from the date of
closing to the date of payment.

I will consider an award of counsel fees after I have heard
any post-trial motions which I am sure will be filed. If none
are filed, I will consider counsel fees on praecipe of counsel
for Debra.

An appropriate Non-Jury Verdict form is attached.

BY THE COURT:
/s/O’Reilly, J.

NON-JURY VERDICT
AND NOW, to-wit, this 17th day of January, 2008, consis-

tent with my attached Memorandum, I find in favor of the
Plaintiff, DEBORAH A. NOBLE, now known as DEBORAH
A. HAMILTON, and against the Defendants as follows:

1. for the Trust proceeds, estimated at $415,000;
and

2. for the net proceeds realized at the closing, esti-
mated at $200,000, with interest calculated from
the date of invasion or the date of closing, respec-
tively. The parties are directed to provide me with
the precise calculations based on this Verdict.
Counsel fees are deferred.

BY THE COURT:
/s/O’Reilly, J.

Maurice A. Nernberg and Associates v.
Reed Smith, LLP

Tortious Interference with Fee Agreement—Aider and
Abettor Liability—Civil Conspiracy—Rules of Professional
Conduct

1. Claims for aider and abettor liability and civil conspir-
acy must have as their basis the commission of an underly-
ing tort.

2. The duties, if any, owed to opposing counsel with
respect to the tendering of settlement proceeds in the
absence of a separately written document, arise under the
Rules of Professional Conduct.

(Joseph H. Bucci)

Maurice A. Nernberg for Plaintiff.
William M. Wycoff for Defendant.

No. GD 03-13156. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., February 8, 2008—Defendant, a law firm

who represented the opponent of Plaintiff ’s client in a sep-
arate lawsuit, filed Preliminary Objections to Plaintiff ’s
Amended Complaint in the nature of a demurrer to the
entire Complaint. The Court concludes the objection must
be sustained and the Amended Complaint dismissed with
prejudice.

The gist of the Amended Complaint is that Arnd von
Waldow, Esq. and another attorney, on behalf of Defendant,
knowingly allowed their client to disburse settlement pro-
ceeds to Plaintiff ’s client rather than to Plaintiff alone as
Plaintiff, by letter to Mr. von Waldow, had directed
Defendant’s client to do. Plaintiff also alleges that Mr. von
Waldow (and possibly the other attorney) heeded the con-
trary request of Plaintiff ’s client to let the settlement pro-
ceeds be paid by Defendant’s client directly to Plaintiff ’s
client. Plaintiff further alleges that Mr. von Waldow attempt-
ed to conceal his involvement in the violation of Plaintiff ’s
direction by telling Plaintiff ’s client to contact Defendant’s
client directly regarding sending the proceeds directly to
Plaintiff ’s client. As a result, Plaintiff claims that Defendant
knowingly assisted Plaintiff ’s client in breaching its fee
agreement with Plaintiff.

Count I of the Amended Complaint seems to assert a tor-
tious interference with contractual relations, as a result of
which Plaintiff had to engage in litigation of three actions,
(1) to recover the fee his client owed him, (2) to recover that
fee also or alternatively from Plaintiff ’s client’s debtor,
Defendant’s client, and (3) the instant action. The total fees
to date for that litigation is alleged to be roughly $229,000.
The fee Plaintiff ’s own client owed him is also sought here,
in the additional amount of $257,000.

Count II is essentially repetitious of Count I, but here
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Plaintiff expressly bases his claim on Mr. von Waldow’s
alleged violations of the Rules of Professional Conduct and
the “custom and usage of the industry.” Plaintiff asserts that
these violations aided and abetted Plaintiff ’s client’s breach
of contract.

Count III also is repetitious of Counts I and II. Plaintiff
here seems to raise a conspiracy saying Defendant “jointly
participated” in Plaintiff ’s client’s breach of contract and
fraud.

The only duties Defendant would have to Plaintiff
under the facts of this case arise solely under the Rules of
Professional Conduct. Absent those Rules, Defendant
would have no duty to Plaintiff, so the conduct of Mr. von
Waldow, even if as unethical as Plaintiff suggests, gives
rise to no legally cognizable claim. There is no further
amendment that could cure that basic deficiency. See
Order filed separately.

BY THE COURT:
/s/Friedman, J.

Dated: February 8, 2008

Cavalla, Inc. v.
Tri-State Plastics, Inc.

Motion for Post-Trial Relief

1. In order to preserve issues for appeal, a party must
make timely objection on the trial transcript.

2. A warranty claim will not lie where manufactured
parts are merely incorrect as opposed to being defective.

3. Where the undisputed facts establish that conversion
machinery parts failed to function as intended, rather than
being incorrectly manufactured, the use of the word “defec-
tive” by a lay witness is not conclusive proof that a warran-
ty claim has been established.

4. In the absence of an error or abuse of discretion by the
Court, there is no basis for the award of post-trial relief.

5. In the absence of any credible legal authority contrary
to the Court’s award of pre-judgment interest on lost profits
under well settled Pennsylvania law, an appeal on this basis
will be denied.

(Joseph H. Bucci)

Jamie L. Flaherty, Daniel C. Lawson, and Meghan E. Jones-
Rolla for Plaintiff.
Austin P. Henry for Defendant.
No. AR-04-714. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., February 8, 2008—Plaintiff appeals this
Court’s Order dated December 14, 2007 denying Plaintiff ’s
Motion for Post-Trial Relief and entering judgment on
Defendant’s Counterclaim in the amount of $354,949.27. The
Order was docketed on December 18, 2007, and Plaintiff ’s
Notice of Appeal is timely.

FACTUAL BACKGROUND
The instant dispute involves a contract between Plaintiff

and Defendant for the conversion of certain used bottling
equipment purchased by Defendant from a third party.
Plaintiff instituted the suit based on approximately $9,000

owed for “wear parts” needed to make the used equipment
operable. Under the contract Plaintiff had also promised to
convert the equipment so Defendant could bottle a liquid
candy for its customer, Innovative Candy Concepts, in time
for the Halloween candy season. The used equipment had
been manufactured by an Italian company referred to as
Comas, and Plaintiff was expected to obtain the wear parts
and replacement parts necessary for the conversion from
Comas. Defendant had no contractual relationship with
Comas. Defendants’ Counterclaim was based on Plaintiff ’s
failure to complete the job at all. The jury found in favor of
Plaintiff on the claim for payment of the wear parts (which
Defendant never disputed but was holding as a setoff). The
jury also found in favor of Defendant on its Counterclaim for
failure to perform the conversion. The jury clearly believed
the Defendant’s evidence and rejected that of Plaintiff. The
questions on appeal are solely related to some of the Court’s
legal rulings.

In the instant case, the essence of the contract was that
the modification of certain bottling equipment and the instal-
lation of appropriate parts be completed in a timely fashion
by Plaintiff so that Defendant could begin supplying product
to its customer in accordance with the customer’s seasonal
needs. Plaintiff claimed this work was done as of May 10,
2003 (a date that would have been timely), and performed no
substantial work on the project after that date. (See T.T. Vol.
I, p. 92.) However, Plaintiff supplied and installed incorrect
parts (not defective parts) and never completed the modifi-
cation. Plaintiff ’s position was essentially that Comas sent
the wrong parts and that Comas’ failure excused Plaintiff ’s
lack of performance.

Defendant’s production needs were based on its cus-
tomer’s supply requirements and were known to Plaintiff in
substantial detail. Plaintiff knew that Defendant had to be
able to supply the product to its customer by a certain dead-
line. Plaintiff knew that if it did not perform its contract
properly and in a timely fashion, Defendant would lose the
customer totally and, of course, would receive none of the
profits Defendant had expected to gain from the customer.
Plaintiff also knew the Defendant was relying on Plaintiff ’s
knowledge and expertise with regard to the equipment at
issue and the conversion. By the time Defendant had man-
aged to perform the modifications itself and corrected
Plaintiff ’s failed performance of its contract obligations, the
customer for whose seasonal business the modifications had
been required had had to find a different supplier to meet its
needs in a timely fashion. The resultant damages suffered by
Defendant were substantial, were supported by expert evi-
dence and were not seriously disputed.

In its Concise Statement of Matters Complained of
Pursuant to Pa.R.A.P. 1925(b) (“Statement”), Plaintiff raises
three issues on appeal involving (1) a warranty asserted by
Plaintiff as a defense to Defendant’s Counterclaim, (2) a rul-
ing regarding the mention in Defendant’s closing of
Plaintiff ’s failure to join the manufacturer of the replace-
ment parts as an additional defendant to Defendant’s
Counterclaim, and (3) the Court’s award of pre-judgment
“interest” on the lost profits component of Defendant’s
Counterclaim. These three main issues generate five sub-
issues:

1. Whether the Court erred in concluding that a
warranty provision in the contract between the
parties was inapplicable to the dispute at hand.

2. Whether the Court applied an incorrect defini-
tion of “principal” in the warranty provision and
therefore erred in not allowing parol evidence
regarding Defendant’s agents’ legal conclusions
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about the applicability of the warranty.

3. Whether the use of the word “defective” by lay
witnesses during their depositions is a conclusive
admission by Defendant that the parts used by
Plaintiff to convert the equipment at issue were
“defective” in the legal sense, so as to invoke the
warranty at issue, or were merely incorrect and
non-compliant with the contract requirements.

4. Whether the Court abused its discretion, first, in
overruling Plaintiff ’s objection to Defendant’s
statement in its closing argument that Plaintiff
“could have joined Comas” which Plaintiff, in its
Statement, characterizes as calling for a mandato-
ry joinder, incorrectly saying Defendant’s argu-
ment was that Plaintiff “should have joined the
manufacturer of the replacement parts; second, in
permitting Defendant to argue that Defendant
could not itself have joined the said manufacturer;
and third, in permitting Defendant to argue that
Plaintiff still could recover from the manufacturer
the losses that Plaintiff owed Defendants. (Plaintiff
says these rulings were erroneous for two reasons,
lack of evidence of those legal conclusions and the
Rules of Court related to permissive joinder and
long-arm jurisdiction.)

5. Whether the Court erred in awarding pre-judg-
ment interest on Defendant’s claim for lost profits
because such damages are not “ascertainable by
calculation,” and Plaintiff could not have learned
that amount prior to trial and tendered it in satis-
faction of Defendant’s Counterclaims. (Plaintiff
does not complain of the Court’s stated basis for the
award, which was that monetary damages “in the
nature of interest” are authorized as discussed in a
memorandum that accompanied the Order now
complained of.)

There was no objection to the Court’s charge to the jury,
which begins at T.T. Vol. II, p. 343, l. 15. The charge confer-
ence is found at pp. 256 to 283 of T.T. Vol. II. During the
charge conference, Defendant, by implication, asked the
Court to reconsider its prior ruling that its counterclaim for
fraud would not be submitted to the jury. The Court refused.
Plaintiff asked the Court to grant a non-suit (meaning a
directed verdict) on Defendant’s counterclaim for breach of
contract. The Court refused this as well, saying it was a jury
question. Defendant then asked for a directed verdict in its
favor on the issue of Defendant’s breach of contract. This too
was denied and left to the jury. The record reflects that the
Court and counsel were in general agreement as to the
breach of contract charge. The Court gave the jury its own
“standard” charge on the law of contracts, a copy of which
had been given to counsel before the closings.

DISCUSSION

1. The Court properly concluded that a warranty provi-
sion in the contract between the parties was inapplicable to
the dispute at hand.

The warranty provision was inapplicable to Defendant’s
Counterclaim, which was based on Plaintiff ’s failure to com-
plete its performance under the Contract. The warranty
would only arise if a conversion part were defective as
opposed to merely being incorrect. An analogy to automobile
tires might be helpful in understanding this distinction.
Suppose Plaintiff had been hired by Defendant to install a
new tire on Defendant’s used car. Plaintiff installs a 24" tire,
but the car needed a 22" tire. The larger tire quickly mal-

functions (but fortunately causes no personal injury).
Plaintiff sues Defendant for the unpaid balance due on the
contract price for the tire and the installation. Defendant
files a Counterclaim for a refund of the money already paid.
(We will not attempt an analogy to the remainder of instant
Defendant’s claim for lost profits.) Plaintiff ’s defense to the
counterclaim is a warranty provision identical to that here.
However, as here, the tire warranty presupposes that
Plaintiff has performed its obligations under the contract
correctly. In the tire analogy, Plaintiff installed the wrong
size tire. Plaintiff ’s performance of the contract was “defec-
tive,” but the tire was not. Here, Plaintiff ’s provision and
installation of incorrect parts was a defective performance,
but the parts themselves were not defective. The warranty
does not apply.

It must be noted that neither Plaintiff nor Defendant ever
contended that the parts themselves were poorly manufac-
tured. Defendant’s contention was that they were simply
wrong given the contract requirements. Plaintiff could have
defended by adducing evidence to show the parts it installed
were the correct ones and that the reason they failed was
that they were poorly manufactured. However, since
Plaintiff had no such evidence, it could not and did not con-
tend that they were manufactured incorrectly. Rather,
Plaintiff relied on semantics and word games in a failed
attempt to obfuscate the true factual dispute and introduce
an inapplicable warranty defense.

The Court was able to rule on this issue fairly early in the
case because it was clear that Plaintiff had no evidence that
the parts were the correct ones under the contract but had
been poorly manufactured. Plaintiff was relying only on the
lay use of the word defective and attributing it to the parts,
when, in context, it referred to Plaintiff ’s defective perform-
ance of its contract obligations. The contentions of
Defendant and, later, the evidence before the jury, clearly
indicated that the Counterclaim was based on wrong parts,
not bad ones.

2. The Court did not apply an incorrect definition of
“principal” in the warranty provision and did not err in not
allowing parol evidence regarding Defendant’s agents’ legal
conclusions regarding the applicability of the warranty.

Plaintiff ’s alternate meaning of the word “principal” in
the warranty provision was never articulated because there
can be no alternate meaning, as the discussion with Court
and counsel indicated, during a lengthy conference in cham-
bers, on the record. (T.T., Vol. I, p. 239 to 256.) Counsel for
Plaintiff contended that “Principal in that context [the war-
ranty] is defining somebody else. It [the use of the word
“principal” in the warranty provision] doesn’t invoke the law
of principal and agent.” (T.T. Vol. I, p. 246.) Later, in the
same discussion, counsel for Plaintiff re-affirms that
“[t]here is no principal-agent relationship [between Plaintiff
and Comas].” (T.T. Vol. I, p. 248.)

Still later, at T.T. Vol. 1, pp. 308-334, Plaintiff ’s counsel
attempts to retract his earlier statements that there was no
principal-agent relationship between Plaintiff and Comas,
the manufacturer of the conversion parts at issue. After
much in-chambers discussion, the Court read into the record
the ruling it had made during the lunch recess.

The Cavalla warranty is not relevant either to Tri-
State’s defense nor to its counterclaim. Tri-State
has not claimed and does not intend to claim that
the Comas parts themselves were defective, and
this is what I understand. This is what was said in
your briefs, and I hold Tri-State to that.

Rather, Tri-State claims that Cavalla failed to per-
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form its other obligations under the agreement
between the parties related to setting up the used
machine that was to be purchased and was eventu-
ally purchased by Tri-State and providing related
training to Tri-State employees so that the convert-
ed machine would be ready to operate. And I think
the date was May 16, 2003.

The jury, not the judge, will have to decide what the
agreement was–in other words, whether they
believe Tri-State’s version of events. They’ll have
to decide what the agreement was as to those other
issues, not the supplying of the parts themselves,
and whether or not Cavalla breached that part of
the parties’ agreement. Damages for any such
breach are not limited by the warranty.

Since no one has contended that the parts Comas
manufactured were defective, the warranty has no
relevance to the issues in the dispute. Those issues
involve Cavalla’s conduct in inducing Tri-State to
enter the contract and Cavalla’s performance of its
own duties beyond the mere furnishing of the
Comas parts.

MR. LAWSON: Your Honor, I do not believe that
that is a correct account of some of the evidence.
The evidence is that a torque head, for instance,
manufactured by Comas, was defective.

THE COURT: Mr. Henry, speak out if you’re mak-
ing a representation.

MR. HENRY: That’s incorrect, Your Honor. We are
saying that the torque head as supplied and as set
up did not work for these particular bottles, and
that’s what we’ve always said. Obviously that
torque head may have worked for some other bot-
tle. We are not claiming that that torque head broke
down or kept breaking down.

T.T. Vol. 1, pp. 326-327.

There then followed additional discussions regarding
Plaintiff ’s counsel’s questions, which the Court ruled were
premature, concerning Defendant’s closing arguments.

3. There was no error in barring Plaintiff ’s questions
related to Defendant’s understanding of the applicability of
the warranty based on their lay use of “defective.”

Plaintiff ’s counsel had indicated he wanted to be sure
that his offer of proof was on the record regarding the lay
witnesses’ understanding of the applicability of the warran-
ty and that if the record was not already clear he would
“have that for the Court on Monday.” (T.T. Vol. 1, p. 334, ll.
11-12.) The Court believes that such a supplement to the
then-existing record was not offered. The record of
“Monday’s” proceedings begins at T.T. Vol. II, p. 3. The
record does not reflect that Mr. Lawson had created such a
supplement.

The gist of Plaintiff ’s argument is that the lay witnesses’
use of the word “defective” is conclusive proof that the war-
ranty therefore applies. As previously indicated, this argu-
ment takes one word out of context and without regard to the
facts shown by the evidence. The undisputed facts were that
the conversion parts did not work with the customer’s bottle,
as required by the Contract, that Plaintiff failed to provide
the correct parts, and that Defendant eventually was able to
provide the correct parts itself as part of its efforts to miti-
gate the effects of Plaintiff ’s incomplete performance.
Returning to the tire analogy, once a correct 22" tire was
installed, the car could be driven as intended.

4. There was no error or abuse of discretion in allowing
Defendant to argue to the jury, correctly, that if Plaintiff
blamed Comas, Plaintiff could have brought Comas into the
suit and that Plaintiff still could bring its claims against
Comas in a separate action.

The language complained of and the resultant discussion
are found at T.T. Vol. II, pp. 305 to 311.

It must be noted that Defendant counsel stated “Cavalla
could have joined Comas in the lawsuit.” (T.T. Vol. II, p. 305,
ll. 21-22.) Plaintiff complains on appeal that Defendant told
the jury it “should” have joined Comas. Statement p. 4, item B.

Plaintiff also complains that the Court erred in ruling that
Defendant itself did not have a viable claim directly against
Comas and says the Court should have let Plaintiff inform
the jury that Defendant’s only claim was against Comas, not
Plaintiff. (Statement, Item B, pp. 4-5.) At the time, Mr.
Lawson raised the inapposite case of “McPherson and Buick
Motor,” saying that “privity went out” with that case. (T.T.
Vol. II, pp. 309-311.) McPherson v. Buick Motor Co., 217 N.Y.
382, 111 N.E. 1050 (1916) is the landmark opinion of justice
Benjamin Cordozo of the New York Court of Appeals and
involved a tort claim for personal injuries that resulted when
a defective wheel on a car broke causing an accident. It was
not a contract action and Plaintiff does not cite it on appeal
nor contend that it has anything to do with privity of contract
where the claim is, as here, breach of contract.

This in-court discussion out of the jury’s hearing also
reveals another misstatement by Plaintiff of the Court’s
Ruling. On page 5 of Plaintiff ’s Statement Plaintiff says,
“This Court denied [Plaintiff ’s request that it be permitted
to argue that Defendant also could have sued Comas but
failed to do so], stating that Tri-State could not have sued
Comas because it lacked privity and jurisdiction.”
(Emphasis added.) At page 311, ll. 11-12, the Court express-
ly told Plaintiff ’s attorney that its ruling was not “a jurisdic-
tional decision” as he had characterized it. On page 309 the
Court had said Defendant couldn’t sue Comas because
Defendant had no contract with Comas. The idea of jurisdic-
tion sprang fully grown from the forehead of Plaintiff ’s
counsel and was never part of the Court’s ruling nor was the
long-arm statute ever an issue or a factor in the Court’s rul-
ings as to who could or could not have joined Comas.

On appeal Plaintiff also raises an issue that was not pre-
served by a timely objection. On page 5 of its Statement,
Plaintiff complains that “counsel for Tri-State was permitted
to argue that Cavalla could still attempt to recover from
Comas for any losses Cavalla was forced to pay Tri-State”
and goes on to raise sub-issues 131 and B2. The Court’s
review of the transcript reveals only one comment by
Defendant’s counsel that resembles the above-quoted por-
tion of Plaintiff ’s Statement. At p. 312 ll. 7-8, Defendant
counsel says “They [i.e. Plaintiff] had a relationship with
Comas. They can still sue Comas if they want to.” No objec-
tion was made to this part of Defendant’s argument so the
Court made no ruling on it. Waiver clearly applies to
Plaintiff ’s argument on appeal regarding Defendant’s allu-
sion to Plaintiff ’s right to indemnification.

5. The Court properly awarded damages in the nature of
interest on Defendant’s claim for lost profits.

It must be noted that this issue was extensively dis-
cussed in the prior Memorandum in Support of Order that
was filed with the Order that is the subject of this appeal.
As previously indicated, Plaintiff does not complain on
appeal of the basis in Pennsylvania law for the award of
pre-judgment interest on lost profits upon which the Court
actually relied, that set forth in Frank B. Bozzo, Inc. v.
Electric Weld Division, 345 Pa.Super. 423, 498 A.2d 895
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(1985). Bozzo elucidates the two aspects of interest, “inter-
est as such” on liquidated, i.e. “ascertainable,” damages
and “compensation for delay” on unliquidated amounts,
which is “in the nature of interest” and is “measured by the
legal rate of interest.”

On appeal, Plaintiff merely argues against the basis for
interest that the undersigned also expressly stated was
inapplicable. Plaintiff fails to raise any argument that Bozzo
is an incorrect statement of Pennsylvania law or that the
Court’s stated reasons for awarding “compensation for
delay” in the instant case violated the Bozzo holding in any
way. Having failed to state any error, the portion of the
appeal as to pre-judgment interest has been waived. In the
event it is found not to have been waived, it is fully dis-
cussed in the Memorandum in Support of Order dated
December 14, 2007.

CONCLUSION
There is no merit to Plaintiff ’s appeal. The matters raised

were correctly ruled on by the Court or, as to some, were
waived.

BY THE COURT:
/s/Friedman, J.

Dated: February 8, 2008

Jefferson Regional Medical Center v.
Vascular & Interventional

Associates, Inc., et al.
Breach of Contract—Fraud—Puffing

1. Where sophisticated business entities negotiate con-
tracts with intricate provisions, mere puffing by one party
during the course of negotiations does not rise to the level of
fraud or fraudulent inducement.

2. To establish fraud, one must demonstrate the establish-
ment of a representation, with falsity, scienter, deception and
injury.

3. Where the evidence fails to comport with the require-
ments of fraud, mere puffing made by one party during the
time when an agreement is negotiated will not rise to the
level of fraud in the inducement.

(Joseph H. Bucci)

H. Woodruff Turner and Jeremy A. Mercer for Plaintiff.
Scott Michael Hare for Defendant.
Mary Jo Rebelo for Third Party Plaintiff.
Scott C. Essad for Third Party Defendants.

No. GD 06-002341. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., February 25, 2008—The issue presently

before me raises the question of when, or whether, in a com-
mercial transaction, “puffing” can become fraud. Here,
Plaintiff, Jefferson Regional Medical Center, (“Jefferson”)
has sued Defendant Vascular & Interventional Associates,
Inc., Penn Imaging Affiliates, PC, Albert J. Cook, II, M.D.,
Brandt A. Cook, and Edata Financial Services, LLC, (collec-
tively “Associates”) over a contract entered with Associates
for it to perform certain radiologic services for Jefferson
including providing radiologists to read x-rays, and the like.
Jefferson alleges that Associates did not live up to its con-
tractual obligation, and did not provide the services agreed

upon yet was paid under the contract. Associates has charac-
terized the matter as a breach of contract action.

Jefferson, obviously feeling bilked by one of its own, Dr.
Albert Cook, II, M.D., has reacted with litigious fury and
commissioned its lawyers to bring every conceivable cause
of action against Associates and Cook. They have carried out
that assignment with gusto.

The initial complaint was filed on January 27, 2006 and
contained 30 pages, and XVI Counts plus numerous attach-
ments including the contract between the parties and other
documents. Eventually it grew to a third amended complaint
consisting of 57 pages, numerous attachments and XXII
Counts. Counts I through III–Breach of Contract; Count
IV–for unjust enrichment; Count V–for fraud; Count VI–for
fraudulent inducement; Count VII–for negligence induce-
ment; Count VIII–for Declaratory Judgment; Count
IX–Breach of Contract by another Defendant, Penn Imaging
Affiliates, PC, (“Penn”); Count XII–claim under the Wage
Payment and Collection Law (“WPCL”); Count XIII–Breach
of Contract versus Penn; Count XIV–WPCL; Count
XV–Breach of Contract versus Penn; Count XVI–WPCL;
Count XVII–Tortious interference with business relation;
Count XVIII–Racketeer Influenced and Corrupt
Organization Law, (“RICO”); Count XIX–RICO versus
Defendant, Brandt A. Cook, (“Cook”); Count XX–conspiracy
to violate RICO; Count XI–Prime Facie Tort; Count
XXII–Conspiracy to interfere with Business Relationships.

The Wage Payment and Collection Law counts appear
because certain radiologists were allegedly employed by one of
the other Defendants, Penn, and who claim they were not fully
paid by it, and have claims under the WPCL. Jefferson has pur-
chased these claims from those purported employees and now
seeks full recompense from Associates on those claims.

In view of the RICO allegations, defense counsel removed
the case to Federal Court on April 5, 2006, where it wound its
way through Federal Discovery practice for 16 months, after
which Jefferson withdrew its RICO claims, and the matter
was removed back to Common Pleas on August 27, 2007.

Thereafter various matters for Summary Judgment and
Judgment on the Pleadings were filed and various of these
were voluntarily worked out or adjusted by the parties
including the Count for “Prima Facie Tort.” What came
before me is the Motion for Judgment on the Pleadings, filed
by Associates, as to the Counts sounding in fraud.

Associates counsel has argued that this is simply a breach
of contract claim with various parties and contracts and
sophisticated billing, but a breach of contract case only. He
has also argued that the gist of the action theory militates
against any question of fraud.

Jefferson counters by citing to Sullivan v. Chartinell Inc.
Partners, L.P., 873 A.2d 710 (Pa.Super. 2005), an apt reference
to a case where an employee of a personnel recruitment and
placement firm, who was literally lied to by the Defendant to
keep him within the company for a short additional period
and then the Defendant there reneged on those specific
promises. Jefferson has also cited numerous other cases,
many from Federal District Courts. While interesting, these
have no precedential value. I am seeing this more and more,
probably due to the internet and the ease in finding cases.

Here, however, the parties are sophisticated business
entities who employ capable counsel to negotiate contracts.
The contract so negotiated likewise contains provisions that
indicate the parties were uncertain how the contract would
actually work and instituted provisions that called for
rebates to Jefferson if it paid too much under the contract.
Further, Sullivan involves the granting of a demurrer, by the
Trial Court, to all of Sullivan’s Complaint. That is vastly dif-
ferent from the case herein where a sophisticated contract is
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involved. Further, the logical extension of this interpretation
of Sullivan is the complete erosion of the “gist of the action”
theory and every Breach of Contract case will become a
fraud case.

In Sullivan the Court also found that the inducements
offered to the Plaintiff were collateral to the performance of
the contract, and therefore not barred by the gist of the action.
I do not find that distinction here, and rather the alleged
“fraud” occurred as the contract was being negotiated, which
led to the blurring between “puffing” and actual fraud.

While Jefferson has asserted a Fraud in the inducement
Count, I find nothing in the material submitted to me that
shows anything more that “puffing” by Associates, that is
making claims to perform that have not been realized. Our
commercial system and the concept of caveat emptor have
been developed to deal with such claims.

Generally, fraud consists of the establishment of repre-
sentation, falsity, scienter, deception, and injury (Black’s
Law Dictionary). Here, all of these elements do not exist,
particularly the element of scienter. Further the contract
itself, with its provision for Post Contract accounting recog-
nizes that over billing or even over payments may occur. The
parties, themselves, built in a provision to deal with the
uncertainties of this kind of contract.

Thus, I believe the Motion for Judgment on the Pleadings
is well taken, and I will GRANT it and DISMISS the Fraud
and Fraudulent inducement Counts from the Complaint, to-
wit, Counts V and VI.

BY THE COURT:
/s/O’Reilly, J.

Dated: February 25, 2008

Commonwealth of Pennsylvania v.
David Stephen Sullivan

Criminal Law—Post-Sentence Motions

1. The trial court acted within its discretion when it
denied criminal defendant’s motion for a new trial based on
a claim that the verdict was against the evidence as the jury
clearly awarded child-victim’s testimony greater weight
than the testimony identified by the defendant.

2. The admission of pornographic magazines with a cau-
tionary instruction from the court was proper and within the
court’s discretion where the “story line” of the materials ref-
erenced at trial was similar to the defendant’s alleged
assaults on the child-victim and where the child-victim
alleged the defendant had shown her the magazines in ques-
tion. Because the magazines were relevant to and probative
of the crimes charged, their probative value greatly out-
weighed the prejudice caused by their admission.

3. Prosecutor did not commit misconduct in questioning
defendant because the statements in question were not actu-
ally comments on his post-arrest silence, but rather a discus-
sion of his partial confession.

4. Although the sentence imposed was outside the guide-
line range, it did not exceed the statutory maximum sen-
tence and under the circumstances of the case was appropri-
ate and adequately supported on the record.

(Laura A. Meaden)

Jennifer DiGiovanni for the Commonwealth.
Robert E. Stewart for Defendant.

No. CC: 200502944. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., December 4, 2007—The Defendant has

appealed from this Court’s Order of April 12, 2007, which
denied his Post-Sentence Motions. A review of the record
reveals that the Defendant has failed to present any merito-
rious issues and, therefore, this Court’s Order must be
affirmed.

The Defendant was charged with Rape of a Child,1

Involuntary Deviate Sexual Intercourse with a Child,2

Aggravated Indecent Assault with a Child,3 Indecent Assault
of a Person Less than 13 Years,4 Endangering the Welfare of
a Child,5 Corruption of Minors6 and Terroristic Threats.7

Prior to trial, one (1) count each of Rape and Aggravated
Indecent Assault were withdrawn. Following a jury trial, the
Defendant was found not guilty of the Rape, Aggravated
Indecent Assault and one (1) IDSI charge, and was found
guilty of the remaining charges.

He appeared before this Court on January 18, 2007 and
was sentenced to a term of imprisonment of 18 to 36 years on
the IDSI charge. No further penalty was imposed on the
remaining charges. Timely Post-Sentence and Supplemental
Post-Sentence Motions were filed and denied. This appeal
follows.

On appeal, the Defendant raises a number of issues which
are addressed as follows:

1. Weight of the Evidence
The Defendant argues that the guilty verdicts were

against the weight of the evidence. However, a review of the
record reveals that this claim is meritless.

“The weight of the evidence is exclusively for the finder
of fact who is free to believe all, part or none of the evidence
and to determine the credibility of the witnesses…. A motion
for a new trial based on a challenge to the weight of the evi-
dence concedes that the evidence was sufficient to support
the verdict.” Commonwealth v. Jarowecki, 923 A.2d 425, 433
(Pa.Super. 2007). “Trial judges, in reviewing a claim that the
verdict is against the weight of the evidence, do not sit as the
thirteenth juror. Rather, the role of the trial judge is to deter-
mine that notwithstanding all the facts, certain facts are so
clearly of greater weight that to ignore them or to give them
equal weight with all the facts is to deny justice.”
Commonwealth v. Bruce, 916 A.2d 657, 665 (Pa.Super. 2007).
Weight of the evidence claims are directed to the discretion
of the trial court, and the trial court’s ruling will not be dis-
turbed absent an abuse of discretion. Id.

The evidence presented at trial—and which the
Defendant has conceded was sufficient to support the ver-
dict, see Jarowecki, supra—established that over the course
of several years, the Defendant molested his step-daughter
Madison Betush. The abuse began when Madison lived with
the Defendant—whom she believed to be her natural
father—and her mother in the family trailer in West Deer
Township. Eventually, the Defendant and Madison’s mother
began divorce proceedings and the Defendant, Madison and
her younger brother Davey all moved in with the
Defendant’s mother, Kathy Sullivan. According to Madison,
the lion’s share of the abuse took place once they had moved
into “Grandma Kathy’s” house. When he was alone with
Madison, the Defendant would show her pornographic
videos and magazines, many of which depicted older “father
figure” men and young girls, and would play a pornographic
dice game with her. He would drape the pool table with a
sheet, which he dubbed the “clubhouse” and make Madison
undress and crawl underneath with him. There he would
touch Madison’s breasts and genitals and force her to per-
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form oral sex on him. Madison testified that the Defendant
told her that all fathers and daughters did this, and he threat-
ened to abandon her, essentially leaving her orphaned since
her mother had already left, if she told anyone.

In his weight of the evidence argument, the Defendant
argues that Madison’s allegations lack credibility because
they were “vague and formulaic” and that they were made
during a custody and visitation dispute, which according to
the Defendant, renders them suspect. He also argues that
because there was no physical examination evidence and
that many of his relatives testified that Madison was a happy
child and they witnessed no abuse. While it is certainly true
that there was testimony regarding these facts at trial, none
of these facts prove that the Defendant did not commit the
various acts Madison testified to. The jury clearly awarded
Madison’s testimony greater weight than the testimony iden-
tified by the Defendant, as was their right. The guilty ver-
dicts do not shock the conscience, and, therefore, this Court
was well within its discretion when it denied the Motion for
a New Trial based on a claim that the verdict was against the
weight of the evidence. This claim must fail.

2. Trial Court Error—Admission of Adult Magazines
The admission of evidence is within the discretion of the

trial court. Commonwealth v. Carter, 932 A.2d 1261, 1264
(Pa. 2007). Generally, all relevant evidence will be admitted.
Commonwealth v. Dean, 693 A.2d 1360, 1367 (Pa.Super.
1997). “Evidence is relevant if it tends to make more or less
probable the existence of some fact material to the case, it
tends to establish facts in issue or when to some degree
advances the inquiry and thus has probative value….
However, even relevant evidence is inadmissible if the trial
court, in its discretion, determines that its prejudicial impact
outweighs its probative value.” Commonwealth v. Moore, 567
A.2d 701, 706 (Pa.Super. 1989).

The Defendant has alleged that this Court erred in per-
mitting the admission of a number of pornographic maga-
zines at trial. Among the magazines, which included sever-
al copies of Playboy, there was one magazine in particular
which was referenced by the Commonwealth throughout
the case. That magazine, Tight, contained an article/story
line entitled “Ten Little Virgins Who Love Older Men.” The
“story” concerned a series of older men/father figures who
engaged in sexual relationships with younger girls and one
of the pairings occurred in a “Clubhouse,” much as the
Defendant dubbed the area where his assaults on Madison
occurred. In addition to the similarities in the nature of the
assaults, Madison testified that the Defendant showed her
the magazines. The Defendant now alleges that the maga-
zines were so “overly prejudicial” as to be inflammatory
such that they prevented the jury from arriving at a fair
verdict.

After reviewing the magazines and hearing arguments
from counsel, this Court ruled that the magazines were rele-
vant and probative and would be admissible with a caution-
ary instruction. (Trial Transcript, p. 31). When the maga-
zines were admitted at trial, this Court gave the following
cautionary instruction:

THE COURT: Before we go any further, ladies and
gentleman, I would like to give you an instruction.

There are some adult magazines and DVDs that
will be admitted as evidence and will be available
to you in your deliberations.

These are not pleasant to look at. You should not
let them stir up your emotions to the prejudice of
the defendant. Your verdict must be based on
rational and fair consideration of all of the evi-

dence and not on passion or prejudice against the
defendant, the Commonwealth or anyone connect-
ed with this case.

(Trial Transcript, p. 213).

“It would be difficult to conceive of a trial at which the
prosecution’s evidence was not prejudicial to the defen-
dant…. ‘The difficulty arises when the evidence is so preju-
dicial that it sweeps the jury beyond rational consideration
of guilt or innocence of the crime on trial.’” Commonwealth
v. Moore, 567 A.2d 701, 706 (Pa.Super. 1989). “The drawing
of lines with respect to the admission of sexually explicit
materials is difficult…. In some instances materials found in
an accused’s possession might very well be probative of an
issue in a case. For instance, if the publication sought to be
admitted here had depicted women being tied up and sub-
jected to anal intercourse against their will, it may have
been probative of whether [defendant] forced his victim to
commit those same acts. Further, if there had been allega-
tions that the [defendant] had shown the magazine to the
victim or in any way used the magazine during his attack on
her, the probative value of the evidence would be more obvi-
ous.” Commonwealth v. Impellizzeri, 661 A.2d 422, 431
(Pa.Super. 1995).

As noted above, the “story line” of the materials refer-
enced at trial was similar to the Defendant’s assaults on
Madison, specifically as it concerned the father/daughter
type relationships depicted and the “clubhouse” location
of the assaults. Further, Madison testified that the
Defendant showed her the magazines in question. (Trial
Transcript, pp. 96, 159). Because the magazines were rel-
evant to and probative of the crimes charged, their proba-
tive value greatly outweighed the prejudice to the
Defendant caused by their admission. See Impellizeri,
supra. See also Commonwealth v. Enders, 595 A.2d 600
(Pa.Super. 1991).

In addition, the Defendant’s prejudice argument fails to
take into account the not guilty verdicts to the most serious
charges. If the jury was as prejudiced by the admission of
the magazines as the Defendant now claims, they certainly
would not have been able to return not guilty verdicts to the
top counts of the information, namely Rape, Aggravated
Indecent Assault and Involuntary Deviate Sexual
Intercourse.

Further, the Defendant’s argument that the
Commonwealth compounded the prejudice by referencing
the magazines during cross-examination of several defense
witnesses also fails. During their testimony, the Defendant’s
aunts Mary May and Debbie Becker testified that the
Defendant could not have committed the acts as Madison
alleged. The Commonwealth then appropriately cross-exam-
ined the women with the magazines to demonstrate their
lack of knowledge of the existence of the magazines which
were seized from the basement by police. The fact that nei-
ther woman knew about the magazines goes directly to the
weight afforded their testimony.

Under the circumstances, the admission of the magazines
with the cautionary instruction was proper and within this
Court’s discretion. This claim must fail.

3. Prosecutorial Misconduct—Comment on Post-Arrest Silence
Next, the Defendant argues that the Assistant District

Attorney committed prosecutorial misconduct when she
allegedly commented and questioned the Defendant regard-
ing his post-arrest silence. However, because the statements
in question were not actually comments on his post-arrest
silence, but rather a discussion of his partial confession, this
claim must fail.

“Prosecutorial misconduct does not occur unless the
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unavoidable effect of the comments at issue was to prej-
udice the jurors by forming in their minds a fixed bias
and hostility towards the defendant, thus impeding their
ability to weigh the evidence and render a true verdict.”
Commonwealth v. Chmiel, 889 A.2d 501, 542 (Pa. 2005).
It is well-established that a prosecutor may use a defen-
dant’s post-arrest silence as an inference or admission of
guilt. Commonwealth v. DiNicola, 866 A.2d 329, 337 (Pa.
2005). However, “a prosecutor may, when responding to
a defendant’s argument, comment on a defendant’s pre-
arrest silence or post-arrest silence and not run afoul of
the defendant’s Fifth Amendment right against self-
incrimination.” Commonwealth v. Colavita, 920 A.2d
836, 844 (Pa.Super. 2007). “The protective shield of the
Fifth Amendment may not be converted into a sword that
cuts back on an area of legitimate inquiry and comment
by the prosecutor on the relevant aspects of the defense
case.” Commonwealth v. Copenhefer, 719 A.2d 242, 251
(Pa. 1998).

The Defendant takes issue with the Commonwealth’s
cross-examination regarding his statement to Detective
Matthews that “not all of [the allegations] were true.”8

However, the record reflects that defense counsel first elicit-
ed the testimony from the Defendant on direct examination:

Q. (Mr. Stewart): Now, you heard Detective
Matthews said he put in quotes, not all of them. Do
you remember what you said to him with regard to
when he’s talking about things that Madison said?

A. (The Defendant): I don’t remember the exact
words.

Q. Well, what is your understanding or what is your
recollection of what you said?

A. I had said along the lines of, Not all of it is true
or, there is some truth to it, something along those
lines.

Q. What were you talking about?

A. I was talking about the things he was telling me
that were being said, there was some truth to them.

Q. Well, some truth to the allegations of sexual
molestation?

A. Some truth to the story.

Q. Which part?

A. For example, it said in there that I would shave
Madison’s legs. That part was true. It said that she
had seen magazines. That part was true.

Q. What about movies?

A. Yes.
(Trial Transcript, p. 473-474).

Then, on cross-examination, the following occurred:

Q. (Ms. DiGiovanni): So now you’re in the vehicle
with Detective Matthews and he’s detailing for you
what these allegations are, correct?

A. (The Defendant): That’s correct.

Q. And you would agree with me he was very spe-
cific—you would agree with me, sir, that Detective
Matthews was very specific with you about what
specific acts Madison was alleging, correct?

A. Yes.

Q. And he said, Madison is saying that you made

her perform oral sex on you, correct?

A. Yes.

Q. Madison is saying that you performed oral sex
on her, correct?

A. Yes.

Q. Madison is saying that you digitally penetrated
her with your finger, correct?

A. Yes.

Q. Madison is saying that you put your finger in her
vagina?

A. Yes.

Q. Madison was also saying that you put your
tongue in her vagina?

A. Yes.

Q. And he also says Madison says that you showed
her pornography in terms of videos and magazines,
correct?

A. Yes.

Q. Okay. And at the end of that, your reaction to that
is something along the lines of, Not all of it’s true.
There is some truth to the, or there is some truth to
that story. That’s your reaction?

…Q. Let me ask you this, sir: your first reaction
when you hear all of these allegations, very specif-
ic sexual allegations, your first reaction is not, I
never raped my stepdaughter, is it?

A. No.

Q. Your first reaction is, I never put my finger in
my stepdaughter’s vagina?

A. No.

Q. Your first reaction isn’t anything about, I never
molested her, I never touched her?

A. No.

Q. Your first reaction is, Not all of it is true. There
is some truth to that. There is some truth to that
story.

A. That’s correct. That’s correct.

Q. And by that, you say today, two years later, close
to two years later, that you meant the part about
you shaving her legs was true, correct?

(Trial Transcript, p. 496-499).

First, the record is clear that the questions posed by the
Assistant District Attorney were not an improper comment
on his post-arrest silence. Rather, the comments concerned
the Defendant’s admission that not all of the allegations were
true, or, essentially his admission that some of the allega-
tions were true. The ADA was well within her discretion in
testing the Defendant’s admission, especially given his
direct examination testimony that the admission referred to
his shaving Madison’s legs as opposed to the allegations of
sexual conduct.

However, to the extent that the questions could somehow
be considered a comment on his post-arrest silence, it is
clear that the questions fall within the fair response excep-
tion to the prohibition. The Defendant brought up his admis-
sion to Detective Matthews on direct examination and
opened the door to further questioning on the point. He can-
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not now use the prohibition against comments on post-arrest
silence to limit the Commonwealth’s cross-examination. See
Copenhefer, supra.

It is clear that in light of the Defendant’s direct examina-
tion, the questions posed by the ADA on cross were proper.
This claim is meritless.

4. Sentencing Issues
Finally, the Defendant argues that the sentence imposed

was unreasonable, unjust and a manifest abuse of this
Court’s discretion because it was “grossly disproportionate
to the circumstances of the case” and because it was alleged-
ly based on a number of victim impact statements.

“Sentencing is a matter vested in the sound discretion of
the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion…. ‘To consti-
tute an abuse of discretion, the sentence imposed must
either exceed the statutory limits or be manifestly exces-
sive’…. In this context, an abuse of discretion is not shown
merely by an error in judgment…Rather, the appellant must
establish, by reference to the record, that the sentencing
court ignored or misapplied the law, exercised its judgment
for reasons of partiality, prejudice, bias or ill will, or arrived
at a manifestly unreasonable decision.” Commonwealth v.
Mouzon, 828 A.2d 1126, 1128 (Pa.Super. 2003), internal cita-
tions omitted. “The sentencing court may deviate from the
sentencing guidelines to fashion a sentence which takes into
account the protection of the public, the rehabilitative needs
of the defendant and the gravity of the particular offense as
it relates to the impact on the life of the victim and the com-
munity, so long as the court also states of record the factual
basis and specific reasons which compelled [it] to deviate
from the guideline range.” Commonwealth v. Tirado, 870
A.2d 362, 366 (Pa.Super. 2005). Victim impact statements are
a standard part of a Pre-sentence Investigation Report, and
the Court may also consider other, additional victim impact
statements when fashioning a sentence. See Commonwealth
v. Perry, 883 A.2d 599 (Pa.Super. 2005), Commonwealth v.
Simpson, 829 A.2d 334 (Pa.Super. 2003) and Commonwealth
v. Mountain, 711 A.2d 473 (Pa.Super. 1998).

Though the Court did consider, in part, the victim impact
statements it received, the Defendant fails to recognize that
they were not the sole basis for the sentence imposed. At the
sentencing hearing, this Court placed its reasons for sen-
tencing on the record:

The Court has ordered, read and considered a pre-
sentence report made available to you and your
attorney…. The Court has received a number of
victim impact statements which I have read. Those
statements are directed to the Court personally, I
believe, and will not become a matter of public
record. I have statements from the victim. I have a
statement from Rita and Robert Betush; one from
Ginger Hoover; one from Madison Betush’s aunt
whose name is Gina Mele; and one from Melanie
Sullivan. In addition I have also received a letter
from your son, Davey. These will become a part of
my personal file…

The impact that you had on the victim is quite
obvious through her letter, through her words.
One of the things that upsets this Court is that you
did violate a condition of trust. You did threaten a
child. And your heinous acts took place over a two
year period. It’s not as though this was one offense
that it was something that a child is likely to
recover from and I think that you have taken
Madison’s childhood away from her. I’m glad to

hear that she is in therapy. I hope that therapy will
continue. I hope that someday she will be a well
human being, but you have done everything in
your power to be sure that that did not happen, to
the fact of taking her when you and your wife had
separated.

I am also saddened by the impact on your family.
The letter that I read from your son is one of the
saddest letters I’ve ever seen. So not only have you
destroyed your life, you’ve destroyed the lives of
both families.

The Court feels that your actions, because they
were over such a significant period of time,
because they were on a young, vulnerable victim,
a victim who trusted you, a victim who you
threatened, you are obviously not a candidate for
county supervision. There’s a five year mandato-
ry in this sentence and you are a danger to the
community.

(Sentencing Hearing Transcript, p. 3, 12-13). It is evident
that the Court appropriately placed its reasons for imposing
sentence—which encompassed more than the victim impact
letters—on the record.

The sentence imposed, 18 to 36 years, though outside the
guideline ranges, was within the statutory maximum. “It is
well-established that the Sentencing Guidelines are purely
advisory in nature…the Guidelines do not alter the legal
rights or duties of the defendant, the prosecutor or the sen-
tencing court. The guidelines are merely one factor among
many that the court must consider in imposing a sen-
tence….Despite the recommendations of the Sentencing
Guidelines, ‘the trial courts retain broad discretion in sen-
tencing matters and therefore, may sentence defendants
outside the Guidelines.’ The only line that a sentence may
not cross is the statutory maximum sentence.”
Commonwealth v. Yuhasz, 923 A.2d 1111, 1118-19 (Pa.
2007), internal citations omitted, emphasis added. Under
the circumstances of this case, the sentence was appropri-
ate and adequately supported on the record. This claim
must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of April 12, 2007, denying the Defendant’s
Post-Sentence Motions must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

Date: December 4, 2007

1 18 Pa.C.S.A. §3121(c)—2 counts
2 18 Pa.C.S.A. §3123—2 counts
3 18 Pa.C.S.A. §3125—2 counts
4 18 Pa.C.S.A. §3126(a)(7)—2 counts
5 18 Pa.C.S.A. §4304(a)
6 18 Pa.C.S.A. §6301
7 18 Pa.C.S.A. §2706(a)(1)
8 At trial, Detective Matthews testified that after the
Defendant was arrested and was advised of the charges
against him, he stated that “not all of those were true.” (Trial
Testimony, p. 239). Said testimony was an admission and was
properly admitted into evidence at trial. The Defendant has
NOT objected to the introduction of this admission through
Detective Matthews.
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Commonwealth of Pennsylvania v.
Jeremy Benjamin Ogrosky

Criminal Law—Photo Array—Suppression of Evidence—
Ineffective Assistance of Counsel

1. Fact that defendant’s picture was placed at the end of
the first-row in the top right-hand corner in a photo array is
not indicative of suggestive placement requiring photo iden-
tification to be suppressed.

2. Defendant failed to present evidence of his standing or
his expectation of privacy with respect to bags of clothing
delivered to the police by a third party who was neither an
agent of nor acting in concert with the police. Accordingly,
evidence contained in the bags would not suppressed.

3. Defendant failed to meet his burden of demonstrating
the ineffectiveness of his counsel for the alleged failure to
call alibi witnesses where counsel did call an alibi witness,
but not as many as the defendant now contends should have
been called.

(Laura A. Meaden)

Michael Streiley for the Commonwealth.
Daniel DeLisio for the Defendant.

No. CC 200413966. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 28, 2008—The appellant, Jeremy

Ogrosky, (hereinafter referred to as “Ogrosky”), has filed the
instant appeal as a result of the imposition of a mandatory
sentence of a period of incarceration of not less than five nor
more than ten years as a result of his convictions for the
crimes of robbery and theft. Ogrosky was directed, pursuant
to Pennsylvania Rule of Appellate Procedure 1925(b), to file
a concise statement of matters complained of on appeal and
in filing that statement has identified four claims of error.
Initially Ogrosky claims that the evidence was insufficient to
establish that he was in fact the individual who committed
these crimes. Ogrosky next claims that this Court erred in
failing to suppress the photo array shown to the two victims
on the basis that that array was unduly suggestive. Ogrosky
also suggests that this Court erred in failing to grant his sup-
pression motion with respect to the shirt and pair of sun-
glasses, which were delivered, to the police and, finally,
Ogrosky has claimed that his trial counsel was ineffective for
failing to interview or to call alibi witnesses. In order to
understand these claims of error, it is necessary that a brief
review of the facts of Ogrosky’s case be made.

On July 14, 2004, Jessica Clancy, (hereinafter referred to
as “Clancy”), and Lorie Eltringham, (hereinafter referred to
as “Eltringham”), were working the afternoon shift at a
Subway sandwich shop located in the Southland Shopping
Center in Pleasant Hills, Pennsylvania. Eltringham was
cleaning the back of the restaurant and, to facilitate that
effort, opened the back door to the restaurant. That door was
used exclusively by the employees for discarding waste and
it was not an entrance that was open to the public. Clancy
remained at the front counter to wait on potential customers.
At approximately 6:54 p.m., a white male with a shaved head,
tinted sunglasses and a white striped shirt, walked through
the open back door and went to the front counter and asked
Clancy for change for a dollar. When she opened the cash
register drawer, this individual pulled a gun and demanded
all of the money from the register. Clancy complied with his
request and then he departed the restaurant; however, nei-
ther Clancy nor Eltringham could state with certainty in

which direction Ogrosky went. The police were called and
interviewed both of these women and were given a descrip-
tion of a white male, approximately five foot seven, two hun-
dred pounds, with a shaved head, tinted sunglasses and a
white striped shirt. Based upon those descriptions, a com-
posite sketch was made and the police continued with their
investigation as to whom the perpetrator of these crimes
might be.

On August 10, 2004, the Pleasant Hills Police received a
phone call from an individual identifying himself as George
Meyers, (hereinafter referred to as “Meyers”), who told the
police that the individual who robbed the Subway sandwich
shop was residing in his apartment. Meyers subsequently
gave a written statement to the police identifying Ogrosky as
the individual who committed these crimes and, based upon
that information, the police prepared a photo array to be
shown to the two eyewitnesses, Clancy and Eltringham.
While Eltringham was unable to pick out Ogrosky as the
individual, she indicated that he looked familiar and that he
was one of the two that she thought might have been able to
do it, but she could not make a definitive and an unqualified
identification. This was based upon the fact that she had a
very limited time to see Ogrosky and for the most part,
viewed him from the back. Clancy, on the other hand, was
positive in her identification and almost immediately identi-
fied Ogrosky when she viewed the photo array. Based upon
this identification, an arrest warrant was issued for Ogrosky.

Before that warrant could be served, Ogrosky was arrest-
ed on another warrant for an unrelated incident and was
lodged in the Allegheny County Jail. Ogrosky was arrested
by the Elizabeth Township Police, which police department
was contacted by Diane Ross, (hereinafter referred to as
“Ross”), the mother of Meyer, the individual who initially
indicated that Ogrosky was the robber. Ross was the actual
renter of the apartment where Meyer and Ogrosky were
staying, and she advised the police that there were several
bags of Ogrosky’s clothing that she was going to destroy
since they had been left at her apartment and Ogrosky’s then
wife did not want to take possession of those items, which
apartment was less than two hundred yards away from the
Subway that was robbed. The police asked her not to destroy
those items and, in fact, had them deliver them to the
Elizabeth Police Department, where an inventory of the bags
was made and a pair of tinted sunglasses and a white striped
shirt were found.

Ogrosky, who had been separated for several weeks prior
to his arrest, was lodged in the Allegheny County Jail, where
his wife served him with divorce papers. During the first
couple of weeks of his incarceration, Ogrosky was lodged in
an intake pod and also in that pod, was Douglas Paul
Callender, (hereinafter referred to as “Callender”), who had
been arrested on the charge of possession of a controlled
substance. During the two weeks that they were in the same
pod, Callender heard several conversations that Ogrosky had
with Callender’s cell mate, including one in which Ogrosky
admitted that he committed the robbery at the Subway sand-
wich shop. During the course of this conversation, Ogrosky
would either refer to himself as the individual who commit-
ted the robbery, or this friend of mine. Ogrosky also made
reference to the fact that he was worried about the security
cameras at Subway, since they may have been able to get a
good look at his face. He also stated that his initial plan was
to go in and order a sandwich and then rob the shop but
because of his concern about the security cameras, he decid-
ed to commit the robbery as soon as possible. Ogrosky also
made it known to Callender that he was wearing a white
striped shirt and sunglasses when he committed this rob-
bery. Finally, he told Callender that his wife had served him
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with divorce papers.
Ogrosky’s first claim of error was that the evidence was

insufficient to establish that he was the individual who com-
mitted the robbery. In reviewing the sufficiency of the evi-
dence claim, a Court must determine whether or not the evi-
dence admitted at trial and all reasonable inferences derived
there from, when viewed in the light most favorable to the
Commonwealth as the verdict-winner, supports the finding
that all of the elements of the offense charged had been
proven beyond a reasonable doubt. Commonwealth v. Spotz,
563 Pa. 269, 759 A.2d 1280 (2000). When examining the facts
of the instant case in light of this standard, it is clear that the
evidence is more than sufficient to demonstrate that Ogrosky
was responsible for the commission of these crimes. Both of
the employees of Subway gave a description to the police of
a white male with a shaved head, tinted sunglasses and a
white striped shirt, who was five foot seven or five foot eight
and approximately two hundred pounds. Ogrosky’s arrest
photo and booking information indicated that he was five
foot seven and two hundred pounds. When the police had
developed enough information to determine that he would be
a potential suspect, a photo array was prepared and shown to
both Subway employees. While Eltringham was unable to
unqualifiedly identify Ogrosky as the robber, Clancy was
unequivocal in her identification of Ogrosky. In addition to
the physical description of the robber and Clancy’s positive
identification of him, the Commonwealth produced
Ogrosky’s own words to identify him as the individual who
perpetrated these crimes. Callender testified as to Ogrosky’s
admission that he was the individual who robbed the Subway
and also detailed for him the change in his plan with respect
to how the robbery was going to take place because of
Ogrosky’s concern about the cameras in the store. The fact
that Callender also was aware of the divorce proceedings
that have been started by Ogrosky’s wife underscored the
reliability of his testimony.

Ogrosky’s second claim is that this Court erred when it
failed to grant his suppression of the photo array used to
identify him as the perpetrator of the crime when that
array was unduly suggestive. In reviewing the record of
this matter, it is clear that neither the original motion to
suppress the photo identification nor Ogrosky’s concise
statement of matters complained of on appeal suggests the
reason why the photo array was unduly suggestive and
should have been suppressed. During the testimony that
was taken on the suppression motion, it became clear that
the only reason that Ogrosky could assert that the array
was unduly suggestive, was that his photograph was placed
in the upper right-hand corner of the photo array which
contained eight total photographs, four on each of the two
lines. In Commonwealth v. Moore, 534 Pa. 527, 633 A.2d
1119, 1125-1126 (1993), the Pennsylvania Supreme Court
set forth the criteria that a Trial Court should use in mak-
ing a determination as to whether or not the photo array is
unduly suggestive.

We recognize that in response to this challenge, the
Commonwealth bears the burden of establishing
that any identification testimony to be offered at
trial is free from taint of initial illegality.
Commonwealth v. Turner, 454 Pa. 520, 314 A.2d 496
(1974); Pa.R.Crim.P. 323(h). In ruling on whether
the Commonwealth has met its burden, the trial
court must determine whether there has been sug-
gestiveness employed during the process of photo-
graphic identification which creates a very sub-
stantial likelihood of irreparable misidentification.
Simmons v. United States, 390 U.S. 377, 88 S.Ct.

967, 19 L.Ed.2d 1247 (1968); Neil v. Biggers, 409
U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972). In
making this determination, the court should nor-
mally consider the manner in which the identifica-
tion procedure was conducted, the witness’ prior
opportunity to observe, the existence of any dis-
crepancies between the witness’ description and
the defendant’s appearance, any previous identifi-
cation, any prior misidentification, any prior fail-
ure of the witness to identify the defendant, and the
lapse of time between the incident and the court
identification. Commonwealth v. Fowler, 466 Pa.
198, 352 A.2d 17 (1976); United States v. Higgins,
458 F.2d 461 (3d Cir. 1972).

Using these criteria, it is clear that the photo identifica-
tion made by Clancy and Callender resulted from their abil-
ity to observe the defendant and not from any improper
efforts on behalf of the police. Clancy had Ogrosky directly
in front of her when he pulled the gun and demanded the
money from her cash register. Similarly, Callender was in
the same jail pod as Ogrosky for a two-week period and had
more than an ample opportunity to identify him as the indi-
vidual making the statements acknowledging his culpability
in the commission of these crimes. There was sufficient evi-
dence presented to document the manner in which the pho-
tographic array was put together and the photographs them-
selves, in no way lead one to the conclusion that the only
individual who could have been identified was Ogrosky. The
fact that his picture was placed at the end of the first row in
the top right-hand corner, is not indicative of suggestive
placement but was one of mere happenstance. The identifi-
cation of Ogrosky was made a little more than a month after
the occurrence and although the robbery took place in a
short period of time, there was a sufficient period of time
during which Clancy had the opportunity to observe the
defendant and make her positive identification. It should
also be noted that in making her identification, she did it
almost immediately and was positive of that identification.
Eltringham, while believing that the individual who com-
mitted the crime was one of the two photographs she identi-
fied in the photo array, which included Ogrosky’s photo-
graph, could not be definitive in her identification and,
accordingly, that identification was not used. The reason she
could not be entirely sure of her identification was due to
the fact that she only momentarily saw his face and
observed him from the back throughout the entire course of
this robbery.

Ogrosky next claims that this Court erred in failing to
grant his suppression motion with respect to the shirt and
sunglasses that were delivered to the police by Ross. In
Commonwealth v. Boulware, 876 A.2d 440, 442-443
(Pa.Super. 2005), the Superior Court acknowledged that an
individual seeking suppression of evidence must first
demonstrate standing to assert that claim and an expectation
of privacy with respect to the items that were seized.

A defendant seeking suppression of seized evi-
dence has the initial burden of establishing stand-
ing and a legitimate expectation of privacy in the
area searched or the items seized. Commonwealth
v. Hawkins, 553 Pa. 76, 80-81, 718 A.2d 265, 267
(1998); Commonwealth v. Black, 758 A.2d 1253,
1257 (Pa.Super. 2000). An accused may demon-
strate standing by presenting evidence of any one
of the following four elements: 1) his presence on
the premises at the time of the search and seizure;
2) a possessory interest in the evidence seized; 3)
that the offense charged includes possession as an
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essential element; or 4) a proprietary or possessory
interest in the searched premises. Id. It is also
incumbent upon the defendant to demonstrate a
subjective expectation of privacy in the premises
on the date of the search. Commonwealth v. Torres,
564 Pa. 86, 105-06, 764 A.2d 532, 543 (2001);
Commonwealth v. Perea, 791 A.2d 427, 429
(Pa.Super. 2002).

At the time of the hearing on Ogrosky’s motion to sup-
press, he presented no evidence with respect to his standing
or his expectation of privacy but, rather, expressed them as
legal conclusions for which there is no factual basis.
Additionally, he attempted inferentially to assume that Ross
was an agent of the police in obtaining the seized items when
the facts of this case do not support that contention. Ross was
the mother of Meyers, who was residing in the Southpointe
Towers in an apartment in Pleasant Hills, Pennsylvania,
which apartment was being rented by Ross. Meyers, after
seeing the composite photographs that were generated as a
result of the description given to the Pleasant Hills Police by
the two eyewitnesses, called the police and told them that
Ogrosky was the individual who committed this crime and
that provided the basis for the police to put together the
photo array which was then shown to Clancy and
Eltringham.1 As a result of Ogrosky being arrested on these
charges, he was lodged in the Allegheny County Jail and
Ross, in cleaning her apartment, noticed several bags con-
taining items, which may or may not have belonged to
Ogrosky. When Ross contacted Ogrosky’s wife and asked her
if she wanted those items, she was told that she did not. Ross
then contacted the police and informed them that she had
these items and she was asked to deliver them to the police
where an inventory search of the bags was done, during
which inventory search the white-striped shirt and sunglass-
es were located. There was no independent search or seizure
by the police but, rather, this was evidence that was deliv-
ered to them by a third party who was neither an agent or
acting in concert with the police.

Even assuming that this Court erred in failing to grant the
suppression of the physical evidence, no prejudice has
befallen Ogrosky since his identification was not contingent
upon these physical evidence but, rather, he was positively
identified by Clancy and Callender as the individual who
committed the crime. In addition, Callender provided testi-
mony with respect to Ogrosky’s inculpatory statements and
that testimony was bolstered by the fact that the information
that Callender provided was not made known to the general
public and that Callender also knew of Ogrosky’s pending
divorce proceedings.

Finally, Ogrosky has suggested that his trial counsel was
ineffective for failing to call certain alibi witnesses.
Although the Pennsylvania Supreme Court in
Commonwealth v. Grant, 813 A.2d 726 (Pa.Super. 2002),
directed that all claims of ineffectiveness of counsel be
raised in a collateral proceeding filed under the Post-
Conviction Relief Act, it also recognized in Commonwealth
v. Bomar, 573 Pa. 426, 826 A.2d 831 (2003), that since the
claims of ineffectiveness were raised in post-sentencing
motions and a hearing was held on those motions, that a
record would be developed concerning the claims of ineffec-
tiveness and the Trial Court could address those claims in its
Opinion.

To prevail on a claim that counsel was constitutionally
ineffective, an appellant must overcome the presumption of
competence by showing that its underlying claim has
arguable merit, and that this particular course of conduct
pursued by his counsel did not have some reasonable basis

designed to effectuate his interest and but for counsel’s inef-
fectiveness, there is a reasonable probability of the outcome
of the challenge proceeding would have been different.
Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203 (2001).
The failure to satisfy any one of these three criteria, requires
the rejection of the claim of ineffectiveness. Commonwealth
v. Albrecht, 554 Pa. 31, 720 A.2d 693 (1998). If it is clear that
the appellant has not demonstrated that counsel’s act or
omission affected the outcome of the proceedings, then there
is no requirement to examine the question of whether or not
the claim had arguable merit or that the course of conduct
designed by counsel was not designed to affect the interests
of the defendant. Commonwealth v. Albrecht, supra.

The predicate for the current claim of ineffectiveness is
the failure of Ogrosky’s trial counsel to investigate and sub-
sequently to call alibi witnesses. An alibi defense is one that
places the defendant, at the relevant time, in a different
place than the scene that the crime was committed and that
it is so removed that it would make it impossible for that
individual to be the guilty party. Commonwealth v. Roxberry,
529 Pa. 160, 602 A.2d 826 (1992). To show the ineffectiveness
of his counsel in not presenting alibi testimony, Ogrosky
must establish that counsel could have no reasonable basis
for not presenting that testimony. Commonwealth v.
Carpenter, 555 Pa. 434, 725 A.2d 154 (1999).

To prevail on a claim of ineffectiveness for failing to call
a witness, Ogrosky was required to demonstrate: 1) that the
witness existed; 2) that the witness was available; 3) that
trial counsel was informed of the existence of the witness or
should have known of the witness’ existence; 4) that the wit-
ness was prepared to cooperate and would have testified on
his behalf; and, 5) that the absence of the testimony preju-
diced him. Commonwealth v. Malloy, 579 Pa. 425, 856 A.2d
767 (2004). In a review of the record it is clear that Ogrosky’s
trial counsel knew of the potential alibi testimony since he
did, in fact, present an alibi witness in addition to having
Ogrosky testify to his presence at his brother’s birthday
party. Both Ogrosky and his alibi witness, his brother
Lawrence Ogrosky, testified that he was at a birthday party
some distance away from the Subway that was robbed. In
describing their testimony, they also identified other individ-
uals who might have been there. The question then became
as to whether or not Ogrosky’s counsel was ineffective for
failing to call the five alibi witnesses that were called in sup-
port of his post-sentencing motions. The problem in analyz-
ing this particular question, is that Ogrosky never called his
trial counsel to explain the reason why he did not call these
other individuals. It is Ogrosky’s burden to demonstrate that
his counsel had no rational basis for not calling these wit-
nesses; however, he failed to do that when he failed to have
his counsel testify. The reason why Ogrosky’s trial counsel
was never called might be because of the letters that
Ogrosky wrote to this Court while he was awaiting sentenc-
ing. In both letters Ogrosky acknowledged that he committed
these crimes and took responsibility for the crimes and apol-
ogized to the victims.

THE COURT: Let’s start with the one he sent me on
the 22nd of September, 2006: Sir, the reason I am
writing to you is to apologize to you, the District
Attorney, victims, and the state for the trouble I
have caused. I never would have believed when I
was in the military that one day in doing drugs,
cocaine, and marijuana and be convicted of rob-
bery. I regret the trouble and pain I have caused all
the parties involved in the case. Here I am, a grown
man and kids of my own and have to be punished
like a child. I can’t believe how irresponsible, reck-
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less I was being to my family, friends, and every-
body around me. I thank you for seeing through it.
I went into your courtroom with an attitude, want-
ed and prayed for a miracle. I was no longer using,
but my wife and family life was still at an all-time
low. I seen something in your eyes that gave me
hope. I misunderstood what that was in my selfish
ways. I thought it was a sign that I would be found
not guilty. Now, sir, I see what it was. I had to be
found guilty. When I realized I wasn’t fooling any-
one, I started to look for hope and faith. Sir, you
saved me and my family.

Then I have his letter to me of the 2nd of October,
2006: I was hoping that the sentencing chart found
at the law library and looked up that pertained to
my charges. Robbery holds a 22 to 46 month and/or
boot camp for a zero prior record score; is that
right? Well, no, that would be such a miracle. I
would beg the Court to please give me a minimum
amount of time, sir, not for me because I did the
crime and I do deserve to be punished, but for my
children and my wife.

Post Sentence Motion Transcript, page 28, lines 10-
25 through page 29, lines 1-23.

It is clear that Ogrosky had failed to meet his burden of proof
of demonstrating the ineffectiveness of his counsel for his
alleged failure to call alibi witnesses when, in fact, he did
call an alibi witness but did not call as many as Ogrosky now
contends he should have. Similarly, Ogrosky failed to demon-
strate the lack of trial strategy since he failed to call his trial
counsel and, finally, Ogrosky in his own words, acknowl-
edged to this Court that he committed the crimes for which
he was convicted. Accordingly, Ogrosky’s post-sentencing
motions were properly denied and the sentence that was
imposed upon him was done so in accordance with the
mandatory minimum sentence that was required to be
imposed.

Cashman, J.

Dated: January 28, 2008

1 See Affidavit of Probable Cause attached to the original
Complaint.

Commonwealth of Pennsylvania v.
Douglas Richard Kennedy

Criminal Law—Driving Under the Influence

Order dismissing DUI counts on a finding that 75 Pa. C.S.
§3802 et seq. was unconstitutional was reversed and case
was remanded for further proceedings where Pennsylvania
Supreme Court upheld the constitutionality of Section 3802
of the Vehicle Code in another case during the pendency of
appeal in this case.

(Laura A. Meaden)

James Gilmore for the Commonwealth.
Stephen Begler for the Defendant.

No. CC-200414788. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., January 3, 2008—On July 30, 2004, Douglas

Richard Kennedy (Appellee) was arrested and charged with

two counts of driving under the influence, one count of driv-
ing with a suspended license and a blood alcohol content
(BAC) greater than .02%, and one summary count of driving
vehicle at an unsafe speed.1 Prior to trial, defense counsel
made an oral motion on February 8, 2006, challenging the
constitutionality of Section 3802 (c) (concerning driving
after imbibing alcohol general impairment with BAC level
range of .10% but less than .16% within two hours of driving,
operating or actual physical control of the movement of a
vehicle). Appellee complained that this provision was uncon-
stitutional under the Due Process Clause of the United States
Constitution, as well as Article I, Section 9 of the
Pennsylvania Constitution.

After hearing argument by both the Commonwealth and
defense counsel, the trial court entered an order that same
day dismissing the DUI counts on a finding that Section 3802
was unconstitutional, based exclusively on the Allegheny
County Common Pleas Court decision in Commonwealth v.
Duda, CC No. 200413158 (C.P. Allegheny, Aug. 9, 2005)
(declaring Section 3802 void for vagueness and overbroad),
reversed, 923 A.2d 1138 (Pa. 2007).

The Commonwealth filed a timely appeal to the
Pennsylvania Supreme Court pursuant to 42 Pa.C.S. §722(7)
(providing that the Supreme Court shall have exclusive
jurisdiction of appeals from final orders of common pleas
court holding a statute unconstitutional). After the trial
court’s decision was rendered, but while the
Commonwealth’s appeal was pending in this case, the
Supreme Court reversed the Allegheny County Common
Pleas Court decision in Duda, upheld the constitutionality of
Section 3802 of the Vehicle Code, 75 Pa.C.S. §3802, and
remanded that case for further proceedings. See Duda, 923
A.2d at 1152. Consequently, the decision in the case sub
judice likewise should be reversed and remanded for further
proceedings.

BY THE COURT:
/s/Sasinoski, J.

1 75 Pa.C.S. §§3802 (a)(1) and (c), 1543 (b)(1.1), and 3361,
respectively.

Commonwealth of Pennsylvania v.
John H. Ford

Criminal Law—Insufficient Evidence

1. Although evidence presented by the Commonwealth
was primarily circumstantial, it was sufficient to prove
beyond a reasonable doubt that the defendant was guilty of
third-degree murder where defendant was the last person to
see the victim alive, the victim’s body was found in an aban-
doned building owned by the defendant’s father and defen-
dant admitted that he and the victim had “gotten into it.”

2. Defendant’s contention that the Commonwealth failed
to prove malice was erroneous where Commonwealth estab-
lished victim was fatally stabbed by twelve-inch knife; mal-
ice may be inferred when an individual uses a deadly
weapon on another’s body.

(Laura A. Meaden)

Michael Streely for the Commonwealth.
Erin Morey for Defendant.

No. CC 200214183. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.
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OPINION
Cashman, J., January 29, 2008—On December 5, 2006,

following a jury trial,1 the appellant, John Ford, (hereinafter
referred to as “Ford”), was convicted of third degree murder.
A presentence report was prepared and on March 1, 2007,
Ford was sentenced to a period of incarceration of not less
than twenty nor more than forty years. From the imposition
of sentence, Ford filed an appeal and was directed to file a
concise statement of matters complained of on appeal. In
that statement, Ford raises one issue and that is the question
of whether or not the evidence was sufficient to sustain his
conviction for the crime of third degree murder. In particu-
lar, Ford maintains that the evidence was insufficient to
demonstrate that the killing was a malicious one and that he
was the individual who perpetrated this crime.

Ford and the victim, Katrice Lester, (hereinafter referred
to as “Lester”), had been involved in a tumultuous and,
unfortunately often violent, romantic relationship for over
five years. During that period of time, Lester’s mother
repeatedly told her to end her relationship with Ford and
obtain a protection from abuse order against Ford. In
December of 2001, Lester moved out of the residence that
she shared with Ford in Clairton and moved back into her
mother’s home with her two children, telling her mother that
she had ended her relationship with Ford. In the five years
that Lester was involved with Ford, Ford had never phoned
Lester’s mother, Eugena Hawkins, (hereinafter referred to
as “Hawkins”).

Both Lester and her mother worked at UPMC, but on dif-
ferent shifts. Lester was a highly motivated and active
woman who was meticulous in her record keeping. Lester
kept a calendar with her at all times where she made notes
with respect to her appointments and things that she intend-
ed to do. On the morning of January 18, 2002, Hawkins took
her daughter to McKean Honda so that she could have some
work done on her car. Lester then went to the bank and
cashed her paycheck, depositing some of the money back
into the bank and retaining some of the money for her per-
sonal use since she had beauty appointments scheduled later
that day. Lester’s calendar revealed that at 3:30 p.m. that
afternoon she had an appointment to have her nails done and
that at 4:30 p.m. she had a hair appointment to have her hair
done. These two appointments were scheduled since she had
made arrangements with her girlfriends to go out and party
later that evening. Lester’s calendar also revealed that she
had purchased tickets for the Ice Capades for the following
day, January 19, 2002, and that she intended to take her two
children to that show.

After receiving a call that the work had been completed
on her car, Lester’s mother drove her to the dealership
where Lester picked up her car. Lester then went to her nail
appointment at S&T Nails and was in the process of having
her nails done when Ford appeared. Ford walked into the
nail salon, sat down and waited with Lester while her nails
were being done. When the person doing her nails asked
Lester who Ford was, she was advised by her that he was
Lester’s ex-boyfriend. Lester’s appointment to have her
nails done took approximately one hour since she had a high-
ly decorative and intricate pattern placed on her nails, with
the primary color being red. When Lester’s nails were done,
she and Ford left the nail salon and walked to her car and
they both got in the car and she drove away.

Lester never appeared for her 4:30 p.m. hair appointment
nor did she meet up with her girlfriends to go out that
evening. Lester did not call her mother to inform her of her
whereabouts and she did not show up at her home on
January 19, 2002 to take her children to the Ice Capades.
Lester’s mother called the police and filed a missing persons

report in the hopes of having them aid her in finding out
where her daughter was. Over the next several days, Ford
called Lester’s mother approximately twenty times demand-
ing to know where Lester was since he had not heard from
her since January 18, 2002.

The Pittsburgh Police undertook an investigation with
respect to the disappearance of Lester and two detectives
went to the ARC House in New Kensington where Ford was
residing.2 During the course of a very brief interview, Ford
acknowledged that he had seen Lester at the nail salon on
January 18, and that after they left that salon she gave him a
ride to his car and that he got into his car and she went on
her way, and that was the last time he saw her. In getting
some basic information from Ford, the detectives asked him
whether or not he was employed and Ford indicated that he
worked for a company called Bill’s Landscaping and provid-
ed the detectives with that company’s phone number. In
checking this information out, it was determined that that
phone number did not belong to a company called Bill’s
Landscaping and that Ford was not employed by that compa-
ny or any other company.

In early February of 2002, Dorothy Sanders, (hereinafter
referred to as “Sanders”), the property manager of the
Center Grove Apartments, located in Versailles Borough,
received complaints from a number of residents that there
was a car illegally parked in one of the designated parking
spots. Sanders went out and investigated and noticed that a
green Honda was parked in parking spot number forty,
which was a designated parking spot for one of the residents
of the apartment complex. Sanders called the police to
advise them that this car had been there for a considerable
period of time and that no one claimed ownership to that car.
On February 11, 2002, William Kruzak, (hereinafter referred
to as “Chief Kruzak”), the Chief of Police of the Versailles
Borough Police Department, went to the Center Grove
Apartments and was told where the green Honda was
parked. Chief Kruzak went to the car, got its license plate
number and then radioed that number back to his depart-
ment so that he could get information as to the owner of the
vehicle. Information was relayed back to Chief Kruzak that
Lester was the owner of the vehicle and he confirmed that
information once he was able to open the glove compartment
to see the owner’s card, registration and other personal
papers. Phone calls were made to attempt to locate Lester,
however, the Chief was unsuccessful in ever contacting her.
Chief Kruzak then wrote out a parking ticket and attempted
to place it on the windshield to only have the wind blow the
ticket off of the windshield. He retrieved the ticket and then
placed it on the inside of the car. While leaning into the car
to put the ticket down, he noticed that there was a twelve
inch knife between the passenger and driver’s seats. Chief
Kruzak picked up the knife and noticed a reddish-brown
stain on the blade of that knife. The Chief took possession of
the knife, put it in an evidence bag and put it in the trunk of
his car. A tow truck service was called to tow the vehicle and
that vehicle along with the knife eventually was turned over
to the Pittsburgh Homicide Detectives who were investigat-
ing the disappearance of Lester.

The investigation continued through the summer of 2002
without any significant progress. In early September of 2002,
Morris Jones, a cousin of Ford, was arrested on a drug
charge and when he was lodged in the Allegheny County
Jail, he indicated to the police that he might have some infor-
mation on a potential homicide. Jones was disclosing this
information because he had been disturbed about the fact
that Lester had not been seen in almost nine months and that
he felt that she was like a sister to him. Jones told the police
that during the winter of 2001 and 2002, Jones, while driving
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Ford’s truck, would pick him up at the ARC House in New
Kensington at 6:00 a.m. in the morning and drop him off
wherever Ford directed and then return him to the ARC
House at 6:00 p.m. in the evening. This was because Ford
had work release privileges from the ARC House, despite
the fact that he was not employed.

On January 18, 2002, Jones picked him up in New
Kensington and then drove Ford to his mother’s house in
Clairton. Jones got a call from Ford later in the day asking
that he be picked up. Jones, with a friend of his, drove to
Ford’s mother’s home, picked Ford up and then drove him
approximately one block from his mother’s house to where
Lester’s car was parked. Ford then got into Lester’s car and
told Jones and his friend, Chuck, to follow him. Ford then
drove to the Center Grove Apartment complex in Versailles
Borough and parked Lester’s car, taking the keys with him.
He then got into the other vehicle with Jones and told Jones
that he had made a mistake. He then said that he and Lester
had got into it and that he punched her. They then proceed-
ed to take Ford back to the ARC House. Jones also told the
police that he suspected that Lester was dead and that she
was probably buried on the grounds of the property owned
by Ford’s father in Clairton. The reason that they suspected
her body might be there was that the Clairton police had
searched the area unsuccessfully in February and when Ford
found out that the police were searching that home, he
became extremely nervous. In addition, Jones said that there
were numerous rumors on the street that that was where
Lester might be.

On September 7, 2002, the Pittsburgh Police went to 233
St. Clair Avenue in Clairton, Pennsylvania, to search the
property in the hopes of finding the body of Lester. The
police had a search dog with them and asked the Clairton
police to contact the owner of the property to obtain consent
to search the abandoned structure. The property owner,
Ford’s father, said that he was at work at the time and that he
could not get there for a couple of hours. When the police
informed him that there was an open window in the back of
the building, he told them that they could go in and search
the premises if they could get through that window. The
police entered the building through that window and used
the search dog to conduct a search of the three floors of the
building. Nothing was found on the first two floors, however,
the search dog hit on an object on the third floor and when
ceiling tiles, rugs and other debris were pulled away, the
body of Lester was discovered in a mummified condition.
Since all of her organs and most of her tissue had liquefied,
the police cut away the rug upon which the body was laying
and put her remains together with that rug in a body bag and
then sent it to the coroner’s office so that an autopsy could be
conducted.

Shawn Latham, M.D. of the Allegheny County Coroner’s
Office conducted the autopsy on Lester’s remains and dis-
covered that there appeared to be a knife wound of the left,
tenth rib. When examining the clothing that Lester was
wearing, he also identified two separate knife wounds that
went through the leather jacket, blouse and bra that Lester
was wearing. Based upon Latham’s finding, he was of the
opinion that there were two stab wounds and that the knife
that was used to inflict these wounds would have punctured
her heart and her left lung, both of which would have been
fatal wounds. Latham also discovered another cut mark in
the back of the blouse that Lester was wearing. DNA testing
was done on samples that were submitted to the Crime Lab
and it was determined that the remains that were located at
Ford’s father’s abandoned home were, in fact, Lester. The
clothing that she was wearing and the very distinctive design
of her fingernails also identified her.

Ford has suggested that the evidence was insufficient to
convict him of the crime of third degree murder since it
could not establish malice or his identity as the perpetrator
of this particular crime. In Commonwealth v. Widmer, 560
Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania
Supreme Court set forth the standard by which a claim chal-
lenging the sufficiency of the evidence is to be viewed:

A motion for new trial on the grounds that the ver-
dict is contrary to the weight of the evidence, con-
cedes that there is sufficient evidence to sustain the
verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial
court is under no obligation to view the evidence in
the light most favorable to the verdict winner.
Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An alle-
gation that the verdict is against the weight of the
evidence is addressed to the discretion of the trial
court. Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or
because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.
A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is
against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

Similarly, in Commonwealth v. Lyons, 833 A.2d 245, 258
(Pa.Super. 2003), the Superior Court recognized not only the
difference between a claim that the evidence was insuffi-
cient and that the verdict was against the weight of the evi-
dence and the fact that the Commonwealth could sustain its
burden of proof based solely upon circumstantial evidence.
The Commonwealth’s case against Ford was, in fact, one
predicated almost exclusively on circumstantial evidence. In
order to prevail on this claim, the circumstantial evidence
must have been of such quality and quantity that the ele-
ments of the crime were proven beyond a reasonable doubt.
Commonwealth v. Dawson, 464 Pa. 254, 346 A.2d 545 (1975).

In the instant case, the Commonwealth proved that Lester
had ended a five-year romantic affair with Ford shortly
before her death. The Commonwealth established that on
January 18, 2002, that Lester was having her nails done
between 3:30 p.m. and 4:30 p.m. and that Ford appeared at
that nail salon and waited with her until her nails were done.
When asked by the woman who was doing her nails who Ford
was, Lester referred to him as her ex-boyfriend. The
Commonwealth also established that Ford and Lester left
together and got into Lester’s car and drove away. Lester
never made her 4:30 p.m. hair appointment nor did she have
any contact with her mother, children or friends after leav-
ing the nail salon. The Commonwealth also proved that with-
in two hours after Lester and Ford left the nail salon, that
Ford drove her car to the Center Grove Apartments in
Versailles Borough and abandoned the car in a parking lot.
Moments after abandoning the car, Ford told his cousin,
Jones that he had made a mistake, that he and Lester had
gotten into it and that he had punched her.

When Lester’s mother called the police to file a missing
persons report, she then began to receive numerous phone
calls from Ford asking where Lester was, despite the fact
that in the previous five years, Ford had never called her.
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When Lester’s car was found abandoned in the Center
Grove Apartment complex, a twelve-inch kitchen knife was
found in the console area between the driver and passenger
seats and the blade portion of that knife appeared to be
bloodstained. When Lester’s decomposed and mummified
body was finally found and examined by the coroner, there
were two stab wounds which could be identified by tears in
her clothing and a knife mark on the tenth, left rib which led
Dr. Latham to conclude that these were two fatal wounds
which would have perforated Lester’s heart and her left
lung. In addition, he found a third stab wound in the back of
Lester’s shirt.

The evidence that the Commonwealth presented led to
the inescapable conclusion that the individual who mur-
dered Lester was Ford. He was the last person to see her
alive, was with her when she left the nail salon, and she was
found in an abandoned building owned by Ford’s father. He
admitted to his cousin that he and Lester had gotten into it,
that he had punched her and that he had made a mistake. All
this was being said less than two hours after Lester left the
nail salon driving her vehicle. No keys to the car were found
in Lester’s purse because Ford was able to drive the car from
his mother’s residence to the Center Grove Apartment com-
plex where he abandoned it with the murder weapon.

While the Commonwealth’s case is based upon circum-
stantial evidence, which unmistakably demonstrated that
Ford was the killer, his own words corroborated that finding.
His contention that the Commonwealth did not prove the ele-
ment of malice is also erroneous since Dr. Latham estab-
lished unequivocally that the two stab wounds that were
inflicted upon Lester from the front would have perforated
her heart and left lung and that either one of those stab
wounds would have been fatal. It is axiomatic that malice
can be inferred when an individual uses a deadly weapon on
a vital organ of a victim’s body. Here that deadly weapon, the
twelve-inch knife, was used on Lester’s body to perforate her
heart and her left lung.

Based upon the foregoing, it is clear that the
Commonwealth, despite the fact that its case was based pri-
marily on circumstantial evidence, proved beyond a reason-
able doubt the elements of the crime of third degree murder
and demonstrated that Ford was the individual who mur-
dered Lester.

Cashman, J.

Dated: January 29, 2008

1 This was Ford’s second jury trial on the general charge of
criminal homicide since his first trial resulted in a hung jury.
2 During the course of the jury trial, the ARC House was not
mentioned directly since the questions posed by the
Assistant District Attorney were in the form of Ford being
interviewed in the house where he was residing. The jury
was never told that Ford was at the ARC House serving a
sentence in alternative housing; however, during the testi-
mony of Ford’s cousin, Maurice Jones, he repeatedly men-
tioned the fact that Ford was residing at the ARC House in
New Kensington.
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Glenn Sieber v. Michele Sieber
Alimony and Equitable Distribution: 80% of Estate awarded
to Wife with 24 months of modifiable alimony—$50,000
counsel fee award

1. Parties were married for 12 years and Wife had not
worked since their first child was born in 1994 while
Husband is a Vice President at a company owned by Wife’s
family. Wife was 45 years old, had a BA in psychology, and
was found to have no earning capacity at the support pro-
ceeding in 2003.

2. At the 5-day trial held in 2005, Wife presented her
treating physician who testified that there is no cure for her
fibromyalgia and chronic headaches and she is unable to
perform activities for sustained periods because any stress
causes migraines and increased pain. Wife’s vocational
expert’s opinion was that Wife had no earning capacity.
Husband produced no medical evidence to refute Wife’s
medical testimony. Husband’s vocational expert stated Wife
had an earning capacity in excess of $30,000 annually.

3. Court concluded, over Husband’s objections, that
Wife’s expert’s testimony was properly admitted. The voca-
tional expert based her opinion on a deposition transcript,
the treating physician’s medical report and a full interview
with Wife. Physician’s opinion was not inconsistent with her
observations or medical records.

4. Husband’s vocational expert’s opinion as to Wife’s
earning capacity was discounted as it did not consider Wife’s
health or medical conditions but only Wife’s education and
work experience.

5. Court’s equitable distribution award is within its dis-
cretion and pursuant to several factors, 23 Pa.C.S.A. §3502
(a)(3), (5) and (10), a substantial award in Wife’s favor was
mandated. Husband’s future earnings and ability to acquire
assets in the future are far superior; Husband has a separate
estate almost as large as the marital estate ($572,000); Wife
has no separate assets and no earning capacity. Wife con-
tributed to Husband’s increased earning capacity by facili-
tating his employment in her father’s business.

6. Court upheld award of child support to Wife where a)
Husband earned $10,500 net per month and Wife $0.00; and
b) the parties shared custody equally (per Father’s testimo-
ny). Even if Father had an additional overnight per month
(which Husband also argued) because the parent’s earnings
are significantly disparate an award of child support to the
“noncustodial parent” is permissible. Colonna v. Colonna,
855 A.2d 648 (Pa. 2004).

7. Alimony award will be reviewed in two years. The
award of $3,162 per month recognized the following factors:
Wife’s reasonable needs (reduced by Master from Wife’s
submitted budget); that equitable distribution award was not
sufficient to achieve economic justice (but did result in a
reduction in the amount of alimony); Wife’s contributions as
Mother and homemaker in consideration of her debilitating
medical condition rendering her unemployable.

8. Wife’s attorney’s fee and costs totaled $126,000 and was
granted in the amount of $50,000. Fee award is separate and

distinct from an equitable distribution award and is designed
to allow a dependent spouse to maintain equal footing in the
litigation. Anzalone v. Anzalone, 835 A.2d 773 (Pa.Super.
2003).

(Hilary A. Spatz)
Daniel H. Glasser for Plaintiff.
Chris Gillotti for Defendant.
FD02-005672 (006). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., January 14, 2008.

Rose Ann Lackovic v.
Susan A. Czapko, James P. Czapko

and Terence Dineen, Jr.
Custody—Contempt—Sanctions—Counsel Fees and Make-
Up Time

1. Grandmother, who by consent order was awarded par-
tial custody including a week of summer vacation, brought
petition for contempt when Mother denied her summer peri-
od of custody.

2. Partial custody Hearing Officer found Mother in con-
tempt determining that she allowed an 11 year old “to call
the shots.” Mother’s testimony, that she encouraged the visit,
was not credible and was rebutted by other family member-
s’ testimony. Hearing officer awarded grandmother $750.00
in counsel fees and a make-up week during the summer of
2008.

3. The court held that the Hearing Officer is the ultimate
fact-finder, to weigh the evidence and assess the credibility
of the witnesses. The Hearing Officer’s findings were sup-
ported by competent evidence and therefore the trial court
did not disturb them. Doran v. Doran, 820 A.2d 1279
(Pa.Super. 2003)

4. Mother could have filed a request for modification of
the order if she believed it was not in the child’s best inter-
est to spend the summer period. Informing grandmother that
child did not want to go, at the door, at what should have been
the commencement of the vacation week, constitutes a will-
ful violation of the order.

5. A counsel fee award was appropriate where specific
terms of the interim consent order provided fees as sanc-
tions. Evidence of grandmother’s actual fees supported the
amount of the award.

6. An additional week of vacation in 2008 (in addition to
the regularly scheduled week) was an appropriate remedy
when proceedings ended and there was no summer time left
to reschedule in 2007.

(Hilary A. Spatz)
Jay B. Kranich for Plaintiff.
Michael DeRiso for Defendant.
Chester V. Beattie for Additional Defendants.
No. FD 99-009449 (006). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., January 22, 2008.
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In the Interest of: S.B. a Minor,
A.B. a Minor, B.G. a Minor,

and D.G. a Minor
Grandmother’s Standing—Custody Action

1. Biological grandmother of four children who were
adjudicated dependent has automatic standing to assert cus-
tody claim under 23 Pa.C.S. §5313.

2. Pennsylvania Supreme Court’s recognition of grand-
parents’ automatic standing to assert a custody claim to
grandchildren does not extend to adjudicatory phase of a
dependency hearing.

(Joan Shoemaker)

Lisa M. Petruzzi for Intervenor, Norma Jean Burkhart.
Sarah Hart for Office of Children, Youth and Families.
William Petula for S.B., A.B., B.G., and D.G.
Benjamin Zuckerman for Mother.

No. 06-2293; No. 06-2292; No. 06-2296: No. 07-1411 In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Family Division–Juvenile Section.

OPINION
OF THE COURT

Colville, J., February 19, 2008—This appeal follows this
court’s January 10, 2008 Order of Court recognizing the
standing of the intervenor, Norma Jean Burkhart, as biologi-
cal grandmother to the four dependent children in each of
the above-captioned matters. Specifically, this court recog-
nized “grandmother, Norma Jean Burkhart, as an individual
with automatic standing pursuant to 23 Pa.C.S. §5313 and
R.M. v. Baxter, 777 A.2d 446 (Pa. 2001) to assert a custody
claim [with respect to the dependent children in the above-
captioned matters]. This recognition of standing is not
intended to be extended to dependency adjudication pro-
ceedings pursuant to In re L.C., II, 900 A.2d 378 (Pa.Super.
2006).” The Allegheny County Office of Children, Youth and
Families appeals the above-described January 10, 2008
Order of Court asserting that it is contrary to applicable
appellate case law.

23 Pa.C.S. §5313 states as follows:
When grandparents may petition.

(a) Partial custody and visitation. If an unmarried
child has resided with his grandparents or great-
parents for a period of 12 months or more and is
subsequently removed from the home by his par-
ents, the grandparents or great-parents may peti-
tion the court for an order granting them reason-
able partial custody or visitation rights, or both, to
the child. The court shall grant the petition if it
finds that visitation rights would be in the best
interest of the child and would not interfere with
the parent-child relationship.

(b) Physical and legal custody. A grandparent has
standing to bring a petition for physical and legal
custody of a grandchild. If it is in the best interest
of the child not to be in the custody of either parent
and if it is in the best interest of the child to be in
the custody of the grandparent, the court may
award physical and legal custody to the grandpar-
ent. This subsection applies to a grandparent.

(1) who has genuine care and concern for the
child; (2) whose relationship with the child
began with the consent of a parent of the child
or pursuant to and order of court; and (3) who

for 12 months has assumed the role and respon-
sibilities of the child’s parent, providing for the
physical, emotional and social needs of the
child, or who assumes the responsibility for a
child who has been determined to be a depend-
ent child pursuant to 42 PA.C.S. Ch. 63 (relating
to juvenile matters) or who assumes or deems it
necessary to assume responsibility for a child
who is substantially at risk due to parental
abuse, neglect, drug or alcohol abuse or mental
illness. The court may issue a temporary order
pursuant to this section.

23 Pa.C.S. §5313.

In R.M. v. Baxter, 777 A.2d 446 (Pa. 2001) our Supreme
Court granted allocatur to determine whether 23 Pa.C.S.
§5313 confers standing upon a grandparent to file a com-
plaint for custody and/or visitation of a grandchild after the
child has been adjudicated dependent. The trial court had
held that the grandparent lacked standing under those cir-
cumstances and dismissed the grandparent’s complaint. The
Superior Court reversed the trial court holding that the
statute conferred automatic standing upon the grandparent,
and the Supreme Court affirmed that holding of the Superior
Court. In so doing, the Supreme Court placed no limitations,
restrictions, or other requirements upon a grandparent’s
automatic standing to seek the physical and legal custody of
a dependent grandchild.1

Subsequent to the Supreme Court’s decision in Baxter,
the Superior Court revisited the question in In re L.C., II,
900 A.2d 378 (Pa.Super. 2006). In L.C., II, the court recog-
nized the grandparent’s automatic right to seek custody of
a dependent child [per 23 Pa.C.S. §5313, Baxter, and In re
Adoption of Hess, 530 Pa. 218, 608 A.2d 10 (Pa. 1992)
(wherein the Supreme Court granted grandparents peti-
tion to intervene in the adoption proceedings for their
grandchildren after the parental rights of the natural par-
ents had been terminated)]. The Superior Court, nonethe-
less, concluded “contrary to grandmother’s assertion,
however, these cases are inapposite as they concern cus-
tody actions not adjudications of dependency.” While the
Superior Court in L.C., II went on to analyze the matter
based upon statutory construction principles (grounded in
its finding that dependency hearings are closed to the gen-
eral public, the definition of a “party” pursuant to 42
Pa.C.S.A. §6338 (a), and a recent revision to the Notice of
Hearing provision of the Juvenile Act), ultimately the L.C.,
II, court confined its holding to the conclusion that “the
trial court simply and properly denied grandmother’s
standing to participate as a party in [the dependent
child’s] hearing to adjudicate dependency.” L.C., II at 383.
Accordingly where the Baxter holding recognizes a grand-
parent’s automatic right to standing to assert a physical or
legal custody claim over a dependent grandchild without
limitation, the L.C., II court, in effect, concluded that the
automatic right to standing did not arise during the adju-
dicatory phase of the dependency proceeding, but rather
not until after the child was, in fact, adjudicated depend-
ent. As such, no direct conflict between L.C., II and Baxter
exists and both may be applied consistently.

It is the consistent application of Baxter and L.C., II that
the undersigned attempted to achieve by recognizing grand-
mother’s automatic right to standing to assert her custody
claim over her dependent grandchildren, but not recognizing
the right to standing with respect to the adjudicatory phase
of the dependency proceedings.

In oral argument before this court several of the parties
asserted that subsequent Superior Court decisions further
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limit the holding of Baxter. In particular, the parties have
cited In re B.S., 2007 WL 1300236 (Pa.Super. 2007); and In re
F.B., 2007 WL 1514872 (Pa.Super. 2007). Of course, neither
B.S. nor F.B. may “overrule” the Supreme Court’s decision in
Baxter. As such, to the extent counsel rely upon either B.S.
or F.B. as authority that directly contradicts the holding of
Baxter, this court may not accept those proffered authorities
for that proposition.

In B.S., the Superior Court concluded that the grand-
parent did not have standing to assert a custody claim over
a dependent child, and in so holding the court stated, “This
court held in L.C., II that the appellant paternal grand-
mother did not have standing to participate in delinquency
[sic] proceedings under the Juvenile Act.” As stated earli-
er, although L.C., II restricted a grandparent’s automatic
right to standing to assert a custody claim over a depend-
ent child in dependency proceedings (recognized by
Baxter), L.C., II explicitly did so only with respect to the
adjudicatory phase of those dependency proceedings. B.S.
appears to have extended the holding of L.C., II to non-
adjudicatory phases of the dependency proceeding. The
parties opposing grandmother’s petition to intervene in
the instant matter proffer B.S. to support the proposition
that grandmother should be denied standing in all depend-
ency proceedings. Such an interpretation of the holding of
B.S. would palpably contradict the holding of the
Pennsylvania Supreme Court in Baxter. Of course, such an
interpretation, I cannot adopt.

Similarly, although the analysis utilized in F.B.2 is some-
what distinct from the analysis utilized in B.S., the parties
contesting grandmother’s intervention in the instant matter
assert that F.B. supports the proposition that grandmother
may be denied standing to assert a custody claim over
dependent child. As that proposition is in direct contradic-
tion with the Supreme Court’s holding in Baxter, this court
cannot accept any interpretation of F.B. as supporting such a
proposition.

For all of the above-described reasons, this court entered
its January 10, 2008 Order of Court.

BY THE COURT:
/s/Colville, J.

1 This court acknowledges that neither the Baxter court nor
any subsequent Superior Court decision has directly
addressed the question of whether this conferral of an auto-
matic right to standing to seek physical or legal custody of a
dependent grandchild implicitly confers standing to inter-
vene in the dependency matter. This court, however, can con-
ceive of no other plausible venue other than dependency
court, or any other plausible methodology other than peti-
tioning to intervene in a dependency court matter, that could
adequately fulfill the mandates of 23 Pa.C.S. §5313, and the
Baxter holding. While it might be theoretically possible to
send grandparents off to a different division of the court (i.e.
adult family division) with the instructions to attempt to
assert a physical or legal custody claim over a dependent
child, and thereby avoid permitting grandparents to inter-
vene in dependency matters; to do so would require the
courts to ignore the reality that the dependency matter and
the dependency court are intended, designed, and–most
importantly–best resourced to ensure the protection of the
best interests of an otherwise abused or neglected child. To
assess a custody claim of a dependent child outside depend-
ency proceedings simply makes no sense.
2 F.B. focuses its analysis on the history and application of the
principle of loco parentis. In fact, F.B. makes no reference
whatsoever to either 23 Pa.C.S. §5313 or Baxter.

Leslie Brown v. Steven Brown
Counsel Fees as a Sanction

1. Counsel for the wife requested a supersedeas concern-
ing the award of sanctions imposed upon her.

2. Typically, the granting of a request for supersedeas in
domestic relations matters is within the discretion of the
court pursuant to Pa.R.A.P. 1731(b).

3. The court recognized that the purpose of Pa.R.A.P.
1731(b) is to prevent a litigant from using an appeal to avoid
an underlying support obligation. In this matter the purpose
of the award was to sanction egregious conduct on the part
of counsel for the Wife and the granting of a supersedeas was
more appropriately within Pa.R.A.P. 1731(a) which
describes the automatic supersedeas that would be entered
upon the filing with the clerk of the lower court an amount of
one hundred twenty percent of the amount found due by the
trial court. A supersedeas was, therefore, permitted under
section (b) of this rule.

(Christine Gale)
Mildred B. Sweeney for Plaintiff/Wife.
Robert J. Tate for Defendant/Husband.
Norma Chase for Appellant, Mildred B. Sweeney.

No. FD 03-4139-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Wecht, J., February 20, 2008—This Opinion addresses the

issue of whether an appeal of an order awarding counsel fees
as a sanction in a domestic relations action gives rise to an
automatic supersedeas under Pa.R.A.P. 1731 (a) or is rather
susceptible to a discretionary supersedeas under Pa.R.A.P.
1731 (b).

Background
On November 15, 2007, this Court imposed a $750 attor-

ney fee sanction against Plaintiff ’s counsel, Mildred B.
Sweeney, Esquire [“Sweeney”]. On December 14, 2007, this
court denied Defendant [“Husband”]’s request for addition-
al sanctions against Sweeney. Both Sweeney and Husband
appealed, and those consolidated appeals currently are
pending before the Superior Court, docketed at 2288 WDA
2007 and 26 WDA 2008. This Court has addressed those
appeals in its Opinion of February 11, 2008.

On February 6, 2008, Husband presented a Motion for
Enforcement of Order of Court and Award of Sanctions.
Husband’s Motion requests that Sweeney pay the $750 sanc-
tion that this Court assessed by its Order dated November
15, 2007. Husband argues that it has been more than sixty
days since the November 15 Order, and that Sweeney should
pay now, particularly inasmuch as the November Order
required payment within seven days. Husband also requests
additional counsel fees incurred in preparing and presenting
his Motion for Enforcement. Also on February 6, 2008,
Sweeney presented a Motion for Supersedeas.

After careful deliberation, this Court has decided to grant
Sweeney’s Motion for Supersedeas, and to deny Husband’s
Motion for Enforcement. This Opinion sets forth the reason-
ing behind the Court’s decision.

Discussion
Sweeney’s motion requests supersedeas under Pa.R.A.P.

1731. That rule provides as follows:

(a) General rule. Except as provided by subdivi-
sion (b), an appeal from an order involving solely
the payment of money shall, unless otherwise



may 9 ,  2008 page 157Supplement to The Lawyers Journal

ordered pursuant to this chapter, operate as a
supersedeas upon the filing with the clerk of the
lower court of appropriate security in the amount
of 120% of the amount found due by the lower court
and remaining unpaid. Where the amount is
payable over a period of time, the amount found
due for the purposes of this rule shall be the aggre-
gate amount payable within 18 months after entry
of the order.

(b) Domestic relations matters. An appeal from
an order of child support, spousal support, alimo-
ny, alimony pendente lite, equitable distribution
or counsel fees and costs shall operate as a super-
sedeas only upon application to and order of the
trial court and the filing of security as required
by subdivision (a). The amount and terms of secu-
rity shall be within the discretion of the trial
court.

Under Pa.R.A.P. 1731 (a), the posting of security operates
as a supersedeas. Markey v. Marino, 521 A.2d 942, 946
(Pa.Super. 1987). By contrast, section (b), which relates to
domestic relations matters, vests the propriety of super-
sedeas in the discretion of the trial court. Pa.R.A.P. 1731 (b).
Here, while Sweeney and Husband differ on whether super-
sedeas should issue, counsel for both Sweeney and Husband
appeared before this Court in Motions Session and agreed
that the request for supersedeas herein is governed by
Pa.R.A.P. 1731 (b).

Upon close review, this Court has concluded that coun-
sel are incorrect, and that Pa.R.A.P. 1731 (a) should apply.
The purpose of section (b) appears to be to prevent a party
in a domestic relations case from using an appeal as a
device for avoiding an obligation to pay required monies. In
analyzing a child support case (under a prior version of the
rule), the Superior Court indicated that a grant of super-
sedeas would bring an absurd result because a parent who
was not receiving child support would be unable timely to
enforce his or her rights. Groner v. Groner, 476 A.2d 957,
959-60 (Pa.Super. 1984). The Groner court also reviewed
Simpson v. Simpson, 3 D&C 2d 665 (C.P. Phila. 1954), a case
in which the court refused to grant supersedeas in an
appeal of an alimony pendente lite award because the pur-
pose of APL was to allow the wife to continue with the case,
and because a supersedeas would defeat the purpose.
Groner, 476 A.2d at 959-60.

In the instant case, the Court did not award counsel fees
for the purpose that counsel fees generally are awarded in
domestic relations cases. Customarily, the purpose of the
award is to level the playing field and allow both parties to
enjoy adequate representation. Here, by contrast, the coun-
sel fee award essentially was a sanction. As such, the
November 15 Order should be considered under Pa.R.A.P.
1731 (a), and the security alone is enough to operate as
supersedeas.1

Because the supersedeas will be granted and will stay
Sweeney’s payment obligation pending appeal, it follows that
Husband’s motion seeking enforcement of that payment
obligation, and further sanctions for nonpayment, should be
denied.

Accordingly, this Court will grant Sweeney’s motion for
supersedeas and deny Husband’s motion for enforcement
and sanctions. An Order follows.

ORDER OF THE COURT
AND NOW, this 20th day of February, 2008, in accordance

with the foregoing Opinion, it is hereby ORDERED that:

1. Sweeney’s Motion for Supersedeas is GRANT-
ED. Sweeney’s payment into court of $900.00, once
made, shall operate as a supersedeas pending
appeal.

2. Defendant’s Motion for Enforcement of Order of
Court and Award of Sanctions is DENIED.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

1 If the November 15 Order was to be considered under
Pa.R.A.P. 1731 (b), it might not meet the standard for a
grant of supersedeas. “[S]uch orders are treated like any
other non-monetary orders where the party seeking super-
sedeas must affirmatively apply to the court.” Cruse v.
Cruse, 737 A.2d 771, 773 (Pa.Super. 1999). The substantive
test for a non-monetary order requires that the petitioner:
(1) makes a strong showing on the likelihood of prevailing
on the merits of the appeal; (2) shows that without the
supersedeas, the petitioner will suffer irreparable harm;
(3) shows that the stay will not substantially harm other
parties; and (4) shows that the stay will not harm the pub-
lic interest. Pa. Pub. Util. Comm’n v. Process Gas
Consumers Group, 467 A.2d 805, 808-09 (Pa. 1983). Accord,
Young J. Lee, Inc. v. Comm. of Pa., 474 A.2d 266, 272 (Pa.
1983) (“We now require a person seeking a stay to make a
strong showing that he is likely to prevail on the merits as
well as to show irreparable harm and that the stay will not
substantially harm other interested parties or the public
interest.”). If a petitioner makes a strong showing on the
second, third, and fourth prongs of this test, the court
“should not be…inflexible” in applying the first prong, and
“‘may exercise its discretion to grant a stay if the movant
has made a substantial case on the merits.’” Process Gas
Consumers, 467 A.2d at 809 & n.8 (quoting Washington
Metropolitan Area Transit Comm’n v. Holiday Tours, Inc.,
559 F.2d 841, 843 (D.C. Cir. 1977)).

On the first prong, as shown in this Court’s February 11,
2008 Opinion, there has not been a strong showing that
Sweeney is likely to prevail on the merits. As to the sec-
ond prong, there is no showing that Sweeney would be
irreparably harmed by paying the $750 now. Because
Sweeney will pay the sum to another attorney, it seems
highly likely that, if she does prevail on the merits, she
will be able to recover the money. While there may be no
harm to Husband or to the public interest if supersedeas
is granted (prongs three and four), Sweeney’s inability to
satisfy either prong one or prong two would end the
inquiry.

James L. Pascoe, Mayor v.
Borough Council of the

Borough of Carnegie, Pennsylvania
Mayor’s Voluntary Resignation—Acceptance of Resignation
by Borough Council

1. Mayor has no authority to rescind his voluntary resig-
nation after effective date.

2. Borough Council need not accept a resignation in order
for it to be effective.
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(Joan Shoemaker)
Ira Weiss for Plaintiff.
Vincent A. Tucceri and Joseph G. Lucas for Defendant.

No. GD 07-23350. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., March 3, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
This declaratory judgment action raises the issue of

whether or not a resignation, voluntarily made, with a spec-
ified effective date, may be rescinded after that date has
passed.

Plaintiff, the Mayor of Defendant Borough, submitted
his letter of resignation dated October 23, 2007 and indicat-
ed his resignation was to be effective that same date. He
then rescinded the resignation two days later. Borough
Council never acted formally on the resignation. On
December 3, 2007, the Honorable Christine Ward, sitting as
the Motions Judge, preliminarily enjoined the Borough
Council “from naming a Mayor to replace Plaintiff pending
final resolution of the underlying controversy in this mat-
ter.” The pleadings were closed, the case placed at issue,
and the parties then filed joint stipulations of fact and
argued the case by briefs. The case was assigned to the
undersigned for Decision.

The Court concludes that the Plaintiff ’s resignation
from the position of Mayor of the Borough of Carnegie
was effective as of the date Plaintiff himself specified,
October 23, 2007, and that there was no power to rescind
that resignation after the effective date had passed. The
Court also concludes that the Borough Code (“the Code”)
does not expressly cover the question of whether or not
Council must accept a resignation in order for it to be
effective.

The Code lists the Powers and Duties of Council in 53 P.S.
Sec. 460005 and 460006 respectively. There is no mention in
either section of any need or requirement that Council rule
on someone’s resignation in any manner. In addition, the
more recent cases touching on the issue suggest that the
Plaintiff is bound by the date he elected as his resignation
date. In addition, logic would also dictate that, if someone
resigns as of a certain date, he cannot change his mind after
that date has passed.

The Court concludes that the preliminary injunction must
be dissolved and a declaration entered in favor of Defendant.
See Order filed herewith.

Pursuant to the Rules of Court cited above, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: March 3, 2008

ORDER OF COURT
AND NOW, to-wit, this 4th day of March 2008, after

consideration of the stipulated facts and the briefs of
counsel submitted in lieu of an evidentiary hearing and
oral argument, the Court concludes that the declaration
sought by the Plaintiff must be DENIED for the reasons
set forth in the attached Decision of the Court, and the
Court instead declares that the resignation of the Plaintiff
as the Mayor of the Borough of Carnegie was effective as
of October 23, 2007, and that the said office has been
vacant since that date.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v.
Antonio Ashley

Mandatory Sentence—Possession of Firearm During Drug
Offense—Search—Seizure

1. Where defendant had ability to control gun in close
proximity to controlled substance that was basis for convic-
tion of drug offense, mandatory sentence of 42 Pa.C.S.
§9712.1(a) is applicable.

2. Where apartment resident consented to police entry on
premises and led police to gun in plain view, gun was prop-
erly seized as evidence.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
William Kaczynski for Defendant.

No. CC 200617192. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., February 28, 2008—The Defendant was

charged with Possession with the Intent to Deliver a
Controlled Substance,1 and two (2) counts of Possession of a
Controlled Substance.2 On August 14, 2007, the Defendant
proceeded non-jury, and was convicted on all charges. On
November 5, 2007 the Defendant was sentenced to serve a
term of imprisonment of not less than 5 years nor more than
10 years.

A timely Notice of Appeal was filed on November 29,
2007. A Concise Statement of Matters Complained of on
Appeal was filed on February 21, 2008. The concise state-
ment asserts that the Court erred in imposing the 5-year
mandatory sentence under 42 Pa.C.S. §9712.1, the Court
erred in denying the Defendant’s motion to suppress, and the
evidence was insufficient to sustain the convictions for pos-
session with intent to deliver cocaine and possession of
cocaine and marijuana.

On September 26, 2006, the police were called to the
apartment of the Defendant and Charmaine Holloway for a
domestic dispute, possibly involving a gun. When the police
arrived, they found Ms. Holloway and the Defendant outside.
Ms. Holloway told the officers that the Defendant had a gun
inside the residence, invited the police inside the apartment,
and showed them the gun on top of a kitchen cabinet where
the police then recovered a stolen .380 caliber firearm.

Both Ms. Holloway and the Defendant were then arrest-
ed. As this was occurring, Ms. Holloway asked an officer to
place a set of earphones she was wearing on top of a mantle
in the living room. As the officer was complying with this
request, he saw in plain view a bag of marijuana. Once
inside the police car, Ms. Holloway requested that the police
secure the apartment. In the process of doing that task, the
police saw and seized from the top of a cabinet in the
kitchen a bag containing 34 smaller bags of crack cocaine.
Part of the bag containing the crack had been hanging off
the top of the cabinet.

At trial, the evidence introduced showed that a total of 2.5
grams of crack cocaine was seized from the kitchen, .19
grams of marijuana was recovered from the top of the living
room mantle, and $170 in currency was found on the
Defendant along with a cellular telephone. Finally, the
Commonwealth produced an expert witness. The expert tes-
tified that in light of all the evidence gathered from the
Defendant and the Defendant’s home, the cocaine in this
matter was possessed with the intent to deliver it.

Under 42 Pa.C.S. §9712.1(a):
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Any person who is convicted of a violation of section
13(a)(30) of the act of April 14, 1972 (P.L. 233, No.
64), known as The Controlled Substance, Drug,
Device and Cosmetic Act, when at the time of the
offense the person or the person’s accomplice is in
physical possession or control of a firearm, whether
visible, concealed about the person or the person’s
accomplice or within the actor’s or accomplice’s
reach or in close proximity to the controlled sub-
stance, shall likewise be sentenced to a minimum
sentence of at least five years of total confinement.

All that 42 Pa.C.S. §9712.1(a) requires in order to trigger
the applicable sentence is that the Defendant have the abili-
ty to control a gun that is in close proximity to the controlled
substance that served as the basis for the conviction for vio-
lating 35 P.S. §780-113(a)(30). In this case, the evidence
showed that the Defendant had controlled the stolen gun in
the past, and that the gun was found in the same kitchen of
the Defendant’s apartment as was the 2.5 grams of crack
cocaine. Consequently, this Court did not error in imposing
its sentence.

As to the challenge raised by the Defendant that this
Court erred in denying suppression of the evidence seized,
the scope of review of a suppression court’s ruling is con-
fined primarily to questions of law. A suppression court’s
decision must stand unless its legal conclusions are in error.
Commonwealth v. Gommer, 665 A.2d 1269, 1270 (Pa.Super.
1995) The evidence was clear that Ms. Holloway consented
to the police’s entry, and re-entry of the premises. She not
only invited the police into the apartment, but also led them
to the gun. The tasks that she requested the police perform
led to the recovery of contraband that was in plain view. This
Court, therefore, did not commit error in denying the motion
to suppress filed by the Defendant.

As to the Defendant’s sufficiency of the evidence
claim:

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt…. When reviewing a sufficiency
claim the court is required to view the evidence in
the light most favorable to the verdict winner giv-
ing the prosecution the benefit of all reasonable
inferences to be drawn from the evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa.Super.
2003) quoting Commonwealth v. Widmer, 744 A.2d 745, 751
(Pa. 2000) (citations omitted) The trier of fact may infer that
a party intended to deliver drugs “from an examination of the
facts and circumstances surrounding the case.”
Commonwealth v. Kirkland, 831 A.2d 607, 611 (Pa.Super.
2003) Examination of all the facts introduced at trial, coupled
with the testimony of the Commonwealth’s expert, establish-
es that the Commonwealth clearly met its burden of proof as
to all the charges, and this issue is thus without merit.

For all of the above reasons, the Judgment of Sentence in
this matter must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: February 28, 2008

1 35 P.S. §780-113(a)(30)
2 35 P.S. §113(a)(l6)

Commonwealth of Pennsylvania v.
Silas Joseph Adams

First Degree Murder—Conspiracy—Credibility of Witnesses

1. Proof that defendant was one of three individuals who
attacked and killed the victim and proof of conspiracy
between the three individuals to cause serious bodily injury
or death to victim were sufficient to convict defendant of
first degree murder.

2. Use of illicit drugs by a witness or the witness’s level of
intoxication at the time of the events to which that witness is
testifying does not disqualify a witness from testifying but is
a consideration for the jury in determining the witness’s
credibility.

3. Court’s instruction to jury regarding credibility of wit-
nesses and special instruction to the jury regarding witness’s
use of crack cocaine was proper.

4. Denial of motion for a mistrial was proper where state-
ment by witness that defendant was a crack dealer was not
prejudicial in the context of all of the facts of the case and
Court cautioned jury to disregard the statement and not con-
sider it as evidence.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
Suzanne Swan for Defendant.

Nos. CC 200400739 and 200401066. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 4, 2008—On April 27, 2005, the

appellant, Silas Joseph Adams, (hereinafter referred to as
“Adams”), was found guilty of first-degree murder following
a jury trial. He was also found guilty of the charges of crim-
inal attempt to commit homicide, aggravated assault, aggra-
vated assault and attempting to cause bodily injury to a
police officer and recklessly endangering another person. In
a separate non-jury trial, Adams was also found guilty of vio-
lation of the Uniform Firearms Act, person not to possess a
firearm. On July 20, 2005, Adams was sentenced to life with-
out the possibility of parole as a result of his conviction of
first-degree murder and to an aggregate consecutive sen-
tence of sixteen to thirty-two years for his convictions on the
remaining charges.

Adams filed timely post-sentencing motions, which were
denied by operation of law pursuant to Pennsylvania Rule of
Criminal Procedure 720(b)(3). Adams was given notice of
the denial of his post-sentencing motions by operation of law
and filed a timely appeal to the Superior Court from the
denial of those motions. Adams was directed pursuant to
Pennsylvania Rule of Appellate Procedure 1925(b) to file a
concise statement of matters complained of on appeal and
has complied with that directive.1

In his statement of matters complained of on appeal,
Adams has suggested that the Trial Court erred in failing to
grant his motion for a mistrial after a Commonwealth wit-
ness testified that Adams sold crack cocaine and that this
statement was highly prejudicial thereby stripping him of
his presumption of innocence. In addition, Adams maintains
that the Commonwealth failed to provide any evidence of the
fact that the bullets or casings found at the scene of the
shooting came from the gun that he possessed at the time of
his arrest. Adams also suggested that the Commonwealth
failed to demonstrate that he was the individual who caused
the victim’s death or acted in concert with others who may
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have caused that death. Adams next maintains that one of
the Commonwealth witnesses was under the influence of
crack cocaine at the time of the shooting and that while she
was near-sighted and wore prescriptive glasses, she did not
have the glasses on and, therefore, her testimony was unre-
liable and inconsistent with prior statements she had given.
Adams also maintains that another Commonwealth witness,
who also was under the influence of crack cocaine, gave tes-
timony that was inconsistent not only with her prior state-
ments but, also, with the testimony of the other eyewitness.
Finally, Adams maintains that his defense witness provided
sufficient testimony to establish that Adams never shot at
the police officer that was the alleged victim of the aggravat-
ed assault. In order to understand these contentions of error,
it is necessary that a brief review of the facts be made.

On December 27, 2003, the victim, Ivan Pegues, (here-
inafter referred to as “Pegues”), drove his red Pontiac Grand
Am to 7372 Hamilton Street, which is the residence of
Yvonne Luckey, (hereinafter referred to as “Luckey”). This
residence was known in the neighborhood to be a crack
house where individuals who wanted to smoke crack cocaine
could go to either purchase or to smoke crack cocaine or
both. Luckey was an acknowledged crack cocaine user who
smoked that substance on a daily basis. Pegues parked his
car on Hamilton Street, went into the residence and was
seated in the living room with Adams, having an animated, if
not heated, discussion. Luckey observed both of these indi-
viduals and also noticed that Adams possessed an SKS
assault rifle. Luckey had a brief conversation with Monaca
Patterson, (hereinafter referred to as “Patterson”), a friend
of hers and also another crack cocaine user. Patterson told
Luckey that she observed two black males who were across
the street, acting in a suspicious manner. Luckey received
more crack cocaine and went back upstairs to her bedroom
on the second floor.

Shortly before midnight, Pegues left Luckey’s residence,
got in his car and was driving down Hamilton Street and was
about to make a left-hand turn onto Collier Street when three
individuals opened fire on his car and shot at it and him
more than forty times. Patterson, who left Luckey’s house
almost immediately after Pegues, was walking down the
street when she saw Adams off to her left with the assault
rifle and then heard four shots. She went to the ground, got
beneath a car and did not look up until all of the shooting had
ceased. Luckey, who remained in her residence, after hear-
ing the first shot, went to the window and observed Adams
running down the street firing his assault weapon.

Detectives Kavals and Mercurio, (hereinafter referred to
as “Kavals” and “Mercurio”), of the Pittsburgh Police
Department, were on routine patrol on North Dunfermine
Street when they heard thirty to forty gunshots. They pro-
ceeded to the intersection of Hamilton and Collier Street and
found the red Grand Am that had been bullet-ridden. Kavals
looked into the car expecting to find a victim only to discov-
er that the Pontiac Grand Am had been abandoned along
with a forty caliber semi-automatic weapon. Kavals then
tried to locate the driver of the Pontiac Grand Am, but he
could not. Pegues’ body was found in a yard several hun-
dreds of feet away from the shooting. His partner, Mercurio,
began to run toward Formosa Way in an effort to locate the
shooters. Several moments later a couple of more shots were
fired and Mercurio radioed Kavals that three black males
were running toward Braddock Avenue. Kavals got back in
his car and was in constant radio communication with his
partner. He proceeded down Hamilton onto North Braddock
and as he was approaching Kelly Street he saw his partner,
who told him that the three individuals had split up. Kavals
then proceeded down Kelly Street when he observed Adams

walk from between two houses and fire two shots. Kavals
radioed to his base radio operator that he was being fired
upon by Adams.

Adams continued to run between homes and streets until
he reached an apartment building on Bennett Street and
went to the third floor and broke into an apartment occupied
by two teenage girls and three small children. Adams was
seen by other Pittsburgh police officers that participated in
this chase take the assault rifle and attempt to hide it on the
outside porch. When the officers went into the apartment,
Adams was standing behind one teenage girl and went onto
the floor when he was directed to do so. He was subsequent-
ly handcuffed and then placed under arrest.

Adams’ initial claim of error is that the Commonwealth
failed to provide any evidence that the shell casings and bul-
let fragments which were recovered from the scene of the
shooting of Pegues were from a weapon that Adams pos-
sessed. Pegues was shot at the intersection of Hamilton and
Collier Street and all of the witnesses who testified indicated
that they thought that there were anywhere between thirty
and forty shots fired. The police recovered a total of twenty-
seven shell casings, twenty-five of which were located on
Hamilton Street and two of which were located on Kelly
Street. In addition, there were a number off bullet fragments
that were retrieved from the vehicle in an area where the
vehicle was and from Pegues body. The two shell casings that
were recovered from Kelly Street, where Kavals was fired
upon, were fired from the assault rifle used by Adams. While
it is true that the shell casings recovered at Hamilton Street
were not fired from Adams’ gun, the same cannot be said for
the fragmented bullets recovered from the scene and
Pegues’ body. Dr. Robert Levine, a criminalist specializing in
firearms identification, testified that the fragmented bullets
came from an assault rifle and while he could not say that
they came from the gun that Adams possessed, he could not
exclude that possibility either.

Kavals and Mercurio, who were in close proximity to the
shooting scene, heard thirty or forty shots and immediately
went to the area where they thought the shots came from and
saw three black males running from the scene. Patterson
saw Adams in the possession of an assault rifle as she was
walking down the street and heard the first of the thirty to
forty shots that were fired. Luckey, when she heard the first
shot, looked out her window and saw Adams running toward
the Pontiac Grand Am, firing his weapon. The record in this
case clearly reveals that there were three shooters, because
of the types of casings and ammunition that were recovered
from the scene and that Pegues was the obvious target of the
initial shooting. After Pegues had been shot, his assassins
ran away together until they encountered the police, at
which point in time they separated. The Commonwealth’s
evidence clearly established a common plan between the
three shooters to kill Pegues. The evidence collected both at
the scene and at the apartment where Adams was appre-
hended, connected him to that shooting.

Adams next contends that the Commonwealth failed to
prove beyond a reasonable doubt that Adams was the indi-
vidual who killed Pegues or that he acted as an accomplice.
As previously noted, there were three individuals who
attacked and ultimately killed Pegues. That was demonstrat-
ed by the shell casings and bullet fragments that were recov-
ered by the police. The bullet fragments that were recovered
during the course of the autopsy, while not being positively
identified as being discharged from the weapon which
Adams possessed, were consistent with the type of ammuni-
tion that that weapon would use. The manner in which the
assault on Pegues occurred clearly established the conspira-
cy between the three individuals to cause serious bodily
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injury or death to Pegues. Pegues’ death was accomplished
because of that conspiracy.

Adams’ next two contentions of error deal with the cred-
ibility of two of the Commonwealth’s witnesses, Luckey and
Patterson. Adams maintains that neither of these individuals
were credible since they had been smoking crack cocaine all
day and that Luckey, who was near-sighted and required
glasses, did not have them on the night of the shooting when
she was looking out the window and therefore could not have
seen what she is alleged to have seen. With respect to
Patterson, she also was abusing crack cocaine and had not
slept in twenty-four hours. Her version of who left Luckey’s
house first was inconsistent with Luckey’s and inconsistent
with prior statements that she had given to the police. All of
this information was given to the jury to consider in terms of
whether or not any of all of the statements made at the time
of trial were to be believed by the jury.

The Pennsylvania Supreme Court in Commonwealth v.
Fletcher, 561 Pa. 266, 750 A.2d 261, 296 (2000) recognized
that the use of illicit drugs did not disqualify a witness from
testifying but, rather, was a consideration for the jury in
determining that witness’ credibility.

Appellant next claims that the trial court erred in
not striking the testimony of Angelic Kirkman dur-
ing the penalty phase on the basis that the witness
was incompetent. Kirkman testified that she was
smoking crack cocaine in a parked car with anoth-
er woman when she observed appellant shoot the
victim and that she overheard appellant make cer-
tain remarks while shooting the victim. The trial
court asked the witness whether the drugs she had
used that night affected her ability to perceive and
relay what she saw. The witness indicated that the
drugs did affect her perceptions but then stated
that she had not heard any remarks the appellant
made while shooting the victim. Appellant moved
to strike her testimony in its entirety.

The trial court overruled the objection and proper-
ly determined that it was for the jury to evaluate
Kirkman’s credibility against the backdrop of
admitted drug use on the night of the killing and
her testimonial inconsistencies. These factors went
to the weight of her testimony, not her competency.
Commonwealth v. Parks, 453 Pa. 296, 301, 309 A.2d
725, 728 (1973), cert. denied, 414 U.S. 1074, 94 S.Ct.
589, 38 L.Ed.2d 481 (1973)(a witness is not incom-
petent per se merely because it is established that
he is a drug addict and had taken drugs prior to the
incident to which he testifies); Commonwealth v.
Farrell, 319 Pa. 441, 444, 181 A. 217, 218
(1935)(“the use of narcotics may impair mind and
memory, the extent of the impairment is for the
jury’s measurement.”). Accordingly, the trial court
did not abuse its discretion in failing to strike this
testimony.

Similarly, in Commonwealth v. Drew, 500 Pa. 585, 459 A.2d
318, 321-322 (1983), the Court recognized that a witness’ level
of intoxication at the time of the events to which that witness
is testifying is a matter for the jury’s consideration in deter-
mining the credibility of that witness and any conflicts in the
testimony of that witness and any other witnesses.

As stated in McCormick on Evidence,

Any deficiency of the senses, such as deafness, or
color blindness or defect of other senses which
would substantially lessen the ability to perceive

the facts which the witness purports to have
observed, should of course be provable to attack
the credibility of the witness, either upon cross-
examination or by producing other witnesses to
prove the defect….

[Abnormality]…is a standard ground of impeach-
ment. One form of abnormality exists when one is
under the influence of drugs or drink. If the witness
was under the influence at the time of the happen-
ings which he reports in his testimony or is so at the
time he testifies, this condition is provable, on
cross [examination] or by extrinsic evidence, to
impeach.

McCormick, Evidence, §45 (2d edition. 1972)

We have consistently held that intoxication on the
part of a witness at the time of an occurrence about
which he has testified is a proper matter for the
jury’s consideration as affecting his credibility. As
we stated in Commonwealth v. Yost, 478 Pa. 327,
A.2d 956, 961 (1978),

“If…mental condition at that time had been
impaired so as to affect his ability to remember
what he saw or heard, evidence as to his condition
would be relevant. Commonwealth v. Ware, 459 Pa.
334, 329 A.2d 258 (1974). Such impairment may be
shown on the basis of use of drugs or alcohol at
such time, but questions on their use at other times
are impermissible.”

There was considerable conflict as to critical facts
between the versions given by Ms. Blair and appel-
lant. Ms. Blair testified that appellant went into the
basement to get a gun and stayed down there for
twenty (20) minutes. Appellant claims she walked
to the other side of the kitchen, opened the base-
ment door, reached in a bag and secured the
weapon. Appellant testified that it was only a few
seconds between the time her husband put the cord
around her neck and when she shot him. The infer-
ences to be drawn from Ms. Blair’s testimony sug-
gested a considerably longer period of time elaps-
ing between any confrontation appellant may have
had with her husband and the actual shooting.

The testimony suggested that appellant had been
drinking and playing cards with friends for approx-
imately seven (7) hours. The record also establish-
es that the Commonwealth had evidence to be used
if the fact of her drinking had been contested by
appellant, that her blood alcohol at the time of
arrest was .18. It is therefore clear that the jury
could appropriately consider the effect of the alco-
holic consumption in resolving the conflicts in the
testimony between Ms. Blair’s testimony and that
of appellant.

In considering the credibility of these two witnesses it
should be noted that Patterson told Luckey that there were
two black males lurking between some housing in dark cloth-
ing. Luckey confirmed this when she looked out the window
after the shooting had begun. Adams joined these two other
individuals when he ran down the street shooting at Pegues’
vehicle. Both Kavals and Mercurio, after hearing the shots
and arriving to the area where they believed the shots were
fired, saw three black males in dark clothing fleeing from
the scene. While both Luckey and Patterson had abused
crack cocaine the entire day, the physical facts and observa-
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tions made by Kavals and Mercurio, provide a sufficient
basis to suggest that the testimony, which was given at the
time of trial, was credible. Judge Coville in his charge to the
jury, instructed as to how the jury should analyze the issue of
the credibility of all of the witnesses. (Trial Transcript,
Volume V, pp. 141-142). With respect to the testimony of
Luckey and Patterson, he gave a special instruction regard-
ing their use of crack cocaine and the fact that Luckey was
not wearing her glasses. (Trial Transcript, Volume V, p. 166).

Adams has also suggested that the testimony provided by
Miles Jones, (hereinafter referred to as “Jones”), demon-
strated at Adams was not shooting at Kavals. The jury heard
both Kavals and Jones and obviously decided to resolve the
issue of credibility in favor of Kavals. Kavals testified that he
saw Adams, whom he knew from previous meetings and that
he was less than twenty-five feet away from him when he
fired the first shot. He also saw him lower the barrel of the
assault rifle and taking dead aim at him. Kavals also testified
that he ducked down underneath the steering wheel in order
to provide as much protection against the shots that were
being fired at him by Adams. In considering the testimony of
Jones and Kavals, the jury had evidence that these assault
weapons were being used to murder Pegues and that Jones
and his co-conspirators were fleeing from the police. In addi-
tion to Kavals’ testimony, Mercurio testified that he heard the
radio dispatch being sent by Kavals saying that he was being
fired upon. Obviously the jury resolved the credibility issue
in favor of Kavals and discounted Jones’ testimony.

Finally, Adams has suggested that the Court erred in fail-
ing to grant a request for a mistrial when Luckey testified
that Adams was a crack dealer. Luckey was asked on direct
examination on how she knew Adams and she replied that he
sold crack cocaine on and off. Adams’ trial counsel immedi-
ately objected to that testimony and made a motion for a mis-
trial, which motion was denied by the Trial Court although
the Trial Court did suggest that it thought that that statement
might be prejudicial. The Court instructed the jury that they
were to disregard the last answer and they were not to con-
sider it as evidence in this case.

A motion for a mistrial is a matter addressed to the dis-
cretion of the Court. Commonwealth v. Jones, 542 Pa. 464,
668 A.2d 491 (1995). A Trial Court need only grant a mistri-
al where the alleged prejudicial event may reasonably be
said to deprive the defendant of a fair and impartial trial.
When Luckey’s statement is viewed in the context of all of
the evidence, it is clear that Adams was not deprived of his
right to a fair trial nor was his presumption of innocence
stripped from him. Adams now maintains that that statement
stripped him of his presumption of innocence since it labeled
him as a criminal. This statement, when examined in the
abstract, might have been prejudicial, however, when exam-
ined in the context of the facts of this case, it was nothing
more than stating the obvious. The district attorney in his
opening statement, identified 7273 Bennett Street, Luckey’s
residence, for what it was, a crack house. He stated that they
would hear testimony that numerous people went to that
house solely for the purpose of smoking crack cocaine but
not everyone there did. The testimony also showed that
Pegues was a drug dealer and, in fact, had supplied Luckey
with crack cocaine on that evening. In addition, there was
testimony that Adams and Pegues were seated on the couch
in an animated discussion and that Adams had in his posses-
sion a clearly identifiable assault rifle. When viewed in the
context of the entire proceeding, it is clear that there were
people who were at Luckey’s house smoking crack cocaine
and there were the people who were selling it. While
Luckey’s statement that Adams was a crack dealer might
appear prejudicial in the abstract, it was not in the context of

all of the facts of this case and the Court properly cautioned
the jury to disregard that statement and not to consider it as
evidence.

Cashman, J.

Date: March 4, 2008

1 Adams’ file was reassigned for the purpose of filing an
opinion in light of the fact that Adams’ Trial Judge, the
Honorable Robert E. Colville, assumed senior status and was
made a Senior Judge of the Superior Court of the
Commonwealth of Pennsylvania.

Commonwealth of Pennsylvania v.
Jason Silliman

Motor Vehicle Stop—Grounds for Investigatory Stop

1. An investigatory stop is justified when police have a
reasonable suspicion that criminal activity is afoot and
police can point to specific and articulable facts which rea-
sonably support that suspicion.

2. When defendant drove onto construction site at 2:15
a.m. in area where thefts of equipment and piping recently
occurred and defendant turned off his headlights, officer had
a basis for a reasonable suspicion to stop defendant’s vehicle.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
Joseph A. Paletta for Defendant.

No. CC 200609281. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 7, 2008—The sole issue presented in

the instant appeal is whether or not the arresting officer had
specific and articulable facts giving rise to reasonable suspi-
cion that criminal activity was afoot, thereby permitting him
to stop the motor vehicle being driven by the appellant,
Jason Silliman’s, (hereinafter referred to as “Silliman”).

On April 8, 2006, Jason Safar, (hereinafter referred to as
“Safar”), a ten-year veteran of the Monroeville Police
Department, was on routine patrol along Speelman Lane in
the Borough of Monroeville. Safar was approaching the
municipal water authority building which was then under
construction, and noticed a dirty, black Jeep that was
approaching the partially constructed building. Since it was
2:15 in the morning, Safar slowed down to continue to
observe this Jeep. The Jeep proceeded to the municipal
building and then turned around and headed toward
Speelman Lane, when it turned off its lights. Safar flashed
his high beams to allow it to turn onto Speelman Lane at
which point in time the driver of the Jeep turned his lights
back on.

Safar followed the Jeep and pulled it over in light of the
fact that he believed that this vehicle may have been at the
construction site in an attempt to steal construction equip-
ment or copper tubing. There had been a number of those
thefts that had occurred recently in Monroeville and he was
concerned that there was no legitimate purpose for which
this vehicle was on that construction site at 2:15 in the morn-
ing. The fact that the driver of the vehicle turned his lights
off when it was approaching Speelman Lane, led Safar to
believe that he was attempting to avoid detection.
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Safar approached the driver’s side of the vehicle and
spoke with Silliman and noticed a strong odor of alcohol and
other indicia of intoxication. Safar had Silliman perform
some field sobriety tests, all of which he failed. Silliman sub-
mitted to a blood alcohol test and that test revealed a blood
alcohol content of .154%. Following a non-jury trial, Silliman
convicted of two counts of driving under the influence of
alcohol and sentenced to six months probation, two months
of which were to be served through the Intermediate
Punishment Program, fined seven hundred fifty dollars, was
required to attend and to complete driving school, and also
to have an alcohol evaluation performed by the probation
department.

Silliman maintains that the Safar had no reasonable sus-
picion to believe that criminal activity was afoot and, as
such, that the stop of Silliman’s vehicle was illegal. Safar
testified that the stop of the vehicle was not predicated on
any motor vehicle violation but, rather, his suspicion that
criminal activity was afoot. In Commonwealth v. Gleason,
567 Pa. 111, 785 A.2d 983, 989 (2001), the Pennsylvania
Supreme Court set forth the basis upon which a motor vehi-
cle stop might be made.

If the alleged basis of a vehicular stop is to permit
a determination whether there has been compli-
ance with the Motor Vehicle Code of this
Commonwealth, it is incumbent [sic] upon the
officer to articulate specific facts possessed by
him, at the time of the questioned stop, which
would provide probable cause to believe that the
vehicle or the driver was in violation of some pro-
vision of the Code.

This standard recognized the power vested in a police officer
pursuant to the provisions of the Motor Vehicle Code.1 In the
instant case, Safar acknowledged that this was not a stop
made as a result of a violation of the Motor Vehicle Code but,
rather, based upon suspicions that Safar had that criminal
activity was afoot.

It is well-established that a police officer may conduct a
brief, investigative stop of an individual if the officer
observed unusual conduct which leads him to reasonably
conclude, in light of his experience that criminal activity
might be afoot. Commonwealth v. Preacher, 827 A.2d 1235
(Pa.Super. 203). In Commonwealth v. Melendez, 544 Pa. 323,
676 A.2d 226, 228 (1996), the Court detailed the circum-
stances under which an individual would not be subject to an
unreasonable search or seizure.

In Commonwealth v. Rodriquez, 532 Pa. 62, 71, 614
A.2d 1378, 1382 (1992), this court stated:

In accordance with the protections afforded our
citizens under Article I, Section 8, we have recog-
nized only two instances where police may “seize”
an individual[;] both require an appropriate show-
ing of antecedent justification: first, an arrest
based upon probable cause, Commonwealth v.
Duncan, 514 Pa. 395, 525 A.2d 1177 (1987); second,
a ‘stop and frisk’ based upon reasonable suspicion,
Commonwealth v. Hicks, 434 Pa. 153, 253 A.2d 276
(1969).

In sum, there are two circumstances in which war-
rantless seizures of a person are constitutionally
permissible. The first is where police have proba-
ble cause to believe that a crime is being or is about
to be committed. The second is that a limited
seizure may be effected where there is a reason-
able police belief that criminal activity is afoot.

Hicks, 434 Pa. at 160, 253 A.2d at 279, interpreting
Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968)…

The remaining possibility for a legal seizure of the
person of Melendez is that the stop constituted a
stop and frisk under the Terry-Hicks line of cases.
However, unless police have “specific and articula-
ble facts” which lead them to suspect criminal
activity, Terry v. Ohio, 392 U.S. at 21, 88 S.Ct. at
1880, 20 L.Ed.2d at 906, they may not stop and
search any person without a warrant. Since the
Commonwealth offers no “specific and articulable
facts” here, there was no justification for even the
limited intrusion of a Terry stop.FN5

FN5. If, on the other hand, police have articulable
and reasonable suspicion of criminal activity,
they may conduct a brief investigatory stop for
the purpose of learning what they can, and during
the course of this stop, should they be reasonably
concerned for their safety, they may conduct a
pat-down of the suspect’s outer garments for
weapons. Terry v. Ohio, 392 U.S. 1, 85 S.Ct. 1868,
20 L.Ed.2d 889 (1968). It is always uncertain what
may be learned from a Terry stop, however, for
there is no requirement that the person stopped
answer any questions which are put to him, and in
that event, the police are without authority to do
more than make their presence known and, if
appropriate, conduct a surveillance of the sus-
pected activity.

An investigatory stop is justified only if the detaining offi-
cer can point to specific and articulable facts, which in con-
junction with the rational inferences derived therefrom, give
rise to a reasonable suspicion that criminal activity is afoot.
In determining whether or not reasonable suspicion exists,
one must examine the totality of the circumstances to see if
such reasonable suspicion existed. Commonwealth v. Riley,
715 A.2d 1131 (Pa.Super. 1998). The basis for Safar’s stop of
Silliman’s vehicle was Safar’s knowledge of thefts of equip-
ment and copper piping occurring at construction sites that
recently were occurring in the Monroeville area, the fact
that the municipal water building was currently under con-
struction and construction equipment and copper piping
were at that site, that it was 2:15 in the morning when Safar
observed Silliman driving on property that was not open to
the public and that he then turned off his headlights to avoid
detection. When reviewed in the totality of the circum-
stances, it is clear that Safar was able to provide specific and
articulable facts which coupled with the reasonable infer-
ences drawn therefrom, formed the basis for his reasonable
suspicion to stop Silliman’s vehicle.

Cashman, J.

Dated: March 7, 2008

1 75 Pa.C.S.A. §6308(b) provides as follows:

(b) Authority of police officer.—Whenever a police officer is
engaged in a systematic program of checking vehicles or
drivers or has reasonable suspicion that a violation of this
title is occurring or has occurred, he may stop a vehicle,
upon request or signal, for the purpose of checking the vehi-
cle’s registration, proof of financial responsibility, vehicle
identification number or engine number or the driver’s
license, or to secure such other information as the officer
may reasonably believe to be necessary to enforce the provi-
sions of this title.
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Judy L. Sigal v. Harry J. Sigal
Marital Settlement Agreement—Enforcement of Child
Support and Post-High School Educational Provisions—Child
as Intended Third Party Beneficiary—Statute of Limitations

1. The parties’ marriage settlement agreement resolved
child support and provided that Father pay $400.00 per week
until their daughter’s majority and $400.00 per week for her
college expenses thereafter.

2. Mother brought a petition to enforce the agreement and
the hearing officer set arrears at $97,968.00 and awarded
Mother counsel fees of $1,500.00.

3. The court granted Father’s exceptions, vacated the rec-
ommendation and remanded. The court instructed that there
should be no recommendation regarding post-high school
support provisions in the absence of the daughter’s joinder-
to the action.

4. At the time of the remand hearing daughter, who had
graduated from high school in 2002 and college in 2006, had
not been joined in the action by either parent.

5. The hearing officer held that Mother’s claim for child
support was barred by the statute of limitations and that the
claim for post-high school education could only be enforced
by the daughter. Father’s claim, that the support provision
was unconscionable, was dismissed.

6. On exceptions from this hearing officer’s recommenda-
tion, the court held that Father’s failure to plead the statute of
limitations in new matter per Pa. R.C.P. 1030 did not impair
his ability to raise the issue. Mother was not prejudiced and
was on notice that Father would assert the defense. The sup-
port rules govern the enforcement of support provisions in
agreements unless the agreement specifically provides other-
wise. 23 Pa.C.S.A. §3105(a); Pa. R.C.P. 1910.1(6).

7. Mother’s unexcused delay in seeking to enforce the agree-
ment contravenes the purpose of the statute of limitations, which
is to require that, where there are wrongs to be addressed, the
matters should be addressed without unreasonable delay.

8. Language in the agreement providing that, “independent
legal action may be brought to enforce the terms of this
Agreement…until it shall have been fully satisfied and per-
formed” does not constitute a waiver of the statute of limitations.
Legal action must be brought in accordance with applicable law.

9. Mother filed her Petition for Enforcement on June 29,
2006, and daughter was graduated from high school in May
2002. Mother’s claim for child support was barred by the
four year statute of limitations applicable to written con-
tracts. 42 Pa.C.S.A. §5525(a)(8).

10. Court held that daughter was the intended beneficiary
(not an incidental beneficiary) of the post-high school sup-
port provisions, relying on the fact that Father made the pay-
ments directly to her. Mother lacked standing to enforce the
agreement for daughter’s benefit.

11. Father’s college support obligation ended on May
2006, at daughter’s graduation from college, and her claim
remains viable until May 2010.

12. There was no error in failing to award Mother coun-
sel fees, in part because Mother delayed in bringing the
enforcement action and because daughter’s action was not
yet properly before the court.

(Hilary A. Spatz)
Carol L. Hanna for Plaintiff.
Stuart E. Savage for Defendant.
FD 98-008779 (002). In the Court of Common Pleas of

Allegheny County, Pennsylvania, Family Division.
Kaplan, J., February 27, 2008.

Leslie A. Brown v. Steven C. Brown
Counsel Fee as Sanction

1. Husband and Wife had been involved in a contentious
divorce which included proceedings regarding equitable dis-
tribution and the Husband’s noncompliance with support obli-
gations. When Husband noticed Wife’s counsel with a motion
to schedule a support modification hearing, Wife’s counsel ini-
tially asked him to defer presentation of the motion, which
counsel for Husband declined. On October 5, counsel for
Husband requested that a hearing be scheduled and notified
counsel for Wife on October 9 of a hearing for December 13.
Approximately five weeks later, counsel for Wife presented a
motion for continuance of the December 13 hearing, requiring
an appearance at motions’ court as it  was presented within
thirty days of the hearing date. Counsel for Wife alleged that
she had two previously scheduled court commitments that
had both been scheduled prior to the initial presentation date
of October 5. The judge granted the continuance so as not to
disrupt other trial judges’ dockets, but since counsel for Wife
waited well over a month and did not attempt any private res-
olution of the conflict in scheduling, ordered that counsel for
Wife pay $750 as a sanction to Husband. Counsel for Wife then
requested reconsideration, which was denied together with
Husband’s request for further counsel fee.

2. The trial court determined that an appeal regarding the
imposition of the counsel fee sanction was allowable by the
Superior Court as it was independent of any further action
required of the parties typically seen in orders that include
a counsel fee sanction. Counsel for Wife would also have no
opportunity to challenge the order if it were not reviewable.

3. The trial court had the inherent authority to impose
counsel fees as a sanction for egregious conduct of litigants
or their counsel. The judge determined that there was no
basis for objecting to the scheduling of the date, counsel for
Wife knew of her conflicting commitments at the time of the
initial presentation of the request for a hearing, did not
advise opposing counsel of inconvenient dates, waited over a
month to request a continuance, and never attempted to
resolve matters privately. The trial court determined that
this lack of professional courtesy and diligence constituted
dilatory conduct as it caused the support matter to be
delayed, which was prejudicial to Husband, and wasted the
time of opposing counsel as well as that of the Court.

4. The order of sanctions was not inconsistent with the
granting of a continuance as a granting of a continuance was
effectuated so as not to inconvenience other tribunals.

5. Further counsel fees were not awarded at the time of
the motion for reconsideration as counsel for Wife did follow
proper procedure in requesting reconsideration and, thus,
should not be punished for this request that did not cause
any delay in the underlying support proceeding.

(Christine Gale)
Mildred B. Sweeney for Plaintiff/Wife.
Robert J. Tate for Defendant/Husband.
Norma Chase for Appellant, Mildred B. Sweeney.
No. FD 03-4139-009. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., February 11, 2008.
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Craig Barlow v. Isaac Hamilton

Court: Common Pleas
Case Number: GD 06-000204
Jury Verdict: For Defendant
Date of Verdict: 9/24/07
Judge: Colville
Pltf ’s Atty: Jeffrey A. Pribanic
Def’s Atty: Joseph A. Hudock, Jr.
Type of Case: Motor Vehicle Accident
Experts: Plaintiff(s): None

Defendant(s): Jon B. Tucker, M.D.
Remarks: Defendant t-boned Plaintiff ’s vehicle when
Defendant slid into an intersection after failing to stop at a
stop sign. Plaintiff had stopped in the intersection when
momentarily blinded by sunlight reflecting from ice. Plaintiff
alleged he suffered injuries to the head, neck, back and right
arm which required medical treatment. He alleged his med-
ical bills exceeded $7,000.00. Defendant’s doctor opined that
while Plaintiff sustained a neck injury in the collision, it had
fully resolved. The jury found both Plaintiff and Defendant
were negligent in the collision and awarded zero damages.

Julia Berry v. Rosing, Inc.

Court: Common Pleas
Case Number: GD 04-011251
Jury Verdict: For Plaintiff in the amount of $10,000.00
Date of Verdict: 3/13/07
Judge: O’Reilly
Pltf ’s Atty: Matthew R. Wimer; Jamie K. Zurasky
Def’s Atty: Bruce S. Gelman
Type of Case: Negligence/Failure to Insure
Experts: Plaintiff(s): Harvey Slater, M.D.

Defendant(s): None
Remarks: Defendant Rosing, Inc. operated a restaurant and
bar, Rosing Lounge, where Plaintiff worked as a cook.
Plaintiff suffered severe burns to her feet and legs at work,
when the plastic container Plaintiff was pouring hot grease
into for storage melted and spilled onto her. Plaintiff filed
this action alleging Defendant failed to obtain insurance pur-
suant to the Pennsylvania Workers’ Compensation Act and
alleging that Defendant’s negligence caused her injuries.
Plaintiff presented evidence of economic damages of
$13,660.24, and also sought non-economic damages.
Defendant argued Plaintiff was not an employee but an inde-
pendent contractor with sole responsibility for and control of
the kitchen of its establishment. Defendant further argued
Plaintiff was contributorily negligent. The jury found in
favor of the Plaintiff and awarded her $10,000.00.

Karen Diaz v.
Donald Bonin, Penske Truck Leasing Corporation

and Penske Truck Leasing Co., L.P. and
National Equipment Services, Inc.

Court: Common Pleas
Case Number: GD 05-017498
Jury Verdict: For Plaintiff in the amount of $41,212.47
Date of Verdict: 1/17/07
Judge: O’Reilly

Pltf ’s Atty: Marc P. Weingarten; Jerry A. Lindheim
Def’s Atty: Victor J. Sullivan, Jr.
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Subrata Barua, M.D.,

(Greensburg, PA); Louis Catalano, M.D.
Defendant(s): Howard J. Senter, M.D.

Remarks: Plaintiff alleged that Defendant Bonin, driving a
truck owned by one or more of the corporate defendants,
negligently, carelessly and/or recklessly changed lanes
directly into Plaintiff ’s path, causing her serious injuries
including a cervical disc herniation and carpal tunnel syn-
drome requiring two surgeries. Both vehicles were traveling
west on Route 30; when Bonin abruptly attempted to trans-
fer from the left lane into the right lane, which was occupied
by Plaintiff. Plaintiff alleged that, in addition to not checking
his side mirror before switching lanes, Bonin had signifi-
cantly diminished hearing capacity, which may have pre-
vented him from hearing Plaintiff sound her horn to warn
him of her presence. Jury found for Plaintiff and awarded
$41,212.47 for past medical expenses only.

Paula H. Eury and Peter Eury, her husband v.
Rebecca D. Edelman

Court: Common Pleas
Case Number: GD 05-028261
Jury Verdict: For Plaintiff Paula Eury in the amount of

$4,954.56
Date of Verdict: 3/26/07
Judge: O’Reilly
Pltf ’s Atty: John W. McTiernan
Def’s Atty: Jason A. Hines; Stephen J. Summers
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Anthony C. Bilott, D.C.;

M.M. Prasad, M.D.; Helen Roppolo, M.D.
Defendant(s): Jon B. Tucker, M.D.

Remarks: Plaintiffs alleged that Defendant ran a red light,
striking Plaintiff ’s vehicle broadside and causing her to sus-
tain serious injuries to her neck and back. Defendant argued
that Plaintiff Paula Eury, a limited tort insured, did not suf-
fer serious injuries sufficient to entitle her to non-economic
damages as well as economic damages. The jury found that
Defendant was at fault, but that Plaintiff had not suffered a
serious injury, and awarded Plaintiff Paula Eury $4,954.56,
for economic losses only.

GGR of Delaware, Inc.
t/d/b/a Broker’s Settlement Services v.

Magyar Holdings, Inc. and Gregory Pellathy v.
William F. Gruber & Charles T. Reiff, Additional Defendants

Court: Common Pleas
Case Number: GD 05-019265
Jury Verdict: For Plaintiff in the amount of $73,112.37
Date of Verdict: 10/4/07
Judge: Horgos
Pltf ’s Atty: Thomas E. Weiers, Jr.; Richard W. Saxe, Jr.
Def’s Atty: Edward F. Voelker, Jr.
Type of Case: Breach of Contract
Experts: Plaintiff(s): None

Defendant(s): None

J U R Y  V E R D I C T S
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Remarks: Plaintiff filed this lawsuit alleging Defendant
Magyar, the franchisee, breached a franchise agreement by
failing to pay royalties as required. Plaintiff alleged
Defendant Magyar and Defendant Pellathy, its guarantor,
owed money damages due to the breach. In addition,
Plaintiff alleged Defendant Magyar breached a second
agreement which required it to operate an affiliated busi-
ness in conformity with the Pennsylvania Real Estate
Settlement Procedures Act. Defendants denied liability and
maintained that Plaintiff breached the franchise agreement
by failing to render certain services. Defendants filed coun-
terclaims against Plaintiff and a Complaint against
Additional Defendants, Plaintiff ’s principals. Defendants
alleged breach of contract, tortious interference with busi-
ness relations and unfair competition against Plaintiff and
Additional Defendants, the latter based on the allegation that
Plaintiff and its principals contacted Defendants’ clients and
made false, defamatory and misleading statements. The jury
found in favor of Plaintiff.

Cara A. Hoehn v. Gildas A. Kaib, Jr.

Court: Common Pleas
Case Number: GD 06-003872
Jury Verdict: For Plaintiff in the amount of $5,000.00
Date of Verdict: 3/12/07
Judge: Friedman
Pltf ’s Atty: Douglas C. Hart
Def’s Atty: Robert S. Bootay III; Gregory W. Bevington;

Jessa C. Demas; Fred C. Jug, Jr.
Type of Case: Contract
Experts: Plaintiff(s): None

Defendant(s): None
Remarks: Plaintiff Cara A. Hoehn purchased a home from
Defendant Gildas A. Kaib. Plaintiff viewed the home at least
three times prior to taking possession at which time she
noticed several air fresheners and deodorizers placed
throughout. She soon noticed a pervasive odor later deter-
mined to be from cat urine and feces. Plaintiff filed this law-
suit under the Real Estate Sellers Disclosure Law as well as
the Unfair Trade Practices and Consumer Protection Law.
Only the disclosure law issue was heard by the jury. (The
Unfair Trade Practices case was decided by Judge Friedman
in favor of Plaintiff.) Plaintiff argued that Defendant did not
disclose on his Seller Disclosure Statement that the home had
previously been inhabited by as many as fifty cats. Defendant
denied knowing of any odors and claimed he was unaware of
cats previously being on the property. Defendant further
argued that even if an odor existed, it did not constitute a
material defect. The jury determined a material defect did
exist on the property and that Defendant attempted to conceal
the material defect. The jury awarded Plaintiff $5,000.00.

Christine Hunsinger and Douglas Hunsinger,
husband and wife v.

Port Authority Transit of Allegheny County

Court: Common Pleas
Case Number: GD 05-033147
Jury Verdict: For Plaintiff Christine Hunsinger the sum

of $160,000.00 and for Plaintiff Douglas
Hunsinger the sum of $2,500.00

Date of Verdict: 9/7/07
Judge: Friedman
Pltf ’s Atty: Suzanne S. Weiss

Def’s Atty: Gregory A. Evashavik
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Heidi L. Fawber (life care

planner); Richard Paul Bonfiglio, M.D.
Defendant(s): Jon B. Tucker, M.D.

Remarks: Plaintiff-wife, a pedestrian, was struck by a PAT
bus as she crossed the street. Plaintiffs alleged Defendant’s
driver negligently failed to yield to Plaintiff-wife, who is
blind and walks using a white cane. The bus ran over
Plaintiff-wife’s foot and knocked her to the ground.
Defendant denied liability and contended Plaintiff-wife
walked into the bus. Plaintiffs alleged wage loss of nearly
$10,000.00 and past and future medical expenses including
$51,000.00 for a future hip surgery. Judge Friedman granted
Plaintiffs’ motion for directed verdict on liability. The jury
awarded Plaintiffs $162,500.00.

Dolly J. King v. Kelly E. Hill and Jeffrey Welsh

Court: Common Pleas
Case Number: GD 05-006648
Jury Verdict: For Defendant Hill
Date of Verdict: 3/28/07
Judge: Scanlon
Pltf ’s Atty: Peter J. King
Def’s Atty: Thomas A. McDonnell and Erin M. Braun

(for Defendant Hill)
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Robb E. Fishman, D.C.

Defendant(s): None
Remarks: Plaintiff was stopped at a yield sign at an intersec-
tion when she was struck from behind by a vehicle occupied
by Defendants, who fled the scene. Plaintiff obtained the
license plate number from the police, who were pursuing the
Defendants in connection to a burglary. Plaintiff was unable to
determine who was driving the vehicle, owned by Defendant
Hill and her mother. Plaintiff argued that if Defendant Welsh
had been driving, he was acting as Hill’s agent. Plaintiff
sought damages for her vehicle and the personal injuries she
suffered as a result of the accident. Defendant Hill argued
that Defendant Welsh, was driving but denied he was acting as
her agent. The jury found in favor of Defendant Hill.
Defendant Welsh could not be located for trial.

Dawn Mapel and Michael Mapel, wife and husband,
individually, and as Co-Administrators of the

Estate of Andrea Rose Mapel, Deceased v.
St. Clair Memorial Hospital, a Pennsylvania corporation;

Deborah Ann Lenart, M.D., individually; and
Patricia J. Bulseco, M.D., P.C., a Pennsylvania

Professional Corporation

Court: Common Pleas
Case Number: GD 04-018288
Jury Verdict: For Plaintiff in the amount of $895,000.00

against Defendant Lenart
Date of Verdict: 9/13/07
Judge: Della Vecchia
Pltf ’s Atty: Todd D. Bowlus; Harry S. Cohen;

John W. Jordan, IV
Def’s Atty: Linton L. Moyer (Deborah Ann Lenart, M.D.);

John C. Conti and Lisa Dauer (St. Clair
Memorial Hospital); Alan S. Baum
(Patricia J. Bulseco, M.D., P.C.);
James A. Wood (Patricia J. Bulseco, M.D.)
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Type of Case: Medical Malpractice
Experts: Plaintiff(s): Richard L. Stokes, M.D.

(Reston, VA); Sandra Reznik, M.D., Ph.D.
(Larchmont, NY); James L. Kenkel, Ph.D.
Defendant(s): Jay Goldberg, M.D.
(Philadelphia, PA); F. John Bourgeois, M.D.
(Staunton, VA); Kimberly Comport, R.N.,
M.S.N., CNS (Mars, PA); Ronald L.
Thomas, M.D.

Remarks: Plaintiffs filed this wrongful death and survival
action alleging professional negligence of Defendants after
Plaintiff-wife suffered a ruptured uterus during childbirth
resulting in the baby’s death. The uterus ruptured while she
attempted a vaginal birth after caesarean or “VBAC.”
Plaintiffs alleged Defendants deviated from the standard of
care by failing to detect that Plaintiff-wife’s uterus had rup-
tured and her baby was in peril. Plaintiffs also alleged
Defendant doctors failed to disclose the risks of VBAC.
Defendants maintained they recommended an emergency C-
section and that Plaintiff-wife refused. Defendant hospital
maintained its employees acted properly at all times in assess-
ing Plaintiff-wife’s condition. Defendant Dr. Lenart main-
tained that she acted reasonably and adhered to the standard
of care during the delivery. Defendant Bulseco maintained she
was not involved in the management of Plaintiff-wife’s labor
and that informed consent does not apply with regard to non-
surgical childbirth. The jury found in favor of Plaintiffs and
against Defendant Lenart and awarded $25,000.00 in wrongful
death damages and $870,000.00 in survival action damages.
Delay damages in the amount of $152,592.17 were added, for
a total of $1,047,592.17.

Norma J. Matheys as Executrix of the
Estate of Robert Matheys v.

Abdulrab Aziz, M.D., Mordecai Klein, M.D. and
Specialist in Cardiovascular Medicine, P.C.

Court: Common Pleas
Case Number: GD 04-1216
Jury Verdict: For Defendants
Date of Verdict: 3/23/07
Judge: Scanlon
Pltf ’s Atty: Gary M. Lang
Def’s Atty: Bernard R. Rizza (for Defendant Aziz);

Deborah D. Olszewski (for Defendant Klein)
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Robert M. Stark, M.D.

(Greenwich, CT); James E. Lowe, M.D.
(Durham, NC); James L. Kenkel, Ph.D.
(economist)
Defendant(s): Fredrick A Heupler, M.D.
(Cleveland, OH); Marc P. Sakwa, M.D.
(Troy, MI); Linda D. Gillam, M.D.
(Hamden, CT); Edward J. Mathis, Ph.D.
(Plymouth Meeting, PA)

Remarks: Plaintiff ’s Decedent underwent heart by-pass sur-
gery at UPMC-Shadyside Hospital. He was discharged in
stable condition but three days later was taken to Forbes
Regional Hospital due to altered consciousness and chest
pain. Echocardiograms revealed pericardial effusion. When
Mr. Matheys complained of pain in his left scapular region
Defendant Klein diagnosed cardiac tamponade, or excess
fluid accumulated within the pericardial sac so as to com-
press the heart. Mr. Matheys was flown to UPMC-Shadyside
and underwent surgery to drain the fluid. He went into car-
diac arrest and a second surgery revealed a perforated aorta.
Plaintiff alleged Defendants’ failure to diagnose and proper-

ly treat her husband caused months of cognitive impair-
ments and physical disability and his death several months
later. Plaintiff ’s damages included a Medicare lien in the
amount of $158,994.43 and future lost income of $304,748.74
as well as pain and suffering. Defendants argued that they
properly diagnosed Mr. Matheys’ condition and did not devi-
ate from the standard of care. The jury found in favor of
Defendants.

Joetta A. O’Neal and Leroy O’Neal, her husband v.
Anna Whiteherse; Joetta A. O’Neal and

Leroy O’Neal, her husband v.
Tudi Mechanical Systems, Inc. and Wesley Rosso

Court: Common Pleas
Case Number: GD 02-024544; GD-04-001998:

consolidated at GD-02-024544
Jury Verdict: For Defendants
Date of Verdict: 12/4/06
Judge: Della Vecchia
Pltf ’s Atty: Stephen Drexler
Def’s Atty: Gregg A. Guthrie (for Defendant

Whiteherse); Scott Milhouse (for
Defendants Tudi Mechanical and Rosso)

Type of Case: Motor Vehicle
Experts: Plaintiff(s): Peter J. Jannetta, M.D.

(neurosurgeon)
Defendant(s): Richard B. Kasdan, M.D.
(neurologist)

Remarks: Plaintiffs filed separate lawsuits as a result of two
motor vehicle accidents which occurred on April 30, 2001
and May 6, 2002. Plaintiff-wife alleged she developed a
debilitating pain syndrome, trigeminal neuralgia, from the
2001 accident which was aggravated by the 2002 accident.
Plaintiff-wife underwent two brain surgeries for the syn-
drome. Plaintiffs’ expert, the foremost authority on the syn-
drome, testified it was precipitated by the first accident and
worsened by the second. Defense expert Dr. Kasdan testified
Plaintiff did not report symptoms of the trigeminal neuralgia
until three and a half months after the first accident and
therefore it was not related to the accident. Plaintiffs
claimed unreimbursed medical bills of $44,000.00. Both
Defendants admitted negligence at trial. The jury found in
favor of Defendants, finding the negligence was not the fac-
tual cause of any harm to Plaintiff.

Barbara A. Stark v. Ralf McComb

Court: Common Pleas
Case Number: GD 06-004842
Jury Verdict: For Plaintiff in the amount of $13,315.00
Date of Verdict: 9/14/07
Judge: Colville
Pltf ’s Atty: John Lucas
Def’s Atty: William R. Haushalter
Type of Case: Motor Vehicle Accident
Experts: Plaintiff(s): Koran Gurcak, D.C.;

Dr. Dana Keys-Frezzell
Defendant(s): William D. Abraham, M.D.

Remarks: While Plaintiff was stopped in traffic, Defendant
rear-ended Plaintiff ’s vehicle, pushing it into another vehi-
cle. Plaintiff alleged the collision caused her to suffer
injuries including a head injury and a disc herniation in the
cervical spine. Plaintiff ’s alleged damages included medical
specials of over $15,000.00. Defendant admitted liability but
argued the collision occurred at low speed and caused only
minor vehicle damage. Defendant also maintained that
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Plaintiff had been diagnosed with degenerative disc disease
prior to the within collision and had been under the care of a
chiropractor for a year before the date of this accident. The
jury found in favor of the Plaintiff and awarded $13,315.00.

Matthew Blashford v.
William Blashford

Court: Common Pleas
Case Number: GD 97-019800
Jury Verdict: For Defendant
Date of Verdict: 5/23/07
Judge: O’Reilly
Pltf ’s Atty: James B. Cole
Def’s Atty: C. Leon Sherman; Thomas J. Campbell
Type of Case: Negligence
Experts: Plaintiff(s): None

Defendant(s): John B. Talbott, M.D.;
Leonard C. Hribar (Pennsylvania Game
Commission)

Remarks: Plaintiff underwent a right foot amputation after
allegedly suffering a seizure while hunting and shooting
himself in the foot. Plaintiff alleged that after a seizure he
often suffered from confusion for a day or more. The night
before his injury, he suffered a seizure in his father’s pres-
ence. Plaintiff filed this lawsuit against Defendant, his
father, alleging that Defendant was negligent in providing
Plaintiff with a shotgun when Defendant knew he suffered
from seizure disorder and knew Plaintiff was not in the prop-
er mental or physical condition to safely use a shotgun after
having suffered the seizure the night before. Defendant
denied he was in any way negligent.  The jury found in favor
of Defendant.

Pamela L. Creese, Administratrix of the Estate of
Deborah Jean Creese, Deceased Plaintiff v.

3609 Forbes Oakland Associates, LLC, t/d/b/a
3609 Forbes Oakland Partners LP and Strand Upstage, Inc.

t/d/b/a Upstage and/or Upstage Lounge v.
Steel City Glass, Inc., Additional Defendant

Court: Common Pleas
Case Number: GD 06-017341
Jury Verdict: For Plaintiffs in the amount of

$3,194,085.00
Date of Verdict: 11/19/07
Judge: Friedman
Pltf ’s Atty: James J. Ross; David C. Zimmaro
Def’s Atty: Miles Kirshner
Type of Case: Premises Liability
Experts: Plaintiff(s): Daniel E. Della-Giustina,

Ph.D. (codes and safety compliance)
(Morgantown, WV); James L. Kenkel,
Ph.D. (economics)
Defendant(s): None

Remarks: Plaintiff ’s decedent was a patron at the Upstage
Lounge, which is located on the second floor of a building
owned by Defendant 3609 Forbes Oakland Associates.
Outside the lounge was a landing containing six-foot high
windows.  The window glass had been broken out of one win-
dow and the space was covered only by Styrofoam. Ms.
Creese stumbled and fell through the Styrofoam, landing on
her head on the sidewalk below. She died six days later.
Plaintiff ’s mother filed this lawsuit on behalf of herself and
Decedent’s three minor children, alleging Defendant Lounge
failed to provide a safe premises for its patrons and failed to
warn patrons of the dangerous condition. Prior to trial, the

case settled as to Defendant building owner. The Court
directed a verdict in favor of Additional Defendant. The
remaining Defendant, Upstage Lounge, contended it had no
responsibility for the premises outside the lounge itself and
that the condition was the responsibility of the building
owner. The jury found in favor of Plaintiff and awarded the
sum of $3,194,085.00.

Michael C. Bohichick v.
Mark Bishop

Court: Common Pleas
Case Number: GD 06-025996
Jury Verdict: For Defendant
Date of Verdict: 1/23/08
Judge: Scanlon
Pltf ’s Atty: Peter D. Friday
Def’s Atty: Gregg A. Guthrie
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Russell Gilchrist, D.O. (physical

medicine and rehabilitation/pain manage-
ment); Jay K. Jarrell (forensic economist)
Defendant(s): Howard J. Senter, M.D.
(neurosurgeon)

Remarks: Defendant rear-ended Plaintiff. Defendant admit-
ted negligence and proceeded to trial on the issue of dam-
ages. Plaintiff alleged injuries to his neck and back including
a disc tear at L4-5 which required Plaintiff to undergo trans-
foraminal and epidural steroid injections as well as a percu-
taneous disc decompression (IDET). Dr. Gilchrist testified
that Plaintiff ’s injuries and treatment were caused by the
motor vehicle collision. Mr. Jarrell testified that Plaintiff ’s
past and future economic losses ranged from $129,000.00 to
$189,000.00. Defendant’s medical expert Dr. Senter testified
there was no objective or radiographic evidence that Plaintiff
suffered an injury in the collision and in fact Plaintiff had a
history of other injuries and treatment including for chronic
low back pain. The jury found in favor of Defendant.

Tom Clark Chevrolet Inc. v.
Roma Landscaping, Inc. and/or Roma Lawn Service

and Nursery, Inc.

Court: Common Pleas
Case Number: GD 02-015046
Jury Verdict: For Defendant
Date of Verdict: 6/5/07
Judge: Scanlon
Pltf ’s Atty: Victor H. Pribanic; Charles A. Frankovic
Def’s Atty: Scott A. Millhouse; Richard S. Canciello;

Meghan E. Jones-Rolla
Type of Case: Negligence
Experts: Plaintiff(s): Jack G. Murray, P.E.

Defendant(s): Timothy N. Kyper, P.E.
Remarks: Plaintiff sustained damage to its business premis-
es and inventory when the property was flooded by a nearby
creek. Plaintiff alleged the creek flooded due to the fill and
debris placed in the creek by Defendant Roma Landscaping,
which is located across the road from Plaintiff ’s business.
Plaintiff claimed the dumping by Defendant caused the
creek bed to narrow and overflow. Plaintiff ’s alleged dam-
ages amounted to more than $300,000.00 which included 35
new vehicles destroyed and damage to light fixtures and the
parking lot. Defendant denied that fill placement caused the
flooding and contended the creek had a long history of flood-
ing. The jury found in favor of Defendant.
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Leona Koppel and John Koppel v.
Bonnie Case, M.D.; Michelle Mlakar, D.O.;

Scott Celin, M.D.; Metropolitan Ear,
Nose and Throat Associates

William I. McNeff, Administrator
of the Estate of Madalyn McNeff v.

Medi-Help, P.C., NENAD v.
B. Janicijevic, M.D., and

CVS Pharmacy, Inc.
Medical Malpractice—Certificate of Merit—Sanctions

After voluntary dismissal of a medical malpractice case
by the plaintiff against all defendants, a defendant request-
ed the written statement on which plaintiff ’s attorney filed
his certificates of merit. Upon production, defendant moved
for sanctions. Held:

1. The Court is not precluded from granting relief under
Rule 1042.7 because the discontinuance of the case consti-
tuted a final judgment that cannot be modified after thirty
days, and the imposition of sanctions on an attorney is not a
modification of the judgment.

2. In order to constitute an expert on which a plaintiff ’s
attorney can rely in signing a certificate of merit, the expert
must be licensed to practice medicine in a state or the
District of Columbia, must be engaged or recently retired
from active practice or teaching and must practice in the
same or similar subspecialty as the defendant physician.

3. In order to support an attorney’s certificate of merit,
the expert’s report must state that there exists a possibility
that the defendant’s care, skill or knowledge fell outside
acceptable professional standards.

4. Preservation of the integrity of the rule that a certifi-
cate of merit be supported by a statement of an appropriate
licensed professional requires that significant sanctions be
imposed where there is flagrant disregard of the rule’s
requirements.

*  *  *  *
After a jury verdict in favor of the defendant-physician in

a medical malpractice case, a judgment was entered against
the plaintiff. On the date the judgment was entered, the
defendant requested the written statement forming the basis
for the certificate of merit. Held:

1. Entry of a praecipe for judgment does not preclude a
request for the written statement.

2. The fact that the plaintiff included an expert report in
his pretrial statement and presented expert testimony suffi-
cient to proceed to a jury does not relieve the plaintiff from
providing the written statement.

(Mark C. Coulson)

Deborah D. Olszewski for Plaintiffs in Koppel v. Case et al.
James R. Schadel for Defendants in Koppel v. Case et al.
Robert A. Goldman for Plaintiffs in McNeff v. Medi-Help et al.
Regis M. McClelland for Defendants in McNeff v. Medi-Help
et al.

Nos. GD 04-026654 and GD 03-024486. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
AND ORDER OF COURT

Wettick, J., November 20, 2007—Both lawsuits raise the
issue of whether a court, more than thirty days after the
entry of a final judgment in a defendant’s favor on a plain-
tiff ’s medical malpractice claim, may grant sanctions
against an attorney pursuant to Pa. R.C.P. No. 1042.7 for
improperly certifying that an appropriate licensed profes-
sional has supplied a written statement that there exists a
reasonable probability that the care, skill, or knowledge
experienced or exhibited in the treatment, practice, or work
that is the subject of the complaint, fell outside acceptable
professional standards and that such conduct was a cause in
bringing about the harm.

Rule 1042.7(a) provides that if a defendant against whom
the plaintiff has filed a certificate of merit is dismissed from
the case through voluntary dismissal, verdict, or order of
court, the plaintiff, within thirty days of the written request
of that defendant, shall provide him or her with the written
statement obtained from the licensed professional upon
which the certificate of merit as to that defendant was based.
However, if a plaintiff ’s claims against other licensed profes-
sionals are still pending, the written statement shall be pro-
duced within thirty days of resolution of all claims against
the other licensed professionals.

I. Koppel Litigation
Plaintiffs’ complaint included medical malpractice

actions against Dr. Celin and his professional corporation
(“Metropolitan”) based on Dr. Celin’s alleged failure to
detect plaintiff-wife’s thyroid cancer. The complaint was
filed on January 26, 2005, and certificates of merit signed by
Peter J. Pietrandrea, counsel for plaintiffs, were filed on
March 28, 2005.

On April 13, 2006, Dr. Celin and Metropolitan filed a
motion for summary judgment based on a court order bar-
ring expert testimony because of plaintiffs’ failure to furnish
any expert reports. Unbeknownst to defendants, on April 12,
2006, Attorney Pietrandrea (counsel for plaintiffs) had filed
a praecipe to discontinue as to all defendants.

On June 15, 2006, counsel for Celin/Metropolitan request-
ed Attorney Pietrandrea to provide the written statement
that supported the certificates of merit which he filed as to
Dr. Celin and Metropolitan. On July 5, 2006, he provided a
Case Study Report prepared by Dr. Qin Eisler. Upon review
of the Report, Celin/Metropolitan filed a motion for sanc-
tions. At oral argument on the motion, counsel for Attorney
Pietrandrea raised the defense that this court may not grant
relief pursuant to Rule 1042.7 because of the discontinuance.
Counsel argued that the discontinuance on April 12, 2006
was a final judgment and a common pleas court may modify
a final judgment only within thirty days after the entry of the
final judgment.

In this litigation, Dr. Celin could not have sought sanc-
tions pursuant to Rule 1042.7 until he was provided with
the written statement upon which Attorney Pietrandrea
based the certificates of merit which he filed. Under Rule
1042.7(a), Dr. Celin was not entitled to the statement until
thirty days of a written request by Dr. Celin to provide this
statement. Dr. Celin could not make this written request
until he was dismissed through a voluntary dismissal. A
voluntary dismissal is a final judgment. Thus, if I were to
accept the argument of counsel for Attorney Pietrandrea,
sanctions could never be imposed pursuant to Rule 1042.7
in the situation in which a plaintiff voluntarily dismisses
all claims.

Furthermore, there are numerous other situations,
including the following, in which a plaintiff could avoid the
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imposition of sanctions pursuant to Rule 1042.7 if sanc-
tions must be awarded within thirty days of the entry of
the judgment:

Example 1–Pursuant to a motion for summary judgment
filed by the only defendants in the case, a judgment is
entered on August 11th dismissing the entire case as to each
physician defendant. This judgment is a final judgment as of
August 11th and the defendant could not have made the thir-
ty-day request to the plaintiff ’s attorney prior to the entry of
the judgment on August 11th. Example 2–A verdict is
entered in favor of the defendants. The plaintiff files a
motion for post-trial relief. Since a claim is not resolved
while a motion for post-trial relief is pending, the request to
provide the statement cannot be made until the entry of a
court order denying the motion for post-trial relief.1 As soon
as the court denies the motion, the plaintiff may file a
praecipe for entry of judgment for the defendant.

The case law upon which Attorney Pietrandrea relies
does not support his contention that sanctions cannot be
awarded against him pursuant to Rule 1042.7. I agree with
the statement that the voluntary dismissal entered on April
12, 2006 is a final judgment and that I can modify this judg-
ment only within thirty days of its entry. However, the impo-
sition of sanctions pursuant to Rule 1042.7 is not a modifica-
tion of the April 12, 2006 judgment. Instead, the imposition
of sanctions constitutes a resolution of a collateral matter
that is not covered by the judgment.

Celin/Metropolitan’s request for sanctions pursuant to
rule 1042.7 is governed by the recent opinion of the
Pennsylvania Supreme Court in Miller Electric Company v.
DeWeese, 907 A.2d 1051 (Pa. 2006). Miller Electric had
obtained a judgment against DeWeese. DeWeese was presi-
dent of Birmingham Bistro, Inc. Miller Electric instituted
garnishment proceedings against Birmingham, asserting
that it was entitled to attach property held by Birmingham
and to garnish compensation and benefits paid by
Birmingham to DeWeese. On February 14, 2002, the trial
court entered a verdict in favor of Birmingham, finding that
its assets were exempt from garnishment. The following day,
Birmingham filed a motion for counsel fees, citing 42 Pa.C.S.
§2503(3) which entitles a garnishee who is found to have in
his or her possession or control no indebtedness due to or
property of the defendant to collect reasonable counsel fees
as part of the taxable costs of the matter.

On February 26, 2002, Miller filed a motion for post-trial
relief. The trial court did not enter an order disposing of the
motion within the 120-day period of Pa. R.C.P. No. 227.4
which states that a final judgment may be entered where a
court does not within 120 days enter an order disposing of
the motion. On June 27, 2002, the Prothonotary entered a
final judgment pursuant to a praecipe to enter judgment
filed by Birmingham. Neither party filed an appeal from the
entry of this judgment.

On July 10, 2002, the trial court entered an order denying
Birmingham’s February 15th motion for attorney fees. On
August 8, 2002, Birmingham filed a notice of appeal from the
July 10th order. Miller Electric moved to quash the appeal as
untimely, arguing that the notice of appeal was filed more
than thirty days after the final judgment entered on June 27,
2002. The Pennsylvania Superior Court granted Miller’s
motion and quashed the appeal. The Pennsylvania Supreme
Court reversed.

The Supreme Court reviewed the Superior Court’s rea-
soning. The Superior Court relied on 42 Pa.C.S. §5505
which provides that except as otherwise provided or pre-
scribed by law, a court may modify or rescind any order
within thirty days after its entry.2 The Superior Court con-
cluded that requests for counsel fees under 42 Pa.C.S.

§2503 are part of the principal claim and must be deter-
mined as part of that claim. Consequently, a trial court may
act on a motion for fees only within thirty days from the
final judgment. The Superior Court based its ruling on its
prior rulings in First National Bank of Northeast v. Gooslin,
582 A.2d 1054 (Pa.Super. 1990), and Freidenbloom v.
Weyant, 814 A.2d 1253 (Pa.Super. 2003), where the Superior
Court ruled that a cause of action for attorney fees cannot
exist independent of the principal claim and therefore the
judgment disposing of the principal claim is the final judg-
ment for purposes of appeal.

The Supreme Court rejected the reasoning of the
Superior Court that Birmingham’s motion for counsel fees
and other sanctions could not be considered because of the
finality of the June 27, 2002 judgment.

The Court’s analysis began with the language of 42
Pa.C.S. §2505(3) which permits the award of counsel fees if
a garnishee “is found to have in his possession or control no
indebtedness due to or other property of the debtor.” Under
this provision, counsel fees may be awarded only if the gar-
nishee is the prevailing party. A garnishee cannot be the
prevailing party until a final determination has been made
that the garnishee has “no indebtedness due to or other
property of the debtor.” This means that Birmingham’s sta-
tus as the prevailing party was not perfected until the time
for appeal from the June 27, 2002 order expired. This, in
turn, means that the June 27, 2002 date cannot be the date
of a judgment disposing of the garnishee’s request for coun-
sel fees because it is the first day on which the garnishee
can raise a claim for counsel fees. Thus, the final order for
purposes of awarding counsel fees based on §2503(3) is the
date of a court order disposing of the motion for counsel
fees. The Court said: “We agree that the judgment entered
in June 27, 2002 was the final judgment in the underlying
garnishment action, but we cannot say it was the final order
with regard to the motion for fees.” Miller Electric, supra,
907 A.2d at 1056.

The present case presents the same situation.
Celin/Metropolitan could not file a motion for sanctions
until they had reviewed the written statement upon which
the certificate of merit was based. Plaintiffs were not obli-
gated to furnish the written statement until thirty days of
the written request or thirty days of resolution of all
claims against all professionals, whichever is later. Thus,
it was not possible for Dr. Celin to even file a motion for
sanctions based on Rule 1042.7 within thirty days of the
entry of the final judgment (i.e., the voluntary discontinu-
ance of the case).

Furthermore, the present case, in comparison to
DeWeese, presents a more compelling justification for
allowing post-judgment proceedings to extend beyond the
thirty-day period after the voluntary discontinuance. In the
present case, Celin/Metropolitan is not seeking to alter or
amend the judgment. To the contrary, Celin/Metropolitan is
seeking sanctions against a person who is not a party to the
lawsuit, namely counsel for the plaintiffs. Also, the claim
for relief is not based on the merits–or lack thereof–of the
claims and defenses raised in the underlying action. The
right to relief is based on an unrelated issue: Did plaintiff-
s’ counsel obtain a written statement from an appropriate
licensed professional that (i) there exists a reasonable
probability that the care, skill, knowledge, or experience
exhibited in the treatment, practice, or work that is the sub-
ject of the complaint fell outside acceptable professional
standards and (ii) such conduct was a cause of bringing
about the harm?

For these reasons, I will consider the merits of
Celin/Metropolitan’s motion to impose sanctions.
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In their complaint, the Koppels allege that on October 17,
2000, Dr. Celin, upon referral of the other two defendant-
physicians, examined plaintiff-wife with respect to thyroid
nodules. Three years later, she was diagnosed with papillary
thyroid cancer. Plaintiffs’ claim against Dr. Celin is that he
failed to diagnose the existence of thyroid cancer when
plaintiff-wife exhibited all signs, symptoms, and conditions
of this disease.

The certificates of merit which Attorney Pietrandrea
filed as to Dr. Celin and Metropolitan Ear, Nose and Throat
were based on a March 23, 2005 Report of Qin Eisler, M.D.,
PhD. She lists her specialty as “Medical Research and
Analysis.” Prior to filing the certificate of merit, Attorney
Pietrandrea received Dr. Eisler’s CV. The complete CV con-
tains the following information:

QIN EISLER, MD, PhD
Medical Research & Analysis
603 Kelly Boulevard
Slippery Rock, PA 16057
Telephone 724-794-5351

EDUCATION AND PRACTICES:
1979-1984 Medical Degree and Internship, Bengbu 

Medical School, China.
1984-1987 Master Degree in Medical Biology, the 

Chinese Academy of Preventive 
Medicine, Beijing.

1988-1990 PhD in Medical Biology, the Chinese 
Academy of Preventive Medicine,  Beijing.

1991 Post-doctoral program, the University of 
Montpellier and the University of 
Perpignan, France.

1992-1994 Associate Professor/Researcher, the 
Chinese Academy of Preventive 
Medicine, Beijing.

1995- Residing in US, studying cases on trial or 
under investigation through the various 
programs of Court TV.

2002- Medical-legal consulting.

Pa. R.C.P. No. 1042.3 requires a plaintiff ’s attorney to
sign and file a certificate of merit stating that “an appro-
priate licensed professional” has filed a written statement.
The Note to Rule 1042.3(a)(1) requires the person filing
the statement “be an expert with sufficient education,
training, knowledge and experience to provide credible,
competent testimony, or stated another way, the expert
who supplies the statement must have qualifications such
that the trial court would find them sufficient to allow that
expert to testify at trial. For example, in a medical profes-
sional liability action against a physician, the expert…
should meet the qualifications set forth in §512 of the
Medical Care Availability and Reduction of Error
(MCARE) Act, 40 P.S. §1303.512.” Under this Act, the
expert must possess an unrestricted physician’s license to
practice in at least one state or the District of Columbia
and be engaged in (or retired within the past five years)
from active clinical practice or teaching. In addition, the
expert must practice in the same subspecialty (or in a sub-
specialty which has a substantially similar standard of
care) as the defendant-physician.

Dr. Eisler’s resume states that she obtained a medical
degree in China in 1984 and that she has been residing in the
United States since 1995. For the seven-year period from
1995 to 2002, the only activity listed in the CV is “studying
cases on trial or under investigation through the various pro-
grams of Court TV.” From 2002, the only activity listed is
medical-legal consulting. There is no information in the

resume which suggests that she has engaged in the practice
of medicine since 1995. Furthermore, there is no information
which suggests that she has a license to practice medicine in
the United States.3

Assuming that Dr. Eisler has some field of expertise, it is
not listed in the CV and any attorney reviewing the CV
would have had absolutely no reason to believe that Dr.
Eisler practiced in the same or a related field as the defen-
dant-physician.

It would be impossible for any attorney who reviewed the
CV and the Rules of Civil Procedure governing certificates
of merit (Pa. R.C.P. Nos. 1042.1-1042.8) to conclude in good
faith that a certificate of merit may be based on any report
issued by Dr. Eisler.

Furthermore, even if Dr. Eisler was qualified to issue a
report, the Case Study Report that she issued does not meet
either requirement of Rule 1042.3. It does not state that
there exists a reasonable probability that the care, skill or
knowledge exercised or exhibited by Dr. Celin in the treat-
ment, practice or work that is the subject of the complaint
fell outside acceptable professional standards. In addition, it
does not state that such conduct was a cause in bringing
about the harm.

Dr. Eisler described the treatment furnished by Dr. Celin
at page 3 of the report:

1. Upon referral of Dr. Case, Dr. Scott Celin saw the
patient, apparently as a consultant on 10/09/2000.
Dr. Celin belongs to Metropolitan Ear, Nose and
Throat Associates. It does not appear that Dr. Celin
is a specialist in endocrinology or oncology,
although Dr. Celin may be clinically involved with
thyroid gland which is located in the neck area.

2. Dr. Celin believed that the patient “appears to
have a stable thyroid exam by ultrasound present-
ly has no physical exam abnormalities or symptoms
to suggest malignancy.” Dr. Celin felt that the right
thyroid nodule was essentially unchanged and
needs no further workup presently, and it was
unnecessary to perform a needle biopsy despite of
the suggestion made by the radiologist who per-
formed the ultrasound (probably on 09/20-21/2000,
Passavant Hospital, see Table I).

The only opinions that she rendered are set forth at pages
9, 11 and 12 of the Report:

4. Thyroid Papillary Carcinoma

Dr. Case did refer the patient to Dr. Celin, an Ear,
Nose and Throat doctor who may be not identified
as an endocrinologist or an oncologist and had a
partially incorrect opinion in this case.

RE: Dr. Scott Celin

An Ear, Nose and Throat doctor. If Dr. Celin was
identified as an specialist but irrelevant to this
case, his opinion would be considered as a second
opinion, in which he recommended to monitor the
suspicious thyroid nodule by ultrasound only. The
patient went to see him once(?) His professional lia-
bility in this case could be argued.

CONCLUSIONS
Dr. Scott Celin’s professional liability in the case could be

argued.
No attorney could in good faith conclude that this Report

constitutes a statement that there exists a reasonable proba-
bility that the care, skill, or knowledge exercised by Dr.
Celin fell outside professional standards. Furthermore, Dr.
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Eisler’s Report never discusses whether the professional lia-
bility that “could be argued” was a cause in bringing about
plaintiff ’s harm.4

The filing of a certificate of merit without a statement of
an appropriate licensed professional completely undermines
the purpose of the rule that a professional not be required to
defend a case that has not been favorably reviewed by an
appropriate licensed professional. It would have been possi-
ble for the Supreme Court to draft a rule requiring the state-
ment to be attached to the certificate of merit. Such a
requirement was not imposed because the Supreme Court
assumed that lawyers can be trusted to pursue only cases for
which they have obtained a statement required under Rule
1042.3. Preservation of the integrity of the rule requires that
significant sanctions be imposed where there is a flagrant
disregard of the requirements of this rule.

I now consider the specific sanctions that should be
imposed based on my finding of a flagrant violation of Rule
1042.3. Under Rule 1042.7(b), a court may impose “appro-
priate sanctions, including sanctions provided for in Rule
1023.4.” The sanctions that may be imposed under Pa. R.C.P.
No. 1023.4 include reasonable attorneys’ fees, other expens-
es, and ordering payment of a penalty into the court.5

Because Dr. Celin and his medical group should never
have been forced to defend this case, I am awarding the
counsel fees and costs which the insurance carrier for Dr.
Celin/Metropolitan incurred of $6,967.94.

I am also awarding attorneys’ fees and costs not to exceed
$2,000 that Dr. Celin has incurred in pursuing this motion for
sanctions.

The evidence supports a finding that Dr. Celin made
increased insurance premiums in the amount of $8,277
because of this litigation. I am requiring the payment of
these premiums because the premium would not have been
increased if the certificate of merit had not been filed.6

Finally, I am requiring Attorney Pietrandrea to make a
donation of $2,000 to Operation Smile (http://www.operation-
smile.org).

II. McNeff v. Medi-Help, et al.—GD03-24486
A jury entered a verdict in favor of Dr. Janicijevic and

his medical corporation (hereinafter referred to as “Dr.
Janicijevic”) on November 27, 2006. Plaintiff did not file a
motion for post-trial relief. Pursuant to a praecipe filed by
Dr. Janicijevic, the Prothonotary entered a judgment
against the plaintiff and in favor of Dr. Janicijevic on
December 5, 2006. On the same date, counsel for Dr.
Janicijevic formally requested plaintiff to provide the writ-
ten statement from a licensed physician that allegedly
formed the basis for counsel’s certificate of merit. Plaintiff
refused to provide a copy of the statement. On May 11, 2007,
defendant filed a motion to compel.7 On July 21, 2007, I
denied the motion. My court order denying the motion
included a statement that defendant had obtained a final
judgment through the filing of a praecipe for entry of a judg-
ment on December 5, 2006.

I entered my court order denying the discovery request
because there was no reason for Dr. Janicijevic to file a
praecipe for the entry of a judgment based on the verdict on
December 5, 2006. If he intended to pursue sanctions, he
should have delayed taking steps for the entry of a final judg-
ment until after resolution of any requests for sanctions
sought pursuant to Rule 1042.7.

Prior to the entry of my July 21, 2007 court order, the
parties did not cite and I did not consider Miller Electric
Co. v. DeWeese, supra. In Miller Electric, the garnishee
filed a praecipe to enter a judgment on the verdict while its
request for counsel fees was pending. In that case, there

was no reason for the garnishee to praecipe for judgment
until its ancillary motion was decided. Consequently, I find
that Miller Electric is controlling and that I erred in deny-
ing relief on the ground that Dr. Janicijevic entered judg-
ment even though he intended to seek sanctions under Rule
1042.7.

I also denied Dr. Janicijevic’s motion to compel the pro-
duction of the written statement on which the certificate of
merit was based because plaintiff had included an expert
report in his pretrial statement and had at trial presented
expert testimony that was sufficient for plaintiff ’s case to
proceed to a jury. I saw no need for the court to become
involved in a situation in which an appropriate licensed pro-
fessional had offered testimony that the defendant-physi-
cian’s care, skill, or knowledge exercised in the treatment of
the patient fell outside acceptable professional standards
and was a cause in bringing about the patient’s harm.

However, upon further review, I conclude that my ruling
is inconsistent with the provisions of Rule 1042.7(a). This
rule explicitly provides that the plaintiff shall provide a writ-
ten statement upon which the certificate of merit is based
upon the written request of a defendant who is dismissed
from the case through “verdict.”

I cannot ignore the language of the rule on the ground this
is an unintentional result. A literal reading of Rule 1042.7(a)
is consistent with the purpose of the requirement that a
plaintiff obtain a written statement of an appropriate
licensed professional before the plaintiff may proceed with a
professional liability action. See Womer v. Hilliker, 908 A.2d
269, 275-76 (Pa. 2006), where the Court said that nothing
should transpire in a medical malpractice action until the
plaintiff has obtained a certificate of merit supporting the
allegations in the plaintiff ’s complaint.

ORDER OF COURT
On this 20th day of November, 2007, upon consideration

of the motion for sanctions of Scott Celin, M.D., and
Metropolitan Ear, Nose and Throat Associates, it is hereby
ORDERED that within ninety (90) days:

(1) Attorney Peter J. Pietrandrea shall pay counsel fees
and costs incurred in the defense of the underlying lawsuit
in the amount of $6,967.94;

(2) Attorney Pietrandrea shall pay counsel fees and costs
that Dr. Celin incurred in pursuing his motion for sanctions
in an amount not to exceed $2,000.00;

(3) Attorney Pietrandrea shall pay Dr. Celin $8,277.00 for
increased insurance premium payments; and

(4) Attorney Pietrandrea shall donate the sum of
$2,000.00 to Operation Smile and shall file an affidavit of
compliance.

BY THE COURT:
/s/Wettick, A.J.

ORDER OF COURT

On this 20th day of November, 2007, upon consideration
of Defendants’ Statement of Errors Complained Of on
Appeal, it is recommended that the Pennsylvania Superior
Court reverse my ruling and remand the matter to this court
in order that this court may compel plaintiff to furnish the
written statement upon which plaintiff ’s certificate of merit
is based.

BY THE COURT:
/s/Wettick, A.J.

1 Possibly, the request could not be made until the expiration
of the thirty-day appeal period.
2 The case law construes this provision to mean that a com-
mon pleas court may modify or rescind a final judgment only



may 23 ,  2008 page 173Supplement to The Lawyers Journal

within thirty days of its entry. Orie v. Stone, 601 A.2d 1268
(Pa.Super. 1992).
3 The evidence in these proceedings has established that Dr.
Eisler never had a license to practice in the United States.
4 In his deposition, Attorney Pietrandrea testified that after
talking to Dr. Eisler he believed that she was a licensed prac-
ticing physician but that she had no specialty. He also testi-
fied that he now knows that she did not have a license to
practice medicine in the United States (T. 39-40).
5 The difference between imposing sanctions under Rule
1023.4 and Rule 1042.7 is that the sanctions under Rule
1023.4 are limited to those specifically described in the rule
while Rule 1042.7(b) provides that a court may impose what-
ever sanctions it deems to be appropriate, including those
provided in Rule 1023.4.
6 I find to be credible the testimony of Charles Parker,
Director of Underwriting Compliance for PMSLIC
Insurance Company, that the 2006 premium increased an
additional $8,277 because of the Koppel lawsuit (5/17/2007
Deposition T. 14, 49-50). While the premium would not have
increased if Dr. Celin had not also been involved in a prior
incident, the direct cause of the $8,277 increase was the
Koppel litigation.
7 It appears that plaintiff ’s attorney refused to furnish the
statement to defendant’s attorney only because he believed
that he was not required to do so. At oral argument, he was
prepared to have me read the statement.

Township of Collier v.
Collier Township Zoning Hearing Board v.

Ray and Janet Maioli
Zoning Variance

The requisite elements of a zoning variance are not met
where there is no evidence showing economic hardship to
the property owner or anything unique or unusual about the
property not shared by other property owners. An extreme
backyard slope does not justify a variance to build a shed in
front of the house, where the owners have lived in the house
for a long time without the proposed shed, and the property
characteristics are not unique to the homeowner.

(Mark C. Coulson)

Charles M. Means for Appellant.
John R. Orie, Jr. for Appellee.
Ray & Janet Maioli, Pro Se.

No. S.A. 07-140. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., October 22, 2007—The Intervenors Ray and

Janet Maioli (hereinafter “Maiolis”) began constructing a
wooden shed on their properties’ front yard without
obtaining a permit. The Collier Township Zoning Officer
issued a Notice of Zoning Violation directing the Maiolis to
stop the construction. The Maiolis filed an appeal of the
Notice of Zoning Violation and application with the Collier
Township Zoning Hearing Board (hereinafter “Board”)
requesting a variance to allow a shed to be constructed in
their front yard.

The Maiolis’ property is located at 24 5th Street,

Carnegie, Pa 15106 in the R-3 Zoning District of Collier
Township. Collier Township Ordinance No. 592, Article
XVIII, Section 1803.3(h) provides that “no detached
garage or storage structure accessory to a dwelling shall
be located in the minimum required front yard.” The
Maiolis argue that they cannot construct the shed in the
rear of their property due to the extreme downward slope
in their backyard.

On December 20, 2006, a hearing was held before the
Board, wherein Maiolis presented testimony. After hear-
ing, the Board issued a written decision granting the vari-
ance, reasoning that the Maiolis presented credible testi-
mony and that the documents provided in connection
with this matter establish that the Maiolis have met their
burden of proof with respect to the variance require-
ments set forth in 53 P.S. 10912 and the Township of
Collier Zoning Ordinances. The Township of Collier
(hereinafter “Appellant”), filed a timely appeal of the
grant of the variance.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association v. Zoning Board of Adjustment, 462 A.2d 637,
640 (Pa. 1983).

To establish entitlement to a variance, the Appellant must
prove the following:

1) the zoning ordinance imposes unnecessary
hardship resulting from the unique physical char-
acteristics of the property, as distinguished from
the impact of the zoning regulation on the entire
district;

2) the alleged hardship is not self inflicted;

3) the requested variance will not destroy the char-
acter of the neighborhood nor be detrimental to
public welfare.

Valley View Civic Association, 462 A.2d at 640.

To justify the grant of a dimensional variance, the courts
may consider multiple factors:

1) the economic detriment to the Appellants if the
variance was denied;

2) the financial hardship created by any work nec-
essary to bring the building into strict compliance
with the zoning requirements; and

3) the characteristics of the surrounding neighbor-
hood.

Hertzberg v. Zoning Board of City of Pittsburgh, 721 A.2d 43,
50 (Pa. 1989).

The Board found that due to the extreme downward slope
in their backyard, the Maiolis cannot construct the shed in
the rear of their property. There is no place else to construct
the shed other than the front yard. There are other existing
structures in the neighborhood, which are similar to the pro-
posed shed. The proposed variance will not alter the essen-
tial character of the neighborhood.

A review of the record shows that the Maiolis have
lived in the house on this property for twenty-one years
without the proposed shed in their front yard. There is no
evidence of economic detriment to the Maiolis if the vari-
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ance is not granted. There is no evidence indicating any-
thing unique or unusual about the Maiolis’ property to
support a finding of an unnecessary hardship not shared
by other property owners that would justify a variance in
this case.

Because the requisite elements of a variance have not
been established in this case, the decision of the Zoning
Hearing Board must be reversed.

ORDER OF COURT
AND NOW, this 22nd day of October, 2007, it is hereby

ORDERED, ADJUDGED and DECREED that the decision
of the Collier Township Zoning Hearing Board is reversed.

BY THE COURT:
/s/James, J.

In the Interest of B.L., A Minor
Petition to Intervene in a Dependency Case—Former Foster
Parents Lack Standing—Undue Delay in Filing Petition—
Petition Dismissed

1. The former foster parents of B.L. (R.E. and J.E.) filed
a Petition to Intervene which was denied by the Hearing
Officer on October 25, 2007 following a full hearing.
Following a de novo hearing, the judge dismissed the
Petition.

2. The former foster parents were found to lack status as
parties since

a. they were not the biological parents of B.L.;

b. they were not the legal custodian of B.L.; and

c. they were not persons whose care and control of
B.L. is in question.

3. Former foster parents were found to lack standing to
intervene in the dependency proceedings under the Juvenile
Act, 42 Pa.C.S.A., sec. 6301 et seq. as they did not have legal
custody of B.L. as required in Section 6336.1 of the Act.

4. The order appointing the foster parents as the medical
and educational guardians of B.L. did not give them legal
custody as their guardianship was limited to medical and
educational decisions. Assuming arguendo that the medical
and educational guardianship could be construed as legal
custody, it ended on June 11, 2007 when they were released
as guardians and new ones appointed.

5. Since B.L. had been out of the care of his former foster
parents for more than eight months and with his current pre-
adoptive parents for nearly six months when the Petition to
Intervene was presented, they did not have standing as per-
sons whose care and control of the child was in question.

6. The Petition to Intervene was untimely as B.L. was
removed from their physical custody on January 26, 2007
and placed in respite care due to Mr. E’s illness. On April 12,
2007 CYF presented a Motion for Permission to place B.L. in
another pre-adoptive foster home which was granted by the
Hearing Officer. Although having received notice of the
hearing, neither foster parent appeared to contest it. On
April 17, 2007 B.L. was placed in his current pre-adoption
home. The Petition to Intervene was not presented until
October 5, 2007–six months later.

(Mary K. McDonald)

James J. Robertson, Jr. for the Former Foster Parents, R.E.
and J.E.
Rebecca Heaton Hall, Guardian ad litem for B.L., KidsVoice.
Beatrice Longo, Allegheny County Law Department, for
OCYFS.

Docket No. 2019-01. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division, Juvenile
Section.

OPINION
Clark, J., February 19, 2008—This is an appeal from the

dismissal of a petition to intervene in a dependency case,
filed by R.E. and J.E., the former foster parents of the child,
B.L. On October 5, 2007, appellants presented a petition to
intervene in the dependency proceedings of B.L. (D.O.B.
10/11/2001). Because a permanency review hearing was
scheduled before Hearing Officer James Alter on October
25, 2007, I ordered that the petition to intervene be heard by
Mr. Alter at the time of the permanency review hearing. On
October 25, 2007, Hearing Officer Alter dismissed the peti-
tion because appellants lacked standing to intervene in the
dependency proceeding and due to the undue delay on the
part of appellants in filing their petition to intervene.

On October 29, 2007, appellants presented a motion for de
novo review of Mr. Alter’s October 25, 2007 order. The de
novo hearing was originally scheduled to occur on November
9, 2007, but was continued until November 21, 2007. On
November 21, 2007, I held a de novo hearing on appellants’
petition to intervene. After the hearing, I dismissed appel-
lants’ petition to intervene because I found that appellants
lacked the standing to intervene and that the petition to
intervene was untimely filed. On December 19, 2007, appel-
lants filed a notice of appeal of my order entered on
November 21, 2007.

MATTERS COMPLAINED OF ON APPEAL
Appellants raise one matter on appeal. Appellants allege

that I erred as a matter of law when I denied standing to
prospective adoptive parents who had custody of the child
for almost three years, who remain his psychological par-
ents, and who desire to adopt the child as soon as possible.

DISCUSSION
Appellants contend that I erred as a matter of law when I

dismissed their petition to intervene in a dependency pro-
ceeding on the basis that they lacked standing. I disagree.

The de novo hearing on the petition to intervene filed by
appellants, former foster parents of B.L., was held on
November 21, 2007. At this hearing, Assistant County
Solicitor Beatrice Longo represented Children Youth and
Family Services (CYF); James Robertson, Esquire repre-
sented appellants; and Rebecca Hall, Esquire represented
B.L. In reaching my decision in this case, I considered the
history of this case, the legal arguments of counsel, and the
statutory and case law of this Commonwealth. Consequently,
I found that appellants lacked standing to intervene in the
dependency proceedings and I found that their petition to
intervene, filed on October 5, 2007 (nearly six months after
B.L. had been placed in the pre-adoptive foster home of
Jeannette and Donald W.), was untimely and further sup-
ports my decision to dismiss their petition to intervene.

Dependency proceedings are governed by the Juvenile
Act, 42 Pa.C.S.A., §6301, et seq. In general, our Superior
Court of Pennsylvania has determined that party status is
conferred upon three classes of persons: (1) the parents of
the juvenile whose dependency status is at issue; (2) the
legal custodians of the juvenile whose dependency status is
at issue; or (3) the persons whose care and control of the
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juvenile is in question. In the Interest of L.C., II, 900 A.2d
378, 382 (Pa.Super. 2006).

Section 6336.1 of the Juvenile Act provides that:

The court shall direct the county agency or juvenile
probation department to provide the child’s foster
parent, pre-adoptive parent or relative providing
care for the child with timely notice of the hearing.
The court shall provide the child’s foster parent,
pre-adoptive parent or relative providing care for
the child the opportunity to be heard at any hearing
under this chapter. Unless a foster parent, pre-
adoptive parent or relative providing care for a
child has been awarded legal custody pursuant to
section 6357 (relating to rights and duties of legal
custodian), nothing in this section shall give the
foster parent, pre-adoptive parent or relative pro-
viding care for the child legal standing in the mat-
ter being heard by the court. (Emphasis added.)

To achieve statutory standing under the dependency
statute, a foster parent, pre-adoption parent or relative pro-
viding care must have legal custody of the child. In re L.C.,
II, supra, at 382.

In the case of In re B.S., 923 A.2d 517, (Pa.Super. 2007),
the Superior Court determined that paternal grandmother
did not have standing to participate in the child’s dependen-
cy proceedings even though grandmother had been provid-
ing care for the child pursuant to a kinship placement for
approximately seven months. In that case, our Superior
Court reasoned that legal custody of the child had remained
at all times with the county child protection agency and that
the grandmother was not within the zone of interests protect-
ed by the Juvenile Act.

The case history regarding B.L. is as follows. B.L. was
born on October 11, 2001 and removed from his parents’ care
and placed into foster care upon his discharge from the hos-
pital. On November 14, 2001, B.L. was adjudicated depend-
ent. His permanency goal was changed to adoption on April
28, 2004. On May 26, 2005, I terminated the parental rights
of both parents.1

On or about March 10, 2004, B.L. was placed in the pre-
adoptive home of appellants, R.E. and J.E., who cared for the
child until January 26, 2007 when Mr. E. became ill and was
hospitalized. As a result, appellants requested that B.L. be
placed into respite care. During the time that B.L. was in
respite care and out of appellants’ care, appellants made lit-
tle, if any, attempts to communicate with or visit B.L. During
this period, CYF also requested that appellants provide the
respite caregiver with information on B.L.’s special needs
and diet. Appellants failed to provide this information. After
B.L. spent several months in respite care, CYF filed a motion
for permission to place B.L. in another pre-adoptive foster
home and served a notice of presentation of the motion on
appellants. On April 12, 2007 Hearing Officer Alter heard
arguments on the motion and granted CYF’s motion to place
B.L. in another pre-adoptive home. Appellants did not
appear at the hearing to contest the motion despite having
received notice of the presentation. On April 17, 2007, B.L.
was placed in his current pre-adoptive foster home with
Donald and Jeanette W. B.L. had been out of the care of
appellants and in respite care from January 30, 2007 until
April 17, 2007.

On November 21, 2007, after a hearing and argument on
appellants’ motion to intervene, I found that appellants were
not members of any of the three classes of individuals who
may be considered a party who would have standing in a
dependency proceeding. Clearly, appellants are not the bio-
logical parents of B.L. I also found that appellants also did

not fall into the class of members having standing as the
legal custodian of the juvenile whose dependency status is at
issue class. Section 6336.1 of the Juvenile Act specifically
prohibits foster parents, pre-adoptive parents or relatives
providing care for the child from asserting standing unless
they have been awarded legal standing. To achieve statutory
standing under the dependency statute, a foster parent, pre-
adoptive parent or relative providing care must have legal
custody of the child. In re L.C., II, supra, at 382. B.L. was
adjudicated dependant on November 14, 2001 and legal cus-
tody was at that time granted to CYF. During the time that
B.L. was in appellants’ care, the court entered an order
appointing them as the medical and educational guardians of
the child, so that they could make medical and educational
decisions for the child. I submit that although by order of
court, appellants were permitted to make educational and
medical decisions for the child; they did not have legal cus-
tody over the child because their “guardianship” was limit-
ed to educational and medical decisions. For example, they
could not take the child out of state or the country without
the permission of the court. I contend that at all times in
question, CYF maintained legal custody over B.L. Assuming
arguendo, that the medical and educational guardianship
could be construed as legal custody, this status ended on
June 11, 2007 when, by order of court, appellants were
released as the educational and medical guardians of the
child and new guardians were appointed.

Finally, in considering whether appellants had standing
as persons whose care and control of the juvenile is in ques-
tion, I looked to the period of time when B.L. was in the care
and control of appellants. B.L. was placed into the care of
appellants on March 10, 2004 and remained there for more
than thirty-four months. On January 16, 2007, Mr. E. became
seriously ill, with ongoing congestive heart failure and was
hospitalized. Consequently, Mrs. E. requested that B.L. be
placed into respite care. B.L. was placed into a respite foster
home on January 26, 2007, where he remained until April 17,
2007 when he was placed into his current foster home. On
October 5, 2007, when appellants presented their petition to
intervene, B.L. had been living with his current pre-adoptive
foster parents for nearly six months and had been out of the
immediate care and control of appellants for more than eight
months. I found that this eight-month period disqualified
them from seeking standing as persons whose care and con-
trol of the juvenile is in question.

I also found that appellants’ petition to intervene, filed on
October 5, 2007 was untimely and represented such an
undue delay as to further support my decision to deny their
petition to intervene. The Comments to Rule 1133 (B) of the
Pennsylvania Supreme Court Rules of Juvenile Court
Procedure state that, “A motion to intervene may be denied
by the court if the motion was unduly delayed, or the inter-
vention will unduly delay or prejudice the adjudication of
dependency or rights of the parties.” In this case, although
appellants were given notice of the April 12, 2007 presenta-
tion of the motion to place the child in another foster home,
they did not appear. They remained silent on this issue until
October 5, 2007, six months after the child was in his new
foster home and six months after the child began bonding
with his new family. In any dependency case, the need for
permanency is of primary importance. In this case, I found
that given the history of this case, permanency is of para-
mount importance for B.L.2 I must strongly protest appel-
lants’ attempts to assert standing because of their love for
B.L. or their desire to adopt him as soon as possible. The
issue here is a legal one, and all decisions must be based
upon the facts of the case and the application of the law to
the facts and not the emotions of the case. Simply put, love
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and desire do not constitute standing. I find that the delay in
petitioning for standing in this case has unduly prejudiced
the right of this child to a permanent home.3 I cannot put this
child’s life on hold to wait for appellants to ask for his return
at a more convenient time.

CONCLUSION
Based on the foregoing, appellants do not have standing

to intervene in the dependency proceedings in this case. The
order dismissing their petition should be left undisturbed.

BY THE COURT:
/s/Clark, J.

1 Natural mother filed an appeal of my May 26, 2005 order
terminating her parental rights to B.L. The termination was
upheld by the Superior Court on April 28, 2006, at 1004 WDA
2005.
2 B.L. has been in care, without permanence, for his entire
life.
3 By order of the Superior Court, entered on January 28,
2008, this case cannot proceed to adoption until this appeal
is concluded.

Commonwealth of Pennsylvania v.
Theodore Grier

Motion for Judgment of Acquittal—Motion for New Trial—
Expert Testimony

1. The Commonwealth can sustain its burden of proof by
means of circumstantial evidence.

2. To be granted a new trial because the verdict goes
against the weight of the evidence, the verdict must be so
contrary to the weight of the evidence as to make new trial
necessary to give the defendant another chance to prevail.

3. It is within the trial court’s discretion to qualify a police
officer as an expert witness.

4. Admission of improper expert testimony is harmless
error, because a judge, as a trier of fact, is presumed to dis-
regard inadmissible statements.

(Mark C. Coulson)
Robert J. Heister, Jr. for Plaintiff.
Leo C. Harper, Jr. for Defendants.

CC No. 200407431. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION:
Zottola, J., January 8, 2008—On May 11, 2007, following a

non-jury trial, the Defendant, Theodore Grier, was convicted
of Aggravated Assault, Resisting Arrest, and Simple
Possession. The Defendant was sentenced on July 30, 2007
under Pennsylvania’s mandatory sentencing requirements
to a period of incarceration of not less than 120 months and
not more than 240 months. The Allegheny County District
Attorney’s Office had filed a Notice of the Commonwealth’s
Intention to Proceed Pursuant to 42 Pa.C.S. §9714 (2007) on
June 18, 2007. Motions for a New Trial were filed on the
Defendant’s behalf and denied on July 30, 2007. Post-Trial
Motions were filed on the Defendant’s behalf on September
5, 2007, and were denied on September 10, 2007. A Notice of

Appeal to the Superior court was filed on October 2, 2007
and denied. A timely appeal was then taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Statement of Matters Complained of on Appeal on December
4, 2007, from which the following is taken verbatim:

a. The trial court erred when it denied Defendant’s
Motion for Judgment of Acquittal pursuant to
Pa.R.Crim.P. 606(A)(6) relative to Counts One, Two
and Three wherein Defendant was convicted of
Aggravated Assault, §2702(a)(3), which involved
City of Pittsburgh Police Officers Mushinsky,
Scarpine and Jeffries. Specifically, Defendant
avers that the Commonwealth failed to present suf-
ficient evidence that Defendant caused or attempt-
ed to cause bodily injury to any of the aforemen-
tioned officers;

b. The trial court erred when it denied Defendant’s
Motion for a New Trial pursuant to Pa.R.Crim.P.
607(A)(3) relative to Counts One, Two and Three
wherein Defendant was convicted of Aggravated
Assault, §2702(a)(3), which involved City of
Pittsburgh Police Officers Mushinsky, Scarpine
and Jeffries. Specifically, Defendant avers that
inasmuch as the Commonwealth failed to present
sufficient evidence that Defendant caused or
attempted to cause bodily injury to any of the afore-
mentioned officers the court’s verdict therefore
shock one’s sense of justice.

c. The trial court erred when it permitted Officer
Scarpine to testify as an expert relative to police
defensive tactics; and

d. The trial court abused its discretion when it sen-
tenced Defendant to a period of ten (10) to twenty
(20) years incarceration at Court 1.

MOTION FOR JUDGMENT OF ACQUITTAL
On May 11, 2007, a continuation of a non-jury trial was

held before the Honorable John A. Zottola. The Defendant
was found guilty of Aggravated Assault. The Defendant chal-
lenges the sufficiency of the evidence to support his convic-
tion; he alleges the trial court erred when it denied the
Defendant’s Motion for Judgment of Acquittal.

The Commonwealth presented testimonial evidence from
the officers involved in the physical fight with the Defendant
on January 22, 2004. Officer Mushinsky testified that, upon
entering J.R.’s Bar in response to another call, he saw the
Defendant place a bundle of cash and heroin in his sweat-
shirt. (N.T. pp 39)1 When Officer Mushinsky moved to grab
the heroin off the Defendant, the Defendant attempted to
exit the bar. The Defendant violently pushed Officer
Mushinsky into the bar while trying to flee. (N.T. pp 40) The
Defendant struck Officer Mushinsky’s head and back with
closed fist blows, and attempted to pull the Officer’s gun
from his holster. (N.T. pp 41, 43) The Officer prevented this
by locking his arms over the Defendant’s. (N.T. pp 43) The
Defendant hyper-extended and broke the Officer’s thumb.
Officer Mushinsky had to seek medical treatment, was off of
work for approximately six months, sustained arthritis in his
hand, and also experienced back injuries to his lower disks.
(N.T. pp 44, 45) The Defendant continuously fought to get to
the bar’s door; he tossed officers off of his body at every
opportunity. (N.T. 17, 28) Officer Scarpine testified when he
attempted to block the Defendant from exiting the bar, the
Defendant put his shoulder into the Officer and drove him
into the wall. The Defendant tugged at his gun, but was
unsuccessful. (N.T. pp 23, 24)2 The Defendant knocked
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Officer Scarpine’s OC spray out of his hand. (N.T. pp 39) The
Defendant pulled Officer Scarpine by his sweater and threw
him into a table. The Officer experienced back and shoulder
pain. (N.T. pp 40, 41) In response to an emergency radio call,
Officer Gasiorowski entered J.R.’s and observed Officer
Scarpine, Officer Mushinsky, and Officer Jeffries involved in
a fight; the Defendant was attacking them. The Defendant
was trying to steal Officer Mushinsky’s weapon. (N.T. pp 49)
Officer Scarpine testified that the caution level had risen to
one of deadly force, because the Defendant grabbed for the
officers’ weapons. (N.T. pp 37) Officer Gasiorowski drew her
weapon, ordered the Defendant to let go of the officers, and
threatened to shoot the Defendant. The Defendant started
towards her then stopped. (N.T. pp 50) Numerous verbal
warnings had to be given. (N.T. pp 56) The Defendant suc-
cumbed to law enforcement and was cuffed. (N.T. pp 51)
Officer Scarpine testified that, once in custody, the
Defendant told the officers they were lucky he never got one
of their weapons, or they would have been lying in a pool of
their own blood. (N.T. pp 42) Officer Artzenberger testified
he was present and heard this as well. (N.T. pp 18)3 Officer
Jeffries testified that during the struggle, the Defendant told
the officers he was ‘not going back [to jail].’ (N.T. pp 14)4

A challenge to the sufficiency of the evidence must be
reviewed in light of the following standard: “In determining
if the evidence is sufficient to sustain a criminal conviction,
[the test is] whether accepting as true all of the evidence of
the Commonwealth, and all reasonable inferences arising
there from, upon which the jury could properly have reached
its verdict, was it sufficient in law to prove beyond a reason-
able doubt that the appellant was guilty of the crime of which
he stands convicted.” Commonwealth v. Burton, 301 A.2d
599, 600 (Pa. 1973).

It is within the discretion of the finder of fact to believe
all, part, or none of the evidence. Commonwealth v. Lyons,
833 A.2d 245, 258 (Pa.Super. 2003). The Commonwealth can
sustain its burden of proving every element of the crime
beyond a reasonable doubt by means of wholly circumstan-
tial evidence. Lyons, 833 A.2d at 258. Officer Mushinsky tes-
tified the Defendant shoved him into the bar and pounded
him with closed-fisted blows. Officers Mushinsky and
Scarpine testified the Defendant tried to steal both of their
weapons numerous times. Officer Scarpine testified the
Defendant used his shoulder to drive him into the wall and
threw him into a table. The Defendant tossed any interfering
officer off of his body. It took Officer Gasiorowski’s numer-
ous verbal warnings, and drawn gun, to make the Defendant
stop fighting. Officer Scarpine testified the Defendant made
a statement while in custody that, had he prevailed in the
fight, all of the officers would have been dead. Officer
Mushinsky sustained serious injuries to his hand. Taken in
the light most favorable to the Commonwealth, the evidence
was clearly sufficient to support the conviction.

Therefore, the Defendant’s claim alleging insufficient
evidence exists for his conviction of Aggravated Assault, and
that the trial court’s denial of his Motion for Judgment of
Acquittal was in error, must fail.

MOTION FOR A NEW TRIAL
The Defendant challenges the sufficiency of the evidence

to support his conviction; he alleges the trial court erred
when it denied the Defendant’s Motion for a New Trial. The
Defendant alleges this insufficiency “shocks one’s sense of
justice.” This standard is reserved for a challenge to the
weight of the evidence. As such, the Defendant alleges a
muddled claim.

For all of the reasons stated above, the evidence is suffi-
cient to sustain the Defendant’s conviction.

If this is a claim that a new trial is justified because the
verdict goes against the weight of the evidence, it also fails
for the following reasons.

A claim arguing against the weight of evidence acknowl-
edges that sufficient evidence exists to sustain the verdict,
but maintains that certain facts are so clearly of greater
weight that to ignore them or to give them equal weight with
all facts denies justice. Lyons, 833 A.2d at 258. Granting a
new trial on this claim is within the sound discretion of the
trial judge, and his decision will not be reversed on appeal
absence an abuse of discretion. Commonwealth v. Whitman,
485 A.2d 459, 461 (Pa.Super. 1984). The verdict must be so
contrary to the evidence presented as to make a new trial
necessary, to give the defendant another chance to prevail.
Whitman, 485 A.2d at 461. On appeal, the scope of review is
narrow. Commonwealth v. Lyons, 833 A.2d 245, 258.

Officers Mushinsky testified the Defendant threw him
into the bar. The Defendant struggled to get his gun. Officer
Scarpine testified the Defendant drove him into a wall and
threw him into a table. The Defendant also struggled to get
his weapon. Officers Mushinsky and Scarpine testified the
Defendant was completely focused on getting out of the bar,
despite any actions by police. The Defendant was placed in
custody only after Officer Gasiorowsky repeatedly threat-
ened to shoot him with her drawn weapon. After he was in
custody, the Defendant made a statement that, had he been
successful in obtaining a weapon, he would have shot the
officers. It is within the discretion of the fact finder at trial
to determine credibility and to believe any of the evidence
he chooses. Lyons, 833 A.2d at 258. The Defendant’s convic-
tion was not against the weight of the evidence. The trial
court properly determined the Defendant’s guilt and did not
err in denying the Defendant’s Motion for a New Trial.

Therefore, any and all of the Defendant’s claims must
fail.

EXPERT TESTIMONY
The Defendant alleges that the trial court erred when it

permitted Officer Scarpine to testify as an expert relative to
police defense tactics.

A challenge to the admission of expert testimony at trial
is reviewed under a stand of whether the trial judge abused
his discretion. Commonwealth v. Dengler, 890 A.2d 372, 379
(Pa. 2005). In determining whether this abuse occurred, the
court examines whether his judgment was founded upon
reason. Discretion is abused when the judgment is mani-
festly unreasonable, where the law is not applied, or where
a review of the entire trial record shows the ruling to be
based on partiality, prejudice, bias, or ill will. Common-
wealth v. Widmer, 744 A.2d 745, 753 (Pa. 2000). Unless the
facts within the record show a palpable abuse of the trial
judge’s discretion in passing upon either motion, his rea-
soning should prevail. Commonwealth v. Brown, 648 A.2d
1177, 1190 (Pa. 1994).

The Commonwealth presented the testimony of Officer
Scarpine at trial to explain police defense tactics. He testi-
fied he had been a police officer for thirty-six years. (N.T. pp
19)5 He was trained to use defensive tactics. (N.T. pp 24)
Officer Scarpine attended approximately fifty classes on
defensive tactics through the Pittsburgh Police Academy.
(N.T. pp 30, 31) It was within the trial judge’s discretion to
qualify Officer Scarpine as an expert because of his training
and years of experience.

Even if all that the Defendant’s allegations were true, his
claim would still fail. As the fact finder, the judge is pre-
sumed to disregard any inadmissible evidence or state-
ments. Commonwealth v. Brown, 476 A.2d 969, 971
(Pa.Super. 1984). Thus, admission of improper expert testi-
mony would at most result in harmless error.
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For all the aforementioned reasons, the Defendant’s
claim must fail.

SENTENCING
The Defendant alleges that the trial court abused its dis-

cretion when it sentenced the Defendant to a period of not
less than 120 and not more than 240 months of incarceration
at Count One.

The judgment of the sentencing judge will not be dis-
turbed absent an abuse of discretion. Commonwealth v. Lee,
876 A.2d 408, 413 (Pa.Super. 2005). An abuse of discretion
occurs when the judgment is manifestly unreasonable,
where the appropriate law is not applied, or where the
record shows the sentence is a result of partiality, prejudice,
bias, or ill will. Lee, 876 A.2d at 413.

The Commonwealth filed a notice of its intention to pro-
ceed under 42 Pa.C.S. §9714 (2007). It informed the court that
the Defendant was a repeat offender, and that, due to his pre-
vious conviction under CC. No. 199308140, Count One
required a ten-year mandatory minimum sentence. (N.T. pp 3,
6)6 The court properly determined the Defendant’s sentence.

Thus, the Defendant’s claim must fail.
Based on the foregoing, the Defendant’s issues raised as

matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to notes of a Non-Jury Trial dated July 24, 2006.
2 N.T. refers to notes of a Non-Jury Trial dated May 11, 2007.
3 N.T. refers to notes of a Non-Jury Trial dated July 24, 2006.
4 N.T. refers to notes of a Non-Jury Trial dated May 11, 2007.
5 N.T. refers to notes of a Non-Jury Trial dated May 11, 2007.
6 N.T. refers to notes of a Sentencing Hearing dated July 30,
2007.

Commonwealth of Pennsylvania v.
Jonathan Liebro

Suppression Hearing—Traffic Stop—Miranda Warnings

1. A motor vehicle stop by the police is normally an
“investigative detention,” where an officer may verify the
driver’s license, registration and proof of financial responsi-
bility, and may direct a driver or passenger to step out of the
vehicle, regardless of whether the police have reasonable
suspicion of criminal activity.

2. An investigative detention may be considered a “cus-
tomized interrogation” requiring Miranda warnings if the
person is deprived of his or her freedom in any significant
way or reasonably believes that his or her freedom of action
or movement is restricted.

3. Where there were no other grounds for suspicion, the
police are not entitled to ask a question regarding the posses-
sion of drugs designed to elicit incriminating information,
without Miranda warnings.

(Mark C. Coulson)

Kevin F. McCarthy for the Commonwealth.
David S. Shrager for Defendant.

CC No. 200612315. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., January 15, 2008—This appeal by the

Commonwealth arises from a suppression hearing held on
August 20, 2007 and the resulting findings of fact and order
of September 5, 2007 granting the Motion to Suppress
Evidence filed on behalf of the Defendant, Jonathan
Liebro. The order directed that a statement made by
Defendant while the subject of a custodial interrogation
was inadmissible. In addition, marijuana seized from
Defendant’s vehicle incident to Defendant’s arrest was also
deemed inadmissible.

The Commonwealth filed a timely Notice of Appeal on
September 26, 2007 and on September 27, 2007 the
Commonwealth was ordered to file a Concise Statement of
Matters Complained of on Appeal within twenty-one (21)
days of the receipt of all court transcripts. An order was also
entered on September 27, 2007 directing that all transcripts
be filed within thirty (30) days.

The Commonwealth filed its Concise Statement of
Matters Complained of on Appeal on October 15, 2007 which
provided:

“1. Whether the trial court erred in finding that
appellee was subject to custodial interrogation and
was therefore entitled to Miranda warnings prior to
any questioning by the police, where said question-
ing occurred during a traffic stop for summary vio-
lations of the Vehicle Code?

2. Whether the trial court erred in concluding that
the search that occurred was after appellee was
questioned by the police was unlawful?”

BACKGROUND
At the suppression hearing of August 20, 2007, the

Commonwealth called Detective Eric Harpster who was
employed with the City of Pittsburgh Narcotics and Vice
division. Detective Harpster testified that on March 13,
2006, at approximately 4:19 p.m. he was patrolling with
Officer Carpezio on the North Side when he observed a Ford
Expedition with heavily tinted windows make a right hand
turn on to the road in front of them. (T., pp. 3-5) At this point
the vehicle was a half block in front of the detectives’ vehi-
cle. The detectives began to follow the Expedition, which
then made another right hand turn without the proper use of
turn signals. (T., p. 5) The detectives activated their lights
and sirens at which time the vehicle continued to drive slow-
ly for a short distance before stopping. (T., p. 5) Detective
Harpster testified that the failure to use the turn signal and
the heavily tinted windows on the vehicle both constituted a
violation of the motor vehicle code that justified the traffic
stop. (T., p. 5)

Detective Harpster testified that as they were following
the vehicle and as it was driving slowly, he saw the driver
lean towards the glove box, but he could not see anything
else because of the window tint. (T., p. 6). Apparently this
movement was interpreted initially as the driver looking
for his insurance and registration. Detective Harpster tes-
tified that leaning toward the glove box was “no big deal”
and that “people do that all the time to get their registration
and insurance.” (T., p. 16). After the vehicle stopped,
Detective Harpster exited his vehicle and approached the
vehicle on the passenger side and Officer Carpezio
approached the vehicle on the driver’s side. Officer
Holland, in a second vehicle arrived on the scene. As they
approached the vehicle, Defendant was told several times
to put the windows down. Defendant ultimately complied
and put the driver’s window all the way down and the pas-
senger’s window about three-quarters of the way down. (T.,
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pp. 6, 7) When the windows were lowered it was noted that
Defendant was the only individual in the vehicle and
Detective Harpster testified that he smelled an extremely
strong smell of marijuana coming from the vehicle. (T., p.
7) A large black jacket was also noted sitting on the passen-
ger seat. At this time Detective Harpster did not observe
any unusual movements of Defendant. Detective Harpster
testified that Officer Carpezio then asked Defendant for his
license and registration. Detective Harpster did not recall
if Defendant had his license, but he did recall that
Defendant did not have the registration and insurance
card. On direct examination, Detective Harpster testified
that when Defendant indicated that he did not have his
insurance, he became concerned as he had previously seen
Defendant leaning toward the glove box while the vehicle
was moving and, therefore, while Defendant was still in the
vehicle, Officer Carpezio, “.… asked him if he had any
weapons, drugs, anything on him. He said yes, a small
amount of marijuana in his pocket.” (T., p. 8) Detective
Harpster testified that the question was asked for the offi-
cers’ safety. (T., p. 8). On cross-examination, however,
Detective Harpster acknowledged that his report of the
arrest made on March 16, 2006 indicated that Defendant
was first asked to exit the vehicle, and after he was out of
the vehicle, he was asked if he had anything on him, to
which Defendant replied that he had a “small baggie of
marijuana.” (T., p. 20). Detective Harpster then instructed
Officer Holland to check under the jacket that was on the
passenger seat at which time a gallon bag of marijuana was
found. (T., p. 9) Detective Harpster further indicated on
cross that there were no roaches found, there were no pipes
and there was no indication that anyone had been smoking
marijuana in the vehicle. (T., pp. 20, 21) Further, once
Defendant’s vehicle was stopped there were no evidence of
any suspicious movements by Defendant nor were there
any suspicious bulges in his clothing that looked like a pos-
sible weapon. In addition there were nothing suspicious on
the floor or anywhere else in the vehicle. (T., p. 21)
Detective Harpster further testified that he did not see
Defendant reach for the jacket or ever see his hands
extending out to grab anything, but only saw Defendant
lean to the right while they were following him.

At the close of the testimony, Defendant’s counsel
argued that Defendant was subject to a custodial interro-
gation without being given his Miranda warnings and fur-
ther that there was no basis for an alleged Terry frisk as
Detective did not articulate specific facts from which he
could reasonably infer that the individual was armed and
dangerous. The Commonwealth argued that the violations
of the vehicle code concerning the turn signal violation
and the tinted window violations created a valid traffic
stop. Further, that whether or not the Defendant was in the
vehicle or was out of the vehicle, the questions asked to the
Defendant did not constitute a custodial interrogation but
an investigatory detention and, therefore, Miranda warn-
ings were not required. Further, the Commonwealth
argues that Defendant’s admission that he had a small
amount of marijuana created probable cause for a valid
arrest and the marijuana in the vehicle was found incident
to his arrest.

Upon review of the evidence it was found that there was
sufficient evidence to warrant the vehicle stop based on a
violation of 75 Pa.C.S.A. §4524 related to the tinting of win-
dows, and 75 Pa.C.S.A. §3334(b) related to right hand turns
without a signal. However, Detective Harpster’s testimony
that he observed the movement of Defendant within the
vehicle prior to the stop was not credible as it was in direct
conflict with his testimony concerning the tint of the win-

dows. Further, Detective Harpster testified regarding a
strong odor of marijuana yet the search of the Defendant,
as well as the vehicle, failed to yield any evidence of active
marijuana use, consumption or paraphernalia that would
result in the strong odor of marijuana emanating from the
vehicle. Unlit marijuana sealed in a plastic bag under the
jacket would not likely result in the strong odor of marijua-
na. In addition, there was no testimony that Defendant’s
eyes were glassy or he exhibited any other indications that
he was under the influence of marijuana which would sug-
gest that the odor of marijuana was coming from
Defendant.

During the encounter, which began as a traffic stop by
a marked vehicle, Defendant’s vehicle was approached on
both sides by Detectives, with a back-up arriving on the
scene. Defendant was ordered to lower his windows, which
he did, although after several requests. Defendant appar-
ently had his license, but not his registration card and
proof of insurance. Other than having a coat on the seat of
the car, there was no evidence of any suspicious move-
ments or observations made by the officers and Defendant
was then asked to step outside of the car. After being asked
to exit the vehicle, again the officers did not observe or
articulate any specific facts which would reasonably lead
the officers to believe that Defendant may be armed or
dangerous. At that time, Defendant was questioned not
only about the possible presence of weapons, but as
Detective Harpster testified, “we asked him if he had any
weapons, drugs, anything on him.” Thus the questioning
did not go to simply the issue of the safety of the officers,
but specifically asked Defendant if he had drugs, which
was questioning specifically designed to illicit incriminat-
ing information from Defendant. Considering all of the cir-
cumstances, the questioning of Defendant was found to be
a custodial interrogation which occurred without the
appropriate Miranda warnings and, therefore, the state-
ment elicited, as well as all of the evidence flowing there-
from, was suppressed.

DISCUSSION
In order to analyze the present case, the nature of the

interaction between Defendant and the officers must be
determined. It is recognized in Pennsylvania that there are
three levels of interaction between the police and citizens
which have been described as follows:

“The first [level of interaction] is the ‘mere
encounter’ (or request for information) which need
not be supported by any level of suspicion, but car-
ries no official compulsion to stop or respond. The
second, an ‘investigative detention’ must be sup-
ported by reasonable suspicion; it subjects a sus-
pect to a stop and period of detention, but does not
involve such coercive conditions as to constitute
the functional equivalent of arrest. Finally, an
arrest or ‘custodial detention’ must be supported
by probable cause.” Commonwealth v. Clinton, 905
A.2d 1026, 1030 (Pa.Super. 2006) citing
Commonwealth v. Stevenson, 894 A.2d 759, 770
(Pa.Super. 2006)

A stop of a motor vehicle by the police is an “investigative
detention” which carries with it the constitutional protec-
tions of the Fourth Amendment. A police officer has the
authority to stop a motor vehicle for investigation of viola-
tions of the motor vehicle code and during a traffic stop an
officer may verify the driver’s license and the vehicle regis-
tration and proof of financial responsibility as well as other
information as the officer may reasonably believe necessary
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to enforce the motor vehicle code. 75 Pa.C.S.A. §6308(b). In
addition, an officer may direct a driver or passenger to step
out of the vehicle which is subject to a traffic stop regardless
of whether the police have reasonable suspicion that crimi-
nal activity is afoot. Commonwealth v. Campbell, 862 A.2d
659, 663-664 (Pa.Super. 2004), appeal denied, 882 A.2d 1004
(Pa. 2005).

An investigative detention may be considered a custodial
interrogation, however, when, under the totality of the cir-
cumstances, the conditions of the encounter or the detention
become so coercive as to constitute the functional equivalent
of arrest. Commonwealth v. Ellis, 549 A.2d 1323, 1332 (1988).
The test to determine whether a person is being subjected to
a custodial interrogation requiring Miranda warnings is
whether the person is physically deprived of his freedom in
any significant way or is placed in a situation in which he
reasonably believes that his freedom of action or movement
is restricted by such interrogation. Commonwealth v.
Chacko, 500 Pa. 571, 459 A.2d 311, 314 (1983). The basis for
determining if a person is subject to a custodial determina-
tion has been described as follows:

“The standard for determining whether police
have initiated a custodial interrogation or an arrest
is an objective one, with due consideration given to
the reasonable impression conveyed to the person
interrogated rather than the strictly subjective
view of the troopers or the person being seized.”
Commonwealth v. Edmiston, 535 Pa. 210, 634 A.2d
1078, 1085-86 (1993).

The factors that the court may use to determine whether
there has been a custodial interrogation include: the basis
for the detention; its length; its location; whether the suspect
was transported against his will, how far and why; whether
restraints were used; whether the law enforcement officer
showed, threatened or used force; and the investigative
methods employed to confirm or dispel suspicions.
Commonwealth v. Peters, 434 Pa.Super. 268, 642 A.2d 1126,
1130 (1994) (en banc). Whether a person is in subject to a
custodial interrogation for purposes of determining if
Miranda warnings are required must be evaluated on case-
by-case basis with due regard for the facts involved.
Commonwealth v. Mannion, 725 A.2d 196, 201 (Pa.Super.
1999) (en banc)

The facts in the present case are similar to, but distin-
guishable from, the facts in the case of Commonwealth v.
Clinton, 905 A.2d 1026 (Pa.Super. 2006). In Clinton, nar-
cotics officers were patrolling in an unmarked vehicle
when they observed the defendant’s vehicle fail to stop at
an intersection. The officers activated their lights and fol-
lowed the defendant into a parking lot. The detectives
approached the defendant’s vehicle, one on each side, and
asked for a driver’s license. Defendant was then asked for
registration and insurance at which time the defendant was
observed “reaching around trying to go to the glove box.”
Clinton, at 1028. At that point, the detective asked defen-
dant whether “he had any weapons…or anything [the
police] should be aware of.” Clinton, at 1028. Defendant
responded that he had, “a little bit of weed.” When defen-
dant stated that he had, “a little bit of weed” he was asked
to step out of the vehicle and was asked about the location
of the marijuana. At that point, the defendant pulled a small
knotted baggie containing marijuana from his pocket and
he was placed under arrest. Defendant was searched and a
digital scale, $332.00 in cash and a cell phone were found.
Defendant was then asked if he had anything else in the
vehicle. Defendant responded no and informed the officers
they could check for themselves at which time a search of

the trunk of the vehicle revealed a one pound bag of mari-
juana. Clinton, at 1029

After the close of the testimony, the suppression court
concluded that while the initial traffic stop was valid that:

“.…[t]he detectives acted towards Appellee in a
manner that was inherently coercive with the aim
of eliciting evidence without having advised
Appellee of his right against self-incrimination.”
Clinton, at 1029.

Further the Superior Court stated:

“The court determined that the circumstances cre-
ating a ‘coercive’ atmosphere at the scene consist-
ed of the police parking their vehicle behind
Appellee’s vehicle in the parking lot, and the three
detectives positioning themselves at the driver’s
window and passenger-side window. The court
concluded that Appellee was ‘surrounded’ making
Detective Love’s question to Appellee regarding
whether he ‘had any weapons or anything he
should be concerned about’ and ‘improper’ one.
The court determined that, under the circum-
stances, ‘Detective Love’s questioning was inher-
ently coercive and heavy-handed.’” Clinton, supra,
at 1029.

The Superior Court reviewed the well recognized con-
cerns for officer safety during a traffic stop as enunciated in
Terry v. Ohio, 392 U.S. 1, 23-24, 88 S.Ct. 1868, 20 L.Ed 2nd
889, (1968) as adopted in Pennsylvania by Commonwealth v.
Hicks, 434 Pa. 153, 253 A.2d 276 (1969) and stated that:

“Officers must be concerned with their safety at all
times, and particularly at a time when the occupant
of a vehicle is reaching into an unexposed area of
the vehicle which may contain a weapon.” Clinton,
supra, at 1031.

The Court determined that under all of the circumstances,
the general question to the defendant if he had weapons or
anything the officers should be concerned about before
defendant “prior to Appellee rooting through the vehicle’s
glove box” was not improper. The Court found that the ques-
tion was not the type of question that normally elicits
incriminating information as a citizen may carry a weapon
lawfully or may carry other objects which are not illegal but
may still cause concern for the safety of the officer. The
Court stated:

“Thus we determine that it was error for the sup-
pression court to conclude that a police officer’s
question, posed during a traffic stop prior to per-
mitting a driver to search the vehicle’s closed glove
compartments presumably, but not necessarily, for
the papers, was “coercive” simply because its sub-
ject was the existence of weapons or anything else
of which the police had a legitimate reason to be
aware.” Clinton, at 1031.

As noted by the dissent in Clinton, the concepts related to
arrest and custodial interrogation “compel a fine line of dis-
tinction.” Clinton, at 1035. In the present case, there are
important distinctions from the facts as found by the Court
in Clinton. In that case, the defendant was asked a specific
question about the existence of a weapon or other potential-
ly dangerous objects as he was about to reach into a glove
box, during an encounter which took place late at night
which required the officers to use their flashlights to see into
the vehicle. The question was deemed by the court not to be
coercive or seeking inherently incriminating information as
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the defendant may have legally possessed a weapon or other
legal object that could have posed a danger to the officers.
The question was therefore not coercive and not designed to
elicit incriminating information.

In the present case, Defendant’s vehicle was also
stopped by the detective’s using lights and sirens and a sec-
ond vehicle arrived in back-up. The detectives approached
the vehicle on both sides of the vehicle and after requests by
the detectives, Defendant lowered the windows on both
sides of his vehicle and the officers, during daylight hours,
were able to observe into Defendant’s vehicle. There was no
evidence that the detectives’ views of Defendant were
obstructed. There was no evidence that during this time
Defendant made any unusual movements or attempted to
reach into any area of the vehicle, whether exposed or unex-
posed. Defendant was not observed to have anything poten-
tially dangerous in his hands and there was no evidence that
he reached between his legs or under the seat of his vehicle.
There was no evidence that the detectives observed any
bulges in his clothing or anything else in the vehicle which
the detectives credibly articulated as posing a potential risk
to their safety. Unlike the defendant in Clinton, Defendant
herein was not asked to and did not reach into a glove box
or other area of the vehicle. Although, Detective Harpster
testified that Defendant was seen to lean to his right while
the vehicle was being followed, this movement was also
described as not being unusual for a motorist to look for his
or her documents. While Detective Harpster testified that
when Defendant said he did not have the papers that this
raised his suspicion, it is no less probable that Defendant
was looking for the documents and simply found that he did
not have them. The detectives also did not see any evidence
of drugs or paraphernalia in plain view. The detectives did
not describe that Defendant appeared nervous or agitated in
any way, exhibited excessive furtive movements or that
there were any indications of Defendant having recently
used or being under the influence of drugs or alcohol.

Defendant was then asked to exit the vehicle, which was
entirely proper. However, upon exiting the vehicle, there
was no indication that there was anything about the appear-
ance of Defendant that created the impression that he may
have a weapon on him. A pat down was not conducted that
revealed a possible suspicious object Finally, and most
importantly, the question put to Defendant was not limited
to whether or not he had a weapon on him for purposes of
the officers’ safety. Defendant was asked “…if he had any
weapons, drugs, anything on him.” (T., p. 8). This question,
placed to a motorist stopped for a routine traffic violation,
with the motorist out of the vehicle and in the presence of
three detectives, is in fact specifically designed to elicit
incriminating information. This question also goes beyond
the type of question that was found proper in
Commonwealth v. Kondash, 808 A.2d 943 (Pa.Super. 2002)
where, prior to a Terry search, an officer asked a suspected
intravenous drug user if he had any needles in his or her
possession so that the officer, concerned for his safety, could
avoid being stuck. In the present case, there was no evi-
dence that Defendant was being subjected to a Terry search
or that there was any evidence that Defendant was using
drugs. The question put to Defendant was coercive and
specifically addressed the possession of drugs and
Defendant responded to that question truthfully which
resulted in his arrest and the search of the vehicle and the
discovery of the marijuana. Considering all of the circum-
stances attendant to the detention and questioning of
Defendant as described above, the finding that Defendant
reasonably believed that his freedom of action and move-
ment was restricted; that he was subjected to a custodial

interrogation; and, that it was required that he be advised of
his Miranda rights before he was questioned about the pos-
session of drugs was appropriate. Therefore, based on the
finding that he was not properly advised of his Miranda
rights, the suppression of his statement and the marijuana
that was found as a result of the search of his vehicle subse-
quent to his statement was also appropriate.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Steven Addlespurger

Driving Under the Influence—Investigatory Detention—
Ineffective Assistance of Counsel—Post-Conviction Relief Act

Defendant was asleep in a car parked at a gas station with
the motor running. Upon being awakened by the police he
failed a field sobriety test and was found guilty of Driving
under the Influence of Alcohol or Controlled Substance.
Held:

1. In order to support a charge of driving under the influ-
ence of alcohol under 77 Pa, C.S.A.§3802(a)(1), the
Commonwealth must prove (1) that defendant was operating
a motor vehicle or was in actual physical control of the move-
ment of a motor vehicle, (2) after imbibing enough alcohol
such that the individual is incapable of safely driving.

2. Considering the totality of the evidence, including cir-
cumstantial evidence, the Court found that the defendant
was in actual physical control of the vehicle where defendant
was sitting in the driver’s seat with his foot on the brake and
hand on the gear shift with the motor running, outside a store
that does not sell alcohol, with no one else inside the vehicle.

3. Substantial impairment is found based on defendant’s
behavior, the opinion of the police officer, and the breath test
result.

(Mark C. Coulson)
Deana M. Shirley for the Commonwealth.
Robert E. Stewart for Defendant.

CC No. 200415102. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division

OPINION
Mariani, J., January 23, 2008—This is a direct appeal

wherein the defendant appeals the Judgment of Sentence of
April 24, 2007 which became final when this Court denied
defendant’s post-sentencing motions on May 23, 2007. After
a non-jury trial conducted on April 24, 2007, this Court found
the defendant guilty of one count of Driving Under the
Influence of Alcohol or Controlled Substance, in violation of
75 Pa.C.S.A. §3802(a)(1), and sentenced the defendant to a
term of non-reporting probation of 30 days and a $300 fine.
This Court found the defendant not guilty of violating 75
Pa.C.S.A. §3802(b). The defendant timely filed a Notice of
Appeal. The defendant filed a Rule 1925(b) Concise
Statement of Errors to Be Raised on Appeal alleging the fol-
lowing claims of error:

(a) The officer did not have reasonable suspicion to con-
duct an investigatory detention of Mr. Addlespurger. The
officer’s testimony failed to establish reasonable suspicion
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that Mr. Addlespurger was engaged in criminal activity in
violation of Terry v. Ohio, 392 U.S. 1 (1968). The investigato-
ry detention—i.e., shaking a man awake and requesting iden-
tification—violated Mr. Addlespurger’s Constitutional rights
provided by the Fourth Amendment of the U.S. Constitution
and Article I section 8 of the Pennsylvania Constitution. Any
evidence obtained as a result of the violation, including the
results of the breath tests should have been suppressed. This
issue was raised and preserved in the Omnibus Pretrial
Motion filed on March 28, 2005.

(b) The officer did not have probable cause to arrest Mr.
Addlespurger and request that he submit to a breath test.
Consequently, the results of the breath test should not have
been admitted into evidence and should not have been con-
sidered by the court. NT 63. There was no evidence that Mr.
Addlespurger consumed a sufficient amount of alcohol to
impair normal mental and physical faculties required for
safe driving. The only evidence cited by the officer that even
suggests any physical or mental impairment was that Mr.
Addlespurger appeared to be confused after the officer
shook him awake, and the smell of alcohol emanating from
his person. NT 26. This issue was raised in the Omnibus
Pretrial Motion.

(c) If the issues raised in (a) and (b) above were waived
as a result of defense counsel’s failure to present the
Omnibus Pretrial Motion to the court or the failure to
request a ruling on the motion, defense counsel was ineffec-
tive for failing to preserve the issues and for failing to
request that trial court rule on the motion. Counsel’s ineffec-
tiveness is apparent on the record, and no evidentiary hear-
ing is needed, because there can be no reasonable, strategic
basis for failing to present an application to suppress that
has already been filed, and for failing to request a ruling on
that motion, even if just a pro-forma ruling without argu-
ment. Furthermore, this claim must be raised on direct
appeal or it will be forever lost. Mr. Addlespurger will not
have the redress of the Post Conviction Relief Act because
his sentence will expire before the outcome of the appeal. 42
Pa.C.S. §9543(a)(1)(i); See Generally Kirk J. Henderson, The
Right To Argue that Counsel was Constitutionally Ineffective,
45 Duq L. Rev. 1 (2006) (arguing for a short sentence excep-
tion to Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002)); cf.
Commonwealth v. O’Berg, 880 A.2d 597 (Pa. 2005) (rejecting
short sentence exception). Thus, if Mr. Addlespurger is
denied the right to raise the claim of ineffectiveness of coun-
sel on direct appeal he will be denied effective representa-
tion of counsel and due process of law as required by the
Fifth, Sixth and 14th Amendments of the United States
Constitution and Article I section 9 of the Pennsylvania
Constitutions.

(d) The Post Conviction Relief Act, 42 Pa.C.S. §9541 et.
seq. is unconstitutional to the extent that it deprives Mr.
Addlespurger of asserting his federal and state constitution-
al right to effective assistance of counsel. Since Mr.
Addlespurger’s sentence has already expired, he will not be
able to assert his claim of ineffective assistance through the
PCRA.

(e) Section 3802(a)(1) of the vehicle code is void for
vagueness under the Fifth Amendment of the US
Constitution and Article I section 9 of the Pennsylvania
Constitution in that it does not define a criminal offense with
sufficient definiteness in order that ordinary people can
understand what conduct is prohibited and in a manner that
does not encourage arbitrary and discriminatory enforce-
ment. Section 3802(a) of the Vehicle code prohibits driving,
operating or being in actual physical control of a vehicle
after imbibing a sufficient amount of alcohol such that the
individual is incapable of safely driving, etc.

(f) The evidence was insufficient to sustain conviction
because the Commonwealth failed to prove beyond a reason-
able doubt that Mr. Addlespurger was incapable of safe driv-
ing. The officer did not observe Mr. Addlespurger driving
the vehicle. While a police officer’s testimony is generally
sufficient, in this case the officer could not recall any rele-
vant facts that led to his ultimate conclusion that Mr.
Addlespurger was incapable of safe driving. The officer
could not remember which field sobriety tests he adminis-
tered and he could not remember the manner in which Mr.
Addlespurger allegedly failed the field sobriety tests.
Furthermore, the fact that Mr. Addlespurger appeared con-
fused when he was awoken by a police officer, and the fact
that he smelled like alcohol does not prove that Mr.
Addlespurger was incapable of safe driving. The officer tes-
tified that Mr. Addlespurger’s hand was on the gearshift, but
he could not recall whether the gearshift was located on the
floor or the steering column. The officer should not be per-
mitted to immunize himself from effective cross-examina-
tion as a result of his failure to recall any specific details of
the incident in question.

(g) The verdict was against the weight of the evidence.
The evidence presented at trial was that Mr. Addlespurger
was asleep in his car while the car was parked at a BP sta-
tion. All the evidence concerning Mr. Addlespurger’s intoxi-
cation or ability to drive is thoroughly marred by the offi-
cer’s inability to remember anything specific about the time
in question. The officer did not even create report from
which he could refresh his recollection. The officer’s testi-
mony should not have been afforded any weight because it
consisted only of the officer’s ultimate conclusion, but none
of the facts upon which the conclusions were based.

Relevant to this appeal, the credible facts of record
adduced in this case are as follows:

On May 4, 2004 at approximately 7:49 p.m., in response to
a dispatch, Officer Noel Pelewski of the Robinson Township
Police Department responded to a local BP convenience
store/gas station and he encountered the defendant, passed
out behind the wheel of his automobile and the automobile
was still running. The window of the automobile was down
and Office Pelewski observed the defendant’s right hand was
on the gear shifter and the defendant’s left foot was on the
brake of the automobile. After approaching the vehicle,
Officer Pelewski attempted to speak to the defendant, how-
ever, the defendant did not respond. Officer Pelewski shook
the defendant to arouse him. As he was asking the defendant
for identification, the defendant appeared confused and
Officer Pelewski detected a strong odor of alcohol emanating
from the defendant’s person and breath. Upon being ques-
tioned, the defendant indicated he had consumed two alco-
holic drinks that night and he was also on prescription sleep
aids. Although Officer Pelewski did not personally conduct
field sobriety tests on the defendant, Officer Pelewski did
observe the administration of those tests by another officer.
Officer Pelewski did not specifically recall which tests were
administered but, without objection, he testified that Officer
Moritz did administer such tests and, in the opinion of both
Officer Pelewski and Officer Moritz, the defendant failed the
field sobriety tests. Officer Pelewski then opined that the
defendant was incapable of safe driving. The defendant then
consented to breath testing. The results of that testing was a
reading of .109. This Court then found the defendant guilty
and imposed sentence as set forth above.

The defendant’s first two complaints center on the initial
interaction that Officer Pelewski had with the defendant and
the subsequent arrest of the defendant. The defendant dis-
putes whether Officer Pelewski had reasonable suspicion to
conduct an investigatory stop of the defendant and he chal-
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lenges whether Officer Pelewski had probable cause to
arrest the defendant in this case. Neither of these issues
were presented to this Court during any pretrial hearing nor
was aware that either of these issues had been preserved by
the defendant. It appears from the record that Omnibus
Pretrial Motions Pursuant to 578 Pa. R.Cr.P. raising these
issues were filed by William E. Stockey, Esquire, on March
28, 2005, a time when this case was assigned to The
Honorable Robert C. Gallo. On January 23, 2006, attorney
Robert E. Stewart replaced attorney Stockey as counsel for
the defendant. On August 28, 2006 this case was transferred
to this Court. On March 29, 2006, Attorney Stewart filed a
Motion in Limine/Motion to Quash raising issues different
from those raised in Attorney Stockey’s omnibus filing. This
case proceeded to a non-jury trial on April 24, 2007. This
Court addressed Attorney Stewart’s motion but it was not
aware of Attorney Stockey’s motion. Attorney Stewart did
not seek to advance the suppression issues before this Court
prior to the non-jury trial. The first time this Court became
aware of the suppression issues relating to the defendant’s
investigatory detention and arrest were when current
defense counsel filed his 1925(b) statement.

With respect to the suppression issues challenging the ini-
tial investigatory detention and arrest of the defendant, due to
the circumstances set forth above, no factual record has been
developed upon which to make a ruling on the suppression
issues. It may, perhaps, be in the interest of justice to remand
this case on the limited issue relating to the constitutionality
of the investigative detention and the arrest of the defendant.
See Commonwealth v. Long, 753 A.2d 272, 282 (Pa.Super.
2000). In that case, a full suppression record was not created
and, in the interests of justice and fundamental fairness, the
Superior Court vacated the judgment of sentence and remand-
ed the case to the trial court to conduct a suppression hearing
restricted to the issue of whether the officer’s stop of
Appellant’s vehicle was lawful. The Superior Court noted that,
at the conclusion of the remanded suppression hearing, the
trial court should then make specific-findings of fact and con-
clusions of law which it shall set forth in an opinion. If the sup-
pression motions were denied by the Court, the original sen-
tence would be reinstated. If such motions were granted, the
defendant would be discharged. Id.

The defendant next argues that if he has waived chal-
lenges to his investigatory detention and arrest that such
waiver is the result of ineffectiveness of counsel. As set forth
above, this Court is not convinced that the defendant has
waived these issues and that the defendant may be able to
litigate these issues in this Court after remand. If necessary,
defendant’s claim of ineffectiveness could also be addressed
at that time. The standard for evaluating claims of legal inef-
fectiveness on direct appeal is well known. In
Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (Pa. 2002),
the Pennsylvania Supreme Court stated that “as a general
rule, a petitioner should wait to raise claims of ineffective
assistance of trial counsel until collateral review.”
Underlying this rule is the Supreme Court’s observation that
“time is necessary for a petitioner to discover and fully
develop claims related to trial counsel ineffectiveness.”
Thus, “the record may not be sufficiently developed on
direct appeal to permit adequate review of ineffectiveness
claims[.]” Because appellate courts do not normally consid-
er issues that were not raised and developed in the court
below, the Grant court reasoned that “deferring review of
trial counsel ineffectiveness claims until the collateral
review stage of the proceedings offers a petitioner the best
avenue to effect his Sixth Amendment right to counsel.”

In Grant, however, the Supreme Court acknowledged that
under limited circumstances, the Court could create excep-

tions and review certain claims of ineffectiveness on direct
appeal. Grant, 813 A.2d at 738 n.14. In Commonwealth v.
Bomar, 573 Pa. 426, 826 A.2d 831, 853 (Pa. 2003), the
Pennsylvania Supreme Court held that the rule announced in
Grant did not apply where the trial court conducted an evi-
dentiary hearing and addressed the ineffectiveness claims in
its opinion. The Supreme Court later clarified this exception,
stating that, for ineffectiveness issues to be addressed on
direct appeal, there must be a record developed that is
“devoted solely to the ineffectiveness claims.” Common-
wealth v. Davido, 582 Pa. 52, 868 A.2d 431, 441 n.16 (Pa.
2005).

In this case, defendant did not raise his claim of ineffec-
tiveness of trial counsel in a post-sentence motion and this
Court held no evidentiary hearing on the claim. Accordingly,
no record has been developed addressing this claim. In a
claim such as the one made by defendant, it is necessary to
delve into trial counsel’s reasons for not advancing the sup-
pression issues in the trial court. Because defendant and
trial counsel elected to proceed to trial without a jury, it is
conceivable that they elected to forgo the pretrial motions
hearing to avoid presentation of evidence which was rele-
vant to pretrial issues but not admissible at trial.

Accordingly, the appellate court should not address
defendant’s claim of ineffectiveness of trial counsel on the
merits. See Commonwealth v. Davis, 894 A.2d 151, 153
(Pa.Super. 2006). Therefore, this allegation of error should
be dismissed without prejudice to raise it on collateral
review or otherwise.

The defendant next claims that the Post-Conviction Relief
Act is unconstitutional because it deprives the defendant of
asserting his federal and state constitutional right to effec-
tive assistance of counsel because his sentence has already
expired. He claims that he should be able to raise this issue
on direct appeal because his sentence has expired and he
will not be able to levy a challenge to his trial counsel’s effec-
tiveness during post-conviction proceedings. The defendant
did not, however, raise this issue before this Court and it is
being raised for the first time on appeal and is, therefore,
presumably waived and not preserved for appellate review.
See Pa.R.A.P. 302(a) (stating that “issues not raised in the
lower court are waived and cannot be raised for the first
time on appeal.”); Commonwealth v. Lawson, 789 A.2d 252,
253 (Pa.Super. 2001)(explaining that “even issues of consti-
tutional dimension may not be raised for first time on
appeal.”); Commonwealth v. Cain, 906 A.2d 1242, 1244;
(Pa.Super. 2006). The defendant could have, but did not raise
the issue in post-sentencing motions. Additionally, should the
claims that form the basis of the alleged ineffectiveness be
remanded to this Court, the defendant will have an opportu-
nity to litigate the very issues he complains his counsel
failed to litigate.1

The defendant next challenges the constitutionality of 75
Pa.C.S.A. 3802(a)(1). With respect to the unconstitutionality
of this statute, the defendant alleges that the statute is void
for vagueness. This Court notes that the challenges he raises
in this case are identical to those raised by the defendant in
Commonwealth v. Duda, 923 A.2d 1138 (Pa. 2007). On May
31, 2007, the Supreme Court decided Duda and it rejected all
of the defendant’s constitutional challenges in that case.
Commonwealth v. Duda, 923 A.2d 1138 (Pa. 2007). By the
defendant’s own admission on the record on April 24, 2007,
his constitutional issues are identical to those of the defen-
dant in Duda. Because the Supreme Court specifically
rejected, in Duda, the constitutional claims raised by the
defendant in this case, this Court’s ruling denying the
Omnibus Pretrial Motion challenging the constitutionality of
75 Pa.C.S.A. §3802(b) should be affirmed. See also
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Commonwealth v. Finchio, 926 A.2d 968 (Pa. 2007).
The defendant next challenges the sufficiency of the evi-

dence to convict him. The test for sufficiency is whether
viewing the evidence, and all reasonable inferences there-
from, in the light most favorable to the Commonwealth, the
fact-finder reasonably could have determined that all the
elements of the crime were established beyond a reasonable
doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750,
753 (2005); Commonwealth v. Mackert, 781 A.2d 178, 186
(Pa.Super. 2001). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt
were to be resolved by the fact-finder unless the evidence
was so weak and inconclusive that no probability of fact
could be drawn from the evidence. Id. A trial court’s credi-
bility determinations must be given great deference. The
trier of fact while passing upon the credibility of witnesses
and the weight of the evidence produced, is free to believe
all, part or none of the evidence. See Commonwealth v.
O’Bryon, 820 A.2d 1287, 1290 (Pa.Super. 2003).

Defendant was charged with and convicted of driving
under the influence of alcohol under 75 Pa.C.S.A. §3802(a)(1)
which provides:

§3802. Driving under influence of alcohol or con-
trolled substance

(a) General impairment.—

(1) An individual may not drive, operate or be in
actual physical control of the movement of a vehi-
cle after imbibing a sufficient amount of alcohol
such that the individual is rendered incapable of
safely driving, operating or being in actual physical
control of the movement of the vehicle.

75 Pa.C.S.A. §3802(a)(1). Thus, the Commonwealth must
prove: (1) that defendant was operating a motor vehicle or
was in actual physical control of the movement of a motor
vehicle, (2) after imbibing a sufficient amount of alcohol
such that the individual is rendered incapable of safely driv-
ing. Commonwealth v. Kerry, 906 A.2d 1237, 1241 (Pa.Super.
2006).

With respect to what constitutes “actual physical con-
trol,” courts have held that whether a person is in actual
physical control of a motor vehicle is determined based on
the totality of the circumstances, including the location of
the vehicle, whether the engine was running and whether
there was other evidence indicating that the defendant had
driven the vehicle at some point prior to the arrival of police
on the scene. The Commonwealth can establish that a defen-
dant had “actual physical control” of a vehicle through whol-
ly circumstantial evidence. Commonwealth v. Byers, 437
Pa.Super. 502, 506, 650 A.2d 468, 469 (1994). See also,
Commonwealth v. Woodruff, 447 Pa.Super. 222, 668 A.2d
1158 (1995) (actual physical control found where defen-
dant’s car was on berm of the road fifty yards west of the
store where he had purchased beer, the engine was running,
the high beams were on and the car was protruding into traf-
fic lanes); Commonwealth v. Trial, 438 Pa.Super. 209, 652
A.2d 338 (1994) (actual physical control found where defen-
dant’s car was diagonally across a roadway, defendant was in
the car with his seatbelt on, the parking lights were on and
the keys were in the ignition in the “on” position, although
the engine was not running); Commonwealth v. Wilson, 442
Pa.Super. 521, 660 A.2d 105 (1995) (actual physical control
found where defendant’s car was down an embankment by
the roadside, no keys were found, but the hood of the car was
still warm on a winter night); Commonwealth v. Leib, 403
Pa.Super. 223, 588 A.2d 922, alloc. denied, 528 Pa. 642, 600

A.2d 194 (1991) (actual physical control found where defen-
dant was asleep in the car in the middle of the road with the
engine off); Commonwealth v. Bobotas, 403 Pa.Super. 136,
588 A.2d 518 (1991) (actual physical control found where
defendant was parked in an alley on his way home with his
engine running); Commonwealth v. Crum, 362 Pa.Super. 110,
523 A.2d 799 (1987) (actual physical control found where
defendant was sleeping in his car on the side of the road with
the engine and headlights on); Commonwealth v. Kloch, 230
Pa.Super. 563, 327 A.2d 375 (1974) (actual physical control
found where defendant was asleep behind the wheel of a car
parked along the side of the highway, protruding into a traf-
fic lane with the engine and headlights on); Commonwealth,
Dep’t of Transp., Bureau of Traffic Safety v. Farner, 90 Pa.
Commw. 201, 494 A.2d 513 (1985) (actual physical control
found where defendant was behind the wheel in a traffic lane
with the motor running and the brake lights activated).

Moreover, in Commonwealth v. Williams, 871 A.2d 254;
2005 Pa.Super. the Superior Court specifically determined
that the following evidence, in considering the totality of the
circumstances, was sufficient to constitute actual physical
control of a motor vehicle:

(1) Williams was parked outside of an establish-
ment that does not serve alcoholic beverages and
there was no evidence Williams consumed alcohol
nearby; (2) the car was parked diagonally across
two handicapped spaces; (3) Williams was sitting in
the driver’s seat with his hands on the wheel; (4)
the engine of the vehicle was running, the car head-
lights and stereo were on; (5) the vehicle was reg-
istered to Williams’ employer and only Williams
was authorized to drive it; (6) Williams showed
signs of visible intoxication and failed field sobri-
ety tests; and (7) the court found Williams’ testimo-
ny incredible.

Id. at 260-261.

In finding beyond a reasonable doubt that the defendant
was in actual physical control of the operation of his vehicle,
this Court relied on the fact that the defendant was sitting in
the driver’s seat of his vehicle with his foot on the brake of
the vehicle, his hand was on the gear shift, the motor was
running, he was parked outside a BP convenience store/gas
station that does not sell alcohol and there were no other per-
sons inside the vehicle. This evidence was sufficient to
demonstrate that the defendant was in actual physical con-
trol of his vehicle.

The evidence was also sufficient to demonstrate that the
defendant was incapable of safe driving. In Kerry, the
Superior Court looked back to the predecessor statute to
§3802(a)(1), 75 Pa.C.S.A. 3731, and explained

[t]o establish that one is incapable of safe driving
…the Commonwealth must prove that alcohol has
substantially impaired the normal mental and
physical faculties required to operate the vehicle
safely; “substantial impairment” means a diminu-
tion or enfeeblement in the ability to exercise judg-
ment, to deliberate or to react prudently to chang-
ing circumstances and conditions.

Id. citing Commonwealth v. Gruff, 2003 Pa.Super. 126, 822
A.2d 773, 781, (Pa.Super. 2003), appeal denied, 581 Pa. 672,
863 A.2d 1143 (2004). “The meaning of substantial impair-
ment is not limited to some extreme condition of disability.”
Id. citing Commonwealth v. Griscavage, 512 Pa. 540, 545 517
A.2d 1256, 1258 (1986). As set forth in Kerry, “Section
3802(a)(1), like its predecessor, “is a general provision and
provides no specific restraint upon the Commonwealth in the
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manner in which it may prove that an accused operated a
vehicle under the influence of alcohol to a degree which ren-
dered him incapable of safe driving.” Id. citing
Commonwealth v. Loeper, 541 Pa. 393, 402-403, 663 A.2d 669,
673-674 (1995). Furthermore, “a police officer may utilize
both his experience and personal observations to render an
opinion as to whether a person is intoxicated.”
Commonwealth v. Kelley, 438 Pa.Super. 289, 652 A.2d 378,
382 (Pa.Super. 1994) (citing Commonwealth v. Bowser, 425
Pa.Super. 24, 624 A.2d 125 (Pa.Super. 1993)).

Various courts have determined that certain evidence
was sufficient to prove that a defendant was incapable of
safe driving. See Gruff, supra (finding conviction for DUI
under former statute was supported by evidence of defen-
dant’s bloodshot eyes, smell of alcohol, inappropriate
responses, refusal to take a blood test, and driving at a high
rate of speed); see also, Commonwealth v. O’Bryon, 2003
Pa.Super. 139, 820 A.2d 1287 (Pa.Super. 2003) (holding that
evidence supported defendant’s conviction under
§3731(a)(1) where officer testified that defendant ran her
car into parked car and left scene, and where defendant was
confused and staggering, had alcohol on breath, and could
not maintain balance); Commonwealth v. Leighty, 693 A.2d
1324 (Pa.Super. 1997) (holding evidence of glassy and blood-
shot eyes, admittance of alcohol consumption, failure of two
field sobriety tests and minor accident before arrest was suf-
ficient to support conviction for driving under the influence
of alcohol under former §3731(a)(1)); Commonwealth v.
Feathers, 442 Pa.Super. 490, 660 A.2d 90 (Pa.Super. 1995),
affirmed, 546 Pa. 139, 683 A.2d 289 (1996) (finding evidence
was sufficient to sustain conviction under §3731(a)(1), where
defendant had glassy eyes and slurred speech, staggered as
she walked, smelled of alcohol and failed field sobriety tests,
notwithstanding absence of evidence of erratic or unsafe
driving); Commonwealth v. Rishel, 441 Pa.Super. 584, 658
A.2d 352 (Pa.Super. 1995) (holding evidence sufficient to
sustain conviction under §3731(a)(1), where defendant
smelled of alcohol, appeared confused, was involved in an
automobile accident, failed two field sobriety tests and
admitted to consuming two 16-ounce beers) vacated on other
grounds, 546 Pa. 48, 682 A.2d 1267 (1996).

In this case, this Court relied on the fact that the defen-
dant was sleeping behind the steering wheel of his vehicle
with his foot on the brake, his hand on the shifter and the
engine running. Upon being approached by the officer, the
defendant appeared disoriented and was difficult to arouse,
he admitted to drinking two alcoholic beverages, he emitted
a strong odor of alcohol, and he was parked outside a BP con-
venience store/gas station that does not sell alcohol. The
opinion of the officer and the defendant’s breath testing
result was a .109 after he consented to such testing. This evi-
dence was sufficient to demonstrate that the defendant was
incapable of safe driving.

The defendant finally claims that this Court’s verdict was
so contrary to the weight of the evidence that the verdict
shocks one’s sense of justice. This claim of error was not
properly preserved and the defendant has, therefore, waived
this claim. As set forth in Criswell v. King, 834 A.2d 505; 512.
(Pa. 2003) referring to claims challenging the weight of the
evidence, “it is a claim which, by definition, ripens only after
the verdict, and it is properly preserved so long as it is raised
in timely post-verdict motions.” The record is devoid of a
post-verdict motion raising this issue. Therefore, the Court
believes that this issue has been waived by the defendant.

However, assuming that the issue has not been waived,
the claim of error is wholly without merit. As further set
forth in Criswell,

Given the primary role of the jury in determining
questions of credibility and evidentiary weight, the
settled but extraordinary power vested in trial
judges to upset a jury verdict on grounds of eviden-
tiary weight is very narrowly circumscribed. A new
trial is warranted on weight of the evidence grounds
only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that
it shocks one’s sense of justice and the award of a
new trial is imperative so that right may be given
another opportunity to prevail. The only trial entity
capable of vindicating a claim that the jury’s verdict
was contrary to the weight of the evidence claim is
the trial judge—decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d
698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177, 1189 (Pa. 1994)). Although Criswell spoke in
terms of a jury verdict, there is no distinction relative to a
non-jury verdict.

The initial determination regarding the weight of the evi-
dence is for the fact-finder, in this case, this Court.
Commonwealth v. Jarowecki, 923 A.2d 425, 433 (Pa.Super.
2007). This Court was free to believe all, some or none of the
evidence. Id. A verdict should only be reversed based on a
weight claim if that verdict was so contrary to the evidence
as to shock one’s sense of justice. Id. See also Commonwealth
v. Habay, 2007 Pa.Super. 303; 2007 Pa.Super. LEXIS 3125
(October 10, 2007).

The Court here concluded that, after considering and
weighing all the evidence, the testimony at trial was credi-
ble. As set forth above, this evidence supported the verdict.
This evidence was supported in the record and the verdict
was not against the weight of the evidence.

For the foregoing reasons, the Judgment of Sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 The Supreme Court has refused to create “short sentence”
exception to the general rule announced in Grant.
Commonwealth v. O’Berg, 880 A.2d 597 (Pa. 2005).

Commonwealth of Pennsylvania v.
Cathy Marie Brentzel

Motion to Suppress—Pa. R. Crim. P. 581 (1)—Reasonable
Suspicion

1. The Court properly granted a Motion to Suppress
where the Court found that the Defendant and the
Defendant’s witnesses credibly testified that the Defendant
was properly complying with the motor vehicle code rules of
the road, including having properly functioning tail lights
and operating the vehicle in a prudent manner.

2. When such evidence is presented to the Court, the
Court finds that there was not reasonable suspicion for the
Defendant to be stopped.

(Jeffrey A. Ramaley)

Turahn LaMont Jenkins for the Commonwealth.
Thomas R. Ceraso for Defendant.
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No.: CC 200601789. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., February 2, 2008—Defendant was charged at

CC: 200601789 with one count of Driving Under the
Influence of Alcohol or Controlled Substance, 75 Pa.C.S.
§3802(c) and §3803(b)(4), as amended and one count of
Driving Under the Influence of Alcohol or Controlled
Substance, 75 Pa.C.S. §3802(a)(1), as amended. In addition,
three (3) Summary Traffic Offenses were also charged.

Defendant filed a Motion to Suppress and a hearing was
held on March 26, 2007 on defendant’s Motion. On October
10, 2007, this court granted the defendant’s Motion to
Suppress. It is this Order that the Commonwealth has time-
ly appealed.

In its Concise Statement of Matters Complained of on
Appeal, the Commonwealth raises two issues. First, the
Commonwealth claims that the court erred by failing to com-
ply with Pa.R.Crim.P. 581(I). While the record does not
reflect this court’s reasons, they will be addressed in this
Opinion.

As stated in Commonwealth v. Hamlin, 503 Pa. 210, 469
A.2d 137 (Pa. 1983) “where the Commonwealth is appealing
the adverse decision of a suppression court, a reviewing
court must consider only the evidence of the defendant’s wit-
nesses and so much of the evidence for the prosecution as
read in the context of the record as a whole remains uncon-
tradicted.”

The defendant credibly testified that she was obeying the
speed limit (T. 26); that the headlights were on (T. 24); that
she did not go off the road (T. 26); that the state trooper told
her the reason that she was stopped was that her back lights
were out (T. 27); and that she was not told that she was
exceeding the speed limit (T. 27). Mr. Squires, the defen-
dant’s witness and owner of the vehicle, credibly testified
that the vehicle in question was approximately 8 months old
(T. 30); that he had not experienced any prior problems rel-
ative to a mechanical infirmity of the vehicle (T. 31); that he
had observed the defendant prior to giving her permission to
drive his vehicle and she appeared “completely normal” (T.
32); that the Trooper told Mr. Squires that Miss Brentzel had
been pulled over because “the taillights were out” (T. 33);
and that the trooper told him the vehicle was inoperable
because the taillights weren’t working (T. 34, 36). He further
testified that later that evening he went to see the vehicle
and the taillights were functioning (T. 37); that he had the
car inspected by the car dealer and that the dealer submit-
ted a written report that the taillights were functioning prop-
erly (T. 38). A document from the car dealer was introduced
and admitted into evidence. Defense witness Miller testified
that he had inspected the vehicle in question as a part of his
employment with Suburban Buick Suburu and that the tail-
lights worked. (T. 50-51).

The Commonwealth’s second matter raises the claim that
the court erred in granting the Motion to Suppress because
reasonable suspicion existed.

Based upon the above recited credible testimony by the
defense witnesses, this court did not believe that there was
reasonable suspicion for the defendant to be stopped and as
such, did not err in granting defendant’s Motion to Suppress.

BY THE COURT
/s/ Machen, J.
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Edward Kocyan and Holly Kocyan v.
Rodolfo Spena

Motion for Remittitur—Alleged Excessive Verdict

A non-economic damage award of $750,000 did not shock
the Court’s conscience, and it appeared to bear a reasonable
relationship to the evidence presented at trial where:

1. The Plaintiff suffered a herniated disc at C5-C6;

2. The Plaintiff will continue to suffer pain and inconven-
ience from his injury, and it is for all practical purposes a
permanent condition;

3. His productivity and ability to perform at the level to
which he was accustomed at his job have been compromised;

4. The Plaintiff has already endured five years of pain
and suffering and can look forward to 36 more years of such
pain and suffering; and,

5. The Plaintiff described an ongoing medical regimen
and a prescription drug, pain control, and therapy program
that were not insubstantial.

(Jeffrey A. Ramaley)

Richard J. Schubert for Plaintiff.
Gary L. Balint for Defendant.

No. GD 04-007626. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION OF THE COURT
Colville, J., February 19, 2008—This appeal follows a jury

trial related to an April 12, 2002 automobile accident during
which the Plaintiff asserts he suffered various injuries,
including injuries to his neck and back, and specifically a
herniated disc at C5-C6. The matter was tried before a jury
on November 15 and 16, 2007. Following deliberation, the
jury returned a verdict in favor of the Plaintiff and against
the Defendant in the amount of $750,000.

This opinion addresses one of two issues raised within the
Defendant’s Concise Statement of Matters Complained of on
Appeal, specifically: whether this court erred in denying the
Defendant’s Motion for Remittitur.1 Defendant asserts that
the $750,000 non-economic damages award in favor of the
Plaintiff was based upon insufficient evidence, was against
the weight of the evidence, and was contrary to law. The
Defendant further asserts that the verdict was so grossly
excessive in light of the evidence adduced at trial so as to
shock the conscience of the court.

Where a motion requesting a new trial is based
upon the ground that the damages awarded by the
jury’s verdict are excessive, the court may deny the
motion requesting a new trial upon the condition
that the plaintiff stipulate to remit a portion of the
verdict. [Stark v. Rowley, 323 Pa. 522, 187 A. 509
1936); Limper v. Philadelphia Electric Co., 297 Pa.
204, 146 A. 574 (1929); Coons v. McKees Rocks
Borough, 243 Pa. 340, 90 A. 141 (1914); Kraft v.
Hanover & McSherrystown Water Co., 242 Pa. 114,
88 A. 909 (1913); Cox v. Pennsylvania R. Co., 240
Pa. 27, 87 A. 581 (1913); Hindes v. City of
Pittsburgh, 155 Pa.Super. 314, 38 A.2d 420 (1944);
Beatty, for Use of Palmer, v. Netherlands Ins. Co. of
the Hague, Holland, 119 Pa.Super. 567, 181 A. 513
(1935); Svoboda v. City of Pittsburgh, 34 Pa. D. & C.
47, 1939 WL 2458 (C.P. 1939); Geseck v. Delaware,

L. & W.R. Co., 3 Pa. D. & C. 579, 1923 WL 4544 (C.P.
1923); Reinhart v. Kunkel, 2 Pa. D. & C. 523, 1922
WL 3888 (C.P. 1922).] A remittitur is proper only to
reduce the amount of a verdict considered exces-
sive by the court. [Cashdollar v. Mercy Hosp. Of
Pittsburgh, 406 Pa.Super. 606, 595 A.2d 70 (1991).]
Thus, a judicial reduction of the jury’s award of
compensatory damages is appropriate only when
the award is plainly excessive and exorbitant.
[Teamann v. Zafris, 811 A.2d 52 (Pa. Commw. Ct.
2002), appeal denied, 830 A.2d 976 (Pa. 2003) and
appeal denied, 831 A.2d 600 (Pa. 2003); Bey v.
Sacks, 2001 Pa.Super. 357, 789 A.2d 232 (2001).]

The standard to be used in determining
whether remittitur should be granted is whether
the award of damages falls within the uncertain
limits of fair and reasonable compensation or
whether the verdict so shocks the sense of justice
as to suggest that the jury was influenced by par-
tiality, prejudice, mistake, or corruption. [Schultz
by Schultz v. DeVaux, 715 A.2d 479 (Pa.Super. Ct.
1998); Sprague v. Walter, 441 Pa.Super. 1, 656 A.2d
890 (1995); Krysmalski by Krysmalski v.
Tarasovich, 424 Pa.Super. 121, 622 A.2d 298 (1993);
Stoughton v. Kinzey, 299 Pa.Super. 499, 445 A.2d
1240 (1982); Teamann v. Zafris, 811 A.2d 52 (Pa.
Commw. Ct. 2002), appeal denied, 830 A.2d 976 (Pa.
2003) and appeal denied, 831 A.2d 600 (Pa. 2003);
Pioneer Commercial Funding Corp. v. American
Financial Mortg. Corp., 2002 Pa.Super. 68, 797 A.2d
269, 47 U.C.C. Rep. Serv. 2d 326 (2002), appeal
granted in part, 840 A.2d 989 (Pa. 2003); Brinich v.
Jencka, 2000 Pa.Super. 209, 757 A.2d 388, 106
A.L.R.5th 801 (2000).]

10 Standard Pennsylvania Practice 2d §62:120.
In support of his position, the Defendant argues to the

court that the evidence adduced at trial permitted a reason-
able jury to conclude only the following. Plaintiff had been
involved in a minor impact vehicular accident resulting in no
extended hospital admission. The Plaintiff went to the hospi-
tal immediately following the accident, but confronted with
a long wait, went home and then returned to the hospital the
following day. The Plaintiff never underwent any surgery of
any kind, made no claim for loss of income, and he has con-
tinued to work since the time of the accident. The Plaintiff
offered minimal medical special damages and his injuries
may be described as far from disabling. The Defendant also
avers that the Plaintiff ’s initial settlement demand was
much less than the jury verdict. Finally, the Defendant
argues that there is serious debate regarding the permanent
nature of any injuries suffered by the Plaintiff.

In response to these assertions, the Plaintiff argues that
all of that which Defendant relies upon in support of his
Motion for Remittitur was, to some degree or another, con-
tested at trial. Plaintiff asserts that the impact of the vehicu-
lar accident was at least modestly greater than a “minor”
impact. While no hospital admission or surgery has been
required to date, the Plaintiff has been required to undergo
regular and continuous medical treatment. Plaintiff forceful-
ly asserts that competent medical testimony was proffered at
trial that there is every reason to believe that the Plaintiff
will continue to suffer pain and inconvenience from his
injury, and it is for all practical purposes a permanent condi-
tion. Plaintiff asserts that while he has, through commitment
and determination continued to work to date, his productivi-
ty and ability to perform at the level to which he was accus-
tomed has been compromised. Finally, the Plaintiff notes
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that no capped demand was set forth within the complaint.
The Plaintiff argues that all of these matters are, at a mini-
mum disputed between the parties, and ultimately constitute
factual disputes that are properly within the realm of the
jury’s considerations. The Plaintiff suggests that the evi-
dence at trial demonstrated that the Plaintiff had already
suffered five years of pain and suffering, inconvenience,
embarrassment, and humiliation, and that based upon his
life expectancy, he can look forward to thirty-six (36) more
years of such pain and suffering.

In particular, the Plaintiff asserted that his pain and suffer-
ing is a daily issue for him, and that it has dramatically affect-
ed his daily life and relationships with family and others, that
it precludes him from enjoying any of the pleasures of life that
he previously enjoyed including general recreation, work
around the home, and relaxation. The Plaintiff described an
ongoing medical regimen and a prescription drug, pain con-
trol, and therapy program that were not insubstantial.

When viewing all of the evidence in light most favorable
to the verdict winner, this court is unable to state that the
jury’s verdict in this case shocked the court’s conscience or
that it plainly did not bear a reasonable relationship to the
evidence presented at trial. For those reasons, the
Defendant’s Post-Trial Motion in the nature of a request for
a remittitur was denied.

Robert J. Colville, J.
1 Defendant raises a second issue within his Concise
Statement of Matters Complained of on Appeal related to a
pre-trial ruling rendered by the Calendar Control Judge of
Allegheny County, the Honorable Eugene Strassburger. It is
the understanding of the undersigned that Judge
Strassburger intends to issue or has already issued a sepa-
rate opinion related to that allegation of error.

Edward Kocyan and Holly Kocyan v.
Rodolfo Spena

Denial of Continuance—Proximity to Trial

Although defense counsel knew of Plaintiff ’s workers’
compensation records, he did not attempt to obtain them by
Motion to Compel until six days prior to the scheduled trial.
At the time of the conciliation, the records had not yet been
produced; however, a Motion to Continue was again denied.
The Court concluded that not only was the defense delay
responsible for the current dilemma, but the records were
not important to the case. Further, it would be unrealistic to
expect, at this late date, that the defense expert could review
the new records, write a report and testify between
November 8, the date of the Motion, and November 14, 2006,
the trial date. Further, the defense expert’s video deposition
had been taken seven months earlier. Finally, although
defense counsel received the records late, he was able to use
them effectively as he would have if they had been produced
earlier. Thus, there was no prejudice.

(Diane Barr Quinlin)
Richard J. Schubert for Plaintiffs.
Gary L. Balint for Defendant.

No. GD 04-007626. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., March 28, 2008—Plaintiff Edward

Kocyan and his wife, Plaintiff Holly Kocyan, filed suit

against Defendant Rodolfo Spena as a result of a motor
vehicle accident on April 8, 2002. Ultimately, Plaintiffs
were awarded $858,662 in damages and Defendant has
appealed.

Plaintiffs filed a writ of summons on April 8, 2004.
Pleadings were completed and the case was scheduled for
trial on May 10, 2007. On May 1, 2007, I granted an uncon-
tested motion to continue this case to the next available list.

This case was then scheduled for trial call on November
5, 2007. On September 14, 2007, it was continued a second
time, to November 14, 2007.

On November 8, 2007, Defendant presented to me a
motion to compel worker’s compensation records that
Plaintiffs had promised to Defendant and to continue the
case. I ordered Plaintiffs to produce the records by
November 12, 2007, but did not grant a continuance.

This case was called for trial on November 14, 2007
and I attempted to settle the case. Those efforts failed and
Defendant again asked me to continue the case, as some of
the previously ordered records had not yet been pro-
duced. Plaintiffs’ attorney did assure Defendant’s attor-
ney that the records were due to be delivered to him that
day. They were eventually produced the next day,
November 15, 2007.

After a two-day trial in front of Judge Colville, the jury
awarded Plaintiff $750,000 on November 16, 2007.
Defendant timely filed his motion for post-trial relief. He
sought a new trial because of my denial of his motion to con-
tinue the case as a result of Plaintiffs’ failure to produce
records. He also sought a remittitur. On December 12, 2007,
Defendant filed an amended motion for post-trial relief and
for leave to supplement the record. After oral argument on
both issues before Judge Colville and me, Judge Colville
denied Defendant’s motion for post-trial relief seeking a
remittitur on December 17, 2007. Judge Colville also
ordered that delay damages of $108,662 be awarded to
Plaintiff. On January 8, 2008, I denied Defendant’s motion
for post-trial relief based on my denial of Defendant’s
request for continuance and also denied Defendant’s motion
to amend the motion for post-trial relief and for leave to sup-
plement the record.

On January 9, 2008 Plaintiffs entered judgment on the
verdict, and Defendant filed a concise statement alleging that
he was entitled to a new trial based on my denial of his motion
to continue and Judge Colville’s denial of a remittitur.1

The standard of review for a trial court in deciding a
motion to continue a case is abuse of discretion:

The trial court is vested with broad discretion in
the determination of whether a request for a con-
tinuance should be granted, and an appellate court
should not disturb that decision unless an abuse of
that discretion is apparent. An abuse of discretion
is more than just an error in judgment and, on
appeal, a trial court will not be found to have
abused its discretion unless the record discloses
that the judgment exercised was manifestly unrea-
sonable, or the result of partiality, prejudice, bias,
or ill-will.

Corrado v. Thomas Jefferson University Hosp., 790 A.2d
1022, 1035 (Pa.Super. 2001). As evidenced in the following
discussion, I weighed the arguments on both sides of the
issue and determined that it was reasonable to deny
Defendant’s motion to continue.

On April 8, 2002, Plaintiff was involved in a motor vehi-
cle accident, which resulted in injuries to his neck and back.
On May 2, 2007, at a deposition of Plaintiff ’s primary care
physician, Defendant learned that Plaintiff had recently
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suffered a work injury for which he underwent physical
therapy. Although Defendant had sought the worker’s com-
pensation records informally since July 2007, he did not
present a motion to compel those records to me until
November 8, 2007, only six days prior to the scheduled trial.
On that date, I ordered those records be produced by
November 12, 2007.

Counsel for Plaintiff indicated the records would be pro-
duced by November 14, 2007, the day of trial. However,
Plaintiff was not in control of the records and despite his
attorney’s effort they thus were not produced by the time the
attorneys came before me for a conciliation after the Call of
the List on that date. At that time, Defendant again asked me
to continue the case, and I again denied that motion.

This case arises from a motor vehicle accident that
occurred in 2002 with a Complaint filed in 2004. The case
was over three years old on the day it was called for trial.
Furthermore, Defendant learned about these records in May
2007, yet did not seek a court order to compel them until less
than a week before the trial date. I hear Calendar Control
motions at least two times each week, and Defendant could
have made this request sooner if the records were important
to his case.

Not only did Defendant delay in his efforts to get the
records, but the records were not important to his case. In
Defendant’s motion for post-trial relief, he claims that he
was prejudiced because his medical expert did not have an
opportunity to review the records. Defendant was not preju-
diced. By the time these records were compelled to be pro-
duced, Defendant would have had little or no time to get the
records examined by his expert. Unfortunately, I am all too
familiar with the lead time medical experts require for
reports and testimony. It is totally unrealistic to expect that
Defendant would get his expert to review the new records,
write a report and testify between November 8, the day of
presentation of the motion to compel, and the trial date of
November 14.

Moreover, Defendant had already taken his expert’s dep-
osition by videotape on April 24, 2007, seven months earlier,
prior to the originally scheduled trial. In Defendant’s expert
report dated January 17, 2006 from his independent medical
exam on that date, Dr. Kelly Agnew stated that “I cannot
identify a lingering injury or disease process that I would
ascribe to April 2002….” Because Dr. Agnew believed that
four years after the accident in question, Plaintiff had no lin-
gering injury, any further records examination or medical
examination would be redundant because Dr. Agnew would
simply testify that the slip and fall was a new injury and did
not aggravate any pre-existing condition because there was
no pre-existing condition.

During trial, Defendant thoroughly cross-examined
Plaintiff about the work-related accident. (Trial Transcript
(“TT”) 155-158). Plaintiff testified that the slip and fall
caused “minor irritations” to his neck and back, but really
caused damage to his ankle and foot. (TT 157).

Thus, although Defendant received the records late, he
was able to use them as effectively as he would have if they
had been produced earlier. He was not prejudiced by any
delay.

For the foregoing reasons, the Superior Court should
affirm my decision to deny Defendant’s motion to continue.

Strassburger, A.J.

Dated: March 28, 2008

1 Judge Colville’s opinion filed February 19, 2008, addresses
the remittitur issue.

PNC Bank, National Association v.
Gordon D. Fisher, an Individual, t/d/b/a
Maerlin Company, a Sole Proprietorship

Summary Judgment—Parol Evidence Rule—Statute of
Frauds—Post-Argument Submissions

1. Defendant executed two notes agreeing to pay Plaintiff
a balloon payment. Defendant asserts that there was an oral
agreement that Defendant could sign new notes at the time
the balloon payment was due. Plaintiff did not recall this
agreement.

2. Upon failure of Defendant to make the balloon pay-
ment, Plaintiff filed a complaint in foreclosure. Defendant
filed an answer, new matter and a counterclaim. The coun-
terclaim was eventually dismissed after Plaintiff filed pre-
liminary objections, Defendant failed to file an amended
counterclaim, and Plaintiff was granted a judgment on the
pleadings.

3. Plaintiff then filed a motion for summary judgment,
with a proposed Order of Court that did not specify the
amount of damages. After argument, the Court requested
Plaintiff to provide the Court with a proposed order specify-
ing the amounts requested, and Plaintiff did so. The Court
granted Plaintiff ’s motion for summary judgment for the
amounts stated in the revised order of Court. Defendant filed
objections. The Court overruled all Defendant’s objections,
indicating, among other things, that the only viable defense
raised by Defendant was the oral agreement, and any evi-
dence of this oral agreement is barred by both the parol evi-
dence rule and the Statute of Frauds.

4. Defendant filed an appeal citing nine issues, among
them, that the evidence of the alleged oral agreement was
not barred by the parol evidence rule and/or the Statute of
Frauds, that it was improper for the Court to request
Plaintiff to submit a proposed order, that it was error to
accept Plaintiff ’s calculations when they were disputed, and
that it was error to accept calculations based upon the affi-
davits of Plaintiff ’s representative.

5. Parol evidence is not admissible to alter, verify, modify,
or contradict the terms of a written contract, if the written
contract is unambiguous. The oral agreement would have
altered Plaintiff ’s interest in the lands secured by the exe-
cuted notes, and as such, any oral agreement affecting such
interest in land is barred by the Statute of Frauds.

6. Summary judgment is based upon the evidentiary
record, but that does not mean that the Court is required to
do actual calculations. Whenever amounts of principal and
interest rates are clearly set forth in pleadings, and other
documents submitted, and when the Defendant admits he
owes money to Plaintiff, and Defendant has no knowledge of
the exact amount he owes, the Court can rely on Plaintiff ’s
calculation to determine amount due. Such calculations are
merely corroborative of the documents submitted.

(Daniel McIntyre)

Michael A. Shiner for PNC Bank, National Association.
Robert O. Lampl for Gordon D. Fisher, an Individual, t/d/b/a
Maerlin Company, a Sole Proprietorship.

No. GD 02-009210. In the Court of Common Pleas Allegheny
County, Pennsylvania, Civil Division.
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OPINION
O’Brien, J., March 5, 2008—The defendant has appealed

this Court’s Order of November 30, 2007, granting plaintiff ’s
Motion for Summary Judgment.

I. PROCEDURAL HISTORY
Due to the numerous pleadings and documents filed in

this case, the Court will only highlight the procedural histo-
ry relevant to defendant’s appeal. Plaintiff filed a Complaint
in Mortgage Foreclosure on May 8, 2002. On November 25,
2002, defendant filed an Answer, New Matter and
Counterclaim. Plaintiff filed Preliminary Objections on
December 17, 2002. On February 11, 2003, the Court sus-
tained plaintiff ’s demurrer to Counts I through 4 of defen-
dant’s counterclaim. Plaintiff ’s demurrer to Count 5 was
overruled to the extent that plaintiff alleged that defendant
failed to state a claim for breach of contract. The defendant
was ordered to file an amended pleading setting forth each
category of damages that comprise the “substantial expense,
inconvenience and loss” suffered by defendant and to speci-
fy the special damages alleged. The docket reveals an
amended pleading was never filed.

Plaintiff filed a Motion for Judgment on the Pleadings on
March 13, 2003. Defendant did not respond. On July 3, 2003,
the Court granted plaintiff ’s motion and dismissed Count 5
of defendant’s counterclaim, the only remaining count.

On August 28, 2007, plaintiff filed a Motion for Summary
Judgment. The proposed order attached to the motion did
not contain any dollar amounts with respect to the monies
allegedly owed by defendant. It requested judgment “in the
amount of $ ______, plus interest from _____, 2002 at the con-
tract rate, reasonable attorneys fees and costs of suit.” The
parties filed briefs and appendices, and the case was argued
before the undersigned. On November 14, 2007, the Court
requested plaintiff to provide the Court with a proposed
order “disposing of [the] Motion for Summary Judgment
which provides for specific amounts regarding all categories
of relief sought.”1 On November 20, 2007, the plaintiff sub-
mitted a proposed order.2 Defendant filed Objections to both
the request and proposed order on November 21, 2007.
Plaintiff filed both a Response to defendant’s Objections and
a Supplemental Appendix to its Brief in Support of Motion
for Summary Judgment on November 29, 2007. On
November 30, 2007, the Court granted plaintiff ’s Motion for
Summary Judgment and entered an in rem judgment in the
amount of $427,050.65, as of November 19, 2007, with inter-
est accruing at the rate of $67.46 per day after that date. The
order did not impair plaintiff ’s right to seek reimbursement
for attorney’s fees and expenses.

On December 3, 2007, defendant filed Objections to the
Response and Supplemental Appendix submitted by plain-
tiff. The Court overruled all of defendant’s objections on
December 6, 2007. On December 14, 2007, the defendant
appealed this Court’s order granting summary judgment to
the Superior Court. Pursuant to Pa.R.A.P. 1925(b), defendant
was ordered to file a Concise Statement of Errors
Complained of on Appeal, which he did on January 4, 2008.
The issues contained therein will be addressed after a
review of the record.

II. THE RECORD
The following facts are essentially not in dispute. On

September 12, 1997, defendant executed and delivered two
Notes to the plaintiff in the amounts of $100,558.81 and
$200,558.81.3 These were Term Notes at a fixed rate of inter-
est of 9% per annum. The amounts owed plaintiff under the
Notes were fully due and payable on September 12, 1999. The
Notes were secured by an “Open-End Mortgage and Security
Agreement” given by defendant to plaintiff, granting plaintiff

a security interest in defendant’s real property.4 Defendant
failed to repay all the amounts due and payable on September
12, 1999, and plaintiff filed the instant foreclosure action.

In New Matter, defendant alleged that on September 12,
1997, and prior thereto, the parties orally agreed that
because interest rates would likely be more favorable in two
years, when the Notes fell due, defendant could satisfy the
remaining obligations by executing new notes for a ten year
term that would repay the obligations in full. In May, 1999,
defendant met with plaintiff ’s loan officer, David P.
Klasnick, for the purpose of restructuring the Notes.5

Defendant claims that plaintiff reneged on the oral agree-
ment and failed to allow him to execute new notes.

Excerpts from defendant’s deposition reveal that he
acknowledged that 1) he owed the principal to plaintiff and
2) he lacked any information that led him to question the
amount of principal plaintiff claimed was due.

Q. Do you contend that PNC Bank has failed to
account for any payments that you made in connec-
tion with either of those notes?

A. I don’t think so. Do you believe I have made that
contention?

Q. You’ve alleged that the amounts that PNC claims
to be due, aren’t due.

A. I have contended that, but not because I don’t
think that they have credited me with payments
that I have made. I believe, as far as I know—I’d
have to look—I believe, if there were a question
about it, it would be payments at the very end. But
I believe that those payments were—I was asked to
make them, and I did make them.

Q. Is it fair to say that your allegation that the
amounts that PNC claims to be due are not accu-
rate, is based upon this oral agreement that you’ve
testified to?

A. Yes, that there was an agreement.

Q. So you don’t have any information at this time to
challenge the accuracy of PNC’s accounting of the
principal that’s due?

A. I don’t believe so. I owe them money. I have not
disputed that I owe them money.6

Q. Is it fair to say, Mr. Fisher, that your denial of the
allegation of PNC Bank that the amount of
$191,886.35 in paragraph 12, and the amount of
$96,229.50 in paragraph 20, is based upon the oral
agreement that you’ve testified to and not upon the
calculation of the amounts set forth in these para-
graphs?

A. Well, I would have to check for the accuracy of
that; I’m not sure that I can answer that right now.
But let me just say, in general, I’m not disputing
that I owe principal to PNC Bank. Whether the
number you have given is absolutely accurate, I’d
have to check.

Also, with respect to the interest, it would be my
contention that the interest is different—I think
there is interest owed, but different from the rate
shown in the Complaint, and that there would not
be late charges.

Q. With respect to the actual amount, do you have
any information that the amount set forth in para-
graphs 12 and 20 of the Complaint are not accurate
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as with respect to the principal?

A. I don’t remember, frankly, having checked the
accuracy of the credit of every payment, particu-
larly those last two payments on the loan. So I
would have to check that to be sure.

Q. My question is: As you sit here today, do you
have any information that leads you to believe that
these amounts are not accurate?

A. On the principal?

Q. On the principal.

A. No, I don’t.

Q. With respect to the interest, as you sit here
today, can you tell us what you believe the interest
rate is supposed to be on the principal amounts that
are due?

A. To the best of my recollection, the interest rate
was 7.3 or 8.3 percent.

Q. And what is that based upon?

A. My discussions with Dave Klasnick.

Q. When were those discussions with Mr. Klasnick?

A. May of 1999, or thereafter.7

Any dispute as to interest or late charges went to the terms of
the alleged oral agreement and/or discussions defendant had
with Klasnick subsequent to the execution of the Term Notes.

The rate of interest and late fees were clearly set forth in
each Term Note as follows:

1. Rate of Interest. Amounts outstanding under this
Note will bear interest as follows:

Nine Percent (9.00%) per annum (“Fixed Rate”).
Interest will be calculated on the basis of a year 2
of 365 days for the actual number of days elapsed.

2. Late Payments: Default Rate. If a payment is
more than 15 days late, the Borrower shall also pay
to the Bank a late charge equal to 5% of the unpaid
portion of the payment or $10, whichever is less.
Upon maturity, whether by acceleration, demand
or otherwise, and at the option of the Bank upon the
occurrence of any Event of Default (as hereinafter
defined) and during the continuance thereof, this
Note shall bear interest at a rate per annum (based
on a year of 365 days and actual days elapsed)
which shall be two percentage points (2%) in
excess of the interest rate in effect from time to
time under this Note but not more than the maxi-
mum rate allowed by law (the “Default Rate”). The
Default Rate shall continue to apply whether or not
judgment shall be entered on this Note.

The Affidavit and Amended Affidavit of Allen C. Schwenk,
vice-president of PNC Bank, with the attached payment his-
tory documentation,8 together with the terms of the Notes,
demonstrated how the amounts owed were calculated.

In his Answer, defendant states that “The Notes and
Mortgage speak for themselves.” As to the amounts owed,
defendant answered as follows:

9. Denied. It is denied that the amount due Plaintiff
under the Notes and Mortgage as of May 7, 2002 is
$276,807.38 as itemized in Paragraph 9 of Plaintiff’s
Complaint in Mortgage Foreclosure; on the contrary,
Defendant has made all principal, interest and late

charges due and owing under the Notes and
Mortgage, Defendant owes no costs or attorneys fees,
and it is denied that Defendant presently owes any
amount to Plaintiff under the Notes and Mortgage, as
is more fully set forth in Defendant’s answers here-
inbefore and hereinafter set forth, and as is more
fully hereinafter set forth in Defendant’s New Matter
and Counterclaim, all of which are incorporated
herein by reference thereto as if set forth verbatim.
Alternatively, the Notes and Mortgage speaks for
themselves and the allegations of Paragraph 9 there-
fore need not be admitted or denied, alternatively,
the allegations of Paragraph 9 set forth conclusions of
law to which no responsive pleading is required and
the allegations of Paragraph 9 of the Complaint in
Mortgage Foreclosure are therefore neither admitted
or denied.

10. Denied. It is denied that the total amount due
Plaintiff under the Notes and Mortgage as of May 7,
2002 was $276,807.38 plus interest accruing from
May 7, 2002, late charges, costs and reasonable attor-
ney’s fees as set forth in Paragraph 10 of Plaintiff’s
Complaint in Mortgage Foreclosure; on the contrary,
Defendant has made all principal interest and late
charges due and owing under the Notes and
Mortgage, Defendant owes no costs or attorneys fees,
and it is denied that Defendant presently owes any
amount to Plaintiff under the Notes and Mortgage, as
is more fully set forth in Defendant’s answers here-
inbefore and hereinafter set forth, and as is more
fully hereinafter set forth in Defendant’s New Matter
and Counterclaim, all of which are incorporated
herein by reference thereto as if set forth verbatim.
Alternatively, the Notes and Mortgage speaks for
themselves and the allegations of Paragraph 10
therefore need not be admitted or denied, alterna-
tively, the allegations of Paragraph 10 set forth con-
clusions of law to which no responsive pleading is
required and the allegations of Paragraph 10 of the
Complaint in Mortgage Foreclosure are therefore
neither admitted nor Denied.

Emphasis added. Thus, defendant did not claim that plaintiff
miscalculated the amount due and owing on the Term Notes;
nor did he allege that he had insufficient knowledge or infor-
mation to calculate the amounts owed. Defendant asserted
that he owed no monies whatsoever. This clearly was contra-
dicted by his deposition testimony.

Defendant filed no counter-affidavits. The essence of his
defense9 is that plaintiff breached an oral agreement to allow
him to execute new notes when the original Term Notes became
due, and that but for plaintiff’s breach, defendant would not
have been in default on the Notes. He is therefore not responsi-
ble for the interest and late charges due under them.

III. MOTION FOR SUMMARY JUDGMENT
In support of its Motion for Summary Judgment, plaintiff

essentially advanced three legal arguments:

1. Evidence as to any alleged oral agreement
entered into at the time the Term Notes were exe-
cuted is barred by the parol evidence rule;

2. The alleged oral agreement violates the Statute
of Frauds; and

3. There was no consideration for the alleged oral
agreement.

Defendant asserted the contrary position with regard to these
arguments. The Court agreed with the first two arguments
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and granted summary judgment. It was, therefore, unneces-
sary to decide whether there was adequate consideration.

IV. ISSUES
Defendant’s Rule 1925(b) Concise Statement raises

numerous issues which, with one exception, go to his con-
tention that the Court erred in granting plaintiff ’s Motion
for Summary Judgment. The issues can be summarized as
follows:

A. The Court erred in granting plaintiff ’s Motion
for Judgment on the Pleadings and dismissing the
remaining count of defendant’s counterclaim.

B. The Court erred in granting plaintiff ’s Motion
for Summary Judgment because:

1. The motion was procedurally defective as it
contained no supporting facts;

2. The motion was premature as discovery was
still open and defendant intended to take addi-
tional discovery;

3. Evidence of the alleged oral agreement to
refinance was not barred by the parol evidence
rule;

4. The alleged oral agreement to refinance did
not violate the Statute of Frauds;

5. There was adequate consideration for the
alleged oral agreement to refinance;10

6. It was improper for the Court to request
plaintiff to submit a proposed order setting
forth the specific amounts of damages sought;

7. It was error to accept plaintiff ’s calculations
as to damages because defendant disputed said
amounts; and

8. Calculation of the judgment amount based on
the affidavits of Allen C. Schwenk violated the
Nanty-Glo rule.

V. DISCUSSION
A. As noted above, on February 11, 2003, the Court

ordered defendant to file an Amended Counterclaim setting
forth each category of damages that comprised the “substan-
tial expense, inconvenience and loss” suffered by defendant
and specifying the special damages alleged. The Order did
not specify a time for filing the amended pleading.
Defendant had notice of the order at the time it was entered,
but failed to file an Amended Counterclaim. On March 13,
2003, Plaintiff filed a Motion for Judgment on the Pleadings.

Pa. R.C.P. 1019 (f) requires that items of special damage
shall be specifically stated. As noted in Hooker v. State Farm
Fire and Casualty Company, 880 A.2d 70 (Pa.Cmwlth. 2005),
special damages are damages that are not the usual and ordi-
nary consequence of the wrong done, but depend on special
circumstances. They may not be proved unless the special
facts which give rise to them are averred. Since the Order
did not fix a time within which defendant should file an
amended pleading, the time is twenty days after notice of the
order. See Pa. R.C.P. 1028(e).

Allegheny County Local Rule 1034(a)(1)(a)(v) provides
that any party opposing a motion for judgment on the plead-
ings “must file a brief at least seven (7) days prior to the
argument and furnish a copy of the brief to the judge to
whom the argument is assigned.” The record does not reflect
that defendant filed a brief in opposition to the motion.

Plaintiff ’s Motion for Judgment on the Pleadings was
scheduled to be presented on June 16, 2003, but was contin-

ued until July 3, 2003. Even with a continuance, defendant
failed to file an amended pleading or a brief. Since defendant
made no effort to forestall judgment on the pleadings and
failed to comply with the Order and the above-referenced
state and local rules of civil procedure, it was appropriate to
grant judgment on the pleadings. See Swift v. Milner, 538
A.2d 28 (Pa.Super. 1988). Furthermore, defendant’s counter-
claim was essentially the same as his defense. The reasons
set forth below for granting plaintiff ’s Motion for Summary
Judgment would be equally applicable to the counterclaim.

Defendant also contends that the Court erred in refusing
him “the opportunity” to amend his counterclaim.
Defendant’s Statement of Errors, ¶11. The docket entries
reveal, however, that defendant never sought leave to file an
amended counterclaim, even though he had ample opportu-
nity to do so.

B (1). Defendant contends that plaintiff ’s Motion for
Summary Judgment was procedurally defective because it
failed to allege supporting facts. Paragraph 2 of plaintiff ’s
motion states that “[t]he bases for this Motion are set forth
in the accompanying Brief in Support of the Motions for
Summary Judgment, which is incorporated herein by refer-
ence.” Emphasis added. Defendant cites Larson v. Diveglia,
700 A.2d 931 (Pa. 1997) and Feigley v. Department of
Corrections, 872 A.2d 189 (Pa.Cmwlth. 2005) for the proposi-
tion that factual averments in briefs cannot be accepted as
facts of record. But those cases did not involve the situation
where the brief was specifically incorporated into a motion,
as in the instant case. Furthermore, part of plaintiff ’s con-
tention is that the defense fails, as a matter of law, based on
the Parol Evidence Rule, Statute of Frauds and lack of con-
sideration. See Pa. R.C.P. 1035.2. These are legal arguments,
not averments of fact. Pa. R.C.P. 1019 (g) provides as follows:

Any part of a pleading may be incorporated by ref-
erence in another part of the same pleading or in
another pleading in the same action. A party may
incorporate by reference any matter of record in
any State or Federal court of record whose records
are within the county in which the action is pend-
ing, or any matter which is recorded or transcribed
verbatim in the office of the prothonotary, clerk of
any court of record, recorder of deeds or register of
wills of such county.

Although briefs and motions are not “pleadings” as that term
is used in Pa. R.C.P. 1017, plaintiff ’s motion is proper
because the bases therefor are set forth in its brief and
incorporated into the motion. For example, it has been held
that a court may consider supplemental memoranda in con-
sidering whether a petitioner, in an action to open a con-
fessed Judgment, alleged a meritorious defense. See West
Chester Plaza Associates v. Chester Engineers, 465 A.2d
1297 (Pa.Super. 1983). Thus, plaintiff ’s motion was not pro-
cedurally defective. Alternatively, as defendant failed to file
preliminary objections, or a motion to strike the motion, this
issue is waived.

B (2). Defendant asserts that plaintiff ’s motion was pre-
mature because discovery was still open and he intended to
take additional discovery. Pa. R.C.P. 1035.2 (1) provides that
a motion for summary judgment is appropriate “whenever
there is no genuine issue of any material fact as to a neces-
sary element of the cause of action or defense which could be
established by additional discovery…” Emphasis added. Pa.
R.C.P. 1035.2 (2) permits a motion for summary judgment

if, after the completion of discovery relevant to the
motion…an adverse party who will bear the burden
of proof at trial has failed to produce evidence of
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facts essential to the cause of action or defense
which in a jury trial would require the issues to be
submitted to a jury.

Emphasis added. Thus, discovery need not be closed before
a party can file a motion for summary judgment. In his
Response to plaintiff ’s Motion for Summary Judgment,
defendant alleges that with the assistance of his newly-
retained counsel, he intended to take “additional discovery
on the issues of the oral agreement.” Defendant fails, howev-
er, to make any offer as to what additional discovery would
be conducted. Plaintiff ’s Complaint was filed on May 8,
2002. The docket reveals no activity from September 24,
2003 until August 28, 2007. During defendant’s deposition on
May 16, 2005, the following exchange took place:

Q. Turning back to the understanding that you
expressed regarding a new loan to be made at the
time that the full principal balance of the Term
notes–the 100 and $200,000 Term notes was due,
who did you have discussions with about that
understanding in 1997?

A. Dave Klasnick.

Q. Did you discuss that with anybody else, either
prior to signing the 100 and $200,000 notes, or at the
time of the signing of the 100 and $200,000 notes?

A. No, I believe just with Dave Klasnick. Marion
Fulton was involved in documents and so forth, but
my discussions would have been with Dave
Klasnick.

Q. Did Marion Fulton participate in, or was she
present for, any of your discussions with Dave
Klasnick about that?

A. I don’t believe so.

Q. Did those discussions take place at the time the
notes were signed, or prior to that?

A. In ’97, you mean?

Q. Yes.

A. Prior, and at the time. Both.

Q. How many times did you discuss that with Mr.
Klasnick?

A. I don’t recall, specifically, how many times I dis-
cussed that with Mr. Klasnick.

Q. Was it more than once?

A. Yes.

Q. Was it more than five times?

A. That would be hard for me to say.11

Emphasis added. Mr. Klasnick’s deposition was taken on
February 1, 2001, in connection with another matter.12 When
defendant asked him about the Term Notes and any alleged
oral agreement, he responded as follows:

Q. Okay. Do you recall that there were discussions
of how the balance to be amortized would be han-
dled thereafter?

A. I do not.

Q. Do you recall any discussions of interest rates at
the time or more favorable interest rates that might
be available later?

A. I do not.

Q. Okay. Is it possible that there were such discus-
sions?

A. I would say yes.

Q. Now, do you recall when the 1997 loans were
made at or about the time of making the 1997 loans,
do you recall having any discussions with the bor-
rower about how the balance to be amortized would
be handled at the end of that term, at the end of the
two-year term?

A. Not with absolute certainty.13

The only party privy to the alleged oral agreement with
defendant was Mr. Klasnick, and he did not specifically
recall the content of the discussions relative to the Term
Notes. Since defendant had over five years to take discovery,
and does not even allege what additional discovery he
intended to conduct, it was not premature for the Court to
rule on plaintiff ’s Motion for Summary Judgment.

B (3). Defendant also argues the Court erred in granting
summary judgment because evidence of the alleged oral
agreement would not violate the parol evidence rule. The
parol evidence rule is a rule of substantive law that has the
effect of excluding evidence. The general rule is that parol
evidence of a contemporaneous oral agreement is not admis-
sible to alter, very, modify or contradict the terms of a writ-
ten contract complete within itself, unless the oral agree-
ment was omitted through fraud, accident or mistake. See
Gemini Equipment Co. v. Pennsy Supply, Inc., 595 A.2d 1211
(Pa.Super. 1991). Parol evidence is inadmissible to show a
contemporaneous oral agreement if the subject of such
agreement would naturally and normally have been includ-
ed in the writing between the parties. Thus, if the written
contract is unambiguous, and represents the final and com-
plete expression of the parties’ agreement, neither oral tes-
timony nor prior written agreements are admissible to
explain or vary its terms.

The written agreement in this case consisted of two Term
Notes and an Open-End Mortgage and Security Agreement.
Defendant argues the parol evidence rule is inapplicable
because none of these documents contained an integration
clause. In support thereof, defendant cites Kehr Packages,
Inc. v. Fidelity Bank, 710 A.2d 1169 (Pa.Super. 1998).
According to Kehr, before the parol evidence is applied, the
court must determine whether the writing at issue is an inte-
grated agreement. An agreement is “integrated” if it repre-
sents the final and complete expression of the parties’ agree-
ment. The Court further pointed out that

although the presence of an integration clause
within the agreement makes the parol evidence
rule particularly applicable,…its absence does not
automatically subject the written agreement to
parol evidence… Rather, in the absence of an inte-
gration clause, the court must examine the text [of
the agreement] to determine its completeness…

Id. at 1173. Emphasis added. If the subject of the oral under-
standing is dealt with in the written agreement, it is pre-
sumed that the writing was intended to set forth the entire
agreement as to that particular subject. Parol evidence of a
contemporaneous oral agreement is inadmissible if the sub-
ject of the agreement would have naturally and normally
been included in the writing between the parties. If the writ-
ten agreement and alleged oral agreement relate to the same
subject and are so interrelated that both would have been
executed at the same time in the same contract, the oral
agreement must be taken to be covered by the writing.

In Kehr, the parties entered into an agreement whereby
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the bank would loan the McMurtries $4,165,000. Of that sum,
$3,750,000 was to be used to purchase Kehr stock, and the
balance would be used to finance closing costs and provide a
working capital line of credit. At the closing, the McMurtries
realized that there were insufficient monies to pay the clos-
ing costs and still have a sufficient line of credit. The settle-
ment was temporarily adjourned and the McMurtries con-
tended that before the closing was completed, it was orally
agreed that the bank would loan the McMurtries an addition-
al $185,000 in the form of a line of credit. The terms of the
alleged oral agreement were not included in any of the loan
documents signed at the closing or in any correspondence
thereafter. The Superior Court found that the additional line
of credit was the type of thing that would normally have been
contained in the written Credit Agreement and therefore
held that evidence of the alleged oral agreement was barred
by the parol evidence rule.

In the instant case, defendant contends that plaintiff
agreed to allow defendant to execute new ten year notes
when the balloon payments on the original Term Notes came
due on September 12, 1999. This alleged oral agreement
clearly modifies or contradicts the terms of the original writ-
ten agreement. The original notes clearly provide for the
manner in which the loans were to be repaid, so the subject
was covered in writing. Under Kehr, the written agreement
was integrated. Since defendant does not allege fraud, acci-
dent or mistake, the parol evidence rule would prohibit evi-
dence of the alleged oral agreement. Since defendant’s only
defense is the alleged oral agreement, summary judgment
was appropriate on this basis alone.

B (4). Defendant contends that the Court erred in granting
summary judgment based on the Statute of Frauds. The
Statute of Frauds, 33 P.S. §1, essentially requires that the
granting of an interest in land be in writing. Plaintiff contends
that the alleged oral agreement asserted by defendant would
violate the Statute of Frauds because it would have granted an
interest in land. It is apparently defendant’s position that it
would not have been necessary to execute a new mortgage in
connection with the issuance of new notes and, therefore, the
new notes would not have granted an interest in land.

In Eastgate Enterprises, Inc. v. Bank and Trust Company
of Old York Road, 345 A.2d 279 (Pa.Super. 1975), the
Superior Court held that as between a mortgagor and mort-
gagee, an alleged oral agreement not to foreclose was an
agreement to surrender an interest in land and was, there-
fore, within the Statute of Frauds. See also Atlantic Financial
Federal v. Orianna Historic Associates, 594 A.2d 356
(Pa.Super. 1991). In Bozzi v. Greater Delaware Valley
Savings and Loan Association, 389 A.2d 122 (Pa.Super.
1978), it was held that an oral agreement to lend money in
consideration for a mortgage must be in writing pursuant to
the Statute of Frauds.

Part of the written agreement in the instant case was the
“Open-End Mortgage and Security Agreement.” As defined
in 42 Pa.C.S.A. §8143, an “open-ended mortgage” is One
which secures advances up to a maximum amount of indebt-
edness. In this case, that amount is $301,117.62, the sum of
the two Term Notes. Defendant contends that the issuance of
new notes would not have required the issuance of a new
mortgage and, therefore, the oral agreement would not vio-
late the Statute of Frauds.

In Bozzi, supra, the Superior Court stated as follows:

Appellants’ argument that the mortgage and not the
oral agreement to lend money creates an interest in
land falls short of the mark. There is no dispute that
appellants filed a mortgage application with
appellee lending institution nor that the mortgage

was meant to serve as consideration for the loan…
[A]n agreement to lend money in consideration for a
mortgage is the basis for granting an interest in land.

Id. at 124. Defendant cites First Wisconsin Trust Company v.
Strausser, 653 A.2d 688 (Pa.Super. 1995), for the proposition
that promissory notes do not have to satisfy the Statute of
Frauds. But First Wisconsin does not stand for this proposi-
tion. At footnote 4, the Superior Court merely distinguished
an action on a promissory note from an action in foreclosure
by stating that the former seeks in personam jurisdiction
while the latter is strictly an in rem proceeding. Id. at 693.
Instant defendant does not dispute that any new notes would
have been secured by a mortgage and, thus, an interest in
land would be granted. The issuance of new notes could also
be viewed as waiving the right to foreclosure. Under either
scenario, the alleged oral agreement would involve an inter-
est in land and violate the Statute of Frauds.

B (5) (6) (7). The last three issues raised by defendant are
interrelated and will be addressed together. Allegheny
County Local Rule of Civil Procedure 205.2 (a) sets forth the
requirements governing the physical characteristics of
pleadings, petitions, motions and other legal papers.
Subsection (a)(2) provides as follows:

Every preliminary objection, petition and motion
shall include a proposed order of court which shall
be the last page of the preliminary objection, peti-
tion or order.

As previously noted, plaintiff ’s proposed order did not spec-
ify dollar amounts for the relief sought. On November 14,
2007, the Court requested plaintiff to submit a “proposed
order disposing of [the] Motion for Summary Judgment
which provides for specific amounts regarding all categories
of relief sought.” Plaintiff complied with the Court’s request
on November 20, 2007. On November 21, 2007, defendant
filed Objections to both the Court’s request and plaintiff ’s
proposed order. Defendant contends that the Court’s request
was inappropriate because the Note to Pa. R.C.P. 1035.2
states that “…a motion for summary judgment is based on an
evidentiary record.” Defendant interpreted this to require
that the Court, and not a party, is required to do the actual
calculations. Defendant cites no case law in support of this
proposition. Furthermore, defendant claims that he disputed
the amounts plaintiff sought in its complaint. But, as noted
above, the defendant’s Answer did not dispute plaintiff ’s cal-
culations. Rather, defendant claimed that he owed no amount
whatsoever because plaintiff breached the alleged oral
agreement to allow him to execute new ten year term notes
when the original term notes became due. Defendant’s dep-
osition evidenced that he 1) acknowledged that he owed the
principal to the plaintiff and 2) lacked any information which
would lead him to question the amount claimed due. Nor did
defendant assert that he lacked the knowledge or informa-
tion to determine if the amount claimed due was accurate.

It appears to be defendant’s position that even if a court
finds it appropriate to enter summary judgment in a mort-
gage foreclosure case, it should do so only as to liability, not
as to the amount due and owing. In support thereof, defen-
dant quotes language from Mellon Bank, N.A. v. Joseph, 406
A.2d 1055 (Pa.Super. 1979) and Bank of New York v. Pytlak,
147 P.L.J. 133 (1999), wherein the complexity of determining
the amount owed the lender/mortgagee is discussed. Those
decisions state that a borrower/mortgagor virtually never
has knowledge of the exact amount of principal due, let alone
interest, late charges, escrow payments and attorney’s fees.

In plaintiff ’s Complaint, paragraph 3, the amounts of the
Term Notes are stated to be $100,558.81 and $200,558.81. The
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notes are attached to the Complaint. Paragraph 9 sets forth
the amount due as of May 7, 2002, and the amount of daily
interest accruing on each note. The notes clearly set forth the
rate of interest and the amount of late charges. The payment
histories are attached to Schwenk’s Amended Affidavit.

In Pytlak, the Court stated that in order to obtain summa-
ry judgment in a mortgage foreclosure action, plaintiff must
come forward with documentary support for the amount
claimed due. The Court then went on to discuss, at length,
the issue of whether the qualification, by affidavit, of sup-
porting documents as business records was a matter involv-
ing the credibility and demeanor of the affiant, thereby vio-
lating Nanty-Glo, or whether those averments are merely
corroborative of the documents.

The general substance of the rule set forth in Borough of
Nanty-Glo v. American Surety Company of New York, 163
A.2d 523 (Pa. 1932), is that summary judgment may not be
granted where the moving party relies exclusively upon oral
testimony, through affidavits or depositions, to establish the
absence of a genuine issue of material fact, because it is the
province of the jury to decide the credibility of witnesses.
See also Kee v. Pennsylvania Turnpike Commission, 743
A.2d 546 (Pa.Cmwlth. 1999); and O’Rourke v. Department of
Corrections, 730 A.2d 1039 (Pa.Cmwlth. 1999). Defendant
contends that Schwenk’s affidavits violate Nanty-Glo.

In Pytlak, the Court delineated ways in which an affiant
can establish that the averments in the affidavit are merely
corroborative of the documents relied upon. The affiant
must establish his or her competency to state that the docu-
ments are business records. The affiant must aver facts that
establish that he or she is in a position to know how and
where the records are kept, and preferably has some sub-
stantial responsibility for maintaining those records. The
averments must be detailed, factual and nonconclusory.

Mr. Schwenk’s original affidavit stated that in his position
as vice-president, he had first-hand knowledge of defendant’s
account. He obtained this knowledge because he was respon-
sible for overseeing the administration of the account, includ-
ing reviewing the payment history of the loan accounts
reflecting all payments received and all amounts credited to
or debited from the accounts. Schwenk stated that defendant
was in default on the Notes because he failed to make pay-
ments on the Notes when they matured in September of 1999.
In the affidavit, he set forth calculations as to how plaintiff
determined the amounts claimed due. The payment histories,
kept by plaintiff in the normal course of business, were sup-
posed to be attached as Exhibit 1. Said payment histories were
inadvertently omitted from Schwenk’s original affidavit,
hence the supplemental affidavit. The averments contained in
the affidavits are merely corroborative of the supporting doc-
uments; they therefore comply with Pytlak and do not violate
Nanty-Glo. Plaintiff, therefore, provided documentary sup-
port of record for the amount it claimed was due.14

CONCLUSION
For all of the reasons stated above, plaintiff was entitled

to summary judgment.

BY THE COURT:
/s/O’Brien, J.

1 See Exhibit I to defendant’s Objections to Request for
Proposed Order and to Proposed Order Submitted by PNC
Bank. A copy of the request was sent to defendant’s counsel.
2 Id., Exhibits 2 and 3.
3 See Exhibits A and B to Plaintiff ’s Complaint.
4 See Exhibit C to Plaintiff ’s Complaint.

5 It was not disputed that Klasnick met with defendant.
6 Deposition of Gordon D. Fisher, taken May 16, 2005,
attached to plaintiff ’s Appendix for Brief in Support of
Motion for Summary Judgment as Exhibit 5, at pp. 50-51.
7 Id. at pp. 53-55.
8 See Appendix to Plaintiff ’s Brief in Support of Motion for
Summary Judgment, Exhibit 6 and Plaintiff ’s Supplemental
Appendix to Plaintiff ’s Brief in Support of Motion for
Summary Judgment. Plaintiff filed the Supplemental
Appendix with Schwenk’s Supplemental Affidavit because
the payment history documents, referenced as Exhibit 1 in
the original affidavit, were inadvertently omitted.
9 Defendant’s defense was essentially the same as Count 5 of
his counterclaim, breach of contract.
10 As stated previously, the granting of summary judgment
was not based on plaintiff ’s lack-of-consideration argument.
11 Defendant’s deposition at pages 40-41.
12 See Defendant’s Appendix to Response to Motion for
Summary Judgment, Exhibit 2.
13 Id. at page 15.
14 It should also be noted that pursuant to the Open-End
Mortgage and Security Agreement, defendant was responsi-
ble for taxes (paragraph 3) and insurance (paragraph 4), so
there were no escrow payments required. The rate of interest
and late payment were specified in the Notes. The calculations
were, therefore, not as complex as with other mortgages.

Leon A. Hudenski v.
Zoning Hearing Board of the

Township of Robinson, Pennsylvania
and Township of Robinson

Denial of Dimensional Variance—No Unnecessary Hardship

Hudenski applied for a dimensional variance claiming
that building on the lot would be a hardship due to the slope
of the lot and a municipal sewer easement. The Court
affirmed the decision of the Board determining that the
sewer easement and the steep topography did not produce an
unnecessary hardship and that Hudenski failed to prove that
unique circumstances on the land prohibited him from
developing the land.

(Diane Barr Quinlin)

Robert J. Blumling for Leon Hudenski.
Ira Weiss for Zoning Hearing Board of Robinson Township.
Robert L. Garvin for Township of Robinson.

No. S.A. 07-000466. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., February 1, 2008—This appeal arises from the

decision of the Zoning Hearing Board of the Township of
Robinson (“the Board”), dealing with 1.99 acres of Property
owned by Leon A. Hudenski. Hudenski’s Property is located
on Buratti Drive and is vacant except for a small shed. The
Property is currently zoned R-1 which requires a front yard
setback of 75 feet. At the time of its subdivision, the Property
was zoned R-2 with a 40 foot front setback. On March 9,
2007, Hudenski applied for a dimensional variance to change
the setback to forty feet. The Board conducted a hearing on
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March 28, 2007. The testimony established that a twenty foot
long sanitary sewer runs through the front yard of the
Property. Further, there is a steep slope located in the rear of
the Property. Hudenski claims that building on the lot is a
hardship due to the municipal sewer easement and the slope
of the lot. The Board concluded that Hudenski failed to prove
that his Property met the requirements for a variance.
Although the Board found that the variance would neither
alter the character of the neighborhood, nor impair the use
or development of the adjacent property, they concluded that
the variance was not necessary to enable reasonable use of
the Property. The Board found that he did not establish that
the requested variance was the minimum that would provide
relief or represent the least modification possible. It is from
that decision that Hudenski appeals.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

Section 603A (5) of the Robinson Township Zoning
Ordinance (“the Ordinance”) mandates that front yards in
the R-1 Single Family Residential District are 75 feet from
the right of way. The Board properly denied Appellant’s
request for a dimensional variance. The standards for grant-
ing a variance are set forth in Hertzberg v. Zoning Board of
Adjustment of the City of Pittsburgh, 721 A.2d 43 (Pa. 1998).
Hudenski was required to prove:

1. That there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. That because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. That the unnecessary hardship has not been cre-
ated by the applicant;

4. That the variance is not detrimental to the public
welfare; and

5. That the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

Id. at 46-47.

The Board properly denied Hudenski’s Application for a
dimensional variance. First, they determined that the sewer
easement and the steep topography did not produce an
unnecessary hardship. The testimony established that
Hudenski admitted that he could construct a small residence
on the Property as currently zoned. (R. 69a). The
Commonwealth Court has found that “yard restrictions do
not create an unnecessary hardship unless the construction
of a residence is rendered impossible.” Greene Townes
Financial Corp. v. Zoning Hearing Board of Lower Merion
Township, 630 A.2d 492, 495 (Pa.Cmwlth. 1993). The Board
also concluded that Hudenski failed to prove that unique cir-
cumstances on the land prohibit him from developing the
land. Gary Sheffler, an engineer/surveyor, testified on behalf
of Hudenski, and opined that the lot was un-buildable with a
75 foot building line. (R. 66a). However, Hudenski’s neigh-
bor, Diane Hartman testified that Hudenski admitted that he

could construct a small residence on the Property as cur-
rently zoned. (R. 67a). Hudenski did not refute this claim
and the Board found it credible. As for the fourth element,
the Board acknowledged that Hudenski’s plan to construct a
residential development in a residential district would not
alter the essential character of the neighborhood. Finally, the
Board determined that the variance, if authorized, would not
represent the minimum variance that affords relief. It is pos-
sible to build a residential structure with the 75 foot setback
line, and clearly a 40 foot setback is not the least modifica-
tion possible.

Based upon the foregoing, the decision of the Zoning
Hearing Board of the Township of Robinson is affirmed and
the Appeal is dismissed.

ORDER OF COURT
AND NOW, this 1st day of February, 2008, based upon the

foregoing, the decision of the Zoning Hearing Board of
Township of Robinson is affirmed and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Andrew A. Lang, Jr. v.
St. Paul Fire & Marine Insurance Co.;
Reliable Appliance Installation, Inc.;
Michelle Duerr; and Francis Duerr

Ownership and Control—Declaratory Judgment Action—
Summary Judgment

1. Michelle Duerr slipped and fell in a parking lot, where
she and her Husband Francis Duerr were making a delivery
to Reliable Appliance Installation, Inc. (Reliable). The real
property is owned by Plaintiff, Andrew A. Lang Jr., (Lang)
who rents the property to Reliable, the entity to which Duerr
was making a delivery.

2. According to the terms of the lease, Reliable is respon-
sible for maintenance and clearing snow and ice from the
parking lot, and Lang is responsible for maintenance and
snow removal of the common areas and roadway. Precise
drawings of the leased premises and the parking lots were
attached to the lease.

3. St. Paul Fire & Marine Insurance Company (St. Paul’s)
is Reliable’s insurer.

4. Lang sought summary judgment, relying on Duerr’s
testimony that she fell in the parking lot.

5. St. Paul claims that summary judgment cannot be
based on Duerr’s testimony, since it is self serving. That
claim is without merit, because the Duerrs are not parties to
the instant declaratory judgment action, and the lease
arrangement between Reliable and Lang was not known to
the Duerrs.

6. Based upon the drawings attached to the lease, and the
testimony, it is clear that Michelle Duerr fell in the parking
lot, and accordingly, Summary Judgment is granted to Lang.

(Daniel McIntyre)

Daniel L. Rivetti and Mark A. Martini for Andrew A. Lang.
Richard M. Rosenthal for Michelle Duerr and Francis Duerr.
Robert V. Campedel and Jacob C. McCrea for St. Paul &
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Marine Insurance Company.
Daniel T. Moskal for Reliable Appliance Installation, Inc.

No. GD 06-029155. In the Court of Common Pleas Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., March 7, 2008—This matter involves a dis-

pute between insurance companies as to coverage for a slip
and fall accident that occurred on certain real property, the
ownership and control thereof is disputed.

The accident occurred when Michelle Duerr slipped and
fell in the parking lot of an industrial park where she and her
husband, Francis were making a delivery to Reliable
Appliance Installation, Inc., (“Reliable”). The real property
is owned by Plaintiff, Andrew A. Lang Jr., “Lang” in the
Declaratory Judgment Action that is before me. Lang’s ten-
ant, Reliable was the entity to which Duerr was making a
delivery. Duerr has sued Reliable at Docket No. GD05-25022.

Lang and Reliable have a lease for the premises, which
provides that Reliable is responsible for maintenance and
clearing snow and ice from the parking area while Lang is
responsible for maintenance and snow removal of the com-
mon areas and roadway. Defendant, St. Paul Insurance, (“St.
Paul.”) is Reliable’s insurer. The issue here is who is respon-
sible for defending the Duerr suit and paying any ultimate
verdict. Lang has sought Summary Judgment and relies
mainly on Duerr’s testimony that she fell in the parking lot.
St. Paul counters that Summary Judgment cannot be grant-
ed (1) because the only evidence of falling in the parking lot
is from Duerr herself and that is akin to basing Summary
Judgment on the moving parties testimony only and (2)
because other evidence shows there were cars parked in the
parking lot, so as to make passage by Duerr impossible.

St. Paul further asks that these matters be postponed until
the underlying action is decided.

Initially, I’m a little puzzled that the two insurance carri-
ers could not have worked this out between them. Further,
any post-ponement will require a duplication of effort, and a
potential indemnification matter, after the case is decided by
the jury.

My analysis discloses a Lease Agreement that Reliable,
St. Paul’s insured, is responsible for accidents in the parking
lot. The lease has a drawing attached to it, which shows 2
parking areas on either side of the entrance to the building.
The scale is one inch equals 50 feet. Thus, the building is 3-
1/4 long and the entrance is 7/8 inches, which would trans-
late into about 162 feet for parking. The drawing also sug-
gests parking spots were slanted into the building on the left
of the entrance, but were parallel to the building on the right.

St. Paul has provided me with excepts from the tran-
scripts of deposition taken in the underlying case for the pur-
pose of showing that all the parking spots by the building,
that is the parking area under the lease, were occupied and
therefore Duerr could not have been in the parking area. A
fortiori, she was in the roadway or other areas for which
Reliable was not responsible. Both Duerrs have testified,
however, that Michelle was in the parking area and indeed
Francis Duerr said Michelle Duerr fell in the parking area
near the end of the building.

As to the argument that relying on Duerr’s testimony is
self serving, I am not persuaded because the Duerrs are not
parties here, and thus that argument, often seen in Summary
Judgments, is unavailing here.

Under the circumstances, I am inclined to grant
Summary Judgment to Lang inasmuch as the drawing and
the testimony made it clear that she fell in the parking area.
She need not be precise as to the spot, particularly since she
was there as a business visitor. Further, the lease arrange-

ments between Reliable and Lang were not known to the
Duerrs, and they can rightly look to the occupier of the
building outside of which Duerr fell for recompense.

Finally, the testimony that vehicles were parked in the
parking area does not mean that there was no room for pedes-
trian travel. Indeed, how were the drivers of those parked
vehicles to get into the building if not by walking in the same
area that Michelle Duerr did. If parked “cheek by jowl” as St.
Paul suggests, how did they even get out of their cars?

It is therefore appropriate that Reliable’s insurance car-
rier, St. Paul defend the action. Therefore, I GRANT
Summary Judgment to Lang.

This is not to say, however, that St. Paul may not have an
indemnity action against Lang, and his insurer, but that will
have to abide the event. Finally, I caution that the trial of the
underlying matter not be permitted to become a contest of
where, precisely did she fall, so as to distract the jury from
the underlying tort claim, and the rights of the Duerrs.

So ORDERED.
BY THE COURT:
/s/O’Reilly, J.

Dated: March 7, 2008

Gill Hall Land Co. v.
A J N P Development, LLC

Action to Quiet Title—Temporary Easement—Easement by
Necessity—Parol Evidence

1. Where an easement was temporary and for the person-
al benefit of an owner’s predecessor, and the predecessor
abandoned the premises, Defendant acquired the property
without a parking easement and an access easement.

2. Credible evidence showed that a driveway or roadway
from the Defendant’s property to the main road was feasible
and, therefore, an easement by necessity was not estab-
lished.

3. When a written easement is ambiguous, the Court may
consider parol evidence such as the testimony of the attor-
ney for the Grantor of the easement.

4. Where the testimony of the drafter of an agreement is
clear, the Court may conclude that a parking easement would
cease if certain conditions on the premises were discontin-
ued, abandoned or disposed of.

(Jeffrey A. Ramaley)
Jeffrey A. Hulton for Plaintiff.
Jonathan G. Babyak for Defendant.

No. GD 06-008994. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., March 10, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter, an action to quiet title, was

assigned to the undersigned for disposition. The dispute
involves the interpretation of two “temporary” easements,
one for Parking and one for Access. After a view on
December 18, 2007, an evidentiary hearing was conducted.
After the hearing and closing arguments, Defendant was
granted leave to respond to Plaintiff ’s trial brief. The case
was then ready for decision. The Court concludes that
Plaintiff ’s prayer for relief must be granted. The easement
was temporary and for the personal benefit of Defendant’s
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predecessor Empire. When Empire abandoned first, the
use, then the premises, Defendant acquired the real estate
without the parking easement and without any access
easement except by necessity if Defendant’s parcel were
landlocked.

The Court concludes that Plaintiff provided credible evi-
dence to show that a driveway or roadway from the
Defendant’s property to the main road was feasible.
Plaintiff ’s evidence was that Defendant’s property has 131
feet of frontage on the public roadway, that the property
slopes down from the road but not so badly that a roadway is
impossible, that the roadway would have to wind somewhat
and, by way of the view, that properties of third parties adja-
cent to Defendant’s property already have similar access.
Defendant produced no evidence to rebut any of this. The
Court found Plaintiff ’s witness on this point knowledgeable
and credible. Defendant had the opportunity to call an
appropriate witness regarding the feasibility or cost of the
driveway yet chose not to do so.

Defendant, the current owner of the dominant tenement,
contends that the written Easement Agreement (Exhibit A to
Complaint) is unambiguous and preserved a standing objec-
tion to parol evidence as to the purpose or motive behind the
granting of the said easements.

However, the Court notes that the meaning to the grantor
and grantee of “temporary” is not clear from the writing
alone. Defendant’s standing objection must be overruled and
the parol testimony must be considered.

The scrivener of the easement document was Lauren
Baltic, the attorney for the Grantor of the Easement. She
testified via deposition. See Plaintiff Exhibit 11. Ms. Baltic
was aware of the Grantor’s intent generally and with
respect to the intended grant. Although the written docu-
ment does not refer to the continued existence of a swim
club as being a condition for the continuation of the ease-
ment, Ms. Baltic’s testimony is clear that the Grantor want-
ed to protect his own interests if the Grantee ended up aban-
doning the swim club business. The Court concludes that
the intent of the Grantor as to the meaning of “temporary”
was that the parking easement would cease to exist if the
swim club use was discontinued or if the owner of the swim
club abandoned or disposed of the real estate on which the
swim club was located.

Both events occurred. The “temporary” parking ease-
ment ceased to exist no later than the date of the Sheriff ’s
deed to Defendant and as early as September 2003 when the
swim club ceased operations. Any access easement expired
with it, and, given the evidence of record, there is no right to
an access easement by necessity.

The express terms of the easement agreement would lead
to the same result. One of the grounds for terminating the
parking easement was a failure by the Grantee to maintain
the parking area. The evidence was that no maintenance was
performed and as a result the parking lot deteriorated to
such an extent that environmental damage occurred which
had to be remediated. The cost for such remediation is dis-
puted and will be the subject of a separate proceeding.

CONCLUSION
Plaintiff ’s real estate is no longer subject to those tempo-

rary parking and access easements appurtenant to
Defendant’s real estate.

Pursuant to the Rules of Court cited earlier, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: March 10, 2008

Allen N. Brunwasser v.
Mellon Bank, N.A. a/k/a Mellon Financial

Cashier’s Checks—Reissuance of Lost Cashier’s Check—
Entitlement to Interest

1. The fact that a controversy was determined to exist at
the time preliminary objections were considered does not
require finding that such controversy survives each subse-
quent stage of the pleadings.

2. The Uniform Commercial Code does not set a deadline
for substitution of cashier’s checks, but merely provides that
a properly submitted claim for reissuance of cashier’s
checks becomes enforceable upon the latter of (i) the expira-
tion of 90 days following the original issue date, or (ii) the
submission of a claim.

3. The bank’s responsibility to provide replacement
checks was not triggered by affidavits that failed to provide
the assurances fundamental to a valid 13 Pa.C.S.A. §3312
claim. In the absence of current affidavits of loss or an
indemnification agreement, the bank was not adequately
protected against a loss that might occur by reason of a claim
by another person to enforce the checks.

4. In the absence of the confirming affidavit of loss, an
issuing bank need not preserve for the payee any revenue
the principal generates nor must the bank be accountable to
the eventual payee for opportunities lost on the funds before
distribution is made.

(Jeffrey A. Ramaley)

Allen N. Brunwasser, Pro Se.
Jayme L. Butcher and Kevin Abbott for Defendant.

No.: GD 06-006883. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., March 12, 2008—By Order of Court dated

December 18, 2007, this Court granted a Motion for
Judgment on the Pleadings submitted by the Defendant,
Mellon Bank, N.A., a/k/a Mellon Financial (hereinafter,
“Mellon”), entering judgment in favor of Mellon and against
the Plaintiff, Allen N. Brunwasser (hereinafter,
“Brunwasser”) on a Complaint filed by Brunwasser on
February 7, 2007. Brunwasser had instituted the case by
Praecipe for Writ of Summons approximately one year ear-
lier on March 23, 2006. This matter originates with events
first transpiring nearly ten years ago.

On or about November 1, 1988, Mellon notified
Brunwasser that the bank would no longer accept his busi-
ness and that all existing accounts held by Brunwasser at
Mellon would be closed out. Together with the notice, Mellon
delivered five (5) cashier’s checks. A sixth cashier’s check
issued approximately two (2) weeks later. In controversy in
this case are five (5) cashier’s checks representing aggre-
gate deposits of $53,146.16.

Brunwasser never negotiated the five (5) checks in ques-
tion. In July 2001, Brunwasser filed a praecipe for writ of
summons against Mellon and Citizens Financial Group at
Allegheny County Case No. GD 01-13195. A complaint in
civil action followed on September 20, 2001. That complaint
demanded $53,146.16 together with interest accrued since
November 1, 1988. Judgment was entered for defendants in
that matter on March 15, 2002, a disposition from which
Brunwasser unsuccessfully appealed. 898 A.2d 393 (Table),
642 WDA 2002 (Pa.Super. 2003)

Sometime during the pendency of his appeal to the
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Superior Court, Brunwasser informed counsel for Mellon
that the previously issued cashier’s checks could not be
located. According to Brunwasser, Mellon Counsel there-
upon provided Brunwasser with affidavits of loss that were
to be executed by Brunwasser so that he might receive
replacement checks. According to Brunwasser, Mellon coun-
sel advised:

Under the law, you need to execute all five of the
enclosed affidavits for each of the cashier’s checks
that you claim are lost. You must return them to
me. If they are in proper form, replacement checks
will be issued and you will be paid the face amount
of the checks. You are not entitled to interest.

Complaint, §7 (emphasis in original)

The instruction to sign and return the affidavits was
repeated several times over the course of the next eighteen
(18) months, without compliance by Brunwasser.

In the course of arguing his appeal to the Superior Court,
Brunwasser apprised that Court that the cashier’s checks
issued in 1988 had been lost. In that appeal, Brunwasser
asserted that the funds on deposit at Mellon should have
been surrendered to him in cash and that he was also enti-
tled to interest from Mellon for the period November 1, 1988
forward. The Superior Court disagreed, finding the cashier’s
checks to be “the equivalent of cash,” and that Brunwasser
had, therefore, received all that he was entitled to receive in
November 1988. The Superior Court noted, however, that if,
in fact, any cashier’s checks had been lost, Brunwasser could
apply for replacement checks pursuant to the Uniform
Commercial Code. (13 Pa.C.S.A. §3312) The Court observed,
at footnote 3, that the code provides only for the replacement
of the face value of the check and does not provide for pay-
ment of interest in the event of loss or theft.

Brunwasser exhausted the appeal process in Case No.
GD01-013195 when, on March 24, 2004, the Pennsylvania
Supreme Court denied both Brunwasser’s Petition for
Allowance of Appeal and his Motion for Leave to Amend.
Thereafter, on July 15, 2004, Brunwasser executed at least one
affidavit, but added “cash to be wired to [Brunwasser’s
account number] at National City Bank…” Further, the hand-
written phrase “Interest issue still open” appeared at the bot-
tom of the affidavit. (Exhibit F to Complaint). Mellon declined
to wire cash, insisting that all that Brunwasser was entitled to
under the law was a replacement check. (Complaint §26;
Answer and New Matter §26). Brunwasser alleges that new
affidavits were provided to him sometime after July 2004 and
that he received repeated assurances that replacement checks
would be issued, provided that he would sign and submit the
affidavits without amendment or addition. (Complaint §12).
Brunwasser submitted no such affidavits.

The Complaint alleges that on October 20, 2006, in the
courtroom of Judge Wettick, Brunwasser delivered signed,
unaltered affidavits to counsel for Mellon and, while doing so,
declared that he thereby accepted Mellon’s offer. (Complaint
§13). Brunwasser avers that his acceptance of the offer was
unconditional. (Brief in Opposition to Preliminary
Objections, at p.5). Approximately one week later, Mellon
counsel informed Brunwasser by letter that the forms
Brunwasser had submitted, which bore a signature date of
June 2, 2004, were obsolete, having been superseded by more
current versions. Enclosed with the letter were new forms to
be executed. Brunwasser did not execute the new forms.

Brunwasser took no further action until filing the
February 7, 2007 Complaint. The complaint seeks interest on
the principal amount of $53,146.16 since October 2006 and
such relief as would be appropriate to place him in the posi-

tion he would have occupied had replacement checks been
delivered to him on July 15, 2004. Under multiple equity
counts, Brunwasser seeks interest on the amount of
$53,146.16 from November 1988 forward and the value of the
use of the sum of $53,146.16 from November 1988. The
Complaint demands punitive damages as well.

Mellon filed preliminary objections in the nature of a
demurrer, asserting that Brunwasser had pled the same mat-
ter that had been disposed of at GD 01-013195. Mellon
objected, further, that the Complaint set forth scandalous
and impertinent matter. The preliminary objections were
argued before the Honorable Timothy Patrick O’Reilly, who,
by Memorandum Order dated April 19, 2007, overruled the
objections and directed Mellon to answer the complaint
within thirty (30) days. Mellon timely filed an answer and
new matter.

On April 18, 2007, Mellon delivered replacement
cashier’s checks to Brunwasser in the total amount of
$53,146.16. On April 19, 2007, Brunwasser cashed or deposit-
ed five (5) cashier’s checks delivered to him from Mellon, in
an amount totaling $53,146.16. (Answer and New Matter §11;
Requests for Admission, at RFA-2, RFA-4). Although in his
Answer to New Matter, Brunwasser denied receipt of the
replacement checks, his responses to Requests for
Admissions as well his Answer to Motion for Judgment on
the Pleadings admit his receipt and transaction of the
replacement checks.

On September 7, 2007, Mellon filed its Motion for
Judgment on the Pleadings, asserting that no justiciable
issue remained in the case. Alternatively, given the amount
in controversy, Mellon sought transfer of the matter to arbi-
tration consistent with Local Rule 1301(1)(a). Brunwasser
opposed the Motion. Following argument, this Court granted
the Motion for Judgment on the Pleadings.

Brunwasser timely filed notice of appeal and, following
request by the Court, submitted a statement of matters com-
plained of on appeal. Brunwasser principally relies upon the
ruling and reasoning set forth in Judge O’Reilly’s April 19,
2007 Memorandum Order. More particularly, Brunwasser
complains that this Court “committed reversible error in
defiance of the coordinate judge by overruling the April 19,
2007 and/or April 10, 2007 orders of Judge O’Reilly.”

It appears that Brunwasser’s reliance on Judge O’Reilly’s
order and memorandum opinion is misplaced. The order
entered by Judge O’Reilly and the opinion offered in support
of that order have been rendered largely immaterial by the
fact of delivery of replacement checks for the amount of
$53,146.16 and by subsequent pleadings. As Judge O’Reilly
accurately noted, analysis at the preliminary objections is
confined to an examination of the complaint, and disputes of
fact cannot be decided on preliminary objections. In ruling
on a motion for judgment on the pleadings, a court is not, of
course, confined to the complaint, but may consider all
pleadings and any documents or exhibits properly attached
to them. See, Kelly v. Nationwide Insurance Co., 606 A.2d
470, 471 (Pa.Super. 1992). Additionally, statements of fact
that the non-moving party admits may be used against that
party. Mellon Bank v. National Union Inc. Co. of Pittsburgh,
768 A.2d 865, 868 (Pa.Super. 2001).

Since Judge O’Reilly’s ruling, Mellon has delivered to
Brunwasser and Brunwasser has cashed or deposited to his
own account the entire principal amount in controversy.
Certainly, that delivery resolves, in substantial part, any con-
tractual claim put forth by Brunwasser. The Complaint avers
that Brunwasser unconditionally accepted Mellon’s “offer”
on October 20, 2006. Mellon’s offer, as defined by the
Complaint, was solely to issue replacement checks for the
amount on deposit, without interest, in exchange for proper-
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ly executed affidavits. (Complaint §7, passim). Accordingly,
by issuing the checks, Mellon fully performed the terms of
the contract as defined by Brunwasser. Brunwasser cannot
assert both that he unconditionally accepted Mellon’s offer in
October 2006 and that he never surrendered a claim to inter-
est or damages beyond the principal amount of $53,146.16.

Judge O’Reilly observed that the issue in this case “is sim-
ply Brunwasser’s effort to get the $53,146.16.”
(Memorandum Order at p. 3) Because Brunwasser has gotten
the $53,146.16, the issue in the case has been resolved, no jus-
ticiable controversy remains. The fact that a controversy was
determined to exist at the time that preliminary objections
were considered does not require a finding that that contro-
versy survives each subsequent stage of pleadings. An actual
case or controversy must be extant at all stages of review, not
merely at the time the complaint is filed. In re: Gross, 476 Pa.
203, 209; 382 A.2d 116, 119 (Pa. 1978); Ridely Park Shopping
Center v. Sun Ray Drug Co., 407 Pa. 230, 180 A.2d 1 (1962)
Developments subsequent to Judge O’Reilly’s consideration
rendered this matter moot; to recognize that does not contra-
dict Judge O’Reilly’s Memorandum Order or constitute defi-
ance of the coordinate judge rule relied upon by Brunwasser.

Brunwasser might assert that, because replacement
checks were not issued soon following the October 20, 2006
tendering of signed affidavits, Mellon breached a material
term implicit in the parties’ understanding–i.e. that Mellon
would issue replacement checks consistent with Uniform
Commercial Code requirements. The Code does not set dead-
line for substitution of cashier’s checks, but merely provides
that a properly submitted claim for reissuance of cashier’s
checks becomes enforceable upon the latter of (i) the expira-
tion of ninety days following the original issue date or (ii) the
submission of a claim. Absent a specific statutory directive as
to when checks must be issued after a claim has become
absolute, a rule of reasonableness is assumed to apply.

In the context of this case, the replacement checks were
issued with reasonable promptness following the submission of
affidavits of loss. Indeed, it is unlikely that Mellon’s obligation
to provide replacement checks was ever actually triggered.

The affidavits tendered by Brunwasser in October 2006
bore a June 2004 signature date. The Commercial Code, at
13 Pa.C.S.A. §3312 (a)(4), requires an affidavit that declares
that the claimant “cannot reasonably obtain possession of
the check.” Submission of a June 2004 affidavit of loss was
manifestly inadequate to serve that purpose in October 2006.
The 2004 affidavit did not reliably affirm in 2006 that the
originals of checks remained lost and that, to the affiant’s
knowledge, such checks had not been transacted or recov-
ered. Such an affidavit was even less compelling in view of
the fact that the June 2004 signature date preceded a sub-
mission of nonconforming affidavits by Brunwasser in July
2004 that had contained handwritten notations, presumably
entered by Brunwasser, that the funds were to be wired into
a Brunwasser account and that the matter of entitlement to
interest remained unresolved. Mellon rejected those altered
forms. In view of the litigious history of this matter, prudent
practice suggested that Mellon should not accept from
Brunwasser affidavits that had been executed before the
July 2004 forms and, in any event, offered no reliable repre-
sentations as to the current status of the checks. Mellon’s
responsibility to provide replacement checks to Brunwasser
was not triggered by affidavits that failed to provide the
assurances fundamental to a valid 13 Pa.C.S.A. §3312 claim.
In the absence of current affidavits of loss or an indemnifi-
cation agreement, Mellon was not adequately protected
against loss that might occur by reason of a claim by anoth-
er person to enforce the checks. See, Bobby D. Associates v.
DiMarcantonio, 751 A.2d 673, 2000 Pa.Super. 132 (2000).

Mellon responded to Brunwasser’s announced accept-
ance of its offer by providing Brunwasser with new affi-
davits, and requested that he execute those more contempo-
raneous forms. Although Mellon provided those forms on or
about October 27, 2006, Brunwasser made no response and
took no action until February 7, 2007, when he filed the
Complaint in this matter. Brunwasser’s reasoning that
Mellon is answerable to him for the unavailability of funds
for the period that it waited upon either the execution of con-
forming affidavits or other communication from Brunwasser
presents, at best, specious logic. It was the course followed
by Brunwasser, whether by deliberate design or inartfully,
that precluded an earlier reissuance of the cashier’s checks.

No valid claim is made under 13 Pa.C.S.A. §3312 absent
compliance with each of the four (4) criteria described at
(b)(1) of that provision. Included among those criteria is
submission of a declaration of loss “at a time and in a man-
ner affording the bank a reasonable time to act on it before
the check is paid.” Until a claim becomes enforceable, it has
no legal effect. 13 Pa.C.S.A. §3312 (b)(2)(ii). The submission
by Brunwasser in 2006 of affidavits executed in 2004 seeking
reissuance of cashier’s checks delivered to him in 1988 did
not comply with the statutory criteria essential to an
enforceable claim for replacement of lost cashier’s checks.
The purpose served by Section 3312 is to enable a person
who loses a cashier’s or teller’s check a means of getting a
refund of the amount of the check within a reasonable peri-
od of time without the expense of indemnification and with
the full protection of the obligated bank. See, Official
Comment 1 to UCC §312. That purpose would not have been
served under the circumstances of this case.

Further, the mere hand-delivery by Brunwasser of affi-
davits of loss dated June 2004 cast in doubt the date on which
the claim asserted under Section 3312 should have been
deemed enforceable. That section provides that a properly
asserted claim becomes enforceable at the later of.

(A) the time the claim is asserted; or

(B) the 90th day following the date of the check, in
the case of a cashier’s check or teller’s check…

Section 3312 contemplates the submission of a claim in a
manner that permits the time of asserting the claim to be
reliably determined. Hand delivery of affidavits executed
two (2) years before delivery to a purported agent of the
bank, without any accompanying correspondence, does not
meet the requirements of Section 3312. That is made all the
more apparent from the fact that Brunwasser disputed the
date of delivery to Mellon of those affidavits (Memorandum
Order at p. 4).

Because no enforceable claim was asserted under Section
3312. Mellon’s obligation to reissue cashier’s checks pur-
suant to that law never became enforceable. The facts estab-
lished by the pleadings in this case do not demonstrate com-
pliance with the statutory criteria set forth in 13 Pa.C.S.A.
§3312 essential to an enforceable claim for replacement of
lost cashier’s checks.

Mellon nonetheless reissued checks to Brunwasser on
April 18, 2007 following the filing of the Complaint in this
matter. In effect, Brunwasser exercised the option noted
under 13 Pa.C.S.A. §3312(d), which acknowledges that eligi-
ble claimants may elect either to assert a claim to checks
under §3312 or to proceed in court under §3309, which
applies to lost stolen or destroyed instruments generally.
Significantly, claimants who either are not eligible to invoke
§3312 or who fail to comport with the requirements of that
provision and who instead proceed under §3309 are subject
to the requirement that any court order that directs payment
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on the instrument also adequately protects the payor against
any loss that might occur by reason of the claim of another
person to enforce the instrument. Adequate protection may
be provided by any reasonable means, including a require-
ment that the claimant execute an indemnification agree-
ment. 13 Pa.C.S.A. §3309(b); Bobby D. Associates, supra.
Brunwasser’s failure to follow the measures prescribed by
§3312 rendered him ineligible for the informal resolution of
claims afforded under that provision and resulted in a pro-
ceeding that, ironically, might well have compelled an order
that conditioned any payment by Mellon to Brunwasser upon
an indemnification agreement. By issuing replacement
checks notwithstanding Brunwasser’s refusal to execute an
indemnification clause, Mellon surrendered protections
available to it under the Commercial Code.

The Complaint sets forth counts for specific enforcement
and unjust enrichment Those claims are largely predicated
upon the assertion that Mellon failed in its obligations under
13 Pa.C.S.A. §3312 to release funds upon submission of affi-
davits of loss by Brunwasser in 2004 and 2006. Because it
has been found that neither the July 2004 affidavits nor the
submission of the June 2004 affidavits triggered Mellon’s
obligation to reissue checks to Brunwasser, the predicate to
those claims fails.

Brunwasser nonetheless argues that equity should afford
him relief in the form of interest. That is despite the specif-
ic instruction form the Superior Court that interest was not
available to Brunwasser for the period he held the checks
and despite Brunwasser’s own purported unconditional
acceptance of an offer that explicitly provided that no inter-
est would be paid. Brunwasser asserts, by way of further
argument, that his action demands not only interest but also
reimbursement for the loss of funds resulting from Mellon’s
refusal to deliver those funds to Brunwasser at any time
before April 2007. Unfortunately for Brunwasser, all those
alternative avenues to recovery of sums over and above the
principal amounts on deposit presuppose, incorrectly, that,
in the absence of a conforming affidavit of loss, an issuing
bank must preserve for the payee any revenue the principal
generates or must be accountable to the eventual payee for
opportunities lost on the funds before distribution is made.
There is no such responsibility. The remedy available to a
payee whose cashier’s checks have been lost or misplaced is
to file an informal claim under 13 Pa.C.S.A. §3312, which
provides that new checks will be issued in exchange for an
affidavit of loss. The Superior Court observed at footnote 3 of
its opinion in the prior case that: “The statute provides only
for the replacement of the face value of the check and does
not provide for the payment of interest…” That is only com-
mon sense; a bank is not responsible for the loss of use of
funds resulting from an individual’s misplacement or unfor-
tunate loss of checks that have been properly delivered. Nor
is a bank accountable for funds that remain undelivered
pending a payee’s election of whether to execute and submit
a proper claim.

Brunwasser asserts that the Court committed reversible
error by construing 13 Pa.C.S.A. §3312 in a manner that fore-
closes all quasi-contractual and other remedies, thereby
releasing Mellon from all tort and contractual claims. That is
not the construction given §3312 in this matter. On the con-
trary, although the Court has certainly determined that
Brunwasser failed to comport with 13 Pa.C.S.A. §3312 require-
ments, it has not found that other causes of action may not be
successfully pled with a claim under §3312 or §3309. If prop-
erly pled, those other causes may survive dismissal of claims
arising under §3312 or §3309. The Court has found, however,
that to the extent that this Complaint asserts any claims inde-
pendent from §3312, they simply do not survive scrutiny.

Brunwasser asserts that the Court erred by granting
judgment even though during the course of pre-trial concili-
ations before another judge Mellon counsel had been direct-
ed to communicate Brunwasser’s most current demand to its
client. That is a matter outside the record. In any event, the
fact that settlement negotiations are ongoing does not, in
itself, stay proceedings in a case.

Brunwasser also assigns as error “allowing defendant to
file with [the Court] the improperly labeled December 27,
2007, ‘Emergency Motion.’” Plaintiff ’s Pa. R.C.P. 1925(a)
submission, at Item 2. It is difficult to discern the meaning of
that assignment of error inasmuch as Defendant Mellon filed
no such motion, but filed, with the prothonotary, an opposi-
tion to Brunwasser’s Emergency Motion for Reargument
and/or Reconsideration of the Order Dated December 18,
2007. Moreover, reargument was permitted.

Finally, Brunwasser asserts that it was error to apply “the
interest dictum in the Superior Court opinion at 642 WDA
2002, page 14, N. 3…” Because Brunwasser never entered an
enforceable claim under §3312, and Mellon’s duty to reissue
checks or make payment on purportedly missing cashier’s
checks never attached, there was no entitlement to the prin-
cipal amount, let alone interest. Mellon nonetheless paid the
entire principal amount to Brunwasser and did so without
requiring an indemnification by Brunwasser. For that rea-
son, this case was resolved as of April 18, 2007, the date on
which Brunwasser admittedly received five (5) replacement
cashier’s checks totaling $53,146.16. No justiciable contro-
versy remained beyond that point. Accordingly, judgment on
the pleadings was entered for Mellon.

BY THE COURT:
/s/McCarthy, J.

Dated: March 12, 2008

Commonwealth of Pennsylvania v.
William D. King, Jr.

Probable Cause to Arrest—Probable Cause to Search

1. A broken tail light constitutes a violation of the motor
vehicle code which authorizes a police officer to stop the
vehicle.

2. After a proper stop, when a police officer views drugs
in plain view, the police officer may lawfully search the indi-
vidual operating the motor vehicle.

(Jeffrey A. Ramaley)
Lisa Phillips for Defendant.
Anthony Christmas for the Commonwealth.

No.: CC 200203349. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., March 3, 2008—The Defendant has

appealed from the judgment of sentence entered on July 11,
2007. A review of the record reveals that the Defendant has
failed to present any meritorious issues on appeal and, there-
fore, the judgment of sentence must be affirmed.

The Defendant was charged with two (2) counts of a
Violation of the Controlled Substance, Drug, Device and
Cosmetic Act: Possession of a Controlled Substance1 and
Possession of a Small Amount,2 as well as the summary
offenses of Driving while Operating Privilege is Suspended
or Revoked3 and violation of the General Lighting
Requirements4 provision of the Vehicle Code. His Motion to
Suppress was denied by this Court and, following a non-jury
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trial he was found guilty of the Possession charge relating to
the cocaine and not guilty of the possession charge relating
to the marijuana. He was sentenced to a term of probation of
six (6) months. No Post-Sentence Motions were filed. This
appeal followed.

On appeal, the Defendant alleges that this Court erred in
denying the Motion to Suppress because the police officers
lacked probable cause to arrest the Defendant, thus render-
ing the search of his person invalid. This claim is meritless.

At the suppression hearing, Detective Michael Hoffman
testified that while working on a drug suppression detail, he
observed a car with a broken taillight being driven by the
Defendant. He effectuated a traffic stop and while approach-
ing the car, saw the passenger throw something with his left
hand. Through the car window, Officer Hoffman observed a
bag of marijuana behind the Defendant’s seat. The
Defendant stated that the drugs belonged to the passenger,
Maurice Moses, and Mr. Moses stated that the drugs
belonged to the Defendant. Both were arrested. A subse-
quent search of the Defendant’s person revealed two baggie
corners containing cocaine.

Appellate review of an Order denying a Motion to
Suppress “is limited to determining whether the record as a
whole supports the suppression court’s factual findings and
whether the legal conclusions drawn from such findings are
free of error.” Commonwealth v. Battaglia, 802 A.2d 652, 654
(Pa.Super. 2002).

“The legislature has vested police officers with authority to
stop a vehicle when they have ‘articulable and reasonable
grounds to suspect a violation of the Vehicle Code.’” Id. at 655.
See also 75 Pa.C.S.A. §6308. The broken taillight on the
Defendant’s vehicle gave rise to a reasonable suspicion of a
violation of the Vehicle Code, such that Officer Hoffman appro-
priately stopped the Defendant’s vehicle. Upon approaching
the vehicle, Officer Hoffman observed drugs in plain view,
which gave rise to probable cause to support the Defendant’s
arrest. Commonwealth v. Sodomsky, 939 A.2d 363, 370
(Pa.Super. 2007). See also Commonwealth v. Garcia, 661 A.2d
1388, 1393 (Pa.Super. 1995) and Commonwealth v. Morris, 619
A.2d 709, 712 (Pa.Super. 1992). Once the Defendant had been
validly arrested for the marijuana in plain view, “the search of
[his] person was a valid search incident to a lawful arrest.”
Commonwealth v. Smagala, 557 A.2d 347, 357 (Pa.Super.
1989). See also Commonwealth v. Clark, 735 A.2d 1248, 1257
(Pa. 1999). This Court did not err in denying the Defendant’s
Motion to Suppress. This claim is meritless.

Accordingly, for the above reasons of fact and law, the judg-
ment of sentence entered on July 11, 2007 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

Dated: March 3, 2008

1 35 P.S. §780-113(a)(16)-(relating to cocaine)
2 35 P.S. §780-113(a)(31)-(relating to marijuana)
3 75 Pa.C.S.A. §1543(a) and (b)
4 75 Pa.C.S.A. §4303

Commonwealth of Pennsylvania v.
Nino Petrocelli

Sufficiency of Evidence—Indecent Assault—Intimidation of
a Witness—Attempt Sufficient to Establish Crime

Testimony established that the Defendant touched the
victim for the purpose of arousing sexual desire. Despite

being asked to stop the unconsented-to touching, the
Defendant continued, clearly demonstrating non-consensual
sexual contact. The conviction for criminal conspiracy to
intimidate a witness was also proper. Actual intimidation of
a witness is not an essential element of the crime committed
when a person attempts to intimidate a witness or victim and
does so intending or having knowledge that his conduct is
likely to impair the administration of justice. A formal threat
is not required. Telling the victim that a private investigator
was following her and paying money to withdraw the
charges is sufficient intimidation.

(Diane Barr Quinlin)

Edward Scheid for the Commonwealth.
Charles Porter for Nino Petrocelli.

No. CC200401523 and CC200400081. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Mariani, J., April 11, 2008—This is a direct appeal where-

in the defendant, Nino Petrocelli, appeals from the judgment
of sentence of June 6, 2006. Germane to this appeal, after a
non-jury trial, this Court found the defendant guilty of
Indecent Assault and Criminal Conspiracy to commit the
crime of Intimidation of Witness or Victims. This Court sen-
tenced the defendant to a period of incarceration of no less
than 6, not more than 12 months relative to the Indecent
Assault conviction. Relative to the Criminal Conspiracy con-
viction, the Court imposed a sentence of a period of incarcer-
ation of no less than 1, not more than 2 years. The sentences
are to be served concurrently with each other and consecu-
tively to a term of imprisonment the defendant is currently
serving. The defendant challenges these convictions as set
forth in the Concise Statement of Matters to be Raised on
Appeal which alleges the following errors:

a. The evidence was insufficient to convict the
defendant of indecent assault because the
Commonwealth failed to prove that the “touching”
in this case was done without consent;

b. The evidence was insufficient to convict the
defendant of criminal conspiracy because the
Commonwealth failed to prove that the com-
plainant in this case was intimidated, that there
was an attempt to intimidate the complainant and
that the defendant had the intent to, or had the
knowledge that their conduct would obstruct,
impede, impair, prevent or interfere with the
administration of criminal justice; and

c. If trial counsel or prior appellate counsel did
not properly preserve an issue below or in the
defendant’s 1925(b) statement, such counsel was
ineffective.

The facts of record adduced in this case are as follows:
On November 24, 2003, the female victim, who was 18

years old, interviewed for an employment position at
Rainbow Rental in Cranberry Township, Pennsylvania. The
victim’s age was set forth on the employment application she
submitted to Rainbow Rental. The defendant, a 43-year-old
male, conducted a 10-minute interview, after which he
advised the victim that she was hired for the position. The
victim and the defendant had never met before this interview.

Immediately after the interview, the defendant asked the
victim to “celebrate” her hiring by having some drinks with
him and a few other employees of Rainbow Rental who were
supposedly meeting at the bar of the local Sheraton Hotel.
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The victim agreed to go to the Sheraton. The victim intend-
ed to drink soft drinks but the defendant informed the victim
that, despite her age, he could arrange for her to be served
alcohol, which he did.

The defendant and the victim sat at the bar of the hotel
where the defendant purchased alcoholic beverages for him-
self and the victim. No other Rainbow Rental employees
ever appeared at the Sheraton. After the victim finished con-
suming her drink, the defendant purchased another alco-
holic beverage for her. While consuming this second drink,
the victim began to feel “dizzy” and “woozy.” While the vic-
tim was consuming the second drink, the defendant com-
mented to the victim that she was drinking too slowly and
that she needed to drink faster. The victim testified that she
was intoxicated. The victim also consumed part of a third
alcoholic drink. She then went to the restroom and vomited.

When the victim returned from the restroom, the defen-
dant indicated that he was going to get a hotel room that had
a hot tub. The defendant invited the victim to go with him.
The victim agreed.

The next memory the victim had was that she was vomit-
ing in the bathroom of a room at the Super 8 Motel. She had
no recollection as to how she arrived there and she had no
recollection as to whether she was wearing any clothes while
in the bathroom. The victim left the bathroom and sat on the
bed in the motel room. The defendant was standing next to
the bed naked. The victim asked the defendant if she could
go home but the defendant just told the victim to “lie down
for awhile.” She was unclothed at this time and she was
unable to remember how she got undressed. The victim laid
on the bed and the defendant laid down next to her.

The defendant then began rubbing his hands on the vic-
tim’s body up and down her legs. The victim asked the defen-
dant to stop but the defendant tried to pull the victim on top
of him. The victim was able to feel that the defendant had an
erection at this time and his penis touched her leg as she was
being pulled on top of the defendant. The victim pulled away
from the defendant and returned to the bathroom where she
vomited again.

After returning from the bathroom, the victim noticed the
defendant was in the motel room’s hot tub. The defendant
asked the victim to enter the hot tub. She did enter the hot
tub but she left the hot tub to return to the bathroom to vomit
again. When she returned from the bathroom, she laid down
on the bed. The defendant was also on the bed. The victim
told the defendant she wanted to go home and she was still
feeling “dizzy.” The defendant again tried to roll the victim
on top of him. The defendant caressed the victim’s body. The
victim asked the defendant to stop, however, the defendant
inserted his finger into the victim’s vagina. The victim
pushed the defendant’s hand away from her and again asked
him to stop. The victim testified that she had remained in the
motel during this time because she felt scared. The victim
then got up and went into the bathroom again. When she
exited the bathroom, the defendant had left the room. Within
seconds she began crying and telephoned her boyfriend to
pick her up. Over the course of the next couple weeks, the
victim cried a lot, was unable to sleep and was affected emo-
tionally. She also sought professional counseling.

Chad Applequist was an employee of Rainbow Rental. He
testified that the defendant called him because the defen-
dant needed a ride from the Super 8 Motel. Mr. Appelquist
testified that during the call the defendant bragged, in very
vulgar terms, that he had had sexual intercourse with the
victim and left her at the motel. Mr. Applequist picked the
defendant up at the motel and he observed that the defen-
dant was staggering and intoxicated. As Mr. Applequist was
driving the defendant home, defendant elaborated on his

comments made over the phone concerning his actions with
the victim.

The defendant’s cellular phone rang on the ride home.
Because of the defendant’s intoxication, Mr. Applequist
eventually took the phone from the defendant and spoke to
the caller. The victim’s boyfriend was on the other end of the
phone angrily threatening to call the police.

Mr. Applequist was told by the defendant to lie to the
police and to call the defendant’s father for help with the sit-
uation. The defendant directed Mr. Applequist to discard the
victim’s employment application. Mr. Applequist initially
followed defendant’s directions because Mr. Applequist was
intimidated by the defendant. Mr. Applequist also testified
that he was present at a meeting at the residence of the
defendant’s father attended by Belinda Burton, Billie
Martinez and Mike Chevian. The defendant’s father directed
Mr. Applequist to investigate the victim to find out where she
lived, her telephone number and to review her employment
application to learn any information. The defendant’s father
suggested that the victim be offered $1,000 to make the mat-
ter go away. Thereafter, Mr. Applequist decided that he
would not continue to help the defendant. He, instead, spoke
with the police.

A few days after the incident, the victim received a tele-
phone call from a female identified, as “Billie,” asking the
victim if she was interested in a baby-sitting job.1 Billie
advised the victim that she would be paid $1,000 per week.
The victim agreed to meet Billie at a local restaurant. They
discussed the baby-sitting job and they went to Billie’s house
to meet the children.

The next day the victim appeared at Billie’s house to
baby-sit. While the victim was there, Billie directed their
conversation so as to get the victim to discuss what tran-
spired with the defendant. Billie told the victim that she
would go to Rainbow Rental to see what she could find out.
Billie returned to the house and advised that she found out a
lot of information about the defendant and his father, and she
advised that the defendant was being arrested while she was
at Rainbow Rental. Billie advised the victim that she would
call the defendant’s father to see if there was any way the
victim could get out of testifying in court.

The next day, Billie told the victim that private investiga-
tors were following her (the victim). Billie indicated to the
victim that things would be better for her (the victim) if she
didn’t have to testify. Billie made a phone call to someone
indicating that the victim would accept a large sum of money
to have the charges against the defendant dismissed. Billie
made that statement without the approval of the victim
regarding such an arrangement. However, shortly there-
after, Billie convinced the victim to take $3,000 to drop the
charges. According to Billie, the victim would be paid $1,000
to tell the police she did not want to pursue charges. She was
to receive an additional $2,000 once she provided documen-
tation that the charges were dismissed.

A short time later, Billie left her house. Upon her return,
she provided the victim with $1,000 cash and advised the vic-
tim to contact the police. The victim then went to the police and
requested to drop the charges. She was not successful. The
next day, the victim went back to Billie’s house and indicated
that she did not want to drop the charges. Billie indicated that
she could get more money. Billie also had the victim write a
statement indicating that she would not mention to anyone that
she was receiving money to drop the charges against the defen-
dant. Later, the victim determined that she was going to go
through with the charges in this case after she was advised by
the investigating officer that she would be criminally charged
for accepting money in exchange for her promise to withdraw
the criminal charges against the defendant.
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Belinda Burton also testified. She confirmed the testimo-
ny of Mr. Applequist concerning the defendant’s father’s
attempting to learn information about the victim. She also
testified that she was present at the meeting at the residence
of the defendant’s father attended by Mr. Applequist, Billie
Martinez and Mike Chevian during which there was a dis-
cussion concerning an investigation into the victim. She tes-
tified that she had conversations with Billie Martinez about
paying the victim $1,000 to change her story. She also testi-
fied and confirmed a statement she made to the police that
Mr. Applequist and Mike Chevian refused to continue any
efforts to help the defendant. Therefore, she testified, the
defendant couldn’t rely on them anymore but had to rely on
Billie Martinez, his father and her to help the defendant con-
vince the victim not to testify.

After being arrested, the defendant was Mirandized. He
then spoke with the arresting officer. He told the officer that
the allegations made by the victim were lies. He said that he
never hired the victim and that someone must have used his
identification to rent a motel room because he did not do it.
He advised the officer that on the evening of November 24,
2003, he left work, went to the Sheraton Hotel bar for a busi-
ness meeting and was driven home by Mr. Applequist.2 He
indicated that Mr. Applequist, Mike Chevian and himself
stayed at his house and worked on a computer. He also stat-
ed that he never touched the victim and he “didn’t do any-
thing with her.” He surmised that the allegations must have
resulted from her anger over the fact that he didn’t hire her.
After the arresting officer told defendant that the clerk at the
Super 8 Motel had identified him (the defendant) as the per-
son who rented the room on November 24, 2003, the defen-
dant said that he may have rented the room for Mr.
Applequist and Mr. Chevian because they were supposed to
meet some girls that night. Although the officer never indi-
cated that the defendant was accused of rape, the defendant
denied raping the victim and asked the officer whether the
officer possessed any DNA evidence.

The Commonwealth presented four audio cassettes of
taped conversations between the defendant and various peo-
ple, including, but not limited to, Billie Martinez, which were
recorded while the defendant was housed in the Allegheny
County Jail after his arrest. These tapes contain numerous
statements between defendant and Billie Martinez, and
between defendant and others, which unequivocally demon-
strate defendant’s participation in a criminal conspiracy to
intimidate the victim in this case. The defendant’s rantings
and ravings during those recorded telephone conversations
boldly and brazenly emphasize his total commitment to
keeping the victim from testifying.

The standard of review for sufficiency of the evidence
claims is well settled:

the standard we apply in reviewing the sufficiency
of the evidence is whether viewing all the evidence
admitted at trial in the light most favorable to the
verdict winner, there is sufficient evidence to
enable the fact-finder to find every element of the
crime beyond a reasonable doubt. In applying the
above test, we may not weigh the evidence and sub-
stitute our judgment for the fact-finder. In addition,
we note that the facts and circumstances estab-
lished by the Commonwealth need not preclude
every possibility of innocence. Any doubts regard-
ing a defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and inconclu-
sive that as a matter of law no probability of fact
may be drawn from the combined circumstances.
The Commonwealth may sustain its burden of

proof [of] proving every element of the crime
beyond a reasonable doubt by means of wholly cir-
cumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and
all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon
the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or
none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa.Super.
2003)

Defendant first claims that the evidence was insufficient
to convict him of indecent assault. That offense is set forth in
18 Pa.C.S.A. §3126:

A person who has indecent contact with another not
his spouse, or causes such other to have indecent
contact with him is guilty of indecent assault, a
misdemeanor of the second degree, if:

(1) He does so without the consent of the other
person;

(2) He knows that the other person suffers from a
mental disease or defect which renders him or her
incapable of appraising the nature of his or her
conduct;

(3) He knows that the other person is unaware that
an indecent contact is being committed;

(4) He has substantially impaired the other per-
son’s power to appraise or control his or her con-
duct, by administering or employing without
knowledge of the other drugs, intoxicants or other
means for the purpose of preventing resistance; or

(5) The other person is in custody of law or detained
in a hospital or other institution and the actor has
supervisory or disciplinary authority over him.

18 Pa.C.S. §3126; Commonwealth v. Berkowitz, 537 Pa. 143;
641 A.2d 1161, 1165-66 (Pa. 1994); Commonwealth v.
Charlton, 902 A.2d 554 (Pa.Super. 2006)

“Indecent contact” is defined as “any touching of the sex-
ual or other intimate parts of the person for the purpose of
arousing or gratifying sexual desire, in either person.” 18
Pa.C.S. §3101.

The victim’s testimony concerning her interactions with
the defendant indicates that the defendant had touched her
for the obvious purpose of arousing or gratifying sexual
desire both in the defendant and in the victim. During the
touching of the victim, the defendant had an erection, which
touched the victim. The victim testified that she told the
defendant to stop and she went into the bathroom. When the
victim came back from the bathroom, the defendant touched
the victim again. She again asked the defendant to stop. The
defendant then inserted his finger into the victim’s vagina.
The victim pushed the defendant’s hand away and again told
him to stop. This evidence clearly demonstrates non-consen-
sual sexual contact as described in the statute.

This Court finds the testimony of the victim credible.
“[T]he uncorroborated testimony of a sexual assault victim,
if believed by the trier of fact, is sufficient to convict a defen-
dant….” Commonwealth v. Charlton, 2006 Pa.Super. 149, 902
A.2d 554, 562 (Pa.Super. 2006). The victim did not unequivo-
cally consent to the indecent contact of the defendant and
there is sufficient evidence in the record to also demonstrate
that the actions of the defendant in purchasing alcoholic bev-
erages for the defendant and encouraging her to drink faster
is indicative that he substantially impaired the victim’s
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power to appraise or control her conduct, by providing her
with alcohol for the purpose of preventing resistance to his
sexual advances.3 Accordingly, the defendant’s conviction
for indecent assault should be affirmed.

The defendant also challenges his conviction for criminal
conspiracy. To sustain a conviction for criminal conspiracy,
the Commonwealth must prove beyond a reasonable doubt
that the defendant (1) entered into an agreement to commit
or aid in an a criminal act with another person or persons (2)
with a shared criminal intent and that (3) an overt act was
done in furtherance of the conspiracy. 18 Pa.C.S.A. §903. See
Commonwealth v. McCall, 2006 Pa.Super. 329, 911 A.2d 992,
996 (Pa.Super. 2006). The overt act necessary to establish
criminal conspiracy need not be committed by the defen-
dant; it need only be committed by a co-conspirator. Id. In
addition, our Court has further explained the agreement ele-
ment of conspiracy as follows:

The essence of a criminal conspiracy is a common
understanding, no matter how it came into being,
that a particular criminal objective be accom-
plished. Therefore, a conviction for conspiracy
requires proof of the existence of a shared criminal
intent. An explicit or formal agreement to commit
crimes can seldom, if ever, be proved and it need
not be, for proof of a criminal partnership is almost
invariably extracted from the circumstances that
attend its activities. Thus, a conspiracy may be
inferred where it is demonstrated that the relation,
conduct, or circumstance of the parties, and the
overt acts of the co-conspirators, sufficiently prove
the formation of a criminal confederation. The con-
duct of the parties and the circumstances sur-
rounding their conduct may create a web of evi-
dence linking the accused to the alleged conspiracy
beyond a reasonable doubt. Even if the conspirator
did not act as a principal in committing the under-
lying crime, he is still criminally liable for the
actions of his co-conspirators in furtherance of the
conspiracy.

Commonwealth v. McCall, 2006 Pa.Super. 329, 911 A.2d 992,
996 (Pa.Super. 2006). The Crimes Code, at 18 Pa.C.S. §4952,
provides in pertinent part as follows:

§4952. Intimidation of witnesses or victims

(a) Offense defined.—A person commits an offense
if, with the intent to or with the knowledge that his
conduct will obstruct, impede, impair, prevent or
interfere with the administration of criminal jus-
tice, he intimidates or attempts to intimidate any
witness or victim to:

(3) Withhold any testimony, information, document
or thing relating to the commission of a crime from
any law enforcement officer, prosecuting official or
judge.

Actual intimidation of a witness is not an essential element
of the crime. The crime is committed if one, with the neces-
sary mens rea, “attempts” to intimidate a witness or victim.
The crime is, therefore, committed when a person attempts
to intimidate his accuser and that he does so intending or, at
least, having knowledge that his conduct was likely to,
impede, impair or interfere with the administration of crim-
inal justice. Commonwealth v. Collington, 615 A.2d 769
(Pa.Super. 1992); Commonwealth v. Brachbill, 527 A.2d 113,
116-117 (Pa.Super. 1987).

As set forth in Brachbill,:

First, the statute’s basic purpose suggests that it
was designed to punish any knowing or intentional
conduct designed to obstruct justice. The word
“threat” is found nowhere in the definition of the
offense, 18 Pa. Cons. Stat. Ann. Sec. 4952(a). Quite
rightly, the legislature intended that the statute was
to be read broadly so as to include conduct likely to
cause public harm.

Second, our interpretation conforms to the statuto-
ry directives of Section 4952. Under subsection (b),
the offense of intimidation is graded as a misde-
meanor unless one of five different circumstances
are present. In particular, subsection (b)(1) pro-
vides that where the defendant uses “force, vio-
lence or deception, or threatens to employ force or
violence,” the offense is elevated to a felony. 18
Pa.C.S.A. §4952(b)(1). In our view, the legislature
intended to punish any intimidating behavior,
whether or not a threat forms the basis of that
behavior. Where, however, the intimidating behav-
ior is by threat of force or violence, the punishment
is more severe.

Third, the dictionary definition of “intimidate” is
not restricted by the word “threat.” In general,
intimidation is any “(u)nlawful coercion; extortion;
duress (or) putting in fear.” Black’s Law
Dictionary, 5th ed. at 737 (1979). Webster’s Ninth
New Collegiate Dictionary at 634 (1984) defines
“intimidate” as “to compel or deter by or as if by
threat.” (emphasis added). Certainly, the use of a
threat is, quite frequently, the common means of
intimidation. Still, the legal and common defini-
tions of intimidation invoke a notion of conduct
which is directed toward affecting future behavior
whether or not a threat is part of that conduct.

Id.
It is clear that the defendant and Billie Martinez agreed

to intimidate the victim by creating a concern and/or fear
in the victim of going forward as a witness, and then pay-
ing her money to withdraw the charges. The testimony of
Mr. Applequist and Ms. Burton disclosed that the defen-
dant had directed Billie Martinez and them to make
attempts to contact the victim. The initial phone call made
by Billie Martinez to the victim, and almost every other
action Billie Martinez took in relation to the victim, were
overt acts in furtherance of the criminal conspiracy that
existed between Billie Martinez and the defendant. A for-
mal threat was not required. Billie Martinez’s telling the
victim that a private investigator was following her was
designed to cause fear and/or concern in the victim so as
to coerce the victim into changing her testimony or with-
drawing it. The payment of money to the victim to termi-
nate the prosecution of defendant was clearly likely to,
impede, impair or interfere with the administration of
criminal justice. Billie Martinez performed the overt act of
paying the victim $1,000 as part of the scheme. Billie
Martinez’s having the victim sign a document which indi-
cated that the victim would not tell anyone that she was
accepting money to drop the charges is clear evidence of
consciousness of guilt. The evidence was sufficient to
prove that the defendant and Billie Martinez agreed to, at
a minimum, attempt to intimidate the victim.4 Accordingly,
the judgment should be affirmed.

The defendant’s final challenge relates to the alleged
ineffective assistance of counsel. This claim should be dis-
missed without prejudice to allow the defendant to raise
this claim on collateral review. The standard for evaluat-
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ing claims of legal ineffectiveness on direct appeal is well
known. In Commonwealth v. Grant, 572 Pa. 48, 813 A.2d
726 (Pa. 2002), the Pennsylvania Supreme Court stated
that “as a general rule, a petitioner should wait to raise
claims of ineffective assistance of trial counsel until collat-
eral review.” Underlying this rule is the Supreme Court’s
observation that “time is necessary for a petitioner to dis-
cover and fully develop claims related to trial counsel inef-
fectiveness.” Thus, “the record may not be sufficiently
developed on direct appeal to permit adequate review of
ineffectiveness claims[.]” Because appellate courts do not
normally consider issues that were not raised and devel-
oped in the court below, the Grant court reasoned that
“deferring review of trial counsel ineffectiveness claims
until the collateral review stage of the proceedings offers
a petitioner the best avenue to effect his Sixth Amendment
right to counsel.”

In Grant, however, the Supreme Court acknowledged that
under limited circumstances, the Court could create excep-
tions and review certain claims of ineffectiveness on direct
appeal. Grant, 813 A.2d at 738 n.14. In Commonwealth v.
Bomar, 573 Pa. 426, 826 A.2d 831, 853 (Pa. 2003), the
Pennsylvania Supreme Court held that the rule announced in
Grant did not apply where the trial court conducted an evi-
dentiary hearing and addressed the ineffectiveness claims in
its opinion. The Supreme Court later clarified this exception,
stating that, for ineffectiveness issues to be addressed on
direct appeal, there must be a record developed that is
“devoted solely to the ineffectiveness claims.”
Commonwealth v. Davido, 582 Pa. 52, 868 A.2d 431, 441 n.16
(Pa. 2005).

In this case, the defendant has posited no factual basis
whatsoever for any ineffectiveness review. The defendant’s
1925 (b) statement merely requests that “if” there was inef-
fective assistance of trial or appellate counsel, the Superior
Court should address such claims. Moreover, there was no
evidentiary hearing on the claim in the trial court. No record
has been developed addressing this claim. Accordingly, the
appellate court should not address defendant’s claim of inef-
fectiveness of trial counsel on the merits. See
Commonwealth v. Davis, 894 A.2d 151, 153 (Pa.Super. 2006).
Therefore, this allegation of error should be dismissed with-
out prejudice to raise it on collateral review if such claim is
properly presented.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 “Billie” was Billie Martinez, defendant’s co-defendant in
this case. Unbeknownst to the victim, Billie was well
acquainted with defendant and was acting in concert with
and/or at the behest of, inter alia, the defendant.
2 The bartender who was working at the Sheraton Hotel on
November 24, 2003, credibly testified that the defendant and
a female were together at the bar on that day and that he
served them three or four drinks. The bartender described
the victim as the female who was with the defendant.
3 Chad Applequist testified that defendant bragged that he
had “f----ed the s---” out of the victim and left her “drunk as
f---” at the motel.
4 During the telephone conversations recorded at the
Allegheny County Jail, the defendant and Billie Martinez
discussed Martinez’s efforts to persuade the victim to drop
the charges, referring to the victim as “the dog.” They also
discussed the payment of money to the victim and other par-
ticulars of their scheme.

Commonwealth of Pennsylvania v.
Blake Smith

Withdrawal of Guilty Pleas—Post-Sentencing Motions

1. Defendant was charged at three separate complaints
arising out of two incidents which occurred April 2, 2005 and
June 18, 2005. Defendant entered a general plea of guilty to
all of the charges.

2. Defendant filed post-sentencing motions, alleging that,
prior to pleading guilty, he was not informed of the mandato-
ry minimum sentence that would be applicable at the case
involving the incidents of April 2, 2005, and also alleging that
his trial counsel misrepresented the aggregate maximum
sentence that he would receive.

3. Based on the above, defendant claims his pleas of guilty
were not knowingly, voluntarily and/or intelligently made.

4. The record is devoid of any information regarding
defendant’s knowledge, or lack thereof of a mandatory min-
imum sentence. Since defendant failed to establish a record
with respect to this charge, this claim is waived.

5. As to the allegations that his trial counsel misrepre-
sented the aggregate maximum sentence, the record is clear.
The sentencing transcript reflects that trial counsel and the
assistant district attorney’s office did not have any plea
agreement, and that trial counsel acknowledged that it was a
general plea and not a plea agreement. No misrepresenta-
tions were made as to the aggregate maximum sentence.

6. Accordingly, Defendant’s Motion for Post-Sentencing
Relief is denied.

(Daniel McIntyre)

Julie L. Capone, Larry Mitchell, and Janet Necessary for the
Commonwealth.
Ken Snarey for Defendant.

Nos. CC 200510926, 200517785, and 200604823. In the Court
of Common Pleas of Allegheny County, Pennsylvania,
Criminal Division.

OPINION
Cashman, J., March 13, 2008—The appellant, Blake

Smith, (hereinafter referred to as “Smith”), was originally
charged at three separate complaints arising out of two inci-
dents which occurred on April 2, 2005 and June 18, 2005.
With respect to the April 2, 2005 incident, Smith was charged
with the crimes of rape, aggravated assault, robbery, burgla-
ry and criminal attempt to commit criminal homicide. With
respect to the June 18, 2005, incident there were two victims
and, accordingly, at one complaint Smith was charged with
criminal attempt to commit homicide, aggravated assault,
robbery and burglary. With respect to the second victim,
Smith was charged with the crime of aggravated assault. On
November 21, 2006, Smith entered a general plea of guilty to
all of the charges and a presentence report was ordered in
aid of sentencing. Sentencing occurred on February 14, 2007,
where at each complaint Smith was sentenced to a period of
incarceration of not less than fifteen nor more than thirty
years to be followed a period of probation of fifteen years.
Those sentences were to run consecutively.1 Smith filed post-
sentencing motions and following a hearing, those motions
were denied.

Smith filed a timely appeal to the Superior Court and in
his statement of matters complained of on appeal, raises two
issues. Initially, Smith maintains that he was not informed
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prior to pleading guilty of a mandatory minimum sentence
that would be applicable at the case, which involved the inci-
dent of April 2, 2005. Smith’s second claim is that his trial
counsel misrepresented to him an aggregate maximum sen-
tence that he would receive which would not exceed twenty
years if he plead guilty. Based upon these contentions, Smith
now claims that his pleas of guilty were not knowingly, vol-
untarily or intelligently made since he was induced in mak-
ing these pleas based upon these representations. In order to
understand Smith’s current contentions with regard to the
length of his sentence, it is necessary that a review of the
facts of his case be made.

On April 2, 2005, Ann Walker, (hereinafter referred to as
“Walker”), who was seventy-five years old at the time, was
in her living room talking to her nephew on the phone when
a brick was thrown through her living room window, shatter-
ing that window. Immediately thereafter, an individual came
through that window and cut his hand while entering into
Walker’s home. That individual was later identified as Smith.
Smith jumped on the victim and began kicking her in the
face and head and then threw her to the floor. While he was
continuing to kick her, he demanded her money and she told
him that she did not have any. Smith then removed her pants
and underwear, told her that he was going to rape her. He
then dragged her from the living room into the bedroom,
threw her on the bed and then proceeded to rape her, all the
while he continued to punch her in the head. Smith took an
electrical cord and then tied the victim’s hands together and
he took another cord and was in the process of strangling the
victim, when there was a knock on Walker’s front door. Smith
then left Walker’s home when her nephew, who had been
knocking on the door, entered.

Walker was taken to Jefferson Memorial Hospital where
she had five stitches placed in her head and was treated for
wounds to her neck and face. While processing the crime
scene, the police found areas of blood and took those blood
samples. DNA analysis was done on the blood samples and it
was determined that one of the samples matched Smith’s
blood. Smith, who had been arrested for the incident of June 8,
2005, had been lodged in the Allegheny County Jail and homi-
cide detectives went and interviewed him at the Jail where he
confessed to the crime and later gave a taped confession to the
police acknowledging his culpability for these acts.

On June 18, 2005, Gregory Bull, (hereinafter referred to
as “Bull”), was on the front porch of a residence owned by
Deidre Solomon, (hereinafter referred to as “Solomon”),
when Smith came up onto the porch and hit Bull in the head
with a brick, knocking him unconscious. Solomon heard a
noise at her front door, opened the door and was confronted
by Smith. Smith then began beating Solomon in the head
with the brick causing catastrophic injuries to her head and
face to the extent that her jawbone had to be replaced. She
suffered numerous fractures of the face and her vision
became impaired. There were significant blood stains all
throughout Solomon’s living room as a result of the beatings
Smith inflicted upon Solomon with the brick. Smith took
approximately one hundred twenty dollars from Solomon
and ran from her home.

The police received a 911 call for a domestic dispute and
arrived at Solomon’s home to find Bull unconscious on the
front porch. Believing that this was a domestic dispute, Bull
was arrested for the assault on Solomon. Solomon lapsed into
a coma as she was being transferred to the hospital and was
in a coma for an extended period of time and was also on life
support as a result of the horrific injuries that Smith inflict-
ed upon her. When Solomon came out of the coma she was
interviewed by the homicide detectives and was able to
explain to them what had happened on June 18, 2005.

Solomon knew Smith from the neighborhood and told the
police that she had an altercation with Smith several days
earlier as a result of a television set that had been stolen by
Smith. Solomon told the police that Bull was not involved in
this but, rather, was a victim of Smith’s assault and she then
related how Smith went on to savagely beat her. An arrest
warrant was issued for Smith and following his arrest, he
was taken to the homicide detective headquarters where he
gave a taped confession acknowledging his responsibility for
these crimes.

Smith’s initial contention of error is that his plea was not
knowingly, voluntarily or intelligently entered into because
he was never informed of a mandatory minimum sentence
with respect to the charges filed against him as a result of
the April 2, 2005 incident. The problem with this particular
contention is that the record is devoid of any information
regarding Smith’s knowledge or lack thereof of a mandatory
minimum sentence. Nowhere in Smith’s testimony was there
ever any mention of a mandatory minimum sentence or the
failure of his counsel to advise him of such a sentence.
Similarly, there is no discussion with his trial counsel as to a
mandatory minimum sentence. Since Smith has failed to
establish a record with respect to this charge, it is believed
that this claim is waived.

Smith’s remaining claim is that Smith’s trial counsel
advised him that for his plea to all three of these cases he
would receive a sentence that would not exceed twenty
years. As Smith’s post-trial counsel acknowledged, the reso-
lution of this question revolved on the determination of the
credibility of Smith and his trial counsel, Sumner Parker.
Smith maintained that during conversation with Parker in
the bullpen that Parker promised him that the maximum that
he could get on all three cases would be an aggregate sen-
tence of twenty years. (Post-Sentencing Hearing Transcript,
p. 6, line 2-18). In light of the fact that the maximum sen-
tence that he would be receiving would be twenty years, he
agreed to enter pleas of guilty to these charges. Parker, on
the other hand, vehemently denied that he had ever told
Smith that he would receive a twenty-year maximum sen-
tence; however, he acknowledged that he would hope that it
might be possible to get a sentence of ten to twenty years. He
emphatically denied that he ever told Smith that it was prob-
able that he would get that sentence, rather stating that he
used the word possible.

The conflict in this testimony is easily resolved by virtue
of the statement that Parker made to the Court at the time
that Smith entered his plea.

He is a relatively young man and, I think, someone
who can turn his life around, given the opportunity.
What I would ask the Court to consider is a sen-
tence somewhere in the range of 10 to 20 or 10 to 25
years at my case and then whatever the guidelines
would call for at cases with Mr. Taylor, giving him
a similar type of sentence, I suppose, and running
them concurrently and seeing if that type of a jail
sentence registers with Mr. Smith.

I would suggest, though, that any sentence to incar-
ceration and parole also include a significant peri-
od of probation so that the Court has a tool to hang
over Mr. Smith’s head. By my count, in my case
alone he faces a potential maximum sentence of
somewhere in the area of 120 to 240 years.

Sentencing Transcript, pp. 11-12; lines 16-25; 1-9.
Emphasis added.

In that statement Parker acknowledged that there was no
agreement for a ten to twenty year sentence since he was
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asking for that or possibly a ten to twenty-five year sentence
on his case alone and that, with respect to Smith’s other two
cases, that the guideline sentences be imposed at those cases
with the hope that those sentences would be run concurrent
with the sentence imposed on the case where Parker repre-
sented Smith. The fact that no agreement had been reached
for Smith to receive a sentence not to exceed ten to twenty
years is the fact that in Parker’s plea discussions with the
assistant district attorney was that the only offer made was a
plea to all three cases in exchange for a sentence of fifty to
one hundred years and that Parker conveyed that informa-
tion to Smith. (Post-Sentencing Motion Transcript, p. 16,
lines 7 through 19).

The issue of credibility was easily resolved against Smith
since the record in this case clearly demonstrates that no
agreement was reached for a ten to twenty year sentence
but, rather, that was a request made by Parker on behalf of
his client. Furthermore, Parker acknowledged that this was
a general plea and not a plea agreement since he had hoped
that by entering a general plea and acknowledging responsi-
bility for his actions, that Smith would receive a benefit in
the form of a reduced sentence.

Cashman, J.
Dated: March 13, 2008

1 Due to a clerical error, all of the sentences were imposed at
one count, thereby making the sentences illegal. This cleri-
cal error was corrected and new sentencing Orders were
issued which reflected the true sentence of an aggregate
period of incarceration of not less than thirty nor more than
sixty years, to be followed by three periods of probation of
fifteen years which were to run concurrently.

Commonwealth of Pennsylvania v.
George Anthony Ross

Discussions with One Juror Without Presence of Defendant
—Motion for Post-Conviction Relief

1. Defendant filed a petition for post-conviction relief
alleging that the Court erred when it provided additional
instructions to a single juror prior to verdict being recorded,
and compounded that error by not instructing the entire jury.

2. Defendant further suggested that the discussions that
took place with the above juror were fatally flawed since he
was not present during a critical phase of his case, and that
his counsel was ineffective for not objecting to the discussion
taking place and/or objecting to the discussion taking place
in the absence of Defendant.

3. Said petition was denied and Defendant appealed.

4. The discussion with one of the jurors on Defendant’s
case occurred in the presence of Defendant’s counsel, and
the assistant district attorney. Said discussion was tran-
scribed and became part of the trial transcript.

5. The discussion involved the juror’s revelation that she
was uncomfortable announcing her guilty verdict in open
court due to fear of repercussions in her community.

6. The juror indicated that prior to this discussion she had
already reached a guilty verdict, and the rest of the jurors

had also unanimously reached the same verdict.

7. During this discussion, no instructions were given to the
above juror, nor was there any conversation with her with
respect to the juror’s determination of Defendant’s guilt.

8. Since the jurors had already reached a verdict, the case
was over, and therefore the discussion between the lone
juror and the Court did not involve a critical phase of
Defendant’s case. Accordingly, there was no need for
Defendant to be present, and Defendant’s counsel was not
ineffective for failing to object to the discussion taking place
and/or Defendant’s absence during said discussion.

(Daniel McIntyre)
Debra B. Barnisin for the Commonwealth.
Sandra Kozlowski for Defendant.

Nos. CC9700831 and CC9703687. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 13, 2008—The appellant, George

Ross, (hereinafter referred to as “Ross”), has filed the
instant appeal as a result of the denial of his petition for post-
conviction relief following a hearing. In his concise state-
ment of matters complained of on appeal, Ross has suggest-
ed that this Court erred when it provided additional
instructions to a single juror prior to a verdict being record-
ed and compounded that error by not instructing the entire
jury. In addition, Ross has suggested that this Court erred
when it discussed the juror’s deliberation process with
respect to her determination as to the verdict in Ross’ case.
Ross has also suggested that the discussions that took place
with this juror were fatally flawed since he was not present
during a critical phase of his case. Finally, Ross has suggest-
ed that his trial counsel was ineffective for failing to object
to his absence during the supplemental instruction being
given to the juror and in failing to object to the giving of sup-
plemental instructions and for failing to present as evidence,
the conviction of making false reports to the police of one of
the Commonwealth’s witnesses.

A petition for post-conviction relief must be filed within
one year of the date of that the judgment of sentence
becomes final. This jurisdictional requirement is set forth in
Section 9545(b) of the Post-Conviction Relief Act as follows:

(b) Time for filing petition.—
(1) Any petition under this subchapter, including a
second or subsequent petition, shall be filed within
one year of the date the judgment becomes final,
unless the petition alleges and the petitioner proves
that:

(i) the failure to raise the claim previously was the
result of interference by government officials with
the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the
Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated
were unknown to the petitioner and could not have
been ascertained by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that
was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after
the time period provided in this section and has
been held by that court to apply retroactively.

(2) Any petition invoking an exception provided in
paragraph (1) shall be filed within 60 days of the
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date the claim could have been presented.

(3) For purposes of this subchapter, a judgment
becomes final at the conclusion of direct review,
including discretionary review in the Supreme
Court of the United States and the Supreme Court
of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government
officials” shall not include defense counsel,
whether appointed or retained.

In addition to establishing that his petition has been timely
filed, an individual seeking relief under the Post-Conviction
Relief Act must establish eligibility pursuant to Section
9543(a) of the Act, which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprisonment,
probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.

(iv) The improper obstruction by government offi-
cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
lawful maximum.

(viii) A proceeding in a tribunal without jurisdic-
tion.

(3) That the allegation of error has not been previ-

ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar
as it references “unitary review” by Pennsylvania
Supreme Court Order of Aug. 11, 1997, imd. effec-
tive.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing these claims in light of these eligibility require-
ments, it is clear that Ross’ petition has been timely filed and
that the allegations of ineffectiveness of his trial counsel
would establish a basis upon which, if proven, he would be
entitled to relief.

In reviewing a claim of the ineffectiveness of trial coun-
sel, it is well established that the law presumes that counsel
was effective and that the petitioner asserting this claim of
ineffectiveness bears the burden of proving it.
Commonwealth v. Khalil, 806 A.2d 415 (Pa.Super. 2002). In
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984), the United States Supreme Court set
forth the standard for the performance and prejudice for
evaluating the conduct of counsel. This standard was adopt-
ed by the Pennsylvania Supreme Court in Commonwealth v.
Pierce, 515 Pa. 153, 527 A.2d 973 (1987), and requires that a
defendant prove a three-prong test, the first being that the
claim currently being asserted has arguable merit; second,
that the defendant had no reasonable basis for his action or
omission, and; third, that the defendant was prejudiced by
counsel’s conduct. In Commonwealth v. Kimball, 555 Pa. 299,
724 A.2d 326, 333 (1999), the Supreme Court set forth the
burden of proof imposed upon a petitioner to establish a
claim of ineffectiveness as follows:

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-
ability that outcome of proceeding would have been
different. U.S.C.A. Const.Amend. 6; 42 Pa.C.S.A.
§9543(a)(2)(ii).

All but one of Ross’ claims deal with an in camera discus-
sion that took place with one of the jurors on Ross’ case where
he was not present but his trial counsel and the assistant dis-
trict attorney were present. This discussion is set forth in
pages 254 through 270 of the Trial Transcript. From a review
of this discussion, it is apparent that Ross mischaracterized
what took place since there was no communication with the
juror as to her thought process or were additional instruc-
tions being given. What took place during that discussion
with juror number eight, was a revelation of the fact that she
had reservations as to whether or not she could announce the
verdict that she had reached in open Court since she was the
sole African-American on the jury panel and that she feared
that when she returned to her community that she might be
subjected to certain pressures or reprisals as a result of her
returning a verdict of guilty against another African-
American, despite the fact that the victim was also an
African-American. Due to her inability to articulate her feel-
ings initially, this Court asked her a direct question and that
was whether or not she had reached a verdict.

THE COURT: Let me ask you a question. Have you
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reached a verdict?

TERENIA JACKSON: I did. I did, but I’m not
happy with it. I’m not–
(Trial Transcript, p. 259, lines 19-22).

This juror then went on to disclose what was troubling her by
indicating that she would have to return to her community
knowing that she had convicted this African-American
defendant.

In the extended discussion that was had with this juror, it
was also revealed that the entire jury had reached a verdict
with respect to the charges filed against Ross, before any
discussion with her took place.

THE TIPSTAFF: Can I ask you a question? Just tell
me if I heard wrong, okay, but when I went back
into the room, they told me, the foreperson said
that you came to a verdict, everything was fine.

TERENIA JACKSON: Right.

THE TIPSTAFF: And I looked at you and I said is
everything fine.

TERENIA JACKSON: Right.

THE TIPSTAFF: And you said yes.

TERENIA JACKSON: Yes.

THE TIPSTAFF: And I said do you have any reser-
vations and you said no.

TERENIA JACKSON: Right.
(Trial Transcript, p. 263, lines 12-25).

It is obvious that prior to any discussion taking place with
this juror, that the entire jury had unanimously agreed on a
verdict and that verdict was that Ross was guilty of first-
degree murder.

The sole focus of the discussion that took place with this
juror was her perceived reaction to how she would be treat-
ed in her community following the rendering of this verdict.
The verdict was rendered eight minutes after this discussion
took place and each and every juror was polled with respect
to whether or not they agreed with the verdict that was ren-
dered and they all responded in the affirmative.

It is axiomatic that jury deliberation is a critical stage
where the right to counsel attaches. Commonwealth v.
Feliciano, 884 A.2d 901 (Pa.Super. 2005). Accordingly, coun-
sel must be present when additional jury instructions are
being given to protect the defendant’s constitutional right to
have proper instructions provided to a jury. In
Commonwealth v. Johnson, 574 Pa. 5, 828 A.2d 1009 (2003),
the Pennsylvania Supreme Court reviewed the standard for
making a determination as to whether or not additional
instructions without the presence of counsel constituted
harmless error.

Here, appellant’s counsel participated in the formu-
lation of the initial jury instructions; counsel’s
request for a self-defense instruction for the assault
charge was granted. N.T., 10/15/98, at 108-09. The
trial court provided the jury with comprehensive
instructions during which counsel was present. Id.,
at 111-34. When the jury reconvened outside the
presence of counsel, the court reiterated portions of
the original instructions and refused to answer a
juror’s question. All interaction between the judge
and jury was stenographically recorded.FN3

FN3. In Commonwealth v. Katz, 138 Pa.Super.
50, 10 A.2d 49 (Pa.Super. 1939), the Superior

Court considered whether a trial court’s general
charge to the entire panel of jurors prior to the
start of trial, in the absence of the accused and
his counsel, violated the accused’s rights under
Article I, §9. The instructions pertained to gen-
eral principles of law, including the doctrine of
reasonable doubt. The court reaffirmed its hold-
ing in Commonwealth v. Cohen, 133 Pa.Super.
437, 2 A.2d 560 (Pa.Super. 1938), in which a gen-
eral charge delivered on a previous occasion in
the absence of the accused and his counsel vio-
lated Article I, §9. However, the Superior Court
distinguished Cohen because the general charge
in Katz was reported stenographically. See Katz,
at 52-53 (concluding no violation of Art. 1, §9)
(cited in Commonwealth v. Wiener, 340 Pa. 369.
376, 17 A.2d 357 (Pa.1941)).

In the narrow context of incidental ex parte commu-
nications, the Commonwealth’s argument is persua-
sive, and the trial court’s actions appear harmless. In
Rushen v. Spain, 464 U.S. 114, 104 S.Ct. 453, 78
L.Ed.2d 267 (1983), the United States Supreme Court
stated, “it is virtually impossible to shield jurors from
every contact or influence…,” and these ex parte
communications are “day-to-day realities of court-
room life….” Id., at 118-19, 104 S.Ct. 453. However,
here the trial court’s communication with the jury
was not merely incidental; the court’s ex parte com-
munications concerned a critical part of the trial
implicating a panoply of constitutional rights.

Had these been the facts in Ross’ case, it would be unques-
tioned that any additional instructions without Ross being
present would have violated his constitutional rights.
However, there were no additional instructions nor was any
communication undertaken with respect to the juror’s deter-
mination of Ross’ guilt. What took place was the juror’s rev-
elation that she perceived difficulty in returning to a com-
munity once she announced this verdict.

The crucial fact in determining Ross’ entitlement of post-
conviction relief was that this discussion did not constitute a
critical phase of Ross’ case since his case was over. This
juror indicated that not only had she reached a verdict but,
also, that the jury had reached a unanimous verdict of Ross’
guilt prior to any discussion with this Court and counsel.
Since there was no critical phase of Ross’ case involved,
there was no need for him to be present and, accordingly, his
counsel could not have been ineffective for failing to object
to the discussion taking place or Ross’ absence.

Ross’ final claim of error is that his trial counsel was inef-
fective for failing to present evidence of a conviction for
making false statements to the police by one of the
Commonwealth’s witnesses, Randy Irvin. This issue was
raised in Ross’ original appeal and this Court adopts the
analysis that it previously made of this particular claim as
set forth in its prior Opinion.

Cashman, J.
Dated: March 13, 2008

Commonwealth of Pennsylvania v.
Joyce Jackson

Motion for New Trial

1. Defendant was found guilty of one count of theft by
deception and one count of unauthorized use of a computer.
Afterwards, Defendant filed a timely post-trial motion assert-
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ing, among other things, that her motion for acquittal should
have been granted, and that her trial counsel was ineffective
for failing to call certain witnesses and in failing to present
tangible evidence that was available at time of trial.

2. In support of her motion for post trial relief,
Defendant’s appellate counsel presented certain exhibits,
but neither Defendant’s appellate counsel nor the assistant
district attorney presented any witnesses, both sides believ-
ing that no witnesses were necessary.

3. After review of the exhibits put forth by Defendant,
and a review of the original trial transcript and trial exhibits,
Defendant’s motion for new trial was granted.

4. The Commonwealth filed a motion for reconsideration
which motion was denied. The Commonwealth then filed an
appeal from the granting of Defendant’s request for a new
trial, claiming that the Court erred since it did not take tes-
timony at the hearing on her motion.

5. Whenever review of exhibits presented by Defendant
in support of her motion for a new trial gives cause for the
Court to dispute the testimony of the prosecution’s only wit-
ness at trial, and/or when the exhibits presented by
Defendant in support of her motion are inconsistent with the
exhibits offered by the prosecution at trial, the appropriate
action to be taken is the granting of Defendant’s motion for
new trial. In such an event, witness testimony is not neces-
sary to support such relief.

(Daniel McIntyre)

Richard W. Booth for the Commonwealth.
Patrick Thomassey for Defendant.

No. CC 200506853. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 13, 2008—On September 27, 2006,

following a two-day non-jury trial, the appellee, Joyce
Jackson, (hereinafter referred to as “Jackson”), was found
guilty of one count of theft by deception and one count of the
unauthorized use of a computer. A presentence report was
ordered and on April 19, 2007, Jackson was sentenced to a
period of probation of seven years and ordered to pay to the
victim the sum of $29,211.39.

Jackson filed a timely post-trial motion in which she
asserted that this Court erred in failing to grant her motion
for judgment of acquittal, that the evidence was insufficient
to sustain the verdict rendered in this case, and that her trial
counsel was ineffective for failing to call certain witnesses
and in failing to present certain physical and tangible evi-
dence that was available at the time of trial which would
have demonstrated Jackson’s innocence. A hearing was held
on this motion at which time only arguments were presented
by Jackson’s current appellate counsel and the assistant dis-
trict attorney who tried the case. Following the receipt and
review of certain exhibits put forth by Jackson and a review
of the original trial transcript, Jackson’s motion for a new
trial was granted. The Commonwealth filed a motion for
reconsideration of granting of a new trial, which motion was
denied and the Commonwealth then filed a timely appeal
from the granting of Jackson’s request for a new trial. The
Commonwealth, in its concise statement of matters com-
plained of on appeal has suggested that this Court erred in
granting Jackson’s request for a new trial since it did not
take testimony on the hearing on her motion and, according-
ly, there was an insufficient record to substantiate the claims

made by Jackson. In order to understand these claims, it is
necessary that a review of the facts of this case be made.

At the time of trial the Commonwealth called one witness,
Shelley Frankel, (hereinafter referred to as “Frankel”), the
wife of the owner of Triangle Candy & Tobacco Company
located in Verona, Pennsylvania. Frankel was the office man-
ager of that company and handled the accounts receivable
and accounts payable for the company and had done so for
thirty-three years. In September of 2000, Jackson was hired
to be an office worker charged with the responsibility of
answering the phone, checking orders over the phone, wait-
ing on cash customers and checking the drivers’ deliveries.
Part of her responsibilities involved entering the transac-
tions that she monitored into a computer. As a result of her
employment with this company, Jackson and Frankel
became friendly and saw each other not only on a profession-
al but social basis.

In April of 2004, Jackson was ill and Frankel was doing
some office work when she attempted to reconcile a paid bill
against the computer register tape for the daily transactions
and found that it had not been validated. Expecting that
there might be more than one error, she continued to check
records and found numerous other bills that had not been
validated through the computer system. Frankel reported
her discovery to her husband and when Jackson reported
back to work they confronted her about these discrepancies
and Jackson denied any knowledge of this problem. They
continued to monitor Jackson’s work for approximately six
months and were unable to discover any further discrepan-
cies. In January of 2005, Frankel discovered another method
by which she believed that Jackson was stealing money from
the company and that was by canceling out orders on the
computer so that they would not appear on the daily record.
Once again when she was confronted with this finding,
Jackson denied any knowledge of it and denied that she had
been taking money from the company. Disbelieving her, the
Frankels fired Jackson. In light of these additional discover-
ies, Frankel did an in depth review of Jackson’s work and
determined that from the period of time from February 10,
2003 through January 17, 2005, that the company had been
defrauded out of $29,211.39.

Frankel testified as to the manner in which she recon-
ciled her books and the use of the computers in the store. In
particular, Frankel testified that each of the computers had a
security code and that only her husband knew all of the secu-
rity codes for each computer terminal. In addition, she testi-
fied that only she, her husband and Jackson had the ability
to cancel invoices. Frankel also testified that only her hus-
band had the ability to access these computers from outside
of the company store. In order to enter any transaction or
cancel a transaction, the other employee had to be on the
company premises to access the computer. Frankel testified
that no one other than Jackson used Jackson’s computer. The
Commonwealth put forward an exhibit a detailed list of the
transactions, which it maintained that Jackson manipulated
on the computer to enable her to defraud the company of the
$29,211.39. Jackson’s trial counsel called only two character
witnesses and did not have Jackson take the stand in her own
defense.

At the time of the argument on Jackson’s post-trial motion,
no witnesses were presented since it was Jackson’s current
counsel who suggested that the record was sufficient to
demonstrate that the motion for judgment of acquittal that
Jackson made should have been granted. Similarly, no identi-
fication of the alleged exculpatory witness was ever made,
however, Jackson did produce a death certificate for her
mother, which showed that she died on March 10, 2003.
Jackson’s mother’s death coincided with the first day that the
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thefts from the company were made. In addition, Jackson’s
counsel presented airplane tickets to show that in July of
2003, Jackson and her husband were in Orlando, Florida at
Disney World during several of the dates that the purported
thefts were made. In addition, counsel pointed out on the
Commonwealth exhibit that the thefts that were alleged to
have occurred on July 27, 30, 31 of 2003 were not done
through Jackson’s computer but, rather, done through anoth-
er computer in the store, to which Jackson had no access.

Neither Jackson’s counsel nor the assistant district attor-
ney who handled this case put any witnesses forward at this
hearing, both sides believing that witnesses were unneces-
sary to resolve Jackson’s motion. This Court reviewed the
original trial transcript, reviewed the exhibit put forth
detailing the dates and the amounts of the thefts, together
with the death certificate and airline tickets put forth by
Jackson’s counsel and came to the conclusion that Jackson’s
motion for a new trial should be granted. The granting of this
motion was based upon the testimony of Frankel who said
that only she, her husband and Jackson had the security
codes to access the computer, that Jackson could only access
her computer, that only Frankel’s husband had the ability to
access these computers from an off-site location, that
Jackson was not there on the date of her mother’s death and
at the time she was in Disney World when the
Commonwealth’s exhibit demonstrated the thefts were
occurring from Jackson’s computer and that the
Commonwealth’s exhibit showed that thefts were also
occurred from another computer which Jackson had no
access. It was clear that Jackson could not be committing
these thefts or misusing the computer if she was not present
on the site to access the computer. Based upon these items,
it was clear that the appropriate action to be taken was the
granting of Jackson’s motion for a new trial.

Cashman, J.

Dated: March 13, 2008

Commonwealth of Pennsylvania v.
William Joseph Chaffin, III

Withdrawal of Guilty Plea—Mental Stress Insufficient
Where Written Explanation and Oral Colloquy Established
Voluntariness

The Court did not err in refusing to grant Defendant’s
motion to withdraw his guilty plea. Mr. Chaffin contended that
his plea was not intelligently, knowingly or voluntarily made
since he suffered from mental stress and was frightened and
depressed at the time of the colloquy. He also claimed the plea
resulted from a deteriorated physical and mental condition
Defendant had executed a written guilty plea explanation of
rights form and had participated in an oral colloquy with this
Court. Under these circumstances, the Court finds no mani-
fest injustice and concludes that the guilty plea was knowing-
ly, voluntarily, and freely entered into.

(Diane Barr Quinlin)

Michael Streily for the Commonwealth.
Thomas M. Farrell for William Joseph Chaffin, III.

No. CC200507568. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division. 

OPINION
Cashman, J., April 2, 2008—The sole issue presented in

the instant appeal is whether or not this Court erred in deny-

ing the motion to withdraw a guilty plea filed by the appel-
lant, William Chaffin, (hereinafter referred to as “Chaffin”).
Chaffin originally was charged with two counts of rape; two
counts of involuntary deviate sexual intercourse; one count
of robbery; one count of burglary; one count of criminal con-
spiracy; two counts of unlawful restraint, graded as a felony
in the second degree; three counts of unlawful restraint,
graded as a misdemeanor in the first degree; one count of
possession of a firearm without a license and five counts of
terroristic threats. On May 29, 2007, a plea agreement was
reached whereby one count of rape and one count of invol-
untary deviate sexual intercourse were withdrawn and
Chaffin plead generally to all of the remaining counts. There
was no plea agreement as to sentencing. Chaffin was sen-
tenced at the rape count to a period of incarceration of not
less than ten nor more than twenty years and a second peri-
od of incarceration of not less than ten nor more than twen-
ty years for the involuntary deviate sexual intercourse
count. He was also sentenced to consecutive five to ten year
periods of incarceration for his convictions for burglary, rob-
bery and criminal conspiracy. In addition, he was sentenced
to twenty years probation, which resulted in an aggregate
sentence of a period of incarceration of not less than thirty-
five nor more than seventy years to be followed by a twenty
year period of probation during which he was to have no con-
tact with the victims.

The facts1 of Chaffin’s case reveal that on February 23,
2004, Chaffin, Robert Cash and Joshua Cash were all armed
with semi-automatic weapons and broke into Terry Matlas’
home because they believed that it was a stash house for
drugs that were being sold by Terry Matlas’ son. Robert
Cash and Chaffin rounded up the occupants of that house
and took them down to the living room. Present in the house
were Terry Matlas; her twenty-two year old daughter,
Jennifer Matlas; and Teanna Williams, a nineteen year old
girlfriend of Matlas’ son. In addition, there were two small
children, ages three years old and four and one-half months
old. When all of these people were in the living room, Chaffin
and Cash made the two young women strip naked and then
Chaffin put a gun to Teanna Williams’ head and forced her to
perform oral sex on him while Cash did the same thing to
Jennifer Matlas in the presence of her mother and the chil-
dren. After these women had performed oral sex on both
Chaffin and Cash, these individuals then raped these women,
once again done at gunpoint. While these sexual assaults
were occurring, Joshua Cash was going through the house
looking for the drugs, which he did not find, but he took
money and other valuables and then he, Robert Cash and
Chaffin left the residence.

Both women were taken to McKeesport Hospital to have
rape screening kits done and Teanna Williams’ clothes were
recovered and DNA testing was done on the shorts that she
was wearing and it was discovered that semen present on
those shorts and the DNA tests revealed that Chaffin was a
contributor of that semen.

A criminal defendant may seek to withdraw his plea of
guilty either prior to sentencing or after he has been sen-
tenced. When a defendant seeks to withdraw a plea prior to
sentencing pursuant to Pennsylvania Rule of Criminal
Procedure 591,2 he should be permitted to withdrawn his
plea for any fair and just reason. Commonwealth v. Forbes,
450 Pa. 185, 299 A.2d 268 (1973). This request to withdraw
his plea prior to sentencing should be liberally granted once
a defendant has made an assertion of his innocence and
demonstrated any fair and just reason. When a defendant
files a motion to withdraw his plea after sentencing pursuant
to Pennsylvania Rule of Criminal Procedure 720,3 there is a
substantial difference in the standard that is to be employed
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when making a determination as to whether or not that
motion should be granted. When the request is made after
the imposition of sentence, the defendant must show mani-
fest injustice that would result if he were not permitted to
withdraw his plea.

In Commonwealth v. Gunther, 565 Pa. 79, 771 A.2d 767,
770-771 (2001), the Pennsylvania Supreme Court outlined
the different standards to be employed when considering a
motion to withdraw a plea prior to sentencing and that same
motion after sentencing and explain the reasons why those
standards were different.

There are two different standards for withdrawal
of a plea. When a motion to withdraw a plea is made
prior to sentencing, the motion should be granted
where the defendant has offered a “fair and just
reason.” See Commonwealth v. Forbes, 450 Pa. 185,
299 A.2d 268 (1973), and also, Commonwealth v.
Randolph, 553 Pa. 224, 718 A.2d 1242 (1998). At the
time of Appellant’s proceedings before the trial
court, Pa.R.Crim.P. 320 stated “[a]t any time before
sentence, the court may, in its discretion, permit or
direct a plea of guilty to be withdrawn and a plea of
not guilty to be substituted.” FN3

FN3. This rule has been amended and effective
January 1, 2000 reads: RULE 320. WITH-
DRAWAL OF PLEA OF GUILTY OR NOLO
CONTENDERE(A) At any time before the impo-
sition of sentence, the court may, in its discre-
tion, permit, upon motion of the defendant, or
direct, sua sponte, the withdrawal of the plea of
guilty or nolo contendere and the substitution of
a plea of not guilty.(B) When a defendant moves
for the withdrawal of a plea of guilty or nolo
contendere, the attorney for the Commonwealth
shall be given 10 days to respond.

On the other hand, in order to withdraw a plea
after sentencing the defendant must show that the
court, by denying withdrawal, would be sanction-
ing a manifest injustice. Such a manifest injustice
occurs when a plea is not tendered knowingly, intel-
ligently, voluntarily, and understandingly. See
Commonwealth v. Persinger, 532 Pa. 317, 615 A.2d
1305 (1992).

The different treatment of pre- and postsen-
tence motions reflects the tension in our jurispru-
dence between the individual’s fundamental right
to a trial and the need for finality in the proceed-
ings. We see no reason to change this longstanding
principle at this time. Thus, we are left to consider
whether the common pleas court’s refusal to grant
the motion to withdraw the plea in this instance
results in a manifest injustice.

Chaffin filed a pro se motion seeking to withdraw his plea
in which he asserted his innocence of the charges and then
alleged that his plea was not intelligently, knowingly or vol-
untarily made since he was suffering from some type of
mental stress and that he was frightened and depressed at
the time that he entered his plea. He further alleged that he
entered this plea as a result of a deteriorated physical and
mental condition and that he had an opportunity to consult
with his mother and he now wished to withdraw his plea. A
hearing was held on that motion and the only evidence that
was presented was Chaffin’s statement:

THE DEFENDANT: At the time I was stressed. I
took the plea, I shouldn’t have never took it. I’m

withdrawing it.

THE COURT: That’s it?

THE DEFENDANT: Yeah.

(Post-Sentencing Transcript, page 3, lines 12-15).

At the time that Chaffin entered his plea of guilty to these
charges, he executed a written guilty plea explanation of
rights form and he also participated in an oral colloquy with
this Court concerning the propriety of his entry of a guilty
plea. In the written colloquy, Chaffin acknowledged that
since he was charged with multiple offenses, he could be
sentenced at each offense and those sentences could be run
consecutively. (Question 5). He also indicated that his coun-
sel had discussed the elements of the offense of each charge
and made a determination that there was a factual basis for
the charges filed and that counsel had discussed any possi-
ble defenses to these charges with him. (Questions 6, 7 and
8). He also acknowledged that he understood his right to a
jury trial and a non-jury trial, (Questions 9, 10 and 16); and
that the Commonwealth was required to prove his case
beyond a reasonable doubt, (Question 18); and that he had no
burden of proof and was not required to testify because he
was presumed innocent, (Question 20); that by pleading
guilty he was admitting that he committed the crimes,
(Question 24); that his plea was voluntary and that his rights
were voluntarily, knowingly and intelligently waived
(Question 52); that no one forced him to enter the plea,
(Question 53); that he was entering this plea of his own free
will, (Question 54); that no threats had been made to him to
enter the plea, (Question 55); that he was satisfied with the
legal advice and representation that he had received from
his counsel, (Question 61); that he had an ample opportunity
to discuss with his counsel the facts of his case and the ques-
tions of law regarding his case, (Question 62); that he did not
have any physical or mental illness that would have affected
his ability to understand these rights or affect the voluntary
nature of his plea, (Question 64); that he was not taking any
medication which might affect his thinking, (Question 65);
and that by entering the plea of guilty he admitted that he
committed the crime, (Question 67).

In the oral colloquy that this Court conducted, the defen-
dant was advised of the maximum penalties for each of the
offenses to which he was pleading guilty and was also
advised of the maximum penalty that could be imposed upon
him if all of his sentences were to be run consecutively.
Chaffin acknowledged his satisfaction with his counsel and
also indicated that he had no drugs or alcohol within the last
forty-eight hours nor was he taking any prescriptive medi-
cine nor did he suffer from any mental illness or disability
which would affect his ability to enter his plea of guilty.
When asked why he was pleading guilty, Chaffin stated,
“Because I know the night that this happened I was wrong
and what I did was wrong and I am guilty for what I did.”
(Plea Transcript, page 5, lines 21-22). When Chaffin was
afforded his right of allocution he again acknowledged his
responsibility for the commissions of these crimes:

THE DEFENDANT: Yes, I would like to tell my vic-
tims, I know mere apologizing cannot take back
what happened that night, but I would like to apol-
ogize for the pain and the suffering that I caused
them and in due time I hope they can learn to for-
give, but if not, I understand, because what I did
was wrong and I should have never invaded their
privacy that night and I’m sorry. (Plea Transcript,
page 10, lines 5-13).

In reviewing the record in this case it is clear that Chaffin
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failed to establish a manifest injustice so as to entitle him to
withdraw his guilty plea. The record clearly demonstrates
that his pleas of guilty were knowingly, voluntarily and
freely entered into and that he entered these pleas because
he committed the offenses with which he was charged.
Accordingly, Chaffin’s motion to withdraw his plea was
denied.

CASHMAN, J.
Dated: April 2, 2008

1 The facts are contained in Chaffin’s Plea Transcript and the
testimony in the case of Robert Cash at CC20050084, which
testimony was incorporated at the time of Chaffin’s plea.
2 Rule 591. Withdrawal of Plea of Guilty or Nolo Contendere

(A) At any time before the imposition of sentence, the court
may, in its discretion, permit, upon motion of the defendant,
or direct, sua sponte, the withdrawal of a plea of guilty or
nolo contendere and the substitution of a plea of not guilty.
(B) When a defendant moves for the withdrawal of a plea of
guilty or nolo contendere, the attorney for the
Commonwealth shall be given 10 days to respond.
3 Rule 720. Post-Sentence Procedures; Appeal

(A) Timing. (1) Except as provided in paragraphs (C) and
(D), a written post-sentence motion shall be filed no later
than 10 days after imposition of sentence. (2) If the defen-
dant files a timely post-sentence motion, the notice of appeal
shall be filed:

(a) within 30 days of the entry of the order deciding the
motion;

(b) within 30 days of the entry of the order denying the
motion by operation of law in cases in which the judge fails
to decide the motion; or

(c) within 30 days of the entry of the order memorializing the
withdrawal in cases in which the defendant withdraws the
motion.

(3) If the defendant does not file a timely post-sentence
motion, the defendant’s notice of appeal shall be filed within
30 days of imposition of sentence, except as provided in
paragraph (A)(4). (4) If the Commonwealth files a timely
motion to modify sentence pursuant to Rule 721, the defen-
dant’s notice of appeal shall be filed within 30 days of the
entry of the order disposing of the Commonwealth’s motion.
(B) Optional Post-Sentence Motion. (1) Generally.

(a) The defendant in a court case shall have the right to make
a post-sentence motion. All requests for relief from the trial
court shall be stated with specificity and particularity, and
shall be consolidated in the post-sentence motion, which may
include:

(i) a motion challenging the validity of a plea of guilty or nolo
contendere, or the denial of a motion to withdraw a plea of
guilty or nolo contendere;

(ii) a motion for judgment of acquittal;

(iii) a motion in arrest of judgment;

(iv) a motion for a new trial; and/or

(v) a motion to modify sentence.

(b) The defendant may file a supplemental post-sentence
motion in the judge’s discretion as long as the decision on the
supplemental motion can be made in compliance with the
time limits of paragraph (B)(3).

(c) Issues raised before or during trial shall be deemed pre-

served for appeal whether or not the defendant elects to file
a post-sentence motion on those issues.

Commonwealth of Pennsylvania v.
Nathan Cherry

Right to Remain Silent—No Mistrial when Raised by
Defendant

The prosecutor’s question, “Is it your testimony that
these detectives didn’t even ask if you wanted to speak to
them or make a statement,” did not merit a mistrial since it
was in response to a statement by Defendant that he had not
been questioned by the police when he turned himself in,
and the question did not improperly reference Defendant’s
right to remain silent. The prosecutor was entitled to clarify
Defendant’s statement by following up that statement with
the question at issue.

(Diane Barr Quinlin)

Michael Wayne Streily for the Commonwealth.
Michael Joseph Machen and Kirk J. Henderson for
Defendant.

No. CC 200607643. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., April 10, 2008—This appeal arises from the con-

viction of Defendant, Nathan Cherry, after a jury trial held
on October 31, 2007. Defendant was found guilty of aggravat-
ed assault involving serious bodily injury, theft by unlawful
taking of movable property and robbery of a motor vehicle.
Defendant was found not guilty of criminal attempt homi-
cide. The procedural history of this matter is set forth in the
prior opinion filed on January 2, 2008, which was filed with-
out the benefit of Defendant’s Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.A.P. §1925(b).

Subsequent to filing the opinion of January 2, 2008,
Defendant filed a Petition for the Court to Rescind Its
Opinion and Permit the Filing of the Rule 1925(b) Concise
Statement which was denied. On January 30, 2008
Defendant filed in the Superior Court a Petition for Remand
to Allow Appellant to File a Rule 1925(b) Concise Statement
with the Superior Court which was granted on February 6,
2008. The Superior Court directed Defendant to file within
fourteen (14) days a 1925(b) Concise Statement and further
directed that a new or Supplemental Pa.R.A.P. 1925(a)
Opinion be filed which addresses the issues raised by
Defendant be addressed.

Defendant filed his Concise Statement on February 19,
2008 which raised the following issue:

“The Commonwealth asked Mr. Cherry “Is it
your testimony that these detectives didn’t even
ask if you wanted to speak to them or make a state-
ment?” (Trial Transcript of October 31–November
1, 2006 at 137-38). Defense counsel objected and
requested a mistrial because this inferred that Mr.
Cherry had exercised his Fifth Amendment right to
remain silent. The curative instruction that was
given to the jury instructed it not to draw any infer-
ence concerning Mr. Cherry retaining an attorney.
(Id. At 139-40). In any event, no curative instruc-
tion could have cured the prejudice caused by this
impermissible questioning. The Commonwealth’s
question deprived Mr. Cherry of his state and fed-
eral constitutional rights to remain silent, to be pre-
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sumed innocent, to due process, and to a fair trial.
This error was not harmless beyond a reasonable
doubt.”

The detailed procedural history and review of the rele-
vant evidence of this case set forth in the January 2, 2008
opinion are adopted in full as relevant to the issue now
raised by Defendant in his concise statement.

DISCUSSION
The sole issue raised on appeal relates to Defendant’s

contention that a question posed by the prosecutor to
Defendant required a mistrial because the question inferred
that Defendant had exercised his Fifth Amendment right to
remain silent. The question at issue was:

“Is it your testimony that these detectives did-
n’t even ask if you wanted to speak to them or make
a statement.” (T., pp. 137-138).

A review of the record indicates, however, that the prosecu-
tor’s question was in response to a statement by Defendant
that he had not been questioned by the police when he
turned himself in and the question did not improperly refer-
ence Defendant’s right to remain silent. Therefore,
Defendant’s request for a mistrial was properly denied.

In Commonwealth v. Turner, 454 A.2d 537 (Pa. 1982), the
Pennsylvania Supreme Court held that Article I, Section 9 of
the Pennsylvania Constitution directed that a prosecutor
could not make reference to a defendant’s post-arrest
silence in order to impeach the defendant. The Court stated
further that:

“Accordingly, the Commonwealth must seek to
impeach a defendant’s relation of events by refer-
ence only to inconsistencies as they factually exist,
not to the purported inconsistency between silence
at arrest and testimony at trial. Silence at the time
of arrest may become a factual inconsistency in the
face of an assertion by the accused while testifying
at trial that he related this version to the police at
the time of arrest when in fact he remained silent.”
Citation omitted. Commonwealth v. Turner, at 539,
540. (Emphasis added)

The restrictions regarding the reference to post-arrest
silence do not apply to commenting on pre-arrest silence. In
Commonwealth v. Bolus, 680 A.2d 839 (Pa. 1996), the
Supreme Court recognized that when a criminal defendant
waives his right to remain silent and testifies at trial, there
is no constitutional prohibition against a prosecutor
impeaching a defendant’s credibility by referring to his pre-
arrest silence. Bolus, 680 A.2d 839, 844 (Pa. 1996).

Pennsylvania also recognizes the fair response doctrine
as enunciated in United States v. Robinson, 485 U.S. 25, 108
S.Ct. 864, 99 L. Ed. 2nd 23 (1998), which found that the Fifth
Amendment does not preclude raising a defendant’s silence
in fair response to defense argumentation. Commonwealth v.
DiNicola, 866 A.2d 329 (Pa. 2005); Commonwealth v.
Copenheffer, 719 A.2d 242, 251 (1998). The Supreme Court in
DiNicola noted that defendant’s trial counsel’s strategy was
to question the government’s preparation of its case particu-
larly in terms of the investigating trooper’s pursuit of poten-
tially exculpatory evidence. The court noted that the troop-
er’s investigation was limited by the defendant’s decision to
reject the request for an interview and, therefore, the court
found the Commonwealth’s elicitation of the trooper’s testi-
mony regarding defendant’s rejection of the request for an
interview constituted a fair response to the defendant’s argu-
mentation and did not improperly reference the defendant’s
post-arrest silence. DiNicola, supra, at 336.

In the present case, Defendant elected to testify in his
own defense that he shot at the victim in self-defense after
the victim pointed a gun at him and pulled the trigger, but
the gun misfired. Defendant testified that he fled the scene
on foot to return to his home, stating:

“When I was close to my house, I received a
phone call from my aunt stating that the police
were at my house and she said well, the police are
here saying you just shot somebody. I am like, I just
shot somebody? What are you talking about? I did-
n’t shoot nobody. They’re here right now saying you
shot somebody on Stanton Avenue. Then it dawned
on me it was about this situation. I told her I would
be right there. I was close to my house. I would be
right there. I hung up the phone. A little after I got
off the phone, I arrived at my house.” (T., p. 125)

Defendant then testified that when he got home that the
police were not present. Defendant’s own counsel then asked
the following question:

“Q. What did you do next? Did you ever turn your-
self in?

A. Yes. The next day my aunt came back and gave
me a card that one of the police officers had left
and told me to call. So the next day I called you and
had you call the police officer.

Q. You called an attorney?

A. Called an attorney, yes.

Q. Did you turn yourself in?

A. Yes I did.” (T., p. 126) (Emphasis added)

It was Defendant, therefore, through questions asked by his
own counsel, who raised the issue that he had called an attor-
ney prior to speaking to police and turning himself in. This
testimony is relevant because in his objection to the question
at issue in this case, Defendant’s counsel indicated that the
objection was based, at least in part, on a reference to the fact
that Defendant had retained an attorney. (T., pp. 138, 139) In
addition, it raises the issue that Defendant elected not to
speak to the police who had come to his home, but elected to
obtain counsel and have his counsel speak to the police.

During cross-examination the prosecutor, while question-
ing Defendant concerning his account of the incident, asked
Defendant what he did with his gun after the shooting.
Defendant indicated that he disposed of the gun “in a sewer
or something.” (T., p. 133) Upon questioning, Defendant indi-
cated that he believed the sewer was approximately half way
to his home, but could not identify the exact location where
he disposed of the gun. Defendant was also asked if, based on
his assertion of self-defense, whether or not he thought the
firearm that he used in the incident might be relevant to any
proceeding having to do with the case to which Defendant
replied that he didn’t think that he had hit the victim. The
prosecutor then asked a series of questions, to which no
objection was made, which related to the time period before
Defendant called his attorney and during which he was asked
if he called the police to indicate that someone had pulled a
gun on him or if he had offered to take the police to where he
had disposed of the firearm. (T., pp. 134-135) Referring to the
fact that he had turned himself in to the police, as testified to
on direct examination, Defendant stated:

A. When I turned myself in, they took me straight
to jail. No questions asked.

Q. Is it your testimony that these detectives didn’t
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ask if you wanted to speak to them or make a state-
ment?

A. Yes.” (T., pp. 137, 138) (Emphasis added)

In response to this question, defense counsel objected to the
prosecutor’s question stating,

“I think she lays an inference there that he violat-
ed his Fifth Amendment right if he doesn’t speak to
a police officer. I think that may be a motion for a
mistrial. Being that he would infer he didn’t talk to
the detectives.”
(T. p. 138)

The prosecutor indicated that Defendant’s comment opened
the door to her question and that she was referring to
Defendant’s “pre-arrest conduct” to which defense counsel
stated, “That kind of comment…when he said he retained an
attorney.” (T. p. 138). Defense counsel then moved for a mis-
trial which was denied, however, counsel was advised that an
instruction would be given to the jury that, “…[t]he
Defendant is certainly allowed and does not have to talk to
the police.” (T. p. 139). In response, defense counsel stated,
“Right” and upon being advised that the instruction would
be given immediately, defense counsel stated, “He retained
an attorney. Yes, I would prefer that.” (T., p. 139). The
instruction was then given to the jury as follows:

“Ladies and gentlemen of the jury, there was a
question put to the Defendant about him obtaining
an attorney at some time prior to his getting in
touch with the police. You are not to infer or make
any inference or infer anything about that. A per-
son is certainly entitled to visit the police with an
attorney and please don’t infer anything from that
question.” (T., pp. 139-140)

Defense counsel, in response to an inquiry as to whether or
not any further instruction was necessary, indicated that no
further instruction was required. (T., p. 140)

The question objected to in the present case was in direct
response to Defendant’s assertion that after consulting an
attorney and turning himself in, he was not questioned. The
prosecutors question was directly in response to Defendant’s
statement of “no questions asked.” At least one implication
from Defendant’s comment was that the police did not prop-
erly investigate the facts and circumstances of the shooting
in which Defendant was admittedly involved and that they
simply took him to jail. In response, the prosecutor was enti-
tled to clarify Defendant’s statement by following up that
statement with the question at issue which was in fair
response to the testimony of Defendant.

Despite the fact that the prosecutor’s questions did not
improperly reference Defendant’s constitutional right to
remain silent, a cautionary instruction was nonetheless
given. Even if a clear violation of a defendant’s right to
remain silent is made at trial, not every such reference
requires a new trial. Commonwealth v. Maloney, 365 A.2d
1237, 1241 (1976). Prompt and adequate cautionary instruc-
tions can cure a reference to the right to remain silent that
might otherwise be reversible error. Commonwealth v. Gbur,
474 A.2d 1151, 1154 (1984). The factors to be considered in
determining whether cautionary instructions can cure a ref-
erence to a defendant’s right to remain silent are: (1) the
nature of the reference to the defendant’s silence; (2) how it
was elicited; (3) whether the district attorney exploited it;
and (4) the promptness and adequacy of the cautionary
instruction. Commonwealth v. Anderjack, 413 A.2d 693, 698
(Pa.Super. 1979). In the present case, the question objected
to by Defendant was in direct response to Defendant’s state-

ment that he was not asked any questions by the police and
was, therefore, a fair response to Defendant’s statement and
was not an attempt by the prosecutor to elicit testimony
regarding Defendant’s post arrest silence. The prosecutor
did not attempt to exploit Defendant’s response and the cau-
tionary instruction was given promptly and specifically
addressed the issue raised by Defendant.

Defendant’s concise statement also indicates that the cur-
ative instruction given to the jury was not appropriate
because it did not address Defendant’s right to remain silent
but instead addressed Defendant’s retaining an attorney.
However, a review of the transcript indicates that defense
counsel specifically requested that the curative instruction
to the jury reference Defendant’s right to “retain an attor-
ney.” In addition, after referencing the fact that no adverse
inference should be made as a result of Defendant’s obtain-
ing and speaking to an attorney before contacting the police,
defense counsel did not request any further curative instruc-
tion. (T. p. 139)

Defendant contends that a mistrial should have been
granted as a result of the question posed to Defendant, how-
ever, it is clear that the trial court is in the best position to
determine the effect of an allegedly prejudicial statement on
a jury. A mistrial should be granted only where the incident
upon which the motion is based has the unavoidable effect of
depriving the defendant of a fair trial and prevents the jury
from weighing the evidence and rendering a fair verdict. In
addition, a mistrial is not required where a cautionary
instruction is adequate to overcome any possible prejudice.
Commonwealth v. Rega, 933 A.2d 997, 1016, (Pa. 2007)

Defendant also contends that the error arising from the
question posed to Defendant could not be deemed harmless
error. The Commonwealth bears the burden of establishing
the harmlessness of the error. This burden is satisfied when
it is shown that: (1) the error did not prejudice the defendant
or the prejudice was de minimis; or (2) the erroneously
admitted evidence was merely cumulative of other untainted
evidence which was substantially similar to the erroneously
admitted evidence; or (3) the properly admitted and uncon-
tradicted evidence of guilt was so overwhelming and the
prejudicial effect of the error so insignificant by comparison
that the error could not have contributed to the verdict.
Commonwealth v. Levanduski, 907 A.2d 3, 21 (Pa.Super.
2006). In this case, the evidence that Defendant did not
speak to the police was merely cumulative of substantially
similar testimony to Defendant’s statements on direct exam-
ination that he did not contact the police who had come to his
home after the shooting but instead consulted an attorney
and turned himself in. As Defendant raised the issue during
his direct testimony that he elected not to speak to the police
but instead contacted an attorney, any reference to the fact
that he failed to speak to the police when he turned himself
in did not prejudice Defendant or was clearly de minimis at
most. Therefore, Defendant’s motion for a mistrial was prop-
erly denied.

BY THE COURT:
/s/Todd, J.
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Edward and Kristin Limbacher v.
Second Chance Body Armor, Inc.,

a corporation, et al.
Waiver of Insurance Coverage—Failure to Cooperate with
Insurer

1. An insurance carrier does not waive, nor is it estopped
from contesting coverage by virtue of its entry into a settle-
ment agreement.

2. An insured does not violate its duty of cooperation with
its insurer by failing to call live witnesses at trial or by
agreeing to lift an automatic bankruptcy stay so as to allow
the case to proceed to trial.

(Robert A. Crisanti)

James K. Thomas, III for Markl Supply Company and
Mutual Benefit Insurance Company.
Gale White for Royal Indemnity Company.

No. GD 03-025417. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

STATEMENT IN LIEU OF OPINION
Pursuant to Pa.R.A.P. 1925(a), this Court responds to the

Notice of Appeal Previously filed regarding the above-cap-
tioned case. This Court has previously filed Findings of Fact
and Conclusions of Law that address the issues now raised.
This Court believes that said Findings, etc., (attached) are
sufficient to satisfy Pa. R.C.P. 1925(a), as well as aid the
Superior Court in making its determination.

BY THE COURT:
/s/Della Vecchia, J.

Date: March 17, 2008

Della Vecchia, J., March 17, 2008—AND NOW, to wit, this
28th day of August, 2007, the Court having reviewed the
original and supplemental proposed Findings of Facts,
Conclusions of Law and Briefs submitted by the above par-
ties, the Court makes the following Findings of Fact and
Conclusions of Law:

I. FINDINGS OF FACT
1. On June 23, 2003, Police Officer Edward Limbacher

(“Limbacher”) was seriously injured when he was shot and
the bullet-resistant vest that he was wearing at the time
failed to stop said bullet.

2. The vest Limbacher was wearing was designed and
manufactured by Second Chance Body Armor, Inc.
(“SCBA”).

3. Markl Supply Company, Inc. (“Markl”) was the retail
seller of the Limbacher vest. However, the vest was never in
Markl’s possession and it did not alter the vest in any fash-
ion, nor was it aware that the vest was dangerous for the use
for which it was supplied. (Judge Wettick’s Memorandum
and Order of November 14, 2005 and L. Markl Deposition p.
36-40)

4. The Limbachers instituted suit against SCBA as
designer and manufacturer; Markl as the seller of the
allegedly defective vest; and Toyobo as the supplier of cer-
tain fiber in the vest.

5. Scottsdale Insurance Company (“Scottsdale”) issued a
primary commercial general liability policy to SCBA.

6. Royal Insurance Company of America issued a com-
mercial excess liability policy (“Royal policy”) to SCBA.

7. Markl was insured by the Mutual Benefit Insurance
Company (“Mutual Benefit”).

8. The body armor worn by Limbacher on the night he

was shot was an Ultima IIA vest manufactured by SCBA in
November 2002, using a zylon fiber woven into zylon fabric
manufactured by Toyobo.

9. Royal Insurance maintains that SCBA had knowledge
long before the subject incident that the subject vest was
defective and would not perform as represented by SCBA to
various customers and suppliers.

10. Royal maintains that the Limbachers intended to
present evidence at trial regarding SCBA’s prior knowledge
of the allegedly defective condition.

11. Royal maintains that SCBA “expected and/or intend-
ed” that its vest would fail and thereby “expected and/or
intended” that Officer Limbacher would be injured as a
result of the failure of the vest to deflect bullets.

12. Scottsdale agreed to defend SCBA and assigned the
defense of SCBA to the law firm of Rawle & Henderson
immediately prior to trial.

13. Royal maintains that Scottsdale denied coverage to
Markl on the basis that Markl does not qualify as an “addi-
tional insured vendor” under the Scottsdale policy and
because SCBA violated the “expected and intended” exclu-
sion clause as well as the “cooperation” clause of the Royal
policy.

14. On or about October 17, 2004, SCBA filed for bank-
ruptcy, seeking protection from its creditors.

15. On October 25, 2004, only a few days after SCBA filed
for bankruptcy, the Limbachers filed a Motion for Relief
from the automatic bankruptcy stay; and subsequent there-
to, SCBA entered into a stipulation to lift the automatic stay
to permit the Limbachers to proceed to the extent their
claims were covered by insurance.

16. Simultaneous with the above, SCBA also agreed to
forego and not assert any claim for indemnity or contribu-
tion from Toyobo.

17. In addition to the allegations set forth in Paragraph 13
above, Royal maintains that it was neither asked to nor did it
consent to SCBA’s voluntary agreement to lift the automatic
stay nor was it aware of said agreement.

18. Shortly before the scheduled trial of the Limbacher
action, SCBA’s defense counsel, which was provided by the
Scottsdale Insurance Company, learned and advised Royal
that SCBA would have no live fact witnesses at trial and that
the lack of such witnesses would “cripple” the defense of the
case.

19. Scottsdale’s/SCBA’s counsel conclude that “without
any fact witnesses, the prospects for SCBA’s, defense are
very bleak.”

20. Scottsdale’s/SCBA’s defense counsel further advised
Royal that SCBA would have no live fact witnesses, Royal
should settle the case and threatened that Royal could be
held in bad faith for failing to settle the case.

21. Royal maintains that it immediately advised SCBA of
its failure to cooperate (because it would have no live fact
witnesses at trial) and emphasized that the defense of SCBA
may be substantially prejudiced if SCBA did not present any
fact witnesses at trial, and Royal reserved all rights to deny
coverage based upon the SCBA’s violation of the conditions
of the Royal policy including, but not limited to, the duty to
cooperate.

22. Markl maintains that Scottsdale issued SCBA a
Primary Insurance Policy for the period 4/17/03 – 4/17/04.
The Binder issued by SCBA’s insurance agent provides for
“Blanket Additional Insured Vendors.”

23. Markl was a vendor of SCBA and the above refer-
enced Binder provided coverage to Markl under the
Scottsdale policy.

24. Royal had issued a Commercial Excess Liability
Policy to SCBA for the period of 4/17/03 – 4/17/04.
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25. Markl being a qualified additional insured under the
Scottsdale policy, it likewise qualifies as an insured under
the Royal policy.

26. Royal has offered no evidence or theory that Markl
has somehow violated the Scottsdale or Royal policies or
negated the coverage available to Markl thereunder.

27. This Court finds the “proposed contra findings of fact”
submitted by Markl in Paragraphs 7 through 66 particularly
compelling and adopts said Findings as submitted by Markl.

28. With the consent and full participation of counsel for
all parties, including Royal’s current counsel, the Limbacher
Court entered a confidential Order (January 10, 2006)
memorializing the settlement between Limbacher and the
defendants. This agreement preserved for future litigation
whether or not $1,000,000 of the settlement should be paid
by Mutual Benefit or Royal on behalf of Markl.

II. CONCLUSIONS OF LAW
1. This matter is governed by Pennsylvania law.
2. Royal has not waived, nor is estopped, from contesting

coverage for the disputed amounts by virtue of the fact that
Royal entered into the subject settlement agreement.

3. SCBA did not violate the terms of the Royal Insurance
policy; specifically it did not violate the terms of the “expect-
ed or intended” exclusion in the SCBA policy.

4. SCBA did not abrogate its coverage under the Royal
policy; specifically, it did not violate either a) the coopera-
tion clause in allegedly failing to call live fact witnesses; or
b) the “cooperation clause and no assumption of liability
clause” by agreeing to lift the automatic bankruptcy stay to
permit Markl to proceed against SCBA.

5. Rawle & Henderson’s conduct of the defense in the
underlying matter was completely appropriate.

6. This Court concludes as a matter of law that Markl is
entitled to coverage under the Royal policy.

BY THE COURT:
/s/Della Vecchia, J.

Lobos Management v.
Alaina Stallworth

Landlord-Tenant Action—Unpaid Rent, Late Fees and
Expenses

1. An agent of a party with apparent authority, even if
lacking actual authority, can bind a principal.

2. An oral modification of a lease by an agent with appar-
ent authority to do so, with adequate consideration for that
modification, is binding upon the principal.

3. Possession of the premises will not be granted to a
landlord before the end of the lease term where the landlord,
not the tenant, was in breach of the parties’ lease agreement.

(Robert A. Crisanti)
Jason Greenwald for the Plaintiff.
Alaina Stallworth, pro se.

No. LT 07-000589. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., March 27, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter is based on a residential lease

between the parties. The dispute is whether Defendant owes

Plaintiff rent of $4,165 plus $300 late fees plus counsel fees,
as Plaintiff claims, or merely $840, as Defendant concedes.
Plaintiff also seeks possession.

A key element is the statement of a person named Adele,
who Plaintiff admits was its employee during the period in
question but who no longer works there. Plaintiff also admits
that Adele was not in the secretarial pool, but rather had
duties related to the posting of rents and handling phone
calls from tenants. Plaintiff admits that the secretarial pool
would refer tenant calls to the manager’s office, and (by
implication) to managerial staff such as Lori Kaplan, who
handled delinquent accounts, and Adele, who handled post-
ing of rents. Again by implication, Adele seems to have been
one of the manager’s staff who would refer late payments to
Ms. Kaplan for further action. Her hearsay statement, which
was admitted as a statement against interest by Plaintiff, was
to the effect that Plaintiff would give the Defendant certain
credits against rent due based on damage Defendant suf-
fered as a result of Plaintiff ’s failure to correct known
defects in a hot water heater and a furnace.

The Court file indicates that Defendant’s Pre-Trial
Statement mentions that “Adell” was said to have agreed to
“some leniency” for September to November. Plaintiff was
therefore on notice that it might need Adele if only for rebut-
tal. Plaintiff provided no reason why it was unable to subpoe-
na Adele or otherwise have her available, nor did Plaintiff
ask for a continuance so Adele’s evidence could be taken if it
were contrary to Defendant’s testimony.

The Court finds Defendant a credible witness. The Court
notes also that it is undisputed that her payments of three
months’ rent into escrow have been for this year, January,
February and March, 2008. She disputes only Plaintiff ’s fail-
ure to give her the credits promised by Adele, which total
$3,325.00, according to the credible evidence.

The issue then becomes whether Adele in fact made such
a promise and, if so, did she have the apparent authority to
do so even if she did not have actual authority. The Court
concludes that Adele did make such a promise and that she
had apparent authority to do so.

The Court also concludes that Plaintiff ’s attempt in the
lease to excuse its own negligence regarding the defective
hot water tank and furnace are not enforceable. Plaintiff
admittedly had adequate notice of both problems before
Defendant suffered harm (in the form of personal property
damage from the unrepaired water tank and lack of neces-
sary warmth from the non-functioning furnace). Despite
adequate notice, Plaintiff failed to make the requisite repairs
in a timely fashion.

Had Adele not handled Defendant’s justifiable com-
plaints, Defendant most probably would have persisted with
her complaints to the Health Department. According to
Plaintiff ’s manager, the Health Department would then
have cited Plaintiff and might even have abated Defendant’s
rent. The Court concludes that there was an oral modifica-
tion of the lease (giving Defendant a credit against rent due
from September through November in the amount of
$3,325) by a person with apparent authority to do so, and
that there was adequate consideration provided by
Defendant for that modification.

The Court therefore concludes that there was no materi-
al breach of the lease by Defendant, despite the possible mis-
communications among Plaintiff ’s various agents and
employees. The Court further concludes that Plaintiff
breached the lease by failing to repair or replace the hot
water heater and the furnace in a timely manner and by
beginning eviction proceedings on October 30, 2007, the day
before Adele and Defendant had agreed Defendant’s pay-
ments on account, if any were then due, might be due.
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However, the Court concludes that the breach related to
eviction, whether or not material, has been waived by
Defendant who has continued to pay rent into escrow so that
she may remain on the premises until the expiration of the
lease on March 31, 2008.

The Court awards Plaintiff the undisputed sum of $840
rent still unpaid for the period of September 2007 through
December 2007. However, the Court imposes costs on
Plaintiff, not Defendant, and further denies Plaintiff ’s
request for attorney fees. The Court also denies Plaintiff
immediate possession as the Court regards the lease to be in
effect through the end of this month, at which point it termi-
nates by its own terms.

Pursuant to the Rules of Court cited above, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT
/s/ Friedman, J.

Date: March 27, 2008

Tracy Nolan v.
Daniel J. McGreevy and

Daniel M. McGreevy
Agreement for Sale of Real Estate—Return of Hand Money

1. The absence of one of the defendants, in defiance of a
Notice to Appear, leads to the implication that that party
would have provided unfavorable testimony to the defen-
dants.

2. A prospective purchaser of real estate is entitled to the
return of hand money when the contract is terminated by the
seller without cause.

(Robert A. Crisanti)

Timothy D. Berkebile for the Plaintiffs.
Richard W. Kelly, Jr. for the Defendants.

No. AR 06-009233. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., March 27, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter involves a dispute over hand money

given by Plaintiff to Defendants pursuant to two identical
agreements of sale for two parcels of land, one having rough-
ly 20 acres and owned by Defendant Daniel J. McGreevy
(hereinafter referred to as “Father”) and the other having
roughly 6 acres and owned by Defendant Daniel M.
McGreevy (hereinafter referred to as “Son”).

The Court finds in favor of Plaintiff and against each
Defendant and awards Plaintiff the hand money Plaintiff
paid to each. The Court does not award Plaintiff the other
amounts claimed. The credible facts and the Court’s legal
conclusions are set forth below in narrative form.

FINDINGS OF FACT
Father handled all the negotiations for both Defendants

and William “Ed” Matteson handled them for Plaintiff, who
resides in Florida. Plaintiff was interested in the subject real
estate because he had lived in the area as a child and still has
family ties there. The Agreements of Sale for the parcels
(Agreements) were signed in late December 2005 and clos-
ing was scheduled for February 1, 2006.

The credible evidence showed that, although the real

estate had slopes, hills and varying terrain, Defendants had
represented that their prior investigation indicated it was
buildable and their prior “Engineering Plans & Data” were
therefore made part of the sale and were said to show how
the land could be built upon. The credible evidence showed
that the documents Defendants gave to Plaintiff at the time
the Agreements were signed were material to the provision
regarding the time for closing. The credible evidence also
showed that the documents in fact did not contain sufficient
information for a determination to be made as to either
buildability or economic feasibility. The agreements of sale
were not clear on the nature of the contingency, so parol evi-
dence was heard. The contingency language is found at
Paragraph 27B of the Agreements, “Contingence [sic] upon
Buyer reviewing Engineering Plans, Utilities Available, and
Environmental Data.”

The credible evidence indicates that all parties expected
Plaintiff to use the documents provided by Defendants to do
his “due diligence” regarding the purchase and that all par-
ties agreed that he could cancel the Agreements if the docu-
ments provided Defendant and the available utilities or envi-
ronmental data were not satisfactory to Plaintiff. The
credible evidence showed that the documents were not as
represented and were not sufficient to enable Plaintiff, in the
short amount of time before the February closing date, to do
his due diligence regarding the items in the contingency. As
a result, Plaintiff asked for and was given additional time to
close, although the evidence suggests that no new closing
date was actually set by either Plaintiff or Defendants.

On March 13, 2006, Defendants’ lawyer sent Plaintiff a
letter indicating that, if the closing did not occur “on or
before March 26, 2006, the Agreements of Sale are null and
void.” (Plaintiff Exhibit C.) Plaintiff, understandably,
regarded this as a termination of the Agreements since he
was still trying to gather the information he reasonably
believed should have been in the documents Defendants sup-
plied at closing. Plaintiff ’s agent, Mr. Matteson, therefore
prepared and mailed to Plaintiff for signature the customary
forms regarding the agreement being terminated and
arranging for the disposition of the hand money (in this case,
to be returned to Plaintiff). Plaintiff signed the form, but
Father, after first stating he would return Plaintiff ’s hand
money, then changed his mind and refused to sign the form.
Father stated that he would not return the hand money
unless another prospective buyer he had begun dealing with
actually closed the sale. That other buyer did not close and
Defendants continued to retain the hand money. (The Court
concludes that the Agreements at issue here terminated as of
March 26, 2006.)

In early May 2006, after Defendants were unable to sell
the property to the other prospective buyer they had been
dealing with, they contacted either Plaintiff or his agent
again, to see if Plaintiff was still interested in the property.
Plaintiff had concluded that the price Defendants had asked
for was too high given what he had learned about the prop-
erty before the Agreements were terminated. He was still
interested in the property, however, because of the family
memories and connections it evoked for him. He therefore
made a proposal to buy the real estate for a lower price with
a later payment only if the property, after development, gen-
erated a certain amount of money within three years. Father
interpreted that as Plaintiff ’s seeking a purchase money
mortgage, which was not the case. Father therefore sent
Plaintiff a proposal on May 2, 2006 for a purchase money
mortgage. (Plaintiff ’s Exhibit F.) Mr. Matteson, on behalf of
Plaintiff, sent a written proposal dated May 4, 2006, giving
clearer details of Plaintiff ’s offer and indicated at the end,
“We can close this contract shortly if accepted.” (Plaintiff



page 220 volume 156  no.  13Supplement to The Lawyers Journal

Exhibit G.) There is no evidence that Defendants ever
accepted this offer.

The next writing from the Defendants is a letter from
Father dated May 11, 2006 reiterating Defendants’ refusal to
return the hand money related to the terminated earlier
Agreements. (Plaintiff Exhibit H.) On May 23, 2006, another
lawyer of Defendants’ sent Mr. Matheson a letter contending
that Plaintiff was “in default under both agreements” of
December 27, 2005. (Plaintiff Exhibit L)

From the above facts, it appears that the parties decided
to try to close a sale after the March 26 termination, but the
evidence indicates they never reached a new agreement.
Defendants’ new lawyer’s letter of May 11, 2006 suggests
that he was not even aware of the earlier letter from a differ-
ent lawyer terminating the Agreements at issue. Neither
lawyer was called to testify.

In late August, around August 22, 2006, Plaintiff received
an opinion from his architect regarding some surrounding
land he was also thinking of buying from other parties not
involved in the instant action. The slope on the other proper-
ty made it unbuildable. Shortly after receiving that informa-
tion, Plaintiff called off the renewed negotiations for the pur-
chase of Defendants’ instant real estate. Plaintiff ’s lawyer
then wrote to Defendants’ new lawyer demanding the return
of the hand money that Defendants had been holding since
they terminated the first deal. Defendants refused to do so
and the instant action ensued.

CONCLUSIONS OF LAW
As previously indicated, the Court concludes that the

written Agreements were terminated by the Defendants as
of March 26, 2006. Defendants even tried to sell the real
estate to another purchaser shortly thereafter. The legal
question is who breached the Agreements? Did Plaintiff
breach by failing to close on or before March 26, 2006, or did
Defendants breach by giving Plaintiff copies of documents
that were not as had been represented and by then refusing
to postpone the closing for sufficient time for Plaintiff to do
his due diligence (since the documents were not as repre-
sented and were useless for the due diligence contemplated
by the parties)?

The Court concludes that Defendants breached. Son
never testified in this proceeding and refused to honor the
Notice to Appear that had been served upon him. There was
testimony that, at the prior hearing in this matter, before this
Court’s Arbitration Section, Son had testified that there was
a large stack of papers related to Defendants’ own investiga-
tions. All that Father caused to be given to Plaintiff was a
small number of documents. Son’s absence at trial, in defi-
ance of a Notice to Appear, leads to the implication that
Defendants withheld from Plaintiff unfavorable information
that would have been in those documents. The withholding of
the complete documents also prolonged the time in which
Plaintiff could reasonably be expected to close, if the prop-
erty in the end satisfied the contingency. Defendants termi-
nated prematurely, without good cause, and were not entitled
to retain the Plaintiff ’s hand money. The events subsequent
to March 26, 2006 were related to the parties’ later attempts
to reach new agreements after Defendants’ new prospective
purchaser did not pan out. Those events do not excuse
Defendants’ breach of the Agreements at issue, nor do they
entitle Defendants to retain the Plaintiff ’s hand money.

Plaintiff also seeks an award of his architectural fees
related to the due diligence. The Court concludes they are
not awardable under the contract.

It is the decision of this Court that Plaintiff is entitled to
the return of his $20,000 hand money from the Defendants,
$15,000 from Father, Daniel J. McGreevy and $5,000 from

Son, Daniel M. McGreevy.
Pursuant to the Rules of Court cited above, this Decision

constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT
/s/ Friedman, J.

Dated: March 27, 2008

Northwest Savings Bank,
a Pennsylvania Corporation,

Successor by Merger to Bell Federal
Savings and Loan Association

of Bellevue v.
Nicholas A. Sychak & Mary Jo Sychak

Mortgage Foreclosure—Motion for Judgment on the
Pleadings—Award of Judgment of Possession.

1. When the record contains adequate proof that
Defendants received notice of a mortgage foreclosure action
and subsequent sale of the property,  Defendants bear the
burden of challenging the Sheriff ’s Sale prior to delivery of
the deed.

2. Where the record does not reflect the pendency of a
bankruptcy proceeding involving Defendants at the time of
the sale of the property, a subsequent bankruptcy filing can-
not serve as a basis for challenging a previously completed
Sheriff ’s Sale.

(Robert A. Crisanti)

Cory O. Daschbach for the Plaintiff.
Nicholas A. Sychak, pro se.
Mary Jo Sychak, pro se.

No. GD 07-0017252. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., April 2, 2008—Defendants have appealed

from this Court’s Order dated December 17, 2007, in which
we granted Plaintiff ’s Motion for Judgment on the Pleadings
and granted judgment for possession of the subject property
in favor of the Plaintiff.

Plaintiff filed its Complaint in Ejectment in this matter on
August 10, 2007. On September 12, 2007, the Defendants
filed a pleading which did not specifically answer the allega-
tions in the Complaint, but which makes various assertions,
including that the Defendants were not notified that the
property was going to be sold at Sheriff ’s Sale or that the
property was bought by the Plaintiff, that Defendants’ bank-
ruptcy counsel failed to communicate with them, and that
Defendants had contacted Plaintiff ’s counsel about renting
the property.

Defendants do not dispute that at the underlying mort-
gage foreclosure action, which maybe found at docket num-
ber GD 03-13607, a Sheriff ’s Sale of the property was held on
May 11, 2007 and the Sheriff ’s Deed was delivered on June
5, 2007. No Petition to Set Aside the Sheriff ’s Sale was filed
in that action.

Pennsylvania Rule of Civil Procedure 3132 sets forth the
procedure for setting aside a sheriff ’s sale:

Upon petition of any party in interest before deliv-
ery of the personal property or of the sheriff ’s deed
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to real property, the court may, upon proper cause
shown, set aside the sale and order a resale or enter
any other order which may be just and proper
under the circumstances.

(Emphasis added.) It is undisputed that in this case, no peti-
tion to set aside was filed by Defendants before the delivery
of the sheriff ’s deed.

In Workingmen’s Savings and Loan Assn. of Dellwood
Corp. v. Kestner, 438 Pa.Super. 186, 189, 652 A.2d 327, 328
(1994), the Pennsylvania Superior Court stated that “[a]fter
delivery of a sheriff ’s deed to a purchaser, the only attacks
possible on the sheriff ’s sale are those based on fraud
which vitiates the transaction or a lack of authority to make
the sale.”

However, in Meritor Mortgage Corp. v. Henderson, 421
Pa.Super. 339, 344-45, 617 A.2d 1323, 1326 (1992), the
Superior Court also stated that “[i]f adequate notice of the
[underlying] foreclosure action was not given, the court
lacked jurisdiction to enter judgment…. The appellant has
alleged and has filed affidavits to support his defense that
the mortgage foreclosure judgment was void for lack of
jurisdiction. If this is correct, then the judgment entered in
the mortgage foreclosure action can be attacked collaterally
in the mortgagee’s action in ejectment…. When the trial
court held that such a defense could not be raised in the
ejectment action, it committed legal error.”

The Superior Court cited Meritor with approval in
Federal National Mortgage Assn. v. Citiano, 834 A.2d 645
(Pa.Super. 2003). However, the Court also distinguished the
circumstances in Meritor, in which the property owner
received no notice whatsoever of the foreclosure or eject-
ment proceedings, from those in Citiano in which the
records showed that the property was posted with notice of
the Sheriff ’s Sale and that the property owner was also noti-
fied by certified and regular mail. The Superior Court there-
fore concluded that the property owner in Citiano should
have been aware of the pending action.

In the instant case, Defendants argue that

they were never notified of the Sheriff ’s Sale held
on May 11, 2007. This is a similar tactic that the
plaintiff ’s attorney used on or about October 24,
2007 when a returned receipt dated on or about
October 25, 2007 was not entered on the docket till
on or about November 6, 2007. On November 9,
2005 the defendants filed a Notice of Appeal on
that event. The case number at that time was GD
03-013607.

(¶2, Defendants’ “Appeal to Motion Granted December 17,
2007 consolidated with Appeal to Notice of Judgement [sic]
entered on January 4, 2008 consolidated with Motion for
Extension of Notice and Proper Execution of Sheriff ’s Sale”
(hereinafter referred to as “Defendants’ Appeal to
Motion”).) Defendants also argue that

[w]e were told by our Bankruptcy Attorney that the
plaintiff would have to refile for the Sheriff Sale.
This would have been after the Discharge of
Debtor on August 28, 2007.

(“Defendants’ Appeal to Motion,” ¶3.)
A review of the docket entries for the underlying mort-

gage foreclosure case, at GD 03-13607, shows that from and
including Plaintiff ’s Petition for Court Permission to
Reassess Damages (which was granted by the Honorable
Alan D. Hertzberg, also of this Court, on November 29,
2006), a total of four documents were served at the
Defendants’ residence of 4 Eastvue Drive, Pittsburgh PA

15239. This is the address that Mrs. Sychak continues to use
for purposes of this appeal. Defendants must have had some
awareness that a sale of the property may have been pend-
ing. This awareness would be enough to meet the standard of
Citiano, discussed above, such that Defendants would still
bear the burden of challenging the Sheriff ’s Sale prior to
delivery of the deed.

We now turn to the first issue raised by Defendants in
their “Appeal to Motion,” that

[a]t the time of the Sheriff ’s Sale, the Bankruptcy
filing was still in process.

(“Defendants’ Appeal to Motion,” ¶1.) Defendants attach as
Exhibit A to their “Appeal to Motion” a document filed in the
United States Bankruptcy Court for the Western District of
Pennsylvania. It is entitled “Discharge of Debtor,” and is
dated August 28, 2007. This would have been after the date
of the Sheriff ’s Sale, which was May 11, 2007. However, in
the underlying case, Plaintiff averred in its “Petition for
Court Permission to Reassess Damages in Mortgage
Foreclosure” that Mr. Sychak had filed a bankruptcy petition
“in the Northern District of West Virginia, the jurisdiction in
which said Defendant was incarcerated,” and that that
Bankruptcy petition was dismissed by Order dated March
28, 2006. (Plaintiff ’s “Petition for Court Permission to
Reassess Damages in Mortgage Foreclosure” ¶¶8 and 10,
emphasis added.) The interplay and timing of these two
Bankruptcy filings is unclear and has not been elucidated by
any of the parties in either of the cases. It should be noted
that in the underlying case of GD 03-13607, Defendants’
appeal to the Superior Court, at docket number 182 WDA
2006, was “dismissed without prejudice to file a petition for
reinstatement of the appeal in the event that such is neces-
sary following the conclusion of bankruptcy proceedings” on
February 10, 2006. According to the appellate court docket,
no petition for reinstatement was filed. Any error in that
case was never reviewed by the appellate court, and we can-
not now attempt to review it here.

Under the circumstances of this case and the underlying
mortgage foreclosure case, we properly granted Plaintiff ’s
Motion for Judgment on the Pleadings and awarded posses-
sion of the subject property to Plaintiff:

BY THE COURT:
/s/Friedman, J.

Dated: April 2, 2008

Commonwealth of Pennsylvania v.
Quinton Love

Admissibility of Confession—Motion to Suppress—Photo
Array—Admission of Photographs—Display of Replica
Firearms at Trial—Dying Declaration—Competency of
Child Witness—Jury Instructions—Sufficiency of the
Evidence—Weight of the Evidence

1. While evidence suggests that Defendant may have been
consuming alcohol at the time he gave a statement to the
police, surrounding circumstances established that the waiv-
er of the right to speak with police and subsequent statement
by Defendant were voluntary.

2. A statement is not involuntarily induced by a promise
when there is no evidence of such inducement.

3. A motion to suppress evidence shall not be consid-
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ered when Defendant lacks an ownership interest in the
property being searched and thus lacks standing to chal-
lenge the search.

4. A motion to suppress eyewitness identification shall
not be granted where the court has had opportunity to
review the photo-array and finds it not to be unduly sug-
gestive.

5. The admission of the photo-array to the jury is not
improper when it does not suggest any prior criminal
activity.

6. Photographs depicting a homicide victim will not be
excluded where their probative value outweighs any possi-
ble prejudicial impact to the Defendant.

7. The Commonwealth may display replica firearms at
trial so long as they are similar to those used in the commis-
sion of the crimes charged and are probative of a trial issue.

8. A dying declaration is admissible when the evidence is
sufficient to establish the requisite sense of imminent death.

9. A child is competent to testify if the witness has the
capacity to communicate, including an ability to understand
questions and to frame and express intelligent answers; the
mental capacity to observe and remember the occurrence;
and a consciousness of the duty to speak the truth.

10. An instruction on accomplice liability is proper where
the evidence was sufficient to allow the jury to conclude that
the Defendant intended to kill a victim and that he aided
and/or abetted a co-defendant in carrying out that task.

11. An instruction for first degree murder predicated
upon criminal conspiracy is appropriate where there is suf-
ficient evidence to support the inference that there was a
conspiratorial agreement and there is sufficient evidence of
the offense.

12. An involuntary manslaughter instruction is only
required where that offense has been made an issue at trial
and where the evidence reasonably would support such a
verdict.

13. There is sufficient evidence to sustain a first degree
murder conviction when circumstantial and eyewitness tes-
timony establish the requisite intent necessary to support
such a verdict.

14. A challenge to the weight of the evidence is without
merit where the verdict does not shock the Court’s sense of
justice and is wholly consistent with the evidence presented
at trial.

(Robert A. Crisanti)

Michael Steily for the Commonwealth.
Christopher Patarini for Defendant.

No. CC200508599. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., March 7, 2008—Quinton Love, defendant,

was charged by criminal information with two counts of
criminal homicide (18 Pa.C.S.A. §2501(a)), one count of con-
spiracy to commit homicide (18 Pa.C.S.A. §903(a)(1)), two
counts of robbery (l8 Pa.C.S.A. §3701(a)(1)(i) and (ii)), one

count of carrying a firearm without a license (18 Pa.C.S.A.
§6101) and one count of recklessly endangering another per-
son (18 Pa.C.S.A. §2705). Following the denial of the defen-
dant’s Motion to Suppress Evidence, he proceeded to a jury
trial. At the conclusion of that trial, the jury found the defen-
dant guilty at all counts. At the criminal homicide counts, the
jury set the degree of murder at Murder of the First Degree.
The defendant was sentenced on October 2, 2006 to life
imprisonment at both homicide counts. At the criminal con-
spiracy count at count 3, the defendant was sentenced to not
less than fifteen (15) nor more than thirty (30) years. At each
of the robbery counts at counts 4 and 5, the defendant was
sentenced to not less than seven (7) nor more than fifteen
(15) years. He received no further penalty at counts 6 and 7.
The life sentences were ordered to run concurrently with
one another. The criminal conspiracy sentence was ordered
to run consecutive to the life sentences. Each of the robbery
sentences was to run consecutive to one another but concur-
rent with the sentences of criminal conspiracy. In the aggre-
gate, the defendant received a sentence of life imprisonment
plus an additional fifteen (15) to thirty (30) years. The defen-
dant filed Post Sentence Motions, which were denied.

The defendant filed a Notice of Appeal. Due to a delay in
the filing of the transcripts of this lengthy homicide trial,
the defendant sought and was granted an extension of time
in which to file a Concise Statement of Matters Complained
of on Appeal. By Order dated September 6, 2007, the Court
directed that the defendant file his Concise Statement no
later than October 15, 2007. On October 9, 2007, the defen-
dant filed a Concise Statement of Errors Complained of on
Appeal. In that statement, the defendant identified eighteen
distinct claims of error. After a brief recitation of the facts
as established by the evidence presented in this case, this
Court will address those claims in the order in which they
were raised.

The evidence established that on May 20, 2005, the defen-
dant and his co-defendant, Jeffrey Steadman, went to the
first floor apartment at 820 Spring Garden Avenue in the
Troy Hill section of the City of Pittsburgh, intending to rob
the occupants, brothers Malcolm and Randolph Taylor. This
defendant was positively identified by Erica Johnson, who
lived in the upstairs apartment. She stated that she was in
her apartment when the buzzer rang. She went to the front
window to see who was at the door and saw two individuals,
who she later identified from a photo array and in court as
the defendant and Jeffrey Steadman, standing at the door.
They told her they needed to get into the Taylor brother’s
apartment. She told them that they would have to buzz that
apartment. Shortly after that encounter, she heard scuffling
and an argument in the downstairs hallway. Within seconds
of her opening the door and yelling down that she was going
to call the police, she heard several gunshots. She moved
down the steps and saw the defendants running out the front
door of the apartment. She continued down the stairs and
locked the front door. She then summoned the police. One of
the victims, Randolph Taylor, was still alive when the police
arrived. When the officers asked him what happened, he was
able to respond, “Q shot me,” before he lost consciousness.

Randolph Taylor’s six year old daughter, Brandy, was in
the apartment when the defendants burst in. She watched as
the defendants shot her father and her uncle. She testified
that each of the men who came into her father’s apartment
had guns. She said that one of the men had braids while the
other one did not. She was also able to pick the defendant’s
photograph out of a photo array.

A video surveillance camera located around the corner
from the residence captured the image of two men parking a
green pick-up shortly before the incident. They were seen
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exiting the truck and walking in the general direction of the
Taylor apartment. The same men were seen minutes later,
returning to the truck and quickly leaving the area. The
video was not clear enough to identify either man.

Kevin O’Brien testified that he was the owner of a green
pickup truck and that he loaned it to the defendant on or
about May 18, 2005. O’Brien’s truck was located in the area
of St. Clair Village later on May 20th by Patrolman Judd
Emery. Officer Emery had been asked by Homicide
Detective Stephen Hitchings to try to locate a green Dodge
Dakota truck in his patrol area. When Officer Emery
approached the truck, he noticed through the window that
there was a smudge of blood on the passenger side door han-
dle. The vehicle was then towed to the auto squad garage.

On Sunday evening, May 22, O’Brien learned from
Detective Weismantle that his truck may have been involved
in a homicide. Weismantle asked O’Brien if he would consent
to his vehicle being searched and processed by the crime lab
for evidence. O’Brien gave his consent and Detective
Michael Jozwiak, assisted by other members of the mobile
crime unit, searched the truck and removed evidence for
analysis at the Crime Lab. Evidence obtained from the truck
included a blood sample from the door handle; an empty
Hawaiian Punch bottle; a drink bottle as well as several fin-
gerprints from the vehicle and its contents. DNA testing was
conducted on the blood sample from the door handle. It was
determined to be a match for a blood sample obtained from
the victim Randolph Taylor. Saliva from the drink bottle was
also tested for DNA. The DNA from the saliva matched the
DNA of a blood sample obtained from the defendant. A right
thumb print impression taken from the drink bottle was a
match for the right thumb print of the defendant. Other fin-
gerprints obtained matched the co-defendant.

The defendant also gave a statement following his arrest.
After being read his rights and signing and dating a pre-
interrogation warning form, he agreed to speak with
Homicide Detective James McGee. Initially, he told detec-
tive McGee that he was approached by the co-defendant who
was driving the green pickup truck. He claimed that the co-
defendant said he needed some quick money and knew
where to get it. He said that they then drove to the North
Side, parked and walked to the Taylor residence. He essen-
tially admitted to participating in the robbery but claimed
that he did not have a weapon and did not shoot either of the
victims. The defendant then gave a statement that was
recorded and played for the jury. Once again, he indicated
that he was not aware that the co-defendant had a weapon,
although he did admit agreeing to participate in the robbery.

The first two claims the defendant raises in his Concise
Statement concern the admissibility of his confession. He
claims that his confession was not voluntary because he was
intoxicated at the time he executed his Miranda waiver
and/or that it was involuntary because the detectives who
questioned him promised that he would not face homicide
charges if he would confess to the offense of robbery.

The Commonwealth bears the burden in a suppression
hearing of proving by preponderance of the evidence that a
defendant has voluntarily waived his constitutional right to
remain silent. Commonwealth v. Firth, 388 A.2d 683 (Pa.
1978). In making a determination as to whether the defen-
dant’s waiver was knowing, voluntary and intelligent, the
totality of the circumstances surrounding the confession
must be considered. Commonwealth v. Anderl, 477 A.2d 1356
(Pa.Super. 1984).

The totality of the circumstances as established by the
evidence presented by the Commonwealth at the suppres-
sion hearing established by a preponderance of the evidence
that the defendant was not intoxicated at the time that he

gave his voluntary statement. Standing alone, the fact that a
defendant had been drinking before his arrest and his incul-
patory statement does not render the confession inadmissi-
ble, but only goes to the weight to be accorded the confes-
sion. Commonwealth v. Edwards, 555 A.2d 818 (Pa. 1989)
This Court is satisfied that the circumstances surrounding
the defendant’s statement establish his decision to waive his
rights and speak with the officers was not rendered involun-
tary by the fact that he may have consumed alcoholic bever-
ages prior to his arrest. The officers testified as to their
observations of the defendant’s physical condition and
demeanor during the time that he was in their custody. They
saw none of the common indicators of alcohol intoxication;
indicators that they are familiar with from their training and
experience. They testified that they did not believe that he
was under the influence of alcohol.

It must be remembered that the test to determine the vol-
untariness of a confession is, “whether there was sufficient
mental capacity for the defendant to know what he was say-
ing and voluntarily intended to say it.” Commonwealth v.
Culberson, 358 A.2d 416, 417 (Pa. 1976). The evidence sug-
gesting that the defendant may have consumed alcoholic
beverages was outweighed by the officer’s observations of
the defendant, his physical characteristics and demeanor. It
is also important to note that the testimony concerning the
defendant’s level of intoxication presented through the
defense expert was entirely dependent upon the veracity of
the facts presented to the expert. The defendant’s blood was
not drawn and his blood alcohol content not tested. The
expert’s opinion that the defendant was intoxicated was
based solely on information provided to the expert by the
defendant. The weight of that opinion is obviously dependent
upon the credibility of that information. That credibility
determination was made against the defendant’s evidence
and in favor of the testimony from the officers who saw no
indication that the defendant had consumed any alcoholic
beverage, let alone was so intoxicated as to render his state-
ment involuntary.

Similarly, this Court found that the evidence presented at
the suppression hearing established that the defendant was
not given improper inducement to make his statement. The
claim that the defendant was promised that he would not be
charged with homicide if he confessed to the robbery is
belied by the record from the suppression hearing. As there
was no improper inducement and the defendant was not
intoxicative, the suppression motion was properly denied.

Next, the defendant contends that the Court erred in fail-
ing to grant the defendant’s Motion to Suppress directed at
evidence recovered from Kevin O’Brien’s green pickup
truck. Mr. O’Brien testified that he had lent or rented the
truck to the defendant. The truck was identified as being
involved in the incident and was later located parked in the
strip district. The officer who located the truck noticed a
blood smudge in the interior of the truck. The truck was
thereafter transported to the impound lot and, after Mr.
O’Brien consented to it being processed for evidence, the
truck was evaluated by the mobile crime lab and evidence
was seized from that truck.

In order for a defendant to challenge the seizure of evi-
dence, it must first be determined if that defendant has
standing to do so. In Commonwealth v. Millner, 888 A.2d 680
(Pa. 2005), the Supreme Court held that “…a defendant can-
not prevail upon a suppression motion unless he demon-
strates that the challenged police conduct violated his own,
personal privacy interests.” Id., at 692. At the time that the
vehicle was seized there was nothing suggesting that the
defendant had a reasonable expectation of privacy in that
vehicle. It was not registered to him and he was not in or
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around the vehicle when it was located. The actual owner of
the vehicle was located after it was taken to the impound lot
but before it was searched and processed for evidence.
Because the search was consented to, the Suppression
Motion was properly denied.1

The defendant also challenges this Court’s denial of his
Motion seeking to suppress the out of court identification by
Erica Johnson, contending that the photo array was unduly
suggestive. The photo array was displayed to the Court. This
Court observed it and determined that it was not unduly sug-
gestive. It is also important to note that this witness had
some familiarity with the defendant, having seen him visit
the victim’s apartment on at least one occasion in the past.
Her identification was not simply based upon her observa-
tion of the defendant from the window but also from her
prior observation of him when he visited the victims’ apart-
ment. Considering the totality of the circumstances, this
Court concluded properly that Ms. Johnson’s identification
of the defendant was not tainted and that the photo array was
not unduly suggestive. Accordingly, this Motion was proper-
ly denied.

The defendant makes a somewhat related claim in that he
complains that the Court erred in permitting the
Commonwealth to display to the jury the photographic array
from which Ms. Johnson selected the defendant as the indi-
vidual she saw outside her apartment shortly before the vic-
tims were shot. The record reflects that at the time that this
photo array was offered as a Commonwealth Exhibit,
defense counsel did not object either to its admission or to its
display to the jury. Accordingly, this claim was waived. To
the extent that it may have been preserved through the pre-
trial Motion in Limine, it is abundantly clear that the Court
did not err in admitting this exhibit and allowing the jury to
observe it. The photographs did not contain any data that
would suggest that any persons depicted therein had been
engaged in criminal activity. To the extent that they may
have, the failure of counsel to request a cautionary instruc-
tion also results in a waiver of any challenge to the presenta-
tion to the jury of information that might have been sugges-
tive of prior criminal involvement by the defendant. The
photo array from which the defendant’s photograph was
selected was probative of the credibility of this witness’
identification of the defendant and was therefore properly
admitted. The probative value of the exhibit outweighed any
prejudice that may have accrued to the defendant by possi-
bility that the jurors might believe that the existence of the
photograph indicated that the defendant was previously
involved in criminal activity.

Next, the defendant complains that the Court erred in
admitting photograph exhibits depicting the victims. The
photographs were admitted as Commonwealth’s exhibits 32,
65, 66, 67, 71, 72, 73, 74 and 75. Exhibit 32 was a photograph
of Malcolm Taylor, who died at the scene. It depicted the
body lying on the floor with evidence of medical intervention
and blood around the area. It was a color photograph. The
Commonwealth indicated that the photograph of Malcolm
Taylor was necessary because it showed blood splatters
above a fan also depicted in the picture. The Commonwealth
also sought to introduce Commonwealth Exhibit 35 which
was another color photograph of Mr. Taylor. The Court sus-
tained the objection to exhibit 35 but admitted exhibit 32.
Exhibits 65 and 66 were black and white photographs show-
ing the unclothed body of Malcolm Taylor taken at the med-
ical examiner’s office. Exhibit 67 was a color photograph of
the same. Photographs 71 through 75 were also autopsy pho-
tographs of the various wounds suffered by Randolph Taylor.
When the defendant objected, the Commonwealth explained
that these photographs were necessary because Dr. Shakir

was testifying in place of Dr. Ladham, who actually had per-
formed the autopsy. The photographs were necessary for the
doctor to explain the wounds that the victims received.

The test for the admissibility of photographic evidence in
a murder case was recently set forth by the Superior Court
in Commonwealth v. Hetzell, 822 A.2d 747 (Pa.Super. 2003)
That Court wrote:

The viewing of photographic evidence in a murder
case is, by its nature, a gruesome task. But photo-
graphs of a corpse are not inadmissible per se.
Commonwealth v. Henry, 550 Pa. 346, 706 A.2d 313,
333 (1997). Rather, the Court must conduct a two
part test in determining admissibility. Id. First the
Court must decide if the photos are inflammatory.
If not, they are admissible. If they are inflammato-
ry, the Court must balance the evidentiary need for
the photos against the likelihood that they will
inflame the minds and passions of the jurors.
Where the evidentiary value exceeds the inflam-
matory danger, admission is proper. Id.

822 A.2d at 765. The Commonwealth explained the need for
all of the photographs that were admitted over defense
objection. Exhibit 32 was necessary to demonstrate to the
jury the blood splatter patterns. The Court only admitted one
of the two photographs that the Commonwealth sought. The
Court is satisfied that the probative nature of that photo-
graph outweighed any possible prejudice to the defendant by
its admission.

With respect to the autopsy photographs, again, the
Commonwealth explained that those photographs were nec-
essary to depict the wounds suffered by the victims in this
case. The fact that there was more than one photograph
arises from the fact that this defendant participated in the
killing of two individuals, shooting them numerous times.
The Commonwealth is certainly permitted to show photo-
graphic evidence of each specific wound, particularly under
the circumstances of this case where the forensic patholo-
gist who actually performed the autopsy was not present to
testify and another forensic pathologist had to testify,
Doctor Shakir relied on the report from Dr. Ladham and on
the photographic evidence to explain his testimony. All of
that testimony was certainly probative and the photographs
were a necessary adjunct to that testimony. The probative
nature of each of the admitted photographs outweighed any
possible prejudice.

That possible prejudice was also diluted by the instruc-
tion given to the jury when the photographs were offered.
The Court gave a proper cautionary instruction to the jury
regarding the reasons for the admission of the photographs
and cautioned the jury that they were not to allow the photo-
graphs to stir up their emotions to the prejudice of the defen-
dant. The jury was told:

Ladies and Gentleman, as you know, Dr. Shakir is
going to testify as to the cause and manner of death
of the two deceased individuals here. He is going to
do so with the use of photographs.

The photographs are admitted for the purpose of
showing you the wounds that the victims received.
As I told you at the outset, you are selected on the
jury for—on a homicide case, you are going to see a
dead body. These photographs are not particularly
pleasing to look at, but they are necessary for you
to understand the nature of the wounds that are
inflicted here.

You should not let these photographs stir up your
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emotions as to the prejudice of the defendant. Your
verdicts must be based on a rational and fair con-
sideration of all of the evidence and not on passion
or prejudice against the defendant, the Common-
wealth or anyone else connected with this case.

Keeping in mind that they may not be pleasant to
look at. They are photographs that are necessary in
the process of understanding what went on here.

(N.T., Vol. II, p. 371)

The defendant next complains that the Court erred in
permitting the Commonwealth to display to the jury replicas
of the two weapons that the evidence established were used
in this case. The weapons that were used in the robbery and
killing of the victims were never recovered. From the analy-
sis of the shell casings and bullet fragments, the
Commonwealth’s firearms expert was able to determine the
type of weapons that were used in this shooting: a rifle sim-
ilar to an AK-47 and a .38 or .357 caliber handgun. The
Commonwealth produced replicas of these weapons at trial
and used them for demonstrative purposes at trial and dur-
ing closing argument.

It was clearly proper for the Court to allow the
Commonwealth to do so. There was sufficient evidence
establishing that weapons similar to these were used in the
commission of the offenses charged. It was important to use
these replicas because the Commonwealth witness Brandy
Taylor described the weapons as being one that could be
held with one hand (the handgun) and one that could be held
with two hands (the rifle). Also, the defendant claimed in his
statement that he did not have a weapon; that only his co-
defendant was armed; that his co-defendant did all of the
shooting; and that he did not know that his co-defendant had
a weapon until they entered the residence. Showing the jury
both weapons helped to contradict these claim in that the
jury saw how difficult, if not impossible, it would have been
for a single person to have operated both weapons or for a
person to have concealed the rifle such that the defendant
did not know his co-defendant had it. Finally, the weapons
were also used by the Commonwealth firearms expert dur-
ing his testimony. The expert used the weapons to illustrate
to the jury the difference between a semi-automatic weapon
and a revolver and, in particular, what happens to shell cas-
ings when those weapons are fired. Although the evidence
from the pathologist established that the victims suffered
five or six total wounds, there were only two shell casings,
those from an automatic weapon, found at the scene. The
expert explained, using the replicas, that shell casings from
an automatic weapon are ejected from the weapon after it is
fired while casings from a revolver remain in the weapon.
This was, important to the Commonwealth’s case because
the defendant, in his statement, said that his co-defendant
was the only one with a weapon. The use of the replicas by
the expert was necessary to rebut that claim.

It is also important to note that when the firearms were
displayed to the jury, the Court instructed the jury that the
weapons they were being shown were not used in the com-
mission of the crimes charged and were being shown to
them solely for demonstrative purposes. (N.T. Vol. II, p.
421). The Court cautioned them against considering the
weapons for any purpose other that as demonstrative aids to
the expert’s testimony.

The admission of demonstrative evidence is within the
discretion of the trial court. Commonwealth v. Lee, 638 A.2d
1006 (Pa.Super. 1994). Absent an abuse of that discretion,
there is no error in admitting such evidence. Where the use
of a replica weapon is necessary to illustrate expert testimo-
ny, it is admissible. Commonwealth v. Ragan, 645 A.2d 811

(Pa.Super. 1994). Accordingly, the Court did not err in per-
mitting the use of the replica weapons in this case.

In his eighth claim, the defendant contends that the Court
erred in determining that Randolph Taylor’s statement to
the police that “Q” shot him was a dying declaration because
the evidence did not establish that Taylor believed that his
death was imminent. The knowledge that death may be
imminent need not be expressed by the witness; it can be
inferred from the circumstances, including the severity of
the wounds. Commonwealth v. Cooley, 348 A.2d 103 (Pa.
1975). The police officer to whom the statement was made,
Kim Stanley, described the defendant’s condition when she
arrived at the scene: “He was lying on his right side. There
was blood all over his clothing and in puddles around him.
He seemed to be having a difficult time breathing. He was
wheezing to catch his breath.” (N.T. Vol. I, p. 87). She went
on to say that it appeared to her that he “…knew he was in
bad shape….He said to ask them [the medics] to hurry.” (N.T.
Vol. I, p. 87). This evidence was sufficient to establish the
requisite sense of imminent death necessary for the state-
ment to be admitted.

The defendant’s ninth and tenth claims concern the testi-
mony of Brandy Taylor. He contends that the Court erred in
determining that she was competent to testify because “…by
her own admission…she had an impaired memory and, as a
result, did not have the capacity to remember anything about
the events that she was called to testify.” (Concise Statement,
at ¶6 (i)). He also argues that the Court erred in refusing to
give the jury Suggested Standard Criminal Jury Instruction
4.06, which cautions the jury “to examine closely and care-
fully and receive with caution the testimony of…” a witness
under certain circumstances, including that the witness is a
child of tender years.

Brandy Taylor was, without question, competent to testi-
fy. A young witness must have “…a capacity to communicate,
including an ability to understand questions and to frame
and express intelligent answers; mental capacity to observe
and remember the occurrence; and a consciousness of the
duty to speak the truth.” Commonwealth v. Haber, 505 A.2d
273, 278 (Pa.Super. 1986). The defendant only challenges the
second prong of this test, the ability of the witness to observe
and remember the occurrence. His challenge, however, is
wholly contradicted by the record. This child did not admit
that she had any trouble remembering what occurred in her
father’s apartment. Counsel asked her if she remembered
“everything” that happened a year ago and, as any person
would have done, she said “no.” No one is capable of remem-
bering “everything” that happened a year previously and her
recognition of that was actually indicative of her compe-
tence. She did, however, remember how old she was in May
of the previous year, that she attended Johnston School at
that time and that she “didn’t do nothing” on Memorial day
of the prior year. Her testimony concerning the events of
May 18 is further evidence of her competence in that her tes-
timony was consistent with the overwhelming evidence pre-
sented by the Commonwealth. Her description of events was
corroborated by testimony from other witnesses and from
the physical evidence introduced. She was competent and
nothing about her testimony justified a specific caution
about her testimony. Quite frankly, this young lady testified
with the poise and courage unusual for a person of her age
and remarkable given the traumatic nature of the events she
was describing.

In his 11th, 12th and 13th complaints of error, the defen-
dant contends that the Court’s instructions to the jury were
improper. He first complains that the evidence was insuffi-
cient to warrant the jury be instructed on an accomplice lia-
bility theory with regard to the charge of first degree
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Murder. This charge was properly given because the evi-
dence presented was sufficient to allow the jury to conclude
that this defendant intended to kill the victims and that he
aided and/or abetted his co-defendant in carrying out this
intent. It was not possible from the evidence to determine
which of the defendants shot which of the victims. It was
possible to determine, however, from the evidence that both
defendants possessed weapons and fired them at the victims.
Clearly, the act of this defendant in shooting at the victims
was sufficient to conclude that he was attempting to aid or
abet his co-defendant in carrying out the intended killings of
these individuals. This Court properly instructed the jury on
the principle of accomplice liability and the facts presented
by the Commonwealth certainly supported that instruction
being given.

Similarly, the defendant contends that there was insuffi-
cient evidence to support a charge on liability for first
degree murder under a criminal conspiracy theory. First, it
is irrelevant that the verdicts did not contain the charge of
criminal conspiracy to commit first degree murder. The
defendant was not charged with conspiracy to commit first
degree murder. That does not mean, however, that he could
not have been guilty of the crime of first degree murder
under a criminal conspiracy theory. The jury could very
well have concluded that the defendant and co-defendant
agreed that they would kill the victims based upon the evi-
dence presented at this trial. It is important to remember
that an agreement necessary for criminal conspiracy need
not be an express agreement. An agreement may be unspo-
ken. As long as there is circumstantial evidence sufficient
to support, beyond a reasonable doubt, the inference that
there was a conspiratorial agreement, the evidence is suffi-
cient for the offense and warrants an instruction on crimi-
nal conspiracy.

Finally, the defendant contends that the Court erred in
denying the defendant’s request that the jury be instructed on
the charge of involuntary manslaughter. The Pennsylvania
Supreme Court held in Commonwealth v. Browdie, that “…a
trial court shall only instruct on an offense where the offense
has been made an issue in the case and where the trial evi-
dence reasonably would support such a verdict.” 671 A.1d
668, 674 (Pa. 1996). The crime of involuntary manslaughter is
defined as follows:

A person is guilty of involuntary manslaughter
when as a direct result of the doing of an unlawful
act in a reckless or grossly negligent manner, or the
doing of a lawful act in a reckless of grossly negli-
gent manner, he causes the death of another person.

18 Pa.C.S.A. §2504 (a). In Commonwealth v. Soltis, 687 A.2d
1139 (Pa.Super. 1996) the Court addressed a claim that the
trial court erred in refusing to charge on involuntary
manslaughter. In affirming the trial Court, the Superior
Court wrote:

Under Pennsylvania law, a homicide defendant is
entitled to a charge on involuntary or voluntary
manslaughter only if the evidence adduced at trial
would reasonably support a verdict on such a
charge. Commonwealth v. Browdie, 543 Pa. 337,
671 A.2d 668 (1996) (applying this rule to heat-of-
passion voluntary manslaughter); Commonwealth
v. Carter, 502 Pa. 433, 466 A.2d 1328 (1983) (apply-
ing this rule to unreasonable belief voluntary
manslaughter); Commonwealth v. White, 490 Pa.
179, 415 A.2d 399 (1980) (applying this rule to
involuntary manslaughter). In other words, a trial
court can give a manslaughter instruction only

when there is evidence tending to show that the
defendant is not guilty of the crime of murder but
is guilty of the lesser crime of manslaughter. See
White, supra, at 183-84, 415 A.2d at 401. In deter-
mining whether the evidence would support a
manslaughter charge, we must view the evidence
in the light most favorable to the defendant.
Commonwealth v. McCloskey, 441 Pa.Super. 116,
121-22 n. 1, 656 A.2d 1369, 1372 n. 1. appeal disal-
lowed, 542 Pa. 662, 668 A.2d 1126 (1995).

687 A.2d at 1141. The evidence presented in this matter, even
when viewed in a light favorable to the defendant, did not
tend to show that the defendant was not guilty of murder but
guilty of involuntary manslaughter. The evidence tended to
show that the defendant and his co-defendant killed the vic-
tims through the intentional acts of shooting them. There
was no evidence tending to show that the killings were the
result of reckless or grossly negligent conduct by the defen-
dant. In the absence of evidence supporting the conclusion
that the killings were not intentional, it would not have been
proper for the jury to have been instructed on the offenses of
voluntary or involuntary manslaughter.

The defendant also next challenges the verdict of guilty
as to first degree murder, contending that the evidence was
insufficient to prove beyond a reasonable doubt that this
defendant actually fired the shots that killed either men and
was also insufficient to prove that the defendant possessed
the specific intent to kill. The evidence was sufficient. The
forensic evidence established that the victims were shot
multiple times. There were, however, only two shell casings
found in the apartment. This, alone, was sufficient to estab-
lish that more than one weapon was used in the assault and
that one of those weapons was not an automatic weapon
because of the absence of other shell casings. The
Commonwealth also, however, presented the testimony of
Brandy Taylor who testified that she saw both defendants
with weapons, shooting them at her father and her uncle.
Accordingly, the evidence was more than sufficient to estab-
lish that both defendants fired weapons at the victims in this
matter. With regard to evidence of specific intent, it is
axiomatic that where the evidence shows that an individual
used a deadly weapon on a vital portion of the body, that is
sufficient to infer that the actor did so with the specific
intent to kill. Again, the evidence was sufficient to show that
both defendants fired weapons toward vital portions of the
victim’s body. Accordingly, the evidence was sufficient to
establish that this defendant possessed the specific intent to
kill with regard to both of these victims.

Defendant also challenges the sufficiency of the evidence
as to a finding that this defendant possessed the specific
intent to kill both victims necessary for, finding that he was
guilty under either an accomplice or criminal conspiracy lia-
bility. Again, the evidence established the use of a deadly
weapon on vital portions of the victim’s body. That alone was
sufficient to establish the specific intent to kill. With regard
to evidence tending to show a conspiracy, it is again neces-
sary to point out that the agreement necessary for conspira-
cy need not be an express agreement. It can be an agreement
tacitly acknowledged by the parties moments before they
engage in their criminal enterprise. The evidence showing
that this defendant entered this apartment, armed with a
deadly weapon, and thereafter discharged that deadly
weapon against one or both of these defendants was suffi-
cient to establish that an agreement existed between the par-
ties with regard to the charge of first degree murder. With
regard to accomplice liability, the evidence was sufficient to
support the inference that this defendant did discharge his
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weapon in aid or abetment of his co-defendant’s actions in
aiding and abetting the murder of the victims. The evidence
was sufficient for the jury to conclude that this defendant
began to fire with the specific intent to kill and with the
intent of aiding his co-defendant in fulfilling the object of
killing these victims.

The defendant’s challenge of the weight of the evidence is
similarly without merit. This Court has considered all the
evidence presented in this matter and the verdicts returned
do not shock its sense of justice. The verdicts were wholly
consistent with the evidence presented in this matter. This
Court’s denial of the defendant’s Motion for New Trial on the
basis that the verdict was against the weight of the evidence
was properly denied.

Finally, the defendant complains that the Court abused its
discretion in imposing the life sentences consecutive to one
another. Because these sentences were imposed concurrent-
ly and not consecutively, this claim is without merit.

For the reasons set forth in the foregoing Opinion, the
defendant’s judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

1 The defendant does not, in his concise statement, complain
that the initial seizure of the truck by Officer Judd Emery
was unlawful. He only challenges the later seizure of evi-
dence from the truck when it was at the automobile impound
lot. To the extent that he does attempt to challenge the initial
seizure of the vehicle, he is also without standing to do so.

Commonwealth of Pennsylvania v.
Shaun Carl Nolder

Post-Conviction Relief Act Petition—Ineffective Assistance
of Counsel—Validity of a Guilty Plea—Legality of Sentence
—Right to Appellate Review

1. Trial counsel did not render ineffective assistance for
failing to challenge the validity of a guilty plea when the
totality of the circumstances surrounding the plea was know-
ing, voluntary, and intelligent.

2. When all of the offenses arise from a single act and
there was no break in the commission of these crimes, the
sentences imposed must merge.

3. A claim that the trial court abused its discretion by not
allowing Defendant to raise all possible issues in the
Statement of Matters Complained of on Appeal is without
merit when the Defendant’s attorney concedes that these
issues are also without merit.

(Robert A. Crisanti)

Michael Streily for the Commonweath.
Scott B. Rudolf for Defendant.

No. CC200203344. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 7, 2008—The appellant, Shawn

Nolder, (hereinafter referred to as “Nolder”), originally was
charged with one count of involuntary deviate sexual inter-
course, one count of indecent assault and one count of the
corruption of the morals of a minor as a result of his sexual
assault of his five year old, female victim. On August 18,

2003, Nolder entered into a limited plea agreement whereby
the charge of involuntary deviate sexual intercourse was
reduced to the charge of sexual assault. A presentence
report was ordered and a request was made of the Sexual
Offenders’ Assessment Board to make a determination as to
whether or not Nolder was a violent sexual predator under
the Terms of Megan’s Law.1 Nolder was scheduled to be sen-
tenced on November 14, 2003, however, that sentencing
hearing was delayed since the Sexual Offenders’ Assessment
Board had not completed its assessment of Nolder.

A sentencing hearing was held on January 15, 2004, at
which time the report of the Sexual Offenders’ Assessment
Board was accepted and it was determined that Nolder did
not meet the criteria to be classified as a violent sexual pred-
ator; however, he was still required to register with the
Pennsylvania State Police for a period of ten years following
his release from incarceration. Nolder was sentenced to a
period of incarceration of not less than one and one-half nor
more than three years with respect to his conviction on the
charge of indecent assault, one to two years for his convic-
tion on the charge of corruption of the morals of a minor, and
five to ten years on his conviction for sexual assault, all of
these sentences of incarceration to run consecutively. Nolder
did not file any post-sentencing motions nor did he file a
direct appeal to the Superior Court following the imposition
of his sentences.

On December 1, 2004, Nolder filed a pro se petition for
post-conviction relief and the Public Defender’s Office of
Allegheny County was appointed to represent him in connec-
tion with that petition. An amended petition for post-convic-
tion relief was filed by Nolder’s appointed counsel and after
numerous continuances because of the unavailability of
Nolder and his trial counsel, a hearing was held on his peti-
tion. Following that hearing, Nolder’s request for relief was
denied. Nolder filed a timely appeal and in response to that
appeal was directed, pursuant to Pennsylvania Rule of
Appellate Procedure 1925(h), to file a concise statement of
matters complained of on appeal. In his statement, Nolder
has raised five claims of the ineffectiveness of his trial coun-
sel, one claim of the ineffectiveness of his appellate counsel
and asserted three claims of error by this Court in imposing
illegal sentences on Nolder and in preventing him from per-
fecting his appeal.

Section 9543(a) of the Post-Conviction Relief Act pro-
vides the basis for relief if Nolder pleads and proves by the
preponderance of the evidence that his conviction resulted
from any one or more of the following circumstances:

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.

(iv) The improper obstruction by government offi-
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cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
lawful maximum.

(viii) A proceeding in a tribunal without juris-
diction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended inso-
far as it references “unitary review” by
Pennsylvania Supreme Court Order of Aug. 11,
1997, imd. effective.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In his statement of matters complained of on appeal, Nolder
has suggested that his plea was not intelligently, knowingly
and voluntarily made because there was a defective plea col-
loquy. In particular, Nolder has suggested that during the
plea colloquy, he was never advised of the nature of the
charges to which he was pleading guilty and, accordingly, his
counsel was ineffective for failing to object to the deficient
plea colloquy, failing to move to withdraw his guilty plea, and
in failing to preserve that issue for direct appeal.

In order to establish the claim of the ineffectiveness of
counsel, Nolder is required to meet the standards set forth
in Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326,
323 (1999):

The petitioner must still show, by a preponderance
of the evidence, ineffective assistance of counsel
which, in the circumstances of the particular case,
so undermined the truth-determining process that
no reliable adjudication of guilt or innocence could
have taken place. This requires the petitioner to
show: (1) that the claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for
his or her action or inaction; and, (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceedings would have been different.

Nolder’s first three claims of the ineffectiveness of his coun-
sel are predicated upon the fact that the guilty plea colloquy
was defective because the nature of the charges to which he
was pleading guilty were not explained to him. Pennsylvania
Rule of Criminal Procedure 590(a) sets forth the basis for
accepting a plea of guilty and provides as follows:

(A) Generally (1) Pleas shall be taken in open
court. (2) A defendant may plead not guilty, guilty,
or, with the consent of the judge, nolo contendere.
If the defendant refuses to plead, the judge shall
enter a plea of not guilty on the defendant’s behalf.
(3) The judge may refuse to accept a plea of guilty
or nolo contendere, and shall not accept it unless
the judge determines after inquiry of the defendant
that the plea is voluntarily and understandingly

tendered. Such inquiry shall appear on the record.

In the comment following that rule, the minimum require-
ments for accepting a plea of guilty or nolo contendere were
set forth:

Comment: The purpose of paragraph (A)(2) is to
codify the requirement that the judge, on the
record, ascertain from the defendant that the guilty
plea or plea of nolo contendere is voluntarily and
understandingly tendered. On the mandatory
nature of this practice, see Commonwealth v.
Ingram, 316 A.2d 77 (Pa. 1974); Commonwealth v.
Campbell, 304 A.2d 121 (Pa. 1973); Commonwealth
v. Jackson, 299 A.2d 209 (Pa. 1973).

It is difficult to formulate a comprehensive list of
questions a judge must ask of a defendant in
determining whether the judge should accept the
plea of guilty or a plea of nolo contendere. Court
decisions may add areas to be encompassed in
determining whether the defendant understands
the full impact and consequences of the plea, but
is nevertheless willing to enter that plea. At a min-
imum the judge should ask questions to elicit the
following information:

(1) Does the defendant understand the nature of
the charges to which he or she is pleading guilty or
nolo contendere?

(2) Is there a factual basis for the plea?

(3) Does the defendant understand that he or she
has the right to trial by jury?

(4) Does the defendant, understand that he or she
is presumed innocent until found guilty?

(5) Is the defendant aware of the permissible range
of sentences and/or fines for the offenses charged?

(6) Is the defendant aware that the judge is not
bound by the terms of any plea agreement tendered
unless the Judge accepts such agreement? Inquiry
into the above six areas is mandatory during a
guilty plea colloquy under Commonwealth v. Willis,
369 A.2d 1189 (Pa. 1977), and Commonwealth v.
Dilbeck, 353 A.2d 824 (Pa. 1976).

Using these guidelines it is clear that the guilty plea colloquy
was neither defective nor in violation of this Rule of
Criminal Procedure.

The examination of Nolder’s plea must be done in the
totality of the circumstances and not in the abstract since it
is necessary to determine whether or not Nolder knew the
consequences of his plea. Commonwealth v. Yager, 454
Pa.Super. 428, 685 A.2d 1000 (1996). This Court conducted
an oral colloquy with Nobler and advised him that he was
pleading guilty to one count of statutory sexual assault, a
felony in the second degree; one count of indecent assault,
and one count of corruption of the morals of a minor, both of
which are misdemeanors in the first degree. When asked
whether or not he understood that he was pleading guilty to
these charges, Nolder responded in the affirmative. (Guilty
Plea Transcript, p. 2). Nolder was then advised of the maxi-
mum penalty that could be imposed upon him for each of the
offenses and when Nolder was asked if he understood those
penalties, he again responded in the affirmative. (Guilty Plea
Transcript, p. 3). Nolder acknowledged that he understood
his right, to a jury trial and a non-jury trial. (Guilty Plea
Transcript. pp. 3-4). Nolder was specifically asked as to
whether or not he was satisfied with his representation by
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his trial counsel to which he again responded in the affirma-
tive. (Guilty Plea Transcript, p. 3). Nolder was specifically
asked whether or not his trial counsel had explained the
nature of the charges to which he was pleading guilty and
Nolder responded, “Yes, sir.” (Guilty Plea Transcript, p. 3).
Additionally, Nolder was asked whether or not his trial coun-
sel had explained each and every element of the offenses to
which he was pleading guilty and, again, Nolder responded
“Yes, sir.” (Guilty Plea Transcript, p. 3). In addition, Nolder
was asked whether or not his trial counsel had explained the
facts that the Commonwealth would have attempted to prove
had his case gone to trial and again, Nolder responded, “Yes,
sir.” (Guilty Plea Transcript, p. 3). When asked why he was
pleading guilty, Nolder responded, “Because I did it.” (Guilty
Plea Transcript, p. 4).

Nolder, in addition to responding to the oral colloquy
with respect to his rights and the nature of the charges to
which he was pleading guilty, also executed a ten-page writ-
ten colloquy. In that written colloquy, Nolder acknowledged
that he understood the elements and facts of the crimes and
how those facts proved the crimes to which he was pleading
guilty. (Questions 6, 7 and 8). Nolder also acknowledged that
he understood his right to a jury trial and a non-jury trial
and his rights pertinent thereto. (Questions 9 through 16).
Nolder also indicated that he understood that the
Commonwealth’s burden of proof was to establish the ele-
ments of the offenses beyond a reasonable doubt, (Questions
17 through 19), and that he was not required to testify nor
present any witnesses on his behalf, (Questions 20 through
21), and that by pleading guilty he was giving up these
rights. (Question 22). In Question 24, Nolder acknowledged
that he admitted that he committed the crime by pleading
guilty. Nobler acknowledged that by pleading guilty he was
giving up any rights to present potential defenses, (Question
26). Nolder also acknowledged that the entry of his plea of
guilty was done of his own free will and no one forced,
threatened, or coerced him into doing so, (Questions 51
through 53). Nolder, in Questions 51 through 53, acknowl-
edged that he was satisfied with his counsel and his counsel
had reviewed the form with him. In Question 63, Nolder
acknowledged that he was pleading guilty because he com-
mitted the offenses with which he was charged. Nolder also
acknowledged that he understood all of the rights that were
explained to him in this form, (Question 64). At the time of
the oral colloquy, Nolder once again acknowledged that he
had no difficulty in understanding any of the questions that
were asked of him in the ten-page explanation of rights
form. (Guilty Plea Transcript, p. 2).

It is clear from a review of the explanation of rights form
executed by Nolder and the Guilty Plea Transcript that
Nolder fully understood the nature of the charges filed
against him and that he was freely and voluntarily admitting
his guilt. Since Nolder entered a knowing, voluntary and
intelligent plea of guilty to these charges, his counsel could
not, have been ineffective for failing to object to the colloquy,
in failing to file a motion to withdraw the guilty plea on the
basis of a defective colloquy, nor in failing to preserve that is
an issue on appeal.

Nolder’s next three claims of error deal with the question
of his sentences and whether or not this Court erred in fail-
ing to merge his offenses for the purpose of sentencing. In
Commonwealth v. Gatling, 570 Pa. 34, 807 A.2d 890 (2002),
the Pennsylvania Supreme Court did an extensive analysis of
the history of the doctrine of merger and announced a new
rule in making a determination as to whether or not a merg-
er analysis is necessary at the time of sentencing. In that
case, Gatling was convicted of indecent assault and corrup-
tion of the morals of a minor with respect to an incident that

occurred in September of 1996 and also was convicted of
statutory sexual assault and corruption of the morals of a
minor with respect to an incident that occurred approxi-
mately a month later with the same victim. That Court, in
defining the standard by which a merger analysis must take
place, stated as follows:

To the extent that our merger jurisprudence is
confusing, we now definitively state, for bench and
bar, the standard for determining when convic-
tions should merge for the purposes of sentencing.
The preliminary consideration is whether the facts
on which both offenses are charged constitute one
solitary criminal act. If the offenses stem from two
different criminal acts, merger analysis is not
required. If, however, the event constitutes a single
criminal act, a court must then determine whether
or not the two convictions should merge. In order
for two convictions to merge: (1) the crimes must
be greater and lesser-included offenses; and (2)
the crimes charged must be based on the same
facts.FN9 If the crimes are greater and lesser-
included offenses and are based on the same facts,
the court should merge the convictions for sen-
tencing; if either prong is not met, however, merg-
er is inappropriate.

FN9. One crime is a lesser-included offense of
another crime if, while considering the underlying
factual circumstances, the elements constituting
the lesser crime as charged are all included within
the elements of the greater crime, and the greater
offense includes at least one additional element
that is not a requisite for committing the lesser
crime. Thus, in a situation where the crimes, as
statutorily defined, each have an element not
included in the other but the same narrow fact sat-
isfies both of the different elements, the lesser
crime merges into the greater-inclusive offense for
sentencing. 807 A.2d at 899.

That Court further went on to find the circumstances that
would militate against a merger analysis.

Thus, the rule that we now announce is that an
overarching chain of events does not constitute a
single criminal act when there is a break in that
chain. A break requires both that: (1) the acts con-
stituting commission of the first crime were com-
pleted before the defendant began committing the
second crime; and (2) proof of the second crime did
not in any way rely on the facts necessary to prove
the first crime. In addition, the break must be
either: (1) a significant temporal lapse; or (2)
where applicable, indicated by a change in the
criminal intent of the defendant at some point dur-
ing the sequence. Where a defendant is convicted
of two or more crimes and there is no break, the
court must then proceed to the merger analysis as
above described. If the acts that make-up the first
crime are complete before the defendant begins the
second crime, if proof of the second crime does not
rely on any of the facts supplying proof of the first
crime, and if there is either a significant temporal
break or a change in the defendant’s intent, the
defendant will have committed multiple criminal
acts. 807 A.2d at 900.

Using these guidelines in reviewing Nolder’s factual situa-
tion, it is clear that all of these crimes arose out of a single
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act and there was no break in the commission of these
crimes, accordingly, the merger analysis is required.
Viewing the case in light of the Court’s instruction as to how
the merger analysis should be undertaken, it is clear that the
crimes of indecent assault, corruption of the morals of a
minor are lesser included offenses of the crime of statutory
sexual assault and, as such, these crimes should have
merged for the purposes of sentencing. Accordingly, the sen-
tences imposed upon Nolder for his guilty pleas to corrup-
tion of the morals of a minor and indecent assault should be
vacated. In light of this Court’s disposition on the issue of
merger, The other claims with regard to Nolder’s sentence
are moot.

Nolder’s remaining claims of error deal with the perfect-
ing of his current appeal. Nolder’s current counsel has sug-
gested that he was ineffective for failing to include an order
for the transcript of the April 12, 2000 post-conviction hear-
ing with his notice of appeal, thereby forcing him to file a
concise statement of matters complained of on appeal with-
out the transcript from the post-conviction relief hearing.
The second claim is that this Court abused its discretion
when it refused to grant Nolder leave to file an amended con-
cise statement of matters complained of on appeal after it
received the notes of testimony from the April 12, 2007 hear-
ing. The final claim of error is that this Court abused its dis-
cretion when it required him to file the statement of matters
complained of on appeal since he was unable to address all
potential claims of error.

A review of the record in this case shows that none of
these claims have any merit. Initially it should be noted that
Nolder’s request for an extension of time to file a concise
statement of matters complained of on appeal was granted
on July 17, 2007, one day after the request was made.
Nolder was given until September 10, 2007, to file that con-
cise statement of matters complained of on appeal. With
respect to the assertions that Nolder was prejudiced
because his counsel was unable to file a concise statement
of matters complained of on appeal, which fully delineated
all of the issues that he wished to raise, that is contradicted
by Nolder’s counsel’s notice of the receipt of the post-con-
viction hearing transcript. In that notice, Nolder’s counsel
made the following statement, “Counsel further advises the
Court that his review of the April 12, 2007, notes of testimo-
ny reveals no additional claims of error. Accordingly, the
concise statement of matters complained of on appeal pre-
viously filed, need not be amended.” Counsel, by his own
words has acknowledged that these claims of error are
patently frivolous.

BY THE COURT:
/s/Cashman, J.

Dated: March 7, 2008

1 42 Pa.C.S.A. §9791, et seq.
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Richard Scampone, Executor of the
Estate of Madeline Scampone v.
Highland Park Care Center, LLC
d/b/a Highland Park Care Center,

Grave Healthcare Company,
Grave Associates, L.P.,
Trebro, Incorporated

Nursing Home Malpractice—Punitive Damages—
Applicability of Corporate Negligence to Nursing Home Facility

1. While evidence of substandard care at the nursing
home was sufficient to support the jury’s finding of negligent
conduct, it was not sufficient to support an award of punitive
damages where the allegations of substandard care failed to
causally connect, through competent expert testimony, to
treatment or a specific injury sustained by Plaintiff, nor did
it demonstrate that the conduct in question was intentional,
willful or reckless sufficient to demonstrate Defendant’s
conscious disregard of the safety of Plaintiff.

2. Evidence of Pennsylvania Department of Health
Survey’s “deficiencies” not improperly excluded from evi-
dence as none of the excluded “deficiencies” were causally
related to substandard treatment or injuries suffered by the
Plaintiff.

3. Although the “Corporate Negligence Theory” of liabil-
ity was never previously applied to a nursing home by
Pennsylvania appellate court, there is no appellate decision
that bars its applicability to a nursing home.

4. Plaintiff ’s fundamental theory of liability was based
upon staffing decisions at the nursing home that directly and
detrimentally affected the care and treatment of Plaintiff
and ultimately caused her decline and demise. These types
of allegations are not distinct from allegations that might be
asserted against a hospital or HMO utilizing the corporate
negligence theory as articulated and applied in Thompson v.
Nason Hospital, 591 A.2d 703 (Pa. 1991) & Shannon v.
McNulty, 718 A.2d 828 (Pa.Super. 1998).

5. Nursing Home’s argument, that Plaintiff ’s corporate
negligence claim should not have been presented to the jury
as Plaintiff failed to present expert testimony that the under-
staffing constituted a deviation from the acceptable standard
of care and that the deviation was a substantial factor in
causing harm to the Plaintiff, will not prevail. Although, as a
general matter, medical malpractice claims must be support-
ed by competent expert testimony, in the instant case the
nature of the alleged deviation from the accepted standard of
care, i.e., insufficient staffing levels, was not one that was
susceptible to expert opinion testimony. In the judgment of
the court, the jury was without need of expert testimony to
explain how understaffing affected the ability to render ade-
quate medical care and treatment.

(Shannon F. Barkley)
Peter Giglione for Plaintiff.
John A. Bass and Michael K. Feeney for Defendant.

No. GD 05-024806. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION OF THE COURT
Colville, J., February 8, 2008—This case is a nursing

home malpractice case involving the care and treatment pro-
vided to the Plaintiff ’s decedent, Madeline Scampone, dur-

ing her residency at Highland Park Care Center at various
times between February 5, 1998 and January 30, 2004. While
a resident at Highland Park Care Center, Ms. Scampone
became gravely ill, was hospitalized, and shortly thereafter
died at 94 years of age from complications following an acute
myocardial infarction and stroke. The Plaintiff brought
wrongful death and survival claims against the Defendants
asserting theories of vicarious liability, ostensible agency,
and corporate negligence, including a claim for punitive
damages in relation to each cause of action. Trial began May
14, 2007. On May 25, 2007, at the close of the Plaintiff ’s case,
the Defendants Grane Healthcare, Grane Associates, and
Trebro, Incorporated moved for compulsory non-suit on all
of Plaintiff ’s claims. These Motions for Non-Suit were grant-
ed by the undersigned. Highland Park Care Center moved
for Compulsory Non-Suit on Plaintiff ’s punitive damages
claim, which was granted by the undersigned. Additionally,
Highland Park Care Center moved for Compulsory Non-Suit
on Plaintiff ’s Corporate Negligence Claim, which was denied
by the undersigned. On June 1, 2007, the jury returned a ver-
dict in favor of the Plaintiff in the amount of $193,500.00.
The Plaintiff (and subsequently Defendant) filed timely
Motions for Post-Trial Relief. On October 18, 2007, the
undersigned denied all Post-Trial Motions. Judgment was
entered and docketed on November 8, 2007. Plaintiff and
Defendant filed timely Notices of Appeal on December 3,
2007, and December 17, 2007 respectively.

Plaintiff ’s Appeal
The Plaintiff ’s Statement of Matters Complained of on

Appeal asserts that this court erred in granting the
Defendants’ Motion for Compulsory Non-Suit as to the puni-
tive damage claims against Highland Park Care Center, LLC
(hereinafter “Highland Park”), following the close of the
Plaintiff ’s case. Additionally, Plaintiff complains that this
court erred in excluding evidence that Plaintiff purports
would have supported Plaintiff ’s claim for punitive damages.

Plaintiff and Defendants do not materially dispute the
standards applicable to determining the viability of a puni-
tive damages claim:

Under Pennsylvania law, punitive damages may be
awarded if the evidence is sufficient to establish
that (1) a defendant had a subjective appreciation
of the risk of harm to which the plaintiff was
exposed and that (2) he acted, or failed to act, as
the case may be, in conscious disregard of that risk.
Hutchison v. Luddy, 870 A.2d 766, 772, 582 Pa. 114
(2005). Where an actor knows, or has reason to
know, of facts which create a high degree of risk of
physical harm to another, and deliberately pro-
ceeds to act (or fails to act) in conscience disregard
of, or indifference to, that risk, punitive damages
may be assessed. Continental Grain Co. v. SHV
Coal, Inc., 526 Pa. 489, 587 A.2d 702, 704-05 (1991)
(discussing Restatement (Second) of Torts §908(2),
Comment A, as adopted by Feld v. Merriam, 506 Pa.
383, 485 A.2d 742 (1984). “Punitive damages may
be properly imposed to further a State’s legitimate
interests in punishing unlawful conduct and deter-
ring its repetition.” BMW of North America, Inc. v.
Gore, 517 U.S. 559, 568 (1996). Additionally, under
Pennsylvania law, a health care provider, including
nursing homes, may be held liable for punitive
damages if their conduct is willful, wanton, or
exhibits a reckless indifference to the rights of oth-
ers. 40 Pa.C.S.A. §1303.505(a).

In Philip Morris USA v. Williams, 127 S.Ct. 1057,
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166 L.Ed.2d 940 (2007), the United States Supreme
Court, in discussing the types of evidence that may
support a punitive damages award, specifically
noted:

Evidence of actual harm to nonparties can help
to show that the conduct that harmed the plain-
tiff also posed a substantial risk of harm to the
general public, and so was particularly repre-
hensible—although counsel may argue in a par-
ticular case that conduct resulting in no harm to
others nonetheless posed a grave risk to the
general public, or the converse.

Philip Morris, 127 S.Ct. at 1063-4.

The Supreme in State Farm Mutual Automobile
Insurance Co. v. Campbell, 538 U.S. 408, 123 S.Ct.
1513 (2003), in assessing the appropriateness of a
punitive damage award, noted that the trial court
should look to whether the conduct at issue “repli-
cates prior transgressions,” and the “existence and
frequency of similar past conduct.” Id. 123 S.Ct. at
1523 (citations omitted).

Brief in Support of Plaintiff ’s Motions for Post-Trial Relief,
pp. 14-15.

This issue is governed by the abuse of discretion
standard. “The determination of whether the
defendant’s actions constituted outrageous conduct
is within the sound discretion of the trier of fact
and will not be disturbed on appeal absent an abuse
of that discretion.” Lesoon v. Metro Life Ins. Co.,
898 A.2d 620, 634 (Pa.Super. Ct. 2006) (citing
Pestco, Inc. v. Associated Prods., Inc., 880 A.2d 700
(Pa.Super. 2005)).

An abuse of discretion exists when the trial
court has rendered a judgment that is manifest-
ly unreasonable, arbitrary, or capricious, has
failed to apply the law, or was motivated by
partiality, prejudice, bias, or ill will. An abuse
of discretion will not be found where an appel-
late court simply concludes that it would have
reached a different result than the trial court.
If the record adequately supports the trial
court’s reasons and factual basis, an appellate
court may not conclude the court abused its
discretion.

Brodowski v. Ryave, 885 A.2d 1045, 1055 (Pa.Super.
2005) (quoting Blicha v. Jacks, 864 A.2d 1214, 1217
(Pa.Super. 2004)).

Pennsylvania case law is clear that punitive dam-
ages are an “extreme remedy” available in only the
most exceptional matters. Phillips v. Cricket
Lighters, 883 A.2d 439, 445-446 (Pa. 2005). Punitive
damages may be appropriately awarded only when
the plaintiff has established that the defendant has
acted in an outrageous fashion due to either “the
defendant’s evil motive or his reckless indifference
to the right of others.” Id. At 445 (quoting Martin v.
Johns-Manville Corp., 494 A.2d 1088, 1096 (Pa.
1985), rev’d on other grounds sub nom., Kirkbride v.
Lisbon Contractors, Inc., 555 A.2d 800 (Pa. 1989));
see also Hutchison v. Luddy, 870 A.2d 766, 770 (Pa.
2005) (finding that punitive damages may be
appropriately awarded only when the plaintiff has
established that the defendant has acted in a fash-
ion “so outrageous as to demonstrate willful, wan-

ton or reckless conduct”).

A defendant acts recklessly when “his conduct cre-
ates an unreasonable risk of physical harm to
another [and] such risk is substantially greater
than that which is necessary to make his conduct
negligent.” Hutchison, 870 A.2d at 771 (citation
omitted); see also Restatement (Second) of Torts
§500. Thus, a showing of mere negligence, or even
gross negligence, will not suffice to establish that
punitive damages should be imposed. SHV Coal,
Inc. v. Continental Grain Co., 587 A.2d 702, 705 (Pa.
1991). Rather, the plaintiff must adduce evidence
which goes beyond a showing of negligence, evi-
dence sufficient to establish that the defendant’s
acts amounted to “intentional, willful, wanton or
reckless conduct….” Id. At 704.

Punitive damages claims against health care
providers in Pennsylvania are also governed by
Section 505 of the Medical Care Availability and
Reduction of Error Act (“MCARE Act”), which
provides in part:

§1303.505. Punitive damages

(a) AWARD.—Punitive damages may be award-
ed for conduct that is the result of the health
care provider’s willful or wanton conduct or
reckless indifference to the right of others. In
assessing punitive damages, the trier of fact can
properly consider the character of the health
care provider’s act, the nature and extent of the
harm to the patient that the health care provider
caused or intended to cause and the wealth of
the health care provider.

(b) GROSS NEGLIGENCE.—A showing of gross
negligence is insufficient to support an award of
punitive damages.

40 P.S. §1303.505; see also Feld v. Merriam, 485
A.2d 742 (Pa. 1984) (adopting Section 908(2) of the
Restatement (Second) of Torts).

Brief in Opposition to Plaintiff ’s Motions for Post-Trial
Relief, pp. 2-4.

In support of their claim for punitive damages, the
Plaintiffs direct the court’s attention to a plethora of alleged
instances of substandard treatment of Ms. Scampone, which
Plaintiff contends could support a jury’s award of punitive
damages in this case. In fact, the Plaintiffs point to an exten-
sive list of specific factual allegations which they contend
support their punitive damage claim, including:

• the deteriorated physical condition of Ms.
Scampone and the condition of her room on the date
she was removed from the Defendant’s facility;

• the inability of staff to timely perform their duties
necessary to meet the needs of the residents
including: passing snacks, filling water pitchers,
answering call lights, checking vital signs, and
dealing with bowel and bladder issues;

• the intentional misrepresentations within, and
falsification of, medical records of residents;

• the understaffing that generally prevented avail-
able staff to satisfactorily perform their work
duties;

• the failure to insure proper distribution of med-
ication, and/or intentional discard of prescribed
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medication to residents generally, and in one
instance to Ms. Scampone in particular;

• the failure to maintain complete medical records
of residents;

• the increase in staffing on occasions when the
Department of Health surveyors reviewed facility
conditions;

• the failure to adequately respond to staff ’s com-
plaints regarding understaffing;

• the failure of budgeting/administrative personnel to
properly consider the clinical needs of the residents.

Many of the above-described substandard practices were
testified to by multiple witnesses and alleged to have
occurred on multiple occasions. In some, but not all,
instances, the above-described substandard practices were
alleged to have related directly to Ms. Scampone’s care and
treatment at the facility.

While the Defendants argue that the vast majority, if not
all, of this testimony was offered by disgruntled former
employees, is taken out of context, and/or fails to recognize
that each complaint or substandard practice constitutes a sin-
gle instance regarding a multi-residence facility over a large
span of time during which Ms. Scampone otherwise enjoyed
excellent care,1 this court entertained the Defendant’s Motion
for Non-Suit as to the punitive damage claims, considering all
of the evidence, in a light most favorable to the Plaintiff. In
the end, however, this court was persuaded that this evidence
was not sufficient to support a punitive damage claim as a
matter of law for the following reasons.

Each allegation of a substandard conduct by the
Defendant fails to either causally connect, through compe-
tent expert testimony, the substandard conduct by the
Defendant to the treatment of, or a specific injury sustained
by, Ms. Scampone, or demonstrate that the conduct in ques-
tion was intentional, willful or reckless behavior, sufficient
to demonstrate the Defendant’s conscious disregard to the
safety of Ms. Scampone. Most often, the conduct can be rea-
sonably inferred to have been no more than a simple mistake
or inadvertence. Additionally, much of the evidence of the
Defendants’ alleged substandard conduct (particularly in
the instance of surveys compiled by the Department of
Health) was offered “not for the truth of the matter assert-
ed,” but rather only for “proof of notice” of a potential prob-
lem to the Defendants.

Accordingly, when viewed in its entirety, this court is
unable to discern any particular instance (let alone a pattern
of instances or a group of instances) which could be reason-
ably interpreted to constitute intentional, willful or reckless
behavior demonstrating conscious disregard to the safety of
the Plaintiff which was, actually, causally connected,
through expert testimony, to the treatment of an injury suf-
fered, by Ms. Scampone, and which was supported by admis-
sible evidence offered for the truth of the matter asserted.
For this reason, the Plaintiff ’s evidence of the substandard
conduct of the Defendants, while competent to support the
jury’s finding of negligent conduct, was not sufficient to sup-
port an award of punitive damages.

Next, Plaintiff complains that this court errantly preclud-
ed the admission of evidence that would have supported the
Plaintiff ’s punitive damage claim. In particular, Plaintiff
asserts that evidence in the form of Pennsylvania
Department of Health Surveys (sometimes referred to as
“deficiencies”) was improperly excluded from evidence.
Plaintiff asserts that these surveys, dating back to August 22,
2002, were admissible for purposes of showing that the

Defendants were aware of dangerous conditions that existed
at Highland Park Care Center, and of the risk of physical
harm that these dangerous conditions presented to the resi-
dents in numerous respects including:

• failing to follow and develop comprehensive res-
ident care plans;

• failing to follow physician orders, including fail-
ures to obtain laboratory services as ordered by a
physician;

• failing to investigate and address resident griev-
ances regarding staff not responding to resident
call lights;

• failing to notify the Pennsylvania Department of
Health of “serious incidents involving residents”;

• failing to provide therapeutic exercises to prevent
decreases in ranges of motion and contractures;

• failing to notify residents’ family members of sig-
nificant changes in residents’ conditions;

• failing to enact and enforce policies and proce-
dures relating to following physician orders and
preventing abuse and neglect;

• failing to monitor assess, and notify physicians of
significant changes in residents’ conditions;

• failing to obtain physician-ordered blood tests;

• failing to meet residents’ nutritional needs;

• failing to notify residents’ physicians of abnormal
lab test results; and

• failing to review and update resident care policies.

Notwithstanding the extensive list of cited “deficiencies”
set forth in the Department of Health surveys, this court con-
cluded that none of the excluded “deficiencies” were demon-
strated to be (or, for that matter, were proffered to be)
causally related, through competent expert testimony, to any
substandard treatment of, or any injuries suffered by, Ms.
Scampone. The Plaintiff ’s own proffer, as to this evidence,
belies its competency to support a punitive damage claim.
Plaintiff proffers the surveys only to demonstrate “notice” to
the Defendants of potential problems. If admitted for that
limited purpose, they are not competent to demonstrate
actual substandard conduct, or that such substandard con-
duct affected Ms. Scampone. Accordingly, this court con-
cluded that they were not relevant or material to the issues
presented in this case. All of the Department of Health sur-
veys that were alleged to be causally related, through com-
petent expert testimony, to any substandard treatment of, or
any injuries suffered by, Ms. Scampone were admitted.

Defendants’ Appeal
Defendants’ appeal this court’s determination that the

theory of corporate negligence, first recognized by the
Pennsylvania Supreme Court in Thompson v. Nason
Hospital, 591 A.2d 703 (Pa. 1991), and later recognized as
applicable to an HMO in Shannon v. McNulty, 718 A.2d 828
(Pa.Super. 1998) was applicable to the Defendant, Highland
Park Care Center, a nursing home, in this case.

Highland Park Care Center correctly asserts that the cor-
porate negligence theory of liability has never been recog-
nized as applicable to a nursing home by any Pennsylvania
appellate court; however, this court is aware of no appellate
court decision holding that the Thompson/Shannon corpo-
rate negligence theory was not applicable to nursing homes.
This court undertook to determine whether the criteria
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established, and the principles applied, in Thompson and
Shannon were similarly applicable to a nursing home such
as Highland Park Care Center in the instant matter. I discern
no reasoning within the Thompson or Shannon decisions to
treat a nursing home, such as Highland Park Care Center,
any differently than a hospital or an HMO with respect to
corporate negligence liability.

Highland Park Care Center emphasizes the Supreme
Court’s focus in Thompson on the “role of a comprehensive
health center with responsibility for arranging and coordi-
nating the total health care of its patients.” As discussed
above, in Shannon, the Superior Court determined that the
central role played by HMO’s in the total health care of its
subscribers was sufficient to warrant the imposition of cor-
porate negligence liability. In so doing, the Superior Court
stated that “when a benefits provider, albeit an insurer or a
managed care organization, interjects itself into the render-
ing of medical decisions affecting a subscriber’s care, it
must do so in a medically reasonable manner,” Shannon, 718
A.2d at 836.

The Plaintiff ’s fundamental theory of liability in this case
was that the staffing decisions made by Highland Park Care
Center directly and detrimentally affected the care and treat-
ment of Ms. Scampone and ultimately caused her decline and
demise. While these allegations were certainly contested by
Highland Park Care Center, they are in no material respect
distinct from allegations that might be asserted against a hos-
pital or HMO utilizing the corporate negligence theory artic-
ulated and applied in Thompson and Shannon.2

Additionally, Highland Park Care Center asserts that the
Plaintiff ’s corporate negligence claim premised, as it was,
upon the factual allegations of institutional understaffing,
should not have been presented to the jury because the
Plaintiffs failed to present expert testimony to support the
jury’s finding that such understaffing constituted a deviation
from the acceptable standard of care, and that the deviation
was a substantial factor in causing harm to the Plaintiff.
Highland Park Care Center is, of course, correct in its asser-
tion that, as a general matter, medical malpractice claims
must be supported by competent expert testimony. In this
case, however, the nature of the alleged deviation from the
accepted standard of care was not one that was susceptible
to expert opinion testimony. The Plaintiff offered evidence
that, simply because of the allegedly insufficient staff levels,
staff members did not have enough time in their workday to
perform all of the tasks necessary to provide adequate med-
ical care and treatment to Ms. Scampone. In the judgment of
this court, expert testimony was not necessary to explain to
the jury that enough personnel must be staffed to permit
those personnel to perform their required obligations. If the
jury accepted the testimony of several witnesses who alleged
that such inadequate staffing occurred, the jury was without
the need of expert testimony to explain how the under-
staffing affected their ability to render adequate medical
care and treatment to Ms. Scampone. That, they could easily
deduce on their own. With respect to expert testimony
regarding causation, this court found that the Plaintiff did
offer competent expert testimony correlating all of the
alleged inadequate medical treatment and care of Ms.
Scampone, including that flowing from the alleged under-
staffing, to her ultimate decline and demise.

BY THE COURT
/s/Colville, J.

1 Not surprisingly the Defendants describe a far brighter pic-
ture of the care rendered to Ms. Scampone over her multi-
ple-years stay at their facility. They note that, in light of her
medical conditions and her advanced age, Ms. Scampone

enjoyed a relatively vigorous, vital, healthy, and positive
lifestyle for many years at their facility prior to her precipi-
tous decline immediately preceding her death. They note
that Ms. Scampone’s family members were regular visitors
with broad access to the facility and its other residents,
whose concerns or objections to Ms. Scampone’s care over
the many years preceding her decline were so rare as to con-
stitute the exception rather than the rule regarding their
perceptions of Ms. Scampone’s care and treatment at the
Defendant’s facility.
2 This court recognizes that the Defendants proffer several
arguments suggesting that, for sound public policy reasons,
a claim based upon allegations of “understaffing” should not
be recognized by this court. While the merit of these argu-
ments are not lost on this court, this court feels constrained
to abide by the principles articulated in the existing appel-
late case law, specifically Thompson and Shannon. If a devi-
ation from those principles is warranted based upon public
policy considerations, such public policy considerations
should be first recognized by the Pennsylvania appellate
courts, and not be presumed to exist by a trial court absent
specific appellate direction.

Rebecca Richter Villa and
Nicholas Villa, her husband v.

Argonaut Great Central Insurance Company
Motor Vehicle Financial Responsibility Law (“MVFRL”)—
Waiver of Uninsured/Underinsured Motorist Coverage
(“UM/UIM”)

1. The MVFRL requires that if the insurer fails to produce a
valid rejection form for UM/UIM coverage that the policy shall
be equal to the bodily injury liability limits. The Municipality of
Bethel Park issued a Request for Proposal (“RFP”) for various
insurances including motor vehicle insurance. The terms of the
RFP specified the lower amount of $35,000 UM/UIM coverage
and the policy specified the same. Bethel Park’s request for
lower UM/UIM coverage in their RFP satisfied the require-
ments of 75 Pa.C.S. §1731 and 1734. Thus, the amount of the
UM/UIM coverage is the lower amount specifically requested
by the municipality in their RFP.

2. The requirement of the express rejection requirements
of 75 Pa.C.S. §1731 appear to be for the protection of ordi-
nary consumers, not governmental entities or businesses as
the language mandated by that provision references “my
household.”

(Shannon F. Barkley)
Robert C. Eddins for Plaintiffs.
Bruce H. Gelman and Stephen J. Poljak for Defendants.

No. GD 04-027129. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., February 7, 2008—The parties have filed
cross-motions for summary judgment in the captioned action
for declaratory judgment. Decision on the cross-motions was
stayed pending a decision, now entered, by the Pennsylvania
Supreme Court in Blood v. Old Guard Insurance Company,
594 Pa. 151, 934 A.2d 1218 (2007). That stay was lifted in part
on December 18, 2007, and the parties were directed to sub-
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mit briefs on the issue of the policy limits of UM/UIM cover-
age. The stay continued as to the issue of stacking, which was
also pending in the Pennsylvania Supreme Court in Everhart
v. The PMA Insurance Group, 2007 WL 4553355 (Pa. 2007).
Everhart also has now been decided and Plaintiffs concede
that their position on stacking is not that of the Supreme
Court and have withdrawn that aspect of their motion in
their Supplemental Brief in Support of Motion for Summary
Judgment filed January 11, 2008.

After a review of the Blood decision and the undisputed
facts of this case, it is clear that the declaration Plaintiffs
request must be denied and that requested by Defendant
must be granted. An Order to that effect is attached hereto
and filed herewith.

DISCUSSION
The undisputed facts that are pertinent and material to the

cross-motions are as set forth in Defendant’s cross-motion,
portions of which are found in Plaintiffs’ motion as well.

The issue presented here is whether or not the Insured’s
request for proposal (RFP) satisfies the requirements of the
Motor Vehicle Financial Responsibility Law (MVFRL) at 75 Pa.
C.S. §§1731 and 1734. Those sections are fully quoted below:

§1731

(a) Mandatory offering.—No motor vehicle liability
insurance policy shall be delivered or issued for
delivery in this Commonwealth, with respect to any
motor vehicle registered or principally garaged in
this Commonwealth, unless uninsured motorist and
underinsured motorist coverages are offered there-
in or supplemental thereto in amounts as provided
in section 1734 (relating to request for lower limits
of coverage). Purchase of uninsured motorist and
underinsured motorist coverages is optional.

(b) Uninsured motorist coverage.—Uninsured
motorist coverage shall provide protection for per-
sons who suffer injury arising out of the mainte-
nance or use of a motor vehicle and are legally enti-
tled to recover damages therefor from owners or
operators of uninsured motor vehicles. The named
insured shall be informed that he may reject unin-
sured motorist coverage by signing the following
written rejection form:

REJECTION OF UNINSURED MOTORIST PRO-
TECTION By signing this waiver I am rejecting
uninsured motorist coverage under this policy, for
myself and all relatives residing in my household.
Uninsured coverage protects me and relatives liv-
ing in my household for losses and damages suf-
fered if injury is caused by the negligence of a driv-
er who does not have any insurance to pay for
losses and damages. I knowingly and voluntarily
reject this coverage.

(Signature of First Named Individual)
Date

[Subsections (b.1), (b.2), and (b.3) deal with rental
or leased vehicles and are therefore omitted.]

(c) Underinsured motorist coverage.—
Underinsured motorist coverage shall provide pro-
tection for persons who suffer injury arising out of
the maintenance or use of a motor vehicle and are
legally entitled to recover damages therefor from
owners or operators of underinsured motor vehi-
cles. The named insured shall be informed that he
may reject underinsured motorist coverage by

signing the following written rejection form:

REJECTION OF UNDERINSURED MOTORIST
PROTECTION

By signing this waiver I am rejecting underinsured
motorist coverage under this policy, for myself and
all relatives residing in my household.
Underinsured coverage protects me and relatives
living in my household for losses and damages suf-
fered if injury is caused by the negligence of a driv-
er who does not have enough insurance to pay for
all losses and damages. I knowingly and voluntari-
ly reject this coverage.

(Signature of First Named Individual)
Date

(c.1) Form of waiver.—Insurers shall print the
rejection forms required by subsections (b) and (c)
on separate sheets in prominent type and location.
The forms must be signed by the first named
insured and dated to be valid. The signatures on the
forms may be witnessed by an insurance agent or
broker. Any rejection form that does not specifical-
ly comply with this section is void. If the insurer
fails to produce a valid rejection form, uninsured
or underinsured coverage, or both, as the case
may be, under that policy shall be equal to the bod-
ily injury liability limits. On policies in which
either uninsured or underinsured coverage has
been rejected, the policy renewals must contain
notice in prominent type that the policy does not
provide protection against damages caused by
uninsured or underinsured motorists. Any person
who executes a waiver under subsection (b) or (c)
shall be precluded from claiming liability of any
person based upon inadequate information.

(d) Limitation on recovery.—

(1) A person who recovers damages under unin-
sured motorist coverage or coverages cannot
recover damages under underinsured motorist
coverage or coverages for the same accident.

(2) A person precluded from maintaining an
action for noneconomic damages under section
1705 (relating to election of tort options) may
not recover from uninsured motorist coverage
or underinsured motorist coverage for noneco-
nomic damages.

§1734. Request for lower limits of coverage

A named insured may request in writing the
issuance of coverages under section 1731 (relat-
ing to availability, scope and amount of cover-
age) in amounts equal to or less than the limits
of liability for bodily injury.

(Emphasis added.)

The question before the Court boils down to whether the
RFP or the Application controls. Only the Application is
silent on the UM/UIM issue. The RFP specifies $35,000
UM/UIM coverage and the Policy itself specifies $35,000
UM/UIM coverage.

Plaintiffs’ case hinges on paragraph 5 of the General
Specifications in the RFP that the Defendant “desires that pro-
posed coverages meet or exceed the named specifications.”
That Specification also states “Material differences from cur-
rent coverages must be specified in the proposal.” See
Plaintiffs’ [Second] Supplemental Brief filed on January 29,
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2008, Exhibit 1. It should be noted that the RFP request is for
various types of insurance and not just motor vehicle-related
coverage. The “current coverages” are stated in the Application
(Ibid. Exhibit 2), which does not have a blank for UM/UIM.

Although the facts in Blood are not on all fours with those
here,1 the Blood decision adopts the Third Circuit’s charac-
terization of Sections 1731 and 1734:

[Section] 1731 is a simple statement whose plain
meaning is apparent from its language. It mandates
that an insurance company cannot issue a policy in
the Commonwealth of Pennsylvania unless it pro-
vides UM/UIM coverage equal to the bodily injury
liability coverage, except as provided in §1734.

[W]e also agree that [Section] 1734’s language is
plain and the Pennsylvania General Assembly’s
intention is clear. By its terms, a named insured may
lower her statutorily provided UIM coverage limits
by requesting in writing to her insurer to do so. The
insurance company’s obligation to issue a policy with
[UM/UIM] coverage in an amount equal to the poli-
cy’s bodily injury liability coverage is not relieved
unless it has received such a written request.

Blood, 934 A.2d at 1226, quoting Nationwide Insurance Co. v.
Ressequie, 980 F.2d 226, 230 (3d Cir. 1992). The Supreme Court
reinstated the trial court’s decision in which the trial court held
that “the purpose of requiring a written waiver of all UM/UIM
coverage is tied to providing notice of available coverage to the
insured” (emphasis added) and rejected the notion that the
purpose of “the requirement of a written reduction in UM/UIM
coverage limits is ‘to avoid confusion and litigation by provid-
ing a presumption that in the absence of an explicit written
election, the…coverage limit is equivalent to the liability cov-
erage limit.’” Blood, 934 A.2d at 1223, quoting Blood v. Old
Guard Ins. Co., 894 A.2d 795 (Pa.Super. 2006).

Here, there is no doubt that Defendant’s Insured was on
notice of the lower level of UM/UIM benefits—it expressly
requested them. The thrust of the Blood decision is that ini-
tial notice to the insured is sufficient even where a presum-
ably unsophisticated consumer is the insured. This would be
a matter for the Legislature to change if it wishes so as to
have reminders of the UM/UIM coverage status at each pol-
icy change, not just at renewals as now provided in
§1731(c.1).

It must also be noted that the express rejection require-
ments of §1731 appear to be for the protection of ordinary
consumers, not governmental entities or businesses. For
example, the mandated language emphasized in bold earlier
refers to “my household.” Here, where the Insured is a
sophisticated governmental entity having the advice of
lawyers and insurance consultants as well as its own Finance
Director, question for a jury to decide. Under the current
law, the conscious request for lower UM/UIM coverage by
the Municipality of Bethel Park is the equivalent of the statu-
tory notice requirement to consumers.2 Plaintiffs’ Motion
must be denied and Defendant’s Cross-Motion must be
granted. It is therefore declared that the subject policy lim-
its UM/UIM coverage to the $35,000 requested in the RFP
and provided by the policy. See Order filed herewith.

BY THE COURT
/s/Friedman, J.

Date: February 7, 2008

ORDER OF COURT
AND NOW, to-wit, this 8th day of February 2008, for the

reasons set forth in the accompanying Memorandum in
Support of Order, Plaintiffs’ Motion for Summary Judgment is

hereby DENIED and Defendant’s Cross-Motion for Summary
Judgment is hereby GRANTED and it is declared that:

The Defendant has complied with the requirements of
§1734 of the Motor Vehicle Financial Responsibility Act;

If the Plaintiffs are entitled to underinsured motorist
benefits under the subject policy, Defendant has no legal or
contractual obligation to indemnify Plaintiffs for any dam-
ages beyond the limits of liability set forth in the applicable
underinsured motorist coverage section of the policy, i.e.,
$35,000.00; and

The Plaintiffs have no legal standing to seek reformation
of the policy issued by the Defendant to the Municipality of
Bethel Park, and pursuant to the law of Pennsylvania, the
remedy of reformation of the Defendant’s policy is not avail-
able to the Plaintiff.

BY THE COURT
/s/Friedman, J.

1 The question posed there was “how an insured’s decision to
reduce the limits of his or her liability coverage affects a pre-
vious election of [UM/UIM] coverage at a level less than the
liability limits established prior to the reduction.” Blood, 934
A.2d at 1219.
2 It is truly tragic that neither the Municipality nor the union
representing its police officers saw fit to protect persons in
Officer Rebecca Villa’s position by requesting or demanding
higher UM/UIM limits.

Grady Jordan, a minor, Brian Jordan
and Pamela Jordan v.

The Western Pennsylvania Hospital,
d/b/a West Penn Hospital, West Penn

Allegheny Health System, Inc.,
Birth Place (Midwifery Services of West
Penn Hospital) Aurora Miranda, M.D.,

Carol Manspeaker, C.N.M.
Claim for Reimbursement by DPW—Settlement of Minor’s
Claim

1. DPW is not entitled to reimbursement for medical
assistance payments from the proceeds of a medical mal-
practice settlement distributed to minor.

2. Decision in Bowmaster v. Clair, 933 A.2d 86 (Pa.Super.
2007), holding that DPW was not entitled to recover money
awarded to a minor for care during her minority is control-
ling, because an award to minor is factually indistinguish-
able from a settlement distributing funds to minor.

(Carol L. Rosen)

Jason W. Manne for Commonwealth of PA, Department of
Public Welfare.
Shanin Specter and Andrew Youman for Plaintiffs, Grady
Jordan, Brian Jordan and Pamela Jordan.
Diane B. Quinlan and Stephan A. Ryan for The Western
Pennsylvania Hospital d/b/a West Penn Hospital, Birth Place
(Midwifery Services of West Penn Hospital) c/o Western
Pennsylvania Hospital d/b/a West Penn Hospital and Carol
Manspeaker, C.N.M..
David R. Johnson for West Penn Allegheny Health System, Inc.
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Christopher C. Rulis for Aurora Miranda, M.D.
Richard J. Federowicz and Terry J. Yandrich for Jeffrey
Varga, M.D.

No. GD 05-025160. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., March 20, 2008—Plaintiff Grady

Jordan, a minor, was severely injured during his birth
allegedly due to the negligence of Defendant hospitals, doc-
tors, and a certified nurse midwife. Plaintiff filed a com-
plaint in this court on September 27, 2005 to recover for
those injuries and trial was scheduled in this case for May
11, 2007. On May 23, 2007, the Honorable Terrence W.
O’Brien continued the case for settlement, as the parties had
essentially reached an agreement after over a week in trial
for $23 million.

Pursuant to Pa. R.C.P. 2039, Plaintiff presented a petition
for leave of court to settle a claim involving a minor to both
the Honorable Frank J. Lucchino, Administrative Judge of
the Orphan’s Court Division, and the undersigned, Calendar
Control Judge of the Civil Division. On July 18, 2007, Judges
Lucchino and Strassburger approved the distribution of the
minor’s claim petition, but set $168,731.61 aside in escrow
because of objections filed by the Pennsylvania Department
of Public Welfare (DPW).

On November 26, 2007, Judge Lucchino ordered the par-
ties to file briefs on the issue of the Department of Public
Welfare’s claim for reimbursement of medical assistance
payments and scheduled argument before both judges for
December 7, 2007. After argument, on January 31, 2008, this
court overruled the objections of the DPW and directed the
escrow be distributed. On February 20, 2008, DPW filed a
timely appeal from that order.

In Bowmaster v. Clair, 933 A.2d 86 (Pa.Super. 2007), the
court held that DPW was not entitled to recover money
awarded to a minor alone for care during her minority. The
instant case is factually indistinguishable from Bowmaster,
and this court overruled the DPW’s objections.

BY THE COURT
/s/Strassburger, A.J.

Date: March 20, 2008

William S. Unger and Gail Unger Fryncko v.
Dollar Savings Bank FSB

Certificate of Deposit—Automatic Rollover—Termination
Date—Redemption

1. Where Certificate of Deposit rolled over automatically
every four years and the terms did not require that it be
cashed, and where the bank did not dispute the authenticity
of the CD, Plaintiff was not obligated to redeem the CD prior
to the expiration of twenty years.

2. Precedent barring a judgment creditor from executing
on a judgment after twenty years, particularly where the
judgment creditor acted in bad faith in not previously exe-
cuting on the judgment, was inapposite because the CD is not
a judgment and the evidence does not support allegation that
Plaintiff was at fault for not redeeming the CD prior to the
expiration of twenty years.

(Carol L. Rosen)
Kenneth J. Fryncko for Plaintiffs.

J. Michael McCague for Defendant.

No. GD 06-2437. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

STATEMENT IN LIEU OF OPINION
Pursuant to Pennsylvania Rule of Appellate Procedure

1925(a), my MEMORANDUM and NON-JURY VERDICT of
June 13, 2007 and my MEMORANDUM ORDER of February
12, 2008, copies of which are attached hereto, and for the
reasons set forth therein, shall serve as my Opinion with
respect to the Appeal filed by the Appellant, DOLLAR SAV-
INGS BANK, FSB, to the Superior Court of Pennsylvania.

BY THE COURT:
/s/O’Reilly, J.

Date: March 18, 2008

MEMORANDUM
O’Reilly, J., June 13, 2007—This novel case involves a

bank’s refusal to pay a depositor for an admitted valid and
authentic Certificate of Deposit. Plaintiffs, William S. Unger
and Gail Unger Fryncko (“Unger”) filed this action when
Defendant, Dollar Bank (“Dollar”) refused to pay on the
valid and authentic Certificate of Deposit presented to it in
July, 2006.

The facts show that in 1973, when Gail Unger was a child,
her father, William Unger, on October 17, 1973, bought for
her, as a birthday present, a Certificate of Deposit for $3,400.
He was named as the Custodian for Gail under the
Pennsylvania Uniform Gifts to Minors Act. It was a 48 month
instrument of 7 percent and it rolled over automatically at
the same interest rate after 4 years, and so on thereafter. No
termination date or expiration date appears on the certifi-
cate, which was received as Plaintiffs’ Exhibit “1.” The rele-
vant text of the CD is as follows:

This is to certify that there has been deposited in
the Squirrel Hill Office of this Bank on this Date:
OCTOBER 17, 1973

DATE OF ISSUE

EXACTLY $3400 AND OOCTS DOLLARS
($3,400.00)

PAYABLE TO WILLIAM S. UNGER CUSTODIAN
FOR GAIL K. UNGER UNDER THE PENNA. UNI-
FORM GIFTS TO MINORS ACT 48 MONTHS
AFTER DATE OF ISSUE UPON PRESENTATION
AND SURRENDER OF THIS CERTIFICATE AT
THE ISSUING OFFICE WITH INTEREST AT
THE RATE OF 7 PER CENT PER ANNUM, COM-
POUNDED CONTINUOUSLY. IF THIS CERTIFI-
CATE IS NOT REDEEMED WITHIN 10 DAYS OF
MATURITY DATE OR WITHIN 10 DAYS OF ANY
EXTENSION THEREOF, IT WILL BE EXTENDED
AT THE RATE AND TERM EFFECTIVE ON THE
DATE OF SUCH EXTENSIONS. INTEREST NOT
WITHDRAWN WILL BE ADDED TO PRINCIPAL.
THIS CERTIFICATE ASSIGNABLE ONLY ON
THE BOOKS OF THE ISSUING OFFICE.

William Unger, at the expiration of 4 years, (i.e. October
17, 1977), noted on the envelope in which he kept the
Certificate that it would roll over for another 4 years at the
same rate and took no action to redeem it. He continued to
permit this investment to “roll over” until 2006, when he
gave it to his daughter Gail, now an adult, and, indeed, work-
ing in the banking industry for a large local bank. Gail’s
effort to redeem the certificate, now worth $41,000, (a stipu-
lated amount) was rebuffed by Dollar. This suit ensued.
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The parties had stipulated that this CD was authentic and
valid, but Dollar asserts it has no legal obligation to pay
because more than 20 years had elapsed since the initial
investment of $3,400. It does not claim the CD was lost or
destroyed, or in anyway altered or forged. It simply says
after 20 years, we don’t have to pay.

In its defense, Dollar called two bank employees. One
Richard R. Wallace, with a 36 year history of employment
with Dollar, who was the Manager of Dollar’s Monroeville
Branch from 1971 to 1976. The other was Donna Matthews,
who has been employed by Dollar for the last 9 years, and is
its Operations Manager.

Both testified to the computerization of Dollar dating back
to 1964, and the practice and procedures that should have
been followed when the CD herein involved was purchased.

Matthews, Dollar’s Computer Manager, testified to a doc-
ument produced by computer from microfiche records kept
by Dollar (Dollar’s Exhibit “A”). It showed only one custodi-
al account for the Plaintiffs for a few years (1976 to 1984),
but it is under a different account number, and then disap-
pears from the system.

I do not find this testimony informative or enlightening,
since it does nothing to explain why a different account
number appears on the CD, nor does it show numerous
accounts or CDs by William Unger as counsel had suggest-
ed in his opening, and in his cross-examination of William
Unger. Indeed, on Dollar’s Exhibit “A,” only one custodial
account by William Unger appears, and no other account. It
appears William Unger Junior had two CDs, but William
had none. Further, the account number for the Custodian
Account on Dollar’s Exhibit “A” was 502304188 while the
account number on William’s is 50208248. I also found it
revealing that when I asked Computer Manager Matthews if
she had researched the account numbers on Plaintiffs’
Exhibit 1, she said “No, I was not asked to!!” This sounds
like Dollar did not want to know what had happened to the
earlier account number.

Dollar’s microfiche Exhibit “A” covers 1976 through
1984. The Unger’s CD reached its first maturity date on
October 1977 and continued to roll over. Yet, it appears no
where on Dollar’s Exhibit “A.” The only reasonable conclu-
sion is that inattention, employee error, or poor record keep-
ing failed to account for the only CD that Unger held. In this
regard, I credit William Unger that this CD was the only one
he had. If both had appeared on Dollar’s Exhibit “A,” I
might have ruled otherwise, but Dollar’s own records show
only one (1) CD, and they cannot explain why a different
number appears.

Mr. Wallace testified that an imbalance would have shown
up at the end of the banking day if receipt of the $3400 for
the CD was not balanced by an issued CD for the same
amount. Assuming this to have been true as of October 17,
1973, it does not answer any discrepancy between the CD
issued, and the CD account number that ultimately showed
up on the microfiche. Thus, there would be no imbalance if
the CD was issued at a different number or the account num-
ber was erroneously recorded.

Dollar also argues at page 7 of its brief that William was
aware of numerous business practices of Dollar; that he was
aware of Dollar’s practice of forwarding notices of interest
accrued; and “that he owned at least two other CDs with
Dollar.” My review of the evidence offered by the Bank, to-
wit, the microfiche list, shows only one CD for “William
Unger, Custodian for...” and shows no knowledge by him of
what were Dollar’s practice.

Counsel’s argument is clearly a distortion of its own evi-
dence. Further, it could offer no evidence as to why its
records ended in 1984, nor why this admittedly authentic

and unaltered CD appears nowhere in its records.
The conclusion I draw is erroneous record keeping by

Dollar. Its inability to find any reference to this CD at any-
time, despite computerization since 1964, makes the evi-
dence it did submit less than persuasive.

As to the legal defense that 20 years is a “statute of
repose” for a situation like this, Dollar relies on what it con-
tends is “established law” as set out in Rosenbaum v.
Newhof, 152 A.2d 763 (Pa. 1959).

This is a 1959 Supreme Court case involving three
recorded confessed judgments from 1927, which were never
really attempted to be executed upon. The opinion by Justice
Benjamin R. Jones is a tour de force of legal Latin involving
what the holder of the notes did after they had been record-
ed. The holder of the judgment issued a Writ of fieri facias,
but the Sheriff returned it as “nulla bona” (no goods–i.e. no
goods found to execute against). Later, in 1942, and 1947,
writs of scire facias were issued to revive the judgments, but
the holder thereof instructed the Sheriff to return the writs
marked “nihil habet” (he has nothing). The same procedure
occurred in 1952. Then in 1956, after the makers had died,
the Estate apparently learned for the first time of the notes,
and petitioned to have them opened. The Trial Court denied
the Petition, and granted judgment in favor of the holder of
the notes. The appeal followed.

The Court begins its opinion with the sweeping phrase:
“After the lapse of twenty years, all debts, including judg-
ments, not within the orbit of the Statute of Limitations, are
presumed to have been paid. Until the passage of twenty
years it is the burden of the debtor to prove payment; after
the passage of twenty years it is the burden of the creditor to
establish non-payment, and for the satisfaction of such bur-
den the evidence must be clear and convincing and must
consist of proof other than the specialty itself.” 152 A.2d 763
at 766. [Emphasis in original]

The facts of that case show, however, that because the
holder of the judgments specifically directed the Sheriff to
not serve the writs, the holder of the judgment intentionally
kept their debtor in the dark about the notes. The Court
apparently concluded that this intentional act was only for
the purpose of preventing the presumption referred to
above from coming into play. Incensed by their duplicitous
behavior, the Court reversed the judgment, and applied the
presumption.

My initial question is, 20 years from when any period of
limitation must start with some act, or due date or some
point fixed in time from which the period can be measured.
None exists here and I question the applicability of
Rosenbaum. By its own terms, the CD continue to roll over
every 4 years paying the interest rate then applicable. This
20 year rule would play havoc with 30 year bonds—quite
common in municipal and corporate finance.

In its opinion, the Court also cited Reed v. Reed, 46 Pa. 239
(no A.2d citation available) for the proposition that the pre-
sumption of payment “does not arise where there is affirma-
tive proof beyond that furnished by the specialty itself, that
the debt has not been paid, or where there are circumstances
that sufficiently account for the delay of the creditor.”

I focus on the Court’s use of the word delay. This suggests
some kind of due date, or point in time at which the instru-
ment itself requires it be paid, or cashed in or other action
by the holder is required.

The Court also cited James v. Jarett, 17 Pa. 370, and used
the word “supineness” in characterizing the twenty years of
inaction by the judgment creditor.

These words all suggest some fault by the holder of a
judgment in not prosecuting his claim earlier.

Here, Unger had no judgment. He had an investment–a
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good one, and he simply let it continue. He so testified, and
was clear, and lucid about purchasing the CD, the reason
therefor, and his ultimate delivery of it to Gail. While Dollar
has attempted to attack his memory, particularly as to those
“other” CDs he held, their evidence did not bear out this
attack. Finally, Dollar’s own records for the time when the CD
was still in its first 4 year term show sloppy record keeping.

Further, this was a good investment that William made
for his daughter and he was under no requirement to do any-
thing, but hold it, as one does any investment, until, in the
judgment of the investor, it needs to be liquidated. Unless by
its terms it must be cashed. In finance this would be termed
a “call,” but none exists here.

Thus, I am totally unpersuaded by the evidence offered
by Dollar. Moreover, I find that the CD here, authentic, unal-
tered, and with no expiration date, and the direct and clear
testimony of William is clear and convincing evidence that
Dollar owes the Plaintiffs the present value of $41,000.

Accordingly, an appropriate verdict slip is attached find-
ing for Unger, and against Dollar in the amount of $41,000. 

BY THE COURT:
/s/O’Reilly, J.

Date: March 13, 2007

NON-JURY VERDICT
AND NOW, to-wit, this 13th day of June, 2007, consistent

with my Memorandum of this date, I find in favor of the
Plaintiffs, WILLIAM S. UNGER and GAIL UNGER
FRYNCKO, and against the Defendant, DOLLAR SAVINGS
BANK, FSB, in the amount of $41,000.00.

BY THE COURT:
/s/O’Reilly, J.

Commonwealth of Pennsylvania v.
Labron Ray Ross

Criminal Law—Post Conviction Relief Act (“PCRA”)—
Ineffective Assistance of Counsel—Admission of Prior Bad
Acts—Prosecutorial Misconduct

1. Defendant’s claim for ineffective assistance due to
counsel’s failure to raise a post-sentence motion alleging
that the sentence was excessive, due to the imposition of con-
secutive sentences, will fail since the sentence was within
statutory limits and thus did not present a substantial ques-
tion for appeal.

2. A claim for ineffective assistance for counsel’s failure
to call alibi witnesses, at trial, will fail when the alibi wit-
nesses’ testimony would not be beneficial to the defendant’s
case. Neither alibi witness attested to knowing the
Defendant’s whereabouts at the time of the shooting.
Moreover, the affidavits of the alibi witnesses contradicted
each other. One of the alibi witness’s affidavits also contra-
dicted the testimony of a detective who went to the home
during the time frame in question and found that no one was
home.

3. Defendant’s argument that the Commonwealth preju-
diced him by improperly introducing evidence of prior bad
acts through the introduction of information that he was
arrested on an outstanding warrant in an incident that
occurred before the shooting along with the testimony of a
detective who indicated that he was familiar with Defendant

will fail, as the Rules of Evidence allow the introduction of
“evidence of other crimes, wrongs or acts…for other purpos-
es, such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity or absence of mistake or accident.”
Pa. R. Evid. 404(b)(2).

4. Defendant’s argument that the Commonwealth improp-
erly presented testimony regarding gunshot residue tests
when no such test was performed on the defendant was
found to be meritless. In recent years, the Court has noted
increased awareness by jurors of various forensic matters,
“the CSI effect.” Jurors have come to demand forensic test-
ing and draw their own conclusions if none is present. The
Court found that testimony regarding the gunshot residue
test in general and the specific reasons why a test was not
done in this case was appropriate to explain to the jury why
a test was not done. A gunshot residue test would not have
been effective if given the next day, as testing within four
hours of a shooting is the rule for obtaining a positive reac-
tion to the test.

5. Where the prosecuting attorney argued in his closing
that the Defendant did not turn himself in until 32 hours
after the shooting because a gunshot residue test would have
been effective in the hours immediately after the shooting,
no prosecutorial misconduct was found as “prosecutorial
misconduct does not occur unless the unavoidable effect of
the comments at issue was to prejudice the jurors by form-
ing in their minds a fixed bias and hostility towards the
defendant, thus impeding their ability to weigh the evidence
objectively and render a true verdict. Due to the nature of a
criminal trial, both sides must be allowed reasonable lati-
tude in presenting their case to the jury…. Prosecutorial
misconduct will not be found where comments were done so
for oratorical flair.” Comm. v. Miller, 897 A.2d 1281, 1291
(Pa.Super. 2006).

6. During a closing argument, a prosecutor is entitled to
make and argue all inferences that can reasonably be
derived from the evidence presented. Comm. v. Robinson,
877 A.2d 433, 441 (Pa.2005).

(Shannon F. Barkley)

Rebecca Good McBride for the Commonwealth.
David O’Hanesian for Defendant.

No. CC20025968. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., January 22, 2008—The Defendant has

appealed from this Court’s Order of September 17, 2007, dis-
missing his Amended Post Conviction Relief Act Petition
without a hearing. A review of the record reveals that the
Defendant has failed to present any meritorious issues and,
therefore, this Court’s Order must be affirmed.

The Defendant was charged with Burglary,1 Criminal
Attempt,2 Aggravated Assault3 and Recklessly Endangering
Another Person.4 The Defendant was initially tried before
this Court from July 8 to 10, 2003, but that trial ended in a
hung jury. The Defendant was re-tried from May 13-20, 2004,
but prior to that retrial, the Commonwealth nolle-prossed
the REAP charges. At the conclusion of the retrial, the
Defendant was found guilty of all charges. He appeared
before this Court on July 21, 2004 and was sentenced to two
(2) consecutive terms of imprisonment of ten (10) to twenty
(20) years at the attempt charges. No Post-Sentence Motions
were filed.

A direct appeal was taken and the Superior Court



page 240 volume 156  no.  14Supplement to The Lawyers Journal

affirmed the judgment of sentence on July 15, 2005. The
Defendant’s timely pro se PCRA Petition was filed on August
15, 2006. Counsel was appointed to represent the Defendant
and an Amended Petition followed. After giving the appro-
priate notice, this Court dismissed the Defendant’s Amended
PCRA Petition without a hearing on September 17, 2007.
This appeal followed.

Briefly, at trial the evidence presented established that
one of the victims, Manikia Mickle, maintained a cell phone
rental service for individuals in her neighborhood. Ms.
Mickle would obtain many cell phone lines through her
account and then rent them to various people who were
unable to purchase their own cell phones. The individuals
would then simply pay her the amount of their monthly
charges. She performed this service for the Defendant,
among others.

In the spring of 2002, the Defendant became delinquent
on his cell phone account with Ms. Mickle and she terminat-
ed his service on April 4, 2002. The Defendant called her
numerous times to complain about the termination and
request that she turn the phone back on. She refused. She
testified that the Defendant was irate and yelling at her.
Eventually, she stopped answering his calls, which continued
into the night.

In the early morning hours of April 5, 2002, Ms. Mickle
was awakened by the sound of someone coming up her
stairs. She sat up in bed and saw the Defendant standing in
the doorway of her bedroom. The Defendant then fired
numerous shots at her. Ms. Mickle was hit several times, as
was her boyfriend, Anthony Fleming. Her young child, who
was also sleeping in the bed, was not hit. Ms. Mickle was able
to call 911 and identified the Defendant as the shooter to the
responding police and paramedics.

On appeal, the Defendant raises a number of ineffective-
ness claims, discussed below. In order to establish a claim
for the ineffective assistance of counsel, the Defendant must
establish that “(1) the underlying claim is of arguable merit;
(2) the particular course of conduct chosen by trial counsel
did not have some reasonable basis designed to effectuate
the claimant’s interests; and (3) counsel’s alleged ineffec-
tiveness prejudiced the claimant…. Counsel can never be
deemed ineffective for failing to raise a meritless claim.”
Commonwealth v. Roberts, 681 A.2d 1274, 1276 (Pa. 1996).

1. Failure to File Post-Sentence Motions
On his previous direct appeal, the Defendant raised a

claim that the sentence was excessive due to the imposi-
tion of consecutive sentences, however the Superior Court
deemed that claim to be waived because it was not raised
in Post-Sentence Motions. He now alleges that counsel
was ineffective for failing to file Post Sentence Motions on
this issue.

Appellate courts “may only reach the merits of an appeal
challenging the discretionary aspects of sentence ‘where it
appears that there is a substantial question that the sentence
imposed is not appropriate under the Sentencing Code.’”
Commonwealth v. Zurburg, 2007 WL 4226966, p.3 (Pa.Super.
2007). Generally, when a sentence is within the statutory lim-
its, it does not present a substantial question for appeal.
Commonwealth v. Brown, 741 A.2d 726, 735 (Pa.Super. 1999).
Moreover, “in imposing sentence, a trial judge has the discre-
tion to determine whether, given the facts of a particular case,
a given sentence should be consecutive to, or concurrent
with, other sentences being imposed. For this reason, [the
Superior Court] has previously held that such a challenge
‘does not present a substantial question regarding the discre-
tionary aspects of sentence.’” Commonwealth v. Wellor, 731
A.2d 152, 155 (Pa.Super. 1999), internal citations omitted.

The imposition of consecutive sentences was not only
well within this Court’s discretion, but in and of itself, does
not present a substantial question for review. Thus, even had
counsel raised the claim on appeal, the Superior Court could
not, as a matter of law, have reached the merits of the claim,
nor would any relief have been granted. Though the
Defendant is correct that his counsel did not raise the claim
on appeal, it is also true that counsel is never ineffective for
failing to raise a meritless claim. See Roberts, supra. Thus,
counsel was not ineffective for failing to raise the issue of the
consecutive nature of the sentences on appeal. This claim
must fail.

2. Alibi Witnesses
The Defendant also argues that trial counsel was ineffec-

tive for failing to call his mother and sister as alibi witness-
es at trial. Again, this claim must fail.

Generally, to establish that counsel was ineffective for
failing to call a witness, Appellant must demonstrate that
(1) the witness existed; (2) the witness was available to
testify for the defense; (3) counsel knew or should have
known of the existence of the witness; (4) the witness was
willing to testify for the defense; and (5) the absence of the
testimony of the witness was so prejudicial as to have
denied the defendant a fair trial.” Commonwealth v.
Washington, 927 A.2d 586, 599 (Pa. 2007). More specifical-
ly, “the failure to call a possible alibi witness is not per se
ineffective assistance of counsel…. It is only where it is
shown that a defendant has informed his attorney of the
existence of an alibi witness and trial counsel, without
investigation and without adequate explanation, fails to
call the witness at trial that counsel will be deemed inef-
fective…. Thus, to prevail, a defendant must establish that
defense counsel knew of the existence of the alibi witness
and that the alibi testimony would have been beneficial to
his or her case.” Commonwealth v. Williams, 418 A.2d 499,
503 (Pa.Super. 1980).

In support of his claim, the Defendant has submitted the
affidavits of his mother, Tracy Ross, and his sister, Christina
Ross, which read as follows:

Affidavit of Tracy Ross:

On the night April 5, 2002 I Tracy was playing card
at 1530 Brighton Road I came home at 11:45 to get
money and left to returning at 6:00 am April 6 2002.
I call LaBron in his room and he was therie he leff
at about 9:00 am and had my cell phone when he
got the call about Missy. I told Mr. David
O’Hanesian about Lee Lee Johnson saying in my
home that LaBron didn’t it he say that hear say. Lee
Lee said she know who did it.’

Affidavit of Christina Ross:

To Whom it May Concern I Christina Ross let
LaBron Ross in the house about 11:30 quarter to 12.
He didn’t go back out the house on the day the
shooting happen.

A careful review of the affidavits shows that they are
insufficient to establish the defendant’s claim of ineffective
assistance. First and most importantly, neither woman
attests to having seen the Defendant at approximately 4:30
a.m., the time of the shooting, which would have been neces-
sary to constitute a valid alibi. Moreover, although Tracy
Ross states that the Defendant was at her home from 6:00
a.m. until 9:00 a.m., this is contrary to the testimony of
Detective Hitchings, who went to the home at approximate-
ly 7:00 a.m. and found that no one was home. Further,
Christina Ross states that the Defendant never left the house
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on the day of the shooting, April 5, 2002, which is contradict-
ed by Tracy Ross’s affidavit, which states that the Defendant
left the house at 9:00 a.m.

The Defendant has also failed to establish that counsel
was aware of the proposed alibi testimony of Tracy Ross and
Christina Ross. Although Tracy Ross indicates she told trial
counsel of her ability to provide an alibi, counsel “could not
recollect being informed” about her proposed testimony.
(Concise Statement, p. 16). Even if trial counsel had been so
informed, her testimony—namely that she was not even with
the Defendant at the time she would have been supposedly
providing an alibi for him—would not have been persuasive
to the jury. In her affidavit, Christina Ross does not allege
that she ever told trial counsel of her ability to provide an
alibi but, as with Tracy Ross, above, even if she had, her affi-
davit does not establish that she would have been able to
offer persuasive alibi testimony.

Ultimately, given Ms. Mickle’s clear and certain identifi-
cation of the Defendant and the actual failure of either
woman to provide an alibi for the Defendant at the time of
the shooting, it cannot be said that counsel was ineffective
for failing to present their testimony at trial. This claim must
also fail.

3. Prior Bad Acts
Next, the Defendant argues that the Commonwealth inap-

propriately introduced evidence of the Defendant’s prior
bad acts at trial. Specifically, he argues that references to the
Defendant’s arrest on an outstanding warrant in an incident
that occurred before this shooting, and Detective Hitchings’
statement that he was familiar with the Defendant constitut-
ed the admission of prior bad acts and caused him prejudice.
This claim must also fail.

Pursuant to Rule 404(b)(2) of the Pennsylvania Rules of
Evidence, “evidence of other crimes, wrongs or acts may be
admitted for other purposes, such as proof of motive, oppor-
tunity, intent, preparation, plan, knowledge, identity or
absence of mistake or accident.” Pa.R.Evid. 404(b)(2). “Not
all improper references to prior bad acts will mandate a new
trial, however. ‘Mere passing references to criminal activity
will not require reversal unless the record indicates that
prejudice resulted from the reference’… ‘Harmless error is
present when the properly admitted evidence of guilt is so
overwhelming that the prejudicial effect of the error is so
insignificant by comparison that it is clear beyond a reason-
able doubt that the error could not have contributed to the
verdict.’” Commonwealth v. Stafford, 749 A.2d 489, 496-7
(Pa.Super. 2000).

At trial, Ms. Mickle testified regarding an incident which
occurred several months prior to the shooting. She and the
Defendant were returning a rental car at the airport when
they were stopped by a police officer. At the time the officer
believed that the Defendant was wanted on an outstanding
warrant and he was taken into custody while Ms. Mickle was
released. It was later determined that the Defendant was not
actually wanted and he was released. He now alleges that
this testimony was an improper reference to prior bad acts
or prior criminal activity. This claim is meritless.

This Court initially disputes that the testimony in ques-
tion constituted a “prior bad act” or reference to prior crim-
inal activity. If anything, the testimony that the Defendant
was not actually wanted on a warrant would have demon-
strated a lack of prior criminal activity to the jury. However,
even if the mistaken arrest would be considered a prior bad
act, the testimony was properly admitted pursuant to Rule
404(b) of the Pennsylvania Rules of Evidence, above,
because the Defendant had made statements to various
members of the community that he thought Ms. Mickle had

“set him up” for the arrest. Given the Defendant’s state-
ments, testimony regarding this incident could have impli-
cated a possible revenge shooting and was therefore clearly
relevant regarding motive. Therefore, to the extent that the
testimony could somehow have been said to have concerned
a prior bad act, it was certainly relevant to establishing a
possible motive for the shooting and was thus admissible.

The Defendant also argues that Detective Hitchings’ tes-
timony that he knew where the Defendant lived constituted
evidence of a prior bad act. Again, this claim is meritless.

At trial, the following occurred:

Q. (Mr. Zur): Actually, did you know where Labron
Ross lived before he was arrested?

A. (Detective Hitchings): Yes.

Q. And let’s just say if you needed to find him you
knew where to go?

A. Yes.

(Trial Transcript, p. 115-6).

As is evident from the testimony, Detective Hitchings did
not elaborate on how he knew the Defendant, and thus his
knowledge of where the Defendant resided could have come
from anywhere or anything. Nothing about Detective
Hitchings’ testimony gave any indication that the Defendant
had a prior criminal history, and thus it was not improper.

Even, assuming arguendo, it could have been said that
Detective Hitchings’ testimony was a reference to the
Defendant’s prior criminal behavior, any error was totally
harmless and did not result in a guilty verdict. The victim
saw the Defendant fire the gun and clearly and unequivocal-
ly identified him at trial, despite defense counsel’s best
attempts to shake her testimony. There is no possible or
plausible scenario under which the jury ignored Ms.
Mickle’s eyewitness identification and convicted the
Defendant solely on the fact that Detective Hitchings knew
where he lived, and therefore counsel was not ineffective for
failing to raise it. This claim must fail.

4. Gunshot Residue Test
Finally, the Defendant argues that the Commonwealth

inappropriately presented, and this Court erred in allowing,
testimony regarding gunshot residue tests when such a test
was never performed on the Defendant. This claim is also
meritless.

At trial, the Commonwealth presented testimony from
ballistics expert Dr. Robert Levine regarding the general
nature of gunshot residue and the basics of the gunshot
residue test. He also testified that the sooner the test was
done after the shots were fired, the more effective the test
would be, because the residue particles tend to come off the
hands with normal activity. Then, during the testimony of
Detective Hitchings, the following occurred:

Q. (Mr. Zur): What time did you say you went to
check his mother’s house?

A. (Det. Hitchings): It would have been at the latest
seven o’clock in the morning.

Q. This is several hours after the shooting
occurred, correct?

A. Approximately two and a half hours after the
shooting occurred. Once we learned his address we
went to that residence in an attempt to arrest him.

Q. If you had apprehended him two and a half
hours, after the shooting occurred would that have
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been sufficient time frame that you would have
actually asked for a gunshot residue kit?

A. Yes, as Dr. Levine noted four hours is like the
rule that the best chances of getting a positive reac-
tion to the test.

(T.T. p. 157-8).

Contrary to the Defendant’s assertion, there was no error
in this question. In recent years, the Court has noted an
increased awareness by jurors of various forensic matters,
what has been described as the “CSI effect.” Jurors have
come to demand forensic testing and despite all instructions
to the contrary, draw their own conclusions if none is pre-
sented. The Commonwealth now regularly mentions such
forensic evidence, or the reason(s) why none is being offered
in their opening and closing statements, and testimony is
often offered on the subject. Here, the testimony regarding
the Gunshot Residue Test in general and the specific reasons
why a test was not done in this case was appropriate to sim-
ply explain to the jury why, even if the Defendant was in cus-
tody the day after the shooting, a, test would not have been
effective and therefore was not done. There was no error in
the admission of the testimony.

However, the Defendant also takes issue with Mr. Zur’s
statements regarding the gunshot residue test during his
closing argument and the implications he drew from that for
the jury. He stated:

MR. ZUR: Now, you also heard testimony that—
from Detective Tom Foley Labron Ross turned
himself in. Well, I would suggest to you that actual-
ly is just as consistent with someone who is guilty
as someone who is not guilty. If you are in his posi-
tion and you know the police are looking for you,
well you have two options; one is to run and the
other is to turn yourself in. Clearly if you run and
hide it gives the impression that you are guilty. So
he had no other choice. The other thing is they
knew where to find him. So, he was really left little
choice but just simply to at least appear to be coop-
erative, to at least show the detectives well, I didn’t
do this because look here, I’m talking to you and
I’m cooperating. It is meaningless.

What would count for something if Labron Ross
answered the door at his mother’s house where he
said he was asleep until nine in the morning.
Detective Hitchings went to that house, knocked on
the door several times and no one answered. And
the reason is—and I think it should be quite obvious
is that because at that point a gunshot residue kit
would have had some effect. Would have only been
several hours since the shooting occurred.
However, he didn’t turn himself in until 32 hours
later when any evidence or any sort of gunshot
residue test is worthless because of the poor adhe-
sive quality of gunshot residue.

(T.T. p. 209-10).

“Prosecutorial misconduct does not occur unless the
unavoidable effect of the comments at issue was to prejudice
the jurors by forming in their minds a fixed bias and hostili-
ty toward the defendant, thus impeding their ability to
weight the evidence objectively and render a true verdict.
Due to the nature of a criminal trial, both sides must be
allowed reasonable latitude in presenting their case to the
jury…. Prosecutorial misconduct will not be found where
comments made were done so for oratorical flair.”

Commonwealth v. Miller, 897 A.2d 1281, 1291 (Pa.Super.
2006). The question to be answered in evaluating a claim of
prosecutorial misconduct is whether the defendant “was
deprived of a fair trial, not a perfect one.” Commonwealth v.
Einhorn, 911 A.2d 960, 970 (Pa.Super. 2006).

The Defendant now alleges that Mr. Zur “manufactured
an inference” that the Defendant deliberately waited 32
hours to turn himself in because he knew that a gunshot
residue test would be ineffective after that amount of time.

During his closing argument, Mr. Zur was entitled to
make and argue all inferences that could reasonably be
derived from the evidence presented. Commonwealth v.
Robinson, 877 A.2d 433, 441 (Pa. 2005). Though the state-
ment was perhaps a bit far-fetched and was certainly not the
Commonwealth’s best argument, the statement was reason-
ably derived from the evidence presented at trial. The state-
ment did not, in any way, prejudice the jury or the defendant
and in no way prevented him from getting a fair trial.

As noted exhaustively above, Ms. Mickle identified the
Defendant as the shooter and given her positive and certain
identification, Mr. Zur’s comments certainly were not the
reason that the Defendant was convicted. Counsel was cer-
tainly not ineffective for failing to raise this claim and there-
fore, under the circumstances, this claim must also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of September 17, 2007 must be dismissed.

BY THE COURT
/s/McDaniel, A.J.

Date: January 22, 2008

1 18 Pa.C.S.A. §3502
2 18 Pa.C.S.A. §901 (2 counts)
3 18 Pa.C.S.A. §2702(a)(4)–amended to §2702(a)(1) (2 counts) 
4 18 Pa.C.S.A. §2705 (2 counts)

Commonwealth of Pennsylvania v.
Julius James Clark a/k/a Julius James Brown
Criminal Law—Post Conviction Relief Act (“PCRA”)—
Ineffective Assistance of Counsel

1. In order to establish ineffective assistance of counsel
for failure to call a witness, a defendant must plead and prove
that the witness existed, that the witness was available at the
time of trial, that trial counsel knew or should have known of
the witness’s existence, that the witness was willing to testi-
fy, and that the absence of testimony prejudiced the defen-
dant Comm. v. Crawley, 541 Pa. 408, 663 A.2d 678 (1995).

2. Where defendant has failed to establish that the wit-
ness was available at the time of trial and that he was willing
to testify at trial, the defendant’s claim of ineffective assis-
tance of counsel is without merit as it does not satisfy each
of the prongs of the test set forth in Crawley.

3. Defendant’s claim for ineffective assistance of counsel
when trial counsel failed to file a Post-Sentencing Motion
challenging the weight of the evidence regarding
Defendant’s convictions for robberies graded as first-degree
felonies and appellate counsel failed to raise the issue on
direct appeal will fail as the Defendant’s claim regarding the
weight of evidence was found to be preposterous. Both vic-
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tims testified that they were in fear and that they were phys-
ically assaulted. Trial and appellate counsel cannot be found
to have rendered ineffective assistance in failing to pursue a
meritless claim.

4. Defendant’s claim for ineffective assistance of counsel
when his attorney failed to object to the prosecutor’s refer-
ence to threats that he allegedly made to the victim’s sons
and the court’s charge to the jury in that regard will fail
when the claim had been previously litigated and the
Superior Court found the claim of prosecutorial misconduct
to be without merit.

(Shannon F. Barkley)

James R. Gilmore for the Commonwealth.
Scott Coffey for the Defendant.

No. CC 200401043. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., February 1, 2008—The Defendant, Julius

James Brown, was found guilty by a jury of two counts of
Robbery, 18 Pa.C.S.A. §3701, on January 7, 2005. On March
7, 2005, the Defendant was sentenced to serve two consecu-
tive periods of incarceration of not less than five (5) years
nor more than ten (10) years.

A direct appeal was filed to the Pennsylvania Superior
Court, who affirmed the judgment of sentence in a
Memorandum Opinion issued on March 13, 2006. A subse-
quent Petition for Allowance of Appeal to the Supreme Court
was denied on August 29, 2006.

On February 7, 2007, the Defendant filed a Petition under
the Post-Conviction Relief Act. Counsel was appointed and a
Hybrid Amended Petition and No Merit Letter was filed. The
Commonwealth filed an Answer. On November 29, 2007,
after a Notice of Intention to Dismiss had been filed, an
Order of Court was issued dismissing the Defendant’s
Petition without a hearing.

On appeal, the Defendant alleges that prior counsel ren-
dered ineffective assistance in failing to present the testimo-
ny of an alibi witness at trial, in failing to file a Post-
Sentencing Motion challenging the weight of the evidence,
and in failing to object to the prosecutor’s references to the
threats to the victim’s son and the Court’s charge to the jury
in that regard. Our Supreme Court, in Commonwealth v.
Kimball, 724 A.2d 326, 333 (Pa. 1999), set forth the standard
to be used in assessing a claim of ineffective assistance of
counsel in the context of a PCRA Petition as follows:

The petitioner must still show, by a preponderance
of the evidence, ineffective assistance of counsel
which, in the circumstances of the particular case,
so undermined the truth-determining process that
no reasonable adjudication of guilt or innocence
could have taken place. This requires the petition-
er to show: (1) that the claim is of arguable merit;
(2) that counsel had no reasonable strategic basis
for his or her action or inaction; and (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceeding would have been different.

If Petitioner fails to meet one of the three prongs of the
test, he has not overcome the presumption of effectiveness of
counsel and an evidentiary hearing is not required. Id.

The Defendant’s first claim of ineffective assistance is
that counsel failed to present the testimony of an alibi wit-
ness at trial. In order to establish a claim of ineffective assis-
tance of counsel for failure to call a witness, the Defendant
must plead and prove that the witness existed, that the wit-

ness was available at the time of trial, that trial counsel knew
or should have known of the witness’s existence, that the wit-
ness was willing to testify, and that the absence of the testi-
mony prejudiced the defendant. Commonwealth v. Crawley,
541 Pa. 408, 663 A.2d 676 (1995). While the Defendant has
shown that the witness, Eric Carpenter, existed and counsel
had some knowledge of his existence, he has failed to estab-
lish that the witness was available at the time of trial and
that he was willing to testify at that time. According to the
statements of defense counsel at trial, she made several
attempts to locate Mr. Carpenter, but was unable to do so.
Also, in the Affidavit attached to the Defendant’s Amended
Petition, Mr. Carpenter states that trial counsel probably had
difficulty locating him because he changed his address and
his telephone number; however, Mr. Carpenter never states
that he was willing to testify at the Defendant’s trial.
Accordingly, the Defendant has failed to satisfy each of the
prongs of the test set forth in Crawley; and therefore, this
claim is without merit.

The Defendant’s second claim of ineffective assistance
is that trial counsel failed to file a Post-Sentencing Motion
challenging the weight of the evidence regarding the
Defendant’s convictions for Robberies graded as first
degree felonies and appellate counsel failed to raise this
issue on direct appeal. The Court notes that the Defendant
unsuccessfully challenged the sufficiency of the evidence
on his direct appeal by claiming that there was insufficient
evidence to prove that he was the perpetrator and that the
victims were in fear of serious bodily injury. He now
alleges that counsel should have claimed that the verdict
was against the weight of the evidence in that his actions in
pushing one victim to the ground while grabbing her purse
and pushing the other victim twice did not threaten either
victim, nor did it put either victim in fear of serious bodily
injury. An allegation that the verdict is contrary to the
weight of the evidence concedes that there is sufficient evi-
dence to sustain the verdict but contends that not with-
standing all of the facts, certain facts are so clearly of
greater weight that to ignore them or to give them equal
weight with all of the facts is to deny justice.
Commonwealth v. Lyons, 833 A.2d 245 (Pa.Super. 2003). As
this argument by the Defendant is preposterous, it could
not possibly have resulted in the Defendant being granted
a new trial on the grounds that the verdict was against the
weight of the evidence. Both victims expressed that they
were in fear and the Defendant physically assaulted both
women. As such, trial and appellate counsel cannot be
found to have rendered ineffective assistance in failing to
pursue a meritless claim.

The Defendant’s third claim of ineffective assistance is
that counsel failed to object to the prosecutor’s references to
the threats to the victim’s sons and the Court’s charge to the
jury in that regard. Initially, the Court notes that the allega-
tion of prosecutorial misconduct due to the prosecutor’s ref-
erence to perceived threats to the victim’s sons was
addressed by the Superior Court in the Defendant’s direct
appeal. The Superior Court found the claim to be without
merit; and therefore, that portion of this claim has been pre-
viously litigated. With regard to the Court’s charge to the
jury, the Court clearly instructed the jury that there were
two victims—Kathleen Scott and Josephine Vozza. When the
Court re-charged the jury after their question about whether
they should consider the perceived threat to the victim’s
sons, the Court reread the entire Robbery charge and again
noted the specific names of the victims, so that the jury
would understand that they must only consider the threat of
fear to the two named victims and not to third persons.
Accordingly, as the first portion of this allegation has been
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previously litigated and trial counsel had no grounds to
object to the charge of the Court or the re-charge by the
Court, there is no grounds for a claim of ineffectiveness with
regard to this issue.

For the foregoing reasons, the Court finds that the
Defendant’s PCRA Petition was properly dismissed without
a hearing.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
Daron Cox

Criminal Law—Post Conviction Relief Act (“PCRA”)—
Ineffective Assistance of Counsel

1. Trial counsel cannot be found to have provided ineffec-
tive assistance of counsel for failing to call a witness who
was neither available to testify at trial nor prepared to coop-
erate and appear as a defense witness. Furthermore, the
claim of ineffective assistance for failure to present a wit-
ness who was not available or willing to testify will be barred
when the merits of the claim were previously reviewed by
the Superior Court.

2. The after-discovered evidence rule as set forth in
Comm. v. Holmes, 905 A.2d 507 (Pa.Super. 1998) provides
that the sixty (60) day time limit provided for in §9545(b)(2)
begins with the date that the defendant knew of the after-dis-
covered evidence, not the date that he obtained that evidence
in some admissible form. Thus, the sixty (60) day time limit
on admissibility of after-discovered evidence began to run
from the time that the Defendant knew of the existence of
the new witness, not on the date that the new witness, con-
firmed the facts in an affidavit.

3. The state legislature carved out specific exceptions
for late filing of PCRA petitions, ineffective assistance of
counsel is not one of those exceptions. Allegations of inef-
fective assistance of counsel will not overcome the jurisdic-
tional timeliness of the, PCRA. Comm. v. Wharton, 886 A.2d
1120 (2005).

4. A criminal Defendant is required to make a prima
facie showing that the proceedings resulting in his convic-
tion were so unfair that a miscarriage of justice may have
occurred. Comm. v. Lawson, 549 A.2d 107 (Pa. 1988). A
miscarriage of justice for a Defendant’s inability to provide
witness testimony will not be found when the court deter-
mines that the testimony, had it been offered at trial would
not have affected the outcome, as one of the witnesses pro-
vided contradictory affidavits and information that contra-
dicted another witness’s testimony and the other witness
acknowledged that he was under the influence of alcohol
and marijuana.

(Shannon F. Barkley)

Kevin F. McCarthy for the Commonwealth.
Michael J. Healey for Defendant.

Nos. CC 199702029 & 199701126. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION AND ORDER OF COURT
Manning, J., February 12, 2008—Before the Court is the

Amended Second and Subsequent Post Conviction Relief Act
Petition filed by the defendant, Daron Cox. On July 24, 1997
a jury found the defendant guilty of one count of First
Degree Murder in the death of Brian Roberts. He was also
found guilty of violating the Uniform Firearms Act. He was
sentenced to life imprisonment on the homicide charge and
to 3 1/2 to 7 years on the firearms violation. He filed an
appeal and argued in the Superior Court that he was entitled
to a new trial on the following bases:

1. That trial counsel was ineffective in failing to
interview two eyewitnesses prior to trial;

2. That trial counsel was ineffective in failing to
present Taneka Jackson as a witness;

3. That trial counsel was ineffective in failing to
object to the testimony of Raishaie Smith;

4. That the Court erred in denying the defendant’s
motion to suppress his confession; and

5. That the Court erred in admitting a statement
from the victim that was hearsay.

The Superior Court affirmed the judgment of sentence on
January 19, 1999. A Petition for Allowance of Appeal to the
Pennsylvania Supreme Court was denied on June 22, 1999.

The defendant filed his first PCRA Petition on June 13,
2000. Counsel was appointed but later withdrew. New
counsel entered his appearance a short time thereafter and
filed an Amended Petition in which he claimed that trial
counsel was ineffective for failing to call Orande Shelton
and Jamil Gray as witnesses at trial. The Court issued a
Notice of Intention to Dismiss on March 8, 2002 on the
basis that the Petition failed to allege facts in support of
the ineffective assistance of counsel claim. The defendant
then filed an Amended Petition and supplied affidavits
from these witnesses that eliminated the defects that
caused the Court to issue the Notice of Intention to
Dismiss. The Court scheduled a hearing for June 7, 2004.
At that hearing, the Court heard testimony from Jamil
Gray, trial counsel and appellate counsel. Orande Shelton
was not available to testify because of his alleged involve-
ment the previous evening in a police pursuit that resulted
in an accident and the death of a passenger in the vehicle
being driven by Mr. Shelton. Mr. Shelton had apparently
fled the scene was wanted in connection with the incident.
He did not appear for the hearing.

After the hearing, the Court denied the petition and the
defendant appealed. The Court explained in its Opinion that
the petition was denied because the testimony presented at
the PCRA hearing on behalf of the defendant was not credi-
ble. The Court further concluded that the testimony of Gray
would not have affected the outcome of the trial. With regard
to Orande Shelton, the Court stated that it did not continue
the PCRA hearing or allow the defendant to supplement the
record from that hearing with testimony from Orande
Shelton because Shelton has supplied two affidavits in this
matter that were contradictory. In his initial affidavit, exe-
cuted in 2000 and submitted with the pro se Petition filed by
the defendant in 2000, he claimed that the shooter he
observed could not have been this defendant because the
shooter was taller and thinner than the defendant. In the
affidavit executed in 2001, he claimed that the shooter could
not have been the defendant because he was “shorter and
heavier” than the defendant.

The Superior Court affirmed the denial of the defendant’s
first PCRA Petition on September 24, 2005. The Court specif-
ically upheld this Court’s determination that Jamil Gray was
not credible and that the conflicting affidavits of Orande
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Shelton Justified the Court’s decision to not continue the
PCRA hearing or to reopen the record of the PCRA hearing
for his testimony. The defendant did not file a Petition for
Allowance of Appeal to the Supreme Court.

On November 3, 2006 the defendant filed a Second and
Subsequent PCRA Petition. Represented by the same attor-
ney who pursued the first PCRA petition, the defendant
claimed in this petition that he was entitled to a new trial on
the basis of after discovered evidence and ineffective assis-
tance of counsel. The after discovered evidence claim is
based on an affidavit from a DeWayne Jackson who claimed
that he was present when the victim was shot and that the
shooter could not have been the defendant because the
shooter was Roland Cephas, who was shorter and stockier
than the defendant. Jackson also claimed that the
Commonwealth’s eyewitness to the shooting, Raishaie Smith
could not have seen the defendant shoot Roberts as Smith
was not present when the shooting occurred. Finally,
Jackson claimed that Smith called him later and asked him
who the shooter was because Smith wanted to use that infor-
mation to obtain his release from juvenile detention. In this
Petition, the defendant again raised the claim that counsel
was ineffective for failing to call Orande Shelton.

On April 24, 2007 this Court issued a Notice of Intention
to Dismiss, advising the defendant the Court intended to dis-
miss his petition because the after discovered evidence
claim was untimely in that the PCRA Petition was filed on
November 3, 2006 and the defendant claimed that he learned
of the information from Jackson in August 2006 when he dis-
cussed the matter with him in the prison yard. The claim
involving Orande Shelton was going to be dismissed because
it was previously litigated. The Court concluded that the
defendant had not made out a prima facie showing that the
proceedings resulting in his conviction were so unfair that a
miscarriage of justice had occurred.

On May 25, 2007 present counsel entered his appear-
ance for the defendant. A Response to the Notice of
Intention to Dismiss was filed as was a Motion for Leave to
Amend Second and Subsequent PCRA Petition. In these fil-
ings, the defendant argued that the claim based on Jackson
was timely because it was filed within 60 days of the execu-
tion by Jackson of the affidavit submitted with the Petition.
New counsel also argued that the late filing should be
excused because previous counsel was ineffective for fail-
ing to timely file the Petition. On July 3, 2007 the Court
granted the Motion for Leave to Amend. The parties were
provided with deadlines for filing and a hearing was sched-
uled for September 10, 2007. The Amended Petition was
filed as was the Commonwealth’s Answer. Both parties
filed briefs. Based upon a review of pleadings and of the
entire record in this matter, the Court is convinced that its
decision in April of this year to dismiss this Petition with-
out a hearing was correct.

First, with regard to the claim based on the affidavit of
Orande Shelton, this claim was previously litigated. Both
this Court and the Superior Court determined that the facts
set forth in Shelton’s affidavit were not sufficient to warrant
a hearing because of the inconsistency between the two affi-
davits he supplied. The Superior Court also observed that
trial counsel explained, during the June 4, 2004 PCRA hear-
ing, why he chose not to present evidence from Shelton. That
Court concluded: “…the record establishes that Mr. Shelton,
an eyewitness who undoubtedly knew of Appellant’s arrest,
was neither available to testify at trial nor prepared to coop-
erate and appear as a defense witness; thus, Mr. Sokolsky
[trial counsel] cannot be deemed ineffective for failing to
call him as a witness.” (Superior Court of Pennsylvania,
Memorandum Opinion, September 14, 2005).1 As the defen-

dant had review of the merits of this issue in the Superior
Court, the highest appellate court in which he could have
had review as a matter of right, the claim is previously liti-
gated. 42 Pa.C.S.A. §9544 (b).

Turning to the after discovered evidence claim, this
claim will be dismissed for two reasons. First, the Superior
Court in Commonwealth v. Holmes, 905 A.2d 507 (Pa.Super.
1998) held that the sixty (60) day time limit provided for in
§9545(b)(2) begins from the date that the defendant knew
of the after-discovered evidence; not the date that he
obtained that evidence in some admissible form. The
Superior Court wrote:

Initially, we observe that Holmes failed to satisfy
his burden of proving that he raised the after-dis-
covered evidence claim within sixty days of the
date that new facts were first discovered pursuant
to 42 Pa.C.S.A. §9545(b)(2). Holmes did not disclose
the date Mr. Fauntleroy first informed him that he
knew that Holmes did not kill Jerome Harris. The
Holmes’ petition was admittedly filed within sixty
(60) days of the date of the Fauntleroy affidavit.
There is absolutely no indication that Mr.
Fauntleroy drafted the affidavit on the same day
that he first approached Appellant and revealed to
him the new information. Thus, Holmes failed to
demonstrate the predicate requirement that the
instant claim was raised within sixty days of the
date it first could be presented, and, therefore he
did not sustain his burden of pleading and proving
that the after-discovered evidence exception per-
mits him to circumvent the statutory time bar.

Holmes, supra, 905 A.2d at 510-511.
In this case, the record actually does establish when

DeWayne Jackson informed the defendant of the new facts
later set forth in the affidavit. DeWayne Jackson wrote in
his affidavit, “I told DaRon that I knew Raishaie lied when
I saw him in August 2006.” The last date in August 2006 that
the defendant could have learned of this information was
August 31, 2006. Accordingly, the last date that the petition
could have been timely filed was October 30, 2006. The fil-
ing on November 3, 2006 was, therefore, not timely. The
defendant’s argument that the 60 day time limit began to
run when the witness confirmed the facts related to the
defendant in an affidavit was rejected by the Superior Court
in Holmes. This Court is bound to follow the holding of the
Superior Court.

The defendant’s suggestion that the holding in Holmes is
somehow contrary to the Supreme Court’s holding in
Commonwealth v. Beasely, 741 A.2d 1258 (1999) is incor-
rect. In Beasely the Supreme Court did not address the
issue of whether the sixty-day time limit began to run from
the date an affidavit is executed or the date that the infor-
mation contained in the affidavit is received by the defen-
dant. The Supreme Court simply noted the date of the affi-
davit (May 23, 1990) when it held that the Petition filed on
January 16, 1997 was not untimely. The Supreme Court did
not hold, as the defendant contends in his brief, that the date
“to be looked” at is the date of the affidavit. That is a com-
plete misrepresentation of the Supreme Court’s holdings in
Beasely. This Court is bound to apply Holmes and find the
Petition untimely.2

The claim that the late filing can be excused because for-
mer counsel was ineffective in failing to timely file must also
be rejected. The legislature carved out specific exceptions
for late filing that could be applied. Ineffective assistance of
counsel is not among these exceptions. The Supreme Court,
in Commonwealth v. Wharton, 886 A.2d 1120 (2005), held: “It
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is well settled that allegations of ineffective assistance of
counsel will not overcome the jurisdictional timeliness
requirements of the PCRA.” Id., at 1126.

Even had this claim been raised timely it would have
been dismissed without a hearing. Because this is the
defendant’s second petition, he was required to make a
prima facie showing that the proceedings resulting in his
conviction were so unfair that a miscarriage of justice
may have occurred. Commonwealth v. Lawson, 549 A.2d
107 (Pa. 1988). The defendant did not meet this standard
with the testimony from Jackson, when that testimony is
considered along with all of the other evidence offered in
this matter. Most important among the matters in this
record that compels this conclusion are the other affi-
davits the defendant has offered since his conviction to
try to change the outcome of his trial, as well as the testi-
mony offered at the first PCRA hearing from Jamil Gray.
The two affidavits from Orande Shelton contradict one
another and one of them contradicts Jackson’s testimony.
While Jackson averred in his affidavit that the shooter
was Roland Cephas, who he described as being a “short
stocky dude,” and testified at trial that Cephas was about
5'5" or 5'6", Mr. Gray testified that the shooter was as
being “six, six three or something.” (N.T. 22). Gray also
testified that he could not identify the shooter because the
shooter concealed his face with a hooded sweatshirt.
Jackson, however, claimed that he was able to identify the
shooter because he could see his face. Jackson also
alleged in his affidavit that he had spent the evening par-
tying with several people; that they had been “…drinking
40’s and smoking marijuana” from the evening of
December 6 until approximately 2:30 or 3:30 a.m. on
December 7. Based upon all of the above, this Court finds
the testimony of Dewayne Jackson to not be credible and
further concludes that his testimony, had it been offered
at trial, would not have affected the outcome.

Given the inconsistencies between the other evidence
offered by the defendant in previous attempts to obtain col-
lateral relief, the fact that the new witness was, by his own
admission, under the influence of alcohol and marijuana
and in light of the overwhelming evidence of the defendant’s
guilt presented at trial, the Court concludes that the testi-
mony of DeWayne Jackson is insufficient to meet the
requirement that the defendant show that his conviction
was the result of proceedings so unfair that a miscarriage of
justice occurred.

For the reasons set forth in this Memorandum Opinion, an
Order will be filed contemporaneously with this
Memorandum denying the defendant’s Petition.

BY THE COURT:
/s/Manning, J.

Date: February 12, 2008

ORDER OF COURT
AND NOW, this 12th day of February, 2008, it is

ORDERED that the defendant’s PCRA Petition is DENIED.
The defendant is advised that he may file an appeal from this
Order within thirty days of the date of the Order.

The Office of Court Records, Criminal Division, is direct-
ed to serve a copy of this Memorandum Opinion and Order
upon counsel for the defendant, Michael J. Healey, Esquire,
at Healey and Hornack, P.C., The Pennsylvanian, Suite C-2,
1100 Liberty Avenue, Pittsburgh, Pennsylvania 15222, by
regular mail; upon the defendant at DK-3774, SCI
Huntingdon, 1100 Pike Street, Huntingdon, PA 16654 by cer-
tified mail-return receipt requested; and upon Ronald M.
Wabby, Jr., Esquire, Assistant District Attorney, Office of the
District Attorney of Allegheny County, by interoffice mail.

BY THE COURT:
/s/Manning, J.

Date: February 12, 2008

1 The defendant attempts to avoid the bar on claims previ-
ously litigated by submitting evidence in the form of records
from the Allegheny County Jail showing that Shelton was an
inmate there through June 18, 1997 and arguing that these
records undermines the credibility of Attorney Sokolsky’s
testimony during the first PCRA proceeding. A defendant
cannot avoid the previously litigation bar by offering differ-
ent theories in support of a previously litigated claim.
Commonwealth v. Marinelli, 810 A.2d 1257 (Pa. 2002).
Offering what amounts to impeachment evidence is nothing
more than an attempt to relitigate a previously denied claim
by using a different theory in support of that claim.
2 Although required to apply the ruling in Holmes, this Court
is troubled by the Superior Court’s holding because it is
inconsistent with the plain language of the statute. 42
Pa.C.S.A. §9545 (b)(2) provides “Any petition invoking the
exception provided in paragraph (1) shall be filed within 60
days of the date the claim could have been presented.
(Emphasis added). The plain language of this statute does
not require that the claim be presented within 60 days of the
defendant learning of the facts necessary to support the
claim; but, rather, within 60 days of the date that the claim
could be presented. A claim cannot be presented properly
under the PCRA unless the petition setting forth the claim
contains facts supporting the claim and where in the record
those facts appear or, of the facts are not in the record, the
identification of “…affidavits, documents or other evidence
showing such facts.” Pa. R. Crim P. 902 (A)(12). Accordingly,
a claim cannot be presented in a petition under the PCRA
unless the facts supporting that claim are already in the
record or the petition identifies the documents or evidence
that will set forth the facts supportive of the claims set forth
in the petition. Although the Court reluctantly concluded
that the holding in Holmes requires a dismissal pursuant to
section 9545 (b)(2), the Court had no reluctance in conclud-
ing that the after discovered evidence claim warranted dis-
missal without a hearing for the other reasons set forth in
this Memorandum Opinion.

Commonwealth of Pennsylvania v.
Ronald Aiello

Supplement to Post Conviction Relief Act Claim—Harmless
Error—Witness Certifications Regarding Defendant’s
Character

1. Erroneous statement in factual section of trial court
opinion that defendant violated a PFA Order did not impact
verdict where court described its reasons for the verdict and
those reasons did not make any reference to the PFA or the
fact that victim had filed a PFA petition.

2. Witness certifications filed in support of PCRA
Supplemental Petition do not support ineffective assistance
of counsel claim. Defendant’s claim that he was depressed
and that he ingested a drink and a Vicodin prior to confess-
ing to stabbing his wife did not render defendant’s counsel
ineffective for failing to pursue a mental infirmity defense or
for moving to suppress the confession. Certifications of char-
acter witnesses as to defendant’s reputation for non-violence
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and peacefulness would not have helped defendant who con-
fessed to stabbing his wife repeatedly and who acknowl-
edged that he lied to police because he was scared.

(Kenneth M. Argentieri)

Mark Tranquilli for the Commonwealth.
Louis Emmi for Defendant.

CC No. 20007117. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., February 19, 2008—This matter has been

remanded from the Superior Court to address an additional
claim raised in a Supplement to the defendant’s Amended
Post Conviction Collateral Relief Act (PCRA) Petition that
was filed with the Clerk of Courts between this Court’s filing
of the Notice of Intention to Dismiss and the filing of the final
Order of Court dismissing the defendant’s Petition. Although
the Supplement was filed with the Clerk of Courts, it was not
provided to this Court before the Final Order dismissing the
Petition was filed.

The Superior Court also pointed out that the Supplement
contained witness certifications that may impact upon the
Court’s disposition of the claims raised in the Amended
Petition. When this Court denied the defendant’s Petition, it
was unaware the Supplement had been filed. A review of
this Court’s file reveals that it does not contain a copy of
this Supplement, although it is unclear if that is because it
was not served on the Court or it was misplaced. Upon
remand, the Court obtained a copy of the Supplement and
will address in this Opinion the issues and facts raised
therein.

In the Supplement, the defendant raised one additional
claim that counsel was ineffective for failing to object to the
Court’s consideration of evidence pertaining a Protection
from Abuse (PFA) Act proceeding involving the defendant
and the victim. The Supplement also contained witness cer-
tifications and the Superior Court has requested that this
Court address what effect, if any, those certifications would
have had on this Court’s disposition of the defendant’s
Petition had they been available to the Court.

The Court is satisfied, after a review of the additional
claim identified in the Supplement and the witness certifica-
tions attached to that Supplement, that nothing in the supple-
ment warrants any reconsideration of the Court’s determina-
tion that the defendant is not entitled to relief pursuant to the
Post Conviction Collateral Relief Act.

Turning first to the issue concerning evidence of the
PFA, this is a red herring.1 As the record establishes, and as
counsel certainly knows, the statement in the Opinion that
the defendant violated a PFA Order when he entered the
residence and stabbed the victim was not accurate. The
record of the trial reveals, that it was made clear that the
victim filed, but later withdrew a PFA Petition approximate-
ly six months before her death. There was absolutely no evi-
dence presented that established or even suggested that
there was a PFA order in place on the day that the defendant
killed his wife.

Because no such evidence was introduced, it is impossi-
ble for the Court to have relied on the “surmised” violation
of a PFA Order in reaching its verdict, regardless of this
Court’s error in it recitation of the facts in an Opinion writ-
ten two years later. The Court also notes that it delineated or
the record its reasons for the verdict rendered prior to
announcing that verdict. There was absolutely no reference
to any PFA at that time because the Court gave no consider-
ation to the fact that the victim filed such a Petition.

Finally, when the Court addressed the sufficiency of the

evidence claim in its Opinion, there was no reference to the
PFA proceedings. The error that the Court made in its
recitation of the factual history of this matter in an Opinion
written two years after the trial is completely and utterly
irrelevant to the verdict rendered; a verdict reached based
on a consideration of the evidence admitted at trial and
nothing else.

As to the witness certifications, nothing contained in
them would have changed this Court’s finding that the defen-
dant was not entitled to relief pursuant to the PCRA. This
Court set forth at length in the Notice of Intention to Dismiss
why it believed that the claims raised in the Amended PCRA
Petition were without merit. None of the assertions made in
the certifications alter this Court’s analysis of the claims
raised in the Petition.

The first certification was from the defendant. It con-
tains no new information included in his Amended Petition,
either in the body of that Petition or in the exhibits attached
thereto. In his certification, he claims that he told his attor-
ney that he was depressed and had sought treatment or
counseling for his depression. He had claimed in his
Amended PCRA that counsel was ineffective for failing to
pursue a mental infirmity defense or to present expert tes-
timony in support of a claim that he acted in the heat of pas-
sion when he killed his wife and attached to that Petition
records establishing that he attended two counseling ses-
sions with a therapist with Catholic Charities. These records
established that the defendant suffered from depression.
This Court concluded, however, that these records did not
establish that counsel was ineffective in failing to pursue a
mental infirmity defense or a defense that he acted in the
heat of passion following adequate provocation. These
records were certainly of greater weight than the defen-
dant’s self serving claim in his certification that he was
depressed. If the records from his treatment sessions were
not enough to establish counsel’s ineffectiveness, then testi-
mony from the defendant that he was depressed or from lay
witnesses as to their belief in his depression would clearly
not have been enough to establish his claim. This Court
properly rejected this claim and nothing in the Supplement
would have altered that conclusion.

The defendant also stated in his certification that he
ingested a “rum and coke” and a vicodin approximately one
hour before he confessed to killing his wife. This fact was
also part of the defendant’s Amended Petition and formed
the basis for his claim that trial counsel was ineffective for
failing to move to suppress his confession on the basis that
he was so intoxicated. This Court concluded that even if the
defendant had ingested one alcoholic drink and a vicodin, he
would not have been rendered so intoxicated that he was not
capable of giving a voluntary statement, The Court wrote in
its opinion, “The fact that the defendant had one half of an
alcoholic drink and a single vicodin is certainly no evidence
that the defendant was so intoxicated that he could not
understand the Miranda warnings that, were given to him or
could not give a knowing, voluntary or intelligent statement
to the police.” As the defendant’s certification provided no
facts beyond those set forth in the Amended Petition, this
claim was properly dismissed.

The defendant also attached witness certifications from
two purported character witnesses, Joseph Iezzi and Harry
McDonald, in support of his claim that counsel was ineffec-
tive for failing to present evidence as to his reputation for
non-violence, peacefulness and truthfulness. While it is true
that the Amended Petition did not identify the character
witnesses or set forth the nature of their testimony, the
Court concluded that even had such information been pro-
vided, the claim would still have been found to lack merit
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given that the defendant admitted that he stabbed his wife
repeatedly after she made a comment critical of his mas-
culinity. Given that the defendant did not deny committing
the horribly violent act of repeatedly plunging a knife into
the body of another human being, it is difficult to see how
testimony from two of his acquaintances that he was known
in the community to be non-violent could possibly have
affected the outcome of this trial.

With regard to testimony that he had a reputation for
being truthful, the defendant claimed at trial that he initial-
ly lied to the police when he said that he acted in self
defense. He said that he did that because he was scared. He
then gave a statement more consistent with his trial testimo-
ny and which blamed his conduct on his “uncontrollable
rage” that resulted from his wife’s insulting comments about
his masculinity. Since the defendant admitted that he lied to
the police, testimony from character witnesses that he had a
good reputation for truthfulness would have been of little
utility. Because this Court was the fact-finder, it can state
with certainty that the introduction of the testimony
described in the certifications would not have changed the
outcome of this trial.

There are other problems with the proffered character
evidence. Harry McDonald’s certification revealed that he
did not meet the defendant until after he killed his wife.
According to the certification, McDonald met the defendant
on April 18, 2000. The attack on the victim took place three
days earlier, on April 15, 2000. Testimony that the defendant
had a reputation for non-violence, peacefulness and truth-
fulness during a time period that followed a brutally violent
assault and during which the defendant was incarcerated,
would hardly have been helpful. Joseph Iezzi, according to
the certification, would have testified as the defendant’s
reputation as it existed prior to and at the time of this inci-
dent. He also would have testified, however, that the defen-
dant “…was always a perfect gentleman, and I believe that
his late wife tormented and verbally abused and belittled an
otherwise stable, happy and good individual.” As the fact-
finder in this matter, this Court can state without equivoca-
tion that testimony from this witness that, in essence, the
victim brought this on herself, would not have been helpful
to the defendant.

Finally, the Supplement contained a certification of the
expected testimony of trial counsel, Louis Emmi, Esquire. If
called as a witness at the PCRA hearing, Mr. Emmi would
have testified that the defendant did not provide him with
the names of character witnesses other than the defendant’s
mother and brother. Moreover, he would have testified that
he believed that the presentation of character witnesses
would have opened the door to the admission of evidence
pertaining to the defendant’s prior violent conduct, which
included an incident where the defendant allegedly plunged
a knife into a mattress, cutting it. Regardless of whether the
defendant did provide his attorney with the names of char-
acter witnesses, this certification establishes that counsel
had a good strategic reason for not wanting to present char-
acter witnesses. Character evidence would have been of lim-
ited value given that the defendant did not deny that he fatal-
ly stabbed his wife.

For these reasons, the Court properly denied the
Defendant’s PCRA Petition.

BY THE COURT:
/s/Manning, J.

1 Salt cured herring has a strong reddish color and was once
used to train hunting dogs. A dog so trained could be drawn
off the trail of the animal it was pursuing by “dragging a red
herring across the trail.”

Commonwealth of Pennsylvania v.
Keith Dewayne Grace

Motion to Correct Illegal Sentence—Credit for Time Served
—Merger of Counts

1. Where defendant was sentenced following probation
revocation, he was entitled to credit for time served dur-
ing the period he had been imprisoned due to probation
violations.

2. Where the trial court originally did not sentence the
defendant at count two because it merged with count one, the
trial court’s subsequent imposition of probation at count two
following probation revocation was illegal.

3. The trial court has authority to enter an order provid-
ing credit for time served even though the matter is on
appeal, because a trial court never loses jurisdiction to cor-
rect illegal sentences.

(Carol L. Rosen)

Michael W. Streily for the Commonwealth.
Aaron D. Sontz for Defendant.

CC No. 200203996. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM AND ORDER OF COURT
Manning, J., March 13, 2008—The defendant filed a

Motion to Correct Illegal Sentence on December 21, 2007.
There is currently pending before the Superior Court an
appeal from this Court’s denial of post-sentence motions. In
his appeal, the defendant claims that the sentence imposed
following the revocation of the defendant’s probation was
illegal because he was not granted credit for time served and
because the Court imposed a sentence a sentence of proba-
tion at Count when no sentence was imposed at that Count at
the original sentence because that count merged with Count
1. These are the same claims raised in the Motion.

When the defendant filed his Post-Sentence Motion and
his Concise Statement of Matters Complained of on Appeal,
he did not have transcripts of the relevant proceedings and
did not supply the Court with anything that would have
established his claim. The Motion to Correct Illegal
Sentence, however, references passages from the sentencing
transcripts, which were only filed in mid December, and also
includes records from the Allegheny County Jail establish-
ing the dates during which the defendant was incarcerated
there on this case. A review of those and other records in this
matter reveal the following: The defendant entered a plea of
Nolo Contendere to two counts charging violations of 18
Pa.C.S.A. §4915 which deals with the failure of sexual offend-
ers to fulfill the registration requirements of Megan’s Law.
At the first count, he was sentenced to one year less one day
to two years less one day, to be followed by two years proba-
tion. No penalty was imposed at Count 2 as the Court deter-
mined that that offense merged with the offense at Count 1.
The defendant was given credit for time served from March
8, 2002. He was paroled on March 10, 2003.

The defendant was arrested on July 18, 2003 for proba-
tion and parole violations. Following a hearing on August 6,
2003, his parole and probation was revoked. He was then
sentenced to serve the balance of his sentence (one year and
six days) to be followed by five years probation. He was
transferred to the ACTA program. The defendant completed
his sentence, and left the ACTA program on July 24, 2004,
although he failed to complete that program. The defendant
was immediately placed on electronic home monitoring as a
condition of his probation and directed to find a suitable res-
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idence. Because of his inability to abide by the conditions of
the EHM; his failure to find suitable residence and two pos-
itive urine samples, he was returned to the Allegheny County
Jail on September 16, 2004 for violating the conditions of his
probation.

A hearing was held on February 9, 2005. The defendant’s
probation was continued and he was directed to comply with
his service plan. The Court lifted the detainer, but directed
that he only be released to the CROMISA program. The
defendant was eventually released to that program on March
9, 2005.

The defendant completed the CROMISA program in
November 2005, but was allowed to stay in residence there
because his two home plans were rejected as not suitable.
The officials at CROMISA advised him that they would have
to transfer him to the Renewal Center by December 27, 2005
unless he secured a suitable residence. He did not, and left
the CROMISA program on December 27, 2005 without the
permission of his probation officer. He was arrested the next
day, December 28, 2005 and remanded to the county jail. He
remained in the jail pending his submission of an appropri-
ate home plan. He finally submitted a suitable home plan
and was released on September 9, 2006.

The defendant was rearrested on February 2, 2007 for
violating the conditions of his probation by using controlled
substances. At the hearing held on May 24, 2007, the defen-
dant’s probation was revoked. The court then sentenced him
to not less than thirty or more than sixty months at Count 1
and two years consecutive probation at Count 2.

The defendant claims that his sentences were illegal
because he was not given credit for time served and because
he was sentenced to probation at Count 2, which the Court
previously determined merged with Count 1 for sentencing
purposes. The defendant further contends that this Court has
the authority to address both of these claims even though the
matter has been appealed because a sentencing court always
has jurisdiction to correct an illegal sentence. Based upon a
review of the record in this matter, the Court agrees with the
defendant. He was not given credit for the time that he
served in the Allegheny County Jail between September 16,
2004 and March 9, 2005 and between December 28, 2005 and
September 29, 2006. The records from the jail attached to the
defendant’s Motion clearly establish that he was incarcerat-
ed during these periods of time. The report from the proba-
tion office corroborates that those periods of incarceration
were attributable to this case. Accordingly, the defendant is
entitled to credit for 449 days towards the sentence of incar-
ceration imposed in this matter. This court has the authority
to enter an order providing that credit even though this mat-
ter is on appeal. A trial court never loses the jurisdiction to
correct illegal sentences. Commonwealth v. Holmes, 923
A.2d 57 (Pa. 2007),

The defendant is also correct with regard to the sentence
of probation imposed at Count 2. Because the Court did not
impose a sentence on that count by reason of merger, the
probationary sentence imposed on May 24, 2007 is an illegal
sentence and must be vacated. Commonwealth v. Sharpe,
665 A.2d 1194 (Pa.Super. 1995).

For the reasons set forth above, the following Order will
be entered:

ORDER OF COURT
AND NOW, this 13th day of March, 2008, the defendant’s

Motion to Correct Illegal Sentence is GRANTED and it is
ORDERED as follows:

1. The defendant shall be given credit for time
served for the time periods between September 16,
2004 and March 9, 2005 and between December 28,

2005 and September 29, 2006, a total of 449 days;

2. The sentence of two years probation imposed at
Count Two of the Information is VACATED, and

3. The Office of Court Records, Criminal Division,
shall serve copies of this Order upon counsel for
the defendant and the Office of the District
Attorney by interoffice mail and upon the State
Correctional Institution at Rockview, Box A,
Bellefonte, PA 16823-0820, by certified mail.

BY THE COURT
/s/Manning, J.

Commonwealth of Pennsylvania v.
Peter Perry Pajich

Interference With Custody of Children—Excessive Sentence

1. Defendant approached two nine-year-old boys who
were looking in the window of a store in a shopping center
while their parents were in another store. Defendant asked
boys to come with him in his car to help him find his dog.
Boys ran to parents and police found defendant in nearby
liquor store. Evidence sufficient to support guilt of crime of
interference with custody of children.

2. Sentence of 30 to 60 months with 10 years of probation
is not excessive in light of the defendant’s extensive criminal
history, impact of his conduct on victims, and consistency
with sentencing guidelines.

(Kenneth M. Argentieri)

Michael Streily for the Commonwealth.
Suzanne Swan for Defendant.

CC No. 200605410. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 18, 2008—The defendant, Peter

Perry Pajich, (hereinafter referred to as “Pajich”), has
appealed from his conviction on two counts of interference
with the custody of children, two counts of luring a child into
a motor vehicle and two counts of harassment, following a
non-jury trial before this Court on September 18, 2006. The
defendant was sentenced on December 12, 2006, to a term of
imprisonment of thirty to sixty months on the one count of
interference with the custody of children. Pajich received a
consecutive ten-year period of probation on the second count
of interference with the custody of children. No further
penalty was imposed on the remaining counts.

Pajich has caused to be filed a concise statement of mat-
ters complained of on appeal. This document raises three
assertions of error that Pajich intends to pursue on appeal.
These assertions are as follows: (1) the evidence was insuffi-
cient as a matter of law to sustain his convictions for inter-
ference with the custody of children, as Pajich contends that
the Commonwealth failed to prove beyond a reasonable
doubt that he took or enticed the minors. Pajich further con-
tends that the Commonwealth’s proof failed to establish that
he knew or acted in a reckless disregard of the likelihood of
causing serious alarm for the safety of these children; (2)
Pajich contends that the evidence was insufficient as a mat-
ter of law to sustain his two convictions for luring a child into
a motor vehicle, based upon his belief that the
Commonwealth failed to prove beyond a reasonable doubt
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that he possessed the necessary mens rea to commit these
crimes, where he was intoxicated and panhandling. Pajich
further contends that the Commonwealth failed to prove that
he took a substantial step toward the commission of those
crimes; and, (3) Pajich contends that he received an exces-
sive sentence of imprisonment, and that the sentence
imposed constituted an abuse of discretion.

The evidence presented at trial, in the light most favor-
able to the Commonwealth, established that Zachary
Bluming, (hereinafter referred to as “Zachary”), age nine,
and nine year old Logan Shebeck, (hereinafter referred to as
“Logan”), were at a shopping center with Zachary’s mom in
Monroeville, Pennsylvania on March 25, 2006. Zachary and
Logan were looking into the window of Bike Tech, a store at
that shopping center, while Zachary’s mother and aunt were
inside another store at the shopping center. Pajich
approached these two boys while they were standing by the
bike store, tapped Zachary on the shoulder, and told Zachary
and Logan that his dog had run away. Pajich asked Zachary
and Logan to come with him in his car to go back to his house
and look in the woods for Pajich’s dog. The boys ran at this
point, and Pajich chased them. The boys entered the store
where Zachary’s mother and aunt were shopping, and
informed them of Pajich’s actions. Pajich ran and hid behind
a car at this time.

The police were subsequently called to the shopping cen-
ter area. While the police were investigating this matter,
Logan spotted Pajich. Zachary and Logan ran down to a
police officer and advised him that they had seen Pajich, and
the police subsequently arrested Pajich in a liquor store in
that same shopping center. The parties also entered into a
stipulation that Pajich was not known to either of these chil-
dren or to the children’s parents and that he was not some-
body who was privileged to have custody or otherwise have
care and/or possession of these children.

When reviewing a challenge to the sufficiency of the evi-
dence, [the Appellate Court] must “accept all evidence and
all reasonable inferences there from, upon which the fact-
finder could have based the verdict, in order to determine
whether the Commonwealth’s evidence was legally suffi-
cient to support the verdict.” Commonwealth v. McClintock,
433 Pa.Super. 83, 639 A.2d 1222, 1223 (1994), quoting
Commonwealth v. Cody, 401 Pa.Super. 85, 584 A.2d 992, 993
(1991). An individual violates Section 2904, interference
with the custody of children, if he knowingly or recklessly
takes or entices any child under the age of eighteen from the
custody of that child’s parents or guardian or other lawful
custodian when he has no privilege to do so. Further, when
the defendant acts with knowledge that his conduct would
cause serious alarm for the safety of the child or acts in reck-
less disregard of the likelihood of causing such alarm, the
grading of the offense increases to a felony of the second
degree. It is Pajich’s contention here that he did not take or
entice the minor from the parents and that the
Commonwealth likewise failed to prove that he had knowl-
edge or acted in reckless disregard of the likelihood that his
conduct would cause serious alarm for the safety of the chil-
dren. Pajich’s argument relies upon his version of facts,
namely that he was simply a panhandler looking for money
to satisfy his desire for alcoholic beverages. That is not the
testimony, however, when taken in the light most favorable to
the Commonwealth. Rather, that testimony established that
Pajich approached two young children and sought to entice
them to leave the whereabouts of the shopping center, with
the parent and guardian of the children a short distance
away in another store. This conduct, taken in the light most
favorable to the Commonwealth, establishes that Pajich
sought to entice the children into his car to return to the area

of his home, purportedly to look for his dog. When the young
boys ran from Pajich, he chased them until the boys entered
the store where the one young man’s mother and aunt were
shopping. Pajich ran and hid at this time. This evidence,
taken in the light most favorable to the Commonwealth,
readily establishes Pajich’s guilt of the crime of interference
with the custody of children. See, Commonwealth v.
McClintock, supra.

Pajich next contends that the evidence was insufficient
as a matter of law to sustain his convictions for luring a
child into a motor vehicle. Pajich contends that the
Commonwealth failed to prove that he had the mens rea to
commit the crime, where he was intoxicated and panhan-
dling, and had no motor vehicle. Pajich also claims that the
Commonwealth failed to prove that he took a substantial
step toward committing these crimes. Once again, Pajich’s
reliance upon his testimony that he was intoxicated and
panhandling is of no moment, as the evidence, again taken
in the light most favorable to the Commonwealth, estab-
lished that Pajich sought to lure these boys into his vehicle
and remove them from the area of the shopping center. Even
assuming we credit Pajich’s testimony that he was intoxicat-
ed, Section 308 of the Crimes Code precludes the defense of
voluntary intoxication to this type of crime. In any event,
this Court rejected Pajich’s testimony that he was intoxicat-
ed. Rather, this Court chose to credit the testimony of the
two young boys concerning the actions of Pajich and his
statements on this occasion, including the testimony that he
ran and hid by a vehicle following his failed attempts to lure
the children from the shopping center site. The evidence,
including Pajich’s statements to the young boys, as well as
his conduct in chasing them following their flight from him,
and the fact that each were nine years old on the date in
question, readily establishes the elements set forth in
Section 2910 of the Crimes Code, namely, Pajich attempted
to lure these children into a motor vehicle or structure with-
out the consent of the parents or guardians of these chil-
dren. This evidence amply establishes the mens rea
requirements of 18 Pa.C.S. §302(c) as they apply to this
offense. See, Commonwealth v. Gallagher, 592 Pa. 262, 924
A.2d 636 (2007). It is further clear that Pajich’s conduct sat-
isfies the element of attempting to lure a child into a motor
vehicle. While the Supreme Court in Commonwealth v. Tate,
572 Pa. 411, 816 A.2d 1097 (2003), reversed a conviction
under the former version of Section 2910 of the Crimes
Code on an attempt theory, that statute has been modified to
make an attempt to lure a child a crime, under the formula-
tion of that statute as it existed at the time of Pajich’s
actions. The various Superior Court cases that had held that
an attempt to lure was sufficient prior to the decision in
Tate, supra, all recognized conduct similar to that exhibited
by Pajich in this particular instance. It is abundantly clear
that Pajich’s conduct herein, when taken in the light most
favorable to the Commonwealth as verdict winner, clearly
falls within the parameters of luring a child into a motor
vehicle statute. Accordingly, Pajich’s assertions of error
with respect to these convictions must fail.

Finally, Pajich seeks to challenge the sentence that he
received. Pajich claims that the Court abused its discretion
in imposing an excessive sentence of thirty to sixty months’
imprisonment, to be followed by a ten-year period of proba-
tion. The record reveals, however, that Pajich had an exten-
sive criminal history. Pajich’s conduct also had a significant
impact on his young victims, one of whom is afraid to enter
a public restroom by himself, the other of whom is terrified
to be in the area of a bike store in a public shopping center,
the area where the crime happened. Evidence at the sen-
tencing hearing also established that contrary to Pajich’s
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assertions that he had been intoxicated at the time of this
incident, witnesses observed no evidence of alcoholic bever-
ages, nor intoxication upon him at the time of his arrest. The
sentence that Pajich received was consistent with the
Sentencing Guidelines of the Commonwealth of
Pennsylvania, it was imposed after consideration of the pre-
sentence report, witnesses presented by the defense, testi-
mony provided by the Commonwealth, arguments by coun-
sel for both parties, as well as the statements of Pajich and a
review of the Sentencing Guidelines. The sentence is clearly
appropriate, given the conduct of Pajich in this matter and
the above factors. Accordingly, Pajich’s final assertion of
error must fail.

BY THE COURT:
/s/Cashman, J.

Commonwealth of Pennsylvania v.
Justin Lee Moultrie

Decertification of Juvenile—Identification—Sufficiency of
Evidence—Weight of Evidence

1. Although defendant completed Vision Quest boot
camp and the Allegheny Academy following his juvenile
delinquency adjudication, the fact that shortly after his
release from those programs he was engaging in the same
conduct that led to his juvenile adjudication shows he was
not amenable to rehabilitative programs available in the
juvenile system and supports the denial of his petition for
decertification.

2. The evidence–consisting of (1) Victim’s testimony that
she saw defendant, whom she knew from the neighborhood,
holding a gun and pointing it at her house and that she dove
behind her bed and immediately heard at least six gunshots;
(2) Corroboration evidence that the defendant knew the vic-
tim had met with police; and (3) Impeachment of the defen-
dant’s mother/alibi witness–overwhelmingly supported find-
ing that the defendant fired shots into the victim’s residence.

(Carol L. Rosen)

Christopher Avetta for the Commonwealth.
John Knorr for Defendant.

CC No. 200504078. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., March 19, 2008—The defendant, Justin Lee

Moultrie, was charged by criminal information with one
count of aggravated assault (18 Pa.C.S.A. § 2702 (A) (l)); one
count of discharge of a firearm into an occupied structure
(18 Pa.C.S.A. §2707.1 (A)); and one count of recklessly
endangering another person (18 Pa.C.S.A. §2705). The
charges involve an incident that occurred on March 8, 2005
when the defendant fired a number of shots into the resi-
dence of Cheri Barren, a neighbor who the defendant and his
fellow gang members apparently believed was the source of
several complaints to the police about their conduct. The vic-
tim positively identified the defendant as the individual she
saw pointing a gun at her home immediately before the shots
struck her home. The defendant, who was sixteen (16) years
and ten (10) months old at the time of his arrest, moved to
have his case decertified and transferred to juvenile court. A
hearing on that Motion was held before the Honorable John
A. Zottola on December 8, 2005. After that hearing, Judge

Zottola denied the decertification and the matter was even-
tually assigned to this Court.

The defendant proceeded non-jury and, at the conclusion
of the case, was adjudged guilty at all counts. On May 1,
2007, the Court sentenced him to not less than seventy two
(72) nor more than one hundred and eighty (180) months
incarceration on the charge of aggravated assault. No fur-
ther penalty was imposed on the remaining counts by reason
of the sentence imposed on Count 1. The defendant filed a
timely Motion for Judgment of Acquittal. This was denied by
Order dated July 20, 2007. The defendant thereafter filed an
appeal and, in a Concise Statement of Matters Complained of
an Appeal filed pursuant to this Court’s Order, identified the
following claims he intends to raise in that appeal:

1. The evidence was not sufficient support the verdict;

2. The verdict was against the weight of the, evidence;

3. The Court abused its discretion in imposing sen-
tence; and

4. The Court erred in denying the defendant’s
Petition to transfer jurisdiction to juvenile; court.

The Court would first note that because the decertifica-
tion matter was decided by the Honorable John A. Zottola,
this Court cannot set forth in this Opinion Judge Zottola’s
reasons for denying that Motion. The Court has, however,
reviewed the record from the decertification hearing and
that record amply supports Judge Zottola’s denial of the
defendant’s Motion. The evidence presented at that hearing
revealed that the defendant had been adjudicated delin-
quent for a Violation of the Uniform Firearms Act
(Possession of Firearms of a Minor), Receiving Stolen
Property and Possession of Instruments of Crime on May
27, 2004, less than a year prior to this incident. He was
remanded to a Vision Quest boot camp facility where he
remained until being released to the custody of his aunt on
September 5, 2004 and directed to attend the Allegheny
Academy. He completed the Academy program in
November 2004 and was placed on probation and was to
remain in his aunt’s custody. Although the defendant pre-
sented evidence tending to show that he successfully com-
pleted both the Vision Quest and Allegheny Academy pro-
grams, it also revealed that shortly after his release, when
he was supposed to be residing with his aunt in Hazelwood,
he was staying in South Oakland, associating with known or
suspected gang members and engaging in the type of con-
duct that led to his juvenile adjudication. The fact that he
was engaging in the same conduct that landed him in the
juvenile system shortly after being released clearly estab-
lished that he was not amenable to the rehabilitative pro-
grams available in the juvenile system. Although this Court
cannot speak for Judge Zottola, the record of the decertifi-
cation hearing supported his decision to allow the defen-
dant’s case to remain in the Criminal Division.

The defendant’s next two claims challenge the weight and
sufficiency of the evidence. The tests for both of these claims
are well known. “A claim challenging the sufficiency of the
evidence is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes each materi-
al element of the crime charged and the commission thereof
by the accused, beyond a reasonable doubt. Commonwealth
v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993).”
Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa.Super.
2000). A challenge to the weight of the evidence concedes
that the evidence is sufficient, but contends that the verdict
is so contrary to the evidence that it shocks the conscience of
the Court and that a new trial must be awarded so that jus-
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tice may prevail.
The evidence in this case consisted of the eyewitness tes-

timony of the victim and corroborating testimony from the
police officers who investigated the crime. The victim testi-
fied that she was asleep in her bed shortly after midnight on
March 8, 2005 when a loud sound woke her. She spent sever-
al seconds calming down before moving to the window at the
front of her house, lifting the blind and looking out. She said
that she saw the defendant and several other young men
standing in front of her house. The defendant had a gun in
his hand and was pointing it at her house. She dove behind
her bed and immediately heard at least six gunshots. She
also heard the bullets hitting her house and debris inside the
house falling. She had the presence of mind to grab a cord-
less phone before crawling into a bathtub for cover. She
called 911 and the police soon arrived.

This evidence was clearly sufficient to establish each ele-
ment of the crimes charged beyond a reasonable doubt.
Obviously, shots were fired into her home, clearly demon-
strating that the person who fired those shots did so with the
intent to cause serious bodily injury or death to the victim or
any person who happened to be in that home. The only issue
disputed at trial was the identity of the shooter. Resolving
that dispute turned on the credibility of the victim and those
witnesses presented by the defendant who claimed he was
with them when the shooting occurred. This Court was the
fact finder and found the victim’s testimony to be credible
and compelling. She was not identifying a stranger. She tes-
tified that she knew the defendant from the neighborhood.
He lived around the corner from her and she had been raised
with him and knew his mother and grandmother. Her testi-
mony was corroborated by tapes of phone calls between the
defendant and other suspected gang members obtained by a
joint robbery task force working in the area. These conver-
sations demonstrated that the defendant was aware that the
police had visited the victim’s home and that he and his asso-
ciates blamed her for cooperating with the police. The victim
related that the police had been to her home the day before
the attack and that their marked police vehicles were parked
in front of her house while they met with her on a matter
actually unrelated to the defendant. The defendant’s com-
ments on the taped calls reveal that he observed the police
vehicles in front of her house and suspected that she was
providing the police with information.

The defendant did not testify, but offered testimony from
his mother, Jamelle Moultrie, and his 16 year old brother,
James Moultrie. They claimed that the defendant was in
their home with them watching television when the incident
occurred. As this Court’s verdict reveals, the testimony of
the defendant’s mother and brother was not credible. Mrs.
Moultrie claimed that within seconds of hearing the shots,
she received a telephone call from a neighbor, Sue Israel,
who called to see if anyone was hurt. The Commonwealth
presented in rebuttal another neighbor, Barbara Richmond,
who testified that she also spoke with Sue Israel on the night
of the shooting and that Ms. Israel told her that she was next
going to call the Moultrie’s to determine their condition.
According to Ms. Richmond, however, this call took place 15
minutes after she heard the shots.

In light of the victim’s positive identification of the defen-
dant and the impeachment of the alleged alibi by the testi-
mony of Ms. Richmond, this Court concluded that neither
Ms. Moultrie nor James Moultrie were worthy of belief.
Frankly, the evidence was not only sufficient; it was over-
whelming. The verdict rendered was wholly consistent with
the evidence presented. The challenges to the weight and
sufficiency of the evidence were properly rejected.

Finally, the defendant challenges the sentence imposed,

contending that it was an abuse of discretion. The defendant
was subject to a mandatory minimum sentence of five (5)
years incarceration because he committed the offense of
Aggravated Assault with the a firearm. The standard range
minimum sentence was 48 to 60 months. The aggravated
range sentence was 60 to 72 months. The sentence the Court
imposed, not less than 72 or more than 180 months, was
within the guidelines, at the top of the aggravated range. It
was an appropriate sentence and was imposed after a con-
sideration of all of the factors that are to guide the Court in
imposing sentence. The Sentencing Code directs the Court
when imposing a sentence of confinement, to impose a sen-
tence that is consistent with “…the protection of the public,
the gravity of the offense as it relates to the impact on the life
of the victim and on the community and the rehabilitative
needs of the defendant.” 42 Pa.C.S.A. §9721 (b).

The facts of this case and the evidence presented at sen-
tencing amply demonstrated that this defendant was a men-
ace to the victim and the other members of the south
Oakland community. The protection of that community
required that he be removed from there for as long as possi-
ble. He also posed, and most likely continues to pose, a real
and direct threat to the life of this victim. He tried to kill her
when he suspected that she might be talking to the police
about his associates and him. Now that she demonstrated the
courage to appear in Court and testify, the danger to her can
only be greater. As for his rehabilitative needs, they must
defer to the needs of the victim and the community for safe-
ty. The sentence imposed was not an abuse of discretion; it
was wholly consistent with the general principles that are to
guide a Court when fashioning a sentence.

For the reasons set forth herein, the defendant’s judg-
ment of sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: March 19, 2008

Commonwealth of Pennsylvania v.
Raymond S. White

Illegal Sentence—Excessive Sentence—Ineffectiveness

1. Even after the thirty-day period to modify sentence has
expired, the trial court has inherent power to correct an ille-
gal sentence resulting from a clerical error.

2. A claim that a sentence is excessive even though it is
within the statutory maximum presents a substantial ques-
tion that can be reviewed on a case-by-case basis.

3. Bald allegation that sentence is excessive is insuffi-
cient to raise substantial question.

4. Aggregate sentence of incarceration of not less than
thirteen and one-half nor more than twenty-seven years was
not excessive and not an abuse of discretion but rather com-
plied with the Sentencing Code in considering the needs of
the victim and the rehabilitative needs of the defendant
where: 1) the defendant beat victim’s head on concrete until
victim was limp and continued to beat her until police forced
him to stop at gunpoint; 2) victim was in coma for fifty-five
days, and where victim had to learn to walk and talk again,
and no longer had use of left hand and could raise right arm
only slightly; and 3) the defendant exhibited a lack of
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remorse and tried to shift blame to the victim.

5. Counsel was not ineffective in failing to object to with-
draw of plea agreement where the record is totally devoid of
any agreement having been either offered or withdrawn.

(Carol L. Rosen)

Michael W. Streily for the Commonwealth.
Donna J. McClelland for Defendant.

CC Nos. 200108387; 200110708. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 26, 2008—The instant appeal results

from the reinstatement of Raymond S. White’s (hereinafter
referred to as “White”), appellate rights as a result of the
granting of the second Petition for Post-Conviction Relief.
The procedural history of White’s case was fully described
in this Court’s prior Opinion and the Opinion of the Superior
Court reinstating White’s appellate rights. In his current
appeal, White has asserted six claims of error. Initially he
suggests that his sentence of three and one-half to seven
years at criminal complaint number 200108387, where he
was charged with the crimes of unlawful restraint and sim-
ple assault, is illegal. White next suggests that the aggregate
sentence for his two cases of thirteen and one-half to twenty-
seven years is excessive and an abuse of discretion. White
next maintains that White’s trial counsel was ineffective in:
a) failing to raise the claim of the illegality of his three and
one-half to seven year sentence; b) failing to raise a claim
that his aggregate sentence of thirteen and one-half to twen-
ty-seven years was excessive and an abuse of discretion; c)
was ineffective in failing to insure that White received the
plea agreement previously tendered by the Commonwealth;
and, d) that his trial counsel was ineffective for failing to
advise White that the Commonwealth had rescinded the plea
agreement previously offered.

White’s first claim of error is that a sentence of a period
of incarceration of not less than three and one-half nor more
than seven years for the crime of unlawful restraint is an
illegal sentence since it exceeded the maximum penalty for
that crime. White was charged at two separate complaints as
a result of his conduct toward his victim, Toni Wilson, (here-
inafter referred to as “Wilson”). At the first complaint, White
was charged with the crimes of unlawful restraint and sim-
ple assault. Unlawful restraint is graded as a misdemeanor
in the first degree, therefore having a maximum penalty of a
period of incarceration of not less than two and one-half nor
more than five years. Simple assault is graded as a misde-
meanor in the second degree, having a maximum penalty of
a period of incarceration of not less than one or more than
two years. At the time of sentencing, this Court had available
to it the presentence report that was prepared and also had
the benefit of the victim’s impact statement and photographs
that were taken of the victim which demonstrated the
injuries that White had inflicted upon his victim. In review-
ing all of the information in this case, this Court came to the
conclusion that the appropriate sentence to be imposed upon
White for his pleas of guilty to the charges of unlawful
restraint and simple assault were to be statutory maximums
at each count which resulted in an aggregate sentence of a
period of incarceration of not less than three and one-half
nor more than seven years. However, in preparing the sen-
tencing Order, a clerical error was made since the sentenc-
ing Order designates both charges on the sentencing Order;
but, it aggregated the sentences to count one, thereby mak-
ing it appear that White was sentenced only at that count
which would then mean that his sentence is illegal since it

exceeds the statutory maximum sentence permitted.
In Commonwealth v. Pastorkovic, 390 Pa.Super. 1, 567

A.2d 1089 (1989), the Superior Court recognized that a Trial
Court had the inherent power to rectify an error in sentenc-
ing so as to correct an illegal sentence even when the thirty-
day time period for modification had expired. The recogni-
tion of this inherent power to correct an illegal sentence was
set forth by the Supreme Court in Commonwealth v. Jones,
520 Pa. 385, 554 A.2d 50, 52 (1989): “an illegal sentence is a
legal nullity, and sentencing courts must have the authority
to correct such a sentence even if that means increasing the
sentence.” To rectify the clerical error in this regard would
be to separate the aggregate sentence set forth on the origi-
nal sentencing Order then to show a sentence of two and one-
half to five years for the conviction of unlawful restraint and
a consecutive sentence of one to two years for the conviction
of simple assault. The ability to rectify an illegal sentence
has been recognized even after an appeal has been filed.
Commonwealth v. Moran, 823 A.2d 923 (Pa.Super. 2003).

White’s next claim of error is that the aggregate sen-
tence imposed upon him of a period of incarceration of not
less than thirteen and one-half nor more than twenty-seven
years is excessive and an abuse of discretion. As previous-
ly noted, White was sentenced to two and one-half to five
years for his conviction on the crime of unlawful restraint,
one to two years consecutive to that sentence for his convic-
tion of the crime of simple assault and ten to twenty years
on his conviction for the crime of aggravated assault. All of
these crimes involved the same victim, Wilson. The
Pennsylvania Supreme Court in Commonwealth v. Mouzon,
571 Pa. 419, 812 A.2d 617 (2002), recognized that a claim of
an excessive sentence within the statutory maximum does
present a substantial question that can be reviewed. The
claim of the excessiveness of the sentence, when the sen-
tence was within the statutory maximum, must be reviewed
on a case-by-case basis. Commonwealth v. Titus, 816 A.2d
251 (Pa.Super. 2003). However, bald allegations of exces-
siveness unaccompanied by a plausible argument that the
sentence imposed violated a provision of the Sentencing
Code are insufficient to raise a substantial question.
Commonwealth v. Mouzon, supra.

In Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957,
961-962 (2007), the Pennsylvania Supreme Court examined
the standard of review to be employed when the discre-
tionary aspect of sentencing has been challenged.

The standard of review typically refers to the level
of deference to be accorded a lower tribunal’s deci-
sion. Martha S. Davis, Standards of Review:
Judicial Review of Discretionary Decisionmaking,
2 J. Appellate Prac. & Process 47 (2000). Our Court
has stated that the proper standard of review when
considering whether to affirm the sentencing
court’s determination is an abuse of discretion.
Commonwealth v. Smith, 543 Pa. 566, 673 A.2d 893,
895 (1996)(“Imposition of a sentence is vested in
the discretion of the sentencing court and will not
be disturbed absent a manifest abuse of discre-
tion.”). As stated in Smith, an abuse of discretion is
more than a mere error of judgment; thus, a sen-
tencing court will not have abused its discretion
unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will.” Id.FN2

In more expansive terms, our Court recently
offered: “An abuse of discretion may not be found
merely because an appellate court might have
reached a different conclusion, but requires a
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result of manifest unreasonableness, or partiality,
prejudice, bias, or ill-will, or such lack of support
so as to be clearly erroneous.” Grady v. Frito-Lay,
Inc., 576 Pa. 546, 839 A.2d 1038, 1046 (2003).

FN2. As supported by both our case law mandating
review of the record, Smith, 673 A.2d at 895, and
the Sentencing Code requiring an appellate court to
review the “record” in making the reasonableness
determination described below, 42 Pa.C.S.
§9781(d), our scope of review on appeal is plenary,
in other words, we may review the entire record.

The rationale behind such broad discretion and the
concomitantly deferential standard of appellate
review is that the sentencing court is “in the best
position to determine the proper penalty for a par-
ticular offense based upon an evaluation of the
individual circumstances before it.” Common-
wealth v. Ward, 524 Pa. 48. 568 A.2d 1242. 1243
(1990); see also Commonwealth v. Jones, 418
Pa.Super. 93, 613 A.2d 587, 591 (1992)(en banc)
(offering that the sentencing court is in a superior
position to “view the defendant’s character, dis-
plays of remorse, defiance or indifference and the
overall effect and nature of the crime.”). Simply
stated, the sentencing court sentences flesh-and-
blood defendants and the nuances of sentencing
decisions are difficult to gauge from the cold tran-
script used upon appellate review. Moreover, the
sentencing court enjoys an institutional advantage
to appellate review, bringing to its decisions an
expertise, experience, and judgment that should
not be lightly disturbed. Even with the advent of
the sentencing guidelines,FN3 the power of sentenc-
ing is a function to be performed by the sentencing
court. Ward, 568 A.2d at 1243. Thus, rather than
cabin the exercise of a sentencing court’s discre-
tion, the guidelines merely inform the sentencing
decision. See also United States v. Salinas, 365 F.3d
582, 588 (7th Cir. 2004).

FN3. The sentencing guidelines were promulgated
by the Pennsylvania Commission on Sentencing to
be considered by and to aid courts in imposing sen-
tences. See generally Commonwealth v. Sessoms,
516 Pa. 365, 532 A.2d 775 (1987). The guidelines
were designed to bring greater rationality and con-
sistency to sentences and to eliminate unwarranted
disparity in sentencing. Commonwealth v. Mouzon,
571 Pa. 419, 812 A.2d 617, 620 n. 2 (2002) (plurality).

The Court, in Walls, went on further to review the question
of what an unreasonable sentence would be and how a deter-
mination would be made during an appellate review.

The Sentencing Code also sets forth express stan-
dards regarding appellate review of a defendant’s
sentence. As is apparent from the statutory provi-
sion setting forth the parameters of appellate
review, the central focus of substantive appellate
review with respect to a sentence outside of the
guidelines is whether the sentence is “unreason-
able”:

(c) Determination on appeal.–The appellate court
shall vacate the sentence and remand the case to
the sentencing court with instructions if it finds:

***

(3) the sentencing court sentenced outside the

sentencing guidelines and the sentence is unrea-
sonable.

In all other cases the appellate court shall affirm
the sentence imposed by the sentencing court. 42
Pa.C.S. §9781(c)(emphasis supplied).

In making this “unreasonableness” inquiry, the
General Assembly has set forth four factors that an
appellate court is to consider:

(d) Review of record.–In reviewing the record the
appellate court shall have regard for:

(1) The nature and circumstances of the offense and
the history and characteristics of the defendant.

(2) The opportunity of the sentencing court to
observe the defendant, including any presentence
investigation.

(3) The findings upon which the sentence was
based.

(4) The guidelines promulgated by the commission.

42 Pa.C.S. §9781(d).

Thus, under the Sentencing Code an appellate
court is to exercise its judgment in reviewing a sen-
tence outside the sentencing guidelines to assess
whether the sentencing court imposed a sentence
that is “unreasonable.” 42 Pa.C.S. §9781(c), (d).

Yet, what makes a sentence “unreasonable” is not
defined in the statute. Generally speaking, “unrea-
sonable” commonly connotes a decision that is
“irrational” or “not guided by sound judgment.”
The Random House Dictionary of the English
Language, 2084 (2nd ed.1987); see 1 Pa.C.S. §1903
(words to be construed according to their common
and approved usage). While a general understand-
ing of unreasonableness is helpful, in this context,
it is apparent that the General Assembly has
intended the concept of unreasonableness to be a
fluid one, as exemplified by the four factors set
forth in Section 9781(d) to be considered in making
this determination. Indeed, based upon the very
factors set out in Section 9781(d), it is clear that the
General Assembly intended the concept of unrea-
sonableness to be inherently a circumstance-
dependent concept that is flexible in understanding
and lacking precise definition. Cf. United States v.
Crosby, 397 F.3d 103, 115 (2nd Cir.2005)(explaining
concept or reasonableness in context of sentencing
matters).

Commonwealth v. Walls, supra., 926 A.2d at 963.

This Court, in fashioning White’s sentence, had the
opportunity to listen to the stipulated summaries of the two
events giving rise to White’s assault on Wilson; had the
opportunity to review a presentence report that was pre-
pared in aid of sentence; also had the ability to observe the
defendant and listen to his purported explanations of what
had transpired; and, had the benefit of the guidelines at the
time of his sentencing. In White’s first case, his victim,
Wilson, was dropping her daughter off at school on June 4,
2001, when White approached her car and got into the pas-
senger seat and placed a knife against her ribs and demand-
ed that he be taken to Wilson’s residence. Once they reached
the residence, White demanded Wilson’s car keys and got out
of the car in an attempt to walk around to the driver’s side of
the vehicle when Wilson locked the doors to her car. White
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was able to open the driver’s doors with the keys that he had
and a struggle ensued in which Wilson was yelling for help
and she was able to get the keys back from White and then
she drove off.

In White’s second case, which occurred approximately
five weeks later on July 14, 2001, Wilson received a tele-
phone call from her nine-year old daughter who was then in
the custody of her father, White. White got on the phone and
told Wilson that he wanted to bring their daughter back to
Wilson’s home, however, Wilson believed that it was too late
to do that. A short time later, Wilson’s nine-year old daugh-
ter appeared on the steps of Wilson’s residence and Wilson
wanted to know how she got there. Wilson went up onto the
porch and confronted White who told her that he had
brought their daughter back and then demanded that he be
given a hug. Wilson refused and an altercation between
them began.

In an effort to get away from White, Wilson bit White’s
nose. White then grabbed Wilson by the neck and threw her
down onto the ground, got on top of her and began to choke
her and was banging her head against the concrete porch
floor. Wilson’s sister-in-law, Edith Wilson, saw White beating
Wilson and ran out in an attempt to come to the aid of her sis-
ter-in-law. White continued to pound Wilson’s head on the
concrete until she went limp. Her sister-in-law was able to
get the nine-year old girl away from White and Wilson, all
the while she was screaming, “Don’t hurt Mommy.” Once
inside, Edith Wilson called 911 and then went back outside
in an effort to try to help her sister-in-law. Again, White was
pounding her head into the concrete porch and now both he
and Wilson were covered with blood. The police arrived and
White stopped only when the police ordered him at gunpoint
to get off of the victim. Paramedics were called and found
that Wilson was unresponsive, she had a very slight pulse,
and she had no sensation in any of her extremities. Wilson
was transported to Allegheny General Hospital where she
remained in a coma for fifty-five days. Following her release
from Allegheny General Hospital, she was transported to a
rehabilitation facility where she spent another month. While
at that rehabilitation facility, Wilson learned how to walk and
how to talk again.

Among the numerous injuries sustained by Wilson is the
impairment of her left hand and arm so that she cannot use
her left hand and she can only raise her arm slightly. Wilson
lost teeth as a result of this occurrence and she had scars on
her hands and neck which are permanent as a result of not
only injuries inflicted by White, but also the medical proce-
dures necessary to treat those injuries. Wilson also has
impairment of her vision as a result of orbital fractures that
she sustained in this beating. Underscoring the serious and
life-threatening injuries that Wilson sustained were the volu-
minous medical records that were generated in her treat-
ment not only at Allegheny General Hospital but, also, the
Rehabilitative Institute of Pittsburgh where she underwent
physical therapy.

This Court also had the benefit of observing White and
listening to him in an attempt to minimize what happened in
either event. In attempting to minimize his actions, White
also attempted to shift the blame for what happened to
Wilson and not himself. This Court considered the nature of
the attack, the fact that it was committed in the presence of
their nine-year old daughter, the continuation of the attack
after Wilson’s sister-in-law attempted to come to her aid, and
the fact that White only stopped after being forced to do so
at gunpoint. In addition, this Court also considered his lack
of remorse and the fact that he attempted to place the blame
for this incident on the victim and not himself. The presen-
tence report was also of an aid in coming to the ultimate con-

clusion that total confinement was required and that the
period of incarceration that would be appropriate was the
statutory maximum. The imposition of this sentence was nei-
ther irrational or not guided by sound judgment. It is clear
that the sentences imposed upon White were neither exces-
sive nor an abuse of discretion but, rather, complied with the
Sentencing Code since it considered the needs of the victim
and the rehabilitative needs of White.

White’s third claim of error is that his counsel was inef-
fective in failing to note the illegality of White’s original sen-
tence, in failing to raise the issue of the excessiveness and
unreasonableness of his aggregate sentence, in failing to
insure that White received the plea agreement previously
tendered by the Commonwealth and, finally, in failing to
advise White that the Commonwealth had withdrawn its plea
agreement. In order to be entitled to relief under the Post-
Conviction Relief Act, a petition must meet the eligibility
requirements set forth in 42 Pa.C.S.A. §9543(a), which pro-
vides as follows:

§9543. Eligibility for relief

(a) General rule.–To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprisonment,
probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.

(iv) The improper obstruction by government offi-
cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
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lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it
references “unitary review” by Pennsylvania Supreme
Court Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing the record in the instant case, it is clear that
White’s petition was timely filed and that his claims of the
ineffectiveness of counsel if plead and proven would estab-
lish the basis for entitlement to relief. To demonstrate his
counsel’s ineffectiveness, White was required to plead and to
prove the three-prong test set forth in Commonwealth v.
Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999).

By holding that the PCRA standard does not
impose a more onerous burden on a defendant than
that required by Pierce, we do not rewrite the
PCRA nor alter the test for proving ineffective
assistance of counsel in a PCRA petition. The peti-
tioner must still show, by a preponderance of the
evidence, ineffective assistance of counsel which,
in the circumstances of the particular case, so
undermined the truth-determining process that no
reliable adjudication of guilt or innocence could
have taken place. This requires the petitioner to
show: (1) that the claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for
his or her action or inaction; and, (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceedings would have been different. What we hold
today is that, where the petitioner has demonstrat-
ed that counsel’s ineffectiveness has created a rea-
sonable probability that the outcome of the pro-
ceedings would have been different, then no
reliable adjudication of guilt or innocence could
have taken place. Reliability of the adjudication of
guilt or innocence and the probability that coun-
sel’s ineffectiveness caused a different outcome of
the proceedings are concepts so closely intertwined
and commonly-rooted in Strickland that we refuse
to separate them.

It is axiomatic that counsel is presumed to be effective and
the burden of proving counsel’s ineffectiveness rests with
the petitioner. Commonwealth v. Rollins, 558 Pa. 532, 738
A.2d 435 (1999). As previously demonstrated, White’s first
two claims of ineffectiveness of his counsel with respect to
his sentences are without merit and, accordingly, trial coun-
sel could not be ineffective for failing to pursue a claim with-
out merit. With respect to his claims of ineffectiveness as
they relate to the proposed plea agreement, the record is
totally devoid of any agreement either offered or withdrawn.

The Assistant District Attorney assigned to White’s case,
David Spurgeon, (hereinafter referred to as “Spurgeon”),
testified at the post-conviction relief hearing with respect to
his conversations with White’s lawyers. Initially, White was
represented by Robert Goehring (hereinafter referred to as
“Goehring”), of the Public Defender’s Office and he stated
unequivocally that he had made no offer to Goehring due to
the severity of the injuries in this case and that he would only

accept a general plea. Goehring apparently conveyed this
information to White and was attempting to have him exe-
cute a guilty plea colloquy when White broke down and
refused to go forward. White requested new counsel and
Timothy Finnerty, (hereinafter referred to as “Finnerty”),
was appointed to be his new counsel. After Finnerty was
appointed, Spurgeon testified that he filed a petition to
amend the aggravated assault indictment to include a charge
of criminal attempt to commit criminal homicide but that
petition was never presented. On the date that this case was
scheduled for trial, Spurgeon testified that he once again
talked with Finnerty and was advised that White would be
willing to enter into a general plea and Spurgeon advised
him that as a result of that decision, he would not go forward
with his motion to amend the indictment to include the
charge of criminal attempt to commit criminal homicide.
There was no plea agreement ever offered to Finnerty.

White acted as his own counsel in the post-conviction
relief hearing and testified that he was offered a three to six
year plea agreement if he would enter a general plea. When
he cross-examined Spurgeon on this issue, Spurgeon told
him that there was never an offer of three to six years and
that offer would have been ludicrous since that type of sen-
tence would have been below the mitigated range for this
case. Finnerty testified and also stated that he had never
received a plea offer and that White told him a number of
times that he would be agreeable to a sentence of three to six
years; however, that was not an offer ever made by the
Commonwealth. The Sentencing Transcript demonstrates
the lack of a plea agreement and White’s knowledge that no
such plea agreement had ever been made when White
informed this Court “Whatever you decide with me I would
accept it with all fairness because I know it was wrong, Your
Honor.” Sentencing Transcript, page 19, lines 19-21.

The review of the record generated in this case clearly
indicates that no plea agreement was ever entered and,
accordingly, no plea agreement was ever withdrawn. White’s
contention that there was such a plea agreement for three to
six years is nothing more than White’s demand that that be
the sentence. That request was ludicrous since such a sen-
tence would be a substantial departure below the mitigated
range and would be a further acknowledgement of White’s
lack of remorse for the devastation that he visited upon his
victim. Since there was no plea agreement in this case,
White’s counsel could not have been ineffective for failing to
see that he was entitled to that agreement or in failing to
advise White that the plea agreement had been withdrawn.

BY THE COURT
/s/Cashman, J.

Date: March 26, 2008
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Reginald Hickman, Individually and as
Administrator of the Estate of

Catherine Hickman, Deceased v.
Woodhaven Care Center, LLC,

d/b/a Woodhaven Care Center, and
Grane Healthcare Co., d/b/a

Woodhaven Care Center
Preliminary Objections—Validity of Agreement to
Arbitrate—Scope of Authority Without Power of Attorney

1. Wife’s legal beneficiaries sued nursing home for negli-
gence and statutory violations which allegedly caused her
death. Nursing home sought dismissal of action based on
husband’s signature on Agreement to Arbitrate Disputes.

2. Husband without a power of attorney does not have
authority to execute an Agreement to Arbitrate Disputes on
behalf of his wife, who suffered a stroke and had no memory
recall at the time of admission to nursing home.

3. For husband to bind wife, she would have had to
authorize him to waive her right to sue in court or have taken
action to cause a third party to believe that she authorized
him to waive her rights. Marital relationship does not give
rise to agency relationship or invest spouse with apparent
authority.

(Kenneth M. Argentieri)

Robert F. Daly for Plaintiff.
Alan S. Baum for Defendants.

No. GD 07-017988. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., March 31, 2008—Defendants’ preliminary

objection in the form of a motion to compel arbitration of this
wrongful death and survival action is the subject of this
Opinion and Order of Court. The issues raised by this motion
relate to the validity of a nursing home agreement to arbi-
trate executed by the resident’s husband who did not have a
power of attorney to act on his wife’s behalf.

Defendants are Woodhaven Care Center, LLC, and
Grane Healthcare Company. Plaintiff alleges that these
defendants owned, operated, and/or managed Woodhaven
Care Center and were engaged in the business of providing
nursing care and assisted living personnel care services to
the general public.

Catherine Hickman, now deceased, was a resident in
Woodhaven Care Center. At the time of admission on May 25,
2005, she had already suffered a stroke and had no memory
recall. She was nonverbal and rarely understood others. She
required extensive assistance for most of her activities of
daily living, including bed mobility, walks in the room, eat-
ing, and toileting.

Plaintiff ’s claims are based on twenty-five alleged acts of
negligence described in ¶54 of the complaint, twenty-two
alleged violations of provisions of chapters of Title 28 of the
Pennsylvania Code governing nursing homes described in
¶58 of the complaint, and nineteen alleged violations of pro-
visions in Title 42 of the Code of Federal Regulations govern-
ing nursing homes described in ¶58 of the complaint.
Allegations include the failure to provide Ms. Hickman the
prescribed Restorative Nursing Program consistently to
assist in preventing her decline; the failure to establish and
implement an appropriate care plan for Ms. Hickman,

including an adequate plan of safety precautions against the
risks of PEG tube failure and pressure ulcers; the failure to
provide at least 2.7 hours of direct nursing care to Ms.
Hickman each day as required by 28 Pa. Code §211.12; the
failure to ensure that Ms. Hickman maintained acceptable
perimeters of nutritional status, such as body weight and
protein levels, as required by 42 C.F.R. §483.25; and the fail-
ure to ensure that Ms. Hickman received necessary treat-
ment and services to promote healing of her pressure sores,
prevent infection, and to prevent new sores from developing
as required by 42 C.F.R. §483.25.

Writings attached to defendants’ preliminary objections
include a seven-page Extended Healthcare Services
Agreement and a two-page Agreement to Arbitrate Disputes.
The final page of the Services Agreement, which is set forth
below, was signed by Mr. Hickman as “Responsible Person”
and “Spouse”:

TERM: This Agreement and any attachments here-
to will continue in full force and effect for any and
all admissions to Center, unless terminated pur-
suant to the provisions herein or unless another
Agreement is signed in which case the later signed
Agreement shall govern.

ACKNOWLEDGEMENTS: Resident acknowledges
being informed of Resident’s Rights and being pro-
vided with a copy of “Notice of Rights of Nursing
Facility Residents.” Resident acknowledges the
receipt of a copy of the Resident Responsibilities
and the opportunity to ask questions. The Resident
Responsibilities is subject to change from time-to-
time. Resident acknowledges being informed
regarding Advance Directives and medical treat-
ment decisions. Resident acknowledges that
Resident has read and understands the terms of
this Agreement and that Resident has had an
opportunity to ask questions and to consult an
attorney before signing this Agreement.

RESIDENT:_____________________________________

PRINTED NAME:_______________________________

RESPONSIBLE PERSON:  Reginald Hickman

(1) Spouse   X    

(2) Guardian/POA ______

(3) Family Member (specify) ______

(4) Other (specify) ______

PRINTED NAME:  Reginald Hickman   

WOODHAVEN CARE CENTER

By:   Elizabeth Checkle

Printed Name:   Elizabeth Checkle

The Agreement to Arbitrate Disputes was also executed
by Ronald Hickman. The final page of this Agreement reads
as follows:

The parties understand that as a result of this
arbitration agreement, any claims that the parties
may have against the other cannot be brought as a
lawsuit in court before a judge or jury, and agree
that all such claims will be resolved as described in
this agreement.

Resident understands that he/she has the
right to consult legal counsel concerning this arbi-
tration agreement; that execution of this arbitra-
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tion agreement is not a condition of admission or
to the furnishing of services to the Resident by the
Center, and that this arbitration agreement may
be rescinded by written notice delivered to the
Center within ten (10) days of signature. If not
rescinded within ten (10) days, this agreement
shall remain in effect for all subsequent stays at
Center; even if Resident is discharged and read-
mitted to Center.

The undersigned certifies that he/she has read
this arbitration agreement and that it has been fully
explained to him/her, that he/she understands its
contents, and that he/she is the Resident or a per-
son duly authorized by the Resident or otherwise to
execute this agreement and accept its terms.

Date: 5-26-05 Signature of Resident or 
Legal Representative

Reginald Hickman
Printed Name

Rev. 8/03

Plaintiff contends that I must deny Woodhaven’s motion
to compel arbitration for several reasons: (1) Mr. Hickman
had no authority to waive his wife’s right to pursue claims in
the courts, including her right to a jury trial; (2) any resi-
dent’s waiver of a right to sue in court does not bind the res-
ident’s legal beneficiaries in wrongful death actions; (3)
there was no consideration because the agreement to arbi-
trate was not a condition for admission and benefits only
Woodhaven; (4) the Agreement is unenforceable because it
provides for the resident to submit disputes to binding arbi-
tration in accordance with the procedures of the National
Arbitration Forum Code and the Code’s procedures do not
allow discovery essential to permit plaintiff to prove plain-
tiffs claims; and (5) Mr. Hickman had a confidential relation-
ship with the nursing home in that it had an obligation not to
approach him regarding a voluntary waiver of his wife’s
rights at a time when he would be expected to automatically
sign the writing.

I initially consider plaintiffs contention that the
Agreement to Arbitrate is a nullity because Mr. Hickman
had no authority to execute the Agreement.

Mr. Hickman did not have a power of attorney or any
other writing authorizing him to take any action on behalf of
his wife.1

Under Pennsylvania law, Mr. Hickman could bind his
wife if she had signed a writing expressly authorizing him to
waive her right to sue Woodhaven in court. He could also
bind his wife if his wife took action that would be reasonably
expected to cause a third party claiming that Mr. Hickman
was authorized to act on his wife’s behalf to believe that she
had authorized him to do so. Otherwise, his actions are not
binding on his wife and her heirs.

The existence of an agency relationship does not arise
from the marital relationship itself. Neither husband nor
wife, by virtue of this relationship, has the power to act as
agent for the other. See Bradney v. Sakelson, 473 A.2d 189,
191 (Pa.Super. 1984), and cases cited therein. Also, an agent
cannot, simply by his or her own words, invest himself or
herself with apparent authority; such authority emanates
from the action of the principal and not of the agent.
Turnway Corp. v. Soffer, 336 A.2d 871, 876 (1975).

In this case, Woodhaven cannot establish actual authori-
ty.2 Ms. Hickman never took any steps to authorize Mr.
Hickman to act on her behalf with respect to her admission
to Woodhaven.

Woodhaven contends that actual authority is established
through Mr. Hickman’s testimony at page 17, lines 2-6:

Q. Before your wife got sick, did you discuss if
either one of you got sick, that the other one would
take responsibility for that person, sign papers,
bills, that kind of a thing?

A. That was understood.

This testimony does not support a finding that Ms.
Hickman authorized Mr. Hickman to sign a writing on her
behalf giving up her right to sue in court.

Furthermore, there is no evidence that would support a
finding of apparent authority.

Apparent authority exists where a principal, by
words or conduct, leads people with whom the
alleged agent deals to believe that the principal has
granted the agent the authority he or she purports
to exercise. Triage v. Prime Insurance Syndicate,
Inc., 887 A.2d 303, 307 (Pa.Super. 2005).

In the present case, the alleged principal could neither
speak nor comprehend her situation at the time she was
admitted to Woodhaven. Consequently, the alleged principal
did not, by words or conduct, lead Woodhaven to believe that
she had granted her husband the authority to sign any
papers on her behalf.

While no Pennsylvania appellate courts have considered
the validity of a waiver of a right to sue by a spouse or other
relative who has no power of attorney, several appellate courts
in other jurisdictions have considered this issue in the context
of a nursing home arbitration agreement. These courts have
not enforced the waiver of the right to sue in court for the
same reasons that I am not enforcing the waiver.

In Sikes v. Heritage Oaks West Retirement Village, 238
S.W.3d 807 (Tex. Ct. App. 2007), the wife and children of
decedent Joel Sikes filed wrongful death and survival
claims. The defendant relied on an arbitration agreement
executed by the decedent’s wife. The Court ruled that she
lacked authority to sign the agreement on behalf of her hus-
band because she was not his guardian and had never been
given power of attorney. Id. at 810-11. The Court rejected the
defendant’s argument that the wife had acted with apparent
authority, stating that apparent authority looks to the actions
of the principal, Mr. Sikes, to determine if he participated in,
had knowledge of, or acquiesced in his wife’s signing on his
behalf. Id. at 810. “Without actions by the principal, ‘no mere
combination of circumstances which may mislead persons
into a false inference of authority, however reasonable, will
serve as a predicate for apparent authority’” Id. (citation
omitted). Here there was no evidence that Mr. Sikes, who
was not incapacitated and was capable of signing the docu-
ments, took actions to induce the belief that his wife was his
agent because there was no evidence that he was even pres-
ent when the form was signed. Id.

In Ashburn Health Care Center, Inc. v. Poole, 648 S.E.2d
430 (Ga. Ct. App. 2007), the nursing home sought to compel
arbitration of a wrongful death action. At the time the resi-
dent was admitted to the nursing home, her husband signed
numerous documents at the facility, including an arbitration
agreement. The Court rejected the nursing home’s argument
that the husband acted as his wife’s apparent agent at the
time of the admission. Id. at 433. Apparent authority must be
based on the statements or conduct of the alleged principal.
Id. at 432. The nursing home did not offer any evidence
showing that the resident knew about the arbitration agree-
ment, authorized her husband to sign the document, or oth-
erwise agreed to arbitrate claims arising out of her nursing
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home stay. Id. at 433.
In Flores v. Evergreen at San Diego, 148 Cal. App. 4th 581

(Cal. Ct. App. 2007), the resident, who was suffering from
dementia and other ailments, was admitted to the nursing
home. Her husband signed various documents, including
two arbitration agreements. Id. at 585. At the time he signed
the documents, he did not have a power of attorney to act for
his wife, and he had not been declared her conservator or
guardian. Id.

The Court ruled that a spousal relationship alone is insuf-
ficient to confer authority to agree to an arbitration provi-
sion in a nursing home admission contract. Id. at 587.
Furthermore, an agency relationship cannot be created by
the conduct of the agent alone; the conduct of the principal
is essential to create this relationship. Id. at 587-88. The
Court stated there was no evidence of conduct by the resi-
dent that could support a finding that she had authorized her
husband to act as her agent. Id. at 588.

In Raiteri v. NHC Healthcare, 2003 WL 20394413 (Tenn.
Ct. App. 2003), the husband signed the admission and finan-
cial contracts even though the resident had not been diag-
nosed or adjudicated as mentally incompetent. Consent to
arbitrate disputes was a condition for admission. Id. at *2.
The Court permitted the resident’s daughter to pursue a
wrongful death action in the state courts because nothing in
the record showed that the husband had the right to waive
his wife’s very valuable constitutional right to a jury trial. Id.
at *9. The Court also said that the alternative dispute resolu-
tion provisions, especially the waiver of the right to jury
trial, are outside the reasonable expectations of a reasonable
consumer and hence unenforceable. Id.

Also see Waverly-Arkansas, Inc. v. Keener, ___S.W.3d___,
2008 WL 316149 (Ark. Ct. App. 2008) (the daughter lacked
authority to bind her mother to an arbitration agreement
because an agent’s authority cannot be shown by only the
agent’s declaration); Bishop v. Medical Facilities of America
XLVII (47) LP, 65 Va. Cir. 187 (Va. Cir. Ct. 2004) (arbitration
agreement executed by the patient’s son did not cover a
wrongful death action because the son, who held a power of
attorney, signed the agreement only as a responsible party
and there was no evidence that the patient had authorized
her son to sign the agreement on her behalf); and Noland
Health Services, Inc. v. Wright, 971 So.2d 681 (Ala. 2007) (a
nursing home arbitration agreement signed by the resident’s
daughter-in-law as a responsible party does not bind the res-
ident or the administrator of her estate).

The parties have cited two common pleas court rulings in
support of their respective positions: Sullenberger v. HCF,
Inc., 2007 Pa. Dist. & Cnty. Dec. Lexis 179 (Ct. Comm. Pleas,
Westmoreland Cnty., No. 1039 of 2007), and Chighizola v.
Beverly Enterprises, Inc., 79 D.&C.4th 416 (Ct. Comm. Pleas,
Monroe Cnty. 2006).

In Sullenberger, which plaintiff cites, the Court did not
enforce the provision of an admissions agreement which
contained a clause mandating arbitration of all disputes aris-
ing out of the resident’s stay at the nursing home. The agree-
ment had been signed by the son acting as decedent’s “legal
representative”; the son did not possess a power of attorney
to act as the legal agent of the decedent. This relationship of
mother-son did not authorize him to sign an arbitration
agreement on behalf of his mother.

In Chighizola, which defendants cite, the resident’s
daughter signed the resident’s name in a place on the admis-
sion form reserved for an “authorized agent.” She also
signed, as an authorized agent, a “Resident Trust Fund
Authorization” and a “Resident and Facility Arbitration
Agreement.” The resident was of sound mind at the time her
daughter signed the agreements. The Court enforced the

arbitration agreement stating that there is no reason why the
decedent could not have rescinded the arbitration agree-
ment if she believed that her daughter had overstepped
authority as an agent.

I agree with the result in Chighizola if evidence had been
introduced which supported a finding that the resident-
mother knew that her daughter had signed a separate agree-
ment waiving her right to bring a lawsuit in any court.
However, for the reasons set forth in this Opinion, I disagree
with the ruling, if the resident did not know that her daugh-
ter had signed a writing waiving the resident’s right to sue
in court.

Because of my finding that Mr. Hickman had no authori-
ty to waive his wife’s right to litigate claims against defen-
dants in the courts, I do not consider the other reasons plain-
tiff offered for denying Woodhaven’s motion to compel
arbitration.

ORDER OF COURT
On this 31st day of March, 2008, it is hereby ORDERED

that defendants’ preliminary objection in the form of a
motion to compel arbitration is overruled.

BY THE COURT:
/s/Wettick, J.

1 In this case, I need not decide whether Mr. Hickman would
have had the authority to sign the separate “voluntary”
Agreement if he had a power of attorney. The specifications
of powers are set forth in 20 P.S. §5602(a). Under (a)(8), a
principal may empower an agent to “authorize my admission
to a medical, nursing, residential or similar facility and to
enter into agreements for my care.” See also, Example
Health Care Power of Attorney, Part II(3) at 20 P.S. §5471. It
is not clear whether the execution of a separate agreement
that is not a condition for admission, waiving the principal’s
right to sue the nursing home, is covered by this provision.

Section 5603(h) governs the power to authorize admis-
sion to medical facilities and to authorize medical proce-
dures. Under this provision, an agent is authorized to “exe-
cute any consent or admission forms required by such
facility…and enter into agreements for the care of the prin-
cipal by such facility….” It is not clear whether this section
authorizes an agent to execute a voluntary agreement to
resolve claims or disputes exclusively by binding arbitra-
tion. See Mississippi Care Center of Greenville, LLC v.
Hinyub, ___So.2d ___, 2008 WL 44008 (Miss. 2008); Flores v.
Evergreen at San Diego, LLC, 148 Cal. App. 4th 581, 592-595
(Cal. Ct. App. 2007); and Blankfeld v. Richmond Health, Inc.,
902 So.2d 296, 300 (Fla. Dist. Ct. App. 2005).
2 The burden of establishing an agency relationship rests
with the party asserting a relationship. Basile v. H&R Block,
Inc., 761 A.2d 1115, 1120 (Pa. 2000).

In re: Appeal of Morton and Frances
DeBroff, of the Real Estate Tax

Assessment Made by the Board of
Property Assessment, Appeals and Review

for 6847 Juniata Place, 14th Ward,
City and School District of Pittsburgh

Property Assessment Appeal—Tax Rates for Buildings and
for Land

1. Property owners appealed taxes levied by City of
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Pittsburgh based on the assessment of fair market value of
their property by County of Allegheny’s Board of Property
Assessment. Property owners claimed that 53 P.S. §25894
requires that the City of Pittsburgh assess buildings at one
half of the assessed value of the land.

2. Property owners’ appeal was denied because City can-
not make assessments; only the County can make assess-
ments. The property owners could not challenge City’s
actions through proceeding that only permits challenges to
assessments of the Office of Property Assessment. Statute
relied upon by property owners refers to the assessment of
property, not the assessment of taxes.

(Kenneth M. Argentieri)

Mark Clement for Morton and Frances DeBroff.
M. Janet Burkardt for School District of Pittsburgh.
Ronald H. Pferdehirt for City of Pittsburgh.
Michael J. Wojcik for Allegheny County.

No. BV02-002565. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., April 15, 2008—The subject of this Opinion

and Order of Court is the property owners’ Objections to
Master’s Report assessing the fair market value of the sub-
ject property as follows: Year 2001–$308,200; Years 2002-
2004–$325,700.1

The Office of Property Assessment of the County of
Allegheny assessed the subject property as follows:

Year              2001         2002         2003         2004

Land          $100,500   $ 50,600    $ 50,600    $ 50,600

Buildings   $178,600    $275,100   $275,100   $275,100

TOTAL       $308,200    $325,700  $325,700   $325,700

The property owners filed an appeal to the Board of
Property Assessment Appeals and Review of Allegheny
County which sustained the fair market values of $308,200
for 2001 and $325,700 for 2002-2004. The property owners
appealed this to court. The court assigned the appeal to
Michael F. Marmo, Esquire, Special Master, and Carmen V.
DeChellis, Lay Master.

At a December 7, 2004 hearing before the masters,
counsel for the property owners advised the masters that
he would not be presenting any witnesses and he was not
challenging the Allegheny County official blotter taxing the
subject property at $308,200 for 2001 and at $325,700 for
2002-2004.

The property owners have raised the following
Objections to Master’s Report:

2. Appellants object to the Master’s Report because
the tax assessed upon Appellants’ buildings by the
City Of Pittsburgh is illegal. Ordinance No. 6 Of
2001, assesses the tax in a manner such that build-
ings and land are taxed equally. That Ordinance
fails to meet the requirements of 53 P.S. 25894. 53
P.S. 25894 specifically names buildings and land as
two separate subjects of taxation. It requires coun-
cil to assess tax in a specified manner. In particu-
lar, the rate for buildings shall be assessed at five-
tenths of the rate for land. Ordinance No. 6 fails to
assess the tax upon Appellant’s buildings at five-
tenths of the tax assessed upon Appellant’s land.

3. Appellants request that for purposes of the real
estate tax imposed by the City Of Pittsburgh upon

the subject property, the assessed valuation of their
buildings be reduced to one-half of the assessed
valuation of their land, so that under the current
10.8 mill tax rate applicable to both buildings and
land, the tax assessed upon their buildings is one-
half of the tax assessed upon their land.

The legislation which the property owners cited in their
Objections (53 P.S. §25894) reads as follows:

§25894. Classification of real estate; assessments;
rates of taxation

They shall classify all real estate in the city in
such manner, and upon such testimony as may be
adduced before them, so as to distinguish between
the buildings on land and the land exclusive of the
buildings, and to certify to the councils of said city
the aggregate valuation of city property subject to
taxation. It shall be the duty of said councils, in
determining the rate for each year hereafter, to
assess a tax upon the buildings equal to five-tenths
of the highest rate of tax required to be assessed for
each such year respectively, so that upon the said
classes of real estate of said city there shall, in any
year, be two rates of taxation.

In their Brief, the property owners also refer to 53 P.S.
§25891 which reads as follows:

§25891. Property to be assessed on basis of county
assessments; duties of county assessing authori-
ties; appeals

All city taxes in cities of the second class to be
levied and assessed for the year one thousand nine
hundred and forty-three and subsequent years,
shall be levied and assessed on the real estate and
personal property as contained in the assessments
made for county tax purposes for said year. It shall
be the duty of the proper county assessing authori-
ties to assess all property in cities of the second
class, whether real or personal, taxable under any
general, special or local law for city purposes, to
designate real property or parts thereof or proper-
ty thereon not taxable for city purposes and to clas-
sify all real property in such cities in such manner
and upon such testimony as may be adduced before
them so as to distinguish between the buildings on
land and the land exclusive of the buildings.

The property owners’ objections are limited to taxes
imposed by the City of Pittsburgh. Prior to 2001, the City’s
tax rate for land was higher than the tax rate for buildings as
permitted by 53 P.S. §25894. Through Ordinance No. 6 of
2001, the City levied and assessed a real property tax rate of
10.8 mills on the combined valuation of the land and build-
ings (i.e., buildings and land were taxed at the same rate).

The property owners’ Objections to Master’s Report are
based on the following argument: Section 25894 is assess-
ment legislation. The Home Rule Charter (53 Pa.C.S.
§2962(a)(8)) does not allow a municipality to alter legislation
addressing the assessment of real property. Consequently,
this court is mandated by §25894 to reduce the value of the
building to 50% of the value of the land:

Year 2001       2002        2003         2004

Land          $100,500    $50,600   $50,600     $50,600

Buildings    $ 50,250    $25,300   $25,300     $25,300

TOTAL       $150,750    $75,900   $75,900    $75,900
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I am overruling the property owners’ Objections.
The property owners’ challenges to the legality of

Ordinance No. 6 cannot be raised through an appeal to the
Board of Property Assessment Appeals and Review of
Allegheny County or through an appeal from a decision of
this Board. In Allegheny County, the exclusive power to
assess real property is allocated to the County. Under Article
209, §5-209.01 of the County’s Administrative Code, the
Office of Property Assessment makes and supervises the
making of all assessments of real property. An appeal of an
assessment of this Office may address only complaints as to
this assessment. 72 P.S. §§5020-511, 5020-518.1.

In other words, the City has no authority to make assess-
ments. Thus, challenges to actions taken by the City cannot
be raised through proceedings that permit only challenges to
assessments of the Office of Property Assessment.

In addition, the property owners’ claim that the City
could not enact legislation which taxes land and buildings at
the same rate is without merit. Under the Home Rule
Charter legislation governing the City of Pittsburgh, a
municipality may establish its own rates of taxation. 53
Pa.C.S. §2962(b); 53 Pa.C.S. §2962(i).

The property owners’ claim is that §25894 is assessment
legislation. The final sentence of this section provides for
council “to assess a tax upon buildings equal to five-tenths of
the highest rate of tax required to be assessed…so that upon
the said classes of real estate of said city there shall, in any
year, be two rates of taxation.” According to the property
owners, §25894’s references to “assess a tax” and “the high-
est rate of taxes required to be assessed” means that §25894
should be characterized as assessment legislation. This
argument has absolutely no merit because there is a differ-
ence between legislation referring to the assessment of prop-
erty and to the assessment of taxes. See the first sentence of
53 Pa.C.S. §25891 which states that City taxes “shall be
levied and assessed on the real estate…as contained in the
assessments made for county tax purposes….”

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 15th day of April, 2008, it is hereby ORDERED

that the property owners’ Objections to Master’s Report are
overruled and the property for years 2001-2004 is assessed
as follows: Year 2001–$308,200; and Years 2002-
2004–$325,700.

BY THE COURT:
/s/Wettick, J.

1 The Report of the Special Master was filed on December
21, 2004. However, this matter was not brought to my atten-
tion until February 2008.

Vogel Disposal Service, Inc. v.
Clyde Wheeler and Virginia Wheeler,
James Parker and Roman Campbell v.
Marvin Schoeffel, additional defendant

Summary Judgment Based on Deposition Testimony

Wheeler Defendants moved for summary judgment,
arguing that testimony given in depositions proved they gave
no consent and had no knowledge of the use of their car. At
summary judgment stage, oral testimony may not be used to
prove the absence of a material fact. Moreover, oral testimo-
ny given in depositions indicated imputable knowledge by

defendants of use of car by defendants’ daughter and her
friends. Request for summary judgment denied.

(William F. Barker)

Matthew F. Marshall for Plaintiff.
Joseph A. Hudock for Wheeler Defendants.
David M. McQuiston for James Parker.
Victor J. Sullivan and David M. Chmiel for Roman Campbell.
Marvin Schoeffel, pro se.

No. GD 06-013646. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., April 30, 2008—Defendants Clyde and Virginia

Wheeler have filed the current “Motion for Summary
Judgment”; as the Defendants argue, they cannot, as a mat-
ter of law, “be held liable for the negligence of Defendant
Campbell…[because] neither Clyde nor Virginia Wheeler
ever gave implied or express permission to Defendant[]
Campbell to operate their vehicle.” The Wheeler
Defendants’ “Motion for Summary Judgment,” at ¶14.
Seemingly, the Defendants are arguing this matter on two
fronts: first, the Wheelers cite to deposition testimony and
affidavits that, according to the Wheelers, prove they did not
give “implied or express consent” to Defendant Campbell;
second, the Wheelers argue that there is simply “no evidence
that the Wheelers…acquiesced or gave express or implied
consent to Defendant Campbell to operate their vehicle.”
The Wheeler Defendants’ “Brief in Support of Motion for
Summary Judgment,” at 7-8 & 11; Pa.R.Civ.P. 1035.2(1) &
1035.2(2). This Court will examine the arguments in the
order stated above.

According to Defendants’ first argument, various deposi-
tion testimony and affidavits prove that the Wheelers did not
give “implied or express permission to Defendant[]
Campbell to operate their vehicle.” “Motion for Summary
Judgment,” at ¶14. This evidence is as follows: 1) affidavits,
filed by Clyde and Virginia Wheeler, swearing that they were
“not aware of any instances in which either Mr. Parker or
Mr. Campbell drove [the] vehicle, nor would [either Clyde or
Virginia Wheeler] have given them permission to do so”; 2)
the deposition testimony of both Wheeler defendants, swear-
ing that they did not know that anyone was taking their car
and swearing that they never gave their Daughter Alicia per-
mission to drive their car; 3) the deposition testimony of the
Wheelers’ daughter, Alicia, swearing that she only let Roman
Campbell take the car three or four times prior to the acci-
dent and that, on the night of the accident, she did not allow
Mr. Campbell to take the car; 4) the deposition testimony of
Defendant Campbell, swearing that he had never met the
Wheeler parents and 5) the deposition testimony of
Defendant Campbell, swearing that he had been “sneaking
over” to the Wheeler house (possibly) without the parents’
permission.1

We are, however, only in the summary judgment stage of
the proceedings; and, because of this, the Wheelers cannot
rely upon the oral testimony of either themselves or their
witnesses to prove the absence of material fact. Dudley v.
USX Corp., 606 A.2d 916, 918 (Pa.Super. 1992). As our
Supreme Court has stated, “[i]n determining the existence
or non-existence of a genuine issue of a material fact, courts
are bound to adhere to the rule of Nanty-Glo v. American
Surely Co., 163 A. 523 (Pa. 1932), which holds that a court
may not summarily enter a judgment where the evidence
depends upon oral testimony.” Penn Ctr. House, Inc. v.
Hoffman, 553 A.2d 900, 903 (Pa. 1989). The reason for this
rule is clear: deposition testimony and affidavits are simply
a witness’s oral testimony reduced to writing and it is the
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province of a jury, not a court, to determine the credibility
of witness testimony. Nanty-Glo, 163 A. at 524.
Consequently, in ruling upon the Wheelers’ Motion for
Summary Judgment, this Court cannot consider: the affi-
davits filed by Clyde and Virginia Wheeler, the deposition
testimony of Clyde and Virginia Wheeler or the deposition
testimony of the Wheelers’ daughter, Alicia; to do otherwise
and this Court would usurp the jury’s power and role in our
judicial system.

The question of whether the Wheelers can use Defendant
Roman Campbell’s deposition testimony to support their
summary judgment motion is a complex one2; fortunately,
however, the question need not be answered. This is because,
even if the Wheelers could use Defendant Campbell’s depo-
sition testimony to support their summary judgment motion,
the evidence would still not entitle the Wheelers to summa-
ry judgment.

Here, the Wheelers have attempted to support their sum-
mary judgment motion with co-defendant Roman
Campbell’s deposition testimony: swearing he had never met
the Wheeler parents and swearing that he had been “sneak-
ing over” to the Wheeler house (possibly) without the par-
ents’ permission. According to the Wheeler Defendants,
such evidence proves that they never gave Defendant
Campbell permission to drive their vehicle. However,
Plaintiff has alleged that the Wheeler Defendants gave their
daughter “unfettered privilege[]” to operate the car and that
their daughter, in turn, gave Roman Campbell the permis-
sion to drive the car. If the Wheeler Defendants did indeed
give their daughter “unfettered privileges” to operate the
car, one foreseeable result of this “unfettered” access, a jury
could find, would be that the Wheelers’ immature3 daughter
would, then, give her immature friends permission to drive
the car. In other words, if a jury were to find that the
Wheeler Defendants “entrusted” their car to their daughter,
the jury would then be entitled to find that the Wheeler
Defendants impliedly gave Roman Campbell permission to
drive the car. See, e.g., Kuhns v. Brugger, 135 A.2d 395, 403
(Pa. 1957); United Gas Pipe Line Co. v. Jones, 111 So.2d 240
(Miss. 1959); Atkins v. Churchill, 194 P.2d 364 (Wash. 1948).
As a result, Roman Campbell’s deposition testimony does not
defeat Plaintiffs claim.

According to the Wheeler Defendants, they are also enti-
tled to summary judgment because “there is no evidence
that the Wheelers could and did give Defendant Campbell
permission to operate their vehicle on the date of this acci-
dent or any time prior.” “Motion for Summary Judgment,” at
¶12. This assertion is, however, incorrect. As Plaintiff avers,
the Wheelers gave their daughter “unfettered privileges” to
operate their vehicle and their daughter, in turn, gave
Defendant Campbell permission to drive on the night in
question. To support this theory, Plaintiff has introduced the
following evidence: the deposition testimony of Defendant
Campbell, declaring that he had driven the vehicle “[p]retty
much every time [he] went over” to the Wheelers’ home and
that the Wheelers’ daughter had given him permission
“every time” he asked; the deposition testimony of
Defendant Campbell, swearing that the Wheelers’ daughter
“told [him] she has the keys to the car, that’s going to be hers
when she’s 16, that [he and his friends] could take it”; the
deposition testimony of Defendant Campbell, stating that
Mrs. Wheeler “basically knew that I was kind of sneaking
over” and the deposition testimony of Alicia Wheeler, which
could give rise to the inference that Mrs. Wheeler was aware
Alicia and her friends were driving the car. Deposition
Testimony of Roman Campbell, taken June 7, 2007, at 13, 17,
14 & 10; Deposition Testimony of Alicia Wheeler, taken
February 25, 2008, at 31.

Viewing the above evidence in the light most favorable to
the non-moving party, this Court is simply unable to say that
the case is so “free and clear of doubt” that the Wheelers are
entitled to judgment as a matter of law. Asher v. Pa. Ins.
Guar. Ass’n, 722 A.2d 1078, 1082 (Pa.Super. 1998). Indeed,
giving Plaintiff “all favorable inferences that might reason-
ably be drawn from the [above] evidence,” a jury could find
that Alicia Wheeler had good reason to act as if the car were
hers: her parents had given her “the keys to the car.”
Fitzpatrick v. Shay, 461 A.2d 243, 245 (Pa.Super. 1983);
Deposition Testimony of Roman Campbell, taken June 7,
2007, at 14.

Moreover, a separate and independent reason exists as to
why the Wheeler Defendants cannot receive summary judg-
ment in this case. According to Plaintiffs Complaint,
Plaintiff avers that the Wheeler Defendants were negligent
because they gave “Defendant Parker and/or Defendant
Campbell” implied permission to operate their vehicle.
Plaintiff ’s Amended Complaint, at ¶18. Yet, the Wheeler
Defendants’ “Motion for Summary Judgment” takes issue
only with the claims resulting from Defendant Campbell’s
operation. Stated another way, Plaintiff ’s Complaint avers
two reasons why the Wheeler Defendants were negligent:
first, because they allowed Defendant Parker to operate
their car and, second, because they allowed Defendant
Campbell to operate their car. Yet, the current summary
judgment motion attacks only one of these factual scenarios.
Defendant Parker has not been dismissed as a defendant in
this case; thus, it is possible that the Wheeler Defendants
could still be found liable for allowing Defendant Parker to
operate their vehicle. At summary judgment, the moving
party bears the initial burden of proving “that no genuine
issue of material fact exists.” Long v. Yingling, 700 A.2d 508,
512 (Pa.Super. 1997). And, by not moving for summary judg-
ment on the “Defendant Parker” claims, the Wheeler
Defendants have assured that a “genuine issue of material
fact” would exist in this case. Weiss v. Keystone Mack Sales,
Inc., 456 A.2d 1009, 1012 (Pa.Super. 1983).

For the foregoing reasons, I am therefore entering the fol-
lowing Order.

ORDER OF COURT
AND NOW, this 30th day of April, 2008, upon considera-

tion of the Motion for Summary Judgment filed on behalf of
Defendants Clyde Wheeler and Virginia Wheeler, it is here-
by ORDERED, ADJUDGED and DECREED as follows:

Said Motion for Summary Judgment is DENIED.

BY THE COURT:
/s/Folino, J.

1 This Court uses the word “possibly” because Defendant
Campbell’s deposition testimony is not altogether clear as to
whether he was “sneaking over” without the parents’ per-
mission. Defendant Campbell’s testimony regarding his
“sneaking over” to the house is as follows:

Q: And when you would go over to Alicia’s house, you said
you were there about we’ll say 25 to 30 times you said?

A: Yes.

Q: To your understanding, was that with her parents’ permis-
sion?

A: No. Well, her mom worked 9:00 at night till 7:00 in the
morning, so she basically knew that I was kind of sneaking
over, so it was against her mom’s permission.

Deposition Testimony of Roman Campbell, taken June 7,
2007, at 10.
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This Court is in the dark as to the meaning of this testimony.
According to the Wheelers, this testimony proves” that they
did not know Roman Campbell was “sneaking over.” Yet,
when Mr. Campbell says “so she basically knew that I was
kind of sneaking over,” it appears as if he is saying that Mrs.
Wheeler “knew” Campbell was coming over.
2 See, e.g., Askew by Askew v. Zeller, 521 A.2d 459, 464
(Pa.Super. 1987); Johnson v. Johnson, 600 A.2d 965, 969
(Pa.Super. 1991), superseded by rule on other grounds,
Pa.R.Civ.P. 1035.2 & 1035.3, as recognized in Harber Phila.
Ctr. City Office Ltd. v. LPCI Ltd. P’ship, 764 A.2d 1100, 1104
(Pa.Super. 2000).
3 Obviously, the word “immature” is being used in its legal
(and not its colloquial) sense.

Stephen Heckman, Executor
of the Estate of Andrew Heckman,

deceased, and Dena Yeagley,
Administratrix of the

Estate of Abigail Yeagley, deceased v.
Columbia Gas Company of Pennsylvania v.

Beverly E. Houtz and Dorsey I. Houtz,
individually and Beverly E. Houtz

and Dorsey I. Houtz t/d/b/a
Houtz Apartments 

Forum Non Conveniens

1. A house located in Centre County exploded due to a gas
leak killing plaintiffs. Plaintiffs’ estates brought action in
Allegheny County where Columbia Gas Company is located.
Columbia Gas Company asked for and was granted a change
in venue to Centre County based on forum non conveniens.

2. A motion for change of venue for forum non conveniens
may be raised at any time prior to trial. The date of trial is
one factor in determining motion for forum non conveniens.

3. Where majority of witnesses are located in Centre
County and where location of event at issue is in Centre
County, Centre County is proper venue for trial.

(William F. Barker)

James J. Riley for Plaintiffs.
Edward A. Yurcon and Thomas C. Yorko for Columbia Gas
Company.
Joseph P. Green for Additional Defendants Beverly E. Houtz
and Dorsey I. Houtz.

No. GD 05-9411. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., May 6, 2008—On November 30, 2003,

Plaintiffs’ decedents, Abigail Yeagley and Andrew Heckman,
died from carbon monoxide poisoning allegedly caused by
the negligence of Defendant Columbia Gas Company of
Pennsylvania (“Columbia Gas”). At the time, Plaintiffs’
decedents were renting an apartment owned by Additional
Defendants Beverly and Dorsey Houtz in Centre County,
Pennsylvania.

Stephen Heckman, executor of the estate of Andrew

Heckman, and Dena Yeagley, administratrix of the estate of
Abigail Yeagley, filed a complaint against Columbia Gas on
May 11, 2005. Stephen Heckman is a resident of
Montgomery County and Dena Yeagley is a resident of
Centre County. Defendant Columbia Gas filed an Answer
and New Matter on June 28, 2005.

On July 27, 2005, Columbia Gas filed a Praecipe for Writ
to Join Additional Defendants and on April 18, 2007,
Additional Defendants ruled Columbia Gas to file a com-
plaint. Columbia Gas did so on May 10, 2007; Additional
Defendants filed an Answer and New Matter on June 8,
2007, and Columbia Gas filed a Reply to New Matter on
June 20, 2007.

On October 12, 2007, Columbia Gas presented a motion
and this court heard argument on whether this case should
be transferred on the grounds of forum non conveniens
pursuant to Pennsylvania Rule of Civil Procedure
1006(d)(1). This court issued a discovery and briefing
schedule regarding the motion on October 29, 2007. On
February 14, 2008, this court granted the motion of
Columbia Gas and transferred the case to Centre County.
Plaintiffs appeal from that order.

Columbia Gas asserts that venue in this action, although
technically proper in Allegheny County (i.e. Columbia Gas
regularly does business in Allegheny County as well as many
other counties in Pennsylvania), should be transferred to
Centre County. Conversely, Plaintiffs insist that their origi-
nal choice of venue, Allegheny County, should be sustained.
Pennsylvania Rule of Civil Procedure 1006(d)(1) provides
that “[f]or the convenience of parties and witnesses the court
upon petition of any party may transfer an action to the
appropriate court of any other county where the action could
originally have been brought.” See Humes v. Eckerd Corp.,
807 A.2d 290, 291 (Pa.Super. 2002).

The Superior Court applies an abuse of discretion stan-
dard in determining whether a trial court properly granted a
petition to transfer venue. “[T]he determination of whether
to transfer venue in a case is a matter within the sound dis-
cretion of the trial court. If there exists any proper basis for
the trial court’s decision to grant the petition to transfer
venue, the decision must stand.” Estate of Werner v. Werner,
781 A.2d 188, 190 (Pa.Super. 2001).

The intercounty standard, set forth in Cheeseman v.
Lethal Exterminator, Inc., 701 A.2d 156 (Pa. 1997), requires
a showing by a defendant that a plaintiff ’s chosen forum is
“oppressive or vexatious.” The Court in Cheeseman restated
the test articulated in Scola v. A.C. & S. Inc., 657 A.2d 1234
(1995) holding that “a petition to transfer venue should not
be granted unless the defendant meets its burden of demon-
strating, with detailed information on the record, that the
plaintiff ’s chosen forum is oppressive or vexatious to the
defendant.” Cheeseman, 701 A.2d at 162.

In Wood v. E.I. Du Pont de Nemours and Co., 829 A.2d
707 (Pa.Super. 2003), the Superior Court affirmed the deci-
sion of the Court of Common Pleas of Philadelphia County
to transfer the case on the grounds of forum non conveniens
to Bradford County where the underlying tort actually
occurred. In that case, the plaintiff was injured in a slip and
fall type accident at one of the defendant’s facilities located
in Bradford County. Since the defendant regularly did busi-
ness in Philadelphia County, venue there was proper and the
plaintiff filed his complaint there. The defendant argued
that litigation in Philadelphia County was oppressive and
vexatious. The defendant placed detailed information on the
record that witnesses, both the defendant’s employees and
third-party witnesses, would have to travel over 173 miles to
Philadelphia for trial. Also, the defendant argued that a
view might be necessary in that case and it would be bur-
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densome and costly to transport the jury the 190 miles for
that purpose.

The case at bar is factually indistinguishable from Wood.
In this case, Defendant included detailed information about
the locations of witnesses and travel distances. For example,
at least 15 witnesses, including both Plaintiffs and both
Additional Defendants, reside over 100 miles from
Allegheny County (see Exhibit F of Defendant’s Motion to
Transfer Action for forum non conveniens). Potential wit-
nesses include State College and Centre County police offi-
cers, firefighters, and housing inspectors. Of the potential
witnesses referenced in Plaintiffs’ brief, six reside in Centre
County, three in Schuylkill County, and only one, Andrew
Heckman’s daughter, resides in Allegheny County. Plaintiffs’
counsel’s office is in Schuylkill County.

Furthermore, on January 28, 2004, Plaintiffs filed a
writ of summons in Centre County against the Houtzes for
negligence arising out of the same incident. Plaintiffs did
not sue Columbia Gas in that action, although they certain-
ly could have done so, and that case settled on April 18,
2005. Eighteen depositions were taken in that case, all in
Centre County, and many of those deponents would be
called to testify in this case as well. As Plaintiff ’s case was
originally litigated in Centre County, that court will likely
already have some familiarity with the issues in the case,
making Centre County the more appropriate forum for this
case as well.

Plaintiff also argues that Defendant waited too long and
it is now too late to file this motion. That argument is con-
trary to established case law, which holds that timeliness is
not a decisive factor to consider regarding a petition to
transfer venue. The Superior Court found no abuse of dis-
cretion by a trial court in transferring a case three days
before trial based on a petition filed approximately six
weeks before trial. See Borger v. Murphy, 797 A.2d 309, 313
(Pa.Super. 2002).

In Graham v. Laidlaw Transit, Inc. GD 98-014720 (Feb. 7,
2000), I denied a petition to transfer venue for forum non
conveniens, even though it was vexatious and oppressive to
try the case in Allegheny County. The case was on the trial
list when the petition was filed and I determined that was
key to the “convenience of the parties” factor.

At the time Defendant here asked this court to transfer
this case to Centre County, however, the case had not been
listed for trial in Allegheny County. Plaintiffs can hardly
claim they would be prejudiced by any delay. While they
filed the Allegheny County case in May of 2005, they took no
action to move this case along until they placed it at issue in
September 2007.

For the foregoing reasons, the Superior Court should
affirm the decision of this court to transfer the case to Centre
County.

Strassburger, A.J.
Dated: May 6, 2008

Commonwealth of Pennsylvania v.
Terrell Johnson

Post-Conviction Relief Act Petition—Timeliness of Petition
Based on Newly-Discovered Evidence

1. Post Conviction Relief Act Petition is timely if filed
within 60 days of learning of relevant facts that were
unknown to the defendant and that could not have been
ascertained by the exercise of due diligence.

2. After defendant’s conviction, a person approached
defendant’s wife and told her that Mr. Robinson could testi-
fy that the Commonwealth’s primary eyewitness was not
near the scene of the shooting crime because the same eye-
witness was with Mr. Robinson. Mr. Robinson confirmed this
information.

3. Court granted PCRA Petition because this information
was not available to defendant prior to conviction and it is
unlikely that reasonable diligence would have uncovered
this information because Mr. Robinson was in hiding due to
outstanding arrest warrants and police never interviewed
Mr. Robinson even though eyewitness said she was with him
after the crime.

(Kenneth M. Argentieri)

Michael W. Streily for the Commonwealth.
J. Richard Narvin for Defendant.

CC Nos. 199502676 and 199504707. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., April 2, 2008—The Defendant, Terrell

Johnson, was charged with Criminal Homicide, 18 Pa.C.S.A.
§2501, Retaliation Against A Witness, 18 Pa.C.S.A. §4953,
and Criminal Conspiracy, 18 Pa.C.S.A. §903, with the
Commonwealth seeking the death penalty.1 At the conclusion
of the trial before this Court on June 30, 1995, the jury found
the Defendant guilty of Murder in the First Degree and both
other charges. The Court denied the Commonwealth’s
Motion to Amend the Notice of Mandatory Sentence, which
would have changed the aggravating circumstance for the
death penalty from (d)(5) to (d)(15), and discharged the jury.
On September 13, 1995, the Defendant was sentenced to life
imprisonment.

A direct appeal was filed on behalf of the Defendant. On
January 30, 1997, the Superior Court, in a Memorandum
Opinion and Order, affirmed the judgment of sentence. A
subsequent Petition for Allowance of Appeal was denied by
the Supreme Court on June 19, 1997.

On May 5, 1998, the Defendant filed a Petition under the
Post Conviction Relief Act. Counsel was appointed and an
Amended Petition was filed alleging ineffective assistance
of trial counsel. The Commonwealth filed an Answer and a
hearing was held. On January 24, 2000, the PCRA Petition
was granted and the Defendant was awarded a new trial.
The Commonwealth filed an appeal to the Pennsylvania
Superior Court. On March 15, 2001, the Superior Court
reversed this Court’s Order granting a new trial and rein-
stated the Defendant’s sentence. A Petition for Allowance of
Appeal, filed on behalf of the Defendant, was denied on
October 10, 2001.

On January 4, 2006, the Defendant filed his second
Petition under the Post Conviction Relief Act. This Court
reviewed the court record and determined that the
Defendant’s Petition was time-barred and/or the allegations
in the Petition were previously litigated or waived for failure
to raise them in his prior direct appeal or his prior PCRA
Petition. As such, the Defendant’s second Petition was dis-
missed without a hearing on January 26, 2006.

The Defendant appealed the dismissal Order to the
Superior Court. In a Memorandum Opinion dated April 18,
2007, the Superior Court reversed the dismissal Order and
remanded the case for appointment of counsel and a hearing
on the Defendant’s claim of after-discovered evidence, “par-
ticularly on whether the evidence could have been discov-
ered before trial by reasonable diligence.”

Counsel was appointed to represent the Defendant and
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the evidentiary hearing was held on November 19, 2007. At
the hearing, the Defendant’s wife, Sandra Cole, testified
that an unnamed person approached her in December 2005
and told her to find a man named Kenneth Robinson
because he could provide testimony about where the
Commonwealth’s primary eyewitness, Evelyn McBryde,
was at the time of the shooting in this case. Based upon this
information, she immediately began to look for Kenneth
Robinson. She found him a short time later and he told her
that Evelyn McBryde was with him at the time of the homi-
cide. Mr. Robinson also informed her that he would testify
to that fact. Ms. Cole wrote a letter to her husband (the
Defendant) and provided him with this information. (N.T.
11/19/07, pp. 10-13)

Kenneth Robinson also testified at the evidentiary hear-
ing. He stated that Evelyn McBryde was with him at the
time that he received a telephone call from his mother indi-
cating that there had been a shooting. He also indicated
that he was never interviewed by the police. (N.T. 11/19/07,
pp, 25-30)

After reviewing the transcript of the evidentiary hearing,
along with the post-hearing submissions of counsel, the
Court issued an Order on January 29, 2008 granting the
Defendant a new trial. This appeal by the Commonwealth
follows.

On appeal, the Commonwealth claims that this Court
erred in granting the Defendant PCRA relief; in finding that
the second Petition was filed within the sixty (60) day time
limit set forth in 42 Pa.C.S.A. §9545(b) and that it qualifies
under one of the enumerated exceptions in that section; in
finding that the testimony of Kenneth Robinson constituted
after-discovered evidence under 42 Pa.C.S.A. §9543
(a)(2)(vi); in finding that the testimony of Kenneth Robinson
could not have been obtained prior to trial through due dili-
gence; and, in finding that the testimony of Kenneth
Robinson would have changed the outcome of the trial if it
had been introduced.

With regard to the timeliness of the filing of the
Defendant’s second PCRA Petition, the Court finds that the
Defendant met the requirements of 42 Pa.C.S.A. §9545(b),
which provides, in pertinent part, as follows:

(1) Any petition under this subchapter, including a
second or subsequent petition, shall be filed with-
in one year of the date the judgment becomes final,
unless the petition alleges and the petitioner
proves that:

(ii) the facts upon which the claim is predicated
were unknown to the petitioner and could not have
been ascertained by the exercise of due diligence; or

(2) Any petition invoking an exception provided in
paragraph (1) shall be filed within 60 days of the
date the claim could have been presented.

Specifically, the Defendant testified at the evidentiary hear-
ing that at the time of his trial in 1995, he had no idea that
Kenneth Robinson could have testified that Evelyn McBryde
was with him at the time of the shooting. He indicated that
the first time that he learned this information was from his
wife in December 2005. (N.T. 11/19/07, pp. 37-38) Upon
learning the information, he filed his second PCRA Petition
on January 4, 2006, which was within sixty (60) days of the
date when he ascertained the information. As for whether
the Defendant could have ascertained this information prior
to his trial had he acted with due diligence, the Court finds
that it was highly unlikely that the Defendant would have
discovered this information for the following reasons: (1)
The witness, Kenneth Robinson, was in hiding because of

outstanding arrest warrants; (2) Evelyn McBryde’s state-
ment indicates that she was with Mr. Robinson after she wit-
nessed the shooting, which would not have given the
Defendant’s counsel any indication that Mr. Robinson would
have exculpatory information; and (3) the police never both-
ered to interview Mr. Robinson, which indicates that they did
not believe that he had any pertinent information. Thus,
based upon the testimony provided at the evidentiary hear-
ing, the Defendant’s second Petition must be considered to
have been timely filed.

With regard to the issues raised about the testimony pro-
vided by Mr. Robinson, the Court finds that his testimony
qualifies as after-discovered exculpatory evidence and the
testimony clearly could have changed the outcome of the
trial; and therefore, he is entitled to relief pursuant to 42
Pa.C.S.A. §9543(a)(2)(vi). A new trial will be granted on the
basis of after-discovered evidence only when the evidence:
(1) could not have been discovered through due diligence
before the conclusion of trial; (2) it is not cumulative; (3) it
is not solely impeaching in nature; and (4) it is such that a
different verdict would be likely if a new trial is granted.
Commonwealth v. Brosnick, 607 A.2d 725 (Pa. 1992). The
Defendant has met each of these criteria. First, as indicated
above, Mr. Robinson’s testimony could not have been discov-
ered before trial because be was secreting his whereabouts
and there was no reason to believe that he would have excul-
patory evidence. Second, the evidence is clearly not cumula-
tive; rather, it is in direct contradiction to the testimony of
the Commonwealth’s only eyewitness, Evelyn McBryde, who
testified that while hiding in nearby bushes, she saw the
Defendant and two other men shoot the victim. Kenneth
Robinson would testify that Ms. McBryde could not have
observed the shooting because she was with him at the time
of the incident. Third, the evidence is not only impeaching in
nature; rather, as stated by the Superior Court in its opinion
dated April 18, 2007 remanding this matter, the evidence
tends to establish the Defendant’s innocence. Fourth, again
as found by the Superior Court, if the evidence had been pre-
sented to the jury, it is likely that their verdict would have
been different due to the fact that Mr. Robinson’s testimony
is directly contradictory to the testimony of the only eyewit-
ness. Accordingly, as the Defendant has met the require-
ments for the granting of a new trial based upon after-dis-
covered evidence, the Court’s ruling was proper.

For the foregoing reasons, the Court finds that it proper-
ly granted the Defendant a new trial.

BY THE COURT:
/s/O’Toole, J.

1 The latter two charges were filed at CC199502676.

Commonwealth of Pennsylvania v.
Anthony Fitzgerald

Petition for Post Conviction Relief

Post Conviction Relief Hearing Act, 42 Pa.C.S.A. Section
9541 et seq. requires that petition be filed within one year of
the date judgment of sentence becomes final. This limitation
is jurisdictional in nature. Petition filed well after one year
period expired. Defendant needed to allege one of three
exceptions to one year limit set forth in 42 Pa.C.S.A. Section
9545(b)(1)(I)–(iii). Defendant failed to raise any of the
exceptions. Court had no jurisdiction as petition not timely
filed and dismissed petition.
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(William F. Barker)

Michael Streily for the Commonwealth.
Christy P. Foreman for Defendant.

No. CC 1999-10943. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., April 30, 2008—This is an appeal from an order

of August 21, 2007 dismissing Petitioner, Anthony
Fitzgerald’s, Pro Se PCRA petition filed on March 15, 2007.
By order of March 20, 2007, Patrick K. Nightengale, Esq.
was appointed as counsel to represent Petitioner in this
first PCRA petition. On April 13, 2007 counsel for
Petitioner filed a Petition to Withdraw and a No Merit let-
ter on various bases, including that the petition was
untimely as it was filed more than four (4) years after
Petitioner’s judgment of sentence became final without
alleging any facts to support one of the three exceptions to
the one (1) year time limitation to file a PCRA Petition pur-
suant to 42 Pa.C.S.A. §9545 (b)(1).

On July 30, 2007, an order was entered granting the
Petition to Withdraw and placing Petitioner on notice that
the Court intended to dismiss the petition without a hear-
ing. On August 21, 2007, an order was entered dismissing
Petitioner’s PCRA petition and notifying him of his right to
appeal to the Superior Court. On October 3, 2007,
Petitioner filed a Notice of Appeal to the Superior Court, a
Petition to Proceed In Forma Pauperis and an Application
for Relief in the Nature of a Request for Appointment of
Counsel. On December 6, 2007, orders were entered grant-
ing the Petition to Proceed In Forma Pauperis and appoint-
ing Christy P. Foreman, Esq. as counsel for Petitioner dur-
ing his appeal. On February 13, 2008 an order was entered
directing Petitioner to file his Concise Statement of
Matters Complained of on Appeal pursuant to Pa.R.A.P.
1925(b) within twenty-one (21) days of receipt of all neces-
sary transcripts.

On March 14, 2008, Petitioner, through counsel filed his
Concise Statement of Matters Complained of on Appeal
which states as follows:

1. Whether the trial court erred in dismissing the
Appellant’s PCRA Petition without a hearing on the
claim that there was a violation of the Appellant’s
constitutional rights, which in the circumstances of
this case, so undermined the truth determining
process that there could be no reliable adjudication
of Appellant’s guilt or innocence.

2. Whether the trial court erred in dismissing the
Appellant’s PCRA Petition without a hearing on the
claim that Appellant was deprived of his constitu-
tional right to effective assistance of counsel when
Appellant’s trial counsels:

a. Failed to subpoena exculpatory defense witness-
es from the ARC House that if called to testify
could have established Appellant’s innocence.

b. Failed to file a post-sentence motion requesting
a modification of sentence and/or a motion for a
new trial.

c. Attorney Bruce Carsia appointed to represent
the Appellant but was also retained to represent the
victim’s son with regard to a separate criminal
matter. Attorney Carsia subsequently informed
Appellant that he would have Attorney William
Manion take over Appellant’s case. Attorney
Manion subsequently represented Appellant at

trial and sentencing but was inadequately prepared
to represent the appellant in this case and said inef-
fectiveness directly resulted in the Appellant’s con-
viction in this matter.

3. Whether the trial court erred in dismissing the
Appellant’s PCRA Petition without a hearing on the
claim that there was an improper obstruction by
Commonwealth officials of the Appellant’s right of
appeal where a meritorious appealable issue exist-
ed and was properly preserved in the trial court.

4. Whether the trial court erred in dismissing the
Appellant’s PCRA Petition without a hearing on the
claim that at the time of trial there was unavailable
exculpatory evidence that has subsequently
become available and that it would have affected
the outcome of the trial if it had been introduced.

BACKGROUND
On August 4, 1999, Petitioner, Anthony Fitzgerald, was

charged with Theft by Deception in violation of 18 Pa.C.S.A.
§3922(a)(1); Theft by Failure to Make Required Disposition
of Funds in violation of 18 Pa.C.S.A. §3927(a); and,
Terroristic Threats in violation of 18 Pa.C.S.A. §2706. These
charges arose out of the alleged failure of Petitioner to per-
form remodeling work after obtaining $3,000.00 from the
victim and threatening the victim if she reported him to the
authorities.

On December 6, 2000, after a non-jury trial, the trial
court announced its verdict and found Petitioner guilty of
Theft by Deception, not guilty of Terroristic Threats and
granted a demurrer to the charge of Theft by Failure to Make
Required Disposition of Funds. (T. p. 2-3). After waiving a
pre-sentence report, Petitioner was sentenced on December
6, 2000 to 21 to 42 months of incarceration followed by a
period of 1 year of probation with an order for restitution in
the amount of $3,000.00. (T. p. 5). Petitioner was given per-
mission to serve the sentence in alternative housing so that
he could work and begin to make restitution. On February
22, 2001, Petitioner filed a Motion for the Modification
and/or Reduction of Sentence pursuant to Pa.R.Crim.P. 14101

and a Petition to Credit Time Served, both of which appear
to be denied by an undated order of the trial court.2

Petitioner has alleged, as set forth below, that the Motion to
Modify Sentence was denied by operation of law.

Appellant began serving his sentence in alternative
housing on March 21, 2001. By a letter of June 25, 2001 the
trial court was advised that Petitioner left the alternative
housing for work on June 23, 2001 and never returned in
violation of his sentence. As a result, a warrant was issued
for Appellant’s arrest on June 29, 2001. Pursuant to the war-
rant, Appellant was apparently arrested on October 31,
2006. Appellant filed the instant PCRA petition on March
15, 2007.

DISCUSSION
In order to be eligible for relief under the Post Conviction

Relief Hearing Act, 42 Pa.C.S.A. §9541 et seq., the Petitioner
must allege and prove that he is entitled to relief upon one of
the grounds set forth in §9543(a)(2). In the present case,
Petitioner has alleged that he is entitled to relief based on the
following grounds:

1. A violation of the constitution of Pennsylvania or
laws of this Commonwealth or the constitution of
the United States which, in the circumstances of
the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of
guilt of innocence could have taken place.
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2. Ineffective assistance of counsel which, in the
circumstance of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

3. The improper obstruction by Commonwealth
officials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

4. The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and that would have affected the out-
come of trial if it had been introduced. (PCRA
Petition, ¶¶1-4)

Petitioner’s factual basis for relief was that trial counsel was
ineffective in failing to provide a meaningful defense as a
result of the failure to subpoena witnesses and documents
that would have established that he was prevented from pro-
viding the services to the victim by the staff of the alterna-
tive housing facility he was in and that he had in fact refund-
ed the victim her money. (PCRA Petition, ¶5)

It is clear, however, that before the merits of the petition
may be addressed a determination must be made that the
petition was timely filed. Pursuant to the PCRA, any peti-
tions, including second and subsequent petitions, must be
filed within one year of the date the judgment of sentence
became final. 42 Pa.C.S.A. §9545(b). This limitation is juris-
dictional in nature and goes to the court’s competency to
adjudicate or pass upon the merits of the petition.
Commonwealth v. Bennett, 930 A.2d 1264, 1265 (2007).

As Petitioner alleged in his PCRA petition, he was found
guilty and sentenced on December 6, 2000 to a period of
incarceration of 21 to 42 months. Petitioner further
acknowledged that no direct appeal was taken and the only
post-trial motion was a motion to modify/reduce sentence
filed on February 22, 2001 and “denied by operation of law.”
(PCRA Petitioner, ¶7(D) II.)3 Therefore, based on the allega-
tions of his present PCRA petition, it was clearly filed
beyond the one-year time period pursuant to 42 Pa.C.S.A.
§9545(b)(1).

The PCRA does, however, recognize in §9545(b)(1)(i)-(iii)
three exceptions to the one year time limitation for filing a
PCRA petition. These exceptions are as follows:

(i)The failure to raise the claim previously was the
result of interference by government officials with
the presentation of the claim in violation of the
Constitution or Laws of this Commonwealth or the
Constitution or Laws of the United States.

(ii)The facts upon which the claim is predicated
were unknown to the petitioner and could not have
been ascertained by the exercise of due diligence.

(iii)The right asserted as a Constitutional right that
was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after
the time period provided in this section and has
been held by that court to apply retroactively. 42
Pa.C.S.A. §9545(b)(1)(i)-(iii)

However, in order to utilize any of the exceptions, the PCRA
petitioner must allege and prove facts to support their appli-
cability. Petitioner does not even allege, nor does a review of
the petition or record establish, any facts which would sup-
port one of the above enumerated exceptions to the one year
time limitation and, therefore, the petition is untimely.

Although not referenced in Petitioner’s PCRA petition,

the Petition to Withdraw and No Merit Letter refer to the fact
that subsequent to Petitioner’s sentencing, he left his alter-
native housing on June 23, 2001 and never returned.4 It is
clear that Petitioner’s status as a fugitive or otherwise for
the time period between June 23, 2001 and the filing of the
instant petition does not in any way extend the time period
for filing a PCRA petition. Commonwealth v. Deemer, 705
A.2d 827 (1997), Commonwealth v. Judge, 797 A.2d 250
(2002). Petitioner has made absolutely no allegations which
support the position that his PCRA petition was filed within
one of the exceptions set forth in §9545(b)(1)(i)-(iii) and,
therefore, the PCRA petition was untimely and appropriate-
ly dismissed.

In the Concise Statement of Matters Complained of on
Appeal, Petitioner’s counsel has set forth the alleged errors
of the PCRA Court in dismissing the petition without a hear-
ing on Petitioner’s substantive claims pursuant to
§9543(a)(2)(i), (ii), (iv), (vi). Each of the alleged statements
of error goes to the merits of Petitioner’s claims for relief,
which must be plead and proved by a preponderance of the
evidence. However, as previously noted, the time limitation
set forth in §9545(b)(1) is jurisdictional in nature and, absent
jurisdiction, the court is not permitted to address the merits
of the claims. As stated in Commonwealth v. Wilson, 824
A.2d 331, 334 (Pa.Super. 2003);

It is imperative to note that the timeliness
requirements of the PCRA are jurisdictional in
nature. Commonwealth v. Pursell, 561 Pa. 214, 219,
749 A.2d. 911, 913 (2000). ‘As such, when a PCRA
petition is not filed within one year of the expira-
tion of direct review, or not eligible for one of the
three limited exceptions, or entitled to one of the
exceptions, but not filed within 60 days of the date
that the claim could have been first brought, the
trial court has no power to address the substantive
merits of a petitioner’s PCRA claims.’
Commonwealth v. Gamboa-Taylor, 562 Pa. 70, 77,
753 A.2d. 780, 783 (2000). The substantive merits of
a PCRA petition are irrelevant to the timeliness of
the PCRA petition. Commonwealth v. Murray, 562
Pa. 1, 5, 753 A.2d. 201, 203 (2000) (citation omit-
ted). Commonwealth v. Wilson, supra, at 334.

Petitioner’s appellate counsel was appointed pursuant to
Pa.R.Crim.P. 904(f)(2) governing PCRA procedures which
provides that:

the appointment of counsel shall be effective
throughout the post conviction collateral proceed-
ings, including any appeal from disposition of the
petition for post-conviction collateral relief.
Pa.R.Crim.P. 904(f)(2)

Therefore, as this was Petitioner’s first PCRA petition and
original counsel had been permitted to withdrawal, appellate
counsel was appointed pursuant to Pa. R.C.P. 904(f)(2).
Commonwealth v. Evans, 866 A.2d 442 (Pa.Super. 2005). As
there were no facts alleged in the PCRA petition to support
any exception to the one year time limit for filing the PCRA
petition, appellate counsel was limited to raising the merits
of the PCRA petition, which this Court is precluded from
addressing for the reasons set forth above.

BY THE COURT:
/s/Todd, J.

1 Pa.R.Cr.P. 1410 was renumbered to Rule 720 and amended
March 1, 2000, effective April 1, 2001
2 There appear in the record two “Motions for Modification
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and/or Reduction of Sentence Pursuant to Rule 1410
Pa.R.Cr.P.,” both dated February 22, 2001. The first motion is
on a preprinted form and incorrectly states that Appellant
entered a guilty plea to the charge of Theft by Deception.
This motion does not allege any error but simply requests
the trial court to reconsider its sentence. A second hand-
printed Motion for Modification and/or Reduction of
Sentence Pursuant to Rule 1410 Pa.R.Cr.P. requests credit
for 13 months for time served from August 1999 to
September 2000 to allow Appellant to “leave the Allegheny
County Jail and enter an alternative housing facility.” A third
motion, a Petition to Credit Time Served, was also filed and
denied. The orders by the trial court denying the Petitions
for Modification and the Petition to Credit Time Served are
not dated.
3 If the motion to modify sentence filed on February 22, 2001
was denied by operation of law pursuant to Pa.R.Cr.P.
1410(B)(3), it would have been deemed denied in 120 days,
that is, on June 22, 2001 and Petitioner would have had until
July 22, 2001 to file a direct appeal to the Superior Court
pursuant to Rule 1410 (A)(2)(b). Since Petitioner did not file
a direct appeal to the Superior Court, Petitioner was
required pursuant to §9545 to file his PCRA petition no later
than July 22, 2002. It should be noted, however, Rule 1410
(A)(2)(b) only applies if a “timely” post-sentence motion is
filed. Petitioner’s post-sentence motion, filed on February
22, 2001, was not filed within ten days of the imposition of
sentence as required by 1410 (A)(1) and, therefore,
Petitioner was required to file his direct appeal within thir-
ty days of the imposition of sentence. In either event, the
present PCRA petition is filed well beyond the one-year
time limitation imposed by the PCRA. In Commonwealth v.
Brown, 943 A.2d 264 (2008), the Supreme Court recently
held that when a timely direct appeal is not filed relative to
a judgment of sentence and direct appeal is not therefore
available, the one-year period for filing of PCRA petition
commences upon the actual expiration of the time period
allowed for seeking direct review, confirming the language
of the PCRA, §9545 (b)(3). Commonwealth v. Brown, supra,
at 268.
4 This statement in the No Merit Letter is confirmed by the
correspondence of June 25, 2001 in the record from the
alternative housing facility, The Alcoholic Recovery Center.
In addition, the warrant for his arrest issued on June 29,
2001, as a result of Petitioner’s failure to return to the
A.R.C., is part of the record.

Commonwealth of Pennsylvania v.
Sameania Lyn Carey

Juror Misconduct—Demand for New Trial

1. On second day of trial, Court learned that Juror #10
had talked with outside person about trial in contravention of
Court’s instructions. Upon investigation by Court, Juror #10
admitted calling her sister-in-law, an attorney with the
District Attorney’s Office, and asking about how cases are
handled as Juror #10 felt Court’s instructions were given too
quickly for her to understand.

2. Sister-in-law ended conversation as soon as possible
without answering any questions posed by Juror #10. Sister-
in-law confirmed Juror #10’s recollection of events and reit-
erated that no legal issues were discussed.

3. There is no per se rule which mandates mistrial for
juror misconduct. Defendant must prove that misconduct
resulted in prejudice in order to justify mistrial.

(William F. Barker)

Michael Streily for the Commonwealth.
Victoria H. Vidt for Defendant.

No. CC 2005-08209. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., May 8, 2008—On October 4, 2007, the appel-

lant, Sameania Carey, (hereinafter referred to as “Carey”),
was convicted of first degree murder following a jury trial.
Carey subsequently was sentenced to life without the possi-
bility of parole on December 27, 2007, and she has filed the
instant appeal from the imposition of that sentence.

Carey was directed pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b) to file a concise statement
of matters complained of on appeal and in that statement
she has asserted one error, that being that this Court
erred in failing to declare a mistrial once it was learned
that one of the jurors on her case ignored the Court’s
instructions not to talk to anyone about Carey’s case dur-
ing the course of trial.

On the second day of trial this Court was advised that
Juror No. 10 had called her sister-in-law, Ann Steiner, (here-
inafter referred to as “Steiner”), an assistant district attor-
ney with the District Attorney’s Office of Allegheny County.
Juror No. 10 was brought into chambers in the presence of
the trial counsel for the District Attorney’s Office, Carey and
her counsel, and she was asked as to the nature and extent of
the conversation that she had with Steiner. Juror No. 10 indi-
cated that Steiner was her sister-in-law and that she had
called her that evening not to talk about Carey’s case, but
rather, to talk generally about how cases are handled. She
indicated that she did not completely follow this Court’s pre-
liminary instructions because she thought that they were
being given too fast for her to digest. She asked Steiner
whether or not the verdict had to be unanimous and whether
or not she could take notes during the course of trial. She
also asked Steiner to define first degree murder, second
degree murder, third degree murder, voluntary manslaugh-
ter and involuntary manslaughter so she would be aware of
what the elements of those particular offenses were. She
stated that Steiner did not provide her with any information
with respect to this specific request. Juror No. 10 acknowl-
edged that she understood that she could not talk about the
specific facts of Carey’s case and indicated that the ques-
tions that she was posing to her sister-in-law were designed
to illicit information as to procedural matters. She was
emphatic that she did not discuss Carey’s case with Steiner
or asked Steiner about Carey’s case. When Carey’s counsel
decided to ask Juror No. 10 some questions, they had noth-
ing to do with her conversation with Steiner, but rather with
comments that she made during the jury selection process
about her being uneasy that the defendant knew her name
and what her husband’s business was. (See Trial Transcript,
pp. 139-144).

This Court requested that Steiner also participate in this
in camera discussion and she appeared later in the day.
During that conversation Steiner corroborated the state-
ments made by Juror No. 10 and was emphatic in the fact
that she did not discuss the facts of Carey’s case and that
Juror No. 10 never broached that matter. Juror No. 10’s
questions were designed to go to procedural issues that
Steiner was unsure of and because of her uneasiness about
this particular call; she ended the call at the earliest oppor-
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tunity. (See Trial Transcript, pp. 271-277). 
There is no per se rule that improper conduct by a juror

mandates the granting of a mistrial, but rather a defendant
must demonstrate that the improper conduct on behalf of the
juror resulted in prejudice to the defendant. In
Commonwealth v. Tharp, 574 Pa. 202, 830 A.2d 519, 532-533
(2003), the Pennsylvania Supreme Court set forth the basis
for making a determination as to when the granting of a mis-
trial would be appropriate.

A defendant has the right to have his or her
case heard by a fair, impartial, and unbiased jury
and ex parte contact between jurors and witnesses
is viewed with disfavor. Commonwealth v. Brown,
567 Pa. 272, 786 A.2d 961, 972 (2001). There is,
however, no per se rule in this Commonwealth
requiring a mistrial anytime there is improper or
inadvertent contact between a juror and a witness.
See Commonwealth v. Mosley, 535 Pa. 549, 637 A.2d
246, 249 (1993) (declining to adopt per se rule
which would require disqualification of juror any-
time there is ex parte contact between that juror
and witness). Whether such contact warrants a
mistrial is a matter addressed primarily to the dis-
cretion of the trial court. Brown, 786 A.2d at 972
(citation omitted). A trial court need only grant a
mistrial where the alleged prejudicial event may
reasonably be said to have deprived the moving
party of a fair and impartial trial. Commonwealth
v. Fletcher, 561 Pa. 266, 750 A.2d 261, 282 (2000)
(citation omitted).

In Commonwealth v. Jones, 314 Pa.Super. 497, 461 A.2d
267 (1983), the Court determined that the Trial Court did not
abuse its discretion in failing to grant a mistrial when one of
the jurors allegedly fell asleep during the Court’s charge.
Similarly, in Commonwealth v. Box, 481 Pa. 62, 391 A.2d 1316
(1978), the Court determined that the denial of a motion for
a mistrial because of incompetent testimony and the unusu-
al conduct by a juror was not error. 

In order for a defendant to be entitled to the granting of
a request for a mistrial, the conduct or misconduct of a juror
must result in prejudice to the defendant. Commonwealth v.
Neff, 860 A.2d 1070 (Pa.Super. 2004). It is clear from a
review of the testimony of Juror No. 10 and Steiner that
Carey was unable to demonstrate how she was prejudiced
by the alleged misconduct of Juror No. 10. Juror No. 10 and
Steiner neither were unequivocal in the fact that Juror No.
10 never discussed Carey’s case with Steiner nor asked any
questions of Steiner about Carey’s case. Both Juror No. 10
and Steiner indicated that the substance of their conversa-
tion dealt with generic procedural questions to which
Steiner did not provide Juror No. 10 with any definitive
answers. Having failed to demonstrate how she could have
been prejudiced, there was no basis upon which a mistrial
could have been granted. However, a more fundamental
flaw in Carey’s claim of error is that no request for a mistri-
al was ever made.

Pursuant to Pennsylvania Rule of Criminal Procedure
605,1 only a defendant can move for a mistrial and that must
occur when a prejudicial event has occurred. Absent that
request, a Trial Court can only declare a mistrial on the
basis of manifest injustice. Here, no request for a mistrial
was ever made and therefore there was no basis for this
Court to have erred in failing to grant that request. Since
Carey was unable to demonstrate how she was prejudiced,
it is difficult, if not impossible, to understand how Juror No.
10’s actions would be equivalent to manifest injustice. Since
Carey never made a request for a mistrial pursuant to

Pennsylvania Rule of Criminal Procedure 605, this claim of
error is waived. Commonwealth v. Ables, 404 Pa. Super. 169,
590 A.2d 334 (1991).

Cashman, J.

Dated: May 8, 2008

1 Rule 605. Mistrial

(A) Motions to withdraw a juror are abolished.

(B) When an event prejudicial to the defendant occurs dur-
ing trial only the defendant may move for a mistrial; the
motion shall be made when the event is disclosed.
Otherwise, the trial judge may declare a mistrial only for
reasons of manifest necessity.
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Michele Siciliano v.
Vincent J. Siciliano

Support—Earning Capacity and Special Needs Children—
Income from Family Owned Business—Deviation for
Medical Expenses

1. The support hearing was designated complex due to
issues regarding Wife’s earning capacity, Husband’s income
from family businesses and expenses for ongoing medical
care of the children, one with Asperger’s Syndrome and the
other with Pervasive Development Disorder.

2. The Court affirmed the Hearing Officer’s decision,
finding that Wife had an earning capacity of $11,907.00
annually–one-half of a full time wage. Wife was a high school
graduate with two years of college and had worked as a wait-
ress and in insurance sales.

3. The Hearing Officer correctly established Wife’s earn-
ing capacity at a half time position because she is primarily
responsible for meeting the children’s special needs that
include supervision with homework and “extraordinary
time” required for shopping and meal preparation and house
cleaning due to the children’s allergies and sensitivities.
Prior to separation, the parties had a cook and housekeeper
to assist with the children’s needs.

4. Husband’s earned income from his salaried employ-
ment as a construction manager was not disputed and the
Hearing Officer set his net monthly income at $3,864. The
Court, granting Wife’s exceptions, determined that
Husband’s income from multiple family owned businesses in
the form of distributions, advances and loans constituted
income available for support and established his net income
at $8,448 per month. See: Blaisure v. Blaisure, 577 A.2d 640
(Pa.Super. 1990); Pa. R.C.P. 1910.16-2 (a).

5. The Court considered that Husband had $90,000 in con-
sulting and real estate management fees in the year prior to
separation and $320,000 in various loans from a family part-
nership. Husband had not attempted to repay the loans and
there was no schedule of repayment. The Court also noted
that Husband paid rent to his father of $3,800 per month.

6. A guideline deviation to cover the children’s pre-
dictable and reasonable unreimbursed medical expenses
was appropriate where the parties’ incomes could sustain
the payment and the parties consented to the treatments
during the marriage.

7. Husband’s application to the trial court for a super-
sedeas was denied. Husband’s relief was a petition to the
Superior Court. Pa.R.A.P. 1732(h)

(Hilary A. Spatz)

Robb D. Bunde for Plaintiff.
Vincent J. Siciliano, Pro Se.
No. FD 06-00935 (002). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., May 15, 2008.

Michael Faber v.
Kythryn Cyphert

Modification of Partial Custody to Shared Physical
Custody—Requirements of Shared Custody Met—Parents’
Ability to Communicate and Status Quo Considered—
Teenager’s Preference

1. Unmarried separated parents entered into a consent
order in 2001 providing Mother with primary physical cus-
tody and Father with partial custody of their son. In 2005
when child was 13, Father sought modification of the order
and the matter was tried after court-mandated mediation
and conciliation when the “child” was 15 years of age.

2. Court entered order of alternating weekly custody and
co-parent counseling, denying Father’s request to become
primary custodian during the school year. Mother appealed,
raising two issues: that parties’ inability to communicate and
her 15-year role as primary custodian did not support a
shared physical custody arrangement.

3. Shared custody order was supported by evidence that
the four prong standard had been met. See: Wiseman v.
Wiseman, 718 A.2d 844 (Pa.Super. 1998).

4. Despite difficulties caused in large part by Mother’s
hostility, arising when Father married and requested addi-
tional custodial time, the parties’ history of effective commu-
nication, with the safeguard of co-parent counseling, provid-
ed sufficient basis to support finding that parents had ability
to communicate. Mother cannot be the cause of communica-
tion problems and then raise the issue as a defense against
the appropriateness of shared custody.

5. The status quo is not dispositive of a modification
request when altering the custody schedule is in the child’s
best interest. Modification of the long-standing status quo
was warranted as it will promote child’s best academic and
emotional well-being; fewer custody exchanges will reduce
opportunities for conflict and the teenager preferred to
spend more time with his father, so long as he was not
required to change school districts.

6. The court did consider the status quo and Mother’s role
as primary caregiver and the positive traits she instilled in
child. Despite the evidence that Mother’s actions were in
part harming the child’s academic performance, at the root
of the parties’ inability to communicate creating open hostil-
ities witnessed by the child, the status quo was considered in
denying Father’s request for primary school year custody.

(Hilary A. Spatz)

Elizabeth A. Beroes for Plaintiff.
Donna Allen Rosemond for Defendant.
No. FD 97-002421 (005). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., March 5, 2008.

C A P S U L E  S U M M A R I E S



VOL.  156  NO.  16 august 1 ,  2008Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Eric and Melanie Werner v. Zoning Hearing Board of the Borough of Sewickley & Borough of Sewickley, James, J. ........Page 271
Violation of Zoning Ordinance—Vested Right

Mark and Mary Pat Pinsoneault, Fred and Michelle Mason Liechti, Thomas and Jennifer Collins,
Matthew and Kristin Bryan, Victoria Evans-Crawford, Bill Ehrlich and Deborah Crawford v.
Findlay Township and Edward Kosis, James, J. ..........................................................................................................................Page 271
Zoning—Conditional Use

In re: I.L.P. and I.L.P. Joint Petition on Assisted Conception Birth Registration, Lucchino, A.J. ..........................................Page 273
Gestational Carriers—Assisted Conception—Vital Statistics—Birth Certificates

Commonwealth of Pennsylvania v. Samuel Brown, Cashman, J. ................................................................................................Page 274
Sentencing—Challenge to Jury Array

Commonwealth of Pennsylvania v. Jamar Lashawn Travillion, Cashman, J. ............................................................................Page 278
Sufficiency of Evidence—Identification—Fingerprints

Commonwealth of Pennsylvania v. Vicki Mastalski, Cashman, J. ................................................................................................Page 280
DUI—Off-Duty Police Traffic Stop

Commonwealth of Pennsylvania v. Marlynn Devaughn Bryant, Cashman, J. ............................................................................Page 282
Seizure of Property—Forfeiture

Commonwealth of Pennsylvania v. Kevin Lee Napper, O’Toole, J. ..............................................................................................Page 283
Revocation of Probation

Commonwealth of Pennsylvania v. William H. Thomas, IV, Mariani, J. ....................................................................................Page 284
Ineffectiveness of Counsel—Direct Appeal

Commonwealth of Pennsylvania v. David Sylvester Jones, Cashman, J. ....................................................................................Page 287
Appeal—Motion to Suppress—Concurrent Trials—Insufficient Evidence

jury verdicts
Kelly Andreen v. Michael L. Sturdivant and Kelly K. Sturdivant, Della Vecchia, J. ..................................................................Page 291
Negligence

Mary Lou Dahmen, Lindsay Dahmen and Dana Beresford v. Forbes Regional Hospital, Wecht, J. ........................................Page 291
Medical Malpractice–Cardiac/Circulatory

Thelma Caplan v. Neil A. Busis, M.D. and Pittsburgh Neurology Group, Scanlon, J. ..............................................................Page 291
Medical Malpractice

George Bauer v. Penn Animal Hospital, P.C., t/d/b/a Penn Animal Hospital, Colville, J. ........................................................Page 291
Slip and Fall

Linda Dillard v. Arcadia Court Office Condominium Association, Colville, J. ..........................................................................Page 291
Slip and Fall

Christine Connor v. Mark A. Salerno, Horgos, J. ............................................................................................................................Page 292
Motor Vehicle–Rear-End Collision

Erie Insurance Exchange v. Campos & Stratis, Certified Public Accountants,
and Gerald J. Vancko, C.P.A., an individual, Della Vecchia, J. ......................................................................................................Page 292
Contract

Eric Kelvington v. Gardner Denver, Inc. and Gardner Denver Water Jetting Systems, Inc., Horgos, J. ..............................Page 292
Product Liability

Andrew J. Horlick v. Bradley Vasy, O’Brien, J. ..............................................................................................................................Page 292
Motor Vehicle



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2008
Circulation 6,767

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Sharon A. Antill ..........................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT
REPORTER

The Pittsburgh Legal Journal provides the ACBA mem-
bers with a quarterly report of jury verdicts from the Civil
Division of the Court of Common Pleas of Allegheny County.
The verdicts which appear in the Pittsburgh Legal Journal, a
supplement of the Lawyers Journal, under the heading
“Allegheny Jury Verdict Reporter” are provided by court staff
from the assignment room.

Each jury verdict is then assigned for review of the
pleadings and preparation of a brief summary of the case
and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-
light, or categorize the results of lawsuits tried to verdict,
either by plaintiff, defendant, result, or any other category.
The purpose of this project is to report all results tried by jury
to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury
verdicts. Call Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS
Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Robert A. Crisanti
William R. Friedman
Kristen M. Iagnemma
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Peter C.N. Papadakos
Tracy A. Phillips
Diane Barr Quinlin
Jeffrey Alan Ramaley
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner

jury verdicts volunteers
Wendy L. Bartsch-Cieslak
Beth Fischman
Robert C. Fratto

Mark Greenblatt
Janet K. Meub
Barbara Atkin Ramsey



august 1 ,  2008 page 271Supplement to The Lawyers Journal

Eric J. and Melanie Werner v.
Zoning Hearing Board

of the Borough of Sewickley
and Borough of Sewickley

Violation of Zoning Ordinance—Vested Right

1. In order to establish a vested right as a result of
using land contrary to a zoning ordinance, the applicant
must establish due diligence and good faith, among other
things.

2. Building without waiting for the outcome of a consent
order appeal does not demonstrate due diligence and good
faith.

(Amy R. Schrempf)

Joel P. Aaronson for Appellant Eric J. and Melanie Werner.
Colin W. Murray for Appellee Zoning Hearing Board of the
Borough of Sewickley.
Richard B. Tucker, III for Intervenor Borough of Sewickley.

No. SA 04-000960. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 17, 2007—This appeal arises from

the August 3, 2004 decision of the Zoning Hearing Board of
the Borough of Sewickley (“Board”) granting two variances
with certain conditions to Eric J. and Melanie Werner (“the
Werners”). This case dates back to 2004. The Werners pur-
chased the Property, located at 44 Beaver Street, an R-1 zon-
ing district, in November of 2002. They planned to remove
and replace the existing house, rebuild the existing garage
and install a governor’s drive. In July of 2003, the Board
granted them variances to rebuild the garage and for lot
coverage, but denied them a variance for the governor’s
drive. That decision was upheld by this Court and is cur-
rently on appeal in the Commonwealth Court at Docket No.
804 C.D. 2004.

On April 29, 2004, the Code Enforcement Officer
(“CEO”) notified the Werners that their plans for a new
garage satisfied the zoning requirements but that their pro-
posed walled mechanical equipment enclosure, as well as a
second rear yard enclosure (rear enclosure), violated the
rear and side yard setback requirements and the lot cover-
age requirements. The CEO’s letter made no mention of the
side terrace which was already under construction.
Specifically, the mechanical enclosure violated the 30-foot
rear setback requirement by 29 feet and the limitation on lot
coverage by 4 percent. The Werners appealed to the Board.
A hearing was held on July 6, 2004 and a decision was made
on August 3, 2004. The Board sustained the CEO’s determi-
nations but granted the Werners a variance from the rear
yard setback with respect to both the walled mechanical
equipment enclosure and the rear enclosure but denied a
side yard setback variance with respect to the location of
the rear enclosure. The Board also granted a variance with
respect to lot coverage allowing an increase in the maxi-
mum lot coverage to 36.67%. It is from that decision that the
Werners appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to

support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The Board correctly determined that the proposed
walled mechanical enclosure and the proposed side terrace
violated the yard and lot coverage requirements of the
Ordinance. The side terrace currently violates the setback
requirement by five or six feet. The walled mechanical
equipment enclosure violates the rear setback requirement
by 29 feet. The lot coverage exceeds the 36.67% permitted
by the Board.

The Werners are not entitled to keep the side terrace on a
vested right theory. The Pennsylvania Supreme Court has set
the criteria for determining whether a property owner
acquired a vested right as a result of using land contrary to
the Ordinance in Petrosky v. Zoning Hearing Board of Upper
Chichester Delaware County, 402 A.2d 1385 (Pa. 1979). The
applicant must establish:

(1) due diligence in attempting to comply with the
law;

(2) good faith throughout the entire proceeding;

(3) expenditure of substantial unrecoverable funds;

(4) expiration of the period during which an appeal
could have been taken from issuance of a Permit;
and

(5) insufficiency of evidence that individual prop-
erty owners or public health, safety and welfare
would be adversely affected by use of the Permit.

Randolph Vine Associates v. Zoning Hearing Board
Adjustment of Philadelphia, 573 A.2d 255, 259 citing
Petrosky. In the instant case, the Werners cannot establish
that they exhibited due diligence and good faith in attempt-
ing to comply with the law. They built the side terrace four-
feet from the right side line without waiting to see the out-
come of the Consent Order Appeal. Further, the Werners’
side terrace was partially completed at the time of the
Board’s decision on August 3, 2004. To be compliant with
the Ordinance, only six feet of the side terrace must be
removed.

Based upon the foregoing, the decision of the Zoning
Hearing Board of the Borough of Sewickley is affirmed and
the Appeal is dismissed.

ORDER OF COURT
AND NOW, this 15th day of December, 2007, based upon

the foregoing, the decision of the Zoning Hearing Board of
the Borough of Sewickley is affirmed and the Appeal is dis-
missed.

BY THE COURT:
/s/James, J.

Mark and Mary Pat Pinsoneault,
Fred and Michelle Mason Liechti,

Thomas and Jennifer Collins,
Matthew and Kristin Bryan,

Victoria Evans-Crawford, Bill Ehrlich
and Deborah Crawford v.

Findlay Township and Edward Kosis
Zoning—Conditional Use

1. If applicant for conditional use satisfies the criteria in
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the Ordinance, burden shifts to objectors to establish with a
high degree of probability that the proposed use will sub-
stantially affect the health, safety and welfare of the commu-
nity greater than would be expected under normal circum-
stances.

2. This particular convenience store and gasoline station
was not more detrimental to the health, safety and welfare of
the community than any other convenience store and gaso-
line station.

(Amy R. Schrempf)

Bonnie Brimmeier for Appellants.
Alan T. Shuckrow for Appellee Findlay Township.
Michael J. Witherel for Intervenor Edward Kosis.

No. SA 07-000319. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., January 14, 2008—This appeal arises from the

decision of the Findlay Township Board of Supervisors
(hereinafter “Board”) dealing with Property located on
state Route 30 in the Village of Clinton in Findlay Township.
The Property is located in a Village Zoning District (here-
inafter “VLD”). Edward Kosis, (hereinafter “Intervenor”)
the owner of the Property, proposed to construct a conven-
ience store, gasoline station, and car wash on his Property.
The proposed car wash was later withdrawn from the
request. The Intervenor filed a petition for a conditional use
permit with Findley Township on August 14, 2006. The
Findlay Township Planning Commission held a public hear-
ing on October 24, 2006, and gave a non-favorable recom-
mendation to the Board. The Board held a hearing on
January 10, 2007, and on February 22, 2007, rendered a
decision approving the conditional use subject to twelve
(12) conditions.

Before this court is the Objectors’ appeal from the
Board’s decision granting the Intervenor a conditional use
permitting the construction of the convenience store and
gasoline station.

When the trial court takes no additional evidence, the
scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made
findings not supported by substantial evidence. Mars Area
Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association. v.
Zoning Hearing Board of Adjustment, 462 A.2d 637 (Pa.
1983).

The Objectors cite a number of errors in their appeal and
argue that the project fails to meet the requirements for
approval of a conditional use. In this case, the Intervenor has
the burden of proving that the proposed use is a type permit-
ted by conditional use and that the proposed use complies
with the requirements of the Ordinance. Appeal of Baird, 537
A.2d 976 (Pa.Cmwlth. 1988). Then the burden shifts to those
protesting the use to prove that it will have an adverse effect
on the general public. Shamah v. Hellam Township Zoning
Hearing Board, 648 A.2d 1299 (Pa.Cmwlth. 1994). When
dealing with the granting or denial of a conditional use, the
protestors must show with “a high degree of probability”
that the proposed use will “pose a substantial threat.” Bray
v. Zoning Board of Adjustment. 410 A.2d 909, 914
(Pa.Cmwlth. 1980).

The Board found that the Ordinance permits both con-
venience stores and gasoline service stations in the VLD
District. Furthermore, in Section 117.604.16.1 of the

Ordinance, it is specifically contemplated that convenience
stores will sometimes include gasoline service stations.
Section 117.604.16.1 provides that if gasoline is sold as part
of the convenience store operation, the specific conditions
relating to gasoline service stations listed in the Ordinance
shall also apply.

The Board found that although Section 117.604.25 of the
Ordinance provides that “No gasoline service station shall be
within five hundred (500) feet of a Church, school or
Residential Zoning District or Residential Use,” the
Ordinance provides for discretion to be given to the
Supervisors in conditional use cases. Specifically, Section
117.602.1.7 provides:

The Supervisors shall consider whether proposed
modifications in any of the requirements of this
ordinance for each zoning district…will make for a
more efficient, attractive and harmonious condi-
tional use. If such modifications, in the judgment of
the supervisors constitute a more beneficial use of
the site than provided for under the requirements
of the zoning district in which the site of the condi-
tional use is located, the supervisors in its sole dis-
cretion may grant the modifications for less strict
requirements.”

The Board found that Section 103.604.10, the subdivision
and land development ordinance, specifically contemplates
a modification of the buffer requirements where the buffer
takes up more than 10% of the width or depth of the appli-
cant’s property and that the buffer yard requirement was
properly modified under Section 117.602.1.7 of the
Ordinance.

The Intervenor has satisfied the criteria contained in the
Ordinance for a conditional use and therefore, it is presumed
that the proposed use is consistent with the general welfare.
The burden then shifts to the Objectors to rebut the pre-
sumption. As objectors, they must establish with “a high
degree of probability that the proposed use will substantial-
ly affect the health, safety and welfare of the community”
greater than would be expected under normal circum-
stances. Sunnyside Up Corporation v. City of Lancaster
Zoning Hearing Board, 739 A.2d 644, 650 (Pa.Cmwlth. 1999),
citing Tuckfelt v. Zoning Board of Adjustment of Pittsburgh,
471 A.2d 1311, 1314 (Pa. Cmwth. 1984).

Finally, the Board found that there are no circumstances
involved that would make this particular convenience store
and gasoline station more detrimental to the health, safety
and welfare of the community than would any other conven-
ience store and gasoline station. Granting the modifications
will make for a more beneficial use of the site than provided
for under strict construction of the conditions, provided cer-
tain conditions are met and that the applicant subsequently
meets all requirements at the time of land development
approval.

The Board heard the witnesses and reviewed the exhibits.
It is the duty of the Board in the exercise of its discretionary
power to determine whether a party has met its burden. A.A.
Shamah v. Hellan Township Zoning Hearing Board, 648 A.2d
1299, 1304 (Pa.Cmwlth. 1994). The record supports the find-
ings and the decision of the Board will be affirmed.

ORDER OF COURT
AND NOW, to-wit, this 25th day of January, 2008, it is

hereby ORDERED, ADJUDGED and DECREED that the
decision of the Findley Township Board of Supervisors is
affirmed.

BY THE COURT:
/s/James, J.
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In re: I.L.P. and I.L.P.
Joint Petition on Assisted Conception

Birth Registration
Gestational Carriers—Assisted Conception—Vital Statistics
—Birth Certificates

1. Prior decree of the Court in 2006 determined that
genetic father was sole parent of unborn twins and directed
that birth certificate reflect his parentage.

2. Petitioners sought amendment to that decree to, inter
alia, terminate parental rights of Gestational Carrier’s hus-
band.

3. Court denied Petition stating that original decree con-
tained sufficient information to make it clear that neither
Gestational Carrier nor Gestational Carrier’s husband had
any genetic or parental connection to the children; therefore,
they had no parental rights to terminate.

4. Petitioners requested said relief in order to establish
dual U.S.-Taiwanese citizenship. Petitioners alleged that
Taiwan would not grant such citizenship absent a voluntary
request by Gestational Carrier to terminate her parental
rights and those of her husband.

5. The court followed the policies and procedures of the
Pennsylvania Department of Health regarding birth certifi-
cates. For resolution of Petitioners’ Taiwanese issue,
Petitioners must deal directly with the Taiwanese.

(Lynn E. MacBeth)

Melissa Brisman for Petitioners.
Hilary Andrew Kinal for Gina and Brian Scanlon.

No. 4655 of 2006. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Procedural History

Lucchino, A.J., May 28, 2008—On July 28, 2006, after con-
sideration of Petitioners’ Joint Petition (“2006 Petition”), this
Court Issued a Decree (“Decree”) determining that Chun-
Hsien Lu (“Lu”) was the father and sole parent1 of the
unborn twin Children (“Children”) in this matter. The
Decree directed that any certified copies of Children’s birth
records reflect Lu’s parentage.

It is important to understand that there is no statute or
regulation regarding gestational carriers. This Court’s only
direction in gestational carrier matters is an October 2, 2003
Pennsylvania Department of Health Letter (“Letter”) that
sets forth the policy and procedures of that department for
the registration of an assisted conception birth. The Letter
acknowledges what this Court is well aware of: that “the
Vital Statistics law and associated regulations do not specif-
ically address assisted conception.” In other words, the law
has not yet caught up with the science that makes conception
by in vitro fertilization (“IVR”) using a gestational carrier
possible. The Letter provides a mechanism to ensure a child
born of a gestational carrier has a genetic parent’s name on
a birth record.

On April 2, 2008, Petitioners presented a Joint Petition for
Amended Decree (“2008 Petition”). They averred that Lu, a
Taiwanese citizen, wanted Children to be joint U.S.-
Taiwanese citizens. Petitioners state that because Children
are the product of a Taiwanese citizen and a woman married
to someone else, Taiwanese authorities would not grant citi-
zenship unless Gestational Carrier voluntarily requests that

the Court terminate her parental rights, and that her hus-
band, Brian Scanlon (“Gestational Carrier’s Husband”), dis-
avow he is the biological father and also requests termina-
tion of his parental rights. This Court denied the 2008
Petition, stating that sufficient information regarding this
matter was contained in the original 2006 Petition and
Decree which followed. Petitioners appealed.

This Opinion follows.

Discussion
Based upon the verified and notarized information pro-

vided in the 2008 Petition, this Court determined that Lu was
Childrens’ genetic parent and that his name should appear
as such on certified birth records. As the sperm donor, Lu
was and is the only party in this matter who has a genetic
connection to Children, hence this Court’s determination of
his parentage. The physician (“Physician”) who performed
the IVR provided in a sworn affidavit that it was Lu’s sperm
that had fertilized the eggs from an anonymous egg donor.
That affidavit also staled that Gestational Carrier was placed
on hormone therapy making it impossible for Gestation
Carrier to ovulate. That made the anonymous donor eggs the
only eggs that Lu could have fertilized and therefore estab-
lished that Gestational Carrier could not have contributed
any genetic material to the embryos.

In addition to Physician’s affidavit, the 2006 Petition also
stated that the embryos were “not the result of [Gestational
Carrier’s] eggs, or from [Gestational Carrier’s Husband’s]
sperm.” 2006 Petition, Para 7. Gestational Carrier and
Gestational Carrier’s Husband then verified that the facts
contained therein were true and correct.

Also contained in the 2006 Petition was Gestational
Carrier’s agreement to deliver possession and custody of
Children upon their birth and to “release any rights she or
her husband, Brian Scanlon, may have in said children.”
2006 Petition, Ex.C. She acknowledged that Lu was the true
and biological father. She further consented that her name
not appear on Childrens’ birth records. Based upon the 2006
Petition, it was clear that neither Gestational Carrier nor
Gestational Carrier’s Husband had any genetic or parental
connection to Children. Gestational Carrier was contracted
only to carry embryos fertilized by Lu’s sperm and deliver
Children upon birth.

Simply put, Gestational Carrier and Gestational Carrier’s
Husband had no parental rights for this Court to terminate.

Petitioners’ “Concise Statement of Matters Appealed,”
misstates the purpose of this Court’s 2006 Decree. This
Court did not and could not “correct” Childrens’ birth regis-
tration since the Children were born five weeks after the
Decree was signed.

When this Court denied the 2008 Petition and refused to
grant the Amended Decree, it suggested that the straightest
road to resolution of Petitioners’ Taiwanese issue was to deal
directly with the Taiwanese. That is still true.

Petitioners are mistaken in their statement that “in
Pennsylvania an order is necessary to confirm that the ges-
tational carrier is not the birth parent, so that a court still has
to make a determination that carrier and her husband have
no rights to the child.” A reading of this Court’s 2006 Decree
will show that it contains no determination regarding those
issues.

Termination of parental rights is a precondition of adop-
tion. Gestational carrier registrations have no termination
hearing since by the nature of the gestational carrier process
she and her husband have no parental rights to terminate.

This Court applied the policies and procedures of the
Pennsylvania Department of Health set forth in its Letter
and issued its Decree.
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Filed May 28, 2008.

1 The eggs were from anonymous donor, Gina Scanlon
(“Gestational Carrier”) had agreed to carry embryos in her
womb, provide them with nutrition during pregnancy, and
deliver Children upon birth.

Commonwealth of Pennsylvania v.
Samuel Brown

Sentencing—Challenge to Jury Array

1. Under Commonwealth v. Walls standard affording trial
judge broad discretion in sentencing, trial court did not
abuse discretion in imposing consecutive rather than con-
current sentences for convictions where sentences for each
offense were within sentencing guidelines and presentence
report indicated that defendant had multiple prior convic-
tions (including juvenile conviction for aggravated assault)
and was currently serving parole.

2. Claim of insufficiency of evidence to convict on
charges of criminal attempt to commit criminal homicide
and aggravated assault on police officer will fail where
Commonwealth established that each of criminal actors evi-
denced a clear intention to kill.

3. Challenge to jury array will fail where Defendant pre-
sented no evidence supporting contention that jury selection
process was designed to systematically exclude African-
Americans.

Michael Streily for the Commonwealth.
J. Richard Narvin for Defendant.

CC No. 200217193. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., February 29, 2008—The appellant, Samuel

Brown, (hereinafter referred to as “Brown”), has filed the
instant appeal as a result of the imposition of an aggregate
sentence of a period of incarceration of not less than eight-
een nor more than thirty-six years as a result of his convic-
tions of the crimes of criminal attempt to commit criminal
homicide, aggravated assault, aggravated assault on a police
officer, criminal conspiracy, criminal trespass and one count
of violation of the Uniform Firearms Act which was posses-
sion of a firearm without a license. Brown was directed to
file a concise statement of matters complained of on appeal
and in complying with that directive, has identified three
issues. Initially, Brown claims that by imposing consecutive
sentences with respect to his convictions for these crimes
that those sentences are an abuse of discretion. In his second
claim of error, Brown contends that the evidence was insuf-
ficient to support his convictions for the crimes of criminal
attempt to commit criminal homicide and aggravated
assault. Brown’s final claim is that this Court erred in refus-
ing to allow him another jury panel since the array was not
representative of the African-American community.

At approximately 1:45 a.m. on October 24, 2002, Sammi
Dobransky was working alone as a cashier at the 7-11 con-
venience store located on Camp Hollow Road in West
Mifflin, Pennsylvania, when she looked out the window and
saw a dark-colored, two-door automobile parked in an odd
manner in that the rear of the car was pointed toward the
store and the front of the car pointed toward Camp Hollow

Road. Although she was able to see the car, she was unable
to determine whether or not the engine was on or if there
were any occupants in that car. She returned to work only to
hear the bells on the store door go off when an individual
entered the store. When she asked the individual if there was
something he wanted, the first time she got no response. She
repeated her question a second time and still got no
response. It was only after she approached the cash register
that the individual who was wearing a black or gray coat
with a hood and a ski mask, told her not to push any buttons
and to give him all of the money in the cash register. After
she complied with those requests, this individual placed a
gun to her head and demanded that she give him some ciga-
rettes, and in particular Newport cigarettes, and she placed
approximately eight packs in a brown paper bag and gave
him those cigarettes. He then told her to get on the ground
and not to call the police and then exited the store. After she
was assured that he was no longer in the store, she got up
and looked out the window and saw that the parking lot was
now empty. She immediately called the police and advised
them that she had been robbed. Ultimately, she gave a
description to the police of a male of unknown weight, any-
where from five feet six to six feet tall. She was able to say
that he was an African-American because he had no gloves
on and she was able to see the color of the skin on his hands.
At the time of trial she was unable to identify either Brown
or his co-defendant, Derrick Hampton, (hereinafter referred
to as “Hampton”), as the individual who came in and robbed
her store that evening.

Officer Michael Booth, (hereinafter referred to as
“Booth”), of the West Mifflin Police Department was on rou-
tine patrol when he received radio report of the robbery at
the 7-11 convenience store. Since he was miles away from
the robbery site, he decided to go to another twenty-four
hour convenience store and observe that store in case a sec-
ond robbery was planned. During the course of his surveil-
lance, he received a radio report that his partner had
stopped a black, two-door automobile on the Duquesne-
McKeesport Bridge and he then left his surveillance post to
go provide backup to his partner. While he rode to that traf-
fic stop, he was informed that the vehicle did not contain a
black male but, rather, four white females.

Booth, since he was approaching the Mifflin Estates
Apartment complex, decided to cruise through that apart-
ment complex and check to see if there were any vehicles
that might match the description that had been given to him
about the vehicle used by the robbery suspect. When Booth
pulled into the parking lot for buildings one hundred and two
hundred of the Mifflin Estate Apartments, he spotted, what
he perceived to be a dark-colored, two-door automobile.
Booth stopped his vehicle and did a full inspection of the
dark vehicle, determining that it was a dark blue and that it
had extensive front-end damage and that there was nobody
in the vehicle. He knew that this was not the vehicle. Booth
was about to continue his investigation when he noticed a
dark, two-door automobile back up in the direction of his
police car and that car subsequently struck his right wheel
well with its right fender. Booth got out of his car and told the
driver of the other vehicle to stop with which command the
driver complied.

Once both vehicles were stopped, Booth went over the
passenger side of the vehicle and asked the driver if he had
a license, and the driver said no. At this time, Booth noted
that the driver and his passenger were both African-
Americans. When Booth persisted in requesting identifica-
tion, he noticed that the driver’s hands went down into his
lap area and then he saw the driver pull a gun, reach across
the passenger, and start to fire. Booth heard the gun click
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and misfire as he attempted to get behind his vehicle for pro-
tection. He additionally heard two other shots being fired.
Booth then unholstered his weapon and returned the fire
that was being directed at him from this automobile. During
the course of the gunfight that ensued, the driver of the dark,
two-door automobile attempted to get away and climb a con-
crete barrier and drive between apartment buildings 100
and 200. While this vehicle was attempting to flee, the occu-
pants were still firing at Booth and, in fact, hit him in the leg.
Booth then radioed his dispatch center and advised him that
he had been hit and that he was being fired upon.

Booth then noticed that the vehicle crashed into a sign and
the driver and passenger exited the vehicle and then ran
toward apartment buildings 300 and 400 in the West Mifflin
Estates. Booth waited until backup arrived and advised them
of his belief that these individuals had run towards the other
apartment buildings. Booth was then ordered to seek medical
attention and he drove himself to the paramedic station locat-
ed at a Jehovah Witness Hall and from there was transported
to UPMC Jefferson Hospital. After his initial assessment in
the emergency room and following the taking of x-rays, he
was advised that he did not have a life-threatening injury and
no effort was made to remove the bullet in his leg. After being
given some first aid treatment, he was discharged and he sub-
sequently returned to the West Mifflin Estates.

Officer Ronald Skillpa, (hereinafter referred to as
“Skillpa”), of the West Mifflin Police Department, who is a
canine officer, arrived on the scene and helped secure the
area where the gunshots were fired. Skillpa made a visual
inspection of the damage to the 1998 black, two-door auto-
mobile and noticed a thirty-eight-caliber revolver on the
front seat, driver’s side floor. Skillpa took this revolver into
evidence. Officers Constantine and Davies, (hereinafter
referred to as “Constantine” and “Davies”), continued their
search for the two individuals who fled from the scene and
Constantine observed two individuals running from the
woods towards the back of the 300 building. Constantine
gave chase and as he rounded the corner of the building,
both men had disappeared. Constantine noticed, however,
that a screen on a window to one of the ground floor apart-
ments had been removed. The police ultimately made the
determination that that screen belonged to apartment 308
and they went into the building in an attempt to talk to the
residents of that apartment.

Caroline Hoachlanger, (hereinafter referred to as
“Hoachlanger”), and her then fiancée, now husband, Ronald
Stein, (hereinafter referred to as “Stein”), were the tenants
of apartment 308. They were asleep when they heard a
crashing sound in the room that adjoined their bedroom.
Before they could get up to investigate, they heard voices
and then heard somebody using their telephone. They both
pretended to be asleep when the door opened to their bed-
room and an individual entered. Several minutes went by
when Brown, who had stripped down to his tee shirt and
underwear and got in bed with them and said, “let’s pretend
that this is normal.” A couple of minutes later, Hampton
walked into the room holding a gun pointed at the floor and
then the four of them walked into the living room. Brown and
Stein then went back into the bedroom and Brown asked
Stein for a pair of his pants so that he could put them on and
Stein provided him with a pair of pants. At that point there
was a knock on the door to which Hoachlanger responded.
As she approached the door, Hampton got into the closet in
the living room and closed the door.

The police were at the door and asking Hoachlanger how
many people were in her apartment and if they had guns to
which she responded that there were two people in the apart-
ment and that they did have guns. After coaxing her out of

the apartment, Brown walked out into the hallway wearing
only a pair of pajama bottoms and asked what was going on.
The police subsequently arrested Brown. They also arrested
Hampton, who was in the closet. When the police inspected
that closet, they found a nine-millimeter Glock with several
extra magazines for that Glock, and there was a black coat
with a hood and a ski mask. As they continued to search the
residence, they found a nine-millimeter Ruger that had been
placed underneath the mattress of Hoachlanger’s bed. Both
Hoachlanger and her fiancée, Stein, denied that they were
the owners of these semi-automatic weapons.

While Hampton and Brown were being arrested, the
search of the shooting scene continued. As a result of that
search, the police found fourteen shell casings, which were
taken in as evidence, and they found a forty-five-caliber
weapon approximately twelve feet from where the car
crashed that was being driven by Hampton. All of these
pieces of evidence together with the evidence seized from
Hoachlanger’s apartment were submitted to the crime lab.

Brown’s initial claim of error is that the sentences that
were imposed upon him were an abuse of discretion since
this Court ran those sentences consecutively. Although
Brown was convicted of the crimes of criminal attempt to
commit homicide, aggravated assault, aggravated assault of
a police officer, criminal conspiracy, criminal trespass and
the violation of the Uniform Firearms Act, he was only sen-
tenced on counts one, three and eight. At the count of crimi-
nal attempt to commit criminal homicide, Brown was sen-
tenced to a period of incarceration of not less than one
hundred fourteen nor more than two hundred twenty
months; at the count of aggravated assault of a police officer
he was sentenced to a period of incarceration of not less than
eighty-four nor more than one hundred sixty-eight months;
and, finally, at the count of carrying a firearm without a
license, he was sentenced to a period of incarceration of not
less than eighteen nor more than thirty-six months, with all
of these sentences to run consecutively.

In Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957,
961-962 (2007), the Pennsylvania Supreme Court set forth
the standard for appellate review when considering a chal-
lenge to the discretionary aspect of sentencing.

The standard of review typically refers to the
level of deference to be accorded a lower tribunal’s
decision. Martha S. Davis, Standards of Review:
Judicial Review of Discretionary Decisionmaking,
2 J. Appellate Prac. & Process 47 (2000). Our Court
has stated that the proper standard of review when
considering whether to affirm the sentencing
court’s determination is an abuse of discretion.
Commonwealth v. Smith, 543 Pa. 566, 673 A.2d 893,
895 (1996) (“Imposition of a sentence is vested in
the discretion of the sentencing court and will not
be disturbed absent a manifest abuse of discre-
tion.”). As stated in Smith, an abuse of discretion is
more than a mere error of judgment; thus, a sen-
tencing court will not have abused its discretion
unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will.” Id.FN2

In more expansive terms, our Court recently
offered: “An abuse of discretion may not be found
merely because an appellate court might have
reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality,
prejudice, bias, or ill-will, or such lack of support
so as to be clearly erroneous.” Grady v. Frito-Lay,
Inc., 576 Pa. 546, 839 A.2d 1038, 1046 (2003).
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FN2. As supported by both our case law man-
dating review of the record, Smith, 673 A.2d at 895,
and the Sentencing Code requiring an appellate
court to review the “record” in making the reason-
ableness determination described below, 42 Pa.C.S.
§9781(d), our scope of review on appeal is plenary,
in other words, we may review the entire record.

The rationale behind such broad discretion
and the concomitantly deferential standard of
appellate review is that the sentencing court is “in
the best position to determine the proper penalty
for a particular offense based upon an evaluation of
the individual circumstances before it.”
Commonwealth v. Ward, 524 Pa. 48, 568 A.2d 1242,
1243 (1990); see also Commonwealth v. Jones, 418
Pa.Super. 93, 613 A.2d 587, 591 (1992)(en banc)
(offering that the sentencing court is in a superior
position to “view the defendant’s character, dis-
plays of remorse, defiance or indifference and the
overall effect and nature of the crime.”). Simply
stated, the sentencing court sentences flesh-and-
blood defendants and the nuances of sentencing
decisions are difficult to gauge from the cold tran-
script used upon appellate review. Moreover, the
sentencing court enjoys an institutional advantage
to appellate review, bringing to its decisions an
expertise, experience, and judgment that should
not be lightly disturbed. Even with the advent of
the sentencing guidelines,FN3 the power of sentenc-
ing is a function to be performed by the sentencing
court. Ward, 568 A.2d at 1243. Thus, rather than
cabin the exercise of a sentencing court’s discre-
tion, the guidelines merely inform the sentencing
decision. See also United States v. Salinas, 365 F.3d
582, 588 (7th Cir. 2004).

FN3. The sentencing guidelines were promul-
gated by the Pennsylvania Commission on
Sentencing to be considered by and to aid courts in
imposing sentences. See generally Commonwealth
v. Sessoms, 516 Pa. 365, 532 A.2d 775 (1987). The
guidelines were designed to bring greater rational-
ity and consistency to sentences and to eliminate
unwarranted disparity in sentencing.
Commonwealth v. Mouzon, 571 Pa. 419, 812 A.2d
617 620 n.2 (2002) (plurality).

As can be seen from the above, the abuse of
discretion standard includes review of whether the
judgment exercised was unreasonable. As more
fully described below, the Sentencing Code sets
forth a requirement of appellate review for
whether a sentence outside of the guidelines is
“unreasonable.” 42 Pa.C.S. §9781(c). Thus, the
statutory unreasonableness inquiry is a component
of the jurisprudential standard of review for an
abuse of discretion. We now turn to a review of that
statutory standard.

The sentencing guidelines in Brown’s case followed in
each of the sentences since each of those respective sen-
tences fell within the standard range of those guidelines. The
guidelines for Brown with respect to the charge of criminal
attempt to commit criminal homicide were one hundred two
months in the mitigated range; one hundred fourteen to one
hundred twenty in the standard range; and, one hundred
twenty in the aggravated range. With respect to the charge
of aggravated assault on a police officer, the guidelines were
sixty-six months in the mitigated range; seventy-eight to

ninety months in the standard range and one hundred two
months in the aggravated range. Finally, the guidelines for
the charge of possession of a firearm without a license were
nine months in the mitigated range; twelve to eighteen
months in the standard range; and, twenty-one months in the
aggravated range. Individually each of these sentences was
a standard range sentence. In light of these sentences, no
further penalty was imposed with respect to the remaining
charges for which he had been convicted. This Court had the
benefit of a presentence report in fashioning Brown’s sen-
tences and was it used in making a determination as to
whether or not those sentences should be served concurrent-
ly or consecutively. Since none of Brown’s sentences deviat-
ed from the guidelines but were rather standard range sen-
tence, his only claim is that to run his sentences
consecutively demonstrated an abuse of discretion. As previ-
ously noted by the Pennsylvania Supreme Court, an abuse of
discretion is not an error in judgment because an Appellate
Court might have reached a different sentencing result, but
requires:

“An abuse of discretion may not be found merely
because an appellate court might have reached a
different conclusion, but requires a result of mani-
fest unreasonableness, or partiality, prejudice,
bias, or ill-will, or such lack of support so as to be
clearly erroneous.” Grady v. Frito-Lay, Inc., 576 Pa.
546, 839 A.2d 1038, 1046 (2003).

This Court, at the time of sentencing of Brown, was mind-
ful of the fact that he and his co-conspirator, Hampton, had
robbed the 7-11 grocery store moments before they came
into contact with Booth of the West Mifflin Police
Department. Booth requested identification and the driver
reached across the passenger and started to fire at Booth.
Fortunately for Booth the first attempt at shooting resulted
in a misfire and Booth was able to attempt to protect himself
by getting behind his police car. Both the driver and the pas-
senger continued to fire at Booth in their effort to escape and
during the subsequent inspection of the shooting scene, the
police were able to recover fourteen shell casings, together
with a thirty-eight-caliber revolver in the vehicle and a
forty-five-caliber weapon approximately twelve feet from
where the vehicle which was being driven by Hampton
crashed. It should also be noted that at the time of their
arrest both Brown and Hampton were wearing bulletproof
vests. When Brown and Hampton were finally apprehended
in the Steins’ apartment, the police recovered a nine-mil-
limeter Glock, several extra magazines for that Glock in the
closet where Hampton was hiding and a nine-millimeter
Ruger that was placed underneath the mattress in the Steins’
bedroom, where Brown was hiding. Both the Steins denied
ownership of these guns. It became readily apparent that
these two individuals possessed all four weapons.

In reviewing his presentence report, Brown had previ-
ously been convicted as a juvenile of aggravated assault,
recklessly endangering another individual, disorderly con-
duct and criminal conspiracy. As an adult, he had been con-
victed of simple assault, a violation of the Uniform Firearms
Act, criminal conspiracy and resisting arrest. In addition to
those charges, Brown had plead guilty to simple assault in
1999; disorderly conduct in 1998; and, in 1999, three counts
of the violation of the Controlled Substance, Drug, Device &
Cosmetic Act, one count of resisting arrest and one count of
fleeing or eluding the police. That presentence report also
revealed that at the time of the commission of the instant
offenses, Brown was on parole and residing at a halfway
house.

This Court, in fashioning the sentences, made a determi-
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nation that Brown was a dangerous individual who attempt-
ed to murder a police officer and that he was a danger to
society. All of his actions demonstrated a necessity for a
lengthy period of incarceration. The fact that Brown and
Hampton possessed four weapons and body armor indicated
that they were aware of the danger that they presented to
society. In choosing consecutive sentences, as opposed to
concurrent sentences, this Court recognized the danger that
Brown presented to society and the need to protect society
from him and his actions.

Brown’s second claim of error is that the evidence was
insufficient to establish that he committed the crimes of
criminal attempt to commit criminal homicide or aggra-
vated assault on a police officer. In reviewing a claim that
the evidence was insufficient to support the verdict, one
must view the evidence and all reasonable inferences
drawn there from when viewed in the light most favorable
to the verdict-winner, to determine whether the evidence
was sufficient to enable a fact-finder to find each and
every element of the crime has been proven beyond a rea-
sonable doubt. Commonwealth v. Sullivan, 864 A.2d 1246
(Pa.Super. 2004). The difference between a claim of the
insufficiency of the evidence and that a verdict is against
the weight of the evidence is set forth in Commonwealth v.
Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), where-
in the Supreme Court described the distinction between
the two claims and the effect of granting a motion predi-
cated on either of those claims.

Appellant’s remaining claim of error is that
the Superior Court misstated the standard of
review for a weight of the evidence claim. The stan-
dard of review refers to how the reviewing court
examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior
Court improperly interjected sufficiency of the evi-
dence principles into its analysis and thus adjudi-
cated the trial court’s exercise of discretion by an
incorrect measure.

In order to address this claim we find it neces-
sary to delineate the distinctions between a claim
challenging the sufficiency of the evidence and a
claim that challenges the weight of the evidence.
The distinction between these two challenges is
critical. A claim challenging the sufficiency of the
evidence, if granted, would preclude retrial under
the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and
Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct.
2211, 72 L.Ed.2d 652 (1982); Commonwealth v.
Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if
granted would permit a second trial. Id.

In the instant case, Brown has claimed that the evidence
was insufficient to find him guilty of the charge of criminal
attempt to commit criminal homicide and aggravated assault
on a police officer. In viewing the evidence and all of the log-
ical and reasonable inferences drawn therefrom in the light
most favorable to the Commonwealth, it is clear that the
Commonwealth established each and every element of these
particular offenses. Brown and Hampton were each armed
with two weapons and body armor when Booth stopped
them. Hampton attempted to shoot Booth; however, his gun
misfired allowing Booth to get behind his police car. Brown
and Hampton then continued to fire at Booth as they
attempted to flee in their vehicle. During the escape attempt,

Booth was hit in the leg by one of the shots fired by either
Brown or Hampton. Although the injury was not life-threat-
ening, it did demonstrate an attempt to cause bodily injury to
Booth. Brown was convicted of both counts of aggravated
assault, the second count being aggravated assault on a
police officer. That statute provides as follows:

(a) Offense defined.—A person is guilty of aggra-
vated assault if he:

(1) attempts to cause serious bodily injury to anoth-
er, or causes such injury intentionally, knowingly or
recklessly under circumstances manifesting
extreme indifference to the value of human life;

(2) attempts to cause or intentionally, knowingly or
recklessly causes serious bodily injury to any of the
officers, agents, employees or other persons enu-
merated in subsection (c) or to an employee of an
agency, company or other entity engaged in public
transportation, while in the performance of duty;
18 Pa.C.S.A. §2702.

In the instant case it is clear that the Commonwealth demon-
strated that both Brown and Hampton were acting in concert
in an attempt to cause bodily injury to Booth from the time
they initially fired their guns until they escaped from the
scene. It is clear their intention was to kill Booth. Viewing all
of the facts of this case in the light most favorable to the
Commonwealth, it is clear that the Commonwealth met its
burden of proving the elements of these offenses.

Brown’s final contention is that this Court erred when it
did not allow him a different jury array since the panel did
not have a significant number of African-Americans on it to
ensure Brown by a trial by his peers. In Commonwealth v.
Lopez, 559 Pa. 131, 739 A.2d 485, 495 (1999), the
Pennsylvania Supreme Court set forth the requirements nec-
essary for an appellant to challenge the makeup of the jury
array:

In order for Appellant to make out a prima
facie case that Lehigh County’s jury pool selection
system violates the Sixth Amendment’s fair cross-
section requirement for jury pool selection, he
must show that 1) the group allegedly excluded is a
distinctive group in the community; 2) representa-
tion of this group in the pool from which juries are
selected is unfair and unreasonable in relation to
the number of such persons in the community; and
3) the under-representation is due to the systemat-
ic exclusion of the group in the jury selection
process. Duren v. Missouri, 439 U.S. 357, 364, 99
S.Ct. 664, 58 L.Ed.2d 579 (1979). In Duren, the
United States Supreme Court stated that, in order
to establish the second prong of the prima facie
case, one “must demonstrate the percentage of the
community made up of the group alleged to be
underrepresented, for this is the conceptual bench-
mark of the Sixth Amendment fair cross-section
requirement.” Id.

Here, Appellant completely fails to make out
the second prong of the prima facie case set forth
in Duren as he offers absolutely no statistical proof
that the elderly, the poor, or the handicapped are
unfairly represented in Lehigh County’s jury pool
in relation to the number of such persons in the
community. Appellant does not attempt to establish
what percentage of the population of Lehigh
County the elderly, the poor, and the handicapped
constitute, nor does he offer any objective indica-
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tion that any of these groups are under-represent-
ed in relation to their total numbers in the commu-
nity. Accordingly, Appellant has not made out a
prima facie case of a Sixth Amendment violation
under Duren. Because Appellant has failed to show
that his underlying claim of a Sixth Amendment
fair cross-section violation has arguable merit, his
trial counsel cannot be deemed to have rendered
him ineffective assistance by failing to object to
Lehigh County’s method for selecting its jury pool.
See Commonwealth v. Pierce, 537 Pa. 514, 524, 645
A.2d 189, 194 (1994) (counsel cannot be considered
ineffective for failing to pursue a meritless claim)
(citing Commonwealth v. Durst, 522 Pa. 2, 559 A.2d
504 (1989); Commonwealth v. Pursell, 508 Pa. 212,
495 A.2d 183 (1985)).

The fallacy of Brown’s current contention is that he pre-
sented no evidence as to anything other than a bland asser-
tion that the jury array that was put together for his case
was racially inadequate. When asked whether or not he was
going to present evidence that would demonstrate that the
jury selection process was designed to systematically
exclude African-Americans from the panel, Brown’s coun-
sel indicated that he did not but rather, suggested that there
were just insufficient numbers of African-Americans on
the panel. Since Brown failed to provide any evidence that
the jury selection process was systematically designed to
exclude African-Americans, his request for a new jury
panel was denied. It is clear that Brown never even
attempted to satisfy his burden set forth in Commonwealth
v. Lopez, supra. Accordingly, the third contention of error
is without merit.

Cashman, J.

Dated: February 29, 2008

Commonwealth of Pennsylvania v.
Jamar Lashawn Travillion

Sufficiency of Evidence—Identification—Fingerprints

1. Crime scene evidence including multiple fingerprints
on a manila folder, which match Defendant’s fingerprints, is
not insufficient to support a verdict as such evidence taken
together with reasonable inferences therefrom and other
credible trial evidence, in light most favorable to
Commonwealth, supported jury’s finding all elements of
crime of robbery beyond a reasonable doubt.

2. Evidence of multiple fingerprints on manila folder,
matching Defendant’s fingerprints, is not insufficient to find
Defendant guilty of robbery when taken together with other
trial evidence which clearly establishes that a robbery was
committed, even though victim could not identify Defendant.

(Norma Caquatto)

Michael Streily for the Commonwealth.
Thomas N. Farrell for Defendant.

CC No. 200306704. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 20, 2008—On December 21, 2006, the

appellant, Jamar Travillion, (hereinafter referred to as
“Travillion”), was convicted of the crime of robbery follow-

ing a two-day jury trial. On December 22, 2006, the
Commonwealth filed its motion of intent to proceed under 42
Pa.C.S.A. §9714(a)(1),1 requiring the imposition of a manda-
tory sentence of ten to twenty years for Travillion’s convic-
tion of his second crime of violence.2 On January 3, 2007,
Travillion was sentenced in accordance with the mandatory
sentencing provision to a period of incarceration of not less
than ten nor more than twenty years, which was to run con-
secutive to any sentence he was now serving. Travillion cur-
rently is serving a sentence of life without the possibility of
parole as a result of his conviction for second-degree murder
on February 21, 2006.

Travillion filed post-sentencing motions, which subse-
quently were denied by operation of law on August 29, 2007.
Travillion filed a timely appeal from the denial of his post-
sentencing motions and in his concise statement of matters
complained of on appeal has raised two issues. Travillion ini-
tially claims that the evidence was insufficient to support his
conviction and, in the alternative, suggests that the verdict
was against the weight of the evidence.

The testimony at trial revealed that on February 24, 2003,
Debra Lynn Diodati, (hereinafter referred to as “Diodati”),
was reporting to work at the Rainbow Apparel Store located
on Wharton Street in the Southside Section of the City of
Pittsburgh. Diodati was the store manager and, in accor-
dance with company policy, no one could enter the store
prior to its operating hours without another employee. The
store hours during the weekdays were from 10:00 a.m. to
9:00 p.m. and 10:00 a.m. to 5:00 p.m. on the weekends.
Diodati got to the store at approximately 9:30 a.m. and was
awaiting another employee to arrive so that she could open
the door to the store, in accordance with company policy.
Diodati usually got to work between 8:00 a.m. and 9:00 a.m.;
however, she did not arrive until 9:30 a.m. because of a snow-
storm and the resultant bad road conditions. Realizing that
her fellow employees might be late, she decided to open the
front door and go into the store alone.

As Diodati approached the front door she noticed an indi-
vidual in a winter jacket who was holding a manila folder in
his left hand approach her. Initially Diodati thought nothing
of this and proceeded to unlock the first of two locks, which
would allow her to enter into the store. As she opened the
second lock, this individual pushed her through the door and
demanded that she turn off the alarm. Diodati complied with
this request and then her intruder grabbed her by the arm
and forced her over to an area known as the cash wrap where
the cash registers and first of two safes were located. Her
intruder, later identified as Travillion, demanded the money
from the safe and she knelt onto the floor, opened the safe
and extracted two envelopes, which contained several hun-
dred dollars each, and gave them to Travillion. Travillion
also knelt down, placing the manila folder on the ground and
pulled out a semi-automatic weapon, which Diodati believed
to be a Beretta. Travillion, after checking to make sure there
was no more money left in the safe, grabbed Diodati by her
arm, and told her that they were going to her office to get the
rest of the money.

Travillion pushed Diodati toward her office and, in the
process of going to that office, he ripped a hinged door from
the wall. Once in her office Travillion, who was still bran-
dishing his weapon, instructed Diodati to open the other
safe, which she did. She turned over to him two bank deposit
bags containing over six thousand dollars. Travillion took
the money, put it in a green bag strapped over his shoulder
and then told Diodati that he wanted to leave by going
through the back door. Diodati unlocked the back door and
then Travillion ran from the building across a parking lot to
a four-door Ford Taurus automobile, which had the motor
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running. Travillion got into the front passenger side of the
vehicle and the driver then pulled away. When Diodati was
sure that Travillion had left, she locked the back door, ran to
the front of the store, locked the front door and then called
the police. While she was talking to the police, Diodati looked
on the floor and noticed that the manila folder and the
papers inside that folder were still lying on the floor.

Diodati waited for the police to arrive and then told them
about the events that had occurred moments earlier. She also
pointed the manila folder and the papers that were inside of
that folder. In describing her intruder, she estimated that he
was five foot nine inches to five foot ten tall and, although he
had a big, bulky jacket on, she believed that he was athleti-
cally built and weighed approximately one hundred sixty
pounds. She also thought that he was in his early to mid-
twenties and that he was an African-American. She also
noted that he was very well spoken. In describing his cloth-
ing, she stated that he had dark pants and a big off-white
winter coat with fur around the hood and looked like he had
a turtle neck pulled up over his nose and a woman’s stocking
over the top of that, with the hood of his jacket pulled down
so that she did not get a good look at his face. It was stipulat-
ed at the time of trial that Travillion was six foot one and his
weight was approximately one hundred seventy pounds.

The police, in processing the scene, took possession of the
manila folder and papers and fingerprinted both the folder
and the papers inside to see if there were any latent prints of
value. The police were able to identify two left thumbprints,
a left ring finger print and a left middle finger print on the
manila folder and one left thumbprint on a paper inside the
folder. After submitting these fingerprints for comparison, it
was determined that the fingerprints belonged to Travillion.

In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745,
751-752 (2000), the Pennsylvania Supreme Court set forth
the standards by which claims that the verdict was against
the weight of the evidence and that the evidence was insuffi-
cient to support verdicts were to be viewed. In addition, that
Court also explained the differences in results with respect
to these two claims.

Appellant’s remaining claim of error is that
the Superior Court misstated the standard of
review for a weight of the evidence claim. The stan-
dard of review refers to how the reviewing court
examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior
Court improperly interjected sufficiency of the evi-
dence principles into its analysis and thus adjudi-
cated the trial court’s exercise of discretion by an
incorrect measure.

In order to address this claim we find it neces-
sary to delineate the distinctions between a claim
challenging the sufficiency of the evidence and a
claim that challenges the weight of the evidence.
The distinction between these two challenges is
critical. A claim challenging the sufficiency of the
evidence, if granted, would preclude retrial under
the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and
Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct.
2211, 72 L.Ed.2d 652 (1982); Commonwealth v.
Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if
granted would permit a second trial. Id.

In reviewing a claim that the evidence was insufficient to
support a verdict, a determination must be made as to

whether or not the evidence admitted at trial and all of the
reasonable inferences derived there from, when viewed in
the light most favorable to the Commonwealth as the verdict-
winner, supported the jury’s finding of all of the elements that
the offense had been proven beyond a reasonable doubt.
Commonwealth v. Murphy, 557 Pa. 275, 844 A.2d 1228 (2004).

Travillion was charged with the crime of robbery which
required that the Commonwealth prove beyond a reasonable
doubt that he: 1) threatened the victim with or intentionally
put the victim in fear of immediate serious bodily injury; 2)
that he did so while taking movable property of another by
force, however slight; and, 3) he intended to deprive that
individual of his or her property. 18 Pa.C.S.A. §3701. It is
unquestioned that the Commonwealth proved that a robbery
did occur at the Rainbow Apparel Store since the victim,
Diodati, testified unequivocally that the perpetrator of this
crime forced his way into her store, demanded that she open
the safes and give him the money and did so while he was
pointing a gun at her, which caused her to believe that if she
did not comply with those requests that she would be killed.
The only issue which would go to the sufficiency of the evi-
dence claim is the identity of the perpetrator. Although
Diodati was able to give a reasonable description of the indi-
vidual who committed this crime, she was not able to identi-
fy Travillion as the perpetrator since his face was covered
and she did not see it. What did identify Travillion as the per-
petrator was the fact that his fingerprints were on the mani-
la folder and its contents, which the perpetrator brought into
and left in the store. Diodati indicated that the manila folder
was not in the store until the perpetrator came in and that
once he left with the money, she did not disturb anything in
the store so as to allow the police to do their investigation.
The police were able to process the scene and then finger-
print the manila folder and paper and come up with five fin-
gerprints that belonged to Travillion. Using the standard
required for a claim of the sufficiency of the evidence, it is
clear that the Commonwealth met its burden and the evi-
dence was more than sufficient to sustain Travillion’s con-
viction of this charge.

With respect to his claim that the verdict was against the
weight of the evidence, the standard for review is well estab-
lished. The weight of the evidence is for the fact-finder who
is free to believe any, all or none of the evidence in determin-
ing the credibility of the witnesses and what weight it would
place on each witness’ testimony. An Appellate Court cannot
substitute its judgment for that of the fact-finder, thus it may
only reverse the Lower Court’s verdict if it is so contrary to
the evidence so as to shock one’s sense of justice.
Commonwealth v. Champney, 574 Pa. 435, 832 A.2d 403
(2003). In reviewing the evidence in light of this standard, it
is clear that the only verdict that would have shocked one’s
sense of justice would have been had the jury returned a ver-
dict of not guilty. The Commonwealth established all of the
elements of the crime beyond a reasonable doubt and
Travillion’s fingerprints on the manila folder and the paper
inside that folder, identified him as the individual who com-
mitted this robbery. As with Travillion’s other claim that the
evidence was insufficient to support the verdict, this claim
that the verdict was against the weight of the evidence is also
without merit.

Cashman, J.

Dated: March 20, 2008

1 (a) Mandatory sentence.—

This Section of the Sentencing Code requiring the imposition
of a mandatory sentence for a second conviction of violence
provides as follows:
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(1) Any person who is convicted in any court of this
Commonwealth of a crime of violence shall, if at the time of
the commission of the current offense the person had previ-
ously been convicted of a crime of violence, be sentenced to
a minimum sentence of at least ten years of total confine-
ment, notwithstanding any other provision of this title or
other statute to the contrary. Upon a second conviction for a
crime of violence, the court shall give the person oral and
written notice of the penalties under this section for a third
conviction for a crime of violence. Failure to provide such
notice shall not render the offender ineligible to be sen-
tenced under paragraph (2).
2 On December 18, 2001, Travillion plead nolo contendere to
the charges of burglary and robbery.

Commonwealth of Pennsylvania v.
Vicki Mastalski

DUI—Off-Duty Police Traffic Stop

1. Post-sentence motions denied where twelve-year police
department veteran working off duty at club was in full uni-
form with police radio and service revolver when he person-
ally witnessed erratic operation of appellant’s vehicle after
hearing police radio report to be on lookout for suspected
drunk driver operating a silver Mitsubishi along Penn
Avenue.

2. Off-duty police officer had jurisdiction to effectuate
traffic stop where record supported that he had reasonable
suspicion that driver was violating the Motor Vehicle Code
where he observed erratic driving behavior on at least
three separate occasions before he stopped vehicle on
March 28, 2004.

3. Information over police radio for police dispatcher was
not the basis for the stop since he witnessed driving behav-
ior. Even assuming it was error to permit police broadcast, it
played no part in ultimate disposition.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Michael P. O’Day, Sr. for Defendant/Appellant.

No. CC 200413555. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., April 2, 2008—On July 26, 2005, the appel-

lant, Vicki Lynn Mastalski, (hereinafter referred to as
“Mastalski”), was found guilty of two counts of driving under
the influence of alcohol. At her request sentencing was
scheduled for October 25, 2005, at which point in time she
was sentenced to eighteen months probation, three months
of which would be served through the Intermediate
Punishment Program, fined the mandatory sum of fifteen
hundred dollars, required to attend and to complete safe
driving school and also to have an alcohol evaluation per-
formed by the probation department. Mastalski filed post-
sentencing motions in October of 2005 and a hearing was
held on those motions on January 12, 2006. Those motions
were subsequently denied on April 4, 2006.

On April 17, 2006, Mastalski served this Court and the
District Attorney’s Office with a notice of appeal; however,
the original notice was never docketed with the Clerk of
Courts Office. When Mastalski’s counsel determined that

the notice of appeal had not been filed, he filed a petition for
post-conviction relief since the thirty-day appeal period had
expired. That petition was granted and Mastalski’s appel-
late rights were reinstated. Mastalski was directed, pur-
suant to Pennsylvania Rule of Appellate Procedure 1925(b),
to file a concise statement of matters complained of on
appeal, with which directive she complied. In that state-
ment she has asserted three claims of error. Initially,
Mastalski claims that this Court erred when it failed to
grant her suppression motion based upon the fact that the
police officer who stopped her did not have probable cause
to effectuate that stop. Mastalski next maintains that this
Court erred in failing to grant her suppression motion on the
basis that the police officer that stopped her was off duty
and, accordingly, did not have jurisdiction to effectuate a
traffic stop. Finally, Mastalski maintains that this Court
erred in permitting unreliable non-police officer hearsay
testimony to be entered into evidence with regard to a sus-
pected intoxicated driver. In order to understand these
claims of error, it is necessary that a brief review of the
facts of Mastalski’s case be made.

On March 28, 2004, at approximately 3:30 a.m., Sergeant
Steven Matakovich, (hereinafter referred to as
“Matakovich”), a twelve-year veteran of the Pittsburgh
Police Department, was in an off duty capacity working a job
at a club called Naughty Dogs at the corner of Eighteenth
and Penn Avenue in the City of Pittsburgh. Matakovich was
in full uniform and had all of his equipment, including his
police radio and service revolver. Matakovich’s job at
Naughty Dogs was to stay outside to make sure there were no
fights and to see that the sidewalk area was clear. Most of the
customers had left Naughty Dogs and Matakovich was about
to finish his shift on this job when he heard over his police
radio a report to be on the lookout for a suspected drunk
driver operating a silver Mitsubishi along Penn Avenue. The
report also identified the driver as being a female. Dispatch
also gave the license plate number of that car.

Shortly thereafter, Matakovich saw a vehicle heading
toward him that he recognized as being a Mitsubishi Ellipse
because of its distinctive headlights. He observed that vehi-
cle swerve back and forth along Penn Avenue several times
almost hitting several parked vehicles that were to the right
of the Ellipse. Matakovich observed this vehicle travel for
approximately one and one-half blocks during which time it
weaved across the roadway coming within inches of striking
parked vehicles. There were no lines painted on Penn
Avenue to designate particular lanes of traffic; however,
Matakovich believed that it was swerving in and out of what
would have been its designated area of travel.

In light of these observations, Matakovich stepped out
into the street, raised his hand and stopped the motor vehi-
cle Mastalski was driving. When he approached the driver’s
door, the driver appeared to be lethargic and had what
Matakovich described as a thousand mile stare. Officer
Matakovich went around the vehicle and checked the license
plate and it corresponded with the information that was
given to him in the police dispatch. He also noted that the
vehicle Mastalski was driving was a silver Ellipse, also con-
firming the information that he received in the police dis-
patch. As a result of this stop, Matakovich radioed for anoth-
er unit to come to the scene and Officer Nemlo of the
Pittsburgh Police Department responded to that request.
Nemlo noted that Mastalski had glassy, bloodshot eyes and a
strong odor of alcohol emanating from her and that her
speech was slurred. He administered three field sobriety
tests, all of which she failed. She was placed under arrest
and taken to the police station where she was asked to sub-
mit to a breath test which she agreed to do, however, that test
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was not administered when it was determined that she suf-
fered from asthma. She was then transported to Mercy
Hospital where blood was drawn which indicated that she
had a blood alcohol content of point two three seven percent.

Mastalski’s initial claim of error is that this Court should
have granted her suppression motion based upon
Matakovich’s failure to obtain the requisite probable cause
to effectuate the traffic stop. In support of this contention,
Mastalski relies on the Supreme Court decisions in the
Commonwealth v. Gleason, 567 Pa. 111, 785 A.2d 983 (2001)
and Commonwealth v. Vokes, 569 Pa. 234, 803 A.2d 1175
(2002). In Commonwealth v. Gleason, supra, 785 A.2d at 122,
the Supreme Court declared:

If the alleged basis of a vehicular stop is to
permit a determination whether there has been
compliance with the Motor Vehicle Code of this
Commonwealth, it is encumbent [sic] upon the
officer to articulate specific facts possessed by
him, at the time of the questioned stop, which
would provide probable cause to believe that the
vehicle or the driver was in violation of some pro-
vision of the Code.

Whitmyer, 668 A.2d at 1116, citing Swanger, 307
A.2d at 879 (emphasis added).

The problem with this contention is that the probable cause
standard which Mastalski suggests is applicable to her case
has been superseded by the Motor Vehicle Code. In
Commonwealth v. Smith, 917 A.2d 848 (Pa.Super. 2007), the
Court recognized the change in the standard when it stated:

Specifically, Smith argues that Officer Scicchitano
was required to have probable cause to effectuate a
valid stop, and that neither the officer’s own obser-
vations nor the 911 call provided such probable
cause. Appellant’s brief at 7-10. To support these
claims, Smith cites to, inter alia, Commonwealth v.
Gleason, 567 Pa. 111, 785 A.2d 983 (Pa. 2001) and
Commonwealth v. Battaglia, 802 A.2d 652
(Pa.Super. 2002). Smith is incorrect that Officer
Scicchitano was required to have probable cause to
effectuate a valid stop, however, since the probable
cause standard enunciated by Gleason has been
superseded by 75 Pa.C.S.A. §6308(b), which was
amended on September 30, 2003, effective
February 1, 2004. Martin v. Commonwealth, 588 Pa.
429, 905 A.2d 438, 450 (2006) (Eakin, J.
Concurring) (“Effective February 1, 2004, the
General Assembly ‘lowered the quantum of cause
an officer must possess from “articulable and rea-
sonable grounds” [which is equivalent to probable
cause] to “reasonable suspicion” to conduct a vehi-
cle stop.’”).FN2

FN2. Section 6308(b) now states: Whenever a
police officer is engaged in a systematic pro-
gram of checking vehicles or drivers or has rea-
sonable suspicion that a violation of this title is
occurring or has occurred, he may stop a vehi-
cle, upon request or signal, for the purpose of
checking the vehicle’s registration, proof of
financial responsibility, vehicle identification
number or engine number or the driver’s
license, or to secure such other information as
the officer may reasonably believe to be neces-
sary to enforce the provisions of this title. 75
Pa.C.S.A. §6308(b) (emphasis added). In its pre-
vious form, the statute required the officer to

have “articulable and reasonable grounds to
suspect a violation.” 75 Pa.C.S.A. §6308(b)
(1998), amended by 75 Pa.C.S. §6308(b) (2004).
As a panel of this Court explained in
Commonwealth v. Ulman, 902 A.2d 514
(Pa.Super. 2006): [T]he Legislature amended 75
Pa.C.S.A §6308(b) to clarify that whenever an
officer “has reasonable suspicion that a viola-
tion of [the Motor Vehicle Code] is occurring or
has occurred, he may stop a vehicle[.]” 75
Pa.C.S.A. §6308(b) (emphasis added).
[Commonwealth v. Sands, 887 A.2d 261, 267
(Pa.Super. 2005)]. The legislative history of this
amendment clearly indicates that it was the
Legislature’s intent to authorize police officers
to stop a vehicle based upon a “reasonable sus-
picion” that the driver has violated the Vehicle
Code, rather than the heightened standard of
probable cause. Ulman, 902 A.2d at 518.

75 Pa.C.S.A. §6308(b) clearly controls the stop that was made
in this particular case since the effective date of that statute
was February 1, 2004, and Mastalski’s vehicle was stopped
on March 28, 2004.

In reviewing the record in the instant case, it is clear that
Matakovich had reasonable suspicion that Mastalski was
violating the Motor Vehicle Code. Although Matakovich
received a radio dispatch indicating that there was a sus-
pected intoxicated driver operating a silver Mitsubishi
Ellipse along Penn Avenue in his general direction, he did
not make a stop on Mastalski’s vehicle on the basis of that
information alone. Rather, Matakovich observed a vehicle
heading toward him that was weaving back and forth across
Penn Avenue. As noted previously, Penn Avenue at this
point does not have designated lanes of traffic. What he did
note was that the vehicle traveled back and forth overcom-
pensating for the times that it came within inches of strik-
ing parked motor vehicles on its right. Matakovich observed
this erratic behavior occur on at least three separate occa-
sions before he stopped that vehicle. The only thing that
Matakovich knew at the time that he stopped the motor
vehicle was that the vehicle he was stopping was a
Mitsubishi Ellipse since it had very distinctive headlights. It
is only when he was able to stop the vehicle that he was able
to note the color of the vehicle as being silver and also
checked the license plate to see that it corresponded with
the information that he had been given in his dispatch
report. The reasonable suspicion articulated by Matakovich
was not the radio dispatch report but, rather, his observa-
tions of the silver Mitsubishi that was being driven toward
him in an erratic manner.

Matalski next contends that Matakovich had no jurisdic-
tion to effectuate this stop since he was not on duty. In
Commonwealth v. Eshelman, 477 Pa. 93, 383 A.2d 838
(1978), the Pennsylvania Supreme Court considered the
validity of action taken by an off-duty police officer in
searching an abandoned car where he discovered a large
quantity of marijuana. In analyzing the question as to
whether or not the seizure of that controlled substance
should be suppressed, the Supreme Court noted that this off-
duty police officer was not acting in the capacity of an ordi-
nary citizen but, rather, was acting as a police officer when
he removed the contraband from that vehicle. Similarly, in
Commonwealth v. Hurst, 367 Pa. 214, 532 A.2d 865, 869
(1987) the Pennsylvania Superior Court rejected the appel-
lant’s contention that his arrest was illegal since the off-duty
Pennsylvania state trooper was acting consistent with his
duties as a police officer.
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Although the facts in Eshelman dealt with sup-
pression issues, we find its holding to be applicable
to the case at bar. Presently, Appellant was direct-
ed to stop his rig along an interstate highway, which
was within the trooper’s jurisdiction while on-duty.
The record reflects that Trooper Mory was in uni-
form, with the exceptions of his tie, hat, and serv-
ice revolver. Likewise, it is undisputed that the
trooper conducted himself in an official manner
while interviewing Appellant. Later, after speaking
to his superior about this occurrence, the officer
chose to file a citation with the district magistrate’s
office himself, rather than transfer the case to
another officer based on information received.

We find from these facts that Trooper Mory
was acting as a police officer, not as a private cit-
izen, when he stopped Appellant’s tractor trailer.
Despite Appellant’s position to the contrary, the
fact that the officer was off-duty does not mean
that the trooper’s power to conduct official police
business automatically ceased. The circum-
stances attendant to Appellant’s delay clearly
illustrate that the safeguards which attach to a
driver being pulled over by an on-duty police offi-
cer were present at all times. Therefore, we dis-
agree with Appellant’s contention that the issued
citation was null.

In Commonwealth v. Schwenk, 777 A.2d 1149. 1154
(Pa.Super. 2001), the Superior Court also acknowledged that
the mere fact that a police officer was off duty did not make
the arrest that he had made illegal.

In this case, evidence was presented at trial
that Groman was a Pennsylvania state trooper, that
he identified himself to Schwenk as a state trooper,
that Groman told Schwenk that he was “under
arrest,” that Groman displayed his state police
handcuffs to Schwenk and told him that he did not
want to use them. Throughout the struggle with
Schwenk, Groman attempted to get Schwenk to
“calm down” until the municipal police arrived.
Unable to get Schwenk to cease his struggle with
Groman, Groman attempted to do “everything [he]
could” to restrain Schwenk. See N.T., 10/26/99, at
40-46. Eventually, Groman was able to restrain
Schwenk, and Groman directed a bystander to
place his handcuffs on Schwenk. Id. at 55.

We conclude that the evidence was more than
sufficient to establish that Groman was acting in
the performance of his duties as a state police offi-
cer, despite the fact that Groman was not in uni-
form, and was off-duty. The evidence therefore was
sufficient to sustain the convictions in this respect.

Mastalski was not arrested until after Nemlo performed field
sobriety tests and made the determination that she was
under the influence of alcohol to such an extent that she was
incapable of the safe operation of her motor vehicle.

Mastalski’s final contention is that this Court erred in
permitting non-police officer hearsay as evidence regarding
the report of a suspected intoxicated driver. The hearsay tes-
timony to which Mastalski makes reference was the police
broadcast that Matakovich heard on his police radio. There
was no identification as to the origin of this information
other than the fact that Matakovich received it on his police
radio from a police dispatcher. This information only alerted
Matakovich to what he was about to see on Penn Avenue. The

hearsay statements did not form the basis for Matakovich’s
stop since he witnessed the erratic operation of Mastalski’s
vehicle as it was swerving from side to side and coming with-
in inches of parked cars on Penn Avenue. Even assuming
that it was error to permit the police broadcast to come in, it
played no part in the ultimate disposition of these charges
since Matakovich had ample opportunity to witness
Mastalski’s operation of her vehicle.

Cashman, J.

Dated: April 2, 2008

Commonwealth of Pennsylvania v.
Marlynn Devaughn Bryant

Seizure of Property—Forfeiture

After Defendant failed to appear at pre-trial conference,
warrant issued and Commonwealth’s forfeiture motion was
granted. Defendant failed to appeal from forfeiture order
within time prescribed in Rules of Appellate Procedure and
Defendant cannot appeal from such forfeiture order and
seizure of property despite appealable issues in underlying
cause of action after convictions for the crimes of possession,
possession with intent to deliver, and traffic violations.

(Norma M. Caquatto)

Michael Streily for the Commonwealth.
Carrie Allman for Defendant.

No. 200402445. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., April 3, 2008—On January 31, 2004, the

appellant, Marlynn Devaughn Bryant, (hereinafter referred
to as “Bryant”), was arrested and charged with the crimes of
possession with intent to deliver a controlled substance, pos-
session of a controlled substance and two summary offenses
of driving while her license had been suspended for an alco-
hol-related offense and failing to stop at a stop sign. On June
4, 2004, Bryant’s case was assigned to the Honorable
Kathleen A. Durkin and a pre-trial conference was sched-
uled for June 25, 2004. Bryant did not appear at the time of
scheduled pre-trial conference and a warrant was issued for
her arrest. On August 19, 2004, this member of the Court was
sitting as Motions’ Judge for the Criminal Division of the
Court of Common Pleas of Allegheny County and a forfeiture
motion was submitted to it pursuant to 42 P.C.S.A. §6802(e).1

This Court signed that Order and the property set forth in
that Order was forfeited to the benefit of the Commonwealth.
No appeal was ever taken from that Order.

On December 15, 2004, Bryant was convicted of the
charges filed against her and she filed a direct Appeal to the
Superior Court which resulted in her conviction of the
charge of possession with intent to deliver a controlled sub-
stance being reversed and vacated and the case was remand-
ed to Judge Durkin for the purpose of resentencing. The
Commonwealth sought a review of this case by the
Pennsylvania Supreme Court; however, that request was
denied on January 11, 2007. Resentencing was scheduled for
March 19, 2007, and prior to that sentencing date, Bryant
filed a petition for return of property that was to be heard at
the time of her resentencing. Bryant was sentenced to a peri-
od of incarceration of not less eighteen nor more than thirty-
six months, the statutory maximum for her conviction of the
charge of possession of a controlled substance since she had
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prior convictions for similar charges. Judge Durkin did not
rule on Bryant’s petition for return of property and she con-
tinued it to another hearing date of May 21, 2007.

At the May 21, 2007 hearing on Bryant’s petition for
return of property, then Assistant District Attorney Joseph
Horowitz informed Judge Durkin that the property had been
forfeited on August 19, 2004, and that the Commonwealth
needed additional time to provide Judge Durkin with the
necessary paperwork. Judge Durkin subsequently denied
without prejudice Bryant’s petition for return of property on
September 18, 2007, indicating that Bryant should seek to
have this Court reconsider its Order of August 19, 2004.

On September 27, 2007, a petition for return of property
was filed with this Court and a hearing was scheduled for
December 4, 2007. Following a hearing on that petition for
return of property, this Court denied that request. It is from
this denial that a timely appeal was filed. In Bryant’s concise
statement of matters complained of on appeal she has raised
two issues, the first being that this Court did not have juris-
diction to entertain the petition that she filed since that mat-
ter should have been addressed by Judge Durkin and, sec-
ond, that as a result of the Superior Court’s reversal of
Bryant’s conviction for possession with intent to deliver, that
there was no basis for the forfeiture of Bryant’s property.

In reviewing the unusual history of this case, it is clear
that the money that was forfeited in August of 2004 was not
done pursuant to the Controlled Substance, Drug, Device
and Cosmetic Act but, rather, the forfeiture occurred as a
result of Bryant’s failure to appear at the time of trial. The
forfeiture of Bryant’s property was a final Order, which
required that any appeal be filed within thirty days of the
date of the entry of that Order. Pennsylvania Rule of
Appellate Procedure 903.2

No appeal was ever taken from this Order and, according-
ly, these funds that were forfeited became the property of the
Commonwealth. Despite Bryant’s contention to the contrary,
the property that was forfeited was not done pursuant to the
Controlled Substance, Drug, Device & Cosmetic Act since at
the time it was forfeited Bryant was still awaiting trial and
he had not been convicted of any charge. The fact that her
conviction for the charge of possession with intent to deliver
a controlled substance was reversed by the Superior Court is
irrelevant to the question as to whether or not she is entitled
to the monies that were previously forfeited. Having failed to
file a timely appeal from the original Order forfeiting that
money, this Court was without jurisdiction to entertain by
way of a collateral proceeding, the return of her property.
Since Bryant had failed to take a timely appeal from the for-
feiture Order entered in August of 2004, she had no claim to
that money and, accordingly, her motion for return of prop-
erty was properly denied.

Cashman, J.

Dated: April 3, 2008

1 (e) Notice automatically waived.—The notice provisions of
this section are automatically waived when the owner, with-
out good cause, fails to appear in court in response to a sub-
poena on the underlying criminal charges. Forty-five days
after such a failure to appear, if good cause has not been
demonstrated, the property shall summarily forfeit to the
Commonwealth.
2 Rule 903. Time for Appeal

(a) General rule. Except as otherwise prescribed by this
rule, the notice of appeal required by Rule 902 (manner of
taking appeal) shall be filed within 30 days after the entry of
the order from which the appeal is taken. (b) Cross appeals.

Except as otherwise prescribed in Subdivision (c) of this
rule, if a timely notice of appeal is filed by a party, any other
party may file a notice of appeal within 14 days of the date
on which the first notice of appeal was filed, or within the
time otherwise prescribed by this rule, whichever period
last expires. (c) Special provisions. Notwithstanding any
other provision of this rule:

(1) An appeal from any of the following orders shall be taken
within ten days after the entry of the order from which the
appeal is taken:

(i) An order changing venue or venue in a criminal proceed-
ing. See Rule 311 (a)(3) (change of criminal venue or
venire).

(ii) An order in any matter arising under the Pennsylvania
Election Code.

(iii) An order in any matter arising under the Local
Government Unit Debt Act or any similar statute relating to
the authorization of public debt.

(2) Where an election has been filed under Rule 311(b)
(order sustaining venue or personal or in rem jurisdiction),
the notice of appeal shall be filed within 30 days after the fil-
ing of the election.

(3) In a criminal case in which no post-sentence motion has
been filed, the notice of appeal shall be filed within 30 days
of the imposition of the judgment of sentence in open court.

Commonwealth of Pennsylvania v.
Kevin Lee Napper

Revocation of Probation

1. Defendant alleged that hearing to revoke probation was
not held in timely manner. Court found that hearing held
within six weeks of determination of acts in technical viola-
tion of probation is timely.

2. Defendant may not argue that acts committed while
on parole may not be raised as issues in hearing to revoke
probation.

(William F. Barker)

Michael W. Streily for the Commonwealth.
Scott Coffey for Defendant.

No. CC 1999-02495. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., May 7, 2008—Pursuant to a plea agreement,

on March 8, 2000, the Defendant, Kevin Lee Napper, pled
guilty to Robbery, 18 Pa.C.S.A. §3701, Violation of the
Uniform Firearms Act: Firearms not to be Carried without a
License, 18 Pa.C.S.A. §6106, and Criminal Conspiracy, 18
Pa.C.S.A. §903. On the same day, the Defendant was sen-
tenced to serve a period of incarceration of not less than
three years nor more than six years, plus a consecutive peri-
od of probation for three years. No appeal was filed.

On December 1, 2006, the Defendant appeared before the
Court for a probation violation hearing. At the request of
defense counsel, the hearing was continued to December 14,
2006. On that date, the Court found that the Defendant had
committed the technical probation violations of possessing a
firearm and possessing illegal narcotics. As a result, the
Court revoked the Defendant’s probation and imposed a sen-
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tence of incarceration of not less than seventeen (17) months
nor more than thirty-four (34) months, with credit for time
served of approximately seventeen (17) months in the
Allegheny County Jail.

A direct appeal was filed by the Office of the Public
Defender of Allegheny County on behalf of the Defendant.
This Court filed an Opinion on May 1, 2007. The appeal was
dismissed sua sponte by the Superior Court on October 3,
2007 due the failure of defense counsel to file a Brief.

On November 14, 2007, the Defendant filed a pro se
Petition under the Post Conviction Relief Act. Counsel was
appointed and filed a Petition requesting reinstatement of
the defendant’s appellate rights due to the ineffective assis-
tance of counsel in failing to file an appellate brief. As the
Commonwealth posed no objection, this Court issued an
Order of Court dated March 6, 2008 granting the Defendant’s
PCRA Petition and reinstating his appellate rights.

On appeal, the Defendant alleges that his right to due
process was violated in that his probation revocation hearing
was not held “as speedily as possible” and he was not on pro-
bation at the time of the alleged technical parole violations.

First, the Defendant alleges that his revocation hearing
was not held “as speedily as possible.” On the contrary, the
criminal charges filed against the Defendant were resolved
on October 13, 2006 when he was found not guilty. A violation
hearing was scheduled for December 1, 2006—approximate-
ly six weeks later, which is clearly “as speedily as possible.”
While the probation/parole officer may schedule a hearing
prior to the resolution of pending criminal charges, there is
no obligation on the part of the officer to do so. The officer is
entitled, under the law, to wait until the Defendant has been
tried to pursue a violation hearing. As such, this allegation is
without merit.

Second, the Defendant claims that the Court improperly
revoked his probation and imposed a sentence of incarcera-
tion because he was not on probation at the time of the tech-
nical violations. The Court recognizes that the technical vio-
lations committed by the Defendant occurred on July 22,
2005 while he was on parole. His parole expired on
September 9, 2005 and his three-year consecutive probation
become effective on that date. However, the case law is very
clear that the fact that the Defendant had not commenced
serving his probation when the incidents occurred does not
prevent the court from revoking its prior order placing the
Defendant on probation. See, Commonwealth v. Dickens, 475
A.2d 142 (Pa.Super. 1984). In Commonwealth v. Miller, 516
A.2d 1263 (Pa.Super. 1986), the Court states that this rule was
explained in Commonwealth v. Wendowski, 420 A.2d 628,
630-631 (Pa.Super. 1980) when the Superior Court stated:

If, at any time before the defendant has completed
the maximum period of probation, or before he has
begun service of his probation, he should commit
offenses of such nature as to demonstrate to the
court that he is unworthy of probation and that the
granting of the same would not be in subservience
to the ends of justice and the best interests of the
public, or the defendant, the court could revoke or
change the order of probation. A defendant on pro-
bation has no contract with the court. He is still a
person convicted of crime, and the expressed
intent of the Court to have him under probation
beginning at a future time does not change his posi-
tion from the possession of a privilege to the enjoy-
ment of a right. (citations omitted) (emphasis in
original)

To suggest, as appellant does, that a defendant is
free to commit unlimited additional crimes with-

out in any way impairing or endangering a previ-
ously imposed sentence of probation merely
because the probationary period has not com-
menced is to suggest an absurdity in the statute
[i.e., 42 Pa.C.S.A. §9771(d)] which this Court is not
prepared to create. Indeed, such an interpretation
would be contrary to the policy and the purposes to
be served by probation. If a probationer’s criminal
conduct, even if committed prior to commence-
ment of the probationary period, discloses that
probation will not be in the best interests of the
public or the defendant, a court may revoke or
change the order of probation. The commission of
a new crime violates an implied condition of pro-
bation and suggests that the defendant is a poor
probation risk.

As in the cited cases, it is obvious that the Defendant, who
was apprehended in possession of a large amount of heroin,
a small amount of marijuana, and a firearm with an obliter-
ated serial number, is a very poor probation risk. Moreover,
it is in the best interests of the public that the Defendant,
who is unwilling to abide by the laws of the Commonwealth,
not be permitted to roam the streets of this county.
Accordingly, the Court finds that the Defendant’s probation
was properly revoked.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to a new probation violation hearing.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
William H. Thomas, IV

Ineffectiveness of Counsel—Direct Appeal

1. New trial granted after hearing based on evidence pro-
duced on the day of trial with no action by trial counsel to
meet or rebut evidence or delay trial to investigate.

2. Ineffectiveness issues were addressed on direct
appeal where the Court conducted an evidentiary hearing to
determine that trial counsel did nothing to exclude or limit
last minute disclosure of identification evidence. His
client’s incarceration at the time of the inflammatory evi-
dence may have weakened credibility of victim’s testimony
and may have altered the jury’s verdict as well as changed
his strategic decision not to have the accused testify on his
own behalf.

(I. M. Lundberg)

Randy Ricciuti for the Commonwealth.
Bruce A. Carsia for Defendant/Appellant.

No. CC 200416286. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 10, 2008—This is an appeal wherein the

Commonwealth of Pennsylvania appeals from the Order of
Court dated May 9, 2007 which granted the defendant’s
Motion for New Trial. On December 20, 2006, a jury con-
victed the defendant of Robbery of a Motor Vehicle and
Simple Assault. The jury acquitted the defendant of
Criminal Conspiracy. In a separate non-jury trial, the Court
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found the defendant not guilty of Person Not to Possess
Firearm. Prior to sentencing, the defendant filed a Motion
for New Trial and/or for an Evidentiary Hearing, which this
Court treated as an oral motion for extraordinary relief pur-
suant to Pa.R.Crim.P 704(B). After hearing, this Court
granted the defendant a new trial. The Commonwealth of
Pennsylvania filed a timely Notice of Appeal and Concise
Statement of Matters Complained Of On Appeal alleging the
following errors:

1. The Honorable Trial Court erred in accumulat-
ing claims of ineffectiveness as well as in not
specifically stating which claim was the basis for
relief;

2. The Honorable Trial Court erred in acting as an
advocate for defendant and injecting the issue of
whether the language attributed to defendant was
so prejudicial that counsel should have moved to
limit it. Defendant only raised 2 issues, yet the
court felt compelled to create additional reasons
for counsel’s alleged ineffectiveness;

3. The Honorable Trial Court erred in ruling that
trial counsel was ineffective for not presenting evi-
dence that defendant was incarcerated in jail from
January 25, 2003 through January 20, 2004;

4. Insofar as the Trial Court may have granted
relief on the claim that counsel was ineffective for
advising his client not to testify, it erred as counsel
had a reasonable basis based on the defendant’s
prior criminal record;

5. Insofar as the Trial Court may have granted
relief based upon a finding that the information
was disclosed to defense counsel too late, it erred in
raising a discovery issue sua sponte. Further, coun-
sel was not ineffective for not asking for a continu-
ance to investigate jail records; and

6. The verdict was not against the weight of the evi-
dence and defendant offered no substantive argu-
ment to support that claim.

This Court’s ruling was not based on a discovery viola-
tion. It was also not based on a “weight of the evidence”
argument. Therefore, these claims of error are not pertinent
for purposes of appeal. This Court will address the remain-
ing issues.

The credible facts germane to this appeal are as follows:
During the trial of this case, Athena Pegram testified

that on September 28, 2004 at approximately 3:30 a.m. she
and her fiancé were returning to their residence after
spending an evening at her fiancé’s sister’s residence.
Prior to pulling into their driveway, she testified that she
observed three individuals lurking in the shadows of the
neighborhood behind a tree. Because it was dark, she was
unable to identify the three individuals at that time. Ms.
Pegram testified that after she and her fiance pulled in
their driveway and alighted from their vehicle, she
observed the defendant, William Thomas, approach them
with a gun in his hand with a black bandanna covering most
of his face and only disclosing approximately two inches of
his face around his eyes.

Ms. Pegram testified that her fiancé asked the defendant
what he was doing. She testified that the defendant said,
“give me your keys.” She testified that she tossed the keys to
her fiancé who gave them to defendant. The defendant
opened the car door and the alarm in the car sounded. She
testified that defendant pulled out of the driveway in her car

and sped off. She immediately called the police. The police
responded to the residence and Ms. Pegram was inter-
viewed. Ms. Pegram did not identify the defendant or any of
the other individuals at that time.

About a month after the incident, Ms. Pegram was shown
a photo array by a police officer. She identified the defendant
and his co-defendant at trial, Zane Lundy, as two of the three
individuals she observed that evening. She identified the
defendant as the person who approached her fiancé and her
with the gun and who drove off in her car.

Ms. Pegram’s identification of the defendant was trig-
gered by the fact that she remembered seeing the defen-
dant in a “corner store” when she was five to six months
pregnant, about 12-18 months before the incident. At that
time, she encountered the defendant at the corner store
and as she was walking into the store, she recalled the
defendant commenting that “pregnant pussy is the best.”
She also testified that she thought she went to high school
with the defendant. She also identified Zane Lundy from
the photo array as someone she knew from around the
neighborhood.

The defendant’s fiancé also testified in this case and
essentially confirmed the testimony of Ms. Pegram. He
also testified that the defendant was wearing a bandanna
at the time of the incident. He testified that he was able to
identify the defendant based on his recollection of the
appearance of the defendant’s eyes. He also identified
Zane Lundy as being one of the individuals present at the
time of the incident. The jury returned a verdict of not
guilty as to Zane Lundy but returned a verdict of guilty as
to the defendant.

Prior to sentencing, the defendant filed a Motion for New
Trial and/or for an Evidentiary Hearing raising the ineffec-
tiveness of trial counsel for his failure “to present evidence
which would have directly contradicted and effectively
impeached the testimony of the key Commonwealth wit-
ness.” This Court treated defendant’s motion as an oral
motion for extraordinary relief pursuant to Pa.R.Crim.P
704(B). The defendant claimed, and additional evidence dis-
closed, that the defendant was incarcerated in the
Allegheny County Jail between January 25, 2003 and
January 20, 2004 and this evidence would have contradict-
ed Athena Pegram’s testimony that she encountered the
defendant in the corner store approximately 12-18 months
prior to the incident of September 28, 2004. This Court con-
vened an evidentiary hearing on May 2, 2007 during which
trial counsel for the defendant testified. He testified that,
just prior to selecting the jury, the Assistant District
Attorney assigned to this case orally advised him that Ms.
Pegram claimed to have seen the defendant in the corner
store and that the defendant allegedly made the graphic
statement attributed to him as testified to by Ms. Pegram.
No reference to this incident appeared anywhere in any pre-
trial discovery materials.

Trial counsel then discussed this potential evidence with
the defendant. The defendant advised trial counsel that the
incident could not have occurred because, according to the
defendant, he was incarcerated at the time Ms. Pegram
claimed the incident occurred. Trial counsel candidly
acknowledged that, prior to trial, he took no steps to investi-
gate whether his client was in jail during this period. His
candid testimony disclosed that he did not do any investiga-
tion until after the trial had been concluded. Indeed, trial
counsel’s testimony disclosed that he had very little recollec-
tion as to whether he undertook any action whatsoever rela-
tive to any potential evidence that his client was incarcerat-
ed at the time Ms. Pegram claims to have been confronted by
him at the corner store.
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This Court has ruled that trial counsel was ineffective
in this case. In Commonwealth v. Grant, 572 Pa. 48, 813
A.2d 726 (Pa. 2002), the Pennsylvania Supreme Court stat-
ed that “as a general rule, a petitioner should wait to raise
claims of ineffective assistance of trial counsel until collat-
eral review.” Underlying this rule is the Supreme Court’s
observation that “time is necessary for a petitioner to dis-
cover and fully develop claims related to trial counsel inef-
fectiveness.” Thus, “the record may not be sufficiently
developed on direct appeal to permit adequate review of
ineffectiveness claims[.]” Because appellate courts do not
normally consider issues that were not raised and devel-
oped in the court below, the Grant court reasoned that
“deferring review of trial counsel ineffectiveness claims
until the collateral review stage of the proceedings offers
a petitioner the best avenue to effect his Sixth Amendment
right to counsel.”

In Grant, however, the Supreme Court acknowledged that
under limited circumstances, the Court could create excep-
tions and review certain claims of ineffectiveness on direct
appeal. Grant, 813 A.2d at 738 n.14. In Commonwealth v.
Bomar, 573 Pa. 426, 826 A.2d 831, 853 (Pa. 2003), the
Pennsylvania Supreme Court held that the rule announced in
Grant did not apply where the trial court conducted an evi-
dentiary hearing and addressed the ineffectiveness claims in
its opinion. The Supreme Court later clarified this exception,
stating that, for ineffectiveness issues to be addressed on
direct appeal, there must be a record developed that is
“devoted solely to the ineffectiveness claims.”
Commonwealth v. Davido, 582 Pa. 52, 868 A.2d 431, 441 n.16
(Pa. 2005).

In this case, this Court did conduct an evidentiary hear-
ing sufficient to develop the issues relative to any allegations
of ineffective assistance of counsel. Therefore, the substan-
tive claims can be assessed. It is well-established that coun-
sel is presumed to have provided effective representation
unless the following is demonstrated: (1) the underlying
legal claim is of arguable merit; (2) counsel’s action or inac-
tion lacked any objectively reasonable basis designed to
effectuate his client’s interest; and (3) prejudice, to the
effect that there was a reasonable probability of a different
outcome if not for counsel’s error. See Commonwealth v.
Pierce, 515 Pa. 153, 527 A.2d 973, 975-76 (Pa. 1987);
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984).

Immediately prior to trial, trial counsel was advised by
the prosecuting attorney that his client, who was, by the vic-
tims’ testimony, wearing a mask at the time of the crime, was
being identified as the gun-wielding robber, at least in part,
because of an incident which occurred 12 to 18 months prior
to the robbery at a corner store during which the defendant
supposedly made a vile, disgusting statement to the victim,
which statement, in the opinion of this Court, would be very
offensive to anyone. Defendant advised trial counsel that he
could not have been the person that the victim said she
encountered at the corner store well over a year before the
incident involved in this case because the defendant was
incarcerated at the time the victim had the encounter at the
corner store.

Trial counsel did nothing to investigate whether defen-
dant was in jail at the time of the corner store incident. Trial
counsel did nothing to attempt to delay the trial to allow him
to investigate whether defendant was in jail at the relevant
time. Trial counsel did nothing to object to the last minute
disclosure of this identification evidence. Trial counsel did
nothing to move to exclude or even limit the testimony of the
victim regarding the corner store incident. This Court
believes that the victim’s identification of the defendant was

based substantially on her belief that she had a prior
encounter with the defendant. If the trier of fact had evi-
dence that the defendant was incarcerated during the time
period that the victim believed she encountered the defen-
dant, it very well may have weakened her credibility and
altered the jury’s verdict in this case. Trial counsel’s failure
to take any action to exclude or limit the statement, in con-
junction with his failure to investigate whether defendant
was even at the corner store on the day in question, did noth-
ing to further defendant’s interest.

Additionally, the strategic decision as to whether the
defendant would have testified on his own behalf was com-
promised by trial counsel’s failure to investigate whether
his client was in jail at the time of the incident in question.
Trial counsel did not want the defendant’s prior record
known to the jury and, therefore, the decision that the
defendant would not testify was made. Had trial counsel
undertaken a cursory investigation and decided that evi-
dence of the defendant’s prior incarceration should have
been introduced, the strategy considerations as to whether
the defendant would have testified would have differed
greatly as his prior criminal record would have been dis-
closed during the presentation of evidence of his incarcer-
ation. Again, trial counsel’s actions had no reasonable basis
in relation to defendant’s interests. The Court believes that
trial counsel’s conduct prejudiced defendant’s right to a
fair trial.

The Commonwealth also claims that this Court erro-
neously served as an advocate for the defendant. Although
not within the context of an evidentiary hearing on a claim of
ineffectiveness, in Commonwealth v. Ables, 590 A.2d 334,
341; (Pa.Super. 1991), the Superior Court stated:

A new trial is required only when the trial court’s
questioning is prejudicial, that is when it is of
such a nature or substance or delivered in such a
manner that it may reasonably be said to have
deprived the defendant of a fair and impartial
trial. Commonwealth v. Purcell, 403 Pa.Super. 342,
356, 589 A.2d 217, 224 (1988). It is always the
right and sometimes the duty of the trial judge to
interrogate witnesses. However, questioning from
the bench should not show bias or feeling or be
unduly protracted. Id., 403 Pa.Superior Ct. at 355,
589 A.2d at 223.

Commonwealth v. Goosby, 450 Pa. 609, 611, 301 A.2d 673, 674
(1973). Commonwealth v. Watts, 358 Pa. 92, 96, 56 A.2d 81,
83 (1948), see also, Commonwealth v. Miller, 442 Pa. 95, 97,
275 A.2d 328, 329 (1971); Commonwealth v. Brown, 438 Pa.
52, 62-63, 265 A.2d 101, 107 (1970); Commonwealth v.
Patskin, 372 Pa. 402, 418-19, 93 A.2d 704, 713 (1953).

This Court has reviewed the trial court record and cannot
find any grounds for relief on this issue. This Court was nei-
ther acting as an advocate for the defendant nor was this
Court attempting to accumulate claims of ineffectiveness.
The Court was simply attempting to ensure that the record
was as thorough as possible with respect to any potential
claims of ineffectiveness concerning all issues relating to the
Commonwealth’s having produced critical, inflammatory
evidence on the day of trial and defendant’s trial counsel’s
having taken no action to meet or rebut that evidence.
Accordingly, the Commonwealth’s claims of error are with-
out merit.

For the foregoing reasons, the Order of Court granting
Defendant’s Motion for a New Trial should be affirmed.

BY THE COURT:
/s/Mariani, J.
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Commonwealth of Pennsylvania v.
David Sylvester Jones

Appeal—Motion to Suppress—Concurrent Trials—
Insufficient Evidence

1. Defendant was convicted by jury of first degree mur-
der and possession of a firearm without a license. Court
found Defendant guilty of the charge of a person not to pos-
sess a firearm in a separate non-jury trial. Both trials
occurred concurrently by agreement of counsel without
objection.

2. Photographic array presented in North Carolina to wit-
ness by Pittsburgh detectives in 2003 for 2001 shooting was
not unduly suggestive in identification of defendant based on
prior arrays sent by mail to local police where witness
immediately picked out defendant who had been less than
ten feet from witness. Her identification was supported by
physical DNA evidence, testimony of another witness, and
the fact that she had not identified the Defendant in any of
the prior 200 photos.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Thomas N. Farrell for Defendant.

No. CC 200408273; 200410371. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., April 7, 2008—The appellant, Donald Jones,

(hereinafter referred to as “Jones”), has filed the instant
appeal as a result of his convictions following a jury trial of
the crimes of first degree murder and possession of a
firearm without a license. In a separate non-jury trial, he
was found guilty of a person not to possess a firearm. Jones
was sentenced to the mandatory period of incarceration of
life without the possibility of parole with respect to his con-
viction for first degree murder and he was sentenced to a
consecutive period of incarceration of five to ten years on his
conviction of the crime of a person not to possess a firearm
and no further penalty was imposed for his conviction of pos-
session of a firearm without a license.

In his concise statement of matters complained of on
appeal, Jones has raised four claims of error. Initially, Jones
maintains that this Court erred in failing to grant his request
to suppress the photo array shown to an eyewitness of the
homicide as being unduly suggestive. Jones next suggests
that this Court erred in finding him guilty of the charge of a
person not to possess a firearm when it was alleged that
Jones never waived his right to a jury trial or that he agreed
to have that charge tried in a non-jury trial, which was to run
concurrent with his jury trial. Finally, Jones has suggested
that there was insufficient evidence to support the verdict of
a person not to possess a firearm.

Donna Biss, (hereinafter referred to as “Biss”), and
Anthony Wilkinson, (hereinafter referred to as “Wilkinson”),
were South Carolina residents who were involved in not only
a romantic but also a criminal relationship. Biss and
Wilkinson traveled throughout the country ripping off poker
machines. Wilkinson and Biss would go to a bar and while
Biss sat at the bar drinking, Wilkinson would go to an avail-
able poker machine and put up numbers on the poker
machine and then have the bartender pay him out for his
winnings. Wilkinson employed two different techniques in
getting the scores on the poker machines, the first was to
have a dollar bill attached to a string and then insert that dol-
lar bill into the machine and pull it out before the machine

could collect it. The second scheme was to take a wire that
was concealed in his shirt sleeve, put it down the coin slot
and touch the counter button inside the machine, thereby
increasing the score on the machine. When he had accumu-
lated a sufficient number of points, he would then ask the
bartender to pay him for his winning scores.

In February of 2001, Wilkinson and Biss came to
Pittsburgh and performed these scams in numerous bars
throughout Allegheny County. Wilkinson and Biss generated
anywhere between five hundred and one thousand dollars
each night they went out to rip off poker machines. The
monies that they were able to obtain were used to purchase
crack cocaine. On February 16, 2001, at approximately 11:00
p.m., Biss and Wilkinson were at the home of Joyce Cager,
(hereinafter referred to as “Cager”), to purchase drugs and
to collect their clothing since they intended to return to
South Carolina that evening. Cager was a known user and
seller of crack cocaine and her house was known to be a
crack house. Biss was in the kitchen preparing some food for
their trip when she heard a loud commotion in the living
room near the front door. She next heard Wilkinson yell to
her to get his knife and when she looked into the living room,
she saw Wilkinson on his knees with a large, heavy-set,
African-American male standing over him with a semi-auto-
matic revolver. Biss went back into the kitchen as Wilkinson
directed and then heard a single shot that was subsequently
followed by two other shots. Wilkinson was shot in the back
of the head at close range and died instantaneously from that
single gunshot. Cager, who was upstairs when she heard the
first shot, attempted to come down the steps into her living
room when she thought she was fired upon by the intruder.
After these three shots were fired, this intruder ran from
Cager’s house.

The police were called and when they arrived on the
scene, Biss was interviewed and gave a description to the
homicide detectives of a large, African-American, heavy-set
male in his early forties. She then went to the police head-
quarters and as a result of the information that she gave to
the homicide detectives, a computer sketch was generated of
the individual who she believed killed Wilkinson. As a result
of the generation of this composite Biss was shown numer-
ous photographs; however, she was unable to make an iden-
tification of any individual from viewing those photographs.
Biss then returned to South Carolina and the police contin-
ued with their investigation without any discernible
progress. Over the next several years, Biss would review
additional photo arrays that were prepared by the Pittsburgh
homicide detectives and sent to Charleston, South Carolina
Police Department, however she was unable to make any
identification as a result of those arrays. It was estimated
that over the next several years she viewed at least two hun-
dred photographs and was unable to identify the individual
who killed Wilkinson.

In September of 2001, William Grayson, (hereinafter
referred to as “Grayson”), was indicted by the U.S.
Attorney’s Office for the Western District of Pennsylvania,
on numerous drug charges. On February 7, 2003, Grayson
entered a plea of guilty to those charges and was sentenced
to fifteen years in prison. Grayson advised his Federal Public
Defender that he had information with respect to an
unsolved Pittsburgh homicide. Grayson’s lawyer contacted
the District Attorney’s Office of Allegheny County and told
that office that his client would be willing to speak to homi-
cide detectives with respect to his knowledge. Grayson ini-
tially met with two homicide detectives in early December of
2003 and told them that Jones had killed Wilkinson and gave
them the information that he had about this killing.

In the early part of 2004, Grayson met with two City of
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Pittsburgh homicide detectives and an Assistant District
Attorney gave them a taped statement with respect to his
knowledge of that shooting and in April of 2004, he was given
a non-prosecution agreement by the District Attorney’s
Office in exchange for his testimony. While no promises
were made to Grayson, he did expect that by providing this
information to the District Attorney’s Office that he could
hope to seek a downward departure from his federal sen-
tence of fifteen years.

Grayson told the police that he and his uncle, Jones, had
become very close over the years despite their age differ-
ence and they would socialize on almost a daily basis.
Generally they went to bars and had something to drink but
they also went into these bars so that Grayson could sell his
drugs. On the evening of February 16, 2001, Jones asked
Grayson to drive him to Cager’s house since Jones’ vehicle
was inoperable. Jones wanted to meet up with Cager’s
daughter, Linda, since he was attracted to her. Grayson
drove Jones to Cager’s house and Jones, who was always
armed with a gun, left the vehicle and went to the house.
Grayson stayed in the car and was arranging for further
drug sales by the numerous phone calls that he was making
when he heard a gunshot. Grayson ended the phone call that
he was on, pulled out his gun, and then ran to the porch of
Cager’s house. After hearing several other shots, he opened
the door and saw Jones standing in the living room over
Wilkinson’s dead body. They both had their weapons pointed
at each other and then Jones told Grayson that they had to
get out of that residence. They ran to the car and Grayson
then drove Jones to his home. While they were in the car,
Jones told Grayson that he had shot Wilkinson “because he
was an asshole” and that “he had left his DNA” at the scene
of the crime. What Jones meant by this is that during the
original scuffle with Wilkinson, his glasses and a knit tousle
cap came off of him and were laying on the floor of the liv-
ing room of Cager’s home. Jones also told Grayson that he
had to get rid of the gun and ammunition that he used to kill
Wilkinson. Grayson noticed that in addition to Jones missing
his hat and glasses, that he had a split lip and that he was
very nervous.

The reason that Grayson was offered the non-prosecution
agreement for his testimony was that Grayson had knowl-
edge of facts surrounding this homicide, which information
was not known to the public. In particular, Grayson knew
that the perpetrator’s hat and glasses had been left at the
scene. Having identified Jones as the shooter, two Pittsburgh
Homicide Detectives put together another photo array that
contained Jones’ photograph. Detectives Moffat and Nutter
drove down to Charlotte, North Carolina on December 26,
2003, and showed Biss another photo array. The photo array
was six photographs on one sheet of paper. Biss immediate-
ly identified Jones, pointed him out and then initialed and
dated the photo array by Jones’ picture.

Armed with a positive and unequivocal identification of
Jones as the shooter by Biss and the taped statement of
Grayson also identifying Jones as the shooter, Jones was
arrested and charged with the crimes of criminal homicide
and two counts of violation of Uniform Firearms Act. Once
Jones was lodged in the Allegheny County Jail, the police
obtained a search warrant and obtained a sample of Jones’
blood which was submitted to the Allegheny County Crime
Lab for DNA testing. The Crime Lab was able to extract
numerous hair follicles from the knit cap and as a result of
those samples, was able to do a DNA comparison with Jones’
blood. The results of that DNA testing were that the likeli-
hood that someone other than Jones was wearing that hat on
February 16, 2001, was one in seventy-one quadrillion. The
glasses that were found at the scene of the homicide were

also submitted to the crime lab and after receiving Jones’
prescription for his glasses, a comparison was made and it
was determined that the prescription was the same and it
was extremely unlikely that someone other than Jones had
this exact prescription.l

Jones proceeded with a jury trial in May of 2006; howev-
er, that trial resulted in a hung jury and Jones’ case was
relisted for trial in March of 2007. On March 19, 2007, the
jury found Jones guilty of first-degree murder and posses-
sion of a firearm without a license. In the non-jury proceed-
ing that was held concurrent with his jury trial, this Court
found him guilty of a person not to possess a firearm. These
convictions ultimately led to his sentences of life without the
possibility of parole to be followed by a period of incarcera-
tion of five to ten years.

Jones’ first issue on appeal is that this Court erred when
it failed to suppress the photo identification made by Biss as
being unduly suggestive. In Commonwealth v. Mistler, 590
Pa. 390, 912 A.2d 1265 (2006), the Pennsylvania Supreme
Court explained the standard for reviewing the propriety of
the suppression order.

When reviewing the propriety of a suppression
order, an appellate court is required to determine
whether the record supports the suppression
court’s factual findings and whether the inferences
and legal conclusions drawn by the suppression
court from those findings are appropriate.
Commonwealth v. Davis, 491 Pa. 363, 421 A.2d 179
(1980). Because the students prevailed in the sup-
pression court, we may consider only the evidence
of the defense and so much of the evidence for the
Commonwealth as remains uncontradicted when
read in the context of the record as a whole. Where
the record supports the factual findings of the sup-
pression court, we are bound by those facts and
may reverse only if the legal conclusions drawn
therefrom are in error. Commonwealth v. Bomar,
573 Pa. 426. 826 A.2d 831, 842 (2003) (citations
omitted).

When the object sought to be suppressed is a photographic
array, additional factors must be considered. In
Commonwealth v. Kyle, 367 Pa.Super. 484, 533 A.2d 120, 131
(1987) the Court listed several of these factors:

Appellant contends the lower court improperly
refused to suppress the victim’s identification testi-
mony. Specifically, he argues that the two photo-
graphic arrays and the pre-trial lineup were undu-
ly suggestive.

Upon review of a challenge to pre-trial identifica-
tion procedures, we must determine whether those
procedures were so suggestive and thus, unreli-
able, that a mistaken identification was the neces-
sary result. Commonwealth v. Thomas, 363
Pa.Super. 348, 352, 526 A.2d 380, 381 (1987). In
determining the reliability of the identification, the
following factors are considered:

…the opportunity of the witness to view the crimi-
nal at the time of the crime, the witness’ degree of
attention, the accuracy of his prior description of
the criminal, the level of certainty demonstrated at
the confrontation, and the time between the crime
and the confrontation. Against these factors is to be
weighed the corrupting effect of the suggestive
identification itself.

Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct.
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2243, 2253, 53 L.Ed.2d 140 (1977), quoted in,
Commonwealth v. Sample, 321 Pa.Super. 457, 461,
468 A.2d 799, 801 (1983). In applying the test “we
are to consider only the evidence for the defense
as, fairly read in the context of the record as a
whole, remains uncontradicted.” Commonwealth v.
Cavalieri, 336 Pa.Super. 252, 254-255, 485 A.2d 790,
791 (1984).

A photographic array will be suppressed if it is determined
that that array was unduly suggestive in its identification of
a defendant as the ultimate perpetrator. In Commonwealth v.
Patterson, 940 A.2d 493 (Pa.Super. 2007) the Court explained
the basis for granting a suppression motion of a photograph-
ic array:

Foremost, we observe that the “exclusion of identi-
fication testimony is proper when improper police
conduct results in an impermissible suggestive
confrontation.” Commonwealth v. O’Bryant, 320
Pa.Super. 231, 467 A.2d 14, 16 (1983) (quotations
omitted). The courts will not suppress an identifi-
cation based upon a challenge to the reliability of
the identification alone; rather, the record must
demonstrate suggestiveness. See Id.

Herein, Appellant does allege that Mr. Turner
selected him from a suggestive photo array.
Specifically, he argues that, unlike most of the
other photographs in the array, Appellant’s photo
exposed his neck and shoulders. Additionally,
Appellant contends that, unlike the other photos,
Appellant’s photograph was taken from a distance
and, as a result, made his head appear smaller than
the others.

“A photographic identification is unduly suggestive
when the procedure creates a substantial likelihood
of misidentification.” Commonwealth v. Fisher, 564
Pa. 505, 522, 769 A.2d 1116, 1126 (2001).
“Photographs used in line-ups are not unduly sug-
gestive if the suspect’s picture does not stand out
more than the others, and the people depicted all
exhibit similar facial characteristics.” Id.

In the instant case, Jones does not suggest that the photo
array that was shown to Biss in Charlotte, North Carolina in
2003 was unduly suggestive with respect to the actual photo-
graphs. Jones maintains that it is not the photographs them-
selves that were unduly suggestive but the manner in which
those photographs were displayed to Biss. Jones maintains
that by having Detectives Moffat and Nutter drive to
Charlotte, North Carolina to personally display the photo-
graphic array to Biss was suggestive in that it conveyed the
impression that the individual who killed Wilkinson was con-
tained in that photographic array. Jones maintains that this
array was suggestive since all of the other photographic
arrays that were shown to Biss once she left the Pittsburgh
area were done by having those photos sent to a local police
department where Biss could view those photos. Here the
Detectives personally went to Biss and handed her the photo
array, thereby demonstrating and suggesting that
Wilkinson’s killer was in that photo array.

Biss testified at the time of the suppression hearing that
neither Detective Moffat nor Detective Nutter told or inti-
mated to her that the killer was in this photo array or that
she should identify anyone in the array. She stated that she
was given the photo array, looked at it, and immediately
identified Jones as the individual who shot Wilkinson. The
only thing that she was directed to do by the Detectives was

to initial and to date the photograph so as to document her
identification of Jones.

Biss was less than ten feet from Jones when she saw him
standing over Wilkinson with a gun and was able to tell the
investigating homicide detectives that the shooter was a
large, heavy-set, African-American in his forties, wearing a
blue and white sweat suit. She noticed that he had glasses
and she also noticed that he had a tousle cap on his head that
made his hair appear bushy. Biss had an opportunity to see
him at the scene and also to see him leave Cager’s house.
Her identification of Jones was supported by the fact that
she never identified anyone else despite looking at more
than two hundred photographs and that the physical evi-
dence that was left at the scene of the crime showed that it
was a one in seventy-one quadrillion chance that someone
other than Jones was the perpetrator of this homicide.

Jones’ alternative theory of the unduly suggestive nature
of this photo array is that this photo array did not match the
composite drawing that was prepared shortly after the shoot-
ing. The problem with this contention is that it confuses the
question of credibility with the claim of undue suggestive-
ness. This Court had the benefit of viewing the composite
drawing and the photo array and listening to Biss’ unequivo-
cal testimony identifying Jones as the shooter. Based upon
the standards for review it is clear that there was no basis
upon which to suppress the photo array shown to Biss.

Jones next maintains that this Court erred in finding him
guilty of the charge of a person not to possess a firearm when
no such trial occurred on that charge and that Jones never
waived his right to a jury trial nor did he agree that a non-
jury trial should be held concurrently with his jury trial.
Prior to the commencement of Jones’ first trial, his counsel
Frank E. Reilly, filed numerous pre-trial motions, one of
which was to sever the charge of a person not to possess a
firearm from the charges of criminal homicide and posses-
sion of a firearm without a license. Immediately before tes-
timony was taken on the motion to suppress the photo array,
Assistant District Attorney Lisa Pellegrini advised this Court
that an agreement had been reached as to Jones’ motion to
sever and that agreement was, “As well as the motion to
sever, we have come to an agreement that the charge of 6105,
former convict not to possess a firearm, will be severed and
heard non-jury before your Honor at the same time.” (Trial
Transcript I, page 5, lines 8-13). When the jury in Jones’ first
trial was unable to reach a unanimous verdict, a mistrial was
declared and Jones’ case was rescheduled for trial in March
of 2007. Prior to the commencement of that second trial, this
Court reaffirmed the prior agreement of the parties to sever
the charge of former convict not to possess firearm from the
other charges and to try that charge in a non-jury trial con-
current with the jury trial with respect to the other charges.
The same counsel in the first and second trial represented
Jones and no objection was made to that procedure.

In Commonwealth v. Mulholland, 549 Pa. 634, 702 A.2d
1027 (1997), the Supreme Court declared that proceedings
revert to a pre-trial status when a case ends in a mistrial and
that reprosecution of the defendant is not barred. Similarly,
in Commonwealth v. Henderson, 513 Pa. 296, 520 A.2d 1372
(1987), the Supreme Court also held that rulings made in the
prior proceeding were binding upon a Court in a subsequent
retrial unless the defendant had new evidence to present to
the Court on those issues. By accepting the agreement of the
parties in the first case, a ruling was made that the charge of
a former convict not to possess firearm would be tried as a
non-jury trial at the same time the jury considered the
charge of criminal homicide and possession of a firearm
without a license. No objection was made to this request nor
should one have been made.
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In the case of the Commonwealth v. Kareem Jones, 858
A.2d 1198, 1206-1207 (Pa.Super. 2004), the Superior Court
was confronted with an identical situation as to the question
of whether or not the crime of a person not to possess a
firearm should be severed from the other charges so that a
jury did not hear all of the elements of that offense.

It is axiomatic that a VUFA charge under 18
Pa.C.S.A. §6105, former convict not to possess a
firearm, requires evidence that the defendant was
previously convicted of a crime. In this case, appel-
lant was charged with three VUFA violations
including violation of §6105. The other charges
against appellant did not require evidence of a
prior conviction. Believing that he would be preju-
diced on the remaining charges once the jury heard
evidence of his prior conviction, appellant filed a
motion to sever the charges. The trial court denied
the motion…

On appeal we stated that there is no question that
appellant was prejudiced in this case. The crime of
“Former convict not to own a firearm,” requires the
Commonwealth to show a previous conviction for a
violent crime. Thus, where these charges are
brought with others, clearly the jury is exposed to
the fact that this particular defendant had previ-
ously committed a violent crime.

Normally, in criminal trials, evidence of prior
crimes committed by a particular defendant is not
admissible and any reference to it constitutes
reversible error. Commonwealth v. Martin, 479 Pa.
63, 387 A.2d 835 (1978). The purpose of this rule is
to prevent the conviction of an accused for one
crime by the use of evidence that he has committed
other unrelated crimes, and to preclude the infer-
ence that because he has committed other crimes,
he was more likely to commit that crime for which
he is being tried. Commonwealth v. Trowery, 211
Pa.Super. 171, 173, 235 A.2d 171, 172 (1967).

The prejudice here is a bit different. Clearly the
introduction of the fact of appellant’s former con-
viction of a violent crime was required as an ele-
ment of proof of the crime of “Former convict not
to own a firearm.”

Appellant claims that because of the nature of the
proof required in that crime, it could not be consol-
idated with other charges, since then the prejudice
of the introduction of his former conviction would
spread to all the charges. We agree. We feel to
reach any other result would be inconsistent with
general principles of evidence admissible in a
criminal trial.

Jones’ trial counsel realized the prejudice that would
befall Jones if information as to his prior conviction of the
crime of third degree murder had been presented to a jury,
hence the filing of his motion to sever. Had Jones’ trial coun-
sel failed to file a motion to sever, the contention that Jones
would currently be advancing would be the ineffectiveness
of his trial counsel in failing to file that severance motion. It
is clear from a review of the record in both trials that Jones
was the individual who requested severance of the violation
of Uniform Firearms Act charges and agreed to have that
one charge tried in a non-jury trial which was to run concur-
rent with his jury trial. Jones was represented by the same
counsel at both trials and never objected to the procedure
that he requested.

Jones’ final contention of error was that there was insuf-
ficient evidence presented to this Court to convict him of the
charge of a person not to possess a firearm. The standard for
reviewing a claim challenging the sufficiency of the evi-
dence is set forth in Commonwealth v. Widmer, 560 Pa. 308,
744 A.2d 745, 751-752 (2000).

Appellant’s remaining claim of error is that the
Superior Court misstated the standard of review for
a weight of the evidence claim. The standard of
review refers to how the reviewing court examines
the question presented. Morrison, 646 A.2d at 570.
Appellant asserts that the Superior Court improper-
ly interjected sufficiency of the evidence principles
into its analysis and thus adjudicated the trial court’s
exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to
delineate the distinctions between a claim challeng-
ing the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinc-
tion between these two challenges is critical. A claim
challenging the sufficiency of the evidence, if grant-
ed, would preclude retrial under the double jeopardy
provisions of the Fifth Amendment to the United
States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S.
31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982);
Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604
(1983), whereas a claim challenging the weight of the
evidence if granted would permit a second trial. Id.

The Commonwealth is required to prove that Jones was a
former convict and that he possessed a firearm. The evi-
dence in the instant case obviously demonstrated that he
possessed a firearm since he killed Wilkinson. What Jones is
suggesting is that there was no evidence of the fact that he
had ever been convicted of a crime that would disqualify him
from possessing a firearm. While the record is silent in this
regard, what happened in Jones’ case was that after the final
instructions were given to the jury on the charges of crimi-
nal homicide and possession of a firearm without a license,
the jury retired and Ms. Pellegrini presented to this Court a
certified copy of Jones’ conviction for third degree murder,
a copy of which is attached to this Opinion.* This Court, after
receiving the verdicts with respect to the charges of criminal
homicide and possession of a firearm without a license,
entered its non-jury verdict on the charge of former convict
not to possess a firearm. That verdict was based upon the
testimony received during the course of trial and the certi-
fied copy of his conviction of third degree murder. Jones and
his counsel are well aware of the submission of his prior
record since it was done in the same manner that it had been
done in the first trial.2

Cashman, J.
Dated: 4/7/08
1 The reason that prescription was identical to Jones’ pre-
scription is that these were the glasses that were provided to
him at SCI Graterford where he was serving a sentence of
ten to twenty years for his conviction of third degree murder.
This information was never provided to the jury but was pro-
vided to this Court during some off-the-record discussions.
2 For the purpose of this record, this Court is supplementing
the record with a copy of Jones’ prior conviction.

* A photo copy of the certified copy of Jones’ conviction for
third degree murder, is available by contacting the
Allegheny County Bar Association at 412-402-6684 or san-
till@acba.org.(Ed.)
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Kelly Andreen v. Michael L. Sturdivant and Kelly K. Sturdivant

Court: Common Pleas
Case Number: GD 05-010932
Jury Verdict: For Plaintiff in the amount of $250,000.00
Date of Verdict: 1/31/08
Judge: Della Vecchia
Pltf ’s Atty: R. Sean O’Connell
Def’s Atty: Scott T. Redman
Type of Case: Negligence
Experts: Plaintiff(s): David Oliver-Smith, M.D.;

Cameron McGavin, M.D.
Defendant(s): Jon A. Levy, M.D.;
Lawson Bernstein, M.D.

Remarks: Defendants owned an apartment building and
Plaintiff leased an apartment from Defendants. In the middle
of the night, a fire started in the apartment directly below
Plaintiff’s unit. No fire alarms or smoke detectors activated in
the building. Heavy smoke forced Plaintiff to escape the build-
ing by jumping from her third floor apartment. She sustained
serious injuries including multiple fractures and post traumat-
ic stress disorder. Defendants contended that all apartments
contained smoke detectors with alarms and that all hallways
were so equipped and that at all relevant times the building
complied with fire safety ordinances. The jury found for
Plaintiff and awarded $250,000.00 in compensatory damages.

Mary Lou Dahmen, Lindsay Dahmen and Dana Beresford v.
Forbes Regional Hospital

Court: Common Pleas
Case Number: GD 06-004837
Jury Verdict: For Defendant
Date of Verdict: 3/11/08
Judge: Wecht
Pltf ’s Atty: Harry M. Paras
Def’s Atty: Terry C. Cavanaugh, Steven J. Forry,

C. Justin Conrad
Type of Case: Medical Malpractice–Cardiac/Circulatory
Experts: Plaintiff(s): Francine Hovanec, MS, RN;

Stuart S. Burstein, M.D.; William Stuart,
M.D. (Westford, MA); Rebecca J. Camlin,
B.A., C.A.C.
Defendant(s): Francis Robicsek, M.D.,
Ph.D. (Charlotte, N.C.); Ronald V.
Pellegrini, M.D.

Remarks: Plaintiffs filed this lawsuit arising from the circum-
stances surrounding the death of Burt Dahmen, 47 years of
age, their husband and father. Mr. Dahmen presented to
Defendant’s emergency department with complaints includ-
ing day-long chest pain. Defendant’s triage nurse assessed the
pain to be epigastric in nature and directed him to the waiting
area with his family. After waiting nearly one and a half hours
without further assessment or treatment of any kind, Mr.
Dahmen fell to the floor and turned blue. Plaintiffs alleged
chaos ensued in the waiting room and in the area outside the
treatment room, where Mr. Dahmen was pronounced dead
more than two and a half hours after arriving at the facility.
Plaintiffs’ alleged damages included post traumatic stress dis-
order and depression. Defendants contended that Mr.
Dahmen’s death, from a dissecting aneurysm, was the result
of a rapidly occurring chain of events and that Defendant’s
agents did not act negligently. The jury found that neither
Defendant Hospital nor its agents were negligent.

Thelma Caplan v.
Neil A. Busis, M.D. and Pittsburgh Neurology Group

Court: Common Pleas
Case Number: GD 06-000593
Jury Verdict: For Defendants
Date of Verdict: 4/3/08
Judge: Scanlon
Pltf ’s Atty: James B. Cole
Def’s Atty: Bernard Rizza
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Gary L. Simon, M.D.

(Potomac, MD); M. Marc Soriano, M.D.
(Rockford, IL)
Defendant(s): John B. Talbott, M.D.;
Daniel F. Hanley, M.C. (Baltimore, MD);
Karen L. Roos, M.D. (Indianapolis, IN)

Remarks: Plaintiff was admitted to Shadyside Hospital with
symptoms of neck and shoulder pain. After nine days, Plaintiff
was unable to move her extremities and Defendant doctor, a
neurologist was consulted. No MRI of the cervical spine was
done at the hospital despite complaints of neck pain. Plaintiff
alleged Defendants’ failure to timely diagnose a spinal epidural
abscess caused the abscess to spread and resulted in neurologi-
cal complications of upper extremity weakness and loss of use of
the lower extremities. Damages included close to $250,000.00 in
past medical expenses. Defendants contended Plaintiff, 77 years
of age, had a long history of neuropathy of the upper and lower
extremities and significant degenerative joint disease.
Defendants also contended Plaintiff had recovered much of her
upper extremity function. The jury found the Defendant doctor
did not deviate from the applicable standard of care.

George Bauer v.
Penn Animal Hospital, P.C., t/d/b/a Penn Animal Hospital

Court: Common Pleas
Case Number: GD 05-005951
Jury Verdict: For Defendant
Date of Verdict: 1/31/08
Judge: Colville
Pltf ’s Atty: Wayne M. Chiurazzi
Def’s Atty: Judith A. Moses
Type of Case: Slip and Fall
Experts: Plaintiff(s): Mitchell E. Antin, D.O.

Defendant(s): D. Kelly Agnew, M.D.
Remarks: Plaintiff, a below-the-knee amputee who uses
crutches to ambulate, fell on Defendant’s premises when one
of his crutch tips caught in a hole in a grassy area. The fall
allegedly caused extensive injury to the stump of his leg.
Plaintiff ’s damages included more than $50,000.00 in med-
ical bills and a DPW lien. Defendant contended that Plaintiff
had a long and complex medical history and that any injury
he may have suffered had resolved. Defendant disputed
where Plaintiff fell and contended it had no notice of the hole
in the parking lot where Defendant believed Plaintiff actual-
ly fell. The jury found Defendant was not negligent.

Linda Dillard v. Arcadia Court Office Condominium Association

Court: Common Pleas
Case Number: GD 05-032135
Jury Verdict: For Defendant
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Date of Verdict: 3/25/08
Judge: Folino
Pltf ’s Atty: John Newborg
Def’s Atty: Gary M. Scoulos
Type of Case: Slip and Fall
Experts: Plaintiff(s): Jeffrey A. Baum, M.D.

Defendant(s): Jon Tucker, M.D.
Remarks: Plaintiff slipped and fell on ice on a sidewalk on
Defendant’s premises. Plaintiff alleged that Defendant knew
the sidewalk was prone to collecting water run off but did
nothing to make the sidewalk safe or warn of the danger.
Plaintiff alleged the fall caused various injuries including a
back injury requiring surgery, caused lost wages of over
$80,000.00 and medical bills of over $75,000.00. Defendant
contended that by Plaintiff ’s own admission the sidewalk
was merely wet, not icy. Defendant’s medical expert opined
the injuries sustained in the fall were minor ones which
resolved, and that the back surgery resulted from a trip and
fall at Plaintiff ’s home, after the fall on Defendant’s proper-
ty. The jury found the Defendant was not negligent.

Christine Connor v. Mark A. Salerno

Court: Common Pleas
Case Number: GD 00-017679
Jury Verdict: For Defendant
Date of Verdict: 2/1/08
Judge: Horgos
Pltf ’s Atty: Charles E. Evans; Gregory R. Unatin
Def’s Atty: Robert A. Loch
Type of Case: Motor Vehicle–Rear-End Collision
Experts: Plaintiff(s): David A. Stone, M.D.
Remarks: Plaintiff was operating her vehicle on the Churchill
Ramp entrance to the Parkway East. Defendant was operating
his vehicle directly behind the Plaintiff. Plaintiff alleged
Defendant negligently struck her vehicle from behind, caus-
ing her to sustain injuries to her neck and back and/or caus-
ing an aggravation of pre-existing neck and back conditions.
Plaintiff ’s damages included lost wages totaling $40,901.00.
The jury found Defendant was not negligent.

Erie Insurance Exchange v.
Campos & Stratis, Certified Public Accountants, and

Gerald J. Vancko, C.P.A., an individual

Court: Common Pleas
Case Number: GD 00-019090
Jury Verdict: For Defendants
Date of Verdict: 2/8/08
Judge: Della Vecchia
Pltf ’s Atty: Rodger L. Puz; Amy J. Brinkos
Def’s Atty: Andrew F. Adomitis; Jason G. Wehrle
Type of Case: Contract
Experts: Plaintiff(s): Carl A. Wiker, Jr., C.P.A.;

Richard C. Kelly, Esq. (insurance claims
evaluation); Michael Hillwig (information
systems)
Defendant(s): James S. Fellin, C.P.A.,
C.F.E.; Charles D. Henderson (Newtown
Square, PA); Chris Campos (Teaneck, NJ)

Remarks: Plaintiff retained Defendants to evaluate a business
interruption claim. The Erie insured making the claim alleged
it sustained damages of $319,710.00 and lost information crit-
ical to its business. During his investigation, Defendant
Vancko advised Plaintiff to make advance payments to its
insured totaling $245,000.00 and ultimately to pay the entire

claim which Plaintiff did, based on Defendant’s report.
Plaintiff then investigated a potential subrogation claim and
discovered that the data that its insured claimed was
destroyed still existed on a back up server and at its two other
offices. Plaintiff then examined Vancko’s files and alleged that
Vancko’s investigation was deficient and that at the time he
was assigned the claim, Vancko’s C.P.A. license had expired.
Plaintiffs claimed damages of $505,020.00, plus interest.
Defendants contended that Erie initiated suit only after failing
to recoup what it paid you from other sources, and that at all
times, Defendants acted within the standard of care. The jury
found Defendants were negligent and that Plaintiff was con-
tributorily negligent. No damages were awarded.

Eric Kelvington v. Gardner Denver, Inc. and
Gardner Denver Water Jetting Systems, Inc.

Court: Common Pleas
Case Number: GD 05-007636
Jury Verdict: For Defendants
Date of Verdict: 1/18/08
Judge: Horgos
Pltf ’s Atty: James L. Weisman; Samuel F. Reynolds;

Richard A. Marhefka
Def’s Atty: Kevin C. Harkins; Jennifer S. Park;

William McCandless
Type of Case: Product Liability
Experts: Plaintiff(s): None

Defendant(s): David Summers, Ph.D.;
S. E. Mahmoud, Ph.D., P.E.;
William Kitzes; William Fisher (engineer)

Remarks: Plaintiff was severely injured while working on a
cleaning crew at an oil refinery. The injuries occurred when
the fitting on a high pressure hose assembly fractured,
allowing the hose assembly to whip about and strike Plaintiff
in the face. The product was sold and distributed by
Defendant. Defendant contended the failure of the product
was caused by erosion induced by constriction of the hose
end which occurred after manufacture. The jury found the
product was not in a defective condition when it left the pos-
session of the seller.

Andrew J. Horlick v. Bradley Vasy

Court: Common Pleas
Case Number: GD 06-021774
Jury Verdict: For Defendant
Date of Verdict: 1/10/08
Judge: O’Brien
Pltf ’s Atty: Morton B. DeBroff
Def’s Atty: Stephen J. Summers, Jason A. Hines
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Selim El-Attrache, M.D.                  

Defendant(s): Michael Weiss, M.D.
Remarks: Plaintiff was rear-ended by Defendant while
stopped at an intersection. The impact caused Plaintiff to be
thrown forward, striking his head against the driver’s side
window twice. Plaintiff alleged the crash caused injuries
including to the neck with right-sided paresthesia and ten-
donitis of the right shoulder and wrists bilaterally. Plaintiff
further alleged that the injuries caused persistent symptoms
of pain and discomfort. Defendant’s medical expert claimed
Plaintiff suffered from pre-existing arthritis and that any
injuries sustained in the collision would have resolved with-
in two to three months. The jury found in favor of Defendant.
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Voicestream Pittsburgh L.P. by
Voicestream Pittsburgh General Partner,

Inc., d/b/a T-Mobile v. Zoning Hearing
Board of the Municipality of Bethel Park,

Pa. and Municipality of Bethel Park

Zoning—Natural Expansion

Placing additional equipment, consisting of panel antenna
and a concrete pad with four small cabinets, that does not
change the size or use of the existing nonconforming area, is a
natural expansion of the legal pre-existing nonconforming use.

(Amy R. Schrempf)
Alice B. Mitinger for Appellant.
Charles A. Knoll for Appellee Zoning Hearing Board of the
Municipality of Bethel Park.
Irving S. Firman for Intervenor Municipality of Bethel Park.

No. SA 07-000362. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., February 28, 2008—This appeal arises from the

decision of the Zoning Hearing Board of Bethel Park,
Pennsylvania (hereinafter “Board”) denying the application
for approval to place equipment above-ground at an existing
communication tower compound located at 4599 Library
Road in an M (Manufacturing/Light Industrial District) in
Bethel Park.

Voicestream Pittsburgh, L.P. by Voicestream Pittsburgh
General Partner, Inc. d/b/a T-Mobile (hereinafter
“Appellant”) seeks to place its antennas on a 200-feet com-
munications tower that was constructed in Bethel Park in
1962. The tower is surrounded by a 56-feet by 69-feet fenced
compound and has been used for communications equip-
ment since the tower’s construction in 1962.

On November 8, 2006, the Appellant filed an application
requesting a variance from the underground equipment
requirement of Section 69.3 5.4(6) and in the alternative,
appealed the Zoning Officer’s denial of a building permit,
asserting that the proposed use is a limited expansion of the
existing nonconforming use of the compound area.

The Board conducted a hearing on the Appellant’s applica-
tion on January 2, 2007. At the Board’s February 5, 2007 hear-
ing, Appellant’s application was denied. The Board’s written
decision, including findings and a discussion, was issued on
June 21, 2007. Before this Court is the Appellant’s appeal.

When the trial court takes no additional evidence, the
scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made find-
ings not supported by substantial evidence. Mars Area
Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant evi-
dence as a reasonable mind might accept as adequate to sup-
port a conclusion. Valley View Civic Association. v. Zoning
Hearing Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Appellant argues in its brief that Pennsylvania courts
have long recognized the “natural expansion doctrine,”
under which a nonconforming use is permitted to expand as
a matter of right. See e.g., Chartiers Twp. v. William H.
Martin. Inc., 542 A.2d 985, 988 (Pa. 1988) (noting that the
Pennsylvania Supreme Court first enunciated the “natural
expansion doctrine” in 1927); Limley v. Zoning Hearing Bd.
Of Port Vue Borough, 625 A.2d 54, 56 (Pa. 1993); Silver v.
Zoning Bd. Of Adjustment., 255 A.2d 506, 507 (Pa. 1969)
(Court held that the right of natural expansion is a constitu-
tional right); Appeal of Associated Contractors, Inc., 138

A.2d 99 (Pa. 1958); Humphreys v. Stuart Realty Corp., 73
A.2d 407 (Pa. 1950); Appeal of Gemstar/Ski Bros., 574 A.2d
1201 (Pa.Cmwlth. 1990). Under Pennsylvania law, the natu-
ral expansion of a nonconforming use is permitted as of right
and an increased intensity of use of a property does not
require a variance. Chartiers, 542 A.2d at 989. A noncon-
forming use cannot be limited to the precise magnitude that
existed at the time the use became nonconforming. As the
Court held, “once it has been determined that a nonconform-
ing use is in existence, an overly technical assessment of that
use cannot be utilized to stunt its natural development and
growth.” Id. At 988.

The record reflects that the Appellant would place up to
24 panel antennas on the existing tower at a height of 135-
feet on the 200-feet tower. Appellant would also lease a 10-
feet by 20-feet (200 square feet) area within the 3864 square
feet compound, where it would install an 8-feet by 16-feet
(128 square feet) concrete pad. Four small cabinets, for the
transmitting and receiving equipment necessary for the
antennas’ function, would be placed on the concrete pad. The
Appellant’s equipment pad would be similar to other equip-
ment pads and the Appellant’s equipment would be general-
ly consistent with the other equipment in the compound. The
addition of the Appellant’s equipment in the compound
would not change the size or the use of the compound which
is enclosed by fencing and contains equipment of other wire-
less communications providers including Sprint, Cingular,
Sprint, Nextel and Verizon.

This Court finds that the Appellant’s proposed use is the
expansion of an existing nonconforming use and therefore is
permitted as of right. Placing additional aboveground struc-
tures within the existing nonconforming area is a natural
expansion of the legal pre-existing nonconforming use.

Based upon the foregoing Opinion, the decision of the
Zoning Hearing Board of the Municipality of Bethel Park is
reversed.

ORDER OF COURT
AND NOW, this 28th day of February, 2008, it is hereby

ORDERED, ADJUDGED and DECREED that the decision
of the Zoning Hearing Board of the Municipality of Bethel
Park is reversed.

BY THE COURT:
/s/James, J.

In re: Carolyn A. Sparks
Guardianship—Sale of Real Property—Best Interest of Estate

Where the Estate may need proceeds of sale from real
estate and costs to retain and rehabilitate the real estate
range from $70,000 to $100,000 plus the annual costs of
maintenance, it is reasonable and practical to sell the real
estate pursuant to the agreement of sale.

(Amy R. Schrempf)

Thomas J. Dempsey, Jr. for Elizabeth S. Sparks.
Sam Braver for Duane W. Swager, II.
Deborah A. Liotus for Ursuline Senior Services.
Karen Timko for Carolyn A. Sparks.
Christopher F. Farrell for Smithfield Trust Company.

No. 7238 of 2006. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Lucchino, J., February 26, 2008—On October 26, 2007, the

Court held a hearing on the Petition for Private Sale of Real
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Estate brought by the Co-Guardians of the Incapacitated.
Person’s Estate (“the Estate”), Smithfield Trust Company and
Duane W. Swager, II (the “Petitioners”). The Court approved
the sale and Elizabeth S. Sparks, a Minor (the “Respondent”)
appealed. Respondent is the daughter of Carolyn A. Sparks
(the “Incapacitated Person”) and has only an expectancy, but
no legal interest, in the real estate involved.

Prior to her illness, the Incapacitated Person’s primary
residence was located in the Borough of Sewickley,
Allegheny County, Pennsylvania. The property of interest in
this petition (the “Conneaut Property”) is located on
Conneaut Lake, in Crawford County, approximately 85 miles
north of Sewickley. The Conneaut Property contains a one-
story cottage that was used mainly during the summer
months as a vacation home for the Incapacitated Person and
her family. The Court finds that it is in the best interest of the
Estate that the Conneaut Property be sold as soon as possi-
ble for a number of reasons.

The Conneaut Property has not been used for at least two
years and evidence of serious deterioration was presented,
including black mold inside the cottage, mold on the majori-
ty of the roofing shingles, rotting window frames and similar
maladies caused by disuse. These conditions continue to
deteriorate. The expenses to the Estate for taxes, insurance
and maintenance should cease at the earliest possible time to
stop draining the Incapacitated Person’s assets.

Based upon the fact that the Conneaut Property has been
vacant for a long period, there is a question as to whether the
current insurance will cover certain losses.

An agreement of sale from a willing buyer has been exe-
cuted which will provide additional funds to the Estate upon
the Conneaut Property’s closing. The Petitioners, the Co-
Guardians of the Estate who are independent and credible,
believe it is in the best interest of the Estate that the
Conneaut Property’s closing be held at the soonest possible
time so as not to lose this sale. If the current buyer with-
draws because of the inability of the Petitioners to close on
Conneaut Property, there will be uncertainty as to when and
at what price the Conneaut Property could later be sold.

Respondent made the argument that because the value of
the Estate is large, the Conneaut Property should be retained
and rehabilitated. That argument fails for two reasons: (1)
the Estate could need the assets provided by the sale of the
Conneaut Property to care for the Incapacitated Person. It is
not possible to determine how long the Incapacitated Person
will live. With ongoing advances in medicine, it is possible
that she will live a long time. Treatment costs inevitably rise,
thus making her care over time increasingly more expen-
sive. (2) The cost to retain and rehabilitate the Conneaut
Property could range between $70,000 and $100,000, plus
the annual cost of maintenance, estimated at $10,000. From
a financial point of view, it makes no sense to retain the
Conneaut Property.

Cynthia C. Thomas, in addition to being Respondent’s Co-
Guardian (“Respondent’s Co-Guardian”), is a licensed occu-
pational therapist and owns Associated Occupational
Therapists, Inc., which serves adults and children who have
physical and mental disabilities. Respondent’s Co-Guardian
was unable to provide convincing evidence to the Court that
the Conneaut Property holds such significant clinical thera-
peutic value to the Incapacitated Person as to warrant its
retention by the Estate. She admitted that the Incapacitated
Person could not realistically compare the happiness of
watching a Pittsburgh Steelers’ game at her house with a
visit to the Conneaut Property.

In addition, there was unrebutted testimony from the
Incapacitated Person’s Guardian of the Person, Ursuline
Senior Services through its representative Carole C. Cupp,

that deemed the therapeutic benefit to the Incapacitated
Person to be the same whether she was at the Conneaut
Property or just visiting friends at Conneaut Lake. In fact, no
one had taken the Incapacitated Person to visit the Conneaut
Property for at least two years.

Respondent, a Minor, understandably has a warm emo-
tional attachment to the Conneaut Property based upon her
childhood experiences at the Conneaut Property with her
family and the Court understands this is an extremely diffi-
cult situation for anyone to be in, especially a young person.
However, based upon the credible evidence presented,
Petitioners have convinced the Court that taking advantage
of the existing opportunity to sell the Conneaut Property is a
reasonable and practical transaction that will benefit the
Incapacitated Person’s Estate and it was so Ordered.

Dated: February 26, 2008

In Re: Ignatius Streshenkoff
Guardianship—Current Condition of Alleged Incapacitated
Person

Focus for incapacity determination is on current medical,
emotional and physical condition, not history of mental and
physical disability from years prior to petition.

(Amy R. Schrempf)

Thomas J. Dempsey, Jr. for Leslie Glikis.
Richard R. Tarantine and Barbara Payne for Ignatius
Streshenkoff.

No. 7566 of 2006. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Lucchino, J., March 31, 2008—On September 27, 2007, a

hearing was held to determine whether this Court should
appoint a guardian of the person and estate for Ignatius
Streshenkoff, an alleged incapacitated person. After testimo-
ny was concluded, this Court found that no evidence of inca-
pacity had been presented and denied the petition. Petitioner
appealed and this Court now files this Opinion.1

Leslie Glikis (“Petitioner”), a neighbor of the alleged
incapacitated person, Ignatius Streshenkoff (“Respondent”),
filed a Petition to have the Respondent declared incapacitat-
ed and a guardian appointed for his person and estate.
Petitioner is not a relative of Respondent.

Petitioner complains this Court abused its discretion by
failing to give proper consideration and weight to Petitioner
Glikis’s testimony. Petitioner offered no testimony as to
Respondent’s current medical condition as averred in her
Petition. Most of her testimony focused on the period in 2002
and 2003 when she allegedly helped Respondent with his
bills. She testified that Respondent missed his grandniece
when she left in September of 2002, and Respondent started
drinking and his bills went unpaid. Petitioner allegedly
helped him straighten out his finances. This Court stated
that it was willing to hear more testimony about
Respondent’s alleged impaired memory, alcohol use and
impaired judgment as long as it was contemporary with the
time we are dealing with now, i.e., 2007. She signed a verifi-
cation of her Petition in 2007 stating the averments to be true
in 2007, but her testimony related to events from past years.
Petitioner testified her last contact with Respondent was
over two years ago, in July of 2005, when she was being
accused of stealing from him. Petitioner did not offer any
additional testimony.
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This Court asked Petitioner’s counsel if he had anyone
who was going to testify to Respondent’s current condition
beyond July 2005. Counsel said he did, yet never called any-
one to testify in that regard.

This Court’s focus is on Respondent’s current medical,
emotional and physical condition and whether there is
enough evidence to support a finding that he is incapacitat-
ed. This Court recognizes it is possible that Respondent’s
past condition could have a bearing on a current condition,
but this Court needs to make a judgment based upon
Respondent’s current condition. Testimony regarding the
Respondent’s current mental, emotional and physical condi-
tion is required.

This Court’s responsibility is to ensure that evidence of
incapacity is presented that satisfies the guardianship
statute 20 Pa. C.S.A. 5501, et seq., before issuing a guardian-
ship order. This Court requested that Petitioner present tes-
timony that met the statutory requirements to determine
incapacity.

Petitioner complains that this Court prohibited testimony
of Respondent’s history of mental and physical debility. This
is not accurate. The record will show that this Court did hear
some testimony of a historical nature regarding Respondent,
but advised Petitioner that testimony of Respondent’s cur-
rent condition was required to determine incapacity. None
was offered.

Petitioner’s counsel called Katherine Oswalt and
Kathleen Oswalt to testify as witnesses in his case.
Katherine is Respondent’s grandniece and Kathleen’s
daughter and they currently reside with Respondent.
Petitioner’s counsel asked if they were involved in a matter
in a magistrate’s court. Respondent’s counsel objected to
these questions as to the relevance to Respondent’s mental,
emotional and physical condition related to his incapacity.
Neither of the Oswalts were asking to be made guardian of
Respondent. This Court stated that it would not allow inquiry
into the Oswalts’ alleged activities pending before the mag-
istrate unless the alleged activity was related to Respondent.
Petitioner’s counsel had no other questions of the witnesses,
leading this Court to conclude that the Oswalts’ alleged
interaction with magistrate’s court, if any, is unrelated to
Respondent.

At no time did Petitioner’s counsel ask either of the
Oswalts, the people who actually live with Respondent day in
and day out, any questions about Respondent’s current men-
tal and/or physical condition.

Petitioner complains that this Court prohibited testimony
from additional available witnesses. The record will show
that Petitioner had the opportunity to present witnesses in
addition to the three he called. Petitioner testified that there
were over thirty (30) heirs in Respondent’s Will, yet her
counsel called only two of those people as witnesses, the
Oswalts. After their testimony was concluded, Petitioner’s
counsel stated he had no other witnesses.

Petitioner’s counsel admitted he had no testimony to
present in compliance with 20 Pa. C.S.A. 5518 to prove that
Respondent was incapacitated.

Nowhere in the record does it show this Court refused to
hear any witness called by Petitioner.

A person shall not be subject to this Court appointing a
guardian and taking, control of his affairs without adequate
testimony that meets the statutory requirements. Adequate
testimony was not presented to this Court and therefore the
Petition for Guardianship was denied.

Filed March 31. 2008.
1 On September 27, 2007, this Court filed an opinion regard-
ing its refusal to subvert Pa. R.C.P. 4010 for purposes of forc-

ing an alleged incapacitated person to submit to an inde-
pendent medical evaluation. That refusal to twist the mean-
ing of §4010 is the basis for paragraphs 11 and 12 wherein
Petitioner complains this Court abused its discretion and/or
committed an error of law.

Likewise, this Court will not subvert 20 Pa. C.S.A. 5511(d),
Petitioner complains of in paragraph 5. Section 5511(d) pro-
vides that a Court can of its own motion order an independ-
ent medical evaluation and currently this Court has no rea-
son to issue such an order. The rest of section 5511(d) is
clearly inapplicable in this case, as it provides that only the
alleged incapacitated person can petition the court for an
independent evaluation and Respondent has not done so.

Dawn Burns v. GJ Sales Co.
Breach of Contract

Plaintiff, a sales representative under a written contract
with defendant, did not breach her contract so as to be pre-
cluded from recovery of disputed commissions for the fol-
lowing reasons:

1. As an independent contractor under a contract that did
not preclude her from working with non-competitors, plain-
tiff ’s sales work for another company did not involve prod-
uct lines that were competitive with or similar to those of
defendant;

2. Plaintiff did not breach her contractual obligation to
provide defendant with a list of outstanding appointments;
and

3. Defendant waived the contract’s requirement for 30
days’ notice of termination.

(Ronald D. Morelli)
Todd T. Zwikl for Plaintiff.
Douglas C. Hart for Defendant.

No. GD 05-27178. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., April 11, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).

INTRODUCTION
The captioned matter involves a dispute over commis-

sions Plaintiff claims she is owed for work she did for
Defendant GJ Sales Co. (“Defendant”) during the years 2003
and 2004. Plaintiff was hired as an independent contractor
pursuant to a written agreement (“Contract”) with
Defendant. The claims against two individual Defendants,
Mrs. Gee Izworski, Defendant’s sole shareholder, and Mr.
Gene Izworski, her husband and employee of Defendant,
were voluntarily dismissed1 prior to the trial, which was
before the undersigned sitting without a jury. Plaintiff has
filed two counts against the Defendant, one for breach of
contract and one for unjust enrichment. Defendant says
unjust enrichment is not applicable here and also denies
owing Plaintiff anything under the Contract, saying her
breach of the terms of the Contract is ample justification for
its refusal to pay her the commissions she would otherwise
have been entitled to. Defendant has also filed a counter-
claim against the Plaintiff based on her alleged failure to
return product samples, the value of which is said to exceed
the amount of those commissions.
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The Court concludes that the relationship between them
is governed by the written Contract and agrees with
Defendant that the count for unjust enrichment must be dis-
missed, without further discussion.

DISCUSSION
Defendant asserts four different breaches by Plaintiff, (1)

working for a competitor of Defendant, (2) failing to give
Defendant a list of upcoming appointments, (3) failing to
give 30 days notice, and (4) failing to return samples. The
Court concludes that the credible evidence shows that
Plaintiff did not breach the Contract in any material way.

1. Plaintiff did not work for a competitor of Defendant’s.
Plaintiff did not breach Section E of the Contract

(Plaintiff ’s Ex. A) when she did some work for another com-
pany, Frank Meyers Associates (“FMA”) while she was act-
ing as a sales representative for Defendant.2 It is undisputed
that Plaintiff was an independent contractor for Defendant,
and the Court finds that, under the Contract, she was not
barred from working for others during the same time period
so long as she did not work for competitors of Defendant.

Whether or not there was in fact a breach depends on
whether or not FMA was a competitor of Defendant within
the meaning of the Contract. Plaintiff believed at the time
that it was not. The Court finds that her belief was sincerely
held at the time. The Court finds that Plaintiff did not sell any
product lines for FMA that were competitive with or similar
to the product lines Defendant sold. The Court also finds that
Defendant did not provide credible evidence sufficient to
rebut the Plaintiff ’s evidence that the lines of gifts she sold
for FMA did not compete with the lines of gifts she was sell-
ing for Defendant. The Court does not credit the testimony of
Mrs. Izworski that Defendant’s “competition” with FMA was
for shelf space, not for similar product lines, and that the
Contract therefore should be interpreted accordingly.

To the extent the meaning of the phrase “in competition
with GJ” is ambiguous, it must be interpreted against
Defendant, which drafted it. Plaintiff ’s understanding that
the relevant competition was product lines is credible and
not at all unreasonable, especially since she was designated
an independent contractor and not an employee by
Defendant. An “employee” might have a duty not to work for
anyone else, whether or not a competitor, during the course
of his or her employment. An independent contractor, such
as Plaintiff, would have no such duty. It is also noted that
even Mrs. Izworski does not contend that she explained her
theory of competition being related to shelf space to Plaintiff
when she allegedly went over the Contract in detail with her.

The Court concludes that Plaintiff did not breach the
Contract when she did work for FMA, so this is not a valid
excuse for Defendant to refuse to pay the commission she
was due under the Contract.

2.There was no breach of the provision related to appoint-
ments.

The next issue is whether Plaintiff breached the Contract
by failing to give Defendant a list of her outstanding appoint-
ments within three days, as required by Section F. The evi-
dence on this issue is scant. At trial, Plaintiff credibly testi-
fied that she had no significant number of appointments, if
she had any at all, while Mr. and Mrs. Izworski tried to say
she must have had appointments and deliberately did not
turn them over to Defendant. The Izworskis also tried to
assert that the Contract required Plaintiff to give them her
personal appointment book. It does not, so Plaintiff ’s failure
to give it to them is not violative of the Contract. However,
there is no indication that at the time the Izworskis were at
all concerned that appointments had not been given, assum-

ing, arguendo, that this was the case. There was no evidence
adduced that Defendant received any feedback from a cus-
tomer complaining that an appointment was not kept, nor
was there evidence of any lost sales to customers who might
normally have placed an order. The Court believes the sup-
posed list of appointments was a non-issue at the time and
that Defendant raised it only after deciding it would keep
Plaintiff ’s commissions. In summary, the credible evidence
does not support the contention that Plaintiff failed to give
Defendant “a record of any future appointments booked.”

3. There was no breach of the notice provision.
Another issue is whether Plaintiff should have given

Defendant 30 days notice of her intention to terminate the
Contract. The credible evidence shows that Defendant
waived this requirement and deemed the termination effec-
tive immediately. Plaintiff did not breach this portion of the
Contract.

4. There is no merit to Defendant’s Counterclaim as there
was no breach of the provision requiring return of samples.

The last issue related to breach is whether or not
Defendant’s counterclaim for the value of unreturned sam-
ples has merit. The Court concludes it does not. The Court
believes Plaintiff ’s testimony that she returned all the sam-
ples that had ever been in her possession except for some
“plush” items that were badly damaged by a flood in
Plaintiff ’s basement where the items had been stored. Some
samples had been returned prior to the termination of the
Contract and the others, except for the damaged “plush,”
were promptly returned after.

5. Calculation of damages due Plaintiff.
Having concluded that Plaintiff did not breach the

Contract and that she is entitled to the unpaid commissions
due under the Contract, the Court must next decide what
that amount would be. Plaintiff ’s claim for something
approaching $11,000 is based on the assumption that
Defendant was paid in full for every order Plaintiff placed.
The virtually undisputed evidence, however, is that a certain
number of customers would cancel all or parts of orders or
fail to pay for them and that it was also not unusual for a
manufacturer to ship only part of the entire order placed by
Plaintiff. Plaintiff does not contend that her commission was
ever calculated on the gross amount of orders placed. She
admits she was paid based on actual payments Defendants
received from the various manufacturers represented.

Mr. Izworski testified that Defendant had calculated the
commissions due under the Contract before he and Mrs.
Izworski came to believe Plaintiff had breached the
Contract. The amount he then calculated was roughly
$3,000. To test the credibility of this estimate, the Court
accepts as true Defendant’s contention that gross sales were
usually reduced by 30% because of cancellations, non-pay-
ment by customers, and partial shipments. The outstanding
amount of gross sales made by Plaintiff as of the date of ter-
mination and unaccounted for by Defendant is $97,559.53,
as shown in the “Difference” column of Plaintiff ’s Exhibit F,
which is a summary of the information contained on
Plaintiff ’s Exhibit D, her Weekly Sales Logs for 2004.
Reducing that by the 30% amount Defendant says typically
fell through, we have an amount of sales paid of $68,291.67
for which Defendants would normally have received a com-
mission. Defendant’s testimony was that its usual commis-
sion rate is 15% of what the manufacturers were paid. That
results in gross commissions of $10,243.75 received by
Defendant. It is undisputed that Plaintiff was entitled to
70% of that amount under the Contract.

The amount Plaintiff is owed is no greater than $7,170.63.
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The Court concludes there is insufficient credible evidence
to support Defendant’s contention that the amount due
Plaintiff is $3,000 or lower. Having found Defendant’s chief
witnesses less than credible on so many issues, the Court is
not inclined to credit their evidence on this issue nor to give
them the benefit of the doubt. The Court therefore awards
Plaintiff the amount of $7,000, which reflects a slight reduc-
tion of the maximum amount she would be due. That reduc-
tion is to account for the admitted possibility that some com-
missions earned might have been paid after the 90-day limit
described in the Contract. Plaintiff is also entitled to legal
interest of 6% per annum on the $7,000 balance due, from
January 31, 2005 (the latest date that Defendant might rea-
sonably have sent it to Plaintiff) through the date of this
Decision, April 4, 2008. The amount of simple interest for
that period is 19.56% or $1,369.20.

CONCLUSION
The full award to Plaintiff is $8,369.20. Defendant is enti-

tled to nothing on its Counterclaim.
Pursuant to the Rules of Court cited above, this Decision

constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: April 11, 2008

1 An Order changing the caption accordingly was entered
thereafter.
2 We note that Section E expressly deals only with post-ter-
mination competition, but the parties seemed to agree that
the same scope of competition would apply prior to termina-
tion as well.

Jamil Wyatt v.
Keith Bullard, Keith Bullard’s Auto

Liquidation Center, Inc., and
USAA Federal Savings Bank

Breach of Warranty—Rescission—Attorneys’ Fees—Unfair
Trade Practice and Consumer Protection Law

In a buyer’s action against the seller of a used automo-
bile, the seller’s warranty was breached when the automo-
bile’s engine failed after being driven for about 1,100 miles
within a period of about ten days, the buyer justifiably
rescinded the sale when the seller insisted on additional pay-
ment after repair, and the buyer was entitled to recover the
purchase price together with attorneys’ fees under the
Unfair Trade Practice and Consumer Protection Law, 73
Pa.C.S. §201 et seq.

(Ronald D. Morelli)

Kevin Feigel for Plaintiff.
Stephen Jurman for Defendants Keith Bullard and Keith
Bullard’s Auto Liquidation Center, Inc.

No. AR 06-937. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., April 9, 2008—This matter involves the sale

of a used car by Defendants, Keith Bullard, an individual,
Keith Bullard’s Auto Liquidation Center, Inc., (collectively,
“Bullard”) to Plaintiff, Jamil Wyatt, (“Wyatt”), which failed

to perform as represented. After a non-jury trial before me
on May 14, 2007, I entered a verdict in favor of Wyatt, and
against Bullard in the amount of $5,000 on May 21, 2007.
Bullard filed a timely Motion for Post Trial Relief, after
which I issued a briefing schedule, and scheduled oral argu-
ment for October 25, 2007. The attorneys thereafter agreed
to submit the case to me on briefs.

I have reviewed those excellent and able briefs, which
adequately set forth the positions of the parties. While
Defendant, USAA Federal Savings Bank, (“USAA”) appears
in the caption, the claim against it was settled.

The facts show that on August 25, 2005, Wyatt bought a
used car from Bullard for $6,468. It was a 2000 Chevrolet
Prism with 100,000 miles on it. Bullard also provided a war-
ranty for the car, from a third party, known as WINS. Wyatt
financed the vehicle with USAA. (N.T. 33).

He took delivery of the car on August 22, 2005, (N.T. p.
13), and in early September the car began to emit smoke
from the exhaust pipe. It was later learned that the engine
needed substantial repairs, and/or replacement. Wyatt
brought the car back to Bullard, who attempted to have the
engine repaired under the warranty. Initially, the warrantor
refused to repair the engine, but Bullard intervened, and the
engine was ultimately replaced. Before this happened, how-
ever, Wyatt had been to various engine repair shops and got
no satisfaction, to-wit, Pep Boys, Cottman, Firestone, and
Biberis garage. (N.T. pp. 14, 19, 20, 21). According to Wyatt,
he could not get the car back from Bullard unless he paid
$500 cash. (N.T. pp. 22, 23). Bullard countered this and said
Wyatt only had to pay the $100 deductible under the warran-
ty. Wyatt refused to pay either amount, and rescinded the
sale with Bullard. (N.T. 22, 23, 24). He thereafter sued
Bullard for his purchase price as well as the exemplary dam-
ages available under the Unfair Trade Practice and
Consumer Protection Law 73 Pa.C.S.A., 201, et seq., (“UTPC-
PL”). I entered my verdict as set forth above.

Bullard has filed a timely Motion for Post-Trial Relief
asserting that my verdict was in error and was against the
weight of the evidence.

ANALYSIS
The essence of the Post Trial Motion is that Wyatt did not

prove the cause of the engine failure, and that the car was
not smoking when it was driven off Bullard’s lot. The sugges-
tion is that Wyatt drove the car excessively, and Bullard is
not to blame.

This argument stretches my credulity to the breaking
point. This car was sold as being fit for a particular purpose.
That purpose was not simply driving it off the lot. To his
credit, Bullard provided a warranty at his expense so the car
might actually be used for that purpose. When it broke down
after being driven about 1,100 miles within a period of about
10 days, I believe that to be a breach of warranty. Hence, my
verdict. I also resolved credibility issues against Bullard on
the $500 demand, and believed Wyatt. I also believe Wyatt
properly rescinded the sale when Bullard insisted on the
additional payment.

Further, Wyatt’s ordeal of trying to get the car fixed, and
the problems encountered show that nobody wanted to take
responsibility for fixing a basically worn out car.

Wyatt’s counsel also claimed counsel fees under the
UTPCPL for 20 hours of work, which I find reasonable, and
calculate a $150 an hour rate for $3000 in counsel fees. Wyatt
did not file any Post Trial Motion contesting the verdict so I
am not awarding any additional amount, but simply explain-
ing what is in the verdict. Inasmuch as reference to a settle-
ment with the financing company involved herein got into
the record, despite my efforts, (N.T. pp. 8-9), I should offer
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some explanation in the event of any claim of indemnity or
the like.

After review of the all the facts, I am not inclined to grant
Bullard’s Post Trial Motion, and such Motion is DENIED,
and my verdict is AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

Dated: April 9, 208

Peter W. Thompson v.
Kenneth M. Ross

Defamation—Arbitration—Rule 13200(a) of the NASD Code
of Arbitration Procedures—Conduct Arising out of “Business
Activities”

1. In a defamation action against plaintiff ’s supervisor at
a financial institution, the defendant’s preliminary objec-
tions demanding NASD arbitration were properly overruled
because the alleged defamatory statements did not arise out
of the business activities of the employer or the co-employ-
ees as required by the plaintiff ’s employment agreement
and Rule 13200(a) of the NASD Code of Arbitration
Procedures.

2. Religious proselytizing, allegations concerning an
employee’s child care choices and abilities, and gossip about
an employee’s alleged sexual activities, alleged sexually-
transmitted diseases, and even alleged criminal acts did not
have any relationship to the employer’s business activities,
so as to be matters subject to NASD arbitration.

3. Defendant’s alleged statements to the employer, accus-
ing plaintiff of inducing other employees to work for its com-
petitors, did not relate to the employer’s business activities,
so as to require NASD arbitration, when defendant’s alleged
conduct was of no apparent benefit to the employer and was
motivated primarily by a desire to control the plaintiff ’s per-
sonal life.

4. Conduct does not arise from an employer’s business
activities merely because its harm was felt by plaintiff large-
ly in the workplace.

(Ronald D. Morelli)

Robert B. Sommer and Brian J. Sommer for Plaintiff.
Larry K. Elliott, David F. Russey, Christopher C. Coss and
Thomas J. Momjian for Defendant.

No. GD 07-18537. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., April 11, 2008—Defendant appeals this

Court’s Order overruling his Preliminary Objections to
Plaintiff ’s Amended Complaint and refusing to direct
Plaintiff to arbitrate his claim. This Opinion expands on the
earlier Memorandum filed in support of that Order.
Defendant contends that the dispute between the parties is
within the scope of an arbitration clause in Plaintiff ’s con-
tract with the parties’ employer. Plaintiff contends, and the
Court agreed, that Defendant’s conduct was not within his
employer’s “business activities” and was so beyond what his
employer could reasonably have required or expected of
Defendant as to make the arbitration clause inapplicable.
Defendant’s position seemed to be based more on the fact

that Plaintiff and Defendant happen to be co-employees.
According to Plaintiff ’s Amended Complaint, Defendant

was the regional manager of Citigroup Smith Barney
(“Smith Barney”). Plaintiff was a financial advisor under
Defendant’s supervision. Defendant contends that Plaintiff ’s
Agreement with Smith Barney requires Plaintiff to submit to
NASD arbitration, based on Smith Barney’s “Principles of
Employment,” which call for NASD arbitration if its internal
dispute resolution process is unsuccessful. Defendant also
cites Rule 13200(a) of the NASD Code of Arbitration
Procedures which calls for the arbitration of disputes
between co-employees such as the parties here, “if the dis-
pute arises out of the business activities of [Smith Barney or
of the co-employees].”

Here, Defendant’s eventual Answer to the Amended
Complaint may very well assert that the conduct complained
of arises out of “business activities,” but the Court cannot
conclude that religious proselytizing, comments on an
employee’s child care choices and abilities, and gossip about
an employee’s alleged sexual activities, alleged sexually-
transmitted diseases, and even alleged criminal acts have
any relationship to Smith Barney’s “business activities.”

Only one aspect of the Amended Complaint might fall
within the scope of the arbitration provision, Count IV
“Slander Per Se: Business Misconduct.” This Count, howev-
er, is really ancillary to the other three counts which allege
conduct by Defendant that is unrelated to any conceivable
“business activity” of Smith Barney.

It must be remembered that Plaintiff ’s former employer
is not a target of this suit. The conduct alleged is of no appar-
ent benefit to the employer, and, in fact, if true, would be
well beyond the employer’s conceivable business purposes.
Even though the allegations in Count IV seem related to
Plaintiff ’s employment, Defendant’s motive, is alleged to
arise from Plaintiff ’s frustration of Defendant’s personal
need to control important aspects of Plaintiff ’s personal life
(e.g. his religion and his child’s religious influences). Taking
the facts pled and the inferences that flow therefrom, the gist
of this last count is that Defendant used the ultimate weapon
at his disposal after his prior efforts to control Plaintiff ’s
personal life failed: Defendant falsely told Smith Barney that
Plaintiff was inducing other co-employees to work for its
competitors.

We also have considered the fact that the harm Defendant
created was felt by Plaintiff largely in his workplace.
However, the geographic location where harm is suffered is
not determinative of whether an intentional tort, such as that
alleged here, arises out of an employer’s “business activities.”
Rather, the conduct that leads to the harm is what should be
determinative. Again, Defendant’s conduct, as pled, had noth-
ing to do with the employer’s business activities.

It is also noted that even under the NASD rule relied on
by Defendant, it is not enough that the tortfeasor and the
injured plaintiff be co-employees. The key element for com-
pelling arbitration under the NASD rules is that the dispute
arise out of business activities. Here the dispute as alleged
arises out of Defendant’s personal need to impose his will on
plaintiff ’s personal life and his escalating retaliation when
Plaintiff would not submit.

The instant dispute does not arise out of Smith Barney’s
business activities. Plaintiff ’s right to a trial in the Court of
Common Pleas has not been waived. The Court properly
overruled Defendant’s Preliminary Objections and refused
to direct Plaintiff to arbitrate the instant claims.

BY THE COURT:
/s/Friedman, J.

Dated: April 11, 2008
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Lynn A. Flaherty and James Flaherty v.
William Bell, M.D.,

St. Clair Memorial Hospital, et al.
Jury Charge—Contributory Negligence—Physician
Assistant Reporting Requirements

1. Evidence did not demonstrate that patient should have
known to undergo medical test sooner than one week when
physician instructed patient to get tests and return to physi-
cian’s office in one week.

2. Plaintiff ’s statement of his failure to undergo test
immediately after doctor appointment did not establish that
he knew tests should have been done immediately.

3. Defendant’s failure to show that patient was told to
undergo medical tests immediately or that Plaintiff believed
that tests should be undergone immediately allows court to
deny contributory negligence instructions to jury.

4. Statutory law requiring written report from physician
assistant to supervising physician was not complied with by
mere office notes available for review by all physicians in
the office; report must be affirmatively made to supervising
physician.

5. MCARE statute relating to qualification of experts is
satisfied when expert, although not board certified in inter-
nal medicine, was experienced in diagnosis and treatment of
particular condition.

(Patricia Lindauer)

Stephen Del Sole for Plaintiffs.
Peter J. Taylor for Drs. DeGiovanni, Montini and Gobao,
d/b/a Primary Care Medicine.
John Conti for William Bell, M.D. and St. Clair Memorial
Hospital.

No. GD 03-23868. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION AND ORDER
Manning, J., April 16, 2008—Before the Court is the

Motion for Post-Trial Relief filed on behalf of the defendants
John Montini, M.D., Lesley DeGiovanni, M.D., Kellie Egidi,
P.A. and Lesley DeGiovanni, M.D., P.C.1 For the reasons that
follow, the Motion will be DENIED.

In this medical malpractice action, the plaintiffs allege
that the defendants failed to diagnose an infection in her
brain when she was seen in their offices on December 4,
2001 by defendant Egidi, an employee of defendant, Lesley
DeGiovanni, M.D., P.C. The infection was not diagnosed
until December 9, 2001 when the plaintiff reported to the
emergency room at St. Clair Hospital with more severe
symptoms and underwent testing. When the infectious
process was identified, she was taken by helicopter to
Allegheny General Hospital for emergency surgery to treat
the infection in her brain. She had additional surgery sever-
al weeks later and was hospitalized or in a rehabilitation
facility for six months thereafter. She continues to suffer
impairment from her injuries.

At the conclusion of the trial, the jury found in favor of
the plaintiffs and against the defendants Montini,
DeGiovanni and Egidi, and awarded the plaintiff Lynn
Flaherty $2,290,589.14 and awarded her husband, James
Flaherty $1,000,000.00 on his loss of consortium claim.2 The
defendants filed a Motion for Post-Trial Relief raising the
following claims:

1. The Court erred in failing to give the following
requested instructions:

a. Defendants requested instruction number
21–(Contributory negligence);

b. Defendants requested instruction number
3–(Unfortunate medical outcome);

c. Defendants requested instruction number
4–(No presumption or inference of negligence);

d. Defendants requested instruction number
5–(Physician not a warrantor or guarantor); and

e. Defendants requested instruction number
6–(Mere mistake of judgment).

2. The Court erred in giving the jury plaintiffs’ pro-
posed instruction number 7 based upon 49 Pa. Code
§18.153 (b);

3. The Court erred in instructing the jury, as a mat-
ter of law, that they could not consider the plaintiffs’
alleged contributory negligence;

4. The trial court erred in restricting the defen-
dants’ closing argument by prohibiting them from
arguing to the jury that plaintiffs’ conduct con-
tributed to their injuries;

5. The Court erred in overruling defense counsel’s
objection that plaintiffs’ expert, Michael
Greenberg, M.D., went beyond the scope of his
report when he commented on the failure of defen-
dant, Egidi, to prescribe an antibiotic when she
prescribed a steroid and on the physician assistant
agreement;

6. The Court erred in overruling defense counsel’s
objection to the testimony of Robert J. Carpenter,
M.D., where Dr. Carpenter’s qualifications were
insufficient to qualify him as an expert under the
MCARE Act; and

7. The verdict was unsupported by substantial evi-
dence and is excessive under the circumstances,
particularly as to the $1 million dollar loss of con-
sortium verdict as to James Flaherty.

Three of defendants’ claims, 1(a), 3 and 4, relate to the
Court’s decision to not charge the jury on contributory neg-
ligence by the Plaintiffs and they will be addressed together.
The defendants contend that the Court’s refusal to charge
the jury on contributory was improper because there was
evidence introduced that could have led the jury to conclude
that the plaintiffs were at least partially responsible for the
harm they suffered because they were non-compliant with
the care recommended. The defendant claimed that the
plaintiffs failed to obtain blood tests and an x-ray recom-
mended by defendant Egidi on December 4, 2001.

The Superior Court recently addressed the issue of con-
tributory negligence by a patient in a medical malpractice
case in Angelo v. Diamontoni, M.D., 871 A.2d 1276, 1280-
1281 (2005), a case with facts similar to those presented in
this matter. The Superior Court held:

We recognize, as Dr. Sadhukhan [defendant physi-
cian] asserts, that “where there is any evidence
which alone could justify an inference of a disput-
ed fact, such dispute must go to the jury, no matter
how strong or persuasive may be the countervail-
ing proof.” McCullough v. Monroeville Home Ass’n,
270 Pa.Super. 428, 411 A.2d 794, 795-96 (1979).



page 300 volume 156  no.  17Supplement to The Lawyers Journal

Thus, any evidence of contributory negligence
mandates submission of the issue to the jury. See
Id. Nevertheless, the burden to establish the plain-
tiff ’s conduct as a contributing factor in his injury
rests with the defendant, who must show both the
negligence of the conduct alleged and the causal
relationship of that conduct to the injuries for
which damages are sought. See Pascal v. Carter,
436 Pa.Super. 40, 647 A.2d 231, 233 (1994). Our
Courts have distilled these elements as follows:

Contributory negligence is conduct on the part
of a plaintiff which falls below the standard [of
care] to which he should conform for his own
protection and which is a legally contributing
cause, cooperating with the negligence of the
defendant, in bringing about the plaintiff ’s
harm. Contributory fault may stem either from
a plaintiff ’s careless exposure of himself to dan-
ger or from his failure to exercise reasonable
diligence for his own protection.

Columbia Med. Group, Inc. v. Herring & Roll, P.C.,
829 A.2d 1184, 1192 (Pa.Super. 2003) (quoting
Thompson v. Goldman, 382 Pa. 277, 114 A.2d 160,
162 (1955)).

871 A.2d 1276, 1280-1281 (2005).
The facts in Angelo were that the twenty-three year old

plaintiff first saw the defendant-physician on July 19, 2001
complaining of vomiting, blurred vision, dry mouth, light-
headedness and inability to work. The doctor noted a family
history of diabetes and that the plaintiff had experienced a
significant weight loss. The physician believed that the
plaintiff had the flu, but did suggest that he obtain a fasting
blood draw within the next month. The plaintiff returned on
August 13, 2001, not yet having obtained the blood test. He
complained again of vomiting and nausea and had an elevat-
ed heart rate. The defendant believed he was suffering from
gastroenteritis and sent him home. He died the next day
from diabetic ketoacidocis.

The Trial Court gave the jury a contributory negligence
instruction requested by the defendant and, because the
jury found the plaintiff had been more than 50% negligent
in bringing about his injuries, a defense verdict was
entered. Plaintiff ’s Post-Trial Motions were denied when
defendant took judgment prior to the Trial Court acting and
the Plaintiff appealed. In its 1925(b) Opinion, however, the
Trial Court stated that it had erred in instructing the jury
on contributory negligence and urged the Superior Court to
grant the plaintiff a new trial. The Superior Court agreed,
finding that evidence did not support the defendant’s theo-
ry that the plaintiff was contributorily negligent. The
Superior Court reversed and remanded the matter for a
new trial, stating:

…limitations on the scope of the patient’s duty
undermine any inference that Christopher was
negligent in failing to obtain a fasting blood draw
prior to his death. Although Christopher’s chart
suggests that Dr. Sadhukhan recommended a fast-
ing blood draw during the July 19 appointment, by
her own admission she attached no urgency to the
recommendation, allowing that he might obtain it
any time within the following month. N.T., 3/22/04,
at 50. On the date of Christopher’s death, just three
weeks later, that month had not elapsed. Were we
to hold Christopher’s failure to obtain his blood
draw sooner a breach of duty subject to a charge
on contributory negligence, we would effectively

hold him to a higher standard of care to under-
stand the medical urgency of the test than the
physician who had suggested it. Cf. Gorski, 812
A.2d at 703. Dr. Sadhukhan cites no authority for
imposing so high a burden on a patient, nor are we
aware of any.

871 A.2d at 1282. (Emphasis added).

The defendants contend that the plaintiff was contribu-
torily negligent because she failed to obtain an x-ray and
blood test that Egidi prescribed for her on December 4,
2001. It is not disputed that had the plaintiff obtained that
x-ray and blood test within a day or two of her visit to
DeGiovanni’s office, she almost certainly would not have
suffered the catastrophic injuries that she did. It was also
riot disputed, however, that defendant Egidi, like the physi-
cian in Angelo, did not attach any urgency to her recom-
mendation that the plaintiff obtain the prescribed tests. She
did not tell either the plaintiff or her husband that it was
important that these tests be obtained in the one to two day
window during which, as all experts agreed at trial, treat-
ment of the infection would have made a difference in the
outcome of the infection. Egidi’s own testimony established
that she did not believe that it was necessary that these
tests be conducted immediately, as the following excerpt
demonstrates:

QUESTION: Now the sinus x-ray and the blood
tests, there’s no indication in the chart that these
were ordered on a STAT or urgent basis?

ANSWER: That’s correct.

QUESTION: In fact, they were not ordered on an
urgent basis, correct?

ANSWER: I did not order the tests STAT, no.

QUESTION: Okay. You just said get the tests and
come back in one week, seven days, December
11th, right?

ANSWER: That’s what I have documented, yes.

QUESTION: If you didn’t order it STAT and you
didn’t tell them when to get them, it’s fair to
assume as long as they got them before the week
was up and got back to your office, that’s what you
told them to do, right?

ANSWER: I did not tell her when to get the tests. 

QUESTION: Okay.  You just told her when to
return?

ANSWER: Yes.

QUESTION: Is there any reason why you didn’t say,
get your sinus x-rays, get your blood tests and see
me in two days?

ANSWER: Is there any reason I didn’t tell her to
come back in two days?

QUESTION: Right.

ANSWER: I thought one week was a reasonable
amount of time to see her back in.

QUESTION: And it was a reasonable amount of
time to get the tests, correct?

ANSWER: Yes. And that was based on her clinical
appearance.

(N.T., 147, 142). If defendant Egidi thought that one week
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was “…a reasonable amount of time to get the tests,” as she
testified above, it is impossible to conclude, as the defendant
suggests, that the plaintiff and her husband knew or should
have known to get them earlier.

The defendants had the burden of establishing that the
requested instruction was warranted by the evidence pre-
sented. They have been unable, however, to point to any evi-
dence demonstrating that either plaintiff knew or should
have known to obtain the test immediately. Defendants’
claim that the testimony of their experts, Karl Bushman,
M.D. and Michelle Kaufmann, P.A., provided that evidence
is not accurate. While both experts testified that had the test-
ing been done more quickly, the infection would have been
caught early enough to be successfully treated, neither could
establish any basis to conclude that the patient knew that
obtaining the tests quickly was necessary. Ms. Kauffman’s
testimony that the patient was “non-compliant” is an opinion
without any basis in fact and is contradicted by the record.
As the plaintiffs were told simply to obtain the tests and
return in one week to review the results and five days
elapsed before the plaintiff presented at St. Clair Hospital
where the tests were done and the damage discovered, it is
simply not true that they were “non-compliant.” They actu-
ally obtained the tests recommended by defendant Egidi in
the time frame she thought reasonable. That time frame,
however, was, according to all experts, too long.

Reliance on the testimony of plaintiffs’ experts is similar-
ly misplaced. Again, all that their testimony established is
that had the testing been done earlier than five days from the
visit with defendant Egidi, the outcome would have been dif-
ferent. These experts rightfully, however, opined that it was
the responsibility of the medical practitioner to impart upon
the patient the need for prompt action.

Finally, the defendants contend that the deposition testi-
mony of James Flaherty “…establish[ed] at a minimum, that
he understood on December 4, 2001 (or his wife understood,
or both) the urgency of the situation, and that the tests
ordered by Ms. Egidi should be done immediately, i.e., that
day.” (Defendant’s Brief at Page 9). Nowhere in the excerpt
from Mr. Flaherty’s deposition testimony reproduced in the
defendants’ brief, however, does he ever say that he under-
stood that the testing was to be done on an urgent basis.
While it is true that in his deposition he testified, mistakenly
it turns out, that he did take his wife for the blood work as
soon as he left the appointment with Egidi, this testimony did
not establish that he knew that the testing should have been
done that day. At minimum, the defendant needed to point to
some evidence which showed either that the plaintiff was
told to get the testing done as soon as possible or that the
plaintiff subjectively believed that the testing should have
been done quickly. Defendants’ failure to establish either of
these facts required that this Court deny the request for a
contributory negligence charge.

The defendants’ complaint about the Court’s restriction
on defense counsel’s closing argument and the Court’s
instruction to the jury that they could not consider the plain-
tiffs’ conduct in rendering a verdict are also without merit.
Because the defendants failed to meet their burden of estab-
lishing a basis for a contributory negligence charge, argu-
ment on that theory was appropriately precluded. When
defense counsel made comments in his closing that intro-
duced principles of contributory negligence, it was entirely
proper for the Court to make sure that the jury understood
that they could not consider the plaintiffs’ alleged negligence
in rendering their verdict. In Walker v. General Motors
Corporation, 557 A.2d 1 (Pa.Super. 1989), the Superior Court
held that it was proper for a Trial Court to provide the jury
with a curative instruction where counsel, in closing argu-

ment, introduced an issue that was not properly before them.
Here, because of defense counsel’s argument, it as necessary
for the jury to be told that they could not consider any claim
that the plaintiffs were somehow responsible for their
injuries because of the failure to obtain the testing pre-
scribed by defendant Egidi.

The defendant also complains that the Court erred when
it refused their requested points of charge 3, 4, 5 and 6. The
requested instructions were not necessary. The principles of
law applicable to this case were adequately presented to the
jury through the use of the standard instructions. The cases
cited by the defendant in support of these instructions only
held that these instructions were permissible, not that they
were required. The defendant has not cited any cases which
hold that any of these instructions are required. Where, as
here, the instructions provided by the Court, when consid-
ered as a whole, provide the jury with the proper legal prin-
ciples on which to base its verdict, the refusal of the Court to
provide alternate language to explaining those principles
will not be error.

Next, the defendant contends that the Court erred in
instructing the jury, consistent with their proposed instruc-
tion number 7, as follows:

Under Pennsylvania Law, the physician assistant
must report orally or in writing, to a physician
assistant supervisor, within 12 hours, medical regi-
mens executed or relayed by him or her while the
physician assistant supervisor was not physically
present, and the basis for each decision to execute
or relay a medical regimen.

(Plaintiff ’s Proposed Point No. 7). This charge was based on
49 Pa. Code §18.153(b), which requires a physician’s assis-
tant to make a written report to the supervising physician
within twelve (12) hours of the assistant executing or relay-
ing a medical regimen to a patient. The evidence at trial cer-
tainly created an inference that this provision was violated.
Defendant argues that this instruction was not warranted
because the evidence established that Egidi “…authored the
office note of December 4, 2001, and the note was available
for review by all physicians in the office immediately there-
after.” (Defendant’s Brief @ p. 14). The clear language of
section 18.153(b) requires more than an entry in a physician
practice’s office notes being “available” to the supervising
physician; it requires that the action taken by the physician’s
assistant be “reported…to” the supervising physician within
twelve (12) hours. The purpose of this regulation is to make
sure that physician assistants are properly supervised by
requiring that they make the physician supervisor aware of
their actions. This purpose is not served if the reporting
requirement is a passive one, as the defendant suggests, and
can be satisfied merely by the medical records noting the
acts of the physician assistant. Clearly, the purpose of this
provision is to require active supervision of the physician
assistant by the supervising assistant; a purpose that can
only be served if there is active and ongoing supervision of
the physician assistant. Accordingly, defendant Egidi did not
comply with the reporting requirements simply by making
an entry into the office notes section of the plaintiffs’ med-
ical record. The regulation required that she affirmatively
report her actions to her supervising physician. The evi-
dence was certainly sufficient to allow the jury to infer that
she did not comply with these reporting provisions. It was
proper, therefore, for this Court to instruct the jury as to that
obligation and to further advise them that they could consid-
er a failure to comply, if that was established by the plain-
tiffs, as evidence of the defendants’ negligence.

The defendants’ next claim concerns the testimony of
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plaintiffs’ expert, Michael Greenberg, M.D., who testified
regarding the supervision of physician assistants. Defendant
claims that when Dr. Greenberg testified concerning Egidi’s
prescription of steroids for the plaintiff and about the physi-
cian assistant agreement between Egidi and the medical
practice, he went beyond the scope of his report. With regard
to the reference to steroids, Dr. Greenberg’s supplemental
report dated January 10, 2007 made specific reference to
Ms. Egidi’s prescribing steroids and not prescribing antibi-
otics. (See January 10, 2007 report of Michael Greenberg,
M.D., at page 2).

The physician agreement was also clearly within the
scope of Dr. Greenberg’s report. Dr. Greenberg testified that
the Drs. Montini and DeGiovanni permitted Ms. Egidi to
treat the plaintiff without the supervision required by the
Pennsylvania State Board of Medicine. The supervision
requirements are set forth in 49 Pa. Code §18.153, which
makes reference to the need for an agreement between the
physician assistant and the supervising physician. In offer-
ing his opinion that the supervision failed to comply with
these requirements, Dr. Greenberg placed the defendants on
notice that the failure to comply with the specific require-
ments of section 18.153, including the requirement that the
defendants comply with the terms of the agreement between
the physician assistant and the supervising physician, would
be referenced in his testimony.

It is important to remember that “…departure from the
expert’s report becomes a concern if the trial testimony
‘would prevent the adversary from preparing a meaningful
response, or which would mislead the adversary as to the
nature of the response.’” Petrasovits v. Klainer, 719 A.2d 799,
804 (Pa.Super. 1998). The Superior Court concluded, “We
will not find error in the admission of testimony that the
opposing party was on notice of or was not prejudiced by.”
Id. The defendant was aware that an issue at trial would be
whether P.A. Egidi was supervised by a physician consistent
with the requirements of relevant provisions of
Pennsylvania law. In defendants’ Preliminary Objections
filed on February 24, 2004, the defendants made reference to
the provisions of 63 P.S. 422.13, the statutory authority for
the regulation found at 49 Pa. Code §18.153. The defendants
specifically made reference to the requirement that a physi-
cian assistant be under the supervision of a physician pur-
suant to an agreement. It is, therefore, clear that the defen-
dants were aware that plaintiffs were alleging in their
complaint that the defendants failed to comply with the
statute and regulations that governed the practice of physi-
cian assistants, including the requirements that there be an
agreement between the physician assistant and the physi-
cian. The reference to the failure of the defendants to com-
ply with the supervision requirements in Dr. Greenberg’s
report put them on notice that, in his opinion, the defendants
failed to comply with those provisions. The defendants were
not, therefore, deprived of the opportunity to meaningfully
respond to that assertion.

The defendants also complain that the Court erred in
finding that plaintiffs’ Otolaryngology expert, Robert J.
Carpenter, M.D., was qualified to testify regarding the stan-
dard of care for physician assistants and internal medicine
physicians. They contend that the provisions of the MCARE
(Medical Care and Reduction in Error) Act required the
Court to find that because Dr. Carpenter was not board qual-
ified in internal medicine, he was not qualified to offer an
opinion as to the care provided by the defendant physician
practice or by PA Egidi.

First, it is not clear that MCARE applies. Dr. Carpenter
was asked to testify as to the actions of PA Egidi. Obviously,
Ms. Egidi was not a physician. MCARE requires that physi-

cians testifying as to another physician’s standard of care be
substantially familiar with the standard of care and practice
in the same subspecialty. Because Ms. Egidi was not a physi-
cian, MCARE would not apply as Dr. Carpenter was not
offering an opinion as to the standard of care of another
physician. Even if MCARE applied, however, Dr. Carpenter
was qualified to offer an opinion in this matter because, as an
otolaryngologist, he was qualified to testify under 40 P.S.
§1303.512 (d), which provides:

(d) Care outside specialty.–A court may waive the
same subspecialty requirement for an expert testify-
ing on the standard of care for the diagnosis or treat-
ment of a condition if the court determines that:

(1) the expert is trained in the diagnosis or
treatment of the condition, as applicable; or

As an otolaryngolgist, Dr. Carpenter was certainly trained in
the diagnosis or treatment of sinus infections. He testified
that treatment of such conditions has been a routine part of
his practice for over thirty years and that he has performed
surgery on the nose and sinuses. The Court did not err in
permitting his testimony. See also Estate of Gbur v. Golio,
932 A.2d 203 (Pa.Super. 2007) (A radiation oncologist is qual-
ified, under 40 P.S. 1303.512 (d), to testify as to the standard
of care of a urologist in a case involving a failure to diagnose
cancer from the results of a bone scan.)

The defendant’s final claim is a request for a remittitur
on the basis that the verdict was excessive, especially the
award of $1,000,000.00 to James Flaherty on the loss of con-
sortium claim. The standard for evaluating a claim that a
verdict is excessive was recently set forth in Estate of Gbur,
supra. The Superior Court wrote:

The grant or refusal of a new trial because of the
excessiveness of the verdict is within the discretion
of the trial court. Hall v. George, 403 Pa. 563 170
A.2d 367 (1961). This court will not find a verdict
excessive unless it is so grossly excessive as to
shock our sense of justice. Kravinsky v. Glover, 263
Pa. Superior Ct. 8, 396 A.2d 1349 (1979). We begin
with the premise that large verdicts are not neces-
sarily excessive verdicts. Each case is unique and
dependent on its own special circumstances and a
court should apply only those factors which it finds
to be relevant in determining whether or not the
verdict is excessive. Mineo v. Tancini, 349 Pa.
Superior Ct. 115, 502 A.2d 1300 (1986). A court may
consider the following factors, inter alia:

(1) the severity of the injury; (2) whether the
plaintiff ’s injury is manifested by objective
physical evidence or whether it is only revealed
by the subjective testimony of the plaintiff (and,
herein, the court pointed out that where the
injury is manifested by broken bones, disfigure-
ment, loss of consciousness, or other objective
evidence, the courts have counted this in favor of
sustaining a verdict); (3) whether the injury will
affect the plaintiff permanently; (4) whether the
plaintiff can continue with his or her employ-
ment; (5) the size of the plaintiff ’s out-of-pocket
expenses; and (6) the amount plaintiff demanded
in the original complaint. Kemp. v. Philadelphia
Transportation Co., 239 Pa. Superior Ct. 379, 361
A.2d 362 (1976)

Mecca v. Lukasik, 366 Pa.Super. 149, 530 A.2d 1334,
1340 (1987).
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Pa. R. Civ. P. 1042.72 (b) further provides:

A damage award is excessive if it deviates substan-
tially from what could be reasonable compensation.
In deciding whether the award deviates substan-
tially from what could be considered reasonable
compensation, the court shall consider (1) the evi-
dence supporting the plaintiff ’s claim; (2) factors
that should have been taken into account in making
the award; and (3) whether the damage award,
when assessed against the evidentiary record,
strongly suggests that the trier of fact was influ-
enced by passion or prejudice.

The defendant has the burden of convincing the court that
the award deviates substantially from what could be reason-
able compensation. Pa. R. Civ. P. 1042.72 (b), N. 2. The fac-
tors that the Court should consider are those set forth in the
jury instructions described in Rule 223.3, which are: 1) pain
and suffering; 2) embarrassment and humiliation; 3) loss of
ability to enjoy the pleasures of life; and 4) disfigurement.

Applying these factors to the evidence presented in this
case leads to the conclusion that the award is not excessive.
Turning first to the damages awarded to Lynn Flaherty, the
amount awarded to her, $2,000,000.00, was not excessive.
The evidence established that as a result of the defendants’
failure to properly diagnose the infection, Lynn Flaherty had
to undergo an emergency craniotomy and another surgical
procedure one month later to replace the portion of her skull
that was removed during the first surgery. She had shunts
placed in her brain; was dependant on a ventilator and feed-
ing tube for a period of time; was either in a hospital or reha-
bilitation facility for six months; underwent extensive phys-
ical and occupational therapy and required in home nursing
care. It is beyond dispute that her life was forever altered by
the injuries she suffered. She was fifty-four when she suf-
fered the injury and was, according to the evidence, healthy,
happy and active. The infection and its treatment, according
to Plaintiffs’ psychiatric expert, Lawson Bernstein, M.D.,
altered her personality and permanently impaired her cogni-
tive abilities. She is at greater risk for further deterioration
of her abilities and may require increasing levels of care,
including custodial care, as she ages. The negligence of the
defendants robbed the Plaintiff of a large portion of her adult
life. She has experienced in the past, and will continue to
experience in the future, pain and suffering; humiliation and
embarrassment and loss of life’s pleasures. The surgery also
left her with noticeable disfigurement because of the large
indentation in her head at the site of her craniotomy. Given
the serious and permanent nature of her injuries and her rel-
atively young age, the jury’s award was appropriate and ade-
quate compensation for her injuries.

The loss of consortium award was likewise appropriate.
James Flaherty has lost the woman that he has known and
loved for thirty years. He has been deprived of the compan-
ionship and comfort of his wife for the remainder of his or
her life. Rather than enjoy the last half of his adult life with
his wife, he will increasingly become her caregiver. In some
ways, he will suffer as much or more than his wife and he
sees her suffering and her inability to provide him with the
companionship she provided before her injury. The award to
James Flaherty was not shocking to this Court and should be
upheld on appeal.

BY THE COURT:
/s/Manning, J.

ORDER
AND NOW, this 16th day of April, 2008, it is ORDERED,

for the reasons set forth in the foregoing Memorandum

Opinion, that the Defendants’ Motion for Post-Trial Relief is
DENIED.

BY THE COURT:
/s/Manning, J.

1 The jury returned verdicts in favor of the defendants
William Bell, M.D. and St. Clair Memorial Hospital. For
purposes of this Opinion, when the court refers to the
“defendants,” it is referring to the defendants found liable
by the jury.
2 Pursuant to plaintiff ’s Motion, the verdicts were molded to
reflect joint and several liability for the defendants and for
their corporate employer, Lesley DeGiovanni, M.D., P.C. and
to account for delay damages, with the total award being
modified $3,461,680.00.

Robert Friedman v.
Hershey Foods Corporation and

Giant Eagle, Inc.
Motion for Summary Judgment—Alternative Arguments

1. Second Motion for Summary Judgment may be consid-
ered by lower court, despite first Motion being denied on
appeal, when the basis for the second motion is entirely dif-
ferent from the first.

2. In breach of warranty action, issues of fact exist when
safety of particular product has not been determined, time
frame of Plaintiff ’s knowledge at issue, and nature of
Plaintiff ’s reaction to the product at issue, as all must be
subject of discovery process.

(Patricia Lindauer)

Michael P. Petro for Plaintiff.
Heather H. Heidelbaugh for Hershey Foods Corporation and
Giant Eagle, Inc.

No. GD 04-21356. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., April 24, 2008—Defendants have filed a

second Motion for Summary Judgment on the Pleadings and
judgment on Admission (hereinafter, the Second Motion).
Their first such Motion was granted by the undersigned and
that grant was affirmed in all but one respect. The Superior
Court held that the negligence and strict liability claims of
the Plaintiff were time-barred but that the breach of war-
ranty claim might be timely filed depending on whether or
not “the evidence establish[es] that Friedman purchased
Hershey’s syrup between September 7, 2000 and October
31, 2000.”

Defendants argued that their instant second Motion may
be considered, despite the clear implication of the Superior
Court Opinion that accompanied the remand to this Court,
because the current Motion is not based on lack of timeli-
ness, but rather is based on the contention that a breach of
warranty action involving uncontaminated food has not been
recognized in Pennsylvania. Defendants argue that the
Hershey’s Syrup label clearly revealed that it contained xan-
than gum and that Plaintiff therefore received exactly what
he purchased.

The Court agrees with Defendants that it probably can
consider this alternative argument for judgment on the
pleadings. However, the Court does not agree that the law of
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Pennsylvania would not provide relief if a particular ingre-
dient in food that was originally thought to be safe later
proved to be unsafe. Furthermore, Defendants’ contention
that Plaintiff ’s reaction to the xanthan gum was “idiosyn-
cratic” is not an admitted fact. There are thus at least three
material facts in dispute that require at a minimum further
investigation via discovery, the actual safety or not of xan-
than gum, the extent and time frame of Defendant’s knowl-
edge of any lack of safety, and the nature of Plaintiff ’s reac-
tion to the xanthan gum, idiosyncratic or otherwise. These
aspects of the dispute cannot be addressed until discovery
has been completed, when a motion for summary judgment
might be appropriate.

Defendant also contended that a judgment on admission
is warranted based on Plaintiff ’s statement in prior litigation
that a claim “based upon the breach of warranty had no
chance of success.” This is a layperson’s legal conclusion,
not his prior allegation of fact, so this aspect of Defendant’s
Motion must also be denied.

Defendants’ Second Motion must be denied in its entire-
ty, without prejudice to their right to re-raise the issues of
the safety of xanthan gum and its connection to reactions
such as Plaintiff ’s via a motion for summary judgment or via
a jury trial. We note that the denial of the judgment on
admission is final and may not be revisited by a judge of
coordinate jurisdiction. See Order separately filed.

BY THE COURT:
/s/Friedman, J.

Dated: April 24, 2008

Laura Catherine Gorecki v.
Polly Elkin-Walker v.

Terry Blair
Dog Bite—Prior Knowledge—Summary Judgment

1. Plaintiff presented no evidence that dog had been
mistreated and was therefore dangerous where Defendant
had no first-hand knowledge of mistreatment and
Defendant’s only safety concern related to the particular
breed of the dog.

2. Defendant’s deposition that dog was good and indicat-
ing conjecture about how the dog may have been treated in
the past did not show that Defendant was aware of dog’s dan-
gerous propensity.

3. Owning a dog that is of a breed that is often associated
with violence is not sufficient to show that particular dog
was dangerous.

(Patricia Lindauer)

Timothy Conboy for Plaintiff.
Brian S. Kane for Polly Elkin-Walker.
Terry Blair, pro se.

No. GD 05-22022. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., April 24, 2008—Defendant has filed a

Motion for Summary Judgment in the captioned dog bite
case, contending that Plaintiff has no evidence that
Defendant had any actual or constructive knowledge that the
dog that lived in her home and that had bitten Plaintiff was

dangerous. The Court took the Motion under advisement so
that we could read the entire disposition of the Defendant, to
see if the gist of her deposition was as Plaintiff contended.

This is not a situation where Defendant is relying on her
own testimony. The rule of Nanty-Glo1 does not apply.
Rather, it is Plaintiff who contends that Defendant, at p. 24
of her deposition, admitted prior knowledge that the dog had
been mistreated and that therefore Defendant should have
been aware that the dog had dangerous propensities.

Specifically, Plaintiff points to Defendant’s statement that
“[the prior owner’s] ex-wife had kept [the dog] locked up in
the trailer the year and a half that she had him, and he was
not properly social the whole time that they were in posses-
sion of him.” Plaintiff cites Deposition of Defendant, p. 24,
lines 88-11. The full deposition of Defendant, however,
makes it clear that Defendant had no first-hand knowledge
of such treatment and that those select lines were in the con-
text of the Defendant’s post-bite decision to put the dog
down. Plaintiff has provided no non-hearsay evidence to sup-
port the conjecture made by Defendant that the dog was in
fact “kept locked up in the trailer…and was not properly
social.” See especially page 8 where Defendant provided
Plaintiff ’s attorney with information about the ex-wife’s
then-current address and pages 9-11 where Defendant talks
about the kids using the dog as a pillow and about
Defendant’s only safety concern being related to the breed.
Defendant’s pre-bite concern about the alleged mistreat-
ment of the dog centered on the dog’s having untreated food
allergies that the ex-wife refused to pay to treat and that as
a result the dog was malnourished, a condition that was cor-
rected once the dog was in Defendant’s home. There is no
evidence that the dog was “mistreated” in any other way.

Plaintiff also attaches an expert report to her Brief in
Reply to the Motion for Summary Judgment. The expert
report was prepared by a dog obedience trainer, who we
assume for purposes of argument is qualified to testify about
breed characteristics. Counsel for Plaintiff contended dur-
ing the argument on the Motion for Summary Judgment that
the report supports Plaintiff ’s “circumstantial case” that the
“dog was set up to have violent propensities.” (Videotape of
argument on Motion for Summary Judgment, 4-7-08, tape
time 12:37.)

Plaintiff has adduced no other evidence to suggest that
the dog in question was in fact dangerous or that Defendant
should have known that he was likely to bite.

The fair gist of Defendant’s deposition, in which she
answered questions propounded solely by Plaintiff, is that
the dog was a good dog who seemed as shocked as anyone
that she had injured Plaintiff. Defendant nevertheless had
the dog destroyed rather than risk a subsequent injury to
anyone. The statements Plaintiff relies on are clearly a ret-
rospective conjecture regarding what may have happened to
the dog previously, not a description of Defendant’s pre-bite
awareness of a dangerous propensity.

There is absolutely no testimony by the Defendant any-
where in her deposition that suggests that the dog did any-
thing while at her house that pointed towards his being dan-
gerous. The mere fact that the dog’s breed can be dangerous
is not sufficient to show either that this dog was dangerous
or that Defendant should have known it was dangerous.
While the Court agrees that no dog is entitled to one bite, the
Court does not agree that the law requires an owner of a dog
of a “pit bull-like” breed to be strictly liable to someone who
is injured by the dog. Plaintiff ’s position indeed would
require a strict liability standard.

The basis for liability here is negligence and the Plaintiff
has adduced no evidence sufficient to make out a prima facie
case. At most Plaintiff has extracted a few words out of con-
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text and attempted to give them a legal significance that they
do not have in context. Even the out-of-context statement is
mere conjecture by Defendant of what may (or may not)
have been the treatment given the dog by the Defendant’s
boyfriend’s ex-wife. The Plaintiff has adduced no evidence
that the dog was in fact maltreated by the ex-wife nor has
she adduced any evidence that Defendant was aware prior to
the date of the bite of any such maltreatment.

In the end, Plaintiff ’s only evidence is that of an obedi-
ence trainer that dogs such as the instant one can be danger-
ous. This is not sufficient to demonstrate that Defendant was
aware of this particular dog’s dangerous propensity, if
indeed it had any such propensity.

The Motion for Summary Judgment must be granted. See
Order filed separately.

BY THE COURT:
/s/Friedman, J.

Dated: April 24, 2008

1 Borough of Nanty-Glo v. American Surety Co., 309 Pa. 236,
163 A. 523 (1932).

Remit Corporation v. Edith Potter
Credit Card Debt—Transfer of Debt

1. Documentary evidence submitted by Remit was insuf-
ficient to show that cardholder owed the amount claimed,
plus interest and late fees to the issuer of the card.

2. Limited and incomplete records were insufficient as to
contract terms, debt amount, and assignment for finding in
favor of Remit.

(L. M. Lundberg)

Laurinda J. Voelcker for Plaintiff.
Meghan M. Tighe for Defendant.

No. AR 07-3345. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

DECISION
Friedman, J., June 2, 2008—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter involves a Discover credit card

debt allegedly owed by the Defendant to the card issuer
which allegedly sold the debt to Unifund CCR Partners as
part of a package of “charged off” debts. Unifund then
transferred the debt in some fashion to instant Plaintiff for
collection.

We have assumed, without deciding, that the assignments
or transfers leading to the named Plaintiff were proper and
that Plaintiff would have the right to a judgment against
Defendant so long as the evidence shows, by a preponder-
ance, that Defendant did owe the amount claimed, plus inter-
est and late fees, to the issuer of the Discover card.

Defendant admits that she had the Discover card at issue
and that she used it at some point in the past, but not very
much. She admits making payments over the years totaling
more than $4,000. Plaintiff has offered no proof of what the
contract terms were that Defendant agreed to at the time
she first was given the card, in 1994 or 1995. The earliest
evidence of what the terms might have been is Plaintiff ’s
Exhibit 4, which reflects that it is a 1999 version. However,
there is no evidence of what purchases Defendant made
using the card or when they were made. In particular, there

is no evidence that she purchased anything after Plaintiff ’s
Exhibit 4 was created. There is therefore no evidence that
by using the card after a certain date she accepted the 1999
version of the terms and conditions of the credit card. (We
note that on occasion a card statement in Plaintiff ’s Exhibit
5 has an entry for a “Purchase,” but the testimony, from
Plaintiff, was that that was not a real purchase but was
rather a late fee.)

Plaintiff has not proven that the limited records it
received in support of the face amount of the debt Unifund
purchased from the issuer are consistent with the bank’s
agreement with Defendant. All we know is that the issuer
appears to have “charged off,” which, according to Plaintiff,
means the issuer has taken a tax loss of $4,640.38, based on
an unexplained amount the bank says Defendant owed it as
of July 31, 2003. (See the last several pages of Plaintiff ’s
Exhibit 5.)

Plaintiff has the burden of proving the terms of the con-
tract with the Defendant. It has not done so. Plaintiff has the
burden of proving that the debt purchased was the correct
amount Defendant owed. It has not done so. Any ruling in
favor of Plaintiff would have to be based on conjecture and
speculation. In effect, Plaintiff is asking the Court to assume
that the issuer’s incomplete records are correct and to fur-
ther assume that Defendant made purchases in or after 1999
and so accepted the new terms of the credit card agreement.
The Court refuses to make these unsupported assumptions.

We note that the documentary evidence was admitted as
Plaintiff ’s business records. That ruling, however, does not
make those records believable as to the amount the issuer
was owed by Defendant. Furthermore, there is insufficient
proof of an assignment from the bank to Unifund. All we
have are Plaintiff ’s Exhibits 2 and 3, which are Unifund’s
own documents and which were attached to the Complaint
filed in this action, and Plaintiff ’s Exhibit 1, which is an
incomplete photocopy of an affidavit of claim by an account
manager of Discover Financial Services, Inc. Missing from
Exhibit 1 is the “annexed statement” of Defendant’s account.
The actual assignment to Unifund is only referred to in
Exhibit 1 but is not otherwise in evidence.

Plaintiff would have us take on faith the accuracy of the
issuer’s claims without any reliable record whatsoever.

The Court finds in favor of Defendant and against
Plaintiff.

Pursuant to the Rules of Court cited above, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: June 2, 2008

Cynthia L. Schofield v.
Wal-Mart Stores, Inc., Lasaun Sandy

Beeman, Yolanda Godson & Artishae Martin
Motion to Strike Default Judgment—Motion to Open
Default Judgment—Rule 206.5(C)

Motion to Strike or Open Default Judgment is denied
when Defendant filed Motion four months after judgment
was entered, Store Manager’s failure to forward two notices
of complaint to corporate offices is inadequate excuse, and
Plaintiff ’s notices substantially followed the forms required
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by Rule 237.5.

(Patricia Lindauer)

Wayne M. Chiurazzi for Plaintiff.
Robert W. Murdoch for Wal-Mart Stores, Inc.
Lasaun Sandy Beeman, pro se.
Yolanda Godson, pro se.
Artishae Martin, pro se.

No. GD 06-28737. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., April 28, 2008—After review of the pleadings,

its is hereby ORDERED, ADJUDGED and DECREED that
the Motion of the Defendant, Wal-Mart Store, Inc. (“Wal-
Mart”) To Strike Default Judgment Or Open Default
Judgment is Denied.

Specifically, the judgment was entered on September 27,
2007 and the Motion herein was filed on February 1, 2008, a
period of four (4) months. The Complaint had been served by
the Sheriff on December 15, 2006. Wal-Mart’s Motion is
predicated on (1) its Store Manager failed to follow store pol-
icy and notify Wal-Mart’s home office in Bentonville,
Arkansas; (2) the Notice of Default, sent on September 6,
2007 was likewise not forwarded by the Store Manager; and
(3) the Notice of Default is not in accord with Rule 237.5.

Initially, the time delay is unconscionable. Second, the
Store Manager is, indeed, the manager and not a low level
employee. Third, he allegedly failed to notify the home
office twice – when the Complaint was filed and when he
got the Notice of Intent to take default. Fourth, the internal
workings, or the failure thereof, of a large commercial
entity is not an adequate excuse for Wal-Mart’s failures
herein, particularly given the passage of a significant
amount of time. Fifth, the Notice of Default is in compli-
ance with Rule 237.5. In this regard, Wal-Mart put forth a
yeoman’s effort in parsing the required language of the
Notice. I have analyzed the Notice used by the Plaintiff
and it is substantially in the required form. Thus, while the
first sentence of Plaintiff ’s Notice does not contain the
exact verbiage of the recommended language, it clearly
expressed the intent – that is, that Wal-Mart has failed to
take action and unless it does, it may lose valuable rights.
Indeed, the balance of the Plaintiff ’s form tracks the oper-
ative language of the Notice and demonstrates NO failure
of Notice by the Plaintiff.

Therefore, under Rule 206.5(c), the Motion does not set
forth prima facie grounds for relief and thus, I have entered
the within Order.

BY THE COURT:
/s/O’Reilly, J.

Dated: April 28, 2008

Commonwealth of Pennsylvania v.
Gerald Watkins

PCRA Petition—Confession—Ineffective Assistance of
Counsel

1. Where admissibility of Defendant’s confession to homi-
cide detective was decided by highest court to which
Defendant had right to appeal, and where Defendant now
asserts, through PCRA petition, new legal theories (confes-
sion obtained under duress) and new factual allegations
(which contradict Defendant’s testimony at previous sup-

pression hearing) claim must be dismissed.

2. Defendant’s claim that counsel was ineffective for fail-
ure to allege Defendant’s mental infirmities will fail where,
in Defendant’s petition, Defendant states that he himself
made decisions which relate to factual allegations support-
ing decision and/or where Defendant’s alleged mental infir-
mity is neither related logically nor supported factually in
documentary or testimonial evidence at prior hearings
under oath.

3. In allowing dismissal of multiple jurors during voir
dire, trial counsel was not ineffective for failing to attempt to
rehabilitate some or all of jurors dismissed because their
responses indicated discomfort in imposing death penalty.

4. Prosecutor’s use of terms “assassin” and “executed”
and comments to jury about unpleasant and repulsive nature
of case facts especially in opening and closing were not
unnecessarily prejudicial as they did not have unavoidable
effect of prejudicing jury.

5. Prosecutor’s cross-examination of Defendant and
Defendant’s mother asking Defendant to reconcile inconsis-
tencies between trial testimony and other trial evidence did
not prejudice jury in fixing bias/hostility towards Defendant
so as to hinder truth-rendering and objectivity.

6. Use of replica of murder weapon was not improper as
Defendant did not specify how such use prejudiced him.

7. Commonwealth’s failure to provide Defendant with dis-
covery reports did not violate Brady v. Maryland, where
statements and rumors by unnamed persons who may have
perpetrated crime did not rise to level of evidence favorable
to Defendant such that it constitutes material exculpatory
information which prosecution was required to deliver to
Defendant.

8. Defendant is not deprived of fair trial (due to ineffec-
tive assistance of counsel) because counsel did not present
evidence of Defendant’s childhood maladies and teenage dif-
ficulties with allegedly abusive program for delinquent
youth especially where Defendant fails to contend that he
himself was abused.

9. Counsel’s failure to present evidence of Defendant’s
head injuries (after flight subsequent to instant crimes) as a
mitigating factor to life/death sentencing phase will not rise
to level of ineffective assistance of counsel where Defendant
proffered no evidence that such injury or other proffered
traumatic events detrimentally affected his compe-
tence/ability to stand trial or to meaningfully participate at
his sentencing.

10. Defendant’s attempts to characterize general infor-
mation such as age of victims as victim impact evidence in
sentencing phase will be treated as challenge to propriety of
prosecutor’s argument which will not rise to prosecutorial
misconduct where counsel was permitted to present evi-
dence of mitigating factors to balance evidence of aggravat-
ing factors.

11. Photos of deceased victims (eighteen-day-old child
and nine-year-old child) introduced in guilt phase of trial
were not highly prejudicial so as to violate Defendant’s right
to fair trial where photos were black and white, somewhat
out of focus, and not particularly gruesome, in light of cau-
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tionary instruction by judge to jury where court was satisfied
that probative value outweighed potential appeal to emotion
and prejudice.

12. Court did not err in refusing to admit childhood pic-
ture of Defendant in light of Defendant’s failure to explain
how such picture was relevant to any mitigating factor
asserted by Defendant.

13. Court did not err in failing to instruct jury that, if it
imposed life sentence, Defendant would be ineligible for
parole unless prosecutor raised issue in sentencing phase
that Defendant is prospectively dangerous.

14. Prosecutor’s comment in closing that it had duty to
“protect our fellow citizens” viewed in context of preceding
remarks about its role in generally protecting society (rather
than protecting society from this Defendant) was not a warn-
ing of Defendant’s future dangerousness to any particular
persons.

15. Prosecutor’s use of conjunctive “and” rather than
disjunctive “or” in instructing jury, (namely, using stan-
dard jury instructions to charge the jury about aggravating
and mitigating circumstances during penalty phase) should
be viewed as a whole in determining how to evaluate pro-
priety of instructions in a first degree murder case and was
not error.

16. It was not error to instruct jury that its verdict must
be unanimous; it was not error to instruct jury that each of
them should indicate which mitigating factor, if any, was
present; although it was error to instruct jury that it had to
be unanimous in determining if Defendant established
existence of any specific mitigating circumstance, prosecu-
tor did not so instruct this jury; hence, error argument is
meritless.

17. It was not error to allow jury to consider/weigh
Defendant’s conduct as evidence toward finding of more
than one aggravating factor.

18. Defendant has not shown how counsel was ineffective
in stipulating to three aggravating circumstances where
each was either indisputable fact, statutory provision, or
documentable conviction.

(Norma Caquatto)

Ronald M. Wabby for the Commonwealth.
Cristi A. Charpentier for Defendant.

No. CC 199415480. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
Manning, J., March 14, 2008—The Defendant, Gerald

Watkins, was found guilty, following a jury trial, of three
counts of Criminal Homicide. At the conclusion of the penal-
ty phase, the jury fixed the penalty at death at all three
counts. In an appeal to the Pennsylvania Supreme Court, the
defendant raised the following claims:

I. That the Trial Court erred in denying his Motion
to Suppress statements made following his arrest in
New York;

II. That the trial court erred in failing to conduct
proper voir dire of a juror concerning alleged con-
tact between the defendant and a juror and in fail-
ing to remove this juror;

III. That the Trial Court erred in admitting evi-
dence of uncharged bad acts of the defendant;

IV. That counsel was ineffective in failing to object
to testimony concerning uncharged bad acts of the
defendant and in failing to seek a cautionary
instruction from the Court; and

V. The Prosecutor made improper remarks in his
opening and closing statements to the jury.

By Opinion and Order dated June 6, 2003, the
Pennsylvania Supreme Court affirmed the judgment of sen-
tence. On February 2, 2005 the Governor of Pennsylvania
issued a warrant of execution. On February 10, 2005, a
Motion for Appointment of Counsel and for a stay of
Execution was filed on the defendant’s behalf in the United
States District Court for the Western District of
Pennsylvania. The Motion was filed by an attorney employed
by the Defender Association of Philadelphia, Capital Habeas
Corpus Unit. The Commonwealth opposed the Motion, not-
ing that the defendant had not yet exhausted his state inef-
fective assistance of counsel claims. United States District
Court Judge David Cercone granted the stay by Order dated
February 28, 2005. On August 23, 2005, counsel for the
defendant filed a Motion to Dismiss Habeas Corpus
Proceedings Without Prejudice in Federal Court. In the
Motion, which was unopposed by the Commonwealth, the
defendant conceded that he had unexhausted state claims.
The Motion was granted on August 24, 2005 and the defen-
dant thereafter filed a Petition in this Court pursuant to the
Post Conviction Collateral Relief Act in which he raised
twenty-one (21) separate claims. The Commonwealth filed a
reply requesting that the Petition be dismissed without a
hearing. After a review of the record and the claims raised
by the defendant, the Court has determined that the claims
are without merit and that they should be dismissed without
hearing. The reasons for the dismissal of each distinct claim
raised by the defendant are set forth below in the order in
which the defendant raised them.

The defendant first claims that the inculpatory state-
ments offered against him at trial were the product of a coer-
cive interrogation and trial counsel was ineffective for fail-
ing to properly seek their suppression. This claim will be
dismissed pursuant to 42 Pa.C.S.A. §9544 (a). Prior to trial
the defendant, through counsel, filed a Motion to Suppress
the statements attributed to him by Pittsburgh homicide
detective Dennis Logan. A hearing was held and the Motion
was denied. Following his conviction, the defendant chal-
lenged this Court’s denial of this Motion before the
Pennsylvania Supreme Court. The Supreme Court affirmed.
Accordingly, the issue of the admissibility of the defendant’s
confession to Detective Logan was previously litigated
before the highest court to which the defendant had a right
to appeal. In this Petition, the Defendant provides different
reasons why the confession should have been suppressed
than those that were put forth in support of the Motion pre-
sented prior to trial. Defendant cannot, however, avoid the
previous litigation bar simply by offering a new theory or
claiming a different factual basis in support of a discrete
legal claim already litigated. Commonwealth v. Collins, 888
A.2d 564 (Pa. 2005).

Here, the defendant is raising the same claim, that his
confession was unlawfully obtained, but is offering new fac-
tual allegations and legal theories in support of this claim.
The facts he is now proffering, however, are directly contra-
dicted by the record of the suppression hearing and the trial.
In both, he testified, under oath, that he made no statements
to Detective Logan; that they were fabricated by the detec-
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tive and that the signature appearing on Detective Logan’s
notes of the statements were forgeries. He now claims, in his
Petition, that he lied at the suppression hearing and at trial
because he thought he had a better chance of prevailing on
the suppression claim if he lied and denied making the state-
ment at all than if he told what he now claims to be the truth;
that he did make the statement attributed to him but did so
at the point of a gun.

It has long been held that a defendant has an obligation to
testify truthfully and cannot seek relief pursuant to the
PCRA following his conviction by claiming that he lied at an
earlier proceeding. Commonwealth v. Cappelli, 489 A.2d
813, 819 (Pa.Super. 1985); Commonwealth v. Jones, 596 A.2d
885, 888 (Pa.Super. 1991). Although these cases dealt with
defendants seeking post conviction relief from pleas of guilty
by claiming that they lied when they entered their pleas, the
same rationale must apply to testimony by defendants in
other circumstances, including testimony at suppression
hearings and/or at trial. A PCRA Court should dismiss a
claim raised if the record reveals that there is no dispute as
to any material facts. Pa. R. Crim. P. 909 (B) (2).

Here, because the record from the trial proceedings,
including the defendant’s own sworn testimony, does not
support the claim that he was coerced into making the incul-
patory statement, in that he denied making such a statement,
the claim must be dismissed.

The defendant also attempts to avoid the previous litiga-
tion bar by claiming that counsel was ineffective in present-
ing the evidence in support of this claim and in failing to
present evidence of the defendant’s alleged mental infirmi-
ties. In his Petition, however, he states that he made the deci-
sion to lie under oath and deny that he made any statements
rather than get into a credibility contest with the detective.
(See defendant’s Petition ¶ 51). He does not claim that coun-
sel advised him to do this or that he relied in any way on
counsel’s advice to do so. He cannot claim that counsel was
ineffective regarding his testimony in support of the Motion
to Suppress in light of these representations in the Petition.

With regard to the contention that counsel was ineffective
for failing to investigate the defendant’s alleged mental infir-
mity and presenting evidence of these alleged infirmities in
support of the Suppression Motion, counsel could not have
been ineffective in failing to present such evidence for two
reasons. First, the defendant chose, according to his Petition,
to testify falsely concerning the statements and to deny that
he made any statement to Detective Logan. Evidence of the
defendant’s alleged mental infirmity would not have been
relevant to his claim that he did not make the statements. In
addition, it is the defendant’s obligation in this proceeding to
either point to the place in the record where there is factual
support for his claim or to offer documents or witness state-
ments establishing a factual basis for his claim. A defendant
is not entitled to a hearing based on unsupported and unde-
veloped claims set forth in a Petition filed under the PCRA.
Commonwealth v. Scott, 752 A.2d 871, 877 n. 1(Pa. 2000);
Commonwealth v. Aaron-Jones, 811 A.2d 994, 1003 (Pa.
2002). The defendant offered nothing in support of his
claimed mental infirmities. There were no reports from
mental health experts or witnesses statements from anyone
competent to offer an opinion as to the defendant’s mental
state at the time he gave the statement to Detective Logan.
For these reasons, the claim raised in Section I of the defen-
dant’s Petition will be dismissed without a hearing.

At Section II, the defendant contends that the Court
improperly dismissed nine jurors for cause based upon
responses they gave during voir dire regarding their ability
to impose the death penalty and that trial counsel was inef-
fective for not attempting to rehabilitate some, if not all, of

these jurors. In Commonwealth v. Carson, the Pennsylvania
Supreme Court set forth the test for determining when a
juror who has expressed reservations over the death penalty
may be excused for cause. The Court wrote:

Any person may be excluded from a jury who holds
views on capital punishment that prevents or sub-
stantially impairs that person from adhering to the
trial court’s instructions on the law. Robinson, 864
A.2d at 48; Commonwealth v. Lark, 698 A.2d 43, 48
(Pa. 1997). “A juror’s bias need not be proved with
unmistakable clarity.” Commonwealth v. Morales,
71 A.2d 516, 525 (Pa. 1997). For instance, in
Morales, we held that a juror expressed sufficient
doubt about his ability to impose the death penalty
when he said, “I am not certain that I can judge
someone fair enough to give them the death penal-
ty.” Id. We also found no error in excluding a juror
who did not “feel comfortable in having to make a
decision about someone else’s life” and who
“always” doubts whether imposing the death penal-
ty is correct. Commonwealth v. Fisher, 681 A.2d
130, 137 (Pa. 1996).

913 A.2d 220, 262 (Pa. 2006). The Supreme Court also stated
in Collins that, “There is no requirement that trial counsel
life qualify jury members and counsel cannot be deemed
ineffective for failing to do so.” Id. at 262.

The Court has reviewed the record from the voir dire and
is satisfied that with regard to each of the venire persons
identified in the defendant’s Petition, their responses during
voir dire justified their removal for cause. Moreover,
because the challenges for cause were either agreed to by
defense counsel or not opposed by him, it was the defen-
dant’s burden here to establish, based on the record as it
exists or through documents or certified witness statements,
that counsel had no reasonable basis for not objecting and
that if counsel had objected or tried to rehabilitate those
members of the venire who were dismissed, the challenges
for cause would have been denied. The defendant did not
attach any documents or witness statements supportive of
this claim. Accordingly, it is necessary to evaluate the
removal of each identified venire person based on the record
of the voir dire hearing and the trial.

Venire person Barrett was hesitant when asked if he
could return a verdict of death if warranted under the law
and facts. His equivocal statement that he “probably” could
set aside his personal views and return with a verdict of
death if warranted by the law and facts was sufficient to war-
rant his removal for cause. Even if it was not, the defendant
has not supplied anything that would suggest that counsel
was ineffective for agreeing to Barrett’s excusal from the
panel. Because the defendant has not obtained a certified
statement from his trial counsel and attached it to his
Petition, there is nothing in the record to suggest that coun-
sel did not have a reasonable basis for not objecting to the
removal of Barrett for cause.

The remaining venire persons all gave unequivocal
responses that justified their removal. When asked if her
views or opinions toward the imposition of the death penalty
would substantially impair her ability to return with a ver-
dict of death if warranted by the facts and law, she respond-
ed, “Yeah, I think so.” (N.T. 90-91). She agreed that she did
not think that she could fairly consider death as a viable sen-
tence. These comments supported her excusal for cause.

Venire person Hall stated the he would be substantially
impaired in his ability to sentence someone to death even if
such a sentence were warranted by the law. (N.T. 311).
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Venire person Giovannatti stated that she did not “…have the
power to support the death penalty.” (N.T. 474-475). She said
that this was based on her religious conviction. These state-
ments by Hall and Giovannatti were sufficient to excuse
these persons for cause. Although the defendant complains
that, with respect to Giovannatti, counsel should have tried
to rehabilitate her, defendant offers nothing to suggest that
she would have altered her religiously founded opposition to
the death penalty.

Venire person Hucks testified that he did not believe in
capital punishment; that his views on that were based his
religious beliefs he had held all his life and that he could not
envision any circumstances under which he could vote for
the death penalty. (N.T. 559-560). Similarly, venire person
Bednont stated that her feelings about the death penalty
would substantially impair her ability to pronounce a sen-
tence of death even if that sentence were justified by the law
and the facts. (N.T. 568-569). Both were properly removed
for cause and counsel was not ineffective for objecting to
their removal. Finally, when venire person Sommers was
asked if she thought that she would be substantially
impaired in returning a sentence of death, she said “Yes.”
(N.T. 658). She agreed that she did not think that she could
return a sentence of death. (N.T. 659). Each of the challenged
jurors testified that they believed that their personal views
on the death penalty would substantially impair their ability
to impose that sentence even if it were warranted by the law
and the facts presented to them. The statements were suffi-
cient to support the determination of counsel that they
should be excused for cause. As they were properly excused,
counsel was not ineffective for offering up frivolous opposi-
tion to the Commonwealth’s challenges to each of the venire
persons identified in defendant’s Petition. Defense counsel
could not be deemed ineffective for failing to attempt to
badger the witnesses into providing answers that were dif-
ferent than that which they had already provided under oath.
Once these witnesses indicated unequivocally that they
believed that their personal views would substantially
impair their ability to return a sentence of death, it would not
have been fruitful or proper for counsel to try to get these
witnesses to change their testimony.

The defendant’s third claim is that trial counsel was inef-
fective in failing to object to the Commonwealth’s improper
exercise of peremptory challenged based upon the race and
gender of venire persons. Because the record of jury selec-
tion belies this claim and the defendant has not made refer-
ence to any other evidence supportive of this claim, it will be
denied without a hearing. To establish that the Common-
wealth was utilizing its peremptory challenges in a discrim-
inatory manner, it was the defendant’s burden to first estab-
lish a prima facie case of purposeful discrimination in the
exercise of the challenges. Batson v. Kentucky, 476 U.S. 79
(1986). In Commonwealth v. Spotz, 896 A.2d 1191 (Pa. 2006),
the Pennsylvania Supreme Court set out exactly what a
defendant had to prove to make out a prima facie case of
purposeful discrimination:

To establish such a prima facie case, the defendant
must specifically identify: (1) the gender of all the
venire persons in the jury pool; (2) the gender of all
venire persons remaining after challenges for
cause; (3) the gender of those removed by the pros-
ecution; (4) the gender of the jurors who served;
and (5) the gender of jurors acceptable to the
Commonwealth who were stricken by the defense.
Id. “After such a record is established, the trial
court must consider the totality of the circum-
stances to determine whether challenges were used

to exclude venire persons on account of their gen-
der. If the trial court finds in the affirmative, it may
then require the prosecutor to explain his or her
reasons for the challenge.” Id. at 519-20, 668 A.2d
491; accord Commonwealth v. Spence, 534 Pa. 233,
627 A.2d 1176, 1182-83 (1993) (claim of race-based
discrimination).FN27 To decide whether the totality
of the circumstances militates toward a finding that
the prosecution used peremptory challenges to
exclude women because of their gender, the trial
court may conduct an independent review of the
record. Aaron Jones I, supra. “A finding by the trial
court as to an absence of discriminatory intent
must be given great deference on appeal.” Id. at
520, 668 A.2d 491.

At 1211. The defendant has not established the gender of all
venire persons in the pool; has not established race of all
venire persons in the pool; has not established the gender or
race of the venire persons who remained after challenges for
cause were made and has failed to establish the race or gen-
der of venire persons acceptable to the Commonwealth who
were struck by the defense. He has simply set forth the race
and gender of those persons struck by the Commonwealth.
This is insufficient to establish a prima facie case of pur-
poseful discrimination. Moreover, the record of the jury
selection actually contradicts defendant’s claim. The tran-
script reveals that on the first day of jury selection, on a
panel of thirty-five (35) jurors, two of the African Americans
were interviewed. One of the African Americans, a male,
was excused for cause on the basis of hardship while the
other African American, a female, was seated as the first
juror. Of the final fourteen (14) jurors seated in this matter,
eleven (11) were women. These facts belie the claim that the
Commonwealth purposely discriminated against potential
jurors either on the basis of their race or gender.

In his fourth claim, the defendant complains that his
death sentence is invalid because the Court failed to make a
record of critical proceedings. This claim involves two sepa-
rates incidents involving jurors. In the first was described by
the Court on the record:

THE COURT: Let me place on the record what the
Court knows at this juncture.

From the telephone records of the Allegheny
County Jail on Sunday, December 8, at 11:02 a.m., a
phone call was made from the Allegheny County
Jail to the residential address of juror number one
in this case.

The collect call was answered by the mother of
juror number one who refused to accept the phone
call. Juror number one informed the Court’s tip-
staff of this Monday morning, and the Court and
your counsel at my direction, not informing you
[appellant] at that time, briefly questioned juror
number one about this matter, and I am reasonably
satisfied she was unaffected.

(N.T. 277). The second involved a juror who, after being
selected to serve on the jury, asked to be removed due to a
hardship. The Court advised this juror, in a letter dated
December 4, 1996, that the Court would not excuse him. All
counsel was served with copies of this letter.

The defendant complains that because there is no
“record” of either of these incidents, the defendant was
deprived of his constitutional right to counsel and to a pub-
lic trial. With regard to the claim concerning counsel, it is
without merit as a matter of law because defendant’s coun-
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sel was present when the Court made brief inquiry of juror
number one and was provided with a copy of the Court’s let-
ter to the juror asking to be excused. More importantly, there
is a record of both incidents. There is the description by the
Court, on record, as to the circumstances surrounding the
phone call to juror number one. Defendant has not alleged
that the facts are other than as the Court represented them
to be on the record as to juror number one. He has not set
forth in a certified witness statement from counsel anything
that would contradict the Court’s description of what hap-
pened. As for the other juror, the record includes as an
exhibit the letter from the Court to the juror explaining that
he could not be excused due to a hardship. Again, the defen-
dant has not set forth any facts, either in the body of his
Petition or in exhibits attached to his petition, that suggest
that he suffered any prejudice from the Court requiring this
juror to fulfill his obligation to serve.

Turning to the claim that his right to a public trial was
violated, this is absurd. The defendant’s entire trial was open
to the public. The brief encounter between the Court, coun-
sel and juror number one were described fully and accurate-
ly on the record in open court. The letter to the juror seeking
to be excused was not part of the trial and did not need to be
part of the public record of the trial. Its contents were, how-
ever, disclosed to the defendant, through his counsel. Finally,
the defendant does not explain how he could possibly have
been prejudiced by the Court’s handling of either of these
matters. It is the defendant’s burden, the context of a claim
that counsel was ineffective, to establish that he was preju-
diced through counsel’s action or inaction. He has offered no
facts or argument that remotely supports a conclusion that
he was prejudiced with regard to either of these incidents.
This claim will be dismissed without a hearing.

In his fifth claim, the defendant complains that he was the
victim of prosecutorial misconduct. He cites to six separate
incidents of prosecutorial misconduct. In order to obtain
relief for alleged prosecutorial “misconduct,” a defendant
must first demonstrate that the prosecutor’s action violated
some statutorily or constitutionally protected right.
Consistently, the Courts of this Commonwealth have held
that prosecutorial misconduct does not occur unless the
prosecutor’s challenged comments had the unavoidable
effect of prejudicing the jury with such animus toward the
defendant as to render it incapable of fairly weighing the
evidence and arriving at a just verdict. Commonwealth v.
Chmiel, 889 A.2d 501, 542 (Pa. 2005); Commonwealth v.
Hawkins, 701 A.2d 492, 503 (Pa. 1997), cert. denied, 523 U.S.
1083, 118 S.Ct. 1535, 140 L.Ed.2d 685 (1998). A prosecutor
does not engage in misconduct when his statements are
based on the evidence or made with oratorical flair.
Commonwealth v. Marshall, 633 A.2d 1100, 1110 (Pa. 1993).
Additionally, a prosecutor must be permitted to respond to
arguments made by the defense. See Hawkins, 701 A.2d at
503; Commonwealth v. Clayton, 532 A.2d 385, 396 (Pa. 1987),
cert. denied, 485 U.S. 929, 108 S.Ct. 1098, 99 L.Ed.2d 261
(1988). With these rules in mind, the Court will address these
in the order in which he identifies them in his Petition.

First, he claims that Deputy District Attorney W.
Christopher Conrad made impermissible appeals to passion
in order to prejudice the jury in his opening statement and
closing argument. The defendant complains that Conrad
prejudiced the jury by using terms like “assassin” and “exe-
cuted” and that he repeatedly emphasized to the jury how
unpleasant and repellent it would be for them to hear the
facts of the case. According to the defendant, the prosecutor
also improperly put before the jury victim impact evidence
when he warned the jury that although they would feel sym-
pathy for the family of the victims, they could not allow that

to affect their verdict. Defendant finally complains of the
prosecutor’s reference in his closing argument to the defen-
dant’s reference to the victims as “bodies.”

A prosecutor has wide latitude in making argument to the
jury. In Commonwealth v. Zettlemoyer, 454 A.2d 937 (1982),
the Pennsylvania Supreme Court set for the test for evaluat-
ing a claim that the prosecutors’ argument went beyond the
permissible bounds of advocacy.

The primary guideline in assessing a claim of error
of this nature is to determine whether the unavoid-
able effect of the contested comments was to preju-
dice the jury, forming in their minds fixed bias and
hostility towards the accused so as to hinder an
objective weighing of the evidence and impede the
rendering of a true verdict. In making such a judg-
ment, we must not lose sight of the fact that the trial
is an adversary proceeding, Code of Professional
Responsibility (Canon 7 E.C. 7-19-7-39), and the
prosecution, like the defense, must be accorded rea-
sonable latitude in fairly presenting its version of
the case to the jury. Nevertheless, we do require
that the contentions advanced must be confined to
the evidence and the legitimate inferences to be
drawn therefrom. Deliberate attempts to destroy
the objectivity and impartiality of the finder of fact
so as to cause the verdict to be a product of the emo-
tion rather than reflective judgment will not be tol-
erated. The verdict must flow from the respective
strengths and weaknesses of the evidence present-
ed and not represent a response to inflammatory
pleas for either leniency or vengeance.

500 Pa. at 53, 454 A.2d at 956. [citations omitted]. See also,
Commonwealth v. Begley, 780 A.2d 605, 626 (Pa. 2001) and
Commonwealth v. Gilbert Jones, 683 A.2d 1181 (Pa. 1996).

Applying these principles to the entire argument of the
Deputy District Attorney, this Court does not believe that his
argument had the “unavoidable effect” of prejudicing the
jury, forming in their mind a fixed bias and hostility towards
the defendant so that they could not weigh the evidence
objectively and render a true verdict. In both his opening
statement and his closing argument, Mr. Conrad’s comments
were reasonably based upon the evidence presented at trial
and the reasonable inferences therefrom, and merely exhib-
ited a degree of oratorical flair, license and passion that was
permissible during argument to the jury. Commonwealth v.
Chester, 587 A.2d 1367 (Pa. 1991). The shocking and repel-
lent nature of what this defendant did to his girlfriend, her
nine-year-old son and his own newborn daughter had more
to do with the content of the prosecutor’s argument than any
attempt intent on his part to unfairly prejudice the defen-
dant. It is difficult for this Court to imagine exactly how a
prosecutor can describe how the defendant fired ten shots
into his eighteen-day-old daughter, five into the face, head
and neck of Charles Kelly and another nine into Beth Ann
Anderson without arousing in the jury some passions. The
test, however, is whether the comments were so improper as
to cause the jurors to be incapable of following their oaths
and the instructions of the Court which require that they
fairly weigh the evidence and render an appropriate verdict.
The comments of the prosecutor clearly did not rise to that
level and this portion of this claim will be dismissed.

The second part of this claim concerns the prosecutor’s
cross-examination of the defendant and of the defendant’s
mother and his use of demonstrative evidence. The test for
this claim is the same as for challenges to statements made to
the jury; whether the comments “…prejudice[d] the jury,
forming in their minds fixed bias and hostility towards the
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accused so as to hinder an objective weighing of the evidence
and impede the rendering of a true verdict.” Commonwealth
v. Zettlemoyer, supra. The Court would note that much of the
cross-examination of the defendant that he claims was
improper dealt with the defendant’s testimony at trial that he
did not make a statement to Detective Logan; testimony he
now admits was false. It was entirely proper for the prosecu-
tor to confront the defendant with the inconsistencies
between his testimony and the other evidence presented in
the case and ask him to explain those inconsistencies.

The prosecutor’s examination of the defendant’s mother
over her conduct in harboring him after he fled Pittsburgh
and not being truthful to law enforcement officers trying to
locate him was also certainly proper. Defendant’s suggestion
that the prosecutor had an obligation to interrupt his exami-
nation when the witness gave testimony that may have impli-
cated her in criminal conduct in connection with her efforts
to help the defendant evade capture and warn her of her
right against self incrimination is absurd. He had no such
obligation and any request for such a warning during her
testimony would have been improper and more likely to
prejudice the jury.

Finally the prosecutor’s use of a demonstrative exhibit, a
replica of the murder weapon, was not improper. The use of
that exhibit was a proper attempt to illustrate the testimony
of the Commonwealth’s firearms expert, Dr. Levine.
Moreover, the defendant has set forth in his Petition exactly
how he was prejudiced through the use of this exhibit. As it
is the defendant’s obligation to plead with specificity his
request for relief, this portion of the claim can be dismissed
both on the merits and because of the defendant’s failure to
properly plead the claim.

In the sixth claim, the defendant claims the
Commonwealth failed to provide him discovery reports from
the Federal Bureau of Investigation, in violation of Brady v.
Maryland, 373 US 83, 87 (1963). Initially, the Court would
observe that this claim should be dismissed because the
defendant, although he apparently has copies of the reports
he describes, has failed to attach these reports to his plead-
ing, in violation of Pa. R. Crim. P. 902 (D), which requires a
defendant to attach to his Petition “… any affidavits, records,
documents, or other evidence which show the facts stated in
support of the grounds for relief, or the petition shall state
why they are not attached.” This failure to comply with the
pleading requirements is reason enough for the Court to dis-
miss this claim. Even if the reports contain the information
cited in the Defendant’s petition, this claim is clearly with-
out merit. According to the defendant, the FBI reports
include a statement by an unnamed person that a drug deal-
er who might have been ripped off by the defendant “…pos-
sibly put a contract out on the subject…” Another report
states that an inmate in a Federal prison, Solomon Givens,
received “…information from his girlfriend…” that the mur-
ders were done as a payback because the defendant “…
stiffed someone in a drug deal.” The other reports identified
by petitioner contained completely irrelevant information
from a Louis Spruill and observations by the agents that the
defendant had “angry fits” which he tries to keep under con-
trol “…because he knows how violent he can become if he
loses his temper.”1

The Pennsylvania Supreme Court has observed that the
prosecution is not required to disclose to the defense “every
fruitless lead followed by investigators of a crime.”
Commonwealth v. Crews, 640 A.2d 395, 406 (Pa. 1994).
Although Brady requires that the prosecution produce evi-
dence in its possession that tends to show that someone other
than the defendant committed the crime, it does not create a
right to all information concerning all possible suspects, par-

ticularly if the number of such suspects is large and evi-
dence of their possible involvement is slight. Commonwealth
v. Santiago, 654 A.2d 1062, 1071, (Pa.Super. 1994). “The
mere existence of other suspects is not ‘evidence favorable
to the accused,’ but is presumably the expectation rather
than the exception. Nor does investigative follow-up of a lead
…raise a presumption that another suspect’s identity is evi-
dence favorable to the accused which is material to guilt or
punishment.” Commonwealth v. Crews, supra. 640 A.2d at
406. In addition, in evaluating a claim that inculpatory evi-
dence was improperly withheld, the Court must determine it
the information was material, that is, was it such that had it
been disclosed to the defendant, there is a reasonable prob-
ability that the outcome of the trial would have been differ-
ent. Commonwealth v. Burke, 781 A.2d 1136 (Pa. 2001). The
rumors heard by the unnamed girlfriend of a federal inmate;
the speculation that because the defendant had a propensity
to rip-off other drug dealers he may himself have been the
target of a contract killing and the observation of the defen-
dant’s violent temper do not constitute material, exculpatory
information that the defendant was entitled to receive from
the prosecution. Accordingly, this Claim will be dismissed
without a hearing.2

In his seventh claim, the defendant contends that he was
deprived of a fair trial because of the jury was not presented
with evidence pertaining to his medical and mental health
history. He contends that this evidence would have changed
the outcome of the trial and/or the sentencing proceedings
and that counsel was ineffective for not investigating and
presenting this evidence. The Court would first note that the
defendant has not attached to his Petition anything remotely
supportive of the factual claims set forth in this section of his
Petition. This claim consists, therefore, of twenty-five pages
of unsupported factual assertions and argument based on
those assertions.3 This failure to comply with the pleading
and proof requirements of the Act is sufficient to warrant a
dismissal without a hearing.

Even if the defendant had supported the factual allega-
tions in his petition with documents establishing those facts,
this claim would still be subject to dismissal without a hear-
ing. The facts described in the petition fall into two cate-
gories. First, there is a great deal of information concerning
the defendant’s childhood and early involvement in the crim-
inal justice system. The petition describes the schools he
attended, the mediocre grades he received, the illnesses he
contracted as a child, including pneumonia and a “headache
and sore throat” and the difficulty he had in adjusting
“socially.” At paragraphs 138 through 152 there is a great
deal of information concerning a program for troubled teens
known as “KIDS” of Bergen County. There is a general
description of the program, apparently based on a television
news magazine story that aired in 1989. The Petition alleges
that several counselors were convicted of assault in 1993;
that in 1998 the state of New Jersey determined that charges
for care at the KIDS program would not be paid by Medical
Assistance due to concerns over the care provided; that an
individual who was in the program from 1987 to 1993 suc-
cessfully sued the program in 2000 and that other malprac-
tice lawsuits resulted in verdicts for several unknown per-
sons who attended the KIDS program on unknown dates.
What is missing from the Petition is any allegation that this
Defendant suffered the type of abuse reported with regard to
other children. Nor is there any explanation as to what rele-
vance the defendant’s nine months at the KIDS program has
to any issue from the defendant’s trial.

The remaining information concerning the defendant’s
life deals with his repeated involvement in criminal and
other anti-social activities. There is a description of an inci-
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dent that occurred on October 3, 1989 when the defendant
was arrested following a drunken disturbance on a public
bus. On August 23, 1991 he was arrested for driving under
the influence and on January 31, 1992 he was arrested for
possession of cocaine and marijuana.

The suggestion that counsel was ineffective for not pre-
senting evidence of the defendant’s rather unremarkable
childhood, apparently difficult teen years and eventual
involvement in criminal activity is wholly without merit. The
defendant does not explain how the defendant would have
benefited, either at trial or in the penalty phase, if the jury
learned that these facts. They were certainly not relevant to
the guilt phase and there was certainly a good faith reason
for counsel not wanting the jury to know the defendant’s
minor criminal history; a criminal history that was not
admissible by the Commonwealth. In Commonwealth v.
Rivers, 786 A.2d 923 (Pa. 2001), the Supreme Court
addressed a similar claim and concluded:

Rivers devotes thirteen pages of her brief to the
details of Rivers’ history of drug and alcohol abuse,
her abuse as a child, and her mental condition, and
although this treatment of the issue adequately sets
out the circumstances of the case for purposes of
our review of this claim, as is required by
§9543(a)(2)(ii), nowhere does she even suggest that
“counsel had no reasonable basis for his or her
course of conduct,” Commonwealth v. Holloway,
supra, nor could she, for counsel had good reason
for not emphasizing these aspects of Rivers’ char-
acter. He called five witnesses who described
Rivers as a caring and hard-working person who
held down two jobs and worked her way through
school to become a nursing assistant. Thus, defense
counsel chose to emphasize the positive aspects of
Rivers’ background and character rather than the
negative–that she was a drug addict who was
unpredictable and assaultive–and this was a rea-
sonable strategy designed to effectuate his client’s
interests. See, Commonwealth v. Laird, 555 Pa. 629,
726 A.2d, 346, 357 (1999) (Counsel was not ineffec-
tive for failing to present mitigating evidence at the
penalty phase concerning petitioner’s mental state
and abusive childhood when he presented instead
evidence that petitioner was a devoted and loving
family man. “Counsel will not be deemed ineffec-
tive for pursuing a particular strategy, as long as
the course chosen was reasonable.”) The claim,
therefore, was properly dismissed for failure to
demonstrate in her pleadings and brief how she
would prove by a preponderance of evidence that
counsel “had no reasonable basis for his or her
course of conduct.” Holloway, supra.

Supra at 930. This Petition also fails to explain how the
defendant would prove that counsel did not have a reason-
able basis for keeping from the jury the evidence of the
defendant’s misbehavior as a teenager and during his early
adult life. Counsel clearly had a reasonable basis for not put-
ting this information before the jury during the penalty
phase and, instead, relying on the evidence of the defen-
dant’s good character that as presented. With regard to the
“evidence” concerning the KIDS program, nothing other
than the defendant’s experiences would have been admissi-
ble. All of the information provided about the difficulties
experienced by other persons at this program would have
been inadmissible.

The second category of information described in this sec-
tion of the Petition deals with a head injury that the defendant

apparently suffered after he fled from Pittsburgh following
the murders. Obviously, this injury and its affects were not
relevant the guilt phase as the murders preceded the injury.
Defendant argues, however, that evidence of the injury and
its affects should have been presented as mitigating evi-
dence. What is noticeably missing from the defendant’s
Petition is any allegation that the defendant told either his
guilt phase or his penalty phase counsel were made aware by
the defendant or anyone on his behalf that this injury
occurred. More important, nowhere in this Section of the
Petition does the defendant identify any expert who is pre-
pared to testify that this injury, or any of the other so-called
“traumatic” events in the defendant’s life affected his compe-
tence to stand trial or resulted in a mental illness or infirmi-
ty that would have been relevant at trial, at either phase of
the trial. The Petition identifies a “Dr. George Woods,” but
does not describe his area of expertise. At paragraph 172, the
Petition alleges that Dr. Woods believed that the defendant is
“affected” by the combination of the head injury and his
“chaotic childhood.” Interestingly, the Petition does not state
the doctor’s opinion as to how the defendant was affected;
and does not state that the defendant was rendered incompe-
tent as a result of these affects. The only reference to compe-
tence is when the Petition states, “The combination of those
impairments casts grave doubt on the Petitioner’s compe-
tence…” Had Dr. Woods opined himself that the combination
of the alleged impairments led him to conclude that the
defendant was not competent, the Petition would have set this
out explicitly. The statement that follows in the paragraph
173 of the Petition makes it clear who is opining as to the
affect of the defendants’ injury and “difficult” life:

The injury to the Petitioner’s brain that is reflected
in the records of his hospital stay is sever and pro-
found. Based upon the ongoing investigation of
Petitioner’s life history and medical condition by
undersigned counsel, is [sic] clear that Petitioner’s
behavior, demeanor character, reasoning, and emo-
tion are dramatically affected by his brain injury.

(Defendant’s Petition, ¶ 173, Emphasis added). Counsel’s
opinions as to the affect of the alleged injury and other fac-
tors from the defendant’s life on his competence are incom-
petent evidence. Counsel is not qualified to offer such opin-
ions. The Petition is completely devoid of any reference to
competent evidence tending so establish that the defendant
suffered from any mental illness or infirmity or was not com-
petent at the time he made his statement to the detective or
at the time of trial. The absence of any support in the record
of the trial; in the Petition itself or in affidavits, records,
reports or witness statements attached to the Petition
require this Court to dismiss this claim without a hearing.

In Section VIII the defendant incorporates all of the
claims raised in Sections I through VII and argues that those
claims establish that trial counsel failed to conduct a proper
investigation and failed to properly prepare for trial. As all
of these previous claims were determined to be without
merit and subject to dismissal without hearing, this claim
likewise will be dismissed.4

In Section IX, the defendant claims that he was preju-
diced because the prosecutor improperly introduced victim
impact evidence and argument during the penalty phase.
The Court would first note that the record establishes that no
victim impact evidence was offered. The Petition make ref-
erence to “evidence” in the caption to this section, but the
averments set forth in the body of this section of the Petition
only make reference to statements made by the prosecutor
in his opening argument and closing statement in the penal-
ty phase. Though the Petition refers to testimony from rela-
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tives of the child victims, a review of that testimony estab-
lishes that they only testified as to the ages of the victims,
evidence necessary to establish the aggravating circum-
stance set forth in 42 Pa.C.S.A. §9711 (d)(16). Defendant
attempts to characterize argument by counsel about the vic-
tims as victim impact evidence, which was not admissible,
when, in fact, no victim impact evidence was introduced.
The fact that the prosecutor told the jury that he was not
permitted to have the victim’s relatives about the victims
was not the improper introduction of victim impact evi-
dence. It was argument and the jury was properly instructed
that the remarks of counsel were not to be considered by
them as evidence. As defendant’s challenge is a challenge to
the propriety of the prosecutor’s argument, this claim will
be analyzed as such.

During the sentencing phase of a capital case, a prosecu-
tor must be afforded reasonable latitude in arguing his posi-
tion to the jury and he may employ oratorical flair in argu-
ing in favor of the death penalty. Commonwealth v.
Basemore, 582 A.2d 861, 869 (Pa. 1990). Moreover, the pros-
ecutor is entitled to fairly respond to evidence presented by
the defendant or to closing remarks made by defendant’s
counsel. Commonwealth v. Hall, 565 A.2d 144 (Pa. 1989).
The defendant presented mitigation evidence concerning the
good qualities he demonstrated in other aspects of his life
and his counsel appealed to the jury’s mercy. The prosecu-
tor’s statement to the jury that they should not have tears for
the defendant but only for the victims and their families was
a proper response to defense counsel’s plea for mercy for the
defendant. His comments about the victim’s relatives not
being able to tell them about the victims was also a proper
response to the mitigation evidence and defense counsel’s
plea for mercy. He was permitted to tell the jury that
although they heard about the defendant’s good qualities,
they should not allow that evidence to cause them to feel
sympathy for the defendant as that was not a proper consid-
eration in rendering their verdict, any more than the sympa-
thy they would feel for the victims should affect their ver-
dict. This claim will be dismissed without a hearing.

Next, the defendant complains that photographs of the
deceased victims introduced in the guilt phase were highly
prejudicial and violated the defendant’s right to a fair trial.
The test for the admissibility of photographic evidence in a
murder case was recently set forth by the Superior Court in
Commonwealth v. Hetzell, 822 A.2d 747 (Pa.Super. 2003)
That Court wrote:

The viewing of photographic evidence in a murder
case is, by its nature, a gruesome task. But photo-
graphs of a corpse are not inadmissible per se.
Commonwealth v. Henry, 550 Pa. 346, 706 A.2d 313,
333 (1997). Rather, the Court must conduct a two
part test in determining admissibility. Id. First the
Court must decide if the photos are inflammatory.
If not, they are admissible. If they are inflammato-
ry, the Court must balance the evidentiary need for
the photos against the likelihood that they will
inflame the minds and passions of the jurors.
Where the evidentiary value exceeds the inflam-
matory danger, admission is proper. Id.

822 A.2d at 765. The Commonwealth explained the need for
all of the photographs that were admitted over defense objec-
tion. The Court viewed each photograph and noted that they
were black and white; that some of them were actually out of
focus and that none of them were particularly gruesome.
While photographs of a nine-year-old boy and an eighteen-
day-old girl shot numerous times are certainly shocking and
something most people would not want to see, the Court is

satisfied that these photographs were admitted for a proper
purpose and were not unduly prejudicial. The Court proper-
ly instructed the jury that they were not to permit the photo-
graphs to appeal to their emotion and prejudice and that they
were to decide the case based on the facts. The Court is sat-
isfied that the probative nature of that photograph out-
weighed any possible prejudice to the defendant by its admis-
sion and this claim will be dismissed without a hearing.

Defendant next complains that the Court erred in refus-
ing to admit, during the penalty phase, a photograph of the
defendant with his mother, taken when he was a child. This
claim will be dismissed without a hearing because the prof-
fered photograph was not relevant to any mitigating factor
presented by the defense. The defendant did not argue at
trial, and did not explain in his Petition, how this single pho-
tograph was relevant to any mitigating evidence relating to
the circumstances of the offense, or any aspect of the defen-
dant’s character, background, or record that would justify
imposing a lesser sentence. The suggestion that had this sin-
gle photograph been admitted it would likely have changed
the outcome of the sentencing phase is ludicrous. The fact
that the defendant was once a child could not possibly have
outweighed what he did, as an adult, to two children, includ-
ing his own eighteen-day-old daughter.

In Section XII, the defendant claims that the Court erred
in not instructing the jury that if it imposed a life sentence
the defendant would be ineligible for parole. In this state a
trial court is only required to instruct the jury that a life sen-
tence means a life sentence without eligibility for parole if
the prosecutor raises as an issue in the sentencing proceed-
ing the defendant’s future dangerousness. Commonwealth v.
Travigno, 750 A.2d 243 (Pa. 2000). Defendant was unable, in
his Petition, to cite to one single instance where the prosecu-
tor, either implicitly or explicitly, suggested that the jury
should consider the defendant’s potential for future violence
as a reason for imposing a sentence of death. All that the
defendant can point to is that the “…jurors heard about the
violence of this offense repeatedly.” (Defendant’s Petition, at
p. 76). Of course the jurors heard about the violence of the
defendant’s offenses, this was a murder trial about the
killing of three people, including two children. If a life
means life instruction is warranted every time evidence is
presented tending to show a defendant committed a violent
offense, it would be required in all cases because all murder
trials involve evidence that a defendant committed a violent
offense. This is not the law in Pennsylvania. Introduction of
evidence of past violence and/or evidence tending to show
the violent nature of the offense for which the defendant is
on trial, and argument concerning past violence and the cur-
rent offense, does not introduce into the trial the issue of
future dangerousness. Something more than the prosecutor
arguing to the jury that a murder defendant has a violent his-
tory or that the current offense is violent is necessary before
a life means life instruction is required. Here, the prosecu-
tor made no argument on the defendant’s potential for future
violence. He commented during the guilt phase on the vio-
lence of those offenses in connection with his effort to secure
a verdict of guilty of First Degree Murder. In the penalty
phase he properly commented on the violent nature of the
offenses for which he just been convicted. Never once did he
suggest that the defendant posed a future danger.

The comment that the jurors had a duty to “protect our
fellow citizens,” when viewed in the context of the remarks
that preceded it, was clearly an appeal to the jurors to under-
stand the seriousness of their job and their role in the protec-
tion of society in general, and not an exhortation to them to
protect society from this particular defendant. Finally, the
prosecutor’s reference to the defendant’s extended family
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was not, as the defendant characterizes it, a “warning” that
the defendant posed a threat to his extended family in the
future. In context, it was a comment on the defendant only
caring for his mother and grandmother and not his extended
family. As there is no merit to this claim, it will be dismissed
without a hearing.

The defendant also challenges the instructions the Court
gave to the jury during the penalty phase. He contends that
the Court erred in telling the jury that aggravating and mit-
igating circumstances are things that make a first degree
murder case either more terrible or less terrible and that the
Court erred in telling the jury, at the end of its instructions
that their verdict had to be unanimous.

The Pennsylvania Supreme Court recently set forth the
test to be applied to jury instruction claims. In Commonwealth
v. Natividad, 938 A.2d 310 (Pa. 2007), the Court wrote:

When reviewing a challenge to the jury instruc-
tions, we consider the entire charge, not merely the
individual portions highlighted by the appellant.
See Commonwealth v. Prosdocimo, 525 Pa. 147, 578
A.2d 1273, 1274 (1990). “The trial court is free to
use its own expressions as long as the concepts at
issue are clearly and accurately presented to the
jury.” Commonwealth v. Laird, 555 Pa. 629, 726
A.2d 346, 360 (1999) (citing Commonwealth v.
Faulkner, 528 Pa. 57, 595 A.2d 28 (1991)).

at 337. Taken as a whole, this Court’s instructions to the jury
correctly conveyed the legal principles that were to guide
them in deliberating on and reaching a verdict. The instruc-
tions concerning what constituted aggravating and mitigat-
ing circumstances and how they were to be utilized in reach-
ing a verdict were taken nearly verbatim from the standard
jury instructions. The defendant rests his argument on com-
ments made by the Court as it began its instruction on aggra-
vating and mitigating circumstances while wholly ignoring
the entirety of the instructions on those principles. The
Supreme Court in Natividad specifically rejected an identi-
cal claim that challenged the use to the “more terrible/less
terrible” language the defendant complains of here, stating:

Appellant again asks us to revisit the decision
reached by the Marinelli plurality, insisting that the
instruction, by using the conjunctive “and” rather
than the disjunctive “or” in describing mitigating
factors, restricted the jury’s overall consideration
of mitigating evidence unrelated to the “terrible-
ness” of the crime. We have, however, found no
merit to this exact argument on numerous occa-
sions before and after Marinelli. See, e.g.,
Washington, 927 A.2d at 613-14; Commonwealth v.
Rios, 591 Pa. 583, 920 A.2d 790, 817 (2007);
Commonwealth v. Johnson, 572 Pa. 283, 815 A.2d
563, 587-88 (2002); Commonwealth v. Stevens, 559
Pa. 171, 739 A.2d 507, 527 (1999). Appellant raises
no new argument on this issue, and thus provides
no reason to revisit the well-settled precedent
rejecting his claim.

938 A.2d at 339. Accordingly, this claim is without merit.
The second challenge to the instructions is likewise

devoid of merit. The jury was never told that they had to be
unanimous in determining if the defendant established the
existence of any mitigating circumstances. They were cor-
rectly told that their verdict had to be unanimous, but were
also told, with regard to the existence of mitigating circum-
stances, “Each of you is individually free to regard a partic-
ular mitigating circumstance as being present, despite what
the other jurors may believe. So mitigating circumstances

need be proven by a preponderance of the evidence by the
defendant, but each of you may find one, if you so believe
that there is one present, based on the evidence presented to
you.” (N.T. 783). When the jury was given the verdict slip the
Court explained, when referring to the portion of that slip
that addressed mitigating circumstances, that they should
write down any mitigating circumstance that were proven by
a preponderance of the evidence “…to any one of you.” (N.T.
787). As this claim is meritless, it will be dismissed without
hearing.

The defendant’s next claim, that the Court improperly
allowed the jury to consider and weigh the same conduct as
evidence of different aggravating factors, has been repeated-
ly rejected by the Pennsylvania Supreme Court. See
Commonwealth v. Fletcher, 861 A.2d 898 (Pa. 2004);
Commonwealth v. Santiago, 855 A.2d 682 (Pa. 2004); and
Commonwealth v. Lesko, 719 A.2d 217 (Pa. 1998).
Accordingly, it will be dismissed without hearing.

The next challenge claims counsel was ineffective in stip-
ulating to the existence of the aggravating circumstances.
Although the defendant contends that counsel should have
put the matter of whether the aggravating circumstances to
the adversarial test, he fails to explain exactly how counsel
was to contest the existence of the aggravating circum-
stances. Defense counsel had no reasonable basis, as a mat-
ter of law, to try to challenge the existence of any of the three
aggravating circumstances found by the jury. It would have
been frivolous for counsel to contest, either through the
presentation of evidence or argument, that the three aggra-
vating factors stipulated to were not present. Counsel could
not have contested that two of the victims were under the age
of 12 (42 Pa. C.S. §9711 (d) (16)); that the defendant had been
convicted of an offense for which a sentence of death or life
imprisonment was imposable (42 Pa. C.S. 9711 (d) (10)); or
that the defendant had been convicted of another murder.
(42 Pa. C.S. §9711 (d) (11)). This claim will be dismissed
without hearing.

The defendant’s next two claims are hardly worthy of
comment. In Section XVI he claims that he was deprived of
a fair trial because judges in Pennsylvania are popularly
elected rather than appointed. Defendant has offered no
legal analysis in support of this claim and provided no evi-
dence supporting his conclusion that judges elected by the
people are somehow less honorable than those appointed by
an elected governor with the advice and consent of elected
representatives. This is most likely because this claim is
completely and utterly without legal or factual basis. It has
been raised without any good faith belief that it possesses
any merit and will be dismissed without a hearing.

In Section XVII the defendant raised a similarly baseless
attack on the integrity of this Court based on allegations
proved false following a proceeding that concluded nearly
ten years ago. Trial counsel could not have been ineffective
for failing to request that this Court recuse from this matter
on the basis of false claims made in an unrelated matter. This
claim will likewise be dismissed without hearing.

The claim in Section XVIII is a compilation of all of the
prior claims. Defendant contends that because of the
instances of ineffective counsel raised throughout the
Petition, he was deprived of a fair trial. Because, however, all
of those claims are without merit as a matter of law and sub-
ject to summary dismissal, this claim likewise will be dis-
missed without hearing.

In Section XIX the defendant argues that he was deprived
of a fair trial due to prejudicial pre-trial publicity and that
counsel was ineffective for not seeking a change of venue.
Defendant has offered nothing in the way of affidavits, wit-
ness statement or even the newspaper articles themselves in
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support of this claim. He simply alleges, without any sup-
port, that the publicity about the crime was “pervasive” and
that the defendant was prejudiced. In Commonwealth v.
Weiss, 776 A.2d 958, 964 (Pa. 2001), cert. denied, 535 U.S.
1101 (2002), the Pennsylvania Supreme Court held “one who
claims that he has been denied a fair trial because of pre-
trial publicity must show actual prejudice in the empanelling
of the jury.” Here, as in Weiss, there is no evidence that the
citizens selected to serve on this jury made their decision on
anything other than the evidence produced in the courtroom.
In the absence of evidence establishing that the twelve citi-
zens who served and delivered the verdicts in this matter
violated their oath as jurors, the Defendant cannot establish
prejudice. This claim will be dismissed without hearing.

Finally, the defendant complains that the sentence of
death must be vacated because the proportionality review by
the Supreme Court violated his right to due process and
meaningful appellate review. This Court does not have the
authority to review the decision of the Pennsylvania
Supreme Court in which it conducted the proportionality
review. This claim will be dismissed without hearing.5

BY THE COURT:
/s/Manning, J.

1 The: quoted passages from the reports are taken from the
defendant’s Petition, at ¶¶ 120-124.
2 The Court would also note that this claim also fails because
the materials were in the possession of the Federal Bureau of
Investigation and not in the possession of Allegheny County
District Attorney’s Office. The Supreme Court in Burke
observed “…the prosecution’s Brady obligation clearly
extends to exculpatory evidence in the files of police agen-
cies of the same government bringing the prosecution.”
Supra, 781 A.2d at 1142. (Emphasis added). Obviously, the
FBI is not a police agency of the same government bringing
the prosecution.
3 The Petition is also not verified by the defendant as
required by Pa. R. Crim. P. 902 (A)(14). Moreover, although
there is a request for an evidentiary hearing, there are not
signed witness certifications attached as is required by rule
902 (A)(15).
4 The defendant also claims counsel was ineffective for fail-
ing to impeach a witness with the “fact” that the basketball
game the witness claimed to be watching was not on TV and
for failing to investigate the alleged statement by the vic-
tim’s brother that the killings were done by a “Jamaican
Posse.” Neither of these claims was supported by any facts.
At the very least, the defendant was required to identify the
source of the “facts” and how he would prove these facts if
granted a hearing. That he did not is fatal to these claims.
5 Although the defendant does identify a twenty-first claim,
it is nothing more than a claim that the cumulative effect of
the errors identified in the other twenty claims deprived the
defendant of a fair trial. As this Court has concluded that
none of those claims possesses any merit, this Claim likewise
is without merit and will be dismissed without hearing.

Commonwealth of Pennsylvania v.
Michael Purnell Evans

Post-Conviction Relief Act—Untimely Filing

While pro se appellant Evans met his burden of proof that

he had been abandoned by his counsel who did not file a
direct appeal to his judgment of sentence that became final
on May 6, 1995, the instant petition filed November 7, 2007,
was untimely where Evans failed to meet his burden of proof
that he could not have discovered that fact without the exer-
cise of due diligence. Evans knew by November 29, 1999,
that no direct appeal had been taken, and his Petition was
dismissed.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Michael Evans, Pro Se.

No. CC 9315998; 9316000. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., April 2, 2008—The sole issue presented in

the instant appeal is whether or not this Court erred, in dis-
missing without a hearing, the fourth petition for post-con-
viction relief filed by the appellant, Michael Purnell Evans,
(hereinafter referred to as “Evans”), as being time-barred.
The factual and procedural history of Evans’ case has been
fully set forth in prior Opinions of the Superior Court in deal-
ing with his earlier post-conviction proceedings. His current
petition for post-conviction relief requests that his direct
appeal rights be reinstated nunc pro tunc. The basis for his
claim for the reinstatement of his direct appellant rights is
his allegation that his original trial counsel abandoned him
and did not file a direct appeal as he had requested.

In order to be entitled to relief under the Post-Conviction
Relief Act, a petition must meet the eligibility requirements
set forth in 42 Pa.C.S.A. §9543(a):

(a) General rule.-To be eligible for relief under this
subchapter, the petitioner must plead and prove by a
preponderance of the evidence all of the following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprisonment,
probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.
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(iv) The improper obstruction by government offi-
cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar
as it references “unitary review” by Pennsylvania
Supreme Court Order of Aug. 11, 1997, imd. effec-
tive.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

These eligibility requirements, however, are controlled by
the time requirements for filing that petition for relief set
forth in 42 Pa.C.S.A. §9545(b):

(b) Time for filing petition.–

(1) Any petition under this subchapter, including a
second or subsequent petition, shall be filed within
one year of the date the judgment becomes final,
unless the petition alleges and the petitioner proves
that:

(i) the failure to raise the claim previously was the
result of interference by government officials with
the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the
Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated
were unknown to the petitioner and could not
have been ascertained by the exercise of due dili-
gence; or

(iii) the right asserted is a constitutional right that
was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after
the time period provided in this section and has
been held by that court to apply retroactively.

(2) Any petition invoking an exception provided in
paragraph (1) shall be filed within 60 days of the
date the claim could have been presented.

(3) For purposes of this subchapter, a judgment
becomes final at the conclusion of direct review,
including discretionary review in the Supreme
Court of the United States and the Supreme Court
of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government
officials” shall not include defense counsel,
whether appointed or retained.

These time limitations are jurisdictional in nature.
Commonwealth v. Fahy, 558 Pa. 313, 737 A.2d 214 (1999).

Since the time limitations are jurisdictional in nature, they
will be strictly construed and the Courts have no ability to
ignore this mandatory requirement in an attempt to resolve
underlying claims. Commonwealth v. Gamboa-Taylor, 562
Pa. 70, 753 A.2d 780 (2000). It is only when the petitioner
meets one of the statutory exceptions to these limitations
that the merits of his claim may be addressed.
Commonwealth v. Murray, 562 Pa. 1, 753 A.2d 201 (2000).

There are three enumerated exceptions to the mandatory
filing requirement and they are: (1) the inference by govern-
ment officials with the presentation of any claim for post-
conviction relief; (2) discovery of facts that have not previ-
ously been ascertained by the exercise of due diligence; and,
(3) the assertion of a constitutional right now recognized by
either the Supreme Court of the United States or the
Supreme Court of the Commonwealth of Pennsylvania.
Evans’ judgment of sentence became final on May 6, 1995,
thirty days after the expiration of the time for filing a direct
appeal from the judgment of sentence imposed upon him.
The instant petition was filed on November 7, 2007, more
than twelve years after his judgment of sentence became
final. The grace proviso under the Post-Conviction Relief Act
that allows for an otherwise untimely first petition to be filed
within one year following the effective date of the 1995
amendment to the Post-Conviction Relief Act does not apply
here, as this was not appellant’s first petition.
Commonwealth v. Thomas, 718 A.2d 326 (Pa.Super. 1998).
Since it is apparent on its face that Evans’ petition was
untimely filed, it was incumbent upon him not only to plead
but also to demonstrate that his petition falls within one of
the three enumerated exceptions. Commonwealth v. Crews,
581 Pa. 45, 863 A.2d 498 (2004).

Evans maintains that while his petition is untimely filed,
he is entitled to relief on the basis that his counsel aban-
doned him in not filing a direct appeal as he requested and,
therefore, falls within the exception that “the facts upon
which the claim is predicated were unknown to the petition-
er and could not have been ascertained by the exercise of
due diligence.” 42 Pa.C.S.A. 9545(b)(1)(ii). In support of this
contention, Evans relies on the Pennsylvania Supreme
Court’s decision in Commonwealth v. Bennett, 593 Pa. 382,
930 A.2d 1264, 1274-1275 (2007), where the Court declared
that the abandonment by counsel during the appellate
process would form a sufficient basis to assert a claim under
42 Pa.C.S.A. §9545(b)(1)(iii).

In this case, Appellant alleges that his counsel
abandoned him by failing to file an appellate brief.
The record establishes that Appellant filed a pro se
statement under Pa.R.A.P. 1925(b) indicating a
desire to appeal. It was then that counsel was
appointed, but failed to file anything with the
Superior Court. Accordingly, we hold that
Appellant has made sufficient allegations that
counsel abandoned him for purposes of his first
PCRA appeal by failing to file an appellate brief
and that Appellant’s relief under subsection
(b)(1)(ii) is not controlled by the Gamboa-Taylor
line of case law.

Thus, as discussed previously, Appellant has
made sufficient allegations to invoke subsection
(b)(1)(ii). Appellant alleges that he did not receive
the review to which he was entitled through no
fault of his own. On appeal, Appellant was assigned
counsel who could not raise the ineffectiveness
claims he wanted to pursue. See Commonwealth v.
Appel, 689 A.2d 891 (Pa. 1997) (holding that coun-
sel cannot raise his or her own ineffectiveness).
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Such an infirmity was compounded when counsel
abandoned Appellant by failing to file an appellate
brief in flagrant violation of Pa.R.Crim.P.
904(F)(2). In such an instance, Appellant must be
given the opportunity to seek the review to which
he or she was entitled.FN12

FN12. Many of the concerns raised in this case
have been alleviated by the fact that the
Superior Court has altered its practice and no
longer dismisses such appeals “without preju-
dice” due to counsel’s failure to file a brief
Rather, the court retains jurisdiction over the
matter and remands for the appointment of new
counsel. Accordingly, the situation raised here-
in should not occur with frequency. This
process, however, is informal. We take this
opportunity to recommend that the Criminal
Procedural Rules Committee and Appellate
Court Procedural Rules Committee review the
rules to determine whether the Superior Court’s
informal procedure should be formalized.

Having concluded that Appellant’s allegations
bring his claim within the ambit of subsection
(b)(1)(ii), he must still prove that it meets the
requirements therein. Under subsection (b)(1)(ii),
he must also prove that the facts were “unknown”
to him and that he could not uncover them with the
exercise of “due diligence.” Such questions require
further fact-finding and the PCRA court, acting as
fact finder, should determine whether Appellant
met the “proof” requirement under 42 Pa.C.S.
§9545(b)(1)(ii).

The dissent by Justice Eakin points out that
Appellant cannot establish that the facts were
“unknown” to him as a matter of law under this
court’s decision in Chester, 557 Pa. 358 733 A.2d
1242.

In support of his claim of abandonment by his counsel,
Evans attached a memorandum to his petition for post-con-
viction relief that also had exhibits attached thereto. In those
exhibits were affidavits signed by various relatives of Evans
who swore that if they were called to testify, they would indi-
cate that they heard Evans tell his former trial counsel that
he wanted to file a direct appeal. The record in this case
clearly indicates that no such appeal was ever filed. In addi-
tion to those exhibits, Evans attached three letters, the first
being a letter dated June 21, 1995, sent to his former trial
counsel, Verdell Dean, in which he requested that she copy
his file for him and in which he raised the question of the fil-
ing of an appeal. “We also discussed appealing the Court’s
judgment of sentence. Will the time for appeal be affected by
what now appears to be and [sic] inordinate delay insofar as
a ruling is concerning on the pending motions?” The second
attachment is a letter dated November 22, 1999 from Evans
to his appellate lawyer, Joseph Luvara, in which he once
again raised the question about his direct appeal to the
Superior Court. “You are aware that this entire process has
been litigated as though it is a first PCRA. I have a problem
with that, because I have never had a direct appeal from the
judgment of sentence…therefore, since I could not raise a
claim of the ineffective assistance of counsel, any other
claim would have to be deemed waived because there was no
direct appeal taken in my case, and no claim of innocence
was made. I would therefore submit that, since I could not
technically overcome the ‘waiver’ provision of the PCRA
§9544(b), the Superior Court should have treated my appeal

as a direct appeal rather than a post-conviction petition.”

Finally, Evans has attached a response letter from Joseph
V. Luvara, Esquire, to Evans dated November 29, 1999, in
which Mr. Luvara wrote: “In response to your November 22,
1999 letter, a request to have your direct appeal rights rein-
stated must be presented to the Court of Common Pleas of
the county from whose order/judgment you wish to take an
appeal. However, you must show that you requested your
counsel to file such a direct appeal…. Accordingly, if you
want further review in Pennsylvania state courts, you should
file a second PCRA petition in the Court of Common Pleas of
Allegheny County under CC No. 9315998 and CC 9316000
and presenting, as one of your claims, that your counsel was
ineffective for failing to file a direct appeal after you
requested that counsel do so. See Commonwealth v. Lantzy,
Pa., 736 A.2d 564 (1999); Commonwealth v. Daniels, 737
A.2d 303, 305 (Pa.Super. 1999).”

These letters clearly demonstrate that Evans was aware
of the fact that his counsel did not file a direct appeal and
that he would be required to assert that he had instructed his
counsel to file an appeal and no such appeal was ever filed.
While this contention does meet the after-discovered facts
situation set forth in Commonwealth v. Bennett, supra,
Evans is unable to demonstrate that the facts were unknown
to him and that he could not uncover them with the exercise
of due diligence. Even accepting Mr. Luvara’s letter of
November 29, 1999 as the last possible date he would have
been aware of the abandonment issue, Evans’ petition is
untimely by more than nine years. Since Evans was required
to prove both that he had been abandoned by his counsel and
that he could not have discovered these facts without the
exercise of due diligence in order to come within the
purview of the holding in Commonwealth v. Bennett, supra,
it is clear that he has failed to meet his burden of proof.

Evans knew as late as November 29, 1999 that no direct
appeal had been filed on his behalf and, accordingly, these
facts were not unknown. As such, Evans acknowledged his
untimely petition does not fall within any of the exceptions to
the Post-Conviction Relief Act and, accordingly, his petition
was dismissed without a hearing as being untimely filed.

Cashman, J.

Dated: April 2, 2008

Commonwealth of Pennsylvania v.
Andre Lamar Yates

Post Conviction Relief Act—Ineffective Assistance of
Counsel—Layering of Claims—Excited Utterance Exception
to Hearsay Rule—Pa. R. Evid. 803(2)

Petitioner’s Post Conviction Relief Act petition based
upon asserted ineffective assistance of trial and appellate
counsel was properly denied for the following reasons:

1. Appellate counsel was not ineffective for failing to
raise the admission of the statement of a wounded shooting
victim, made immediately following the shooting and identi-
fying petitioner as the shooter, because the statement was an
“excited utterance,’’ admissible as an exception to the
hearsay rule under Pa. R. Evid. 803(2).

2. A claimed violation of Pa. R. Evid. 404(b), relating to
admissibility of other crimes, was waived for lack of speci-
ficity and for failure to properly layer the claim by asserting
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that appellate counsel, as well as trial counsel, was ineffec-
tive for failure to assert the issue.

3. A claim that trial counsel found petitioner’s waiver of
counsel to be invalid was without merit when the record
established that, during a colloquy with the Court, the defen-
dant changed his mind and elected to remain represented by
counsel.

4. A claim that appellate counsel was ineffective for fail-
ing to raise a Brady violation was waived for lack of specifici-
ty and the absence of any reference in the record to evidence
purportedly suppressed by the Commonwealth.

(Ronald D. Morelli)

Brent McCune for the Commonwealth.
Christy Foreman for Petitioner.

CC Nos. 200305902, 200314110. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., April 2, 2008—The Defendant has

appealed from this Court’s Order of January 3, 2008 which
denied his Post Conviction Relief Act Petition. A review of
the record reveals that the Defendant has failed to present
any meritorious issues and, therefore, this Court’s Order
should be affirmed.

On November 14, 2002, Edward Powell and his paramour
Alean Hudson were stopped at a red light at the intersection
of East Liberty Boulevard and Larrimer Avenue in the East
Liberty section of the City of Pittsburgh. While they were
stopped, a blue car pulled up to the driver’s side and fired
several shots into their car. Both Mr. Powell and Ms. Hudson
were hit and Ms. Hudson died at the scene. When emergency
personnel arrived, Mr. Powell was found holding Ms.
Hudson’s body, screaming and crying. He told the police who
arrived that “Dre from Homewood” was the shooter and
later picked the Defendant out of a photo array.

The Defendant was charged with Criminal Homicide,1

Criminal Attempt–Homicide2 and Aggravated Assault.3

Following a jury trial held before the Honorable Cheryl
Allen, he was convicted of first-degree murder and the
remaining charges. On November 4, 2004, he appeared
before Judge Allen and was sentenced to a term of life
imprisonment for the homicide conviction, as well as an
additional, concurrent term of five (5) to ten (10) years for
the Aggravated Assault conviction. His Post-Sentence
Motions were denied on April 4, 2005 following an eviden-
tiary hearing and the Judgment of Sentence was subse-
quently affirmed by the Superior Court on April 12, 2006.
The Defendant’s Petition for Allowance of Appeal was
denied by the Pennsylvania Supreme Court on September
11, 2006.

On January 23, 2007, the Defendant filed a pro se Post
Conviction Relief Act Petition. Counsel was appointed to rep-
resent the Defendant, but he refused the appointment and
elected to proceed pro se. An Amended Petition was filed on
June 20, 2007 and was denied by this Court on January 3,
2008 without an evidentiary hearing. This appeal followed.

The Defendant has raised a number of claims couched in
the ineffectiveness of counsel. Generally in order to estab-
lish claims of ineffective assistance, a defendant “must over-
come the presumption of competence by showing that: (1)
his underlying claim is of arguable merit; (2) the particular
course of conduct pursued by counsel did not have some rea-
sonable basis designed to effectuate his interests; and (3) but
for counsel’s ineffectiveness, there is a reasonable probabil-
ity that the outcome of the challenged proceeding would

have been different.” Commonwealth v. Colavita, 920 A.2d
836, 840-1 (Pa.Super. 2007). Counsel will never be deemed
ineffective “for failing to pursue a meritless claim.”
Commonwealth v. Rega, 933 A.2d 997, 1019 (Pa. 2007). For
reasons discussed more fully below, the Defendant has failed
to establish any of his claims of ineffective assistance of
counsel.

1. Res Gestae Rule
The Defendant first argues that the trial court “misap-

plied the Res Gestae Rule” and that appellate counsel was
ineffective for failing to preserve this claim. Though the
Defendant does not provide any specifics regarding his
claim of error, this Court was able to discern from the record
that he is challenging the admissibility of Mr. Powell’s state-
ments immediately after the shooting that “Dre from
Homewood” was the shooter.

“A trial court’s rulings on evidentiary questions are con-
trolled by the discretion of the trial court and will not be
reversed absent a clear abuse of that discretion.”
Commonwealth v. Jones, 912 A.2d 268, 281 (Pa. 2006).
Pursuant to Rule 803(2) of the Pennsylvania Rules of
Evidence, statements “relating to a startling event or condi-
tion made while the declarant was under the stress of excite-
ment caused by the event or condition” are exceptions to the
hearsay rule and are admissible. Pa.R.Evid. 803(2).

A statement meets the requirement of his hearsay
exception if it is “a spontaneous declaration by a
person whose mind has been suddenly made sub-
ject to an overpowering emotion caused by some
unexpected and shocking occurrence, which that
person had just participated in or closely wit-
nessed, and made in reference to some phase of
that occurrence which he perceived, and the decla-
ration must be made so near the occurrence in both
time and place as to exclude the likelihood of its
having emanated in whole or in part from his
reflective faculties”… There is no clearly defined
limit as to the time sequence required for a state-
ment to qualify as an excited utterance; instead, a
fact-specific inquiry is made for each case to deter-
mine whether the utterance and the event are in
close enough proximity.

Jones, supra, at 281-282.

At trial, the following occurred:

Q. (Mr. McCune): And I’m going to ask you to tell
the jury what you recall. What do you recall seeing?

A. (Officer Reid): I remember pulling up on the
white Chrysler and seeing that there were bullet
holes in the Chrysler and the windows were shot
out. I walked around the side of the Chrysler and–I
heard on the radio from Officer Kohnen, who was
already on scene, that there were two people out-
side of the Chrysler, so I walked around the front of
the Chrysler and observed a female laying on her
back with her head pointed towards the back of the
car and a male leaned up against the side of the car
cradling the female. I could see the female was
bleeding badly. She didn’t appear as though she
was breathing, and the male was also bleeding rel-
atively badly…

Q. Did he appear to be upset?

A. He was very distraught, yes.

Q. Did he appear to be wounded?
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A. Yes, yes, he was.

Q. Did you hear him make any statements?

A. Yes. When I–

MR. BRENNAN: Your Honor, I’m going to object
based on hearsay unless the Court concludes it’s a
res gestae exception to the rule of hearsay.

MR. McCUNE: I would submit this is a classic
excited utterance, Your Honor. Under Rule 803(2),
the foundation’s been laid as to exciting or disturb-
ing event. A man’s bleeding. He’s holding a
deceased person.

THE COURT: The objection’s overruled.

MR. BRENNAN: Thank you, Your Honor.

Q. Go ahead. What, if anything, did you hear?

A. The victim leaning there cradling, I guess, his
girlfriend stated that Dre from Homewood was the
person who shot him.

(Trial Transcript, p. 66-67).
As noted in the trial transcript, Officer Reid was one of

the responding officers and arrived on the scene just min-
utes after the shooting occurred. At that time, Mr. Powell was
in great distress, having not only witnessed the shooting
death of his girlfriend, but being shot himself. Our appellate
courts have repeatedly held that statements made within
minutes after being shot or witnessing a shooting qualify as
excited utterances pursuant to Pa.R.Evid. 803(2). See Jones,
supra. See also Commonwealth v. Douglas, 737 A.2d 1188,
1195 (Pa. 1999) and Commonwealth v. Farrior, 458 A.2d 1356,
1359 (Pa.Super. 1983). Given the above, the statement in
question certainly qualified as an excited utterance. The
trial court did not err in admitting the testimony and appel-
late counsel was not ineffective for failing to raise the issue.
This claim must fail.

2. Rule 404(b) Issue
Next, the Defendant argues that trial counsel was ineffec-

tive for failing “to move for a mistrial on the basis of a
Pennsylvania Rule of Evidence, 404(b) violation.”

Initially, this Court notes that the issue is not raised in
terms of the layered ineffectiveness of appellate counsel.
“Claims of trial counsel ineffectiveness raised for the first
time on collateral reviews are waived unless properly raised
and argued as layered claims of appellate counsel’s ineffec-
tiveness.” Commonwealth v. Washington, 927 A.2d 586, 601
(Pa. 2007). Because the Defendant asserts an error by trial
counsel but does not layer the claim and also allege that
appellate counsel was ineffective for failing to raise it on
appeal, he has waived the claim.

Moreover, the Defendant also fails to identify with speci-
ficity the actual error alleged, and thus this issue succumbs
to waiver on this basis as well.

In his Concise Statement, the Defendant states that there
was a “404(b) violation” but fails to specify exactly what that
violation was. Generally, violations of Rule 404(b) of the
Pennsylvania Rules of Evidence concern the admissibility of
other crimes, but this Court is at a loss to discern how such
an issue applies here. This Court reviewed the record in its
entirety and was unable to find any mention of prior convic-
tions during trial.4 (His prior crime was, of course, men-
tioned at sentencing, but Rule 404(b) would not concern such
a mention once a verdict had been rendered). The trial court
did rule that the Defendant’s convictions would be admissi-
ble as impeachment evidence should he have called charac-
ter witnesses, but that ruling was a proper application of the

law and ultimately a moot point since the Defendant did not
present any character witnesses at trial and the convictions
were not admitted.

“If a Rule 1925(b) statement is too vague, the trial
judge may find waiver and disregard any argument. When
a court has to guess what issues an appellant is appealing,
that is not enough for meaningful review. When an appel-
lant fails adequately to identify in a concise manner the
issues sought to be pursued on appeal, the trial court is
impeded in its preparation of a legal analysis which is per-
tinent to those issues. In other words, a Concise Statement
which is too vague to allow the court to identify the issues
raised on appeal is the functional equivalent of no Concise
Statement at all.” Commonwealth v. Reeves, 907 A.2d 1, 2
(Pa.Super. 2006).

This Court is at a loss to determine exactly what error the
Defendant is alleging and is therefore unable to prepare an
analysis for the appellate courts. Under these circum-
stances, this issue has been waived.

3. Waiver of Counsel
Next, the Defendant argues that his constitutional rights

were violated when “trial counsel found that [his] waiver of
counsel, for purposes of trial, was insufficient to constitute a
valid waiver of counsel.” This issue is meritless.

It is well-established that “both the right to counsel and
the right to self-representation are guaranteed by the Sixth
Amendment to the United States Constitution and by Article
I, Section Nine of the Pennsylvania Constitution… The con-
stitutional right to counsel may be waived, but the waiver is
valid only ‘if made with knowledge and intelligence’… ‘In
order to make a knowing and intelligent waiver, the individ-
ual must be aware of both the nature of the right and the
risks and consequences of forfeiting it’… Moreover, the pre-
sumption must always be against the waiver of a constitu-
tional right… The record must show, or there must be an
allegation, and evidence which shows, that an accused was
offered counsel but intelligently and understandingly reject-
ed the offer.” Commonwealth v. Floyd, 937 A.2d 494, 501
(Pa.Super. 2007).

The instant issue is deceptive because the record reflects
that the Defendant did not actually choose to waive his right
to counsel. During trial the Defendant attempted to dis-
charge his counsel, but as a result of the colloquy with Judge
Allen, abandoned his attempt and elected to continue to be
represented by counsel:

MR. BRENNAN: Your Honor, if I could address the
Court at sidebar at the present time.

THE COURT: Please approach… All right, Mr.
Brennan.

MR. BRENNAN: Your Honor, my client has advised
me that he wishes to discharge me as counsel and
defend himself in the instant case.

As the Court’s aware, during the cross-examination
of this specific witness, my client has voiced to me
that he is quite dissatisfied with the cross-examina-
tion of this witness, and he also had voiced the fact
that he’s quite dissatisfied with my opening in this
case yesterday and that he wishes to proceed on his
own at the present time.

THE COURT: Mr. Yates… Under the Constitution
of the United States, you have a right to represent
yourself, and under the law you have a right to rep-
resent yourself, but let me caution you, there’s an
old saying when we were in law school that he who
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represents himself has a fool for a client.

Now, I’m not aware of any law degree that you pos-
sess, or I don’t know that you have any experience
in representing anyone in cases of this nature, and
it’s not a very wise thing for you to do, to second-
guess your attorney who has worked obviously very
hard and is putting on, I believe, the best defense
that he knows how to put on, and I believe you’re
making a terrible, terrible mistake.

Furthermore, one of the reasons that I dismissed
the jury in this case, because your outburst in front
of the jury is a very unwise thing to do. Very
unwise. Now, this is your life, and if this is what you
choose to do, I can only say to you it’s not a very
wise thing to do. It’s ill-advised. You’re not an attor-
ney and you are not in the best position to tell Mr.
Brennan or anyone else how they should try a case,
even yours.

THE DEFENDANT: Can I say something?

THE COURT: But if that is your choice, then that’s
your choice, but I have forewarned you, and I have
told you, and I am not going to continue this case
anymore. So if that’s the position you want to take,
certainly that’s your right.

THE DEFENDANT: My position is this: Only thing
I ask him to do is point out a lying contradiction
that he said.

THE COURT: You know what you asked him to do.
He is entrusted with the responsibility of upholding
the law and presenting a case in accordance with
law and in accordance with what his legal judgment
as a very experienced attorney leads him to do.

THE DEFENDANT: I can’t just sit idly by if some-
one’s sitting up there telling lies about me and it’s
my life they’re trying to take away from me.

THE COURT: It’s a matter of fact that this is a
court of law and people don’t always tell the truth.
You have an opportunity to present, if you so
choose, and to rebut what you believe to be untrue,
but there’s a procedure for doing so, and it’s not
for you to just stand up and, you know, tell and ask
to be heard because that’s not the procedure that
we follows.

THE DEFENDANT: I apologize. I’m not versed in
the Rules of Procedure.

THE COURT: That is exactly right, you’re not
versed, and because you’re not versed, you’re mak-
ing a very unwise decision when you attempt to dis-
charge someone who is versed and represent your-
self. But if that’s the choice you are making, then
that’s the choice you are making.

THE DEFENDANT: I could continue with counsel,
but let me just ask, did he take anything I ask him
to do under advisement? It seems he’s not listening
to me.

THE COURT: If you’re not versed, why should he
take everything you say–

THE DEFENDANT: Because a lie is a lie.

THE COURT: He has to exercise his legal judg-
ment because he is versed and you’re not.

THE DEFENDANT: I’m sorry, Your Honor. I’m not
trying to stand here and challenge you or challenge
any of your decisions or judgment.

THE COURT: I’m not making a decision. I’m sim-
ply letting you know that you’re making an unwise
decision. If that’s the decision you want to make,
then you make it.

THE DEFENDANT: I trust you, and I just wanted
to get across the point that I was not feeling like he
was just asking questions. I don’t want to ask—I
don’t want to represent myself.

THE COURT: I cannot help your feelings, but you
hired him. At some point in time you have to trust
the person who’s representing you, that he is acting
in your best interests whether you see it that way or
not, because as you said, you’re not versed.

THE DEFENDANT: Okay…

…THE COURT: Mr. Yates, as I stated previously,
you do have a right under the law to represent your-
self in this matter. You also have a right to represent
yourself with Mr. Brennan basically being there for
you to advise you as you proceed to do so, and I sim-
ply wanted to complete the record to make sure that
you understand that you do have a right to self rep-
resentation. You also have a right to have Mr.
Brennan remain in the courtroom, to sit next to you
and advise you as you represent yourself.

Everything I said previously about having a fool
for a client still applies if you choose to do that,
and again I must remind you that since you admit-
ted you’re not versed in the law and in court pro-
cedure, that even serves to further underscore that
you’re making an unwise decision. You do have a
right to represent yourself and you do have a right
to have Mr. Brennan remain in the courtroom and
advise you.

THE DEFENDANT: I apologize for my outburst to
the Court. I was just–it’s just very upsetting to see
somebody lie about me like that.

THE COURT: Well, people do lie in court, Mr.
Yates, but you’ve got to get control of yourself. And
I’m also going to state that you hired a lawyer. He’s
an experienced attorney. He’s a very competent
attorney and your interests would be best served by
listening to him.

THE DEFENDANT: Okay, I’ll keep it the way it was.

(Trial Transcript, p. 175-181, emphasis added).

As the record reflects that the Defendant ultimately
chose not to represent himself, his contention that trial coun-
sel somehow deemed his alleged waiver insufficient is both
nonsensical and meritless. Neither the trial court nor trial
counsel made any determinations regarding the sufficiency
of the Defendant’s alleged waiver of counsel, since the
Defendant ultimately elected to remain represented by
counsel. This claim is meritless.

4. Brady Violation
Finally, the Defendant alleges that appellate counsel was

ineffective for failing to raise a Brady violation claim in Post-
Sentence Motions or on appeal. Though this issue has been
properly layered, it fails the specificity requirement dis-
cussed above.

This Court has reviewed the record in its entirety and has
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failed to discern any Brady issue whatsoever. The Defendant
makes no reference to any evidence purportedly suppressed
by the Commonwealth, nor is any such evidence apparent on
the record. Inasmuch as the Defendant’s Concise Statement
is too vague to enable this Court to even identify the error of
which he is complaining, this claim is waived. See Floyd,
supra.

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 3, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

Dated: April 2, 2008

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §901(a)
3 18 Pa.C.S.A. §2702(a)(1)
4 Admittedly this Court was not the trial judge and so is
unaware of any discussions which may have occurred off the
record. However, inasmuch as the jury would not have been
privy to any such off-the-record discussions, any mention of
the Defendant’s prior crimes during those discussions would
not have influenced the verdict.

Commonwealth of Pennsylvania v.
Leabert George Grant

Post Conviction Relief Act—Ineffective Assistance of
Counsel—Trial Counsel’s Failure to Comply with CLE
Requirements—Failure to Secure Interpreter—Waiver of
Jury Trial—Failure to Call Witness

Petitioner’s Post Conviction Relief Act petition based
upon asserted ineffective assistance of counsel was properly
denied for the following reasons:

1. Petitioner did not receive ineffective assistance of
counsel merely because his trial counsel was, at the time of
trial, on inactive status for failure to comply with continuing
legal education (“CLE”) requirements, when there were no
alleged errors or admissions of counsel that relate to the fail-
ure to comply with CLE regulations and there was no reason-
able probability that compliance with the CLE regulations
would have changed the outcome of the proceedings.

2. Trial counsel was not ineffective for failing to secure
the services of an interpreter when defendant, during his
jury trial waiver, advised the Court that he could read, write
and understand English, the defendant was told to advise the
Court immediately if there was anything that he did not
understand, and the defendant demonstrated the ability to
understand and speak English during his testimony.

3. Trial counsel was not ineffective in allowing defendant
to waive his right to a jury trial when the record established
that defendant’s waiver was valid.

4. The claim that trial counsel was ineffective for failing
to interview and subpoena a witness was without merit in the
absence of a required certified statement from the witness.

(Ronald D. Morelli)

Michael Streily for the Commonwealth.
William Kaczynski for Petitioner.

CC No. 200307258. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., April 24, 2008—Following a non-jury trial, the

Defendant was convicted of Rape,1 Statutory Sexual Assault,2

Indecent Assault,3 Corruption of Minors,4 and two (2) counts
of Aggravated Indecent Assault of a Child.5 On August 16,
2004, the Defendant was sentenced to not less than 5 years
nor more than 10 years imprisonment at a state correctional
institution.

A direct appeal was filed at No. 240 WDA 2005 with the
Superior Court. On August 23, 2006, the Defendant’s
Judgment of Sentence was Affirmed. The Defendant did not
file a Petition for Allowance of Appeal.

The Defendant filed a pro se Motion for Post-Conviction
Collateral Relief (PCRA). Counsel was appointed and on
October 24, 2007, an Amended Petition for Post-Conviction
Collateral Relief and Petition for Writ of Habeas Corpus was
filed. On March 13, 2008, the Commonwealth filed its
response. On March 14, 2008, a Notice of Intention to
Dismiss PCRA Petition Pursuant to Pa.R.Crim.P. 907 was
filed. On April 2, 2008, the Defendant’s response to that
Notice of Intent to Dismiss was filed. On April 3, 2008, the
Defendant’s PCRA Petition was dismissed pursuant to Rule
907 of the Pennsylvania Rules of Criminal Procedure.

On April 9, 2008, the Defendant filed a Notice of Appeal.
In compliance with an Order dated April 10, 2008, the
Defendant filed a Concise Statement of Matters Complained
of on Appeal.6

The “‘standard of review of a PCRA court’s dismissal of a
PCRA petition is limited to examining whether the PCRA
court’s determination is supported by the evidence of record
and free of legal error.’” Commonwealth v. Sampson, 900
A.2d 887, 890 (Pa.Super. 2006), quoting Commonwealth v.
Wilson, 824 A.2d 331, 333 (Pa.Super. 2003), appeal denied,
576 Pa. 712, 839 A.2d 352 (Pa. 2003)

In his Concise Statement of Matters Complained of on
Appeal, the Defendant asserts that this Court erred when it
denied relief on the issue of whether trial counsel was inef-
fective because at the time he represented the Defendant,
defense counsel was on inactive status with the Pennsylvania
Supreme Court for his failure to have the required number
of continuing legal education (CLE) hours.

The governing rule of law is well-settled on the issue of
ineffective assistance of counsel:

In order for [an] Appellant to prevail on a claim of
ineffective assistance of counsel, he must show, by
a preponderance of the evidence, ineffective assis-
tance of counsel which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place. Appellant must
demonstrate: (1) the underlying claim is of
arguable merit; (2) that counsel had no reasonable
strategic basis for his or her action or inaction; and
(3) but for the errors and omissions of counsel,
there is a reasonable probability that the outcome
of the proceedings would have been different.

The Defendant bears the burden of proving all three
prongs of the test. Commonwealth v. Rathfon, 899 A.2d
365, 369 (Pa.Super. 2006) quoting Commonwealth v.
Johnson, 868 A.2d 1278, 1281 (Pa.Super. 2005) (internal
citations omitted).

This Court found no opinion issued by an appellate Court
of this Commonwealth that deals with the issue of whether a
defendant is denied the right to counsel if the defense attor-
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ney is on inactive status due to non-compliance with CLE
requirements. The California Supreme Court in the case of
The People v. Ngo, 924 P.2d 97 (Ca. 1996), did directly
address the issue. In Ngo, the California Supreme Court
states that the representation of a criminal defendant by
counsel placed on inactive status, for failing to comply with
CLE requirements, does not mean that a defendant is denied
the right to effective assistance of counsel. “[T]he inference
is unwarranted that any and all non-compliance with those
requirements necessarily establishes an attorney’s profes-
sional incompetence or constitutionally deficient perform-
ance in representation following enrollment on inactive sta-
tus.” Id., 99.

In this case, it is clear that defense counsel was not in
compliance with the CLE regulations promulgated by the
Pennsylvania Supreme Court. However, this Court declines
to adopt a per se rule that the Defendant was denied his con-
stitutional right to counsel as a result. See State v. Lentz, 884
So.2d 837 (La. 2003) (“We decline to adopt a rule that repre-
sentation by an attorney ineligible to practice law for failure
to complete CLE requirements is a per se violation of defen-
dant’s constitutional guarantee of assistance of counsel and
reverse the decision of the court of appeal.) Each case pre-
senting this issue needs to be analyzed on it own particular
facts and circumstances. In this matter, it is far from clear
that the Defendant was in any way prejudiced by his coun-
sel’s failure to take CLE classes. The Defendant points to no
errors or omissions of counsel at trial that relate to the fail-
ure to comply with CLE regulations. Furthermore, had
defense counsel complied with CLE rules, it is the opinion of
this Court that there is no reasonable probability that the
outcome of the proceedings would have been different. As a
result, this issue is without merit.7

The Defendant also argues that trial counsel was ineffec-
tive for failing to secure the services of an interpreter for the
Defendant since the Defendant was a native of Jamaica and
had difficulty with the English language. This issue is also
without merit because the Defendant, during his jury trial
waiver, stated that he could read, write, and understand the
English language. This Court also told the Defendant that if
anyone said anything that he did not understand, he was to
advise the Court immediately. (T.T. 4-5)8 The Defendant
never did so. Further, it was obvious when the Defendant
testified at trial in his own defense that he could both under-
stand and speak English.

The Defendant also asserts that trial counsel was ineffec-
tive in allowing him to waive his right to a jury trial.
Pa.R.Crim.P. 620 governs the waiver of the right to a jury
trial, and states that:

In all cases, the defendant and the attorney for the
Commonwealth may waive a jury trial with
approval by a judge of the court in which the case
is pending, and elect to have the judge try the case
without a jury. The judge shall ascertain from the
defendant whether this is a knowing and intelligent
waiver, and such colloquy shall appear on the
record. The waiver shall be in writing, made a part
of the record, and signed by the defendant, the
attorney for the Commonwealth, the judge and the
defendant’s attorney as a witness.

As the Court in Commonwealth v. Foreman, 797 A.2d
1005, 1014-1015 (Pa.Super. 2002) states:

The colloquy conducted by the trial court must
apprise the defendant of the following essential ele-
ments of a trial by jury: that the jury would be
selected from members of the community, that the

verdict must be unanimous, and that the defendant
would be allowed to participate in the selection of
the jury. Our Supreme Court ruled that in deciding
whether a jury waiver is valid, we must employ a
totality of the circumstances analysis which exam-
ines, among other things, the extent to which coun-
sel and client discussed the waiver. Therefore, we
are compelled to go beyond the colloquy and exam-
ine the record as a whole and the circumstances
surrounding Appellant’s waiver of his right to a
jury trial in order to determine whether that waiv-
er was voluntary.

A review of all of the record in this case finds that the
Defendant’s waiver of his right to a jury trial was valid.
Therefore, this issue is also without merit.

Another argument made by the Defendant is that trial
counsel was ineffective for failing to interview and subpoena
a certain witness. However, since no certified statement
from the witness exists as is required, this issue is without
merit.

The Defendant’s final claim is that the cumulative effect
of the errors above discussed prejudiced the Defendant. This
Court finds that Defendant had a fair trial and no cumulative
prejudice exists.

For all of the above reasons, the Order of Court denying
Defendant’s PCRA Petition must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: April 24, 2008

1 18 Pa.C.S. §3121
2 18 Pa.C.S. §3122.1
3 18 Pa.C.S. §3126
4 18 Pa.C.S. §6301
5 18 Pa.C.S. §3125
6 The facts of this case are set forth in the Opinion filed by
the Superior Court at No. 240 WDA 2005.
7 The Defendant’s second issue complained of in his Concise
Statement states this Court erred in denying the Defendant’s
Petition for Writ of Habeas Corpus based on defense coun-
sel’s failure to comply with his CLE requirements. For the
reasons set forth above in response to the Defendant’s first
assertion of error, this argument is also without merit.
8 Numerals preceded by the letters “T.T.” refer to the pages
of the Trial Transcript.
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Janice Lux and John Lux, her husband v. Leo P. Bidula,
M.D. and Arthritis and Rheumatic Disease Associates

Court: Common Pleas
Case Number: GD 04-021884
Jury Verdict: For Defendants
Date of Verdict: 3/13/08
Judge: Scanlon
Pltf ’s Atty: Howard M. Louik; Cindy Stine; Rhonda

Bartlett (Dallas, TX); Kevin E. Oliver
(Dallas, TX)

Def’s Atty: Lynn Bell; Lauren R. Ames (for Defendant
doctor)

Type of Case: Medical Malpractice
Experts: Plaintiff(s):Evan Schlam, M.D. (dermatolo-

gist) (Plantation, FL); Randall Tackett,
Ph.D. (pharmacologist/toxicologist)
(Athens, GA); Roger E. Salisbury, M.D.
(plastic and reconstructive surgery)
(Valhalla, NY); Cheryl Blume, Ph.D. (toxi-
cologist) (Tampa, FL); Everett Dillman,
Ph.D. (economist); Eric Gershwin, M.D.
(allergist) (Davis, CA)
Defendant(s): Ralph DeHoratius, M.D.
(Mickleton, NJ); Donald Stevenson, M.D.
(LaJolla, CA); Harvey Slater, M.D.;
Janice Bowser, M.D.

Remarks: Plaintiffs alleged Defendant doctor deviated from
the standard of care in a number of ways while treating
Plaintiff-wife for chronic pain, including by failing to keep
abreast of the medical literature regarding prescription
drugs. Plaintiffs alleged Defendant doctor knew or should
have known that Plaintiff-wife had suffered past allergic
reactions to non-steroidal anti-inflammatory medications
like the generic Diflunisal (known as Dolobid) at issue in the
within case. Plaintiff-wife suffered a life threatening muco-
cutaneous drug reaction and toxic epidural necrolysis after
taking a medication prescribed by Defendant doctor.
Defendant doctor contended he acted within the standard of
care, and that Plaintiff had a complicated medical history,
was taking a number of medications, and that the pharmacy
provided the generic rather than the medication prescribed.
The jury found in favor of Defendants.

John C. Nickle, Jr. and Evelyn Nickle, husband and wife v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 07-003417
Jury Verdict: For Defendant
Date of Verdict: 3/14/08
Judge: McCarthy
Pltf ’s Atty: Todd Berkey
Def’s Atty: Colin Meneely
Type of Case: Public Transportation
Experts: Plaintiff(s): Donald F. O’Malley, Jr., M.D.

Defendant(s): None
Remarks: Plaintiffs filed this lawsuit after Plaintiff husband,
who is legally blind, was injured while a passenger on
Defendant’s bus. Plaintiff husband informed Defendant’s
driver that he wished to exit the bus at a particular stop. After
presenting his bus pass to the driver, Plaintiff began to
descend the steps when without warning Defendant moved
the bus, causing Plaintiff to fall down the steps and onto the

sidewalk. Plaintiff husband sustained a displaced fracture of
the hip requiring open reduction internal fixation surgery.
Defendant maintained that at all relevant times the bus was
at a complete stop and that Plaintiff merely mis-stepped and
lost his balance. The jury found Defendant was not negligent.

Helen Pampena v.
James Beard & Margaret Beard, his wife

Court: Common Pleas
Case Number: GD 04-027513
Jury Verdict: For Defendants
Date of Verdict: 3/31/08
Judge: O’Reilly
Pltf ’s Atty: Peter J. Pietrandrea
Def’s Atty: Robert A. Weinheimer
Type of Case: Slip and Fall
Experts: Plaintiff(s): Michael Levine, M.D.

Defendant(s): None
Remarks: Plaintiff alleged she fractured her knee when her
foot got caught in a rope which extended from Defendants’
property onto the sidewalk along Defendants’ property. She
alleged the hazard was obscured by leaves and other debris on
the sidewalk. Plaintiff underwent an open reduction internal
fixation surgery to repair the fracture, alleged she sustained
permanent scarring, and alleged her medical bills exceeded
$25,000.00. Defendants maintained that the sidewalk was
clear of any debris that would have obscured the rope and its
presence was obvious. The jury found in favor of Defendants.

Rosemarie M. Pugliese, Individually and as
Administratrix of the Estate of Louis S. Pugliese,

Deceased; and Tara Pugliese v.
Matthew Neubauer

Court: Common Pleas
Case Number: GD 05-003565
Jury Verdict: For Defendant
Date of Verdict: 5/10/07
Judge: O’Brien
Pltf ’s Atty: Thomas D. Berret
Def’s Atty: Stephen J. Summers
Type of Case: Motor Vehicle–Pedestrian
Experts: Plaintiff(s): James L. Kenkel, Ph.D.

(economic loss)
Defendant(s): Charles Winek, Ph.D.
(toxicologist); Daniel R. Aerni, P.E.
(Cincinnati, OH)

Remarks: Plaintiffs’ decedent, Louis S. Pugliese, a pedestri-
an, was struck and killed by Defendant’s vehicle. At the time,
Mr. Pugliese was standing or walking along Route 286 in
Plum Borough. Plaintiffs alleged Defendant Matthew
Neubauer was driving his vehicle at a speed in excess of the
posted speed limit and at an excessive speed for the wet,
dark conditions. Plaintiffs also alleged that prior to the
crash, Defendant had replaced the factory headlights on his
vehicle with headlights of a type prohibited by Pennsylvania
law. Defendant contended that Plaintiffs’ decedent darted
into the path of the vehicle and that Defendant at all times
operated his vehicle lawfully and with due care. Defendant
claimed the cause of collision was decedent’s intoxication.
The jury found in favor of Defendant.

J U R Y  V E R D I C T S
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Richard Scampone, Extr. of the Estate of Madeline
Scampone v. Highland Park Care Center, LLC d/b/a

Highland Park Care Center, Grane Healthcare Company,
Grane Associates, L.P., Trebro, Inc.

Court: Common Pleas
Case Number: GD 05-024806
Jury Verdict: For Plaintiff, $193,500.00
Date of Verdict: 6/1/07
Judge: Colville
Pltf ’s Atty: Peter D. Giglione; Bennie Lazzara (Tampa,

FL); Joseph H. Ficarrotta (Tampa, FL)
Def’s Atty: John A. Bass; Michael K. Feeney
Type of Case: Negligence
Experts: Plaintiff(s): Dean Nickles, M.D.

(geriatrics)(Oakland, CA); Howard
Corbert, M.D.; Kathleen Hill-O’Neill,
(elder care) (Philadelphia, PA)
Defendant(s): Douglas Clough, M.D.
(geriatrics); Judith Kaufmann, Ph.D.
(elder care)

Remarks: Plaintiff alleged that his 94 year old mother’s heart
attack and death were caused by dehydration and were the
result of sub-standard care provided by Defendant nursing
home. Plaintiff alleged that in the months prior to his mother’s
death, Defendant’s facility was understaffed and its employ-
ees failed to provide his mother with food and water, resulting
in malnutrition, dehydration and a fatal heart attack. Plaintiff
presented evidence that the facility had been cited by the state
Department of Health for various violations arising from sim-
ilar injuries to other residents prior to his mother’s death and
that the violations of regulations was evidence of notice to
Defendants of the sub-standard care. Compulsory non-suit
was granted upon motion of Defendant Grane Healthcare Co.,
and voluntary non-suit was entered as to Grane Associates
and Trebro. Defendant Highland Park Care Center denied the
allegations. It contended there was no evidence of under-
staffing and that Decedent’s physician examined her two days
prior to her discharge yet failed to order intravenous fluids.
Defendant’s expert opined the heart attack was caused by a
stroke diagnosed only after Plaintiff ’s Decedent was trans-
ported from its facility to the hospital. The jury found
Defendant was negligent and awarded Plaintiff $52,666.67 in
wrongful death damages and $140,833.33 in survival action
damages for a total of $193,500.00.

Edward Simon t/d/b/a Edward Simon & Company v.
Manfred, Diller & Lloyd

Court: Common Pleas
Case Number: GD 05-025897
Jury Verdict: For Plaintiff in amount of $16,398.70
Date of Verdict: 9/20/07
Judge: O’Reilly
Pltf ’s Atty: Michael Balzarini
Def’s Atty: Patricia A. Monahan
Type of Case: Contract
Experts: Plaintiff(s): Armondo N. Castellini

(Denville, NJ) (insurance consultant)
Defendant(s): None

Remarks: Plaintiff, a designer and installer of sound systems,
leased sound equipment and sub-leased it to another compa-
ny while storing it on Plaintiff ’s business premises. The sub-
lease required the sub-lessee to insure the equipment during
the lease term. Sub-lessee did so through Defendant, an
insurance agency. Plaintiff ’s business premises and contents
were thereafter damaged by flooding. Plaintiff filed this law-
suit against Defendant alleging Defendant certified that

Plaintiff was the named insured on the policy, but thereafter
issued the policy in the name of sub-lessee only, without
notice to Plaintiff, and did not notify Plaintiff when the sub-
lessee failed to make premium payments, causing the insur-
ance to lapse. As a result, Plaintiff  erroneously believed the
business premises and contents were insured. Defendant
contended Plaintiff could not justifiably rely on a certifica-
tion over two years’ old by the time of the loss, that Plaintiff
never took any steps to obtain insurance and that Plaintiff ’s
damages were greatly inflated. The case went to the jury on
damages only after Plaintiff was granted a directed verdict
on liability. The jury awarded Plaintiff $16,398.70.

Dennis J. Spyra, Esq. and Charney R. Sypra, Esq. v.
West Penn Power Company d/b/a Allegheny Power,

and Townsend Tree Service Co., Inc.

Court: Common Pleas
Case Number: GD 05-010421
Jury Verdict: For Defendants
Date of Verdict: 1/16/08
Judge: O’Brien
Pltf ’s Atty: Alan E. Cech
Def’s Atty: Edward A. Miller
Type of Case: Negligence
Experts: Plaintiff(s): Regis A. Zapatka, RLA

(horticulturalist)
Defendant(s): Walter G. Jarosh;
Robert W. Bruhn, P.E.; Glen Rudzinski

Remarks: Defendant power company engaged the services of
Defendant tree service to maintain power lines. Plaintiffs
alleged Defendant tree service sought permission to enter
their property to trim a tree and cut brush. Plaintiffs alleged
Defendant tree service exceeded the permission granted,
coming onto Plaintiffs’ property and clear cutting timber over
a wide area. Plaintiffs alleged Defendant’s actions caused the
loss of mature trees and erosion on their property. Defendant
contended it did not exceed the permission granted it by
Plaintiffs. The jury found Defendants were not negligent.

Alan L. Tuttle and Corey Lea Simpson-Tuttle v.
Universal Forest Productions, Inc.

Court: Common Pleas
Case Number: GD 05-010818
Jury Verdict: For Defendant
Date of Verdict: 1/30/08
Judge: Folino
Pltf ’s Atty: Stanley A. Winikoff; Michael C. Hamilton
Def’s Atty: Heather S. Heidelbaugh; Christopher S.

Channel
Type of Case: Negligence
Experts: Plaintiff(s): Jon B. Tucker, M.D.; David M.

Babins, M.D.; Garrett W. Dixon, M.D.;
Ronald E. Tomasetti, C.D.S. (Abington,
PA); Donal Kirwan; Lawrence S.
Ostrowski, Ph.D.
Defendant(s): Gary S. Gruen, M.D.;
Mark L. Heckman, M.Ed. (voc. rehab.);
Sher Paul Singh,  Ph.D.; Jeffrey Kann, M.D.

Remarks: Plaintiff sustained serious and disabling fractures
to his right leg when he was struck by two 900 pound bundles
of floor joist being unloaded from his tractor trailer by
Defendant’s employees. Plaintiff alleged his disabling
injuries resulted from the careless manner in which
Defendant’s agents had both loaded and unloaded his truck.
Defendant contended the employee who was unloading the
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truck was properly trained and had extensive experience.
Further, Defendant contended Plaintiff failed to heed its
agent’s warning to stand clear during unloading. The jury
found Defendant was not negligent.

Zoe Malinoski, a minor, by and through her parent and
natural guardian, Sandra Malinoski v. Sarah Fairbanks

Court: Common Pleas
Case Number: GD 07-002774
Jury Verdict: For Plaintiff in the amount of $390,991.29
Date of Verdict: 2/6/2008
Judge: Lutty
Pltf ’s Atty: Matthew L. Kurzweg
Def’s Atty: Jeffrey A. Ramaley
Type of Case: Motor Vehicle–Pedestrian
Experts: Plaintiff(s): Elizabeth Tyler-Kabara, M.D.,

Ph.D.; Barbara Gaines, M.D.; Edward
Barksdale, M.D.; John Falcone, M.D.;
Gary Gruen, M.D.
Defendant(s): None

Remarks: Plaintiff, a minor pedestrian, was struck by
Defendant’s vehicle while crossing the intersection State Route
130 at Roland Road. The impact caused skull and facial frac-
tures, multiple hematomas and brain hemorrhages, five broken
teeth, damage to her liver and pancreas, as well as scarring.
Since the collision, Plaintiff has suffered from seizures, post-
concussive migraine headaches, memory loss and cognitive
impairment. Plaintiff claimed past and future medical bills, loss
of future earnings, and pain and suffering. Defendant main-
tained minor Plaintiff entered the roadway suddenly, after dark,
wearing dark clothing and in an area without a crosswalk. The
jury found that Defendant was negligent but that Plaintiff was
25% contributorily negligent. The jury awarded $521,321.72,
which was reduced by 25%, to $390,991.29.

Thomas D. Arbogast v. Kenneth F. Gregory; John Doe
(Family member of Kenneth F. Gregory; and

Jane Doe (Family member of Kenneth F. Gregory)

Court: Common Pleas
Case Number: GD GD 04-023416
Jury Verdict: For Defendants
Date of Verdict: 1/8/08
Judge: Scanlon
Pltf ’s Atty: John K. Gisleson and David E. Holliday
Def’s Atty: Laura R. Signorelli
Type of Case: Motor Vehicle–Motorcycle
Experts: Plaintiff(s): None

Defendant(s): None
Remarks: Plaintiff alleged he was injured while riding his
motorcycle when a red pick-up truck made an abrupt left
turn in front of him, without signaling, causing Plaintiff to
fall to the ground to avoid colliding with the truck. The driv-
er and the pickup truck then fled the scene. Plaintiff alleged
he later encountered Defendant Gregory and identified him
as the owner of the truck. Plaintiff suffered injuries to his
left scapula, clavicle and a rib when he fell. Defendant
denied any involvement in the incident. The jury found
Defendant was not negligent.

Margaret E. McHenry and Diane M. Atkinson v.
Michael Vargas and Deborah Vargas

Court: Common Pleas
Case Number: GD 06-012028

Jury Verdict: For Defendants
Date of Verdict: 1/16/08
Judge: Colville
Pltf ’s Atty: Edward A. Shenderovich;

Craig L. Fishman
Def’s Atty: David J. Rosenberg
Type of Case: Negligence/Contract
Experts: Plaintiff(s): Mark Gillece (plumbing);

David S. Ginsburg (inspection and testing
for mold); Peter Akey (mold remediation)
Defendant(s): Robert Hubbard, P.E.;
Mark Barlow (insurance consultant)

Remarks: Plaintiffs and Defendants entered into an agree-
ment for sale of a vacant house owned by Plaintiffs.
Defendants’ mortgagor required minor repairs prior to clos-
ing, including removal of the third floor kitchen sink. Mr.
Vargas entered the house and removed the sink. A plumber
capped the water lines the following day. Mr. Vargas then
returned to the residence and turned on the main water sup-
ply to test the caps. He noted that the caps were not leaking
then left the house without turning off the water. The next day
a neighbor advised Mr. Vargas by phone that he noticed a
water stain on the outside of the house. Mr. Vargas rushed to
the house and found it had been flooded. The house was not
insured at the time of the incident. Plaintiffs alleged that the
needed repairs far exceeded the sale price of the house and
that Mr. Vargas’ negligence in leaving the water turned on
caused the property damage. Defendants contended that an
investigation revealed the cause of the damages was the third
floor toilet and not the third floor kitchen sink removed by
Mr. Vargas. The jury found Defendants were not negligent.

Kameela Roach, an individual v.
Mark M. Pikur, DDS/DMD, a licensed professional;

Spencer T. King, DDS/DMD, a licensed professional;
Spencer T. King, DDS t/d/b/a Spencer T. King & Associates,
Spencer T. King & Associates, Inc. and/or Dr. King & Assoc.

Court: Common Pleas
Case Number: GD 05-023757
Jury Verdict: For Plaintiff in the amount of $3,600.00.

50% Mark M. Pikur, DDS and
50% Spencer T. King & Associates.

Date of Verdict: 1/23/08
Judge: O’Reilly
Pltf ’s Atty: Fred G. Rabner
Def’s Atty: Francis Garger and Lauren R. Ames

(Defendant Pikur);  Mark L. Reilly
Type of Case: Dental Malpractice
Experts: Plaintiff(s): Carl Medgaus, DMD

Defendant(s): Lee J. Dreven, DMD; David
J. Datillo, DDS

Remarks: Plaintiff presented to Defendants’ office and was
seen by Dr. Pikur, an independent contractor. He examined
her, diagnosed the problem and recommended a root canal.
During the course of the procedure part of a dental file broke
off and embedded in the canal. Plaintiff alleged she was not
told of the broken file and that as a result of the object
remaining in the canal, Dr. Pikur was unable to remove all of
the root or properly seal the canal. Plaintiff alleged she suf-
fered infections and pain as the result of Defendants’ negli-
gence and ultimately lost the tooth, which had to be replaced
with an implant. Defendants maintain that Plaintiff was
properly informed of the incident and that Defendants did
not deviate from the relevant standard of care. The jury
found Defendants were negligent and awarded Plaintiff the
sum of $3,600.00.
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Sally Gould, in her own behalf and as Executrix of the
Estate of Donald Gould, deceased v. Liberty Lighting

Products, Inc. and Joshua Spiegel, an individual

Court: Common Pleas
Case Number: GD 06-024525
Jury Verdict: For Plaintiff in the amount of

$6,000,000.00, molded to $2,000,000.00
Date of Verdict: 1/31/08
Judge: Scanlon
Pltf ’s Atty: Philip A. Ignelzi; Michael A. Murphy;

John D. Perkosky
Def’s Atty: Paul T. Grater; Frederick L. Segal
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Cpl Douglas L. Bartoe

(PA State Police); Bennett Omalu, M.D.
(pathologist);  Steven Klepper, Ph.D.
(economic loss)
Defendant(s): None

Remarks: Plaintiff ’s Decedent Donald Gould collided with a
vehicle shortly after that vehicle rear-ended another vehicle
on a parkway east on-ramp. Mr. Gould exited his vehicle to
check on the driver of the car he struck and was standing
next that car when Defendant Spiegel, operating a vehicle
owned by his employer, Defendant Liberty Lighting, alleged-
ly attempted to maneuver around the three car collision.
Defendant struck the car next to which Mr. Gould was stand-
ing and struck Mr. Gould causing fatal injuries. Defendants
contended Defendant Spiegel lost control of his vehicle due to
black ice on the roadway. The jury found Defendant was neg-
ligent and was acting in the course of his employment with
Defendant Liberty Lighting at the time of the crash. The jury
awarded Plaintiff $6,000,000.00, which verdict was molded to
$2,000,000.00 pursuant to agreement of the parties.

Todd Moody v. St. Margaret’s Hospital,
Warren Ostlund, M.D. and Mohammad Ilyas, M.D.

Court: Common Pleas
Case Number: GD 02-003146
Jury Verdict: For Defendants
Date of Verdict: 3/14/07
Judge: Lutty
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: Lynn E. Bell, Lauren R. Ames, Todd W.

Elliott (for Defendant Ilyas); Samuel H.
Foreman, (for Defendant Ostlund); Howard
Chajson (for St. Margaret’s Hospital)

Type of Case: Medical Malpractice—Cancer
Experts: Plaintiff(s): Walter Stadler, M.D., FACP

(Chicago, IL); A. Robert Tantleff, M.D.
(East Hills, NY); Harold S. Parnes, M.D.
(Brooklyn, NY); Jay K. Jarrell (certified
personnel consultant); John M. Dagnon,
M.B.A., C.P.A, C.V.A.
Defendant(s): Richard Greenberg, M.D.
(Philadelphia, PA); Richard L. Weinberg,
M.D.; Anthony Lupetin, M.D.; Mark
Gleason, CPA,; Dennis Meisner, M.D. (East
Hills, NY); Douglas S. King; Stanley
Geyer; Philip J. Walther, M.D., Ph.D.
(Durham, NC); Robert Bahnson, M.D.
(Columbus, OH); Gene Finley, M.D. (for
Defendant Ostlund);  Jules Sumkin, M.D.;
Dennis Meisner, M.D.; Douglas S. King;
Stanley Geyer, M.D.; Gene Finley, M.D.;
Robert Bahnson, M.D., F.A.C.S (Columbus,
OH) (for Defendant Ilyas);   Timothy M.

Campbell, M.D.; Richard Greenberg, M.D.
(Philadelphia, PA), Richard L. Weinberg,
M.D.; Anthony Lupetin, M.D.; Dennis
Meisner, M.D. (East Hills, NY) (for
Defendant St. Margaret’s Hospital)

Remarks: Plaintiff alleged Defendants failed to diagnose
and treat his cancer over an eight year period, which allowed
the cancer to transform from a relatively benign form to a
far more aggressive and lethal adenocarcinoma, which
increased the likelihood that he would die from the disease.
Plaintiff further alleged  that as a result of the negligence of
the various defendants, he suffered from severe ill health,
pain and disability throughout that period. Defendants con-
tended that Plaintiff presented a rare clinical situation and
alleged Plaintiff failed to comply with the advice of his
physicians regarding treatment. The jury found Defendants
were not negligent.

Shaila Cabbagestalk v. William Taylor

Court: Common Pleas
Case Number: GD 07-002927
Jury Verdict: For Plaintiff in the amount of $1,000.00
Date of Verdict: 3/13/08
Judge: O’Reilly
Pltf ’s Atty: Andrew J. Leger, Jr.
Def’s Atty: Mark J. Golen
Type of Case: Motor Vehicle—Pedestrian
Experts: Plaintiff(s): Eva M. Vogeley, M.D.; Richard

M. Klein, M.D.; Joanna M. Costello, M.D.;
Michael Levine, M.D.
Defendant(s): Nicholas Sotereanos, M.D.

Remarks: Plaintiff, a pedestrian utilizing a crosswalk at the
intersection of Brownsville Road and Knox Ave, was struck
by Defendant’s vehicle as he tried to make a right turn onto
Brownsville Road. Plaintiff alleged she suffered a fractured
patella and a microfracture to the lateral femoral condyle.
Her damages included past lost wages of $3,051.00 as well as
pain and suffering. Defendant’s expert maintained the injury
was a contusion and opined there was no objective evidence
to explain Plaintiff ’s ongoing pain complaints. The jury
found in favor of the Plaintiff and awarded $1,000.00.

Angelo DeCiantis v. Donna Caroscilli

Court: Common Pleas
Case Number: GD 06-029868
Jury Verdict: For Defendant
Date of Verdict: 3/19/08
Judge: Colville
Pltf ’s Atty: Jon R. Perry
Def’s Atty: Laura R. Signorelli
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Mark W. Van Dyke, D.O.

Defendant(s): None
Remarks: Plaintiff was struck from behind by Defendant while
stopped in the right hand lane at the intersection of the Liberty
Tunnels and Saw Mill Run Blvd. Plaintiff alleged the collision
caused an acceleration/deceleration injury which aggravated a
previously asymptomatic arthritic condition in Plaintiff’s neck.
Plaintiff alleged the injury caused a permanent reduced range
of motion and pain symptoms in his neck. Defendant contended
the within collision was a minor impact, low speed crash.
Default judgment was taken prior to trial for Defendant’s fail-
ure to answer the Complaint. The trial proceeded on the issues
of damages only. The jury concluded Plaintiff had suffered no
damages as the result of Defendant’s negligence.
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William Booker and Candice Booker,
husband and wife v.

County of Allegheny and
Greenbriar Investment Co., LLC

Right of Redemption after Sheriff ’s Sale—Inconsistent
Statutes

1. Where statutes are inconsistent as to whether there
exists a right of redemption for non-vacant and non-com-
mercial property, the more recent statute will control.

2. Provision of statute adopted in 2004 permitting
redemption within nine months after a sheriff ’s sale, where
property is neither vacant nor commercial, will be enforced.

3. Since redemption does not call into question the proce-
dural steps that led to the sheriff ’s sale, and is therefore not
an attempt to go behind the sale, it does not violate the pro-
visions of 53 P.S. §7382 stating that after a deed is delivered
following a sheriff ’s sale, the “validity thereof shall not be
questioned for any cause whatsoever.”

(Margaret P. Joy)

Robert B. Stein and Lauren R. Fertelmes for Petitioners.
Joseph W. Gramc for County of Allegheny.
David S. Bloom for Greenbriar Investment Co., LLC.

No. GD 06-6750. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., May 22, 2008—This interesting case presents

the question of how to resolve apparently conflicting Acts of
Legislature involving the right of redemption, if any, after
Sheriff Sale on a judgment for delinquent taxes.

Specifically, Petitioners, William Booker and Candice
Booker, his wife (“Booker”) filed a Petition for Rule to Show
Cause Why the Sheriff Sale of property owned by them at
231 Wainwright Drive in the City of McKeesport should not
be set aside. Said Rule was issued by my colleague the
Honorable Paul Lutty on October 24, 2007. The parties there-
after took depositions, and the case came before me on April
17, 2008, the Return Day for the Rule.

The facts show that Booker owned the property at 231
Wainwright Drive, but had never resided in it. Rather, the
home was purchased as a residence for the aged mother and
uncle of William Booker. A sister of William Booker,
Margaret Rayber (“Rayber”) was to live in the house and act
as a caregiver for the two elderly relatives. No rent was paid,
or to be paid to Booker, but the occupants, including Rayber
were to pay the taxes and utilities on the property as well as
see to its maintenance. The home is a commodious residence
in the Haler Heights section of McKeesport, and its assessed
market value for 2007, according to the Allegheny County
Assessment Office, is $183,000.

The foregoing arrangement among the Booker family
continued until the death of both elderly residents.
Thereafter, Booker agreed to permit Rayber to continue to
live in the home under the same arrangement as had been in
place while the two other residents were still living.

It appears, however, that in at least 2006, Rayber was
unable to pay all the taxes, but did not tell her brother
William Booker, or her sister-in-law, Candice Booker that
she could not pay the taxes. Booker was not told by his sister
of this problem until after the property was sold at Sheriff ’s
Sale, and the buyer at that sale, Greenbrier Investment
Company, LLC (“Greenbrier”) sent a letter to Rayber at 231

Wainwright advising that it had bought the property. The let-
ter from Greenbrier was dated September 20, 2007. (Rayber
Depo. Exhibit 6). The Petition for Rule involved herein was
filed October 24, 2007. The record further shows that the
Sheriff ’s Deed to Greenbrier for this property was acknowl-
edged by the Sheriff on August 20, 2007, and recorded
October 24, 2007.

Depositions pursuit to the Rule, were taken of the
Bookers and Rayber, and filed of record.

ANALYSIS
I conducted argument on April 17, 2008, the Return day,

and received the entire file including deposition transcripts.
At argument, Booker raised two issues: (1) the judgment on
which the sale was based was not properly served, and is a
nullity; and (2) the provisions of 53 P.S. §7293 provide an
absolute right of redemption within 9 months of the Sheriff ’s
Deed provided the property is neither vacant nor commer-
cial. Greenbrier countered by citing to 53 P.S. §7282, which
contains language that there is no right of redemption at all
available to Booker. It also pointed out the Sheriffs return of
service shows personal service on the person in charge at
231 Wainwright Drive. The applicable law, in pertinent part,
is as follows:

§7282 Counties of first class; recovery of judgment; sale free
from claims:

In addition to the remedy prescribed in sections
twenty-eight and thirty-one of this act, [not here
relevant] whenever a claimant in any county of the
first class has obtained a judgment upon its tax or
municipal claim, it may file its petition in the court
in which the proceeding is pending, setting forth
the facts necessary to show the right to sell, …

If, upon a hearing, thereafter the court is satisfied
that service has been made of said rule upon all
interested parties in accordance with section 39.2
[not relevant here] and that the facts stated in the
petition be true, it shall order and decree that said
property be sold at a subsequent sheriff ’s sale at a
time to be fixed thereafter by the claimant, at least
one year after the date of the decree,…

In addition to the remedy prescribed in section 28,
[not here relevant] whenever a municipality in any
county of the second class has obtained a judgment
on a tax or municipal claim, it may file its petition
in the court in which the proceeding is pending.
The petition shall set forth the facts necessary to
show the right to sell;…

If, upon a hearing thereafter, the court is satisfied
that proper service has been made of said rule on all
interested parties in accordance with section 39.2
and that the facts stated in the petition are true, it
shall order and decree that the property be sold at a
subsequent sheriff ’s sale at a time fixed by the
claimant, clear of all claims, liens, mortgages,
groundrents, charges and estates, to the highest bid-
der at such sale, and the proceeds realized there-
from shall be distributed in accordance with the pri-
ority of such claims, liens, mortgages, groundrents,
charges and estates, and the purchaser shall take
and forever thereafter have an absolute title to the
property sold, free and discharged of all tax and
municipal claims, liens, mortgages, groundrents,
charges and estates of whatsoever kind, and not
thereafter subject to any right of redemption….
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In counties of the second class, upon return of the
writ upon which the sale was made and if no peti-
tion to set aside the sale is pending, the prothono-
tary shall satisfy all tax claims and municipal
claims divested by the judicial sale….

Upon the delivery by the sheriff of a deed for any
property sold under the provisions of this section,
the judgment upon which such sale was had shall
thereupon and forever thereafter be final and con-
clusive, and the validity thereof shall not be ques-
tioned for any cause whatsoever. [EMPHASIS
SUPPLIED]

§7293 Redemption

(a) The owner of any property sold under a tax
or municipal claim, or his assignees, or any
party whose lien or estate has been discharged
thereby, may, except as provided in subsection
(c) of this section, redeem the same at any time
within nine months from the date of the
acknowledgment of the sheriff ’s deed therefor,
upon payment of the amount bid at such sale;

Counsel for Greenbrier did an excellent job in research-
ing the applicable law, and finding that the statute relied on
by Booker was apparently repealed in 1942, and, thus, there
is no right of redemption. I do not believe however, that
Counsel took his research far enough. My own research
shows redemption to still be available.

Specifically, the omnibus Act of Legislature attempting to
codify and set forth a comprehensive plan for collecting
delinquent liens and taxes was passed on May 16, 1923, and
signed by Governor Gifford Pinchot. That Act of Assembly
consisted of 41 sections, and ran to 20 pages. (herein the
“Act”). Over the years, that Act was amended several times,
and it is the interplay between and among these
Amendments that has created the dispute herein.

In Purdon’s Consolidated Statute Annotated, a service
published by the West Publishing Company, the Acts of
Assembly are categorized, edited and annotated. This is a
service, and a research tool learned in law school, which
remains invaluable.

The Act involved herein appears in Volume 53 of
Purdon’s, Sections 7101 through 7194. Over the years it has
been amended several times, including amendments that
address this issue of redemption. I set forth those instances
below:

1. As aptly noted by Greenbrier’s counsel, the orig-
inal Act, at Section 32, provided for redemption
within one year from the date of the acknowledg-
ment of the deed by the Sheriff. (Exhibit “A” to
Greenbrier Brief). In the immediately preceding
Section, (Section 31), however, the last two para-
graphs thereof, it references “…the right to redeem
as provided by law,” but also provides that once the
deed is delivered it is conclusive as to all matters
which could have been raised as a defense.

2. Counsel was likewise diligent in unearthing the
Act of May 22, 1945, Act 342 of 1945, and there
presents Section 31.1, which addresses the right of
a claimant who possesses a judgment upon its tax
or municipal claim; and which eliminates the right
of redemption. Further, it has a Section 2 that
repeals the aforesaid Section 32 (the one year right
of redemption) in so far as inconsistent with this

amendment. However, this Amendment was only
applicable in counties of the first class
(Philadelphia). Thus, I do not believe this Section
31.1 repealed anything applicable to Allegheny
County because retaining the right to redemption
in Allegheny County is not inconsistent with a
repealer for Philadelphia alone.

3. Our inquiry does not stop there, however,
because the current verbiage in the Act on which
Greenbrier relies, and which addresses counties of
the second class, even though the title says counties
of the first class, says there is no right of redemp-
tion. However, the Act, when passed in 1923 did not
differentiate between 1st and 2nd class counties.
Our inquiry then is how did the aforesaid clause get
into the Act and when? Pursuit of this question
shows a dynamic within our legislature over the
right of redemption.

4. In 1986, Section 32(d) of the Act was amended to
provide for redemption within 3 months from the
acknowledgment of the deed by the Sheriff. (Act
113 of 1986).

5. Then in 1990, the language involved herein got in
as Section 32(a) to the Act and provided for
redemption within 1 year, but provided for no
redemption in counties of the First Class. See 32(c).

6. In 1992, by Act 135, the Act was again amended
to provide that in counties of the second class after
return of the writ upon which the sale was made
and upon the expiration of the statutory right of
redemption, the prothonotary shall satisfy all tax
claims and municipal claims divested by the judi-
cial sale. It further provides in Section 31.1, the
exact language relied on by Greenbrier here.

7. Finally, the Act was again amended in 2004, Act
83 whereby a Section 32 was added to provide for
redemption within 9 months provided the property
is neither vacant nor commercial, the exact lan-
guage relied on by Booker.

The property herein was at all times inhabited by
Bookers’ relative, who was not paying rent, so in my judg-
ment it falls within the scope of the above redemption
statute. As to the apparent conflict between the 2003 and
2004 amendment, the more recent enactment, which has no
limitation on the right of redemption, is controlling.
Accordingly, I will make the Rule Absolute, and permit
Booker to redeem the property subject to the conditions
specified in Section 7293.

As to the claim of defective service, I am not persuaded,
and the language in Section 7282 provides that upon delivery
of the deed (which has happened here) the judgment upon
which the sale was made is conclusive, and the validity
thereof shall not be questioned for any reason. Thus, I do not
believe the issue raised about service of the Rule or the
Complaint is valid, and I grant no relief on that point.

Counsel for Greenbrier, in his brief at page 5, 2d full
paragraph, alludes to Section 7281 as the section to which
Section 7293 (the right of redemption) applies, specifically
citing to subsection (b) thereof.

After analyzing Section 7281, I find nothing in it that
varies significantly from Section 7282 in terms of how a sale
is finally concluded. Given that Section 7293 uses the all-
encompassing term “…any property sold under a tax or
municipal claim,” it definitely includes this house in
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McKeesport. Therefore, Booker, who has complied with all
other conditions of Section 7293, must be permitted to
redeem this property.

I would also observe that the language in Section 7382
making the sale conclusive as to all defenses does not impact
Section 7393. The conclusiveness of a judgment vel non goes
to whether the sale was legally correct and all necessary pre-
sale steps were correct. If not, the sale and/or the judgment
may be attacked. However, in the interest of finality, this
particular Act makes it extremely difficult, if not impossible,
to go behind the judgment. Hence, the last sentence of
Section 7382.

Redemption, however, is not a going behind the judgment
or otherwise calling into question the procedural steps that
led to the sale. Rather, redemption is a species of sovereign
largesse developed out of a societal judgment, and our fun-
damental high regard for realty, that people ought to be able
to recapture their homes, even if sold, if they reimburse all
the costs incurred.

The redemption statute reads that he who redeems must
pay “…the amount bid at sale; the cost of drawing, acknowl-
edging, and recording the sheriff ’s deed; the amount of all
taxes and municipal claims, whether or not entered as liens,
if actually paid; …the insurance upon the property and other
charges and necessary expenses of the property, actually
paid, less rents or other income therefrom, and a sum equal
to interest at the rate of ten percent per annum thereon, from
the time of each such payments.”

My Order herein permits redemption, and I trust that the
parties can work out the proper payment. If a problem
should arise, I will decide.

As noted, the Rule entered on October 23, 2007 is made
absolute and the Petition to Redeem filed by Booker is
GRANTED. So ORDERED.

BY THE COURT:
/s/ O’Reilly, J.

Dated: May 22, 2008

Wyatt Incorporated v.
Citizens Bank of Pennsylvania and

Mellon Bank, N.A.
Alteration and Repair—Attorneys’ Fees—Erection and
Construction—Mechanics’ Liens—Notice—Contractor and
Subcontractor Payment Act

1. Under the Mechanics’ Lien Law, a subcontractor is
required to provide notice prior to filing a claim for unpaid
labor or materials with the type of notice depending on the
character of the work performed.

2. Erection and construction work does not require a pre-
liminary notice but does require formal written notice of an
intention to file a mechanics’ lien claim at least 30 days prior
to filing such a claim.

3. Alteration and repair work does require a preliminary
notice by each Plaintiff prior to completing its work on the
project.

4. The Court found that the project at issue was erection
and construction under the Mechanics’ Lien Law so no pre-
liminary notice was required, and Plaintiffs were entitled to
recover the full amount of their claims.

5. The Court found that the extensive demolition and con-
struction work performed by the Plaintiffs constituted an
adaptation of an existing improvement which rendered the
building fit for a new use and effected a material change in
the interior of the structure.

6. The work performed by the Plaintiffs was of such a
permanent character that it would pass as part of the free-
hold estate.

7. Citizens’ status was an “owner” rather than a contrac-
tor while the Plaintiffs were subcontractors.

8. The Court cannot apply the terms of the Contractor and
Subcontractor Payment Act to the claims for attorneys’ fees,
penalties and interest sought by the subcontractor Plaintiffs
against the owner with whom the subcontractors had no con-
tractual relationship.

(Carol Sikov Gross)

Jeffrey P. Brahan for Plaintiff.
Nicholas Deenis, Eric M. Hurwitz, and Joshua R. Lorenz for
Defendants.

No. GD 03-9149. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 27, 2008—The Plaintiffs in this action,

Wyatt Incorporated, Lighthouse Electric Company,
Apostolos Group, Inc., Mendel Steel and Ornamental Iron
Company and James E. Huckestein, Inc., are contractors
who filed mechanics’ lien claims against Citizens Bank of
Pennsylvania (Citizens) and Mellon Bank, N.A. (Mellon).
The five separate actions were consolidated by Order of
Court entered August 22, 2003. After Plaintiffs filed
Mechanics’ Lien Complaints, the actions were consolidated
for trial by Order dated January 11, 2006.

Following a non-jury trial, this Court entered a Verdict on
October 4, 2006 in favor of all the Plaintiffs on their mechan-
ics’ lien claims and against Defendant, Citizens, as follows:

Lighthouse Electric Company         $ 111,680.01
Wyatt Incorporated 83,779.83
Apostolos Group, Inc. 41,470.50
Mendel Steel and Ornamental

Iron Company 66,846.98
James E. Huckestein, Inc. 97,651.43

(Wyatt Incorporated v. Citizens Bank of Pennsylvania and
Mellon Bank, N.A., GD03-9486, Non-Jury Verdict, October 4,
2006). The Court also filed an Opinion on that same date set-
ting forth the basis for its Non-Jury Verdict.

All of the parties filed Motions for Post-Trial Relief.
Following the submission of briefs by the parties and oral
argument, the Court entered an Order of Court on
September 17, 2007 denying Citizens’ Motion for Post-Trial
Relief and granting the Motions for Post-Trial Relief filed by
the five Plaintiffs to the extent that they requested the award
of interest on their claims and the Non-Jury Verdict was
accordingly amended to add interest from the dates on
which the mechanics’ liens were filed. The Motions for Post-
Trial Relief as to Plaintiffs’ other requests for relief were
denied. The parties’ appeals to the Pennsylvania Superior
Court followed.

The cause of action arose from work performed at Three
Mellon Bank Center in Pittsburgh, Pennsylvania, a 41-story
office building built in the late 1940’s. Mellon Bank is the
owner of the premises and entered into a ten-year lease with
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Citizens for nine full floors as well as a portion of the seven-
teenth floor and the basement consisting of approximately
206,000 square feet.

Prior to this time, Citizens did not have a presence in
Western Pennsylvania. Citizens sought to expand its banking
operations into Western Pennsylvania and leased the space
at Three Mellon Bank Center in order to perform banking
functions and to construct a regional headquarters, includ-
ing executive offices.

Citizens retained Carlson Implementation Associates,
Inc. (Carlson) as the construction company responsible for
the design and remodeling of the existing space at the prem-
ises for Citizens. Carlson was the only construction company
interviewed by Citizens and the job was not put out for com-
petitive bids.

Carlson initially submitted a Guaranteed Maximum Price
(GMP) proposal to Citizens which set the maximum price of
construction at approximately $12 million. Under the terms
of the proposal, Carlson was to be “at risk” or would incur all
costs of performing the Project even if the total costs exceed-
ed the adjusted contract sum.

Although the form contract was submitted by Carlson, it
was never signed nor was any other written agreement
between Carlson and Citizens ever executed. Carlson sub-
mitted a number of change orders to Citizens that increased
the GMP by approximately $2 million.

The five Plaintiffs herein entered into agreements with
Carlson to perform work on the premises. The subject build-
ing is a steel structure with an outer skin and core areas
which are structural areas in the building which cannot be
taken down without causing the collapse of the entire build-
ing. The space on each floor was gutted with the exception of
the core.

On January 2, 2003, Citizens released final payment for
the Project to Carlson, although the work of Plaintiffs had
not been completed at the time. Citizens and Carlson did not
perform the final cost analysis which had been contemplat-
ed under the proposed GMP contract. Citizens had never
requested Carlson to post a bond to protect against potential
liens and did not exercise any of the rights available under
the unsigned contract to protect against claims of unpaid
contractors or suppliers. Accordingly, the five Plaintiffs
herein filed mechanics’ lien claims.

Carlson filed for bankruptcy on March 12, 2003 in the
United States Bankruptcy Court for the District of
Massachusetts at Case No. 03-12033. Some of the Plaintiffs
received distributions from the Carlson bankruptcy, but
none have been paid in full.

All parties acknowledge that partial payments were made
to Plaintiffs by Carlson in varying amounts. There is no indi-
cation on the record that Citizens ever expressed any dissat-
isfaction with the work performed by Plaintiffs. There is no
evidence that any of the five Plaintiffs have ever received
the final payments due them for work and materials. Citizens
defended the action by arguing that: (1) the Project consti-
tuted “alterations and repairs” under the Mechanics’ Lien
Law, 49 P.S. Section 1201(11); and (2) the notices required
under the Mechanics’ Lien Law in such circumstances were
not provided by Plaintiffs.

Under the Mechanics’ Lien Law, a subcontractor is
required to provide notice prior to filing a claim for unpaid
labor or materials. 49 P.S. Section 1501. The type of notice
required depends upon the character of the work performed
as defined in the Mechanics’ Lien Law. If the work meets the
definition of “erection and construction” contained in the
Act, no preliminary notice is required from a subcontractor,
but a formal written notice of its intention to file a mechan-
ics’ lien claim must be made at least 30 days prior to filing

such a claim. 49 P.S. Section 1501(b). If the work is deter-
mined to be “alteration and repair” under the Mechanics’
Lien Law, then preliminary notice must be given by each
Plaintiff prior to completing its work on the Project. 43 P.S.
Section 1501(a).

Plaintiffs argued that the Project was “construction and
erection” under the Mechanics’ Lien Law. At trial and in its
Motion for Post-Trial Relief, Citizens argued that the work
was merely “alteration and repair” and that Plaintiffs failed
to provide the preliminary notice required under 43 P.S.
Section 1501(a). For the reasons set forth herein, this Court
found that the Project at issue was erection and construction
under the Mechanics’ Lien Law, 49 P.S. Section 1201(10) and
that Plaintiffs were not required to provide preliminary
notice of their liens and were entitled to recover the full
amount of their claims.

In its Statement of Matters Complained of on Appeal,
Citizens again argues that the Court erred in finding that the
work performed by Plaintiffs at the premises was “erection
and construction” and not “alterations and repairs.” The
Mechanics’ Lien Law provides the following definitions for
the terms at issue:

(10) “Erection and construction” means the erec-
tion and construction of a new improvement or of a
substantial addition to an existing improvement or
any adaptation of an existing improvement render-
ing the same fit for a new or distinct use and effect-
ing a material change in the interior or exterior
thereof.

(11) “Alteration and repair” means any alteration
or repair of an existing improvement which does
not constitute erection or construction as defined
herein.

49 P.S. Section 1201.

Thus, in order to qualify as erection and construction, the
Project must be one of the following:

(1) a new improvement; or

(2) a substantial addition to an existing improve-
ment; or

(3) any adaptation of an existing improvement ren-
dering the same

(a) fit for a new or distinct use and

(b) effecting a material change in the interior or
exterior thereof.

Based on the evidence at trial, the Court finds that the
extensive demolition and construction work performed by
Plaintiffs constituted an adaptation of an existing improve-
ment which rendered the building fit for a new use and
effected a material change in the interior of the structure.

The total size of the Project was approximately 206,000
square feet with a total cost of approximately $14 million,
including the change orders. (Tr. 202, 481). Carlson’s propos-
al to Citizens Bank described the work to be done as build-
ing demolition, cast in place concrete, masonry work, metal
work, wood and plastic installation, thermal and moisture
protection, new doors and windows, finishes, specialties, fire
protection systems, plumbing, heating, ventilation and air
conditioning, electrical, data and telecommunications and
architectural services. (Plaintiffs’ Exhibit 26). During
Plaintiff Wyatt’s demolition work, the leased space was
essentially gutted leaving only portions in the core of the
building remaining. (Tr. 223, 287). More of the core portions
of the building could not have been demolished without com-
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promising the structural integrity of the building. (Tr. 288).
The total area of construction was a “shell” or “empty space”
with concrete floors and exposed columns; the exterior walls
were stripped to the fireproofing and the bathrooms were
removed. (Tr. 356, 440).

The City of Pittsburgh building permit issued for the
Project indicated that the Project was new construction, as
did the contracts entered into by Plaintiffs with Carlson. (Tr.
88, 120-121, 342, 360; Plaintiffs’ Exhibits 24, 44, 61). The
Pricing Proposal from Carlson to Citizens generated in
December, 2001 referred to a series of drawings entitled
“New Construction Plan” for each of the nine floors to be
demolished and reconstructed. (Tr. 88).

The cost of the Project, the express references to the
work performed as new construction, the type of work per-
formed and the purpose of the Project indicate that the
Project was the adaptation of an existing improvement to a
new use. Citizens was building its regional headquarters in
Western Pennsylvania and changed the building from its
prior use accordingly. The premises had not been used for
this purpose and the Project was designed to put the premis-
es to a new and distinct use as Citizens’ new regional head-
quarters.

Citizens relies on City Lighting Products Co. v. The
Carnegie Institute, 816 A.2d 1196 (Pa.Super. 2003), where
the Pennsylvania Superior Court held that the construction
of a sign on top of the Carnegie Science Center was not “con-
struction and erection.” The Court held that work constitutes
alterations and repairs where the work was not “part of a
continuous plan to erect a structure” but rather was “an
alteration of the presently existing structure.” Id. 816 A.2d at
1198. The Court ruled that the Science Center was a preex-
isting structure and that the sign was not part of a continu-
ous plan to erect a structure but was merely an alteration of
a presently existing building. Id. at 1199. The Court consid-
ered whether the sign was “of a permanent character that
would pass as part of the freehold estate” and concluded that
the sign could be easily removed from the property by a sub-
sequent owner and concluded that it was not erection and
construction as defined in the Mechanics’ Lien Law. Id. at
1199-1200.

The scope of the work for Citizens’ new regional head-
quarters was far more extensive and permanent than the
electrical work and materials for the sign described in City
Lighting. Unlike the work in City Lighting, the work per-
formed by Plaintiffs was of such a permanent character that
it would pass as part of the freehold estate. Clearly, it was
more basic to the structure and permanent than a sign which
could be removed by a subsequent owner as was the case in
City Lighting. Thus, while the sign was not erection and con-
struction, the Project herein described was construction and
erection as defined in the Mechanics’ Lien Law.

Citizens primarily relies on Wentzel-Applewood Joint
Venture v. 801 Market Street Associates, L.P., 878 A.2d 889
(Pa.Super. 2005). In Wentzel, a single subcontractor, Wentzel-
Applewood, filed a mechanics’ lien claim against the subject
property. The Superior Court explained the nature of the
work involved: “to provide and install the drywall, studs,
doors, windows, ceilings and millwork required in building
the item processing center.” Id. at 891. This is the full extent
of the work considered in Wentzel and is not work identical
in scope to that at Three Mellon as is asserted by Citizens.

In Wentzel, the subcontractor performed no demolition,
electrical, structural steel, fireproofing, plumbing or HVAC
work whatsoever. The work performed was not nearly as
extensive and character changing as the work performed at
Three Mellon. The magnitude and type of work performed
on the within Project clearly distinguishes it from the work

in Wentzel. Nowhere in the Wentzel-Applewood Opinion does
the Court refer or set forth any detail as to a new or distinct
use to be put to the premises in question. Here, Citizens has
acknowledged that it was seeking to establish a regional
headquarters in Western Pennsylvania and that many of the
changes involved in the Project were needed for this reason.
In fact, the Project involved an unusually high number of
change orders as those who were about to become occupants
were frequently consulted as to specific plans and uses for
their space. (Tr. 479). This aspect of a “distinct” use is not
found in the Wentzel-Applewood Opinion.

Representatives of the Plaintiffs who testified at trial
emphatically stated that the work on the Project was unques-
tionably “new construction” as that term is used throughout
the industry. (Tr. 86-88, Plaintiffs’ Exhibit 24; Tr. 476-77). As
the President of Plaintiff Lighthouse Electric testified: “you
had the feeling that you were in a building that was under
construction.” (Tr. 97).

The extensive amount of work performed by Plaintiffs at
Three Mellon makes the within matter more similar to
Wendt & Sons v. New Hedstrom Corp., 858 A.2d 631
(Pa.Super. 2004). In Wendt, the Court held that the installa-
tion of a plastic injection machine in an existing plant was an
improvement and was “erection and construction” under the
Mechanics’ Lien Law. The Court explained that the improve-
ment at issue was erection and construction because Wendt
“dismantled, transported and erected” the injection machine
in New Hedstrom’s plant, “the foundation for which had to
be reinforced to accommodate the weight of the equipment.”
Id. at 635.

For the foregoing reasons, it was not error for this Court
to find that the Project was erection and construction under
the Mechanics’ Lien Law, 49 P.S. Section 1201(10). The Court
properly found that Plaintiffs were not required to provide
preliminary notice of their liens and were entitled to recov-
er the full amount of their mechanics’ lien claims and
Citizens’ Motion for Post-Trial Relief was properly denied.

The Plaintiffs have also filed appeals to the Pennsylvania
Superior Court and in their Statements of Matters
Complained of on Appeal aver that the Court erred in deny-
ing their claims for attorneys’ fees, penalties and interest
pursuant to the Contractor and Subcontractor Payment Act,
73 P.S. Section 501 et seq. (the Act).

Section 504 of the Act provides:

Performance by contractor or subcontractor

Performance by a contractor or a subcontractor in
accordance with the provisions of a contract shall
entitle the contractor or subcontractor to payment
from the party with whom the contractor or sub-
contractor has contracted. 73 P.S. Section 504.

Section 505 of the Act addresses the owner’s payment
obligations to a contractor and the contractor’s obligations to
the subcontractor. Section 505 states in relevant part:

Owner’s payment obligations

(a) Construction contract—the owner shall pay the
contractor strictly in accordance with the terms of
the construction contract.

73 P.S. Section 505(a).

Section 507 of the Act applies specifically to payment
obligations to a subcontractor and provides:

Contractors and subcontractors payment obliga-
tions

(a) Entitlement to payment—Performance by a
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subcontractor in accordance with the provisions of
the contract shall entitle the subcontractor to pay-
ment from the party with whom the subcontractor
has contracted.

73 P.S. Section 507(a).

The Act defines an “owner” as “a person who has an
interest in the real property that is improved and who
ordered the improvement to be made….” 73 P.S. Section 502.
A “contractor” is defined as “a person authorized or engaged
by an owner to improve real property.” Id. A “subcontractor”
is “a person who has contracted to furnish labor or materials
to, or has performed labor for, a contractor or another sub-
contractor in connection with a contract to improve real
property.” Id.

Here, Citizens’ status is defined by the Act as an “owner”
rather than a contractor. Carlson was the contractor and the
Plaintiffs were subcontractors. The provisions of the Act do
not impose penalties upon an owner for failure to pay a sub-
contractor, even where the subcontractor has a valid
mechanic’s lien claim against the owner. None of the
Plaintiffs has relied on any Pennsylvania appellate court
cases to support the application of the Act to the within facts.
In the absence of any precedent or reasonable statutory
interpretation that applies the Act to an action by subcon-
tractors against the owner of the improved property, this
Court cannot apply the terms of the Act to include a subcon-
tractor’s action against the owner with whom the subcon-
tractor had no contractual relationship.

For all of the foregoing reasons, the Court properly
entered the Non-Jury Verdict in the amounts due under the
mechanics’ lien claims plus interest from the date on which
the mechanics’ liens were filed.

BY THE COURT:
/s/Horgos, J.

Michelle Walton and Richard Walton v.
Churma Chiropractic Center, P.C.

Agency—Cause of Action—Summary Judgment—Business
Activities

1. Plaintiffs cannot prevail on their claim based on
agency principles because they have not alleged negligence
by an agent, servant or employee of the Center other than
the dismissed Defendant.

2. Plaintiffs have not sought to amend their Complaint to
identify the person who did treat Plaintiff wife, which is fatal
to Plaintiffs’ claim.

3. The Complaint must at least identify the negligent
employee, by name if known, or by job description or some
other means.

(Carol Sikov Gross)

Matthew R. Wimer, Jamie K. Zurasky, and Deborah L.
Iannamorelli for Plaintiffs.
William G. Merchant and Hilary W. Taylor for Defendant.

No. G.D. 04-23468. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., June 10, 2008—Defendant has filed a

Motion for Summary Judgment which seems more in the

nature of a Motion for Judgment on the Pleadings.
Plaintiffs filed a brief in opposition to Defendant’s Motion

but did not send a copy to our chambers and inadvertently
did not attend the scheduled argument. As a result, the Court
took the matter under advisement in order to obtain a copy
of Plaintiffs’ brief from the website of the Department of
Court Records for its review.

After a review of the Motion, the pleadings and the argu-
ments of counsel, the Court concludes that Defendant’s
Motion must be granted, based solely on the pleadings.1

The pleadings include Plaintiffs’ Complaint, which is
based totally on the conduct of Dr. Stephen Churma (here-
inafter, “Stephen”), who was originally also a named
Defendant in this case. That Complaint was filed on
December 3, 2004. On April 15, 2005, Defendant Churma
Chiropractic Center, P.C. (hereinafter, “the Center”) filed its
Answer and New Matter in which it denied that Stephen was
its employee at the times in question. Stephen was dismissed
as a defendant by Order of the Honorable R. Stanton Wettick,
Jr., also of this Court.

On November 2, 2007, a second Answer and New Matter
to the same original Complaint was filed on behalf of the
Center by a different law firm. There is no explanation of
record for the second filing and there has been no motion
filed as of this date to strike one version or the other. The gist
of both versions of the Center’s Answers and New Matter is
that Stephen was retired and had never treated Plaintiff
wife, the party who suffered physical injury.

The first New Matter raises only the bar of the statute of
limitations. The second New Matter raises that and an objec-
tion that “Plaintiffs’ claims are barred in whole or in part by
their failure to name as a Party Defendant a doctor of chiro-
practic who allegedly provided professional care to the wife
Plaintiff.”

Plaintiffs filed a Reply to both New Matters, stating that
the case was timely filed and, to the second New Matter, that
“Plaintiffs aver that they stated a cause of action against the
corporate Defendant for the actions of their [sic] agents, ser-
vants and employees.”

Defendant’s Motion for Summary Judgment is based on
the contention that Plaintiffs cannot meet their burden of
proof against the Center because Plaintiffs failed to “plead
and prove a cause of action against a servant of the Center.”
Defendant’s Brief, p. 9, emphasis added. In support of this
position, Defendant cites a well-settled principle that “a
master cannot be held liable unless there is a cause of action
against the servant.”

Defendant also points out, correctly, that no claim of cor-
porate negligence has been pled and that Plaintiffs’ sole
claim against it is based on vicarious liability.

The penultimate paragraph of Defendant’s Brief states
the possible defect in Plaintiffs’ case that the Court finds
most compelling: “Plaintiffs cannot prevail on their claim
against the center based on agency principles [vicarious lia-
bility], because they have not alleged negligence by any
agent, servant or employee of the Center other than [the]
dismissed Defendant [Stephen].”

Plaintiffs have not sought to amend their Complaint to
identify the person who did treat Plaintiff wife. The Court
concludes that this is fatal to Plaintiffs’ claim.

In Defendant’s first Answer and New Matter, ¶4, it iden-
tifies “William Churma, D.C.” as the doctor who “was the
only chiropractor employed by the [Center] at all times
material hereto.” It follows that William Churma, D.C. (here-
inafter, “William”) is the person whose name must be insert-
ed where Stephen’s had been. Yet Plaintiffs did not seek
leave to amend to make that correction.

Even if we assume, for purposes of argument only, that
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Plaintiffs are correct in maintaining that the Center’s negli-
gent employee does not actually need to be made a defen-
dant, the Complaint itself must at least identify that negli-
gent employee, by name if known, or by job description or
some other means. Here, Stephen is out of the case both as a
defendant and as the allegedly negligent employee of the
Center.

The Court concludes it must enter an order granting not
summary judgment but judgment on the pleadings in favor
of Defendant and against Plaintiffs.

BY THE COURT:
/s/Friedman, J.

Dated: June 10, 2008

ORDER OF COURT
AND NOW, to-wit, this 10th day of June 2008, it is hereby

ORDERED that Judgment on the Pleadings is entered in
favor of Defendant and against Plaintiffs for the reasons set
forth in the accompanying Memorandum in Support of
Order. The captioned action is DISMISSED with prejudice.

BY THE COURT:
/s/Friedman, J.

1 Plaintiffs attached Defendant’s Response to Request for
Admission to their Brief in Opposition to Defendant’s Motion
for Summary Judgment. This suggests that discovery has at
least begun, but the extent of discovery is unknown.

Kenneth S. McCarty, Jr., M.D., Ph.D. v.
Magee Women’s Hospital, University of

Pittsburgh, UPMC Health System,
University of Pittsburgh Physicians, Inc.

and University of Pittsburgh Medical
Center a/k/a UPMC

Preliminary Objections—Pennsylvania Whistleblower Law
—Jury Trial—Medical Care Availability and Reduction of
Error Act—Wrongful Discharge

1. Pennsylvania law recognizes wrongful discharge
claims based on the public policy exception to the at-will
employment doctrine, and it applies to all employees includ-
ing public employees.

2. The Whistleblower Law applies only to persons per-
forming services for a public body.

3. The Whistleblower Law does not replace or narrow the
scope of causes of action based on the public policy excep-
tion, and, if applicable, an employee may pursue both claims.

4. A common law wrongful discharge cause of action
sounds in contract and/or tort and these causes of action can
be tried by a jury. Consequently, plaintiff is entitled to have
the claims he raises tried by a jury.

(Linda A. Michler)

John A. Caputo, Robert C. Daniels, and H. Yale Gutnick for
Plaintiff.
William Pietragallo, II, Paul K. Vey, Martha S. Helmreich
and Alfred S. Pelaez for Magee Women’s Hospital, UPMC
Health System, University of Pittsburgh Physicians, Inc.,
and University of Pittsburgh Medical Center.

Daniel H. Shapira, Bernard D. Marcus, and James S.
Larrimer for University of Pittsburgh.

No. GD 03-017591. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., June 12, 2008—Plaintiff, with leave of court,

added a count to its amended complaint (Count XI) alleging
a “Violation of the Pennsylvania Common Law for Wrongful
Discharge.”

The amended complaint to which this count was added
included a count (Count VII) for violations of the
Pennsylvania Whistle Blower Law (43 P.S. §1422 et seq.) and
the Medical Care Availability and Reduction of Error Act (40
P.S. §1303.101 et seq.).1

New Count XI includes a demand for a jury trial.
Defendants’ preliminary objection seeking to strike this
demand for a jury trial is the subject of this Opinion and
Order of Court.2

I.
In support of their preliminary objection, defendants

argue that there is no right to a jury trial for Whistleblower
claims. Plaintiff (who is not seeking a jury trial for his
Whistleblower claims) contends that any judicial rulings
that Whistleblower claims are to be decided by a judge are
not relevant to my consideration of the right to a jury trial of
wrongful discharge claims based on the public policy excep-
tion to the at-will employment doctrine.

I agree. Pennsylvania appellate court case law recognized
wrongful discharge claims based on the public policy excep-
tion years before the enactment of the Whistleblower Law.3

Furthermore, the public policy exception developed through
the case law applies to all persons, including persons who
are public employees.4

The Whistleblower Law applies only to persons perform-
ing services for a public body. 43 P.S. §1422. It prohibits
retaliation for reporting waste or wrongdoing. 43 P.S. §1443.
This legislation providing protection, through a nonjury trial
to public employees reporting wrongdoing or waste, has
never been viewed as replacing or narrowing the scope of
causes of action based on the public policy exception. To the
contrary, in Denton v. Silver Stream Nursing and
Rehabilitation Center, 739 A.2d 571 (Pa.Super. 1999), the
Court ruled that the plaintiff could pursue claims based on
both the Whistleblower Law and the case law allowing
wrongful discharge claims under the public policy exception
to the at-will employee doctrine. In addition, the Court ruled
that an employee discharged for reporting suspected
Medicare fraud could base the public policy exception on a
discharge prohibited by the Whistleblower Law.

Numerous other Pennsylvania appellate court cases
decided after the enactment of the Whistleblower Law have
addressed wrongful discharge claims based on the public
policy exception. None has suggested that the Whistleblower
Law has narrowed the scope of the case law.

For these reasons, case law addressing the Whistleblower
Law is not relevant to a discussion of whether plaintiff is
entitled to have his claims raised in Count XI (“Violation of
the Pennsylvania Common Law for Wrongful Discharge”)
heard by a jury.

II.
The right to a jury trial is governed by Pa. Const. art. 1,

§6. This right extends to all causes of action for which a right
to a jury trial existed at the time the Constitution was adopt-
ed in 1790. Mishoe v. Erie Insurance Co., 824 A.2d 1153, 1160
(Pa. 2003). This includes any causes of action that have a
common law basis such that they would have been tried by a
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jury in 1790. Commonwealth of Pennsylvania v. One (1)
1984Z-28 Camaro Coupe, 610 A.2d 36 (Pa. 1992).

The Pennsylvania appellate courts have generally
described the wrongful discharge cause of action based on
the public policy exception as a tort.

In Yaindl v. Ingersoll-Rand Co., supra, the Court dis-
cussed the legal basis for the action for wrongful discharge.
In the text of the Opinion, the Court said that one is struck by
the fact that the factors to be weighed in an action for wrong-
ful discharge are substantially identical to the factors to be
weighed in an action for intentional interference with the
performance of a contract and “probably, therefore, the most
useful way to view an action for wrongful discharge is as a
particularized instance of a more inclusive tort of intention-
al interference with the performance of a contract [FN6].”
Id. at 619.

Footnote 6 reads as follows:

FN6. Of course, an action for intentional interfer-
ence with the performance of a contract lies even
though the contract interfered with is terminable at
the will of the parties. Restatement (Second) of
Torts §766, Comment g (1979). Moreover, while at
least one court has taken the position that an action
for wrongful discharge lies in assumpsit, Monge v.
Beebe Rubber Co., supra. Pennsylvania appears to
adhere to the generally held view that the action
lies in trespass. See Reuther v. Fowler & Williams,
Inc., supra. It should be noted, however, that an
argument may be made that the action for wrong-
ful discharge sounds in both assumpsit and tres-
pass. See generally Summers, supra; Blades, supra.

In Darlington v. General Electric, 504 A.2d 306, 318
(Pa.Super. 1986), the Court described the public policy
exception as follows:

The public policy exception has at times been
called a contractual remedy. “Any contract, includ-
ing a contract at will, which is terminated for a rea-
son contrary to the public policy of Pennsylvania
gives rise to a claim for breach of contract.”
Although the remedy seems to lie in a twilight area
between trespass and assumpsit, Pennsylvania has
taken the position that “wrongful discharge” based
on contravention of public policy sounds in tres-
pass rather than assumpsit. Moreover, wrongful
discharge has been called a species of the more
inclusive tort of intentional interference. (Citations
omitted.) Id. at 504 A.2d at 318.

In Veno v. Meredith, 515 A.2d 571, 577 (Pa.Super. 1986),
the Court also described a public policy wrongful discharge
as a tort:

In short, if there is a dispute over the discharge of
an employee, the threshold inquiry is whether or
not the employment was at-will. If it was, then the
discharge is not reviewable in a judicial forum. An
exception is that the discharge will be reviewable
in a judicial forum when there is sufficient evi-
dence to suggest that it was against public policy or
made with the specific intent to harm the employ-
ee. The latter two causes of action are classified as
“wrongful discharge” torts in Pennsylvania.
(Citation omitted).

Also see Field v. Philadelphia Electric Co., 565 A.2d 1170,
1179 (Pa.Super. 1989), where the Court stated that the
employer’s right to discharge an at-will employee has been

tempered “with the emergence of the common law doctrine
of wrongful dismissal whereby an employee may premise a
cause of action on either tort or contract principles” (citation
omitted), and Highhouse v. Avery Transportation, 660 A.2d
1374 (Pa.Super. 1995), where the Court stated a discharge for
seeking unemployment compensation benefits “will support
a tort claim for wrongful discharge” Id. at 1378 and that “we
reject appellee’s pre-emption argument and hold that appel-
lant is not foreclosed from pursuing a common law tort
action” (citation omitted). Id. at 1378.

Almost every state recognizes a common law wrongful
discharge cause of action based on violations of public poli-
cy. The case law of the other states characterizes the claim
as either a contract claim, a tort claim, or both a tort and a
breach of contract. 24 Causes of Action 2d 237 (2007).

In summary, because a common law wrongful discharge
cause of action sounds in contract and/or tort, these causes
of action would have been tried by a jury in 1790.
Consequently, plaintiff is entitled to have the claims which
he raises in Count XI tried by a jury.

Paragraph 325 of new Count XI of plaintiffs’ amended
complaint sets forth the public policies of the
Commonwealth allegedly violated by the termination and or
non-renewal of plaintiff ’s contract:

325. The termination and/or non-renewal of
plaintiff ’s contract with UPP, his removal of him as
an Assistant Dean and from roles in various depart-
ments and committees as a result of his conduct in
compliance with policies, his contracts, laws, regu-
lations, training and his obligations as a physician
was done in violation of the public policy of the
Commonwealth including but not limited to its cod-
ification in 43 P.S. 1421 et seq. and 40 P.S. 1303.102
et seq., regulations of the Pennsylvania
Department of Health, regulations of the U.S.
Department of Health and Human Services that
are followed by the Pennsylvania Department of
Health, and internal regulations and policies
affecting the conduct of activities of the defendants
including the prohibition against retaliation that
are in place to promote the public health and wel-
fare of the citizens of this Commonwealth and to
ensure a health care provider’s compliance with
laws, regulations and an acceptable standard of
practice for patients.

Defendants contend that there is no right to a jury trial
where the public policy violation also constitutes a violation
of the Whistleblower Law. For the reasons discussed in Part
I of this Opinion, the Whistleblower Law does not restrict a
public employee from also pursuing a common law dis-
charge claim that he or she would have been permitted to
pursue prior to the enactment of the Whistleblower Law. For
example, an employee of a nursing home funded with public
funds who was terminated for reporting Medicare fraud may
bring both common law wrongful discharge claims and
claims based on the Whistleblower Law.5

Defendants refer to a second situation: A common law
wrongful discharge cause of action that is based solely on
violations of the Whistleblower Law. Defendants contend
that in this situation there is no right to a jury trial because
the Legislature did not intend for a violation of the
Whistleblower Law to serve as the basis for a remedy for
which a jury trial may be awarded. I need not consider this
contention because plaintiff ’s wrongful discharge claims
appear to be based on his reporting alleged misconduct that
would violate public policies unrelated to the Whistleblower
Law. Consequently, my denial of defendants’ preliminary
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objections requesting that I strike plaintiff ’s demand for a
jury trial does not address the issue described in this para-
graph of the Opinion.

ORDER OF COURT
On this 12th day of June, 2008, it is hereby ORDERED

that defendants’ preliminary objection requesting that I
strike plaintiff ’s demand for a jury trial set forth in Count XI
of Plaintiff ’s Amended Complaint is overruled.

BY THE COURT:
/s/Wettick, J.

1 Section 308 of MCARE provides that a healthcare worker
shall not be subject to any retaliatory action for reporting the
occurrence of a serious event or incident and shall have the
protections and remedies set forth in the Whistleblower Law.
2 The parties have not cited and research of this office has
not found any appellate court case law that has specifically
addressed this issue.
3 See Reuther v. Fowler & Williams, Inc., 386 A.2d 119
(Pa.Super. 1978); Yaindl v. Ingersoll-Rand Co., 422 A.2d 611,
616-17 (Pa.Super. 1980).
4 Reuther v. Fowler & Williams, Inc., supra; Shick v. Shirey,
716 A.2d 1231 (Pa. 1998).
5 See Denton v. Silver Stream Nursing and Rehabilitation
Center, supra, including the concurring opinion of Judge
McEwen.

Ada P. DeArmitt and Gerald W. DeArmitt v.
New York Life Insurance Co.

and Russell F. Bicker
Motion for Summary Judgment—Fraud in the Inducement
—Consumer Protection Law

Plaintiffs’ five-count complaint included counts for com-
mon law fraud and deceit, negligence, violation of the Unfair
Trade and Consumer Protection Law (statutory and fraud),
and negligent supervision. Plaintiffs received a whole life
insurance policy rather than the annuity or annuity-like
investment vehicle Plaintiffs claim was sold. The policy con-
tained an integration clause. The negligence and negligent
supervision counts were dismissed due to statute of limita-
tions and lack of agency between New York Life Insurance
Co. and Russell F. Bicker. The other counts were not dis-
missed. A fact finder could find that the agent’s alleged
description was intended to and did cause plaintiffs to rea-
sonably believe that they were not purchasing only a whole
life policy under which substantial portions of the annual
dividends would be used to cover life insurance.

(Linda A. Michler)

Kenneth W. Behrend for Plaintiffs.
William M. Wycoff, Stuart C. Gaul, Jr., and Illene S. Tobias
for New York Life Insurance Co.
David M. Chmiel for Russell F. Bicker.

No. GD 95-017282. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., June 12, 2008—Defendants’ motions for sum-

mary judgment seeking dismissal of plaintiffs’ five-count
third amended complaint are the subject of this Opinion and
Order of Court.

In their complaint, plaintiffs state that they sold a busi-
ness for which they would receive certain lump sum pay-
ments and a mortgage agreement under which the buyer
would pay $5,000 monthly, beginning in 1986 and extending
out over a twenty-year period. In April 1988, plaintiffs, due
to a change in the tax laws, decided to invest $50,000 of the
lump sum payments into a tax-deferred investment vehicle
to ensure they would have sufficient income after the mort-
gage expired in eighteen years.

Plaintiffs contacted defendant, Russell F. Bicker, a New
York Life Insurance Company agent. Mr. Bicker represent-
ed that plaintiffs’ needs could be fulfilled by enrolling in a
New York Life annuity or an “annuity-like” investment vehi-
cle (Third Amended Complaint ¶23). Mr. Bicker advised
plaintiffs that any tax-deferred investment plan must
include a life insurance component. Mr. Bicker assured
plaintiffs that if they enrolled in the investment vehicle
which he proposed and made a payment of $50,000, plain-
tiffs would accumulate a fund of at least $153,085 at the end
of an eighteen-year period and that plaintiffs would be able
to withdraw between $12,000 and $14,000 per year without
depleting the fund.

Plaintiffs later learned that the investment vehicle which
they purchased was only a standard whole life policy under
which most of the earnings were used to fund the insurance
aspect of the policy and that at the end of eighteen years the
balance in the policy was only $99,900.

On the basis of these allegations, plaintiffs have raised
the following causes of action: Count I–Common Law Fraud
and Deceit; Count II–Negligence; Count III–Violation of the
Unfair Trade Practice and Consumer Protection
Law–Statutory; Count IV–Violation of the Unfair Trade
Practices and Consumer Protection Law–Fraud; and Count
V–Negligent Supervision. In Count V, plaintiffs seek recov-
ery only from New York Life. In the remaining counts, they
seek recovery from both New York Life and Mr. Bicker.

COUNTS I, III, AND IV
The only writing that plaintiffs received describing the

investment vehicle which they purchased was a whole life
insurance policy issued to Mr. DeArmitt in a face amount of
$100,000. This policy contains an integration clause.

Defendants seek summary judgment as to the fraud and
Consumer Protection Law counts. They contend that plain-
tiffs’ claims are based on representations made prior to the
issuance of the contract and, thus, are inadmissible under
the parol evidence rule.1 Defendants rely on Toy v.
Metropolitan Life Insurance Co., 928 A.2d 186 (Pa. 2007),
where the Court ruled in an unfair practices insurance case
that “‘parol evidence may not be admitted based on a claim
that there was fraud in the inducement of the contract.’” Id.
at 205, quoting Yocca, 854 A.2d at 437 n.26.

However, in Toy, the Pennsylvania Superior Court found
that the plaintiff ’s claim fell within the exception to the parol
evidence rule for fraud in the execution of the contract.2 The
Pennsylvania Supreme Court, on the basis of this finding,
allowed the plaintiff to pursue Consumer Protection Law
claims based on a showing that terms were fraudulently
omitted from the contract.

In this case, plaintiffs contend that they may pursue their
fraud and Consumer Protection Law claims because terms
were fraudulently omitted from the contract. According to
plaintiffs (Plaintiffs’ Brief in Response to Defendants’
Motion for Judgment on the Pleadings or for Summary
Judgment at 7), plaintiffs received a standard whole life pol-
icy while being promised an investment vehicle that was
more than a life insurance policy and that the written agree-
ment also failed to include the promise that for an initial
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investment of $50,000, plaintiffs would receive at least
$153,000 after eighteen years.

Plaintiffs may not pursue a fraud in the execution claim
based on the failure of the writing to include a guarantee
that plaintiffs would receive at least $153,000 at the end of
eighteen years. At his deposition, Mr. DeArmitt testified
that he had seen the language on the illustration saying that
dividends are not guaranteed and the agent told him that
while dividends are not guaranteed, they never went below
what was on the illustration and in most cases were well
above (Gerald DeArmitt 5/13/04 Transcript, T. 88-89). This
testimony bars a finding that a guarantee of dividends pro-
ducing at least $153,000 in eighteen years was omitted from
the writing.

I reach the opposite result with respect to the claim that
the writing should have included an investment vehicle dif-
ferent from a standard whole life policy. According to the
testimony of Mr. DeArmitt, he did not want life insurance (T.
75) and the New York Life agent never told plaintiffs that
their money was being used to purchase a standard whole
life policy. Instead, he described what plaintiffs were pur-
chasing as an annuity tied in with insurance (T. 55, T. 87). A
fact finder may find that the agent’s alleged description was
intended to and did cause plaintiffs to reasonably believe
that they were not purchasing only a whole life policy under
which substantial portions of the annual dividends would be
used to cover life insurance.3

COUNT II
I am dismissing Count II. The claim against New York

Life is barred by the statute of limitations. Also, the factual
allegations in the complaint do not establish a negligent
breach of any duty the agent owed to the plaintiffs.

All claims against the agent must be raised in the fraud
and Unfair Trade Practices counts.

COUNT V
The negligent supervision count is dismissed because

New York Life states that the agent was a New York Life
agent acting in the course of his employment.

ORDER OF COURT
On this 12th day of June, 2008, upon consideration of

defendants’ motion for summary judgment, it is ORDERED
that Counts II and V are dismissed.

BY THE COURT:
/s/Wettick, J.

1 In Yocca v. Pittsburgh Steelers Sports, Inc., 854 A.2d 425,
438-39 (Pa. 2004), the Court ruled that a Consumer
Protection Law claim cannot be based on representations
excluded by an integration clause.
2 The defendants did not challenge the Superior Court’s char-
acterization of the plaintiff ’s claims in this regard. Toy, 928
A.2d at 205 n.23.
3 The Third Amended Complaint contains allegations sup-
porting a cause of action of fraud in the execution. See para-
graphs 23, 24, 28, 49, 50, 54, and 63(a).

Deborah L. Kozel v.
David F. Kozel

Child Support Modification—Pa. R.C.P. 1910.19—Material
and Substantial Change of Circumstances

1. Mother filed Petition for Modification of a $6,344.00
monthly child support order several months after the conclu-

sion of protracted divorce proceedings that included an
appeal to the Superior Court (which affirmed the trial
court’s decision) and a Petition for Allowance of Appeal to
the Supreme Court, which was denied.

2. Petition averred only that “the children’s monthly
expenses have increased.” No details or supporting affi-
davits or documents were produced and court found that
Father had insufficient notice of the substance of the claim.

3. Pa. R.C.P. 1910.19 governs Petitions for Modification of
Child Support Orders, and states that petitioner must
“specifically aver the material and substantial change in cir-
cumstances upon which the petition is based.” Court held
that Mother’s Petition did not satisfy the threshold standard
of specificity and dismissed.

4. Mother filed a Motion for Reconsideration and
appended the same budget she had submitted in the 2005
divorce trial. Mother’s budget included invented and
improper expenses. Excluded expenses included nonexist-
ent orthodontic charges, horse purchase and boarding fees
when Mother did not own horses, biweekly manicures and
pedicures.

5. Although Petitioner does not need to initially plead her
entire case, court found Mother’s averment that all of her
expenses on her old budget were now higher, was no differ-
ent than alleging that her expenses had increased. Mother’s
pleading as amended was therefore also insufficient and was
dismissed.

(Hilary A. Spatz)
James E. Mahood for Plaintiff.
Frederick N. Frank for Defendant.

No. FD 98-00761-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Hens-Greco, J., June 30, 2008—Plaintiff Deborah L.

Kozel (“Mother”) appeals from an Order of this Court dated
March 18, 2008, denying her Petition for Modification of an
Existing Order of Support. Mother and Defendant David F.
Kozel (“Father”) have been embroiled in this “complex and
lengthy” divorce action for a decade. See Kozel v. Kozel, Nos.
1807 & 1808 WDA 2005 and Nos. 1857 & 1858 WDA 2005, at
19 n.8 (Pa.Super. Feb. 27, 2007). For the reasons that follow,
the Court’s Order should be affirmed.

Factual and Procedural History
The parties were married on July 30, 1994. Following the

birth of their two children in 1995 and 1997, the parties sep-
arated on September 9, 1998. Father began paying alimony
pendente lite and child support shortly thereafter. The
divorce decree was granted on April 4, 2002. An order of this
Court dated June 26, 2002, set Father’s support obligation at
$3,743 per month in alimony pendente lite and $5,681 per
month in child support.

On January 30, 2004, Father filed a petition to modify the
support order, and his petition was consolidated with the
parties’ equitable distribution claims, which Hearing Officer
Gilman heard over the course of an eight-day trial. The
Hearing Officer issued his Findings of Fact and Conclusions
of Law Regarding Support on January 27, 2005, recommend-
ing that Father pay $6,344 in child support. Both parties filed
exceptions to the Hearing Officer’s recommendations. On
September 27, 2005, the Court granted in part and dismissed
in part the parties’ exceptions, entering a final order award-
ing Mother $6,344 in child support and $5,049 in alimony
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pendente lite, retroactive to January 30, 2004. Mother moved
for reconsideration of this final support order, and this Court
denied the motion on October 27, 2005.

The parties filed two appeals and cross-appeals from this
order. Nos. 1807 & 1808 WDA 2005 and 1857 & 1858 WDA
2005. The appeals were consolidated, and on February 27,
2007, the Superior Court affirmed this Court’s order. Mother
applied for reargument en banc; the Superior Court denied
her application on May 11, 2007. Mother filed a Petition for
Allowance of Appeal in the Pennsylvania Supreme Court; the
Supreme Court denied her petition on October 17, 2007. No.
259 WAL 2007.

Five months later, on March 18, 2008, Mother presented
to this Court a Petition for Modification of the September
27, 2005 child support order. The modification petition
asserted that “Mother is entitled to an increase in the
September 27, 2005 Order because of the following materi-
al and substantial change in circumstances: the children’s
monthly expenses have increased.” Other than this general
and conclusory statement, the petition revealed nothing
whatsoever about the substance of the allegations, nor did
it provide any supporting affidavits, exhibits, or documents
shedding any light on the allegations of how or when or to
what extent the children’s reasonable needs had generated
increased expenses, to give Father sufficient notice of the
substance of Mother’s claim to permit him to prepare an
adequate response. The petition further requested that the
modification hearing be designated complex to enable the
parties to conduct discovery, engage the services of expert
witnesses, and embark upon another modification proceed-
ing requiring “multiple days of hearings.” See Pet.
Modification at ¶¶7-9. This Court denied the petition on
March 18, 2008.

Roughly two weeks later, Mother filed a Motion for
Reconsideration and/or to Amend Pleading. In this Motion,
Mother restated the material and substantial change in cir-
cumstances justifying an increase in child support as fol-
lows: “the children’s monthly expenses have increased,
including all expenses listed on Mother’s budget from the
last support proceeding.” See Mot. Reconsideration at ¶10.
In support of her motion, Mother attached the budget sheet
which was the subject of the previously decided Superior
Court appeal, without modification, as an exhibit.1 The state-
ments of fact in the Motion were verified not by Mother but
by her attorney, who represented that Mother’s verification
could not be obtained in the time allowed for filing as she
was outside of the jurisdiction. The Court denied Mother’s
Motion for Reconsideration and/or to Amend Pleading on
April 14, 2008. This appeal followed.

Mother’s Statement of Matters Complained of on Appeal
can be summarized as follows: the Court erred in failing to
designate the matter complex and schedule the requested
hearing because Mother’s petition was sufficient as a matter
of law to trigger a right thereto.

Discussion
Rule 1910.19 governs petitions for modification of child

support orders. The Rule states very clearly that

[a] petition for modification or termination of an
existing support order shall specifically aver the
material and substantial change in circumstances
upon which the petition is based.

Pa. R.C.P. 1910.19(a) (emphasis added). Instead, Mother’s
initial petition in this case, in merely stating that expens-
es had increased, plainly did not satisfy the threshold
standard of specificity established by the rule. Mother’s
Motion for Reconsideration did no better in that it

attempted to flesh out the allegations with a budget sheet
of stale claims already rejected by the Superior Court on
appeal. See Kozel v. Kozel, Nos. 1807 & 1808 WDA 2005
and Nos. 1857 & 1858 WDA 2005, at 18 (Pa.Super. Feb. 27,
2007) (upholding trial court’s adoption of the hearing offi-
cer’s recommendation that no more than $6,344 per
month was required for children’s reasonable needs,
based largely on credibility determinations). If anything,
the budget sheet, showing no changes, undercut Mother’s
assertion that circumstances had changed. More dis-
turbingly, it puts forth expenses that the hearing officer
had determined were invented or improper and which
both this Court and the Superior Court agreed should be
excluded. See Id.; see, e.g., Findings of Fact and conclu-
sions of Law Regarding Support (Jan. 27, 2005) at 12,
¶57(b) (rejecting $416.67 claimed expense for children’s
braces based on finding that children do not have braces
and have never seen an orthodontist); Id. at 13, ¶57(j)
(rejecting $1,238.10 claimed expense for purchase and
boarding of horses based on finding that Mother does not
own horses and children were too busy with other activi-
ties to pursue horseback riding seriously enough to justi-
fy the expense); Id. at 13, ¶57(i) (rejecting $303.33
claimed expense for horseback riding lessons based on
finding that children were not taking horseback riding
lessons); Id. at 13-14, ¶57(l) (rejecting $186.88 claimed
expense for bi-weekly manicures and pedicures based on
Mother’s inability to break out her portion of this expense
from the children’s portion). Obviously, Mother does not
need to plead her entire case in her motion, but this Court
found that, in simply asserting indiscriminately that all of
her old expense on the old budget were now higher in
some unknown degree, Mother had essentially done no
more than she initially did with her bare-bones allegation
that her expenses increased.

Mother points to Keating v. Keating, 595 A.2d 109
(Pa.Super. 1991), for the proposition that the trial court was
required to grant her an evidentiary hearing. However, the
Keating court was not presented with the issue of the ade-
quacy of pleadings under Rule 1910.10, and is therefore
inapposite. Neither Keating nor constitutional principles of
due process or equal protection require the Court to open
its calendar to protracted proceedings for a petitioner who
will not or has not herself devoted just that amount of time
necessary to satisfy reasonable standards of sufficiency in
pleading.

Because Mother did not approach Rule 1910.19’s thresh-
old either in her initial Petition to Modify or in her Motion
for Reconsideration, the Order of this Court shall be
affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 Mother also alleged that Father’s failure to exercise custo-
dial time with his children further added to Mother’s
expenses, and that the mere passage or time entitled her to
a cost of living increase. See Mot. Reconsideration at ¶10.
Such an allegation, without more, is not enough to entitle
Mother to proceed, because it does not state a claim upon
which relief could be granted. See, e.g., Sladek v. Sladek, 563
A.2d 172, 175 (Pa.Super. 1989) (“appelle’s conclusory decla-
ration that an increase in support was necessitated by the
increase in the cost of living over a two year period, without
any specific reference to specific instances in which the
increase in the cost of living has affected her expenditures in
relation to her two children is insufficient to establish the
existence of a change in circumstances.”)
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Commonwealth of Pennsylvania v.
Steven Slutzker

Criminal Law—Post Conviction Collateral Relief Act—
Double Jeopardy—Recusal—Affidavit of Probable Cause—
Prosecutorial Misconduct

1. When arguing undue delay in the filing of charges, a
defendant bears the burden of proof, and must show actual
prejudice. It is not sufficient for a defendant to make specu-
lative or conclusory claims of possible prejudice as a result
of the passage of time.

2. A trial judge should recuse himself when he has any
doubt as to his ability to preside impartially in a case or
when he believes his impartiality can be reasonably ques-
tioned. Another judge of the same court testifying to her
prior experience as Assistant District Attorney is not enough
for recusal.

3. A Court involved in the later phases of a litigated mat-
ter should not reopen questions decided by another judge of
the same court or by a higher court in the earlier phase of
the matter. The Court already determined the claim that the
defendant’s trial should have been barred because of the
prior prosecution on the charges of criminal solicitation to
be without merit, affirmed on appeal, and therefore, cannot
revisit it. Likewise admitting testimony of the victim’s son
and defendant’s daughter had been challenged previously,
and on appeal, and cannot be revisited.

4. In order for an Affidavit of Probable Cause to be ren-
dered defective, it must be shown to contain a false state-
ment that was knowingly, intentionally or recklessly made
and that the statement was necessary for a finding of proba-
ble cause.

5. It is not improper for an attorney, while cross-examin-
ing a witness, to ask if the witness lied, and such questioning
is not a basis for prosecutorial misconduct.

(Linda A. Michler)

Michael W. Streilly for the Commonwealth.
Douglas Sughrue for Defendant.

No. CC 199106520. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., May 20, 2008—The defendant, Steven

Slutzker, has appealed from the sentence of life imprison-
ment imposed by this Court on February 26, 2007. The defen-
dant was found guilty by a jury on January 23, 2007 of mur-
der of the first degree. In his Concise Statement of Matters
Complained of on Appeal, the defendant identifies 11 distinct
claims. Before turning to those claims, it is necessary to
recount the long procedural and factual history of this matter.

This case involves the December 28, 1975 murder of John
Mudd, Sr. The defendant, who had been involved romantical-
ly with the victim’s, wife, Arlene Mudd, was arrested on
January 12, 1976 and charged with one count of criminal
homicide and one count of criminal solicitation to commit
criminal homicide. The solicitation charge arose from the
defendant’s unsuccessful attempt to hire an individual
named Michael Pezzano to kill the victim. Pezzano reported
this to the Pennsylvania State Police who were in the process
of investigating Pezzano’s claims when John Mudd, Sr. was
killed. Although the criminal solicitation charge was held for
trial at the coroner’s inquest, the coroner determined that

that the Commonwealth failed to establish a prima facie case
on the homicide charge and it was dismissed. The
Commonwealth proceeded with the prosecution on the solic-
itation charge and the defendant was found guilty. He was
sentenced to not less than 11 1/2 nor more than 23 months in
prison and was paroled sometime in 1978.

The investigation into the Mudd murder remained dor-
mant for nearly fifteen years. It was reopened in 1991 when
the victim’s son, John Mudd, Jr., contacted the police and
claimed that he had suddenly recalled the events surround-
ing his father’s murder and could identify the defendant as
being present in his home on the night his father was mur-
dered. He explained that during an emotional argument he
recently had, he was suddenly flooded with images from that
evening, including images of the defendant in his home talk-
ing to his mother, who was also a suspect in the killing.

Based upon the statement of John Mudd, Jr. and a review
of the evidence gathered at the time of the initial investiga-
tion, the defendant was arrested and again charged with
murder in the death of the victim. He was triad by a jury in
January 1992. In addition to testimony from John Mudd, Jr.,
the Commonwealth presented several other witnesses who
did not testify at the coroner’s inquest and who came for-
ward either before or during trial and testified against the
defendant. These witnesses included the defendant’s daugh-
ter, Amy Slutzker, who testified that she saw her father
retrieve a handgun from a dresser drawer and leave their
residence for a time on the night that John Mudd, Sr. was
killed. He returned and immediately took her to the home of
Janet and Patrick O’Dea. She said that she had always
remembered these events but was afraid of her father and
never revealed what she knew until her father contacted her
prior to the 1992 trial and asked her to testify on his behalf.
Joseph Lindsey also came forward and testified that several
months before John Mudd, Sr. was shot he encountered the
defendant at a swap meet and the defendant asked him to
show him how to operate an automatic weapon. The victim
was killed with an automatic weapon. Moreover, this testi-
mony impeached the defendant’s claim that he had never
handled an automatic weapon. Finally, Sandra Catone testi-
fied that during an argument she was having with the defen-
dant (her landlord) in the mid 1980’s, he told her that he had
killed a man in Wilkinsburg in the seventies.

The jury found the defendant guilty of first degree murder.
He was sentenced to life imprisonment. The Superior Court
affirmed the judgment of sentence and a subsequent Petition
for Allowance of Appeal to the Pennsylvania Supreme Court
was denied. The defendant then filed a Petition under the Post
Conviction Collateral Relief Act, Pa.C.S.A. §9501, et seq. in
1997. Following a hearing, that Petition was denied. That
denial of relief was affirmed on appeal.

Defendant thereafter filed a Pro-Se Petition for Habeas
Corpus in the United States District Court for Western
District of Pennsylvania in December, 1999. Defendant
served a subpoena on the Wilkinsburg Police Department
and was provided approximately 28 reports that he claimed
had not been provided to his trial counsel, the late Charles
Scarlata. The United States District Court concluded that
one of the reports, memorializing an interview of witness
Cynthia DeMann, was material in that it was inconsistent
with her trial testimony. To remedy this violation of Brady,1

the defendant was awarded a new trial. The matter was
remanded to this Court for trial. The defendant filed several
pre-trial motions seeking to bar his re-trial and seeking to
have this Court recuse from the matter. Those motions were
denied after hearing and the re-trial commenced in January
2007, resulting in the defendant’s conviction and subsequent
appeal.
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The issues raised in the defendant’s concise statement
will be addressed in the order in which he raised them.

First, the defendant contended that the retrial on these
charges violated his right to due process and against double
jeopardy because of the 29 year delay between the date of
the offence and the trial. He raised this claim in his pre-trial
motion and contended that the Commonwealth was responsi-
ble for this delay and that this Court should therefore have
barred the Commonwealth from retrying him. The
Commonwealth responded that the delay was not attributa-
ble to the Commonwealth and, more importantly, that the
defendant failed to show that he suffered actual prejudice by
the delay.

“When a defendant argues undue delay in the filing of
charges, proof of prejudice is a prerequisite to consideration
of whether there has been a denial of due process.”
Commonwealth v. Sneed, 526 A.2d 749, 752 (1987). A defen-
dant must show “actual prejudice,” which, according to the
Pennsylvania Supreme Court, means that a defendant
“…must show that he or she was meaningfully impaired in
his or her ability to defend against the state’s charges to such
an extent that the disposition of the criminal proceedings
was likely affected.” Commonwealth v. Scher, 803 A.2d 1204,
1222 (Pa. 2002). It is not sufficient for a defendant to make
speculative or conclusory claims of possible prejudice as a
result of the passage of time. Where a defendant claims prej-
udice through the absence of witnesses or other evidence, it
is his or her burden to show in what specific manner missing
witness or other evidence, would have aided the defense. He
or she must also show that the lost testimony or information
is not available through other means. Scher, supra. Even if a
defendant were to show prejudice, however, the “adverse
effect on his defense is excusable if the delay was a deriva-
tion of reasonable investigation by the authorities.” Id. at
753. In addition, a defendant must show that the
“Commonwealth’s action in causing or allowing the delay
was ‘fundamentally unfair.’’’ Commonwealth v. Grazier, 570
A.2d 1054, 1057 (1990).

The delay in this claim is comprised of two separate peri-
ods of time: the time between the offense and the first trial,
a period of approximately 16 years; and the period between
the conviction and the re-trial, a period of approximately 15
years. With regard to the period of time between the offense
and the first trial, this claim is waived because it was not
preserved during the first trial. The defendant had the
opportunity to present this claim at the time of his first trial,
in his appeal from his first conviction and in his PCRA
Petition filed after his conviction was affirmed on appeal.
His failure to present this claim at any juncture prevents
him from raising it now.

To the extent that waiver may not be applicable to that
portion of this claim that addresses the first period of delay,
the defendant has failed to meet his burden of establishing
any of the elements identified above. He did not establish
actual prejudice. He did not identify any witnesses or docu-
mentary evidence that was lost by the passage of time which,
had it been available, would have aided his defense to the
point where the outcome at trial, would likely have been dif-
ferent. Finally, and most importantly, he failed to establish
that the Commonwealth intentionally delayed his prosecu-
tion to gain a tactical advantage. The record establishes,
without dispute, that the prosecution was delayed between
1976 and 1991 because of a lack of evidence. The
Commonwealth attempted to prosecute him on the homicide
charges, but was prevented from doing so when the Coroner
determined that the Commonwealth had not presented suffi-
cient evidence.

The second portion of this claim, that the defendant’s trial

should be barred because of the “delay” from the date of his
conviction following the first trial to the date of the re-trial,
is also patently frivolous. Those cases cited by the defendant
in his pre-trial motion and at argument on that motion in
support of this claim all address “pre-arrest delay.” None of
the time between the conviction and the present constitutes
“pre-arrest delay.” The principles that govern situations
where there has been a delay between the crime and arrest
have no application to the time that passes between a convic-
tion and a re-trial where a new trial has been awarded.
Whether the commonwealth can proceed to trial where a
new trial has been granted turns on entirely different legal
principles. The second issue that the defendant raises, alleg-
ing prosecutorial misconduct, was the only basis upon which
a defendant could validly have sought to bar the re-trial.

That claim, however, was also patently frivolous.
Defendant claimed that the failure of the Commonwealth to
turn over the police reports from the Wilkinsburg Police
Department violated his right to due process and should
have prevented the Commonwealth from trying him again
for this murder. First, in that only one of the reports was
found to be material, the failure of the Commonwealth to
turn over the other reports from the Wilkinsburg Police
Department are not relevant to this claim. Defendant’s right
to relief on this claim turned on whether the prosecutor
engaged in a course of conduct that was intentionally under-
taken to prejudice him to the point of denying him a fair trial.
Commonwealth v. Smith, 615 A.2d 321, 325 (Pa. 1992). The
defendant presented absolutely no evidence at the hearing
on this claim that established any such course of conduct of
the part of the prosecutor. The testimony the defendant did
present from the trial prosecutor in the case established that
there was no course of conduct intentionally undertaken to
prejudice him. Former Deputy District Attorney (now
Judge) Kim Clark testified that she had no knowledge of the
police report that was provided to the defendant by the
Wilkinsburg Police Department pursuant to the subpoena he
issued in connection with his Federal Habeas Corpus pro-
ceeding. The defendant presented no evidence tending to
show that this testimony was false and that she was, in fact,
aware of that single material report or intentionally withheld
it from the defense. The determination by the federal court
that the defendant was entitled to new trial because of a
Brady violation is not enough to bar a re-trial on the basis of
prosecutorial misconduct. The ruling by the Federal Court
only established that the defendant did not have access to a
single materially exculpatory report at the time of his first
trial; it did not establish that there was an attempt to inten-
tionally prejudice the defendant’s right to a fair trial.2 Based
upon the evidence presented to this Court on this issue, it
was clear that the Commonwealth did not intentionally try to
deny the defendant a fair trial.

The defendant next complains that the Court erred when
it refused to recuse from this matter. The defendant has
repeatedly sought to have this Court recuse in these pro-
ceedings. The allegations offered in support of those
requests were baseless. In the context of these requests, the
defendant claimed that the Court had to recuse itself
because it would be called upon to assess the credibility of
Judge Clark and that the Court’s ability to do so could rea-
sonably be called into question because this Court and Judge
Clark are colleagues. The original motion was denied. After
Judge Clark testified, the motion was renewed and again
denied.

The party who asserts that a trial judge must be disqual-
ified bears the burden of producing evidence establishing
bias, prejudice, or unfairness necessitating recusal.
Commonwealth v. Perry, 364 A.2d 312 (1976). Furthermore,
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the “decision by a judge against whom a plea of prejudice is
made will not be disturbed except for an abuse of discre-
tion.” Commonwealth v. Kane, 184 A.2d 405, 406 (1962). In
general, a “trial judge should recuse himself whenever he
has any doubt as to his ability to preside impartially in a
criminal case or whenever he believes, his impartiality can
be reasonably questioned.” 311 A.2d 652, 654 (1973) (quoting
from A.B.A. Standards Relating to the Function of the Trial
Judge §1.7).

This Court had no doubt as to its ability to fairly and
impartially preside at all proceedings in this matter, includ-
ing the hearing at which Judge Clark testified. Many of this
Court’s colleagues are former prosecutors or defense coun-
sel and have, on occasion, been called to testify before this
Court and others on this bench regarding matters they han-
dled as attorneys. This Court has not recused from matters
simply because a fellow member of the bench will appear as
a witness. The defendant did not present any reasons, other
than the fact that this witness also serves as a judge in this
County, why this Court’s fairness and impartiality could be
called into question.

The defendant also claims that the Court erred in denying
his request to bar a retrial on the basis that the
Commonwealth was required to prosecute the criminal solic-
itation charge and the criminal homicide charge at one time.
Defendant contends that his conviction for criminal solicita-
tion should bar the Commonwealth from trying him for the
murder. The defendant relies upon principles of double jeop-
ardy and Section 110 of the Crimes Code.

This claim was raised in the defendant’s Post Conviction
Relief Act Petition. In an Opinion dated June 26, 1998, the
Court held:

Although the solicitation charge from 1976 and the
Homicide charge from 1991 arose in the same
Court and the Solicitation charge ended in a convic-
tion, the other two parts of this test were clearly not
met. First, the conviction arising out of the
Petitioner’s attempt to hire Michael Pezzano to kill
John Mudd, Sr., did not arise out of the same crim-
inal conduct or arise from the same criminal
episode as the Murder charge for which the
Petitioner was convicted in this case. The crimes
are different. They occurred at different times and
different locations. The evidence tending to estab-
lish the Petitioner’s guilt in each prosecution is dif-
ferent except for the admission in Petitioner’s
Murder Trial of his statements to Pezzano which
formed the crime of Solicitation. The facts neces-
sary to convict the Petitioner of Solicitation were
different from the facts necessary to convict him of
murder. Simply because the evidence at one time
was admissible in a trial on a separate crime does
not establish the identity of crimes necessary to bar
a subsequent prosecution on the basis of the double
jeopardy clause.

Nor were the two offenses part of the same crimi-
nal episode. The Petitioner solicited Michael
Pezzano to kill John Mudd, Sr. on December 19,
1975, and again a few days later. That unsuccessful
solicitation, however, had no effect on the subse-
quent success Petitioner had in killing John Mudd,
Sr. himself. Perhaps, if Pezzano had killed John
Mudd, Sr., Petitioner’s argument might make some
sense. The circumstances of this case, however, do
not establish that these two offenses were part of
the same criminal episode.

Commonwealth v. Slutzker, Slip Opinion, June 26, 1998 at
pages 10-11. As this claim was already addressed in this
Court and on appeal, it cannot be properly raised again as
those previous rulings constitute the “law of the case.” The
Superior Court, in Commonwealth v. Santiago, described
this principle:

The law of the case doctrine “refers to a family of
rules which embody the concept that a court
involved in the later phases of a litigated matter
should not reopen questions decided by another
judge of that same court or by a higher court in the
earlier phase of the matter.” Commonwealth v.
Starr, 541 Pa. 564, 664 A.2d 1326 (1995). This doc-
trine applies when a case has been remanded and
mandates that the trial court may not alter a legal
question decided by an appellate court in the mat-
ter. Starr, supra, 664 A.2d at 1331. Moreover, a
defendant is not permitted to re-litigate the admis-
sibility of evidence by filing a suppression motion
when the same issue was raised and decided previ-
ously. Commonwealth v. McEnany, 732 A.2d 1263
(Pa.Super. 1999).

822 A.2d 716, 723-724 (Pa.Super. 2003). This Court already
determined that the claim that the defendant’s trial should
have been barred because of the prior prosecution on the
charge of criminal solicitation was without merit. That
determination was affirmed on appeal. It is, therefore, the
law of this case and cannot be revisited.

Next the defendant claims the Court erred in refusing to
quash the information due to procedural defects. This claim
rests on two bases. First, the defendant contends that the
Affidavit of Probable Cause was defective because it refers
to Dr. Alan Pass as a “certified forensic psychologist,” when,
in fact, Dr. Pass did not have that qualification. He also con-
tended that the Affidavit falsely attributed pry marks on a
basement door to the intruder who killed the victim when, in
fact, those pry marks were apparently made by the police.

In order for an Affidavit of Probable Cause to be ren-
dered defective, it must be shown to contain a false state-
ment that was knowingly, intentionally or recklessly made
and that that statement was necessary to a finding of proba-
ble cause. Commonwealth v. Taylor, (850 A.2d 684,
(Pa.Super. 2004). The defendant did not establish either that
the affiant knew that Dr. Pass was not a “certified forensic
psychologist” or that this assertion was material to a finding
of probable cause. Nor did the defendant establish that the
assertion regarding the pry marks was made with knowledge
of its falsity or that it was in any way material to a finding of
probable cause. Accordingly, this claim was properly denied.

The defendant also challenged the Affidavit on the basis
that because the inquest in this matter was conducted before
the Coroner and the Coroner acted inappropriately as an
issuing authority. This is another patently frivolous claim in
light of the repeated rejection of this argument in the appel-
late courts of this commonwealth. See Commonwealth v.
Prosdocimo, 479 A.2d 1073 (Pa.Super. 1984); Commonwealth
v. Lopinson, 234 A.2d 552 (Pa. 1967); and Commonwealth v.
Smouse, 594 A.2d 666 (Pa.Super. 1991).

In his seventh and eighth claims the defendant contends
that the Court erred in permitting the testimony of John
Mudd, Jr. and Amy Musselman, the defendant’s daughter.
Both of these claims were raised at the tine of the first trial.
This Court’s determination that their testimony would be
permitted was challenged on appeal and was affirmed.
Accordingly, pursuant to the law of the case doctrine, these
claims cannot be revisited.

Next, the defendant claims that he was denied, a fair trial
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because the prosecutor asked Patrick O’Dea whether he lied.
This claim is specious. A defendant is not entitled to relief on
the basis of prosecutorial misconduct unless the ‘unavoid-
able effect’ of the prosecutor’s comments or actions is to
“prejudice the jury so that a true verdict cannot be rendered
because the existence of bias and hostility makes it impossi-
ble to weigh the evidence in a neutral manner.’’’
Commonwealth v. Hill, 666 A.2d 642, 647 (1995), quoting
Commonwealth v. Baker, 614 A.2d 663, 671 (1992). It would
be improper for any attorney to express to a jury their per-
sonal belief that witness has lied. It is not improper for an
attorney, while cross-examining a witness, to ask that wit-
ness if they lied, particularly when the inconsistencies in
their testimony suggests that they are not being truthful.
Here, the prosecutor did not express his personal opinion
that the witness was lying, he only asked the witness if he
lied. This was not an improper question. Even if the question
could be construed to suggest to the jury the prosecutor’s
personal belief that the witness lied, it certainly did not have
the unavoidable effect of prejudicing the jury to the point
where they were not capable of rendering a fair verdict.

Finally, the defendant, in his last two claims, contends
that the verdict was against the weight of the evidence
and/or that the evidence was not sufficient. IN the weight
claim, the defendant suggests that the verdict was against
the weight because “…the prosecution was based upon John
Mudd, Jr.’s flashback memories the truth of which was
unsupported by the great weight of the evidence.” The pros-
ecution may have begun with John Mudd, Jr. claiming to
have experienced a sudden recall of the events surrounding
his father’s death, but it certainly did not depend, to any
degree, on that evidence. The prosecution’s evidence includ-
ed several eyewitnesses who placed the defendant in the
area of the Mudd residence moments after the murder; the
defendant’s admitted attempt to hire someone to kill the vic-
tim only weeks before the victim was killed; an admission by
the defendant to a disinterested third party, years after the
killing, that he had killed a man in Wilkinsburg; the defen-
dant’s possession of a weapon consistent with the weapon
used in the murder and the testimony from the defendant’s
own daughter who recalled that on the night of the killing,
her father left their home with a handgun and returned a few
minutes later and rushed her out of their house to the home
of the purported alibi witness, Janet and Patrick O’Dea. The
verdict was not against the weight of the evidence; it was
wholly consistent with that evidence. That evidence was also
sufficient to establish, beyond a reasonable doubt, that the
defendant laid in wait in the basement of the Mudd home,
lured John Mudd, Sr. there by causing the power to go off in
the home and then shot him with the .32 caliber automatic
weapon that Joseph Lindsey showed him how to operate.

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: May 20, 2008

1 Brady v. Maryland, 373 U.S. 83 (1963).
2 The Court would note that the materiality and exculpatory
nature of this report was certainly called into question dur-
ing the re-trial when the witness, Cynthia DeMann, testified
that the reason she told the police that the man she saw was
not Steven Slutzker was because she was afraid of him. Only
after he was arrested did she feel comfortable telling the
police that she did recognize the defendant as the man talk-
ing to the victim’s wife shortly after the shooting.

Commonwealth of Pennsylvania v.
Kenneth Hairston

Criminal Law—Jury Instructions—Post Sentence Motions—
Ineffective Assistance of Counsel—Admissibility of Prior
Bad Acts—Prosecutorial Misconduct—Victim Impact
Evidence

1. In order for second degree murder to apply, there must
be evidence that a criminal homicide was committed during
the perpetration of a felony. Where evidence presented is not
sufficient to establish a jury question as to whether the
killing occurred during the perpetration of one of the
felonies enumerated at 18 Pa.C.S.A. Section 2502, an instruc-
tion for second degree murder is not necessary.

2. A claim for ineffective assistance of counsel in the tim-
ing of an objection to the prosecutor’s presentation of a stip-
ulation concerning the defendant’s possession of a firearm
without licensure, will fail when the record shows the objec-
tion was raised as soon as the Commonwealth made the
statement regarding the stipulation.

3. In considering a claim of prosecutorial misconduct, the
Court focus is whether the defendant was deprived of a fair
trial. Proceeding with trial on rape and other charges
involved conduct that occurred before the homicide acts
which were the subject of this trial. The resulting felony con-
victions in the prior trial and the Commonwealth offering
those convictions as aggravating circumstances to show
motive was proper.

4. Proceeding with trial on rape and other charges, where
those acts were prior to the acts in this trial, is not error.
Furthermore, defendant was twice given timely notice of the
Commonwealth’s intent to use any felony convictions
obtained in the other cases as aggravating circumstances.

5. The sentencing code does not limit victim impact evi-
dence to statements made only by family members. Non-
family members who have, based upon their relationship
with the victims and relatives, insight into the effect of the
tragedy on the family of the victims is permitted.
Additionally, in this case, the defendant’s actions in killing
both his wife and son made it not possible for family mem-
bers to testify. The best evidence as to the impact of the
tragedy on the family would come from those who knew the
family best, whether blood relatives or not.

(Linda A. Michler)

Mark Vinson Tranquilli for the Commonwealth.
Kenneth A. Snarey for Defendant.

No. CC200109056. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION AND ORDER OF COURT
Manning, J., May 28, 2008—Before the Court are the

Post-Sentence Motions filed by the defendant, Kenneth
Hairston, following his conviction on two counts of Criminal
Homicide and this Court’s imposition of sentences of death
based upon the jury’s sentence for verdicts. For the reasons
set forth in this Memorandum Opinion, the Motions will be
DENIED.

The defendant’s first claim is that the Court erred in
failing to instruct the jury on the lesser included offense of
second degree murder. It is axiomatic that Court must only
charge a jury on offenses where the evidence presented
would reasonably support a verdict of guilty as to those
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offenses. “In order for second degree murder to apply,
there must be evidence that a criminal homicide was com-
mitted during the perpetration of a felony.” Commonwealth
v. Pursell, 724 A.2d 293, 305 (Pa. 1999) Where the evidence
presented is not sufficient to establish a jury question as to
whether the killing or killings occurred during the perpe-
tration of one of the felonies enumerated at 18 Pa.C.S.A.
§2502, an instruction for second degree murder is not nec-
essary. Commonwealth v. Williams, 732 A.2d 1167, 1182
(Pa. 1999). A second degree murder instruction was not
warranted in this case because the facts did not support
such an instruction.

The defendant contended that a second degree murder
instruction was warranted because the evidence would have
supported the finding that one or both of the deaths in this
case took place during the commission of the felony of arson.
The evidence established otherwise. With regard to the
death of the defendant’s son, Sean Hairston, the forensic
pathologist from the Allegheny Coroner’s Office, Dr.
Abdulrezak Shakir, testified unequivocally that the injuries
that led to the victim’s death were two or three incidents of
blunt force trauma. This victim died while he was being
treated at the hospital. He suffered two cardiac arrests, the
first while he was being operated on and the second while in
the intensive care unit, and these episodes led to his death.
(N.T., Vol. 2 at 138) Dr. Shakir found, to a reasonable degree
of medical certainty, that the cause of death was blunt force
trauma to the head. He stated while being cross-examined
that he saw no evidence in the hospital records that the vic-
tim’s first cardiac arrest was the result of carbon monoxide
or cyanide poisoning, as one would expect if the fire caused
or contributed to the death, and that there was no evidence
that smoke inhalation caused the cardiac arrest. Finally, he
testified that he saw no evidence that carbon monoxide
would have contributed to the cardiac arrest and that the
evidence indicated that the blunt force trauma “by itself”
would have caused the death of Sean Hairston. (N.T., Vol. 2.
143, 147) He added on redirect that a toxicology screening of
the victim’s blood showed no evidence of carbon monoxide
or cyanide in the blood. (N.T., Vol. 2. at 146)

The autopsy of the other victim, the defendent’s wife,
Katherine Hairston, likewise revealed no evidence that the
fire set by the defendant caused or contributed significantly
to her death. The forensic pathologist who conducted the
autopsy on this victim, Shaun Ladham, M.D. testified that a
toxicology screen showed no evidence of carbon monoxide
or cyanide in her blood stream at the time of her death. He
stated further that the multiple wounds to her head and
resulting trauma suffered by the brain led him to his opinion
that the cause of death was blunt force trauma.

The evidence of the defendant’s confession also support-
ed the conclusion that the deaths were the result of his
assault with a sledge hammer rather than the fire. He testi-
fied that he attacked both his wife and his son with the sledge
hammer and then, after leaving the home to dispose of the
murder weapon, returned and set a fire in the basement of
the house. The evidence clearly did not support the con-
tention that the deaths of Sean and Katherine Hairston
occurred during the commission of the felony of arson. The
acts that led to their death occurred before the fire was set
and, according to the medical evidence, the fire had
absolutely no causal relationship to the deaths of the victims.
Where there is no evidence supporting a particular offense,
the Court does not err in refusing to give an instruction on
that offense. Commonwealth v. Cruise, 640 A.2d, 395, 407
(Pa. 1994)

The Court would also finally point out that, because the
defendant was found guilty of first degree murder in this

case, he could have suffered no prejudice from the failure to
give this instruction. The jury found beyond a reasonable
doubt that the defendant specifically intended to kill his wife
and his son. The fact that the jury found the element of spe-
cific intent to have been established beyond a reasonable
doubt renders any failure to give an instruction on second
degree murder, even if one had been warranted, harmless
error. Commonwealth v. May, 656 A.2d, 1335 (Pa. 1995)

The defendant next raises a claim that counsel was
ineffective in the timing of his objection to the prosecu-
tor’s presentation of a pre-trial stipulation concerning the
defendant’s possession of a firearm without a license. This
Court would first note that because this ineffectiveness
claim can be addressed based upon the record as it exist-
ed, an evidentiary hearing to explore counsel’s conduct
was not necessary.

The test for evaluating counsel’s performance is
well known. First, the Court must determine
whether the issue underlying the claim of ineffec-
tiveness has arguable merit. If arguable merit is
established, then it must be determined whether
the course chosen by counsel had some reasonable
basis designed to serve the interest of his client.
Finally, if the first two elements identified above
are established, the Court must determine if coun-
sel’s conduct prejudiced the defendant or, in other
words, had an adverse affect upon the outcome of
the proceeding.

Commonwealth v. Howard, 645 A.2d, 1300, 1306 (Pa. 1994).
The stipulation concerns an incident that occurred on

May 21, 2000 when the defendant was alleged to have
threatened the victim in the rape case, his stepdaughter,
Chetia Hurtt, and her boyfriend, Jeffrey Johnson, with a
hand-gun. That threat was related to the charges filed
against the defendant at CC numbers 200208984 and
200009862, which involved allegations that the defendant
sexually assaulted Ms. Hurtt and then later threatened Ms.
Hurtt and Mr. Johnson with this hand-gun. Evidence of the
the sexual assault charges was offered as the motive for the
killings in this matter. Moreover, comments made by the
defendant during the incident when he threatened Ms.
Hurtt and Mr. Johnson also were admissible as evidence of
his intent. The Commonwealth and defense counsel had
agreed, prior to trial, that the fact of non-licensure would be
admitted by stipulation. Subsequent to that pre-trial agree-
ment, this Court limited the admissibility of certain aspects
of these prior bad acts. That ruling apparently caused
defense counsel to reconsider the stipulation. When the
Commonwealth, nevertheless, began to offer that stipula-
tion, defense counsel raised a timely objection. The parties
discussed the matter at sidebar at which time the Court
advised the Commonwealth that although it was going to
permit introduction of these prior bad acts, the Court did
not consider the fact of non-licensure relevant. The Court,
therefore, sustained the defendant’s objection and advised
the jury: “Alright ladies and gentlemen. The last comments
made by the prosecutor are disregarded. There is no stipu-
lation and no agreement and that is not part of the evidence
in this case.”

The defendant’s suggestion that counsel was somewhat
ineffective with regard to this issue is without merit for sev-
eral reasons. First, there is simply no merit to the underly-
ing claim in that defense counsel did not raise a timely objec-
tion. The objection was timely because it was raised as soon
as the Commonwealth made the statement regarding the
stipulation. The Court sustained the objection and cautioned
the jury to disregard what the Commonwealth had said about
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the stipulation. It is not clear how the objection could have
been any timelier. More important, the defendant could not
possibly have suffered any prejudice as a result of this state-
ment by the Commonwealth. First, as the Court has pointed
out, there was a proper cautionary instruction given and a
jury is presumed to follow the instructions of the Court. In
addition, whether the defendant was licensed to carry a
firearm in 2000 or not could not possibly have affected the
outcome of his trial on the charge of killing his son and his
wife. The fact that the defendant possessed and used a
firearm to threaten Ms. Hurtt and Mr. Johnson was admissi-
ble because those facts were relevant to motive and intent.
The jury properly heard testimony concerning the defen-
dant’s sexual assault on Ms. Hurtt as well as the incident
where he threatened Ms. Hurtt and Mr. Johnson with the
gun. The Court properly determined that evidence that he
was not licensed to have that firearm in 2000 was not rele-
vant to the prior bad acts evidence but the fact that the jury
heard this information could not possibly have affected the
outcome of this trial.

The defendant’s third claim is closely related to the pre-
ceding claim. In this claim, he contends that the prosecution
engaged in misconduct by offering that stipulation when it
should have known, based upon pre-trial rulings, that the
Court was not going to permit introduction of evidence con-
cerning the defendant’s non-licensure. In evaluating a claim
of prosecutorial misconduct, the focus of the Court must be
on whether the defendant was deprived of a fair trial and not
whether he was deprived of a perfect trial. Commonwealth v.
Kemp, 753 A.2d, 1278, 1282 (Pa. 2000). The prosecutors con-
duct here did not deprive the defendant of a fair trial. First,
it is not clear that the prosecutor offered the stipulation
knowing that it was objectionable. There had been an agree-
ment pre-trial as to its admissibility and that agreement was
only affected by this Court’s ruling limiting that evidence. In
addition, even if the prosecutor should have known not to
offer the stipulation, the defendant was not prejudiced by the
fact that this jury heard that he was not licensed to carry a
firearm in May of 2000. In addition, the evidence in this case
as to the defendant’s guilt in the killing of his wife and son
was overwhelming. It consisted of his own admissions as
well as the physical evidence consistent to what he told the
police upon his arrest and in subsequent statements.
Although the fact that he was not licensed to carry a firearm
was inadmissible, evidence showing the defendant’s use of
that firearm to threaten the victim in his rape case was
admissible. It is inconceivable that the jury could have
placed any importance on the fact of non-licensure in light of
this other evidence showing far more egregious conduct
involving the firearm such as his using it to threaten the vic-
tim in his sexual assault case.

The defendant next contends that the Court erred in
introducing evidence showing the defendant’s prior sexual
conduct with his stepdaughter. This claim is wholly without
merit. This evidence consisted of testimony from Ms. Hurtt
concerning the defendant’s five year long pattern of sexual
assault upon her as well as his threats of physical harm to
her and the rest of his family if she persisted in cooperating
with the prosecution of him for these offenses.

The admissibility of evidence rests within the sound dis-
cretion of the trial court and such a decision will be reversed
only upon a showing that the trial court abused its discretion.
Commonwealth v. Boczkowsky, 842 A.2d, 75, 93 (Pa. 2004).
Evidence is relevant if it logically tends to establish a mate-
rial fact in the case, tends to make a fact at issue more or less
probable, or supports a reasonable inference or presumption
regarding the existence of a material fact. Commonwealth v.
Hawk, 709 A.2d, 373, 376 (Pa. 1998). Relevance is estab-

lished if the evidence sheds light upon or advances the
inquiry in which the fact finder is involved and if the evi-
dence is logically relevant, it is admissible. Commonwealth
v. Wax, 571 A.2d, 386, 388 (Pa.Super. 1990).

Moreover, although motive is not an essential element of
any crime, it is always relevant and admissible. Pa. Rule of
Evidence 404 (b)(2) provides: “Evidence of other crimes,
wrongs, or acts may be admitted for other purposes, such as
proof of motive, opportunity, intent, preparation, plan,
knowledge, identify or absence of mistake or accident.” The
general rule regarding the admissibility of other crimes’ evi-
dence was set forth in Commonwealth v. Miles, 681 A.2d,
1295 at 1304 (Pa. 1996): “As a general rule, evidence that a
defendant has committed another crime wholly independent
and unconnected with that for which he is on trial is irrele-
vant and inadmissible except under special circumstances
[such as] where the proper testimony tends to establish the
defendant’s motive for the crime or crimes charged.”
However, to be admissible under this exception, evidence of
a distinct crime, even if relevant to motive, “must be given
sufficient ground to believe that a crime currently being con-
sidered brought about or was in some way caused by the
prior set of facts and circumstances.” Commonwealth v.
Drumheller, 808 A.2d, 893, 906 (Pa. 2002).

In this case, the defendant’s murder of his wife and son
arose directly out of his concern over his upcoming trial for
the sexual assault of his stepdaughter. It provided his
motive for killing his wife and son. This motive was estab-
lished both through his own admissions following his arrest
and through evidence from Ms. Hurtt and Mr. Johnson con-
cerning comments made by the defendant when he threat-
ened them in May of 2000. According to Ms. Hurtt, the
defendant said that he would not go to jail and that “we can
all die today.” (N.T. Vol. 1 at 49) She further explained that
this was consistent with threats he had made in the past
when he had told her that “he would take us all out of here”
which she understood to mean that “he would kill me and
my family.” (N.T. Vol. 1 at 50)

The evidence of this conduct was clearly admissible in
that the subsequent murders grew out of and/or were caused
by the defendant’s involvement in these prior criminal inci-
dents involving his stepdaughter. The Court would also note
that the murders were committed shortly before the trial on
the charges involving Ms. Hurtt was to begin. His conduct in
killing his son, wife and apparently attempting to take his
own life was simply the fulfillment of the threats that he
made toward Ms. Hurtt as a result of her cooperating with
the police in his prosecution. Finally, this Court gave com-
plete and proper instructions to the jury regarding what use
they were to make of this evidence of prior bad conduct on
the part of the defendant. At the time the evidence was
offered, the Court told the jury the following:

Ladies and gentlemen, before we go any further,
you must understand you are going to get evidence
from this witness about other offenses, other
crimes, other wrongs or bad acts as the law refers
to them, that the defendant is alleged to have com-
mitted for which he is not charged in this case. This
case charges him simply with the criminal homi-
cide of the two victims here.

This evidence is not offered for the purpose of
demonstrating he is a bad individual and, there-
fore, must be guilty of the crimes here. In order for
you to convict him of the crimes here, you must be
satisfied that the Commonwealth establishes the
elements of the offenses that related to this case
before you beyond a reasonable doubt. The evi-
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dence is being offered solely for the limited pur-
pose of establishing a motive for the criminal acts
that occurred, the motive for the criminal homi-
cide, and must not allow this type of evidence of
other acts by the defendant to stir up your emotions
to the point where you no longer determine
whether or not he has committed these offenses on
the evidence presented.

Understand, it is solely for the purpose of motive
and I will give you additional instructions on that at
the conclusion of the case.

(N.T. Vol. 1 at 34-36) The Court then gave similar instruc-
tions during its final charge to the jury. They are found at
pages 146 through 148 of Volume 3 of the trial transcript.
Both because this evidence was admissible for the purpose
of establishing motive and because the Court provided prop-
er and timely instructions to the jury, the claim that this evi-
dence should not have been admitted or that it unfairly prej-
udiced the defendant is without merit.

The defendant next claims that the verdicts of guilty of
first degree murder with regard to both victims are against
the weight of the evidence. The challenge to a verdict on the
grounds that it is contrary to the weight of the evidence con-
cedes that there is sufficient evidence to sustain the verdict.
Commonwealth v. Cruz-Centeno, 668 A.2d, 536 (Pa.Super.
1995). A new trial is warranted only when the verdict, “is so
contrary to the evidence as to shock one’s sense of justice
and make a reward of a new trial imperative.” Id., 668 A.2d
at 540.

The verdict in this case was completely consistent with
the evidence presented and amply supported by that evi-
dence. The evidence established that the defendant was
angry and upset over his pending trial on the rape and
assault charges involving his stepdaughter. He had
expressed to her what the consequences would be if he were
faced with going to jail. On May 21, 2000, he threatened to
kill his family rather than go to jail. These were threats that
she had heard in the past. When that incident led to his
being charged with the sexual offenses and that particular
assault, he was faced with the prospect of going to jail. As
his trial date approached, he became determined to carry
out his threat. This is amply supported by the defendant’s
own inculpatory statements which, although self-serving at
times, fully supported the verdicts of guilty of first degree
murder rendered by the jury in this case. During his first
formal interview after his arrest on June 19, 2001, he told
the detectives that he had awakened on June 11th, worrying
about the trial that was to begin in two weeks on the charges
of assaulting his stepdaughter. While worrying about that,
he became agitated, retrieved a sledge hammer, and struck
his wife in the head with it several times, causing her death.
He woke his son up and told him to go downstairs and lay on
the couch for a few more minutes before he left for school.
His son did so and, while he was sleeping, the defendant
struck him on the side of the head with the same sledge
hammer twice. He also admitted that he returned to strike
Katherine again when he thought that she was still alive.
The defendant’s description of his conduct was completely
consistent with the testimony of the forensic pathologist as
to the victims’ cause of death. It is inconceivable that the
jury could have reached any verdict but guilty of first
degree murder given the overwhelming and undisputed evi-
dence offered. The verdicts were not against the weight of
the evidence.

The defendant next claims that the Commonwealth
engaged in prosecutorial misconduct because they delayed
prosecution of this case to obtain felony convictions in the

rape and assault cases referred to earlier in this Opinion.
According to the defendant, the Commonwealth did this so
that they could offer those convictions as aggravating cir-
cumstances under 42 Pa.C.S.A. §9711 (d)(9). This claim is
without merit. The offenses charged in the other two cases
occurred prior to the instant offenses. The charges brought
at CC 200008984 occurred on or about May 21, 2000 and
were initiated on that date when the defendant was arrest-
ed. The charges at CC 200009862 were filed on June 12,
2000 and involved conduct that occurred, according to the
information, on various dates between 1993 and 2000. The
dockets revealed that the defendant was arraigned on both
of those cases on August 2, 2000. He appeared for a pre-trial
conference on September 8, 2000 and his trial was original-
ly scheduled for January 30, 2001. On that date, at the
defendant’s request, the trial was postponed to June 25,
2001. The murders were committed on June 11, 2001 and on
June 21, 2001 the defendant presented a Motion to Continue
the June 25th trial date. It was rescheduled for December
10, 2001 when the case proceeded to trial. Obviously, it was
the defendant’s conduct in killing his son and his wife that
led to the further delay from June of 2001 to December of
2001. The suggestion that the Commonwealth somehow
manipulated the order in which these cases were tried is
simply absurd given these facts. The cases were tried in the
appropriate order and there is nothing in the record to sug-
gest that the Commonwealth did anything improper in doing
so. In fact, had the cases been tried in reverse order, the
defendant would thereby have benefited from his conduct in
killing his wife and son prior to commencing trial on the
rape case.

The focus when the Court is considering a claim of pros-
ecutorial misconduct is whether the defendant was deprived
of a fair trial. It is clear that that did not occur in this case.
The defendant’s trial on these charges was not affected in
any way whatsoever by anything that the Commonwealth
did. Accordingly, there is no merit to the defendant’s con-
tention that the Commonwealth violated his right to a fair
trial by proceeding on the rape and other charges before
proceeding on this matter.

Defendant next contends that this Court erred in charg-
ing the jury on the statutory aggravating factor found at 42
Pa.C.S.A. §9711 (b)(9) when the Commonwealth failed to
give timely notice of that aggravating circumstance. The
Commonwealth’s obligation to provide notice of aggravating
circumstances is set forth in Pa. Rule of Criminal Procedure
801 which provides:

The Commonwealth shall file a notice of aggravat-
ing circumstances that the Commonwealth intends
to submit at the sentencing hearing and contempo-
raneously provide the defendant with a copy of
such notice of aggravating circumstances. Notice
shall be filed at or before the time of arraignment,
unless the attorney for the Commonwealth
becomes aware of the existence of an aggravating
circumstance after arraignment or the time for fil-
ing is extended by the Court for cause shown.

Pa. R. Crim. P. 801. The comment to Rule 801 provides the
following guidance:

The rule provides for, pre-trial disclosure of those
aggravating circumstances that the Commonwealth
intends to prove at the sentencing hearing. See
Sentencing Code, 42 Pa. C.S. §9711 (d). It is intend-
ed to give the defendant sufficient time and infor-
mation to prepare for the sentencing hearing.
Although the rule requires that notice generally be
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given no later than the time of arraignment, it
authorizes prompt notice thereafter when a cir-
cumstance becomes known to the attorney for the
Commonwealth at a later time. The language “for
cause shown” contemplates, for example, a situa-
tion in which, at the time of arraignment, an ongo-
ing investigation of an aggravating circumstance
must be completed before the attorney for the
Commonwealth can know whether the evidence is
sufficient to warrant submitting the circumstance
at the sentencing hearing.

In this matter, the homicide criminal information was filed
on August 2, 2001. Attached to that was a notice that the
Commonwealth intended to seek the death penalty which
identified a single aggravating circumstance, that found at
§9711 (d)(11), related to the defendant having been convict-
ed of another murder committed either before or at the time
of the offense at issue. At that time, the parties were certain-
ly aware that the defendant had pending felony charges
which, if he were convicted of those offenses, would provide
additional aggravating circumstances. In fact, at a sentenc-
ing conference, held on the record on September 20, 2001,
the prosecutor stated that if convictions were obtained in
that case for felonies, then the Commonwealth would use
that as a second aggravating circumstance at the time of the
homicide trial. This certainly put the defendant on notice
that the Commonwealth intended to use any felony convic-
tions obtained in the other cases as aggravating circum-
stances. The defendant was found guilty by a jury of those
other felony charges on December 14, 2001. He was sen-
tenced on February 28, 2002. The next day, March 1, 2002,
the defendant was formally arraigned on the homicide
charges in this case. On March 14, 2002, the Commonwealth
then filed its second Notice of Intention to Seek the Death
Penalty which added the aggravating circumstances found in
9711 (d)(11).

It is clear from the rule and its comments that the inten-
tion of the rule is to provide notice to the defendant of the
aggravating circumstances the Commonwealth intends to
proceed on so that the defendant is not surprised thereby
and may prepare an appropriate defense. Although the
Commonwealth could not provide official notice of the sec-
ond aggravating circumstance until after the defendant was
sentenced on those felonies on February 28, 2002, the defen-
dant was, in fact, given notice that if those cases resulted in
convictions, that, aggravating circumstance would be used at
his homicide trial. He clearly had all the notice that the rule
requires and contemplates. In fact, he had significantly more
notice in that he was given notice that the Commonwealth
would use those convictions, if obtained, as an aggravating
circumstance, well before the rule required the
Commonwealth to give such notice. Because the defendant
was given the notice required by the rule, this claim is with-
out merit.

The defendant’s final claim is that the Court erred in per-
mitting non-family members of the victims to testify as to the
impact that the death of the victim had on the family. 42 Pa.
C.S.A. §9711 (a)(2) provides the following with regard to vic-
tim impact evidence:

In the sentencing hearing, evidence concerning
the victim and the impact that the death of the
victim has had on the family of the victim is
admissible. Additionally, evidence may be pre-
sented as to any other matter the Court deems
relevant and admissible on the question of the
sentence to be imposed. Evidence shall include
matters relating to any of the aggravating or mit-

igating circumstances specified in § (d) and (e)
and information concerning the victim in the
impact that the death of the victim has had on the
family of the victim.

42 Pa. C.S. §9711 (a)(2). The defendant’s argument seems
to be that because the evidence pertaining to the impact
that the victims’ deaths had on the family came from per-
sons other than family members, it was somehow inadmis-
sible. The sentencing code does not limit such evidence to
family members. The evidence that the defendant com-
plains about was relevant to the impact that these victims’
deaths had on their surviving family members. The statute
permits evidence concerning the victim and the impact that
the death of the victim had on the victim’s family. Any evi-
dence from any source that is relevant to that inquiry is
admissible. Here, the Commonwealth’s two witnesses were
Clayton Mariner, who had been a friend of Kathy Hairston
and her family for more than thirty-eight (38) years, and
Avis Beck, who was the girlfriend of Kathy Hairston’s
brother for ten (10) years. Obviously, both of these individ-
uals were able to offer insight into the effect that this
tragedy had on the family of the victims. While, normally, it
would perhaps be best for a child to speak of the loss of
their mother or for a mother to speak of the loss of their
child, the defendant’s actions in killing both his wife and
his son made this not possible. The best evidence as to the
impact of this tragedy on the family would come from those
who knew the family best, whether they are blood relatives
or not. It is obvious from the record of this proceeding,
moreover, that this Court was aware of the limits to be
placed on such testimony. When the Commonwealth asked
of the witness Mariner what effect the deaths had on him
personally, defense counsel’s objection was sustained and
the Commonwealth rephrased the question to focus in on
the effect on the family of the victims rather than on this
witness himself. (N.T. Vol. 4 at 57-58) The questioning of
both witnesses focused on the effect on the family. Most
importantly, the Court instructed the jury that they were
only to consider the effect that the deaths had on the fami-
ly members of the victims. (N.T. Vol. 4 at 231-232)

BY THE COURT:
/s/Manning, J.

ORDER OF COURT
AND NOW, this 28th day of May, 2008, for the reasons set

forth in the Memorandum Opinion attached hereto, the
defendant’s Post Sentence Motions are hereby DENIED. The
defendant is advised of the following:

1. He has the right to appeal this Order and must do
so within thirty (30) days of the date of this Order;

2. He has the right to the assistance of counsel in
the preparation of any appeal;

3. If he is indigent, he has the right to proceed on
appeal without the payment of costs and with court
appointed counsel as provided for in Pa. R. Crim. P.
122;

4. He has the right to qualified bail under Rule 521
(B).

The Clerk of Courts shall serve copies of this Order upon
counsel for the defendant at the address set forth below by
regular mail and upon the Office of the District Attorney of
Allegheny County pursuant to Pa. R. Crim. P. 114 (B).

BY THE COURT:
/s/Manning, J.
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Commonwealth of Pennsylvania v.
Joseph E. Hill

Criminal Law—Post-Sentencing Issues—Post-Conviction
Relief Act—Ineffective Assistance of Counsel

1. Multiple PCRA petitions filed claiming ineffective
assistance of counsel are procedurally untimely and are
denied when the record establishes that defendant was aware
the sentences would be consecutive and not concurrent.

2. A plea is not unlawfully induced by counsel’s perform-
ance when he does not question the reliability of the manner
in which guilt was determined.

(Linda A. Michler)

Ronald W. Wabby for the Commonwealth.
Kenneth Snarey for Defendant.

Nos. CC 199000108 and 199001683. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., June 6, 2008—The defendant, Joseph

Edward Hill, was charged at CC No. 199000108 with one
count of criminal homicide (18 Pa. C.S. §2501(a)). At CC No.
199001683, he was charged with one count of robbery (18
Pa. C.S. §3701(a)(1)(iii)) and one count of criminal conspir-
acy (18 Pa. C.S. §903(a)(1)). On January 27, 1991, he entered
pleas of guilty to third degree murder at CC 199000108 and
to robbery at CC 199001683. The criminal conspiracy
charge was withdrawn. He appeared for sentencing on April
11, 1991 and was sentenced to not less than seven (7) nor
more than twenty (20) years on charge of homicide and to
not less than three (3) nor more than ten (10) years on the
charge of robbery. The sentences were ordered to run con-
secutively, for an aggregate sentence of not less than ten
(10) nor more than thirty (30) years imprisonment. On April
12, 1991, the Commonwealth filed a Petition to Modify
Sentence, claiming that the Court erred in imposing sen-
tences that were in the mitigated range of the sentencing
guidelines. That Motion was denied. Neither the
Commonwealth nor the defendant appealed.

On September 4, 1991, the defendant fled a pro se Motion
for Post-Conviction Collateral Relief in which he claimed
that trial counsel was ineffective for failing to file an appeal
challenging the discretionary aspects of his sentence and
that his sentence was illegal. On July 20, 1992, this Court dis-
missed the defendant’s pro se Petition on the basis that the
relief he was seeking, a modification of his sentence from
consecutive to concurrent, was not cognizable under the
Post-Conviction Relief Act. Although the defendant filed an
appeal from that denial, he later withdrew that appeal and
took no further action with regard to this matter until
December 20, 2005, when he filed a second pro se PCRA
Petition. Counsel was appointed and an Amended Petition
was filed contending that trial counsel was ineffective in fail-
ing to object to the sentence imposed as well as in failing to
file a Post-Sentence Motion and/or a Notice of Appeal. This
Court denied that PCRA Petition on the basis that it was
untimely, the defendant’s judgment of sentence having
become final nearly thirteen (13) years prior to the filing of
this Petition.

On April 15, 2008, the Superior Court reversed the dis-
missal of the PCRA Petition, holding that the Court had
erred in 1992 when it dismissed the first PCRA without
appointing counsel. The Superior Court remanded the mat-
ter to this Court for the appointment of counsel. In footnote
number 5, the Superior Court noted that if this Court deter-

mined that the defendant had requested that counsel file a
direct appeal, this Court should reinstate the defendant’s
right to file a Post-Sentence Motion. The defendant filed a
Second Amended PCRA Petition on April 23, 2008 in which
he claimed that counsel was ineffective for failing to file a
Post-Sentence Motion. On May 6, 2008 this Court reinstated
the defendant’s post-sentencing rights and a Post-Sentence
Motion was filed by counsel on May 13, 2008. In that motion,
the defendant raised the following claim:

Attorney Brennan was ineffective—in violation of
Article 1, Section 9, of the Pennsylvania
Constitution and the 6th and l4th Amendments of
the United States Constitution—for representing to
defendant the defendant would receive concurrent
sentences under the plea agreement for his plea of
guilty when such representation was false and, had
defendant known concurrent sentences were not
required under said agreement, defendant would
not have plead guilty but would have, instead, pro-
ceeded to trial.

For the reasons that follow, the defendant’s Post-Sentence
Motion will be DENIED.

The defendant’s requests that the Court either find that
this plea was rendered involuntary by counsel’s ineffective-
ness or that his sentences should run concurrently. Turning
first to the claim that his plea was not valid, the initial
inquiry is always “whether the issue/argument/tactic which
counsel has foregone and which forms the basis for the
assertion of ineffectiveness is of arguable merit; for counsel
cannot be considered ineffective for failing to assert a mer-
itless claim.” Commonwealth v. Durst, 559 A.2d 504, 505 (Pa.
1989). If this threshold is met, it must next be determined
whether the particular course followed by counsel had a rea-
sonable basis designed to effectuate his client’s interests. Id.
The final inquiry is to determine whether counsel’s commis-
sion or omission prejudiced the defendant. Id. In alleging
counsel’s ineffectiveness, a defendant must allege sufficient
facts in his Petition upon which the Court can conclude that
trial counsel may have been ineffective because courts will
not consider such claims in a vacuum. Id.; Commonwealth v.
Pettus, 424 A.2d 1332 (Pa. 1981).

Where a defendant claims that his plea was unlawfully
induced by counsel’s ineffectiveness, he must plead suffi-
cient facts, which, if true, prove that counsel’s ineffective-
ness caused him or her to enter the guilty plea.
Commonwealth v. Lutz, 424 A.2d 402 (Pa. 1981). A plea is not
unlawfully induced by counsel’s performance that does not
question the reliability of the manner in which guilt was
determined. Commonwealth v. Laszczynski, 715 A.2d 1185
1187 (Pa.Super. 1998). It also must be remembered a guilty
plea may be withdrawn after sentencing only upon a “show-
ing of prejudice on the order of manifest injustice.”
Commonwealth v. Shaffer, 446 A.2d 591, 593 (Pa. 1982).

The starting point of this analysis must be the record of the
guilty plea and sentencing hearings. When the defendant
entered his pleas, the prosecutor, Deputy District Attorney W.
Christopher Conrad, set forth the terms of the plea agreement:

MR. CONRAD: Yes, Your Honor, if I may state it. In
exchange for Mr. Hill’s plea of guilty on the
Homicide indictment to a charge of Third Degree
Murder, and to the related charge of Robbery on
the other indictment, the Commonwealth would
allow sentencing to take place by this Court after
the consideration of a pre-sentence report, and
would also move presently as part of that agree-
ment and condition, upon the acceptance by the
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Court, to dismiss the unrelated Robbery charge
filed at CC No. 9002990, which would have been
scheduled before the Honorable Henry Smith on
February 26, 1991. It involves an alleged robbery
that took place at Hotlicks out on Baum Boulevard
on February 26, 1989, exactly two years from when
it was going to be tried.

N.T., 1/22/91, pp. 2-3. The Court asked the defendant’s
then counsel, Deputy Public Defendant William Brennan, if
that was his understanding of the plea agreement, to which
Mr. Brennan responded, “Yes, Your Honor.” (N.T., 1/22/91, p.
3). The Court then proceeded to explain to the defendant the
nature of the offenses with which he, was charged and the
possible sentences he faced on each. As to CC No. 199001683,
he was told that the charge of criminal conspiracy carried a
maximum sentence of ten years incarceration and that the
robbery charge carried a maximum penalty of twenty years
incarceration. He was advised that the criminal conspiracy
charge was being withdrawn in consideration of his plea.
(N.T., 1/22/91, pp. 4-5). The elements each of the degree of
murder were then explained to him as were the elements of
voluntary manslaughter. (N.T., 1/22/91, pp. 6-10). He was
advised that first and second degree murder carried manda-
tory life sentences and that third degree murder carried a
maximum penalty of twenty years in prison. The defendant
indicated that he understood the elements of each of the
crimes with which he was charged.

The Court showed the defendant the written plea collo-
quy he had completed and confirmed with him that he had
understood and truthfully answered each question on the
colloquy. He said that he did. (N.T., 1/22/91, p. 9). The Court
reviewed at length with the defendant the jury selection
process, his right to a non-jury trial, the presumption of
innocence and the burden of proof that the Commonwealth
would have in order to obtain a conviction. (N.T., 1/22/91, pp.
9-12). The Court further explained to him that because he
was pleading guilty, Commonwealth would not be required to
present witnesses but, rather, would summarize the evidence
that established his guilt of the offenses to which he was
entering his pleas of guilty. He was advised that if he plead-
ed guilty, his right to appeal would be limited to whether his
plea was voluntary, whether the Court had jurisdiction over
him, whether the sentence imposed was illegal and whether
Mr. Brennan was effective. (N.T., 1/22/91, p. 14). The defen-
dant stated that he understood all of this.

Of particular importance to the issue raised by the defen-
dant in his Post-Sentence Motion, the following exchange
took place between the Court and the defendant:

THE COURT: Other than the plea agreement,
which has been stated on the record, has anyone
made any promises or threats to you in order to get
you to enter a plea of guilty?

MR. HILL: No, sir.

THE COURT: Were you on probation or parole at
the time these events occurred?

MR. HILL: No, sir.

THE COURT: Are you satisfied with Mr. Brennan’s
representation of you?

MR. HILL: Yes, sir,

THE COURT: Why are you pleading guilty, sir? 

MR. HILL: Because I’m guilty.

(N.T., 1/22/91, p. 15). Later, Mr. Conrad reviewed with the
defendant the possible sentences he could receive based

upon his plea of guilty:

MR. CONRAD: That is also, as the Court indicated
originally, a felony of Third Degree Murder, and
carries with it a maximum period of incarceration
of twenty (20) years. Do you understand that?

MR. HILL: Yes, sir.

MR. CONRAD: And that in this particular matter,
the Court could sentence you up to twenty (20)
years, ten (10) to twenty (20) years, on the Third
Degree Murder, and ten (10) to twenty (20) years
on the Robbery. Those do not merge for purposes of
sentencing as far as this plea agreement goes. Do
you understand that?

MR. HILL: Yes, sir.

MR. CONRAD: So, it’s entirely up to the Court, leav-
ing you with a sentence of perhaps twenty (20) to
forty (40) years should the Court decide to sentence
you to the maximum sentences due under law?

MR. HILL: Yes, sir.

MR. CONRAD: You understand that the
Commonwealth’s position that your involvement in
the case could have risen to a felony of Murder of
the Second Degree, which carries a life sentence,
and/or dismissing both First and Second Degree as
part of this plea agreement?

MR. HILL: Yes, sir.

(N.T., 1/22/91, pp. 16-17) (Emphasis added).

The defendant returned for sentencing on April 11, 1991.
At that time, defendant’s counsel, in the defendant’s pres-
ence, made the following comments:

MR. BRENNAN: Yes, Your Honor, if I might. As the
Court’s aware, we entered a general plea to crimi-
nal homicide, third degree robbery as well, with no
recommendation to be made by the DA’s office. We
read the pre-sentence report, my client read that as
well. There are not any challenges we indeed wish
to make or any changes we recommend as to the
pre-sentence.

Your Honor, I would note, Your Honor, as the
Court’s aware, my client had a robbery in 1969. He
had a robbery in 1975. He was released in 1983. He
frankly was without any involvement with the law
from 1983 to this incident did indeed happen. At all
times, Your Honor, as well, he has always been fully
employed and we would ask the Court to sentence
accordingly.

We would ask the Court to sentence my client in
the standardized range with an appropriate sen-
tence, Your Honor. We also ask the Court to weigh
the possibility of giving my client a concurrent sen-
tence on the Criminal Homicide and Robbery mat-
ters as well.

(N.T., 4/11/91, pp. 3-4) (Emphasis added). Later, the defen-
dant made the following comment:

DEFENDANT: I understand the nature of the
crime and the seriousness. It was an unfortunate
thing and I am very sorry that it happened. At no
time did I know this was going to happen and I
guess I feel very responsible for it, although I did
not know at no time that this would occur. I know
the feeling of losing one because I lost my mother
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and I know that it is a great grief.

(N.T., 4/11/91, p. 7) The Court then proceeded to impose sen-
tences of not less than seven (7) nor more than twenty (20)
years on the homicide charge and not less than three (3) nor
more than ten (10) on the robbery charge and ordered that
they run consecutive for an aggregate sentence of not less
than ten (10) nor more than thirty (30) years. The sentence
was at top end of the mitigated range of sentences.

The defendant only had one question after sentence was
imposed. He asked the Court whether with that sentence
came an automatic parole and the Court explained that as
long as he behaves himself, he would be considered for
parole at the expiration of his minimum, but that whether he
was parole then would depend upon his conduct within the
institution and action taken by the parole board.

The record in this matter also includes the Petition filed
by counsel, which was verified by the defendant, and the
certification of witnesses prepared by counsel and attached
to that Petition. In the certification of witnesses, counsel
averred that the defendant would testify as follows:

Attorney Brennan told him, prior to pleading guilty,
the plea agreement in this matter included concur-
rent sentences. If he knew the concurrent sen-
tences weren’t required under the plea agreement,
he would not have pleaded guilty but would,
instead, have proceeded to trial. He wants to pur-
sue any and all requests/claims to have his sen-
tences run concurrent by filing Post-Sentence
Motions and, if necessary, an appeal. He told attor-
ney Brennan that he thought his consecutive sen-
tences were illegal and wanted the sentences to run
concurrent and that attorney Brennan was to do
whatever he had to get concurrent sentences.

PCRA counsel also provided the following certification as to
what trial counsel, William E. Brennan, would say if called
as a witness:

He was not notified, within the period for timely fil-
ing Post-Sentence Motion or an appeal from the
judgment of sentence, by Mr. Hill that Mr. Hill as
unhappy with the plea and sentence or wished to
pursue such a Motion or appeal. He did not consult
with Mr. Hill about filing/pursuing such a Motion
or appeal because he didn’t believe Mr. Hill, or a
rational defendant in the same position, would want
to pursue such a Motion or appeal since the plea
agreement was open as to the length of sentence
and was accepted and Mr. Hill was aware of the
possible ranges of sentences and received mini-
mum sentences which were either at or below the
bottom end of the standard range of the sentencing
guidelines which were applicable to the offenses on
which sentence was imposed.

The record described above establishes that before the
defendant entered his plea of guilty, he was advised, in open
court, that he faced possible maximum sentences of twenty
years on the homicide charge and twenty years on the rob-
bery charge. He was specifically told that the Court could
impose those sentences separately so that he faced the pos-
sibility of a sentence as long as twenty to forty years. In
response to these advisements, he stated, under oath, that he
understood the sentences he was facing. He also stated that
he understood that if he chose to go to trial and was convict-
ed of either first or second degree murder, he could be sen-
tenced to life imprisonment. He testified that he had read,
understood and truthfully answered all of the questions set

forth in the guilty plea colloquy. At sentencing, after the
Court imposed consecutive sentences and explained to the
defendant that his sentence was, in the aggregate, not less
than ten (10) nor more than thirty (30) years, the defendant
did not have any questions concerning the fact that his sen-
tences would run consecutively rather than concurrently. He
only asked the Court whether he would be eligible for parole
at the end of his minimum sentence.

The fact that the defendant now represents in his
Petition that he was told by his attorney that he would
receive concurrent sentences does not entitle him to an evi-
dentiary hearing to test the veracity of that assertion.
Where, as here, the record from the guilty plea colloquy and
sentencing hearing unequivocally establishes that the
defendant was advised of the possibility of consecutive sen-
tences and told the Court that he understood that and, more
importantly, that he was satisfied with the representation of
counsel, it is not necessary for the Court to hold a hearing.
It is axiomatic that a criminal defendant who agrees to
plead guilty has a duty to answer questions truthfully.
Commonwealth v. Brown, 363 A.2d 1249 (Pa.Super. l976).
Where a colloquy has been conducted in which the possible
severity of the sentences which the defendant could receive
was explained, a defendant cannot be permitted to seek
relief on the basis that he lied to the Court regarding his
understanding of the effects of a guilty plea and that those
lies were induced by the promises of counsel. While it is
certainly true that the defendant hoped and possibly expect-
ed to receive concurrent sentences in this case, expecta-
tions regarding sentencing do not vitiate guilty pleas.
Commonwealth v. Sanutti, 312 A.2d 42 (Pa. 1993). The
defendant will not be afforded relief based on his claim that
he lied when he told this court at the time of his plea that he
understood that he could be sentenced for as much as twen-
ty to forty years, that he lied when he said that no promises
other than the plea agreement had been made to him to
induce him to plead guilty and that he lied when he said that
he was satisfied with the representation of his attorney.

This case is distinguishable from the recent decisions of
the Superior Court in Commonwealth v. Kersteter, 877 A.2d
466 (Pa.Super. 2005), Commonwealth v. Hickman, 799 A.2d
136 (Pa.Super. 2002) and Commonwealth v. Diaz, 913 A.2d
871 (Pa.Super. 2006). In Kersteter and Hickman, the
Superior Court held that the pleas were induced through the
ineffectiveness of counsel where the record made it clear
that the defendants were advised that they would be eligible
for boot camp, when, in fact, they were statutorily ineligible
for boot camp. In Diaz, the Superior Court remanded the
matter for an evidentiary hearing where the defendant
claimed that his attorney had advised him prior to the plea
that he would be eligible for boot camp. These cases are dis-
tinguishable because the record in those cases either sup-
ported the defendant’s claims or, in Diaz, did not explicitly
contradict the claim.

Here, however, the record is absolutely clear that this
defendant was told that he could receive consecutive sen-
tences. He was explicitly told that he faced a sentence of up
to twenty (20) to forty (40) years if he entered pleas of guilty.
There is no possibility of confusion in this case between what
the defendant claims his attorney told him and what was said
in open Court. The defendant was under oath when he
acknowledged that no promises, other than the plea agree-
ment, had been made to him by anyone to induce his plea. If,
as he now contends, he was promised by his attorney that his
sentences would be concurrent, then he committed perjury
when he told the Court that no other promises had been
made. Moreover, he stood silent after it was explained to him
that he faced a sentence of between twenty (20) and forty
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(40) years should the Court decide to sentence him to the
maximum possible sentences. Frankly, it does not matter
whether the defendant would testify under oath at a hearing
on this Motion that his attorney represented to him that he
would receive concurrent sentences. He cannot challenge
the validity of this plea by claiming, that he lied at the time
of his plea. Finally, it is also important that if called to testi-
fy in this matter, counsel would testify that he did not give
the advice that the defendant contends was given and, more-
over, that the defendant never brought up the issue of chal-
lenging his sentence during the time period during which
Post-Sentence Motions could have been timely filed.

For these reasons, the defendant’s Post-Sentence Motion
is DENIED.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Kenneth Stephen Prysock

Right to Counsel—Suppression

1. Since the police had probable cause to stop, investigate
and later arrest Defendant, no error was committed in deny-
ing the Defendant’s motion to suppress the narcotics found
in the search of his person.

2. When the Defendant was granted a continuance so that
his public defender could file pre-trial motions and to pri-
vately obtain an attorney of his choice, the Court did not
abuse its discretion in denying the Defendant another post-
ponement on the new trial date to obtain new counsel.

(Carol Sikov Gross)
Michael Streily for the Commonwealth.
Suzanne Swan for Defendant.

No. CC200703322. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., May 30, 2008—The Defendant, Kenneth

Prysock was charged with Possession with the Intent to
Deliver,1 and Possession of a Controlled Substance.2 Prior to
trial, a motion to suppress was filed regarding the validity of
the stop and arrest of the Defendant. Following a hearing on
November 1, 2007, the Defendant’s motion was denied. The
Defendant then proceeded to a jury trial, and was found
guilty as charged. On January 29, 2008, the Defendant was
sentenced to 3 1/2 to 9 years in prison.

The Defendant, through counsel, filed a timely appeal on
February 26, 2008. On May 19, 2008, a Statement of Errors
Complained of on Appeal was filed alleging that the
Defendant’s suppression motion should have been granted,
and that the Defendant was deprived of his right to counsel of
his choice when this Court denied requests for a delay in the
proceedings for the Defendant to retain a private attorney.

The testimony presented at the suppression hearing
showed that the police received information that an individ-
ual nicknamed “K” was using a cellular telephone to sell
crack cocaine and heroin. The police, knowing the telephone
number of the phone in question, called the cell phone in an
attempt to obtain illegal narcotics.

An individual identifying himself as “K” answered the
phone and during the course of several calls, a drug deal was
arranged. The transaction was to occur at an approximate
time in a thrift store parking lot by a green house. During the
final call “K” told the officer that he would be arriving in a

beige-colored Grand Am automobile along with a white
male, and a light-skinned black female. As this final conver-
sation was occurring, the undercover officer, who was
already at the pre-designated spot, noticed a vehicle and
occupants matching the description given by “K” drive into
the area. The officer also observed the Defendant in the car
end a call on a cell phone as the officer was ending her con-
versation with “K.” (T.T. 81-88)3

When the beige car arrived at the scene with the
Defendant, a white male, and a light-skinned black female,
the Defendant exited the car holding a cellular telephone
and began to walk toward where the officer was located. At
this time, a surveillance team at the scene arrested the
Defendant. A subsequent search of the Defendant resulted
in the recovery of the narcotics involved in this case.

The police may make a warrantless arrest if probable
cause exists. Commonwealth v. Santiago, 736 A.2d 624, 629-
30 (Pa.Super. 1999) Said probable cause exists if the facts
and circumstances within the knowledge of the police at the
time of the arrest are sufficient to justify a person of reason-
able caution in believing the suspect has committed or is
committing a crime. Probable cause is determined by the
totality of circumstances. Commonwealth v. Colon, 777 A.2d
1097 (Pa.Super. 2001) Based on a totality of the facts and cir-
cumstances as presented at the suppression hearing con-
ducted in this matter, the police had probable cause to stop,
investigate, and later arrest the Defendant. This Court did
not commit error in denying the Defendant’s suppression
motion. Therefore, this issue raised by the Defendant is
without merit.

The Defendant’s second issue involves the assertion that
the Defendant was denied counsel of his choice. Any crimi-
nal defendant has the right to counsel of his or her choice.
Commonwealth v. Rucker, 761 A.2d 541 (Pa. 2000) That
right, however, is not absolute. Commonwealth v. Atkins, 336
A.2d 368, 371 (Pa.Super. 1975) “Whether a continuance
should be granted in order for the defendant to secure coun-
sel of his choosing is a matter within the discretion of the
trial judge…” Commonwealth v. Gray, 608 A.2d 534, 547
(1992) See also, Ungar v. Sarafile, 84 S.Ct. 841 (1964)

In this case, the Defendant was granted a continuance on
August 8, 2007, so that his public defender could file pre-trial
motions, and so that the Defendant could privately obtain an
attorney of his choice. The trial was rescheduled for
November 1, 2007. On that date, the Defendant again asked
for a continuance to obtain private counsel. This time, howev-
er, the request was denied, a suppression hearing was held,
and jury selection commenced. On the morning of November
2, 2007, after 6 jurors were selected the previous day, an
attorney appeared before this Court representing that the
Defendant’s family had retained him at 8:30 a.m. that day.
Said attorney, however, was unwilling to enter his appearance
on behalf of the Defendant without the Court granting a con-
tinuance. That request to yet again delay the Defendant’s
trial was denied. Based on the facts and circumstances in this
case, the Court did not abuse its discretion in denying the
Defendant a postponement to obtain new counsel.

The Defendant’s Judgment of Sentence, therefore, must
be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: May 30, 2008

1 35 P.S. §780-113(a)(30)
2 35 P.S. §113(a)(16) & (b)
3 “T.T.” designates the trial transcript.
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Lynne Harris v.
Diane Renee Stewart t/d/b/a D. Renee’s Nails

Court: Common Pleas
Case Number: GD 05-025371
Jury Verdict: For Defendant
Date of Verdict: 1/10/08
Judge: Horgos
Pltf ’s Atty: David M. Landay
Def’s Atty: William R. Haushalter
Type of Case: Slip and Fall
Experts: Plaintiff(s): Dane K. Wukich, M.D.

Defendant(s): Trenton M. Gause, M.D.
Remarks: Plaintiff sued Defendant Stewart, the operator of
a beauty salon/nail parlor after Plaintiff fractured her ankle
when she slipped and fell on ice on the sidewalk adjacent to
Defendant’s business. Defendant maintained that conditions
were generally icy at the time and that Plaintiff had tra-
versed the area where she fell several times before falling.
Moreover, Defendant claimed Plaintiff, a diabetic, had failed
to check her blood sugar or take her medication, suggesting
she may have been light-headed prior to her fall. The jury
found Defendant was not negligent.

Nisha Jackson v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 06-012796
Jury Verdict: For Plaintiff in the amount of $5,158.44
Date of Verdict: 3/5/08
Judge: Scanlon
Pltf ’s Atty: Matthew R. Wimer
Def’s Atty: Nicholas J. Evashavik; Christopher J. Hess
Type of Case: Public Transportation
Experts: Plaintiff(s): Arnold S. Broudy, M.D.

Defendant(s): None
Remarks: Plaintiff, a passenger on a Port Authority bus,
alleged she sustained injuries to her wrist and shoulder
when the bus rear-ended a vehicle stopped ahead of it at an
intersection. The impact caused the Plaintiff to strike the
interior of the bus, causing injuries to her right shoulder and
wrist, requiring a wrist surgery and physical therapy.
Defendant contended the vehicle in front of the bus stopped
without warning and claimed the bus barely tapped the rear
of the vehicle in front of it. The jury found in favor of
Plaintiff and awarded her $4,158.44 for medical expenses
and $1,000.00 for pain and suffering.

Christine L. Simmons v.
H & M Services, Inc.

Court: Common Pleas
Case Number: GD 04-016235
Jury Verdict: For Plaintiff in the amount of $200,000.00,

molded to $100,000.00
Date of Verdict: 1/10/08
Judge: O’Reilly
Pltf ’s Atty: Michael Balzarini
Def’s Atty: John K. Bryan
Type of Case: Motor Vehicle—Rear-End Collision

Experts: Plaintiff(s): James Madden, PE; Eugene A.
Bonaroti, M.D.; Dean G. Sotereanos, M.D.;
Barbara Swann, M.D.
Defendant(s): Michael M. Weiss, M.D.

Remarks: Plaintiff was rear-ended by Defendant’s dump
truck after she entered southbound Route 279 from the
Bellevue entrance ramp. The force of the impact caused
Plaintiff ’s vehicle to spin out of control and roll over several
times. Plaintiff sustained multiple injuries, including lacera-
tions and abrasions, injury to the cervical spine, carpal tun-
nel syndrome in the left hand, a right thumb injury, a partial
tear of tendons in her left shoulder, and impingement syn-
drome. Defendant maintained that Plaintiff caused the colli-
sion by failing to yield the right of way to Defendant. The
jury found for Plaintiff and awarded $200,000.00 but found
Paintiff was 50% contributorily negligent, and the verdict
was molded to $100,000.00.

Paul Belsterling, as Administrator of the
Estate of Ruth Belsterling, and Paula Murray,

as Trustee Ad Litem v.
Sergio Betancourt, M.D. and Allegheny General Hospital

Court: Common Pleas
Case Number: GD 03-014489
Jury Verdict: For Defendants
Date of Verdict: 1/28/08
Judge: Colville
Pltf ’s Atty: Rolf Louis Patberg
Def’s Atty: Robert W. Murdoch(Betancourt);

Tyler J. Smith(Hospital)
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Robert A. Halvorsen, Jr., M.D.;

I. Michael Leitman, M.D. (New York, NY)
Defendant(s): Robert F. Quinlin, M.D.;
Stephen E. Rubesin, M.D. (Philadelphia, PA)

Remarks: Decedent underwent a vertical banded gastro-
plasty performed by Defendant doctor. Plaintiffs alleged that
Defendants deviated from the standard of care in a number
of ways, including by failing to properly monitor Decedent’s
post-operative care and by failing to detect the leak and take
steps promptly to repair it. Decedent developed respiratory
distress, peritonitis, cerebral dysfunction and colitis after
the surgery. When stabilized she was returned to the operat-
ing room for exploratory surgery. Defendant doctor con-
firmed a leak but its location could not be pinpointed. He did
not remove the band but instead attempted to repair the
leak. Decedent was later transferred to another hospital
where she died about five months after the surgery.
Defendants contended the complications suffered by
Decedent were well recognized risks of the procedure. The
Jury found Defendants were not negligent.

Frankl Electric, Inc. v.
Universal Stainless and Alloy Products

Court: Common Pleas
Case Number: GD 07-000815
Jury Verdict: For Plaintiff in the amount of $58,880.00
Date of Verdict: 4/4/08
Judge: O’Brien

J U R Y  V E R D I C T S
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Pltf ’s Atty: Mark F. McKenna; Trisha A. Gill
Def’s Atty: William J. Labovitz
Type of Case: Contract
Experts: Plaintiff(s): Richard Brugger, P.E.

Defendant(s): Samuel Sero, P.E.
Remarks: Plaintiff provided electrical engineering repair
services to Defendant pursuant to an agreement. After
Plaintiff completed the work and the power was turned on, a
fire occurred. Plaintiff performed repairs. Defendant failed
to pay for services provided by Plaintiff after the fire, and
suit was filed for breach of contract and unjust enrichment,
in which Plaintiff sought damages of $117,760.00. Defendant
filed a counter claim for breach of contract, breach of
express/implied warranties, negligence and declaratory
judgment stating that Plaintiff caused the fire that necessi-
tated the work. The jury found Defendant breached its oral
or implied contract and awarded Plaintiff $58,880.00.

Amanda R. Lorent v.
Paul G. Lorincy, D.P.M.

Court: Common Pleas
Case Number: GD 05-023775
Jury Verdict: For Plaintiff in the amount of $208,731.39,

molded to $97,749.65
Date of Verdict: 3/14/08
Judge: Wecht
Pltf ’s Atty: Veronica A. Richards, Sandra S. Neuman
Def’s Atty: Hunter A.  McGeary, Jr.
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Carl T. Hasselman, M.D.;

Robert W. Mendicino, D.P.M.
Defendant(s): Michael S. Downey, D.P.M.
(Philadelphia, PA)

Remarks: Plaintiff was diagnosed by Defendant with ankle
instability due to a tendon problem. Defendant informed
Plaintiff the problem could be surgically repaired. The con-
sent form identified the procedure as a tendon repair; how-
ever, Defendant performed a rotational osteotomy that
Plaintiff alleged exceeded the scope of his surgical privi-
leges. Plaintiff also alleged that Defendant failed to advise
her of alternative treatment and of the risks of the proce-
dure. Plaintiff alleged Defendant used the wrong size screws
and the screws invaded Plaintiff ’s joint space causing severe
pain and permanent injury. Plaintiff required two surgeries
(with a third being anticipated) in an attempt to correct the
damage. Defendant contended he and Plaintiff discussed the
procedure prior to the surgery and he obtained her oral con-
sent. He also maintained that the surgery was properly per-
formed and the screws did not invade the joint space as
Plaintiff alleged. Defendant maintained Plaintiff failed to
follow post-surgery instructions. The jury found in favor of
the Plaintiff and awarded $208,731.39, which included past
medical bills of over $82,000.00 and $100,000.00 in future
medical and related expenses. The award was molded by the
Court to $97,749.65.

Frank A. Lowry v. Siesta Motel, Inc.

Court: Common Pleas
Case Number: GD 06-021728
Jury Verdict: For Plaintiff in the amount of $20,000.00
Date of Verdict: 3/3/08
Judge: Horgos
Pltf ’s Atty: Joseph A. Hudock, Jr.

Def’s Atty: Peter J. Payne; Anthony S. Posa
Type of Case: Negligence
Experts: Plaintiff(s): None

Defendant(s): None
Remarks: Plaintiff was a guest at the Siesta Motel and found
the room too hot. He was instructed by the front desk to open
a window. While attempting to open the window, the window
broke, causing the glass to break. The broken glass severed
arteries and ligaments in Plaintiff ’s right arm, requiring sur-
gery. Defendant denied liability and alleged the injuries sus-
tained by Plaintiff were caused by his own negligence. The
jury found in favor of Plaintiff and awarded $20,000.00. 

Tommy Mefford and Cheryl Mefford, his wife v.
Natalie Higgins

Court: Common Pleas
Case Number: GD 05-017113
Jury Verdict: For Plaintiff-husband in the amount of

$5,000.00
Date of Verdict: 3/11/08
Judge: O’Brien
Pltf ’s Atty: James L. Weisman and Richard A.

Marhefka
Def’s Atty: Mark J. Golen
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Robert E. Schilken, M.D.

Defendant(s): William Abraham, M.D.
Remarks: Defendant struck Plaintiffs’ vehicle at the inter-
section of Route 51 and Beall Street. Plaintiff-husband sus-
tained a left medial meniscus tear necessitating a partial
medial meniscectomy and debridement of the knee joint.
Plaintiffs alleged Defendant caused the crash when she
failed to stop at the stop sign. Plaintiffs further alleged the
Defendant’s negligence caused Plaintiff-husband’s injuries
and Plaintiff-wife’s loss of consortium. Defendant contended
Plaintiff-husband suffered from a pre-existing degenerative
knee condition and that the collision at most may have
caused a strain. The jury found in favor of Plaintiff-husband
and awarded $5,000.00.

Delia Szerbin v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 06-014903
Jury Verdict: For Plaintiff in the amount of $100,000.00,

reduced to $72,000.00 due to Plaintiff ’s
contributory negligence.

Date of Verdict: 5/21/08
Judge: Lazzara
Pltf ’s Atty: Judd Crosby
Def’s Atty: Colin Meneely; Michael Cetra
Type of Case: Negligence
Experts: Plaintiff(s): Joel Warshaw, M.D.

Defendant(s): None
Remarks: Plaintiff was injured after entering a light rail
vehicle. Plaintiff alleged the LRV accelerated with an
extraordinary jolt, causing her to be thrown down the aisle a
distance of five feet, where she landed, striking her right hip,
chest and face. Plaintiff alleged Defendant’s negligence
caused her injuries including a hip fracture and a compres-
sion fracture at T-12. Plaintiff further alleged Defendant’s
operator failed to pass out courtesy cards contrary to the
training manual. Defendant maintained there was no unusu-
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al movement on the LRV and that no other passengers com-
plained. The jury found Defendant was negligent and award-
ed $100,000.00, reduced by Plaintiff ’s contributory negli-
gence to $72,000.00.

Paul E. Haines, Executor of the Estate of
Margaret M. Haines, Deceased v.

Mary Ann Portman, M.D.; University of Pittsburgh
Physicians; and University of Pittsburgh Medical Center

Court: Common Pleas
Case Number: GD 06-017548
Jury Verdict: For Defendants
Date of Verdict: 4/3/08
Judge: Folino
Pltf ’s Atty: Alan H. Perer
Def’s Atty: James A. Wood
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Jay Jarrell (economic loss);

Michael Leitman, M.D.; Joseph
Finkelstein, M.D. (New York, NY)
Defendant(s): Thomas Lyons, M.D.; Fred
Berkowitz, M.D.; Douglas King, C.P.A.

Remarks: Plaintiff ’s Decedent underwent surgery by
Defendant doctor due to an adnexal mass. During the proce-
dure extensive adhesions to the bowel were found near the
adnexal. Defendant doctor performed an enterolysis but
Plaintiff alleged Defendant did not indicate a thermal injury
had occurred. Ten to twelve days after surgery, Decedent
experienced severe pain and notified Defendant’s office but
was not instructed to go to the office. Defendants contend
she was instructed to come into the office but that she
declined. Decedent was hospitalized several days later after
falling and sustaining an ankle fracture as a result of a syn-
copal episode. Her abdomen was distended and during
exploratory surgery the bowel was found to be perforated.
Plaintiff alleged Defendant’s failure to diagnose and treat
the perforation he caused by the electrocautery used in the
initial surgery resulted in sepsis and other complications
from which Decedent never recovered. She died five weeks
after the initial surgery. Defendants contended they com-
ported with the standard of care at all times. The Jury found
Defendants were not negligent.

Manus O’Donnell, Executor of the
Estate of Patricia O’Donnell, Deceased v.

Miguel A. Marrero, M.D.,
and Miguel A. Marrero, M.D., P.C.

Court: Common Pleas
Case Number: GD 03-018346
Jury Verdict: For Defendants
Date of Verdict: 1/29/08
Judge: Della Vecchia
Pltf ’s Atty: Neil R. Rosen; Elizabeth L. Jenkins
Def’s Atty: Paul K. Vey
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Thomas C. Krivak, M.D.

Defendant(s): Joseph S. Sanfilippo, M.D.,
M.B.A.

Remarks: Decedent was seen by Defendant due to severe
chronic abdominal pain. Defendant recommended a diag-
nostic laparoscopy. Decedent underwent the procedure and
postoperatively experienced abdominal discomfort, but
was examined by Defendant and discharged to home. The

next day she was admitted to the hospital where she under-
went an emergency surgery during which the surgeon
found bowel perforations. Decedent developed peritonitis
and a massive infection of the abdominal wall from which
she never recovered, ultimately suffering multi-organ sys-
tem failure and passing away several weeks after
Defendant’s surgery. Plaintiff alleged Defendant provided
misinformation to Plaintiff and Decedent about the reason
for the emergency surgery, deviated from accepted stan-
dards of care by failing to obtain adequate informed con-
sent prior to surgery, failed to explain the risks involved in
the procedure and failed to offer alternatives to surgery.
Defendant alleged he provided appropriate care and that
Decedent signed a consent form which explained the risks
of the procedure. The Jury found Defendant did not deviate
from the standard of care.

Alton D. Brown v.
Anthony Bovo, Kevin Geppert, Heath Ashmun,

and Jon Nordquist

Court: Common Pleas
Case Number: GD 02-005523
Jury Verdict: For Defendants
Date of Verdict: 1/28/08
Judge: O’Brien
Pltf ’s Atty: Pro Se
Def’s Atty: Scott A. Bradley
Type of Case: Miscellaneous
Experts: Plaintiff(s): None

Defendant(s): None
Remarks: Plaintiff filed this lawsuit against four employees
of the Pennsylvania Department of Corrections (DOC) alleg-
ing excessive and unnecessary force, retaliation, and con-
spiracy arising from events which occurred at the State
Correctional Institution (SCI) in Pittsburgh. Plaintiff alleges
that Defendant Bovo ordered the defendants to perform a
“harassing search” of his cell in retaliation for Plaintiff ’s
federal claims against DOC staff.  During the search Plaintiff
alleged his legal documents were destroyed and that he was
physically abused while being placed in a holding cell.
Defendants contended that Plaintiff was not targeted and
that inmate cells are randomly searched while inmates are
properly restrained pursuant to SCI policies and procedures.
The Jury found Defendants did not perform acts that violat-
ed Plaintiff ’s constitutional rights.
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Pennsylvania Liquor Control Board v.
A4 Place, Inc.

Renewal of Liquor License—Liquor Control Board
Objections—Violations of Liquor Code—Incidents of
Disturbances

In a de novo hearing, the Court heard evidence and found
that the approximately three (3) incidents of disturbance
alleged to have occurred at or adjacent to the licensed estab-
lishment during Licensee’s ownership clearly did not show a
pattern or history of criminal activity warranting non-
renewal, nor did they demonstrate an abuse of the privilege
of holding a liquor license.

(Lynn E. MacBeth)

Michael Plank for Pennsylvania Liquor Control Board.
Charles L. Caputo for the Licensee.

No. SA08-117. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Horgos, J., July 15, 2008—AND NOW, this 15th day of July,
2008, the Court adopts Petitioner’s Proposed Findings of
Fact and Conclusions of Law.

FINDINGS OF FACT
1. Petitioner, A4 Place, Inc. (Licensee or Petitioner), is a

Pennsylvania corporation and holder of Pennsylvania
Restaurant Liquor License No. R-14458, which is issued for
premises located at 107 Nelbon Avenue, Pittsburgh, PA
15235. (Board Administrative Hearing, Notes of Transcript
(N.T.), p. 5; Exhibit (Ex.) B-3).

2. Petitioner timely filed an application for renewal of
Restaurant Liquor License No. R-14458 for the licensing
period beginning June 1, 2007 and ending May 31, 2009.
(N.T. p. 5; Ex. B-3).

3. By letter dated May 18, 2007, Respondent’s Bureau of
Licensing (Licensing) advised Petitioner that it objected to
the renewal of Petitioner’s liquor license. (N.T. p. 5; Ex. B-2).

4. On November 2, 2007, Licensing sent Petitioner an
Amended Objection Letter and Notice of Hearing indicating
that a hearing would be held in Pittsburgh, Pennsylvania on
November 14, 2007 for the purpose of receiving evidence on
the following objections:

(a) Violations of the Liquor Code relative to
Citation Number 06-0110;

(b) The improper conduct of your licensed estab-
lishment as there have been approximately three
(3) incidents of disturbances at or immediately
adjacent to your licensed establishment during the
time period June 2005 to present reported to the
Penn Hills Police Department. This activity
includes but is not limited to after hours, assault
and a murder. (Bd. Ex. 1).

5. An administrative hearing was held in front of Board
Examiner Matthew Croslis on November 14, 2007. (N.T. pp.
1-65).

6. By Adjudication and Order of the Administrative Law
Judge (ALJ) dated August 11, 2006 regarding Citation No.
06-0110, Licensee was charged with two counts of violating
§499(a) of the Liquor Code [47 P.S. §4-499(a)], in that on
November 19 and December 18, 2005, the Licensee failed to
require patrons to vacate the part of the premises habitually
used for service of alcoholic beverages not later than one-
half (1/2) hour after the required time for the cessation of
the service of alcoholic beverages. The Licensee executed a

Statement of Admission, Waiver and Authorization, in which
it admitted to the violation. The ALJ ordered Licensee to pay
a fine of $400.00. (Ex. B-4).

7. Phillip Pusateri has worked for the Penn Hills Police
Department for twenty-nine and a half years. He is current-
ly the records coordinator for the department and was used
to introduce Exhibits B-5 and B-6. (N.T. p. 6).

8. Exhibits B-5 and B-6 were admitted into evidence by
the Board’s Hearing Examiner over the objections of
Licensee’s counsel. (N.T. p. 13).

9. Exhibit B-5 is a copy of Penn Hills Police Department,
Incident Investigation Report 0500013070, which alleges
that on November 19, 2005, bar manager Nasib Aboud and
two (2) males were seated at the bar drinking after hours
while two (2) female employees were cleaning. Mr. Aboud
claimed to be unaware that he could not have his employees
on the licensed premises after hours. (N.T. p. 54; Ex. B-5).

10. The November 19, 2005 incident described in Exhibit
B-5 is the same incident which resulted in the Pennsylvania
State Police, Bureau of Liquor Control Enforcement issuing
Citation No. 06-0110 against the Licensee. (N.T. p. 48).

11. Exhibit B-6 is a copy of Penn Hills Police Department,
Incident Investigation Report Number 0600009661, which
alleges that on May 21, 2006, a female was observed enter-
ing Licensee’s premises after hours. There were twelve (12)
cars in the parking lot. Officer Long of the Penn Hills Police
Department entered the premises and accused Petitioner of
being open after hours. Petitioner insisted that the Sergeant
come to the premises. When the Sergeant arrived at the
premises, he agreed with Mr. Aboud that it was not after
hours and the officers left the premises without further inci-
dent. (N.T. pp. 55-56, Ex. B-6).

12. Neither the department nor the Bureau of Liquor
Control Enforcement took further action in regards to
Investigation Report Number 0600009661. (N.T. p. 56).

13. There are several other licensed establishments in
Penn Hills and the Penn Hills Police Department receives
incident reports of problems at these other establishments.
Officer Pusateri could not say for sure if there had been
reports of people being served after hours at other establish-
ments, but he has seen reports of shootings, fights, and dis-
orderly patrons at other bars in Penn Hills. (N.T. pp. 18-19).

14. Officer Pusateri reviews several hundred reports a
week. The department handles about 21,000 calls per year.
He was only asked to testify about two incidents relating to
the Licensee’s establishment. (N.T. p. 19).

15. Joseph Blaze has been a detective for the Penn Hills
Police Department for about two years and has worked for
the department for sixteen years, and is familiar with the
Licensee’s business. (N.T. p. 22).

16. Detective Blaze testified that A4 Place is on Nelbon
Avenue, which is a smaller street connecting Frankstown
Road and Beulah, which are major arteries in Penn Hills. The
surrounding area is commercial with several businesses. A4
Place is on the tail end of a five-point intersection, the inter-
section in Penn Hills with the most traffic lights. (N.T. p. 22).

17. There are four or five other licensed establishments
within a few blocks of the A4 Place. (N.T. p. 47).

18. On December 29, 2005, Detective Blaze went to A4
Place in response to a call for two gunshot victims inside the
bar. While en route, the call was updated to four people hav-
ing been shot. (N.T. p. 24).

19. Upon arrival, the detective observed blood and shell
casings on the ground in the paved area directly in front of
the bar entrance. He entered the bar where there were
patrol officers already on the scene. Two gunshot victims
were being treated inside the bar by officers and assisted by
some bar patrons. (N.T. p. 24).



page 354 volume 156  no.  19Supplement to The Lawyers Journal

20. Detective Blaze recovered a firearm from Darnell
Toliver, the bouncer of A4 Place, at which time he placed Mr.
Toliver in the back of a marked police unit. (N.T. p. 24-25).

21. Detective Blaze’s investigation resulted in Darnell
Toliver being charged with criminal homicide charges. (N.T.
p. 32). Detective Blaze believes Mr. Toliver was found guilty
of one count of involuntary manslaughter and two or three
counts of aggravated assault. (N.T. p. 42).

22. Detective Blaze later received information from a
Detective Bonner that the other two gunshot victims were in
the parking lot of the GetGo station across the street from
the A4 Place. (N.T. p. 28).

23. According to Detective Blaze, shootings in Penn Hills
occur far too frequently. There are also assaults and other
violent crimes that occur in Penn Hills. (N.T. p. 39).

24. The Licensee and its employees cooperated with
Detective Blaze on the night of the shooting incident. (N.T. p. 40).

25. Nasib Aboud is the Board approved manager of A4 Place
and is on the premises at least nine hours per day. (N.T. p. 54).

26. On December 29, 2005, Mr. Aboud arrived at the bar
about 7:30 p.m. after having gone home for dinner. He saw a
man sitting and drinking at the bar who had been banned
from the establishment three to four weeks earlier for fight-
ing. (N.T. p. 57).

27. Mr. Aboud approached him and reminded him he had
been banned. The man said it was his birthday and asked if
he could finish his drink then leave. Mr. Aboud said he would
allow one drink and then the man would have to leave. The
man did not leave after he finished his drink. (N.T. p. 57).

28. Mr. Aboud again approached the man and asked him
to leave. When the man refused to leave after he was asked
a second time, Mr. Aboud asked the bouncer to assist him in
removing the banned patron from the premises. (N.T. p. 58).

29. While Mr. Aboud and Mr. Toliver were escorting the
banned patron from the bar, three males walked out with the
banned patron. Two other males were outside waiting and as
soon as they reached the door, one man punched Mr. Aboud
on the left side of his face. Mr. Aboud thinks he lost con-
sciousness, but he recalled hearing the gunshots. (N.T. p. 58).

30. Mr. Aboud sustained a fractured jaw, a fractured tri-
bone and a plate put in the left side of his head as a result of
the attack. (N.T. p. 59).

31. The banned patron got in the bar because he came
before the security staff got there and while Mr. Aboud was
at home. (N.T. p. 59).

32. Mr. Aboud did not instruct his bouncer to shoot any-
one or to display a weapon. Mr. Aboud did not know the
bouncer carried a gun. In fact, he had told him he could not
carry a weapon. The security guard involved in the incident
no longer works for A4 Place. (N.T. pp. 60, 64).

33. Mr. Aboud filed aggravated assault charges against
the person who struck him. The charges are still pending.
(N.T. p. 60).

34. On the night of the shooting incident, Mr. Aboud was
carrying a firearm, but he did not display or discharge it. His
current security officers carry firearms. (N.T. p. 62).

35. According to all accounts and the evidence, the inci-
dent occurred outside of the main entrance door in a very
small sidewalk area of about six feet. (N.T. p. 34).

36. Marian Aboud, wife of Mr. Aboud, is the sole owner of
A4 Place since February 2005. (N.T. p. 45).

37. The Abouds purchased the building in which the bar
is located in 2003. The building is divided into two business-
es, A4 Place and A4 Automotive. Mr. Aboud has also been the
manager of A4 Automotive since 2003. (N.T. p. 45).

38. The car business is open from 9:00 a.m. until 5:00 p.m.
Mr. Aboud is usually there in the mornings from 9:00 a.m.
until noon. Then he goes to see his wife who gets supplies for

the bar. Mr. Aboud is at the bar from 3:00 p.m. until 6:00 p.m.
He leaves and comes back about 7:30-8:00 and stays until
closing at 2:00 a.m. (N.T. p. 62).

39. When they first purchased the building, the Abouds
leased the bar/restaurant portion to a tenant who operated
the Toves Tap Inn. The Abouds had trouble with the tenant
not paying rent and having incidents in the bar where the
police were called. The tenant did not maintain the property
in an appropriate manner. The Abouds did not renew his
lease and the tenant was eventually evicted for back rent and
the lease expiring in February 2005. (N.T. pp. 45-47).

40. In July 2005, after six months of renovating the restau-
rant portion of the building, the Abouds opened A4 Place. The
Abouds rebuilt the kitchen, the ceilings, added new carpet
and floors. Ms. Aboud personally recovered all the seats in
the bar. They put in new set-in barstools. (N.T. p. 47).

41. Ms. Aboud has taken substantial steps to reduce the
frequency of incidents occurring at or around A4 Place since
taking over the establishment in 2005, including:

(a) Setting the age limit at 25 to keep the younger
troublemakers out. No one under 25 can get in the
bar. (N.T. p. 49).

(b) Everyone is required to show ID at the bar. If a
person does not have ID, he or she is not allowed in
the bar, even if appearing over 21. (N.T. p. 50).

(c) Instituting a strict dress code for patrons, which
prohibits gang colors, hoodies, caps and loose
clothing. (N.T. p. 50).

(d) Everyone entering the bar, male or female, is
either patted down, security wands are used on
them, or both. (N.T. p. 50).

(e) Sunday through Wednesday there are two secu-
rity guards at the door. Thursday through Saturday
there are three to four at the door. (N.T. p. 50).

(f) Cameras were installed to view the inside of the
bar. The outside area does not have cameras, but is
well lit. (N.T. p. 51).

(g) Since the shooting incident, all the security peo-
ple have law-enforcement backgrounds. One is an
ex-state trooper. The second one has an Act 235
badge. The third one is currently a Pittsburgh
police officer. (N.T. p. 60).

(h) Mr. Aboud keeps a written list of persons who
are banned from the bar and the staff gets a copy of
the list on weekly basis. (N.T. p. 62).

42. In addition to owning A4 Place, Ms. Aboud also works
full-time from home for the Journal of Economic Literature.
The Abouds have two children and she takes care of them
and the household. (N.T. p. 46).

43. Ms. Aboud is not on the premises on a regular basis.
She gets supplies, runs errands, does the banking and the
paperwork for the business and supports her husband in his
job, but Mr. Aboud handles the day-to-day business opera-
tions. (N.T. p. 51).

44. The bar operates from 3:00 p.m. until 2:00 a.m. every
night, but alcohol is not served after 1:30 a.m. (N.T. p. 52)1.

45. Mr. Aboud has asked the Chief of the Penn Hills Police
Department to assist him and to allow off-duty officers to
work his security, but the Chief told him they were not
allowed to do that. Mr. Aboud asked numerous times for the
police to drive by to make sure everything is fine, which they
do from time to time. (N.T. p. 60).

46. The day before the Court hearing in this matter, rep-
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resentatives of the local Nuisance Bar Task Force met with
the Abouds to discuss removing A4 Place from the nuisance
bar list. (Testimony at de novo hearing).

47. Several recommendations for improved operations
were made to the Abouds with no specific timeline on when
such changes are to be implemented. The Abouds intend on
complying with several of the recommendations made dur-
ing that meeting. (Testimony at de novo hearing).

48. The Board’s Hearing Examiner Matthew Croslis, fact
finder at the Board’s administrative hearing, recommended
a decision in favor of renewal of the liquor license.
(Recommended Opinion, page 13).

49. There have not been any new incidents of disturbance
at Petitioner’s premises since the date of the Board’s admin-
istrative hearing. (Testimony at de novo hearing).

CONCLUSIONS OF LAW
1. The Board has authority under Section 470 of the

Liquor Code to consider violations by licensees of the laws of
the Commonwealth, compliance by licensees with regula-
tions of the Board and the conduct of their licensed estab-
lishment to determine if there is an abuse of the licensing
privilege and whether they are eligible for renewal of their
liquor license.

2. When an appeal is taken from a decision of the
Pennsylvania Liquor Control Board, under Section 464 of the
Liquor Code, the trial court hears the matter de novo and is
to issue its own findings and conclusions based upon the
established record. Two Sophia’s, Inc. v. PLCB, 799 A.2d 917,
919 (Pa.Cmwlth. Ct. 2002). Based upon that record, the trial
court may sustain, alter, modify or amend the Board’s action
even if it does not find materially different facts. U.S.A. Deli,
Inc. v. PLCB, 909 A.2d 24, 26-27 (Pa.Cmwlth. Ct. 2006).

3. In appeals arising under Section 464 of the Liquor
Code, the trial court may make its own findings and reach its
own conclusions based upon those findings even when the
evidence it hears is substantially the same as the evidence
presented to the Board. PLCB v. Richard E. Craft American
Legion Home Corp., 718 A.2d 276, 278 (Pa. 1998).

4. The approximately three (3) incidents of disturbance
alleged to have occurred at or adjacent to the licensed estab-
lishment during Licensee’s ownership clearly do not show a
pattern or history of criminal activity warranting non-
renewal, nor do they demonstrate an abuse of the privilege
of holding a liquor license.

5. The Citation History of the Licensee is not an abuse of
the privilege of holding a liquor license.

6. Licensee has taken substantial affirmative steps to
address the activity occurring on or about the premises.
There have been no further incidents at this establishment.

7. After due consideration of evidence offered in this mat-
ter, Licensee has not abused the privilege of holding a liquor
license and, therefore, Licensee’s restaurant liquor license
should be renewed.

ORDER OF COURT
AND NOW, this 15th day of July, 2008, following a hearing

on June 27, 2008, it is ORDERED, ADJUDGED and
DECREED that the Order of the Pennsylvania Liquor
Control Board dated January 29, 2008 is reversed and that
Petitioner’s Restaurant Liquor License No. R-14558 shall be
renewed.

BY THE COURT:
/s/Horgos, J.

1 These were the normal hours of operation of the establish-
ment at the time of the administrative hearing.
Approximately two weeks prior to the Court hearing,

Licensee changed its operating hours to 7:00 p.m. until 2:00
a.m.; however, Licensee intends to return to an earlier open-
ing time by the end of the Summer. (Testimony at de novo
hearing).

Kim Smith v. George M. Dayieb, Jr., et al.
Unjust Enrichment—Elements of Contract—Statute of Frauds

1. Claim of unjust enrichment has three elements: (a)
benefit conferred on a party, (b) appreciation of the benefit
by the party, and (c) acceptance and retention of the benefit
under such circumstances that would render it inequitable
for the party to retain the benefit without payment.

2. Credible testimony supported the finding that no bene-
fit was received by Plaintiff; in fact, the real estate was dam-
aged by Defendant’s actions.

3. Where Defendant offered no expert testimony as to the
value conferred on the real estate by his actions, he cannot
show a benefit.

4. Contract terms must be sufficiently definite in order
for contract to be valid.

5. Statute of Fraud precludes specific performance on a
contract involving real estate unless the contract terms are
sufficiently identified and described in writing.

6. Description of real estate in this purported contract
was indefinite, full of handwritten modifications, and other-
wise insufficiently definite to be valid.

(Margaret P. Joy)

David S. Klett for Plaintiff.
John P. Donovan and Thomas J. Campbell for Defendants.

No. GD 02-24743. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER

I. Introduction
O’Reilly, J., May 22, 2008—This equity case involves

causes of action related to a purported real estate sales
agreement.

Plaintiff, Kim Smith (“Smith”) on or about September 18,
2002, signed a document entitled Realty Sales Agreement as
did Defendant, George M. Dayieb, Jr. (“Dayieb”) involving
certain real estate in the Borough of Bethel Park, Allegheny
County owned by Smith. I have ruled that this document
does not constitute a contract for the sale of real estate due
to its lack of specificity of the land to be sold. I granted
Partial Summary Judgment to Smith on that issue on
January 8, 2008.

Smith initially sued Dayieb in an eight (8) count
Complaint as follows:

COUNT I – TRESPASS TO LAND – QUARE
CLAUSUM FREGIT;

COUNT II – CONVERSION OF TIMBER

COUNT III – NUISANCE/DEFIANT TRESPASS

COUNT IV – PRELIMINARY INJUNCTION 

COUNT V – ASSAULT
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COUNT VI – INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS/NEGLIGENT INFLIC-
TION OF EMOTIONAL DISTRESS

COUNT VII – BREACH OF CONTRACT

COUNT VIII – RESCISSION

This suit was filed at Docket No. GD02-24743. Dayieb
responded by filing his own lawsuit at Docket No. 03-718
seeking specific performance of the above Realty Sales
Agreement. Dayieb also sought, and in the alternative, reim-
bursement for what he claims was unjust enrichment for
work performed on the site. I consolidated the above two
cases, and ordered that the Dayieb complaint be considered
a Counterclaim.

I had conducted a Pre-Trial Conciliation on December 28,
2007 for this case, which was listed for trial on January 24,
2008. At that conciliation, I assisted the parties to come to a
settlement of all the claims being made by Smith against
Dayieb. A Stipulation to that effect was entered on January
10, 2008. That, therefore, left only the unjust enrichment
claim to be decided when the case was called for trial.

At that trial on January 24, 2008, Dayieb claimed unjust
enrichment by Smith in the amount of $21,354 attributable to
certain landscaping and timber removal done by him on the
site plus refund of the $10,000 hand money.

Smith denied any amounts were due from her, and that
Dayieb’s valuation of the claimed unjust enrichment was
contrary to law.

II. FACTS
At the outset, and in view of my GRANTING Partial

Summary Judgment, I directed the parties to characterize
the document signed by them as a “purported contract.” It
was received as Dayieb’s Exhibit “A.” It had been signed on
September 18, 2002, and originally contemplated a sales
price of $50,000 for 5 acres. However, on the document the
words “5 acres” are crossed out, and “4 acres” has been writ-
ten in. It also called for hand money of $10,000 to be paid at
the time of signing. (N.T. p. 68). The document at line 5(E)
also referred to “a subdivision of the entire 10.5983 acre
tract to be developed of which 5 acres are to be granted to
Dayieb.” Attached to this “purported contract” is an Exhibit
which bears the legend “Agreed upon configuration of subdi-
vision” and is a handdrawn sketch of a “subdivision.” That
drawing is attached hereto. Also, at the bottom of the first
page of the document is the handwritten notation “Seller to
have access to rear of property at anytime.”

While the document called for the hand money to be paid
on September 18, 2002, in fact it was not paid until well into
October. Dayieb gave Smith 4 checks to hold, being 2 in
September, dated the 18th and 26th, and 2 in October, dated
the 5th and 15th, with instructions to deposit, as the money
would be in his account. (N.T. pp. 21, 67) (Exhibit “B”).
Notwithstanding the delay in payments of the handmoney,
Dayieb almost immediately entered on the property, and
began to cut trees, remove debris, and move earth. Smith
testified none of these acts by Dayieb were with her permis-
sion, and it was well beyond her understanding of the access
contemplated in the “purported sales” agreement.

Dayieb offered testimony from a landscaper he had hired,
one, Patrick Tolan, who acknowledged his bill, although his
recall was less than perfect as to when he did what he did.
He testified, however, that he was finished on the site on
October 7, 2002, at which time Dayieb paid him the balance
due on his total balance of $21,395. He also testified that he
had received cash payments from Dayieb as the job pro-
gressed because Dayieb kept asking him to do more and
more work. (N.T. p. 55). There was also a dispute as to

whether Smith gave permission to Dayieb to enter on the
land and do this work. (N.T. p. 62). Smith asserted the work
was done without her consent, or even knowledge, and was
done before she had received all of the handmoney. (N.T. p.
67). She also said that when she saw Dayieb doing this work
on the property she asked him to stop. (N.T. p. 64). While
acknowledging that she had given Dayieb permission to use
a machete to cut some vegetation so “…he could get a lay of
the land,” she did not expect such wholesale excavation.
(N.T. p. 72). Dayieb also testified that he had brought a large
bulldozer on the site to grade and move earth, and that he,
himself, had expended 300 hours on this site. (N.T. p. 27).

Dayieb did not offer any expert testimony as to the value
conferred on Smith’s property by the tree cutting and earth
moving, and offered the tree cutters bill as the only measure
of damage. Smith’s counsel argued that such is not the prop-
er measure, and, a fortiori Dayieb’s claim for the tree cutting
must fail. It is acknowledged that Smith did ultimately
receive $10,000 hand money from Dayieb.

III. ANALYSIS
After analysis, I credit Smith when she says she never

gave Dayieb permission to perform the extensive work on
her property that he did. Further, she, as owner of the prop-
erty, does not believe that the work done conveyed any value
to her, and at best the property is a little easier for her horse
back riding. She complained, however, that the aggressive
and wide ranging action of Dayieb has denuded her proper-
ty, taken away privacy and the grading was inept so as to
inhibit runoff and cause water accumulation.

Smith’s counsel has correctly cited the rule that expert
testimony was necessary for Dayieb to prove the value of the
service, if any, conferred on this land. Dayieb has failed to do
that, and his claim must fail. See, Sevast v. Kakouras, 915
A.2d 1147 (Pa. 2007).

Both counsel have forwarded me a review of the case law
on unjust enrichment, and the recital of the 3 elements there-
in, as set forth in Northeast Fence & Iron Works, Inc. v. Murphy
Quigley Co., Inc., 933 A.2d 664 (Pa.Super. 2007), to-wit:

1. benefits conferred on defendant by plaintiff;

2. appreciation of such benefits by defendant; and

3. acceptance and retention of such benefits under
such circumstances that it would be inequitable for
defendant to retain the benefit without payment of
value.

As I noted earlier, Smith testified credibly that her land
was damaged by Dayieb’s unauthorized acts. (N.T. pp. 62, 64,
67 & 72). Indeed, that which he claims as the “benefit” to
Smith was the basis of her causes of action in trespass to
land–quare clausum fregit; conversion of timber; and nui-
sance/defiant trespass. Dayieb settled these claims. How can
he claim them to be a “benefit?” Moreover, since Dayieb was
unable to offer any expert testimony as to any value con-
ferred on the property, there is no “benefit” or “apprecia-
tion.” The mere fact of cutting trees and removing brush on
property valued by Smith for it sylvan setting does not, in
itself, confer a “benefit.” Further, Smith does not consider it
a “benefit” and claims her recreational use of the property
has been limited. Finally, she hardly accepted Dayieb’s
efforts and kept trying to get him to leave the land.
Accordingly, I do not find the necessary elements for unjust
enrichment. The evidence clearly reveals that there was no
“benefit,” no “appreciation,” nor any “acceptance” by Smith,
and as such, she has not been “unjustly enriched” by
Dayieb’s acts. Because I found no contract to exist, it is only
fair that Smith refund the hand money.
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IV. OPINION ON THE PARTIAL SUMMARY JUDGMENT
As noted, I found that the “purported contract” was not

specific enough to be a contract and GRANTED Partial
Summary Judgment in favor of Smith. In all likelihood there
will be an appeal of this case, both as to my verdict on the
unjust enrichment claim as well as on Summary Judgment.
Thus, I here set forth my reasoning as to why I believe the
“purported contract” is NOT a contract.

Initially, for a contract to be valid and binding, it must
contain all of the essential elements, which are: that both
parties must have manifested an intent to be bound by the
terms of the agreement; the terms must be sufficiently defi-
nite; and that consideration exists. If all three of these ele-
ments exist, the agreement shall be considered valid and
binding. Burkett v. Allstate Insurance Co., 534 A.2d 819
(Pa.Super. 1987), vacated on other grounds, 552 A.2d 1036
(Pa. 1988). Furthermore, the Statute of Frauds precludes
specific performance unless the terms of the agreement are
sufficiently set forth and the property to be conveyed is suf-
ficiently identified and described in writing. See, Pierro v.
Pierro, 264 A.2d 692 (Pa. 1970).

I do not believe that the real estate involved herein is suf-
ficiently described so as meet the essential terms of an
agreement. First, the document, on page 1, line 2 has a pen
and ink modification to change 5 acres to 4 acres. Yet at item
5(E) there is a typed-in legend that reads:

“subject to a fully approved and recorded subdivi-
sion of the full 10.5983 acres in which 5 of those acres
are to be granted to buyer.” [Emphasis supplied].

Below the above typed in language is a further handwrit-
ten notation “Seller to have access to rear of property @ (sic)
anytime” with the initials of Dayieb and Smith.

Appended to the document is what appears to be a hand
made drawing with the notation. “Agreed upon configuration
of subdivision” and bears the signatures of Dayieb and Smith.

Dayieb argues that the document as it exists is indeed a
contract because the description therein “is specific enough
for a surveyor to locate it.” Felty v. Calhoun, 21 A. 19 (Pa.
1891). That case, involved a dispute over the description of a
rectangular piece of property to front on a public street for
four hundred feet, and then extend at a right angle from
where the 400 ft. frontage met the line of one Jacob Drew;
then back a sufficient distance to make 2 acres. The
Supreme Court, in a pithy opinion, said any surveyor could
run the line along Drew’s line and achieves 2 acres with
mathematical certainty, and do it in an hour. This is quite
obvious since an acre is 43,560 square feet. Two of them
equal 87,120, and divided by 400 equals 217.8 feet, the dis-
tance along the Drews line necessary to make up 2 acres.
Indeed, that case was so plain as to not require elaboration.

Here, no surveyor, without additional oral instructions,
could plot out the property to be conveyed. The first prob-
lem, of course, is whether it’s to be 4 acres or 5 acres, given
the conflict between items 2 and 5E on the document.

Apparently, Dayieb’s desire was to buy the rear portion of
Smith’s land. He apparently drew the exhibit to the “pur-
ported contract” by using Smith’s Deed whereby she origi-
nally acquired the property from Leeta A. Schuster, widow,
June 12, 1996, by Deed dated June 12, 1996, and of record at
Deed Book Volume 971, Page 409. Looking at the Deed dis-
closes an irregular shaped tract with 12 separate calls, and
in the Deed, the land is characterized as 11.369 acres, anoth-
er conflict with the “purported contract.”

The attachment contains no North indication, so I’ve used
up, down, right, left and over to attempt to make sense out of
it and with reference to Smith’s Deed. One using that attach-
ment could not reach the specificity required for a contract

to exist. My analysis is as follows:

(1) The first call is off of Maple Spring Road, going
up the left side of Smith’s line, a distance of 717.63
feet, which is extracted from her Deed, and which
ends at a corner. The balance of the description is
unintelligible.

(2) The second call is to proceed to the right from
the above corner along a dotted line, but we do not
know how far along that dotted line or the bearing
for that line (90°, 85°, ??); that dotted line then ends
at a point;

(3) The dotted line then turns down, but again we
have no angle or distance for that second dotted
line;

(4) The dotted line then ends at a point which is 125
feet from a slightly slanted solid line not otherwise
described;

(5) Thence from that point right proceeding to the
right by another dotted line (again no angle shown)
a distance of 200 feet to a point (not otherwise
described);

(6) Thence up by a slanted dotted line to a point on
a solid line (again no distance or angle);

(7) Thence to the right along said solid line 166.90
feet to a point; and

(8) Thence by another solid line which runs down
500.33 feet

Giving Dayieb the benefit of the doubt, the intersection of
the 1.66.90 line with the 500.33 line is probably the end of the
“subdivision.” We do not know, however, the balance of the
property still contained within this subdivision, whether it is
4 or 5 acres, and which parcel is to be conveyed to Dayieb.

Continuing to give Dayieb the benefit of the doubt, it is
possible that the solid lines shown are one of the twelve (12)
calls from Smith’s Deed. If so, they still cannot give sub-
stance to the dotted lines. Further, while I’ve given Dayieb
the benefit the doubt, in a dispute for specific performance
of the sale of real estate, from an equitable standpoint such
benefits should run to Smith, not Dayeib.

The “subdivision” also does not account for Smith’s
“access to the rear of the property @ anytime.” Is this to be
specifically located or is to be a general right of access? Is it
in perpetuity, or does it end with the closing of the sale?

None of these questions or the unidentified lines and
points are susceptible to the simple mathematical equation,
which solved the problem in Felty.

Accordingly, I am satisfied that my GRANTING Partial
Summary Judgment was appropriate. It is also abundantly
clear that either 4 or 5 acres in Bethel Park one of the afflu-
ent bedroom communities of Pittsburgh, for a price of
$50,000, is woefully inadequate and certainly accounts for
Dayieb’s aggressive tactics in trying to secure the property
by going on it, without permission and engaging in the exten-
sive work claimed.

V. RECAPITULATION
To recapitulate my ruling, I enter a Verdict for Dayieb

and against Smith for $10,000.00, and AFFIRM my GRANT
of Partial Summary Judgment on the specific performance
claim in favor of Smith.

BY THE COURT:
/s/O’Reilly, J.

Date: May 22, 2008
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Rita Helen Ference, for herself and
all others similarly situated v.

Advisa Mortgage Corporation, et al.
Class Action Certification—Requirements of Commonality

Case will not be certified as a class action where there is
no evidence to identify a class of persons other than
Plaintiff ’s belief.

(Lynn E. MacBeth)

Steven Larchuk and Stanley D. Ference for Plaintiffs.
Advisa Mortgage Corporation, pro se.

No. GD 05-011299. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., June 17, 2008—Plaintiff, Rita Helen Ference,

filed a Complaint in civil action as a class action against
Defendants, Advisa Mortgage Corporation (Advisa) and
John Does 1-100, seeking damages and injunctive relief for
alleged violations of the Telephone Consumer Protection
Act, 47 U.S.C. Section 227 (TCPA). The representative
Plaintiff avers that Advisa sent at least four (4) unsolicited
advertisements to her telephone facsimile (fax) machine
without her express invitation or permission. Plaintiff fur-
ther alleges that the John Doe Defendants are unknown
financial institutions who have used a fax machine, comput-
er or other device to send at least one unsolicited advertise-
ment to telephone fax machines. Plaintiff states that the
John Doe Defendants will be identified in an Amended
Complaint to be filed after discovery.

Plaintiff filed a Notice of Service of the Complaint on
June 17, 2005 indicating that service upon Adam Hafford,
President and CEO of Advisa, had been accomplished on
May 25, 2005. (Motion for Certification of Class Action and
Entry of Default Judgment Against Defendant Advisa
Mortgage Corporation, hereinafter Motion for Certification,
Exhibit B). Advisa failed to timely file a responsive pleading
to the Complaint.

On August 22, 2005, Plaintiff filed a Motion for
Certification of Class Action and Entry of Default Judgment
Against Defendant Advisa Mortgage Corporation. On
September 16, 2005, Advisa filed an Answer to the Complaint
pro se and on November 29, 2005 Advisa, through counsel,
filed a Motion for Leave to File Amended Answer. On
February 7, 2006, Defendant filed a Brief in Opposition to the
Motion for Class Certification. Oral argument on the Motion
for Class Certification and Motion for Leave to File
Amended Answer was heard before this Court on February
14, 2006 and July 13, 2006.

Counsel for Advisa argued that service of the Complaint
had not been effectuated on Advisa but failed to offer any
evidence whatsoever in support of his argument. The record
in this case shows that service was properly and timely
made. In the absence of any evidence contrary to the face of
the record, this Court did not grant Advisa’s request to
amend its Answer. (Certification Hearing Transcript,
7/13/06, pp. 8-9).

Pa. R.C.P. 1715(a) provides:

Except by special order of the court, no judgment
by default or on the pleadings or by summary judg-
ment may be entered in favor of or against the class
until the court has certified or refused to certify the
action as a class action. Pa. R.C.P. 1715(a).

A default judgment entered before the court certifies or
refuses to certify a class binds only the named parties. The

Court, therefore, will initially address the issue of class certi-
fication. Because Defendant failed to file a responsive plead-
ing within twenty (20) days after service of the Complaint as
provided in Pa. R.C.P. 1026(a), the Court shall deem the aver-
ments of fact set forth in the Complaint admitted.

Plaintiff seeks certification of a class “which consists of
every person or entity to whom Defendant Advisa sent a tele-
phone facsimile transmission advertising the commercial
availability or quality of property, goods, or services offered
by Defendant without evidence of the recipients’ prior
express invitation or permission….” (Motion for
Certification, paragraph 3).

At the class certification hearing, the party seeking certi-
fication has the burden of proof to show that the prerequi-
sites set forth in Pa. R.C.P. 1702 have been met. Pa. R.C.P.
1702, Prerequisites to a Class Action, requires that the mov-
ing party establish that:

1. the class is so numerous that joinder of all par-
ties is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708. Pennsylvania
Rules of Civil Procedure 1702.

The Plaintiff need not present separate and distinct facts
in support of each of the requirements of Rule 1702:

Because the requirements for class certification
are closely interrelated and overlapping the class
proponent need not prove separate facts supporting
each, rather, her burden is to sufficiently establish
those underlying facts from which the Court can
make the necessary conclusions and discretionary
determinations. (Citations omitted.)

Janicik v. Prudential Insurance Co. of America, 305
Pa.Super. 120, 451 A.2d 451, 454-455 (1982).

The Court must initially determine whether Plaintiff has
met her burden in establishing that, under the allegations of
the Complaint and the definition of the class set forth there-
in, the class is so numerous that joinder of all members is
impracticable. Pa. R.C.P. 1702(1). The representative
Plaintiff need not plead or prove the exact number of class
members, but she must be able to define the class with some
precision and provide the court with sufficient indicia that
more members exist than it would be practicable to join. Id.,
451 A.2d at 456. Plaintiff must at least present evidence
which, together with reasonable inferences, would warrant a
conclusion that the class is sufficiently numerous. Id.

Here, the representative Plaintiff specifically recites her
receipt of four (4) unsolicited fax advertisements from
Advisa. (Complaint, paragraph 5). In her Complaint,
Plaintiff avers the following regarding the number and iden-
tity of class members:

8. The Representative Plaintiff reasonably believes
that, for a period of time before and after the
Unsolicited Fax was sent to the Representative
Plaintiff, Defendants sent unsolicited faxes, includ-
ing duplicates of the Unsolicited Fax (collectively
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referred to as the “Unsolicited Faxes”), to numer-
ous others in the United States of America, without
their prior express invitation or permission.
(Complaint, paragraph 8).

9. Based upon the technology available to
Defendants and the nature and content of the
Unsolicited Fax, the Representative Plaintiff rea-
sonably avers that each unsolicited fax sent by
Defendants was sent to at least 2,000 others in the
United States of America, without their prior
express invitation or permission.

(Complaint, paragraph 9).

Plaintiff further avers:

13. Based upon the technology available to
Defendants, the extent and scope of their business
operations, and the nature and content of the
Unsolicited Fax, the Representative Plaintiff avers
that the class of persons receiving the Unsolicited
Faxes is so numerous as to make it impractical to
bring all members before the Court. The exact
number of similarly situated persons is presently
unknown to the Representative Plaintiff but may
be obtained from the records in the possession,
custody or control of Defendants and/or their
telecommunications vendors and agents.

(Complaint, paragraph 13).

In her Motion for Class Certification, Plaintiff repeats her
recital of her own receipt of four (4) faxes. (Motion for Class
Certification, paragraphs 4, 10). She also again sets forth her
belief that Advisa sent unsolicited fax advertisements to at
least 2,000 others in the United States without their express
permission or invitation. (Motion for Class Certification,
paragraph 4). Plaintiff further states that the class is so
numerous that joinder of all members of the class is imprac-
ticable. (Motion for Class Certification, paragraph 11).
Plaintiff describes the class:

While the class is numerous, it is finite, and the
Plaintiff believes Defendant maintains, has knowl-
edge of, or access to extensive records relating to
each class member, including but not limited to
each class member’s phone number, facsimile
number, name and address. Because the class can
be ascertained though such information regarding
the recipients, determining the size of the class
does not impede the ability of the court or the par-
ties to manage the action, and therefore class
action remains the most effective method of resolv-
ing this controversy.

(Motion for Class Certification, paragraph 15).

Plaintiff did not file a Brief in Support of her Motion for
Class Certification and, more importantly, did not introduce
any testimony or other evidence regarding the identity or
number of class members at the class certification hearing.

While there is no threshold number which must be met
under Pa. R.C.P. 1702(1), Plaintiff ’s burden of proof requires
more than mere conjecture and conclusory allegations.
Janicik v. Prudential Insurance Co. of America, supra., 451
A.2d at 455. As the Court stated in Janicik, “the class repre-
sentative need not plead or prove the number of class mem-
bers so long as she is able to define the class with some pre-
cision and affords the court with sufficient indicia that more
members exist than it would be practicable to join.” Id., 451
A.2d at 456.

Here, there are no facts averred from which the Court
may make reasonable inferences. The only fact alleged is
that Plaintiff received four (4) unsolicited fax transmissions
from Advisa. Plaintiff then reaches the conclusion that based
upon the technology available to the Defendants, the extent
and scope of their business operations and the content of the
unsolicited fax, that the class of persons is so numerous as to
make it impracticable to bring all members before the court.
The receipt of four (4) unsolicited faxes by one individual
and the technology available to Advisa and the Doe
Defendants do not necessarily support a reasonable infer-
ence that Defendants willfully or knowingly violated the
TCPA by sending faxes to 2,000 recipients. There are no
facts alleged that permit this Court to conclude that Plaintiff
can identify a class of persons who: (1) received the fax; (2)
that the fax was unsolicited; and (3) that the Plaintiff
received the fax on a telephone facsimile machine. These
elements must be shown to state a cause of action under the
TCPA, 47 U.S.C. Section 227(b)(1)(C).

In the final analysis, the Court has insufficient facts
before it in Plaintiff ’s Complaint and Motion for Class
Certification as well as a lack of testimony at the hearing on
certification from which it can draw the necessary conclu-
sions and discretionary determinations regarding numerosi-
ty. Although the averments of fact in Plaintiff ’s pleadings are
deemed admitted, the Court finds insufficient facts set forth
by Plaintiff to identify class members. As the Pennsylvania
Superior Court has noted: “[W]here the class definition is so
poorly established that the court cannot even discern who
the potential class members are, the numerosity criterion
has not been met.” Weismer v. Beech-Nut Nutrition
Corporation, 419 Pa.Super. 403, 615 A.2d 428 (1992). Here,
the Court cannot discern who the potential class members
may be.

Each of the five elements set forth in Pa. R.C.P. 1702 must
be present in order to certify an action as a class action.
Plaintiff has failed to satisfy the numerosity requirement
and the inquiry may therefore end. Moreover, the failure to
identify the members of the class with any precision at all
precludes an examination of the requirements of commonal-
ity and typicality. It is impossible to determine common
issues of law and fact when the identity of the class members
is vague. Further, defenses, such as an established business
relationship or that consent to the fax transmissions was
given by class members, may well be raised by the John Doe
Defendants. The Court cannot effectively examine the
requirements of commonality under these circumstances.

For the foregoing reasons, an Order of Court will be
entered denying class certification and denying the Motion
for Default Judgment as to the class.

ORDER OF COURT
AND NOW, this 17th day of June, 2008, for the reasons set

forth in the Opinion of this same date, it is ORDERED,
ADJUDGED and DECREED that Plaintiff ’s Motion for
Class Certification and Plaintiff ’s Motion for Entry of
Default Judgment Against Advisa Mortgage Corporation in
favor of the Plaintiff class members are denied.

IT IS FURTHER ORDERED that judgment is entered for
the individual Plaintiff, Rita Helen Ference, and against
Advisa Mortgage Corporation on the issue of liability for vio-
lation of the Telephone Consumer Protection Act, 47 U.S.C.
Section 227. The case is transferred to the Arbitration
Division of the Court of Common Pleas of Allegheny County,
Pennsylvania for a determination of damages in favor of
Plaintiff.

BY THE COURT:
/s/Horgos, J.
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Sharon E. Freeman-Whitted,
Administratrix of the Estate of
Elizabeth Freeman, deceased v.

Beverly Enterprises-Pennsylvania, Inc. et al.
Scope of Power of Attorney—Arbitration Agreement—
Punitive Damages Under Medical Care Availability and
Reduction of Error Act (40 P.S. §1303.505)

1. Attorney-in-fact for decedent signed an Arbitration
Agreement upon the principal’s admission to a health care
facility. The Arbitration Agreement was not a precondition of
admission to the facility.

2. 20 Pa. C.S. §5602(a), which is tracked in the Power of
Attorney in question, authorizes the attorney-in-fact to
authorize admission to a medical facility and to execute any
forms required by the facility for admission.

3. Where the Arbitration Agreement was not required for
the principal’s admission, the power of attorney did not
authorize the attorney-in-fact to execute it.

4. Since the attorney-in-fact was not authorized to agree
to arbitration, the Arbitration Agreement will not be
enforced.

5. Under the Medical Care Availability and Reduction of
Error Act (40 P.S. §1303.505, punitive damages are permit-
ted only in cases involving willful or wanton conduct or reck-
less indifference to the rights of others.

6. Since complaint alleges only failure to provide appro-
priate treatment and to hire appropriate trained staff, the
allegations to not support a claim for punitive damages.

(Margaret P. Joy)

Michael T. Collis for Plaintiff.
John G. Walls for Defendant.

No. GD 06-015111. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., June 25, 2008—This is a wrongful death and

survival action based on injuries that Elizabeth Freeman
allegedly suffered while a resident at defendants’ nursing
facility. Defendants have filed preliminary objections to
plaintiff ’s complaint which are the subject of this Opinion
and Order of Court. The primary issue which these prelimi-
nary objections raise is whether the holder of a power of
attorney which empowers the holder to authorize the princi-
pal’s admission to a medical, nursing, residential, or similar
facility and to enter into agreements for the principal’s care
has the power to execute, on behalf of the principal, an
Arbitration Agreement that is not a precondition to admis-
sion or to the furnishing of services to the principal.

I.
The issue described in the prior paragraph is raised

through defendants’ preliminary objection raising an agree-
ment for alternative dispute resolution.

On January 27, 2004, Andrew Owens, Ms. Freeman’s son,
signed on behalf of Ms. Freeman an Admission Agreement
signature page as “agent acting under general POA.”1 On the
same date, he signed a Resident and Facility Arbitration
Agreement under which both the resident and the facility
agreed to arbitrate any claims arising out of or in connection
with any service or health care provided by the facility to the

resident, including “fraud or misrepresentation, negligence,
gross negligence, malpractice, or claims based on any depar-
ture from accepted medical or health care or safety stan-
dards.” Brief in Support of Preliminary Objections, Ex. C at
1. The Arbitration Agreement provided in bold type:

THE PARTIES UNDERSTAND AND AGREE
THAT THIS CONTRACT CONTAINS A BINDING
ARBITRATION PROVISION WHICH MAY BE
ENFORCED BY THE PARTIES, AND THAT BY
ENTERING INTO THIS ARBITRATION AGREE-
MENT, THE PARTIES ARE GIVING UP AND
WAIVING THEIR CONSTITUTIONAL RIGHT TO
HAVE ANY CLAIM DECIDED IN A COURT OF
LAW BEFORE A JUDGE AND A JURY, AS WELL
AS ANY APPEAL FROM A DECISION OR
AWARD OF DAMAGES. Brief in Support of
Preliminary Objections, Ex. C at 2.

The Arbitration Agreement also stated “(NOT A CONDI-
TION OF ADMISSION)” (page 1) and “that execution of this
Arbitration Agreement is not a precondition to admission or
to the furnishing of services to the Resident by the Facility”
(page 2).

Defendants’ contention that Mr. Owens had the power to
sign the Arbitration Agreement on behalf of Ms. Freeman is
based on paragraph 2 of subsection 2.3 of the power of attor-
ney related to health care which grants the power “To
authorize my admission to a medical, nursing, residential or
similar facility and to enter into agreements for my care.”
See Defendants’ Reply Brief at 15.

The powers that may be lawfully delegated are set forth
in 20 Pa.C.S. §5602(a) (relating to form of power of attorney).
Paragraph 2 of the power of attorney upon which defendants
rely tracks the language of 20 P.S. §5602(a)(8) which permits
a principal to empower an agent: “To authorize my admis-
sion to a medical, nursing, residential or similar facility and
to enter into agreements for my care.”

The powers specified in §5602(a) are defined in §5603
relating to implementation of power of attorney. Subsection
5603(h) governs the power to authorize admission to a med-
ical facility and the power to authorize medical procedures.
It provides that the power to authorize admission to a med-
ical facility and to enter into agreements for the principal’s
care “shall mean that the agent may apply for the admission
of the principal to a medical, nursing, residential or other
similar facility, execute any consent or admission forms
required by such facility which are consistent with this para-
graph and enter into agreements for the care of the principal
by such facility or elsewhere during his lifetime or for such
lesser period of time as the agent may designate, including
the retention of nurses for the principal.” (Emphasis added.)

The provision of the power of attorney upon which defen-
dants rely did not authorize Mr. Owens to execute the
Arbitration Agreement waiving Ms. Freeman’s right to liti-
gate her claims through court proceedings. While Mr. Owens
was authorized to authorize Ms. Freeman’s admission, the
separately executed Arbitration Agreement did not involve
Ms. Freeman’s admission. Her admission was governed by a
separate Resident Admissions Agreement form. Because of
the provisions in the Arbitration Agreement that execution
of this Agreement is not a precondition to admission or to the
furnishing of services to the resident, the provision in the
power of attorney authorizing Mr. Owens to enter into agree-
ments for Ms. Freeman’s care did not authorize Mr. Owens
to execute the Arbitration Agreement.

I reach the same result when I look to §5603(h) which
defines the power conferred in §5602(a)(8). Subsection (h)
authorizes the agent to sign any consent or admission forms
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“required” by the facility. This provision does not authorize
an agent to execute an Arbitration Agreement that is not
required to be executed as a condition of admission.3

Subsection (h) authorizes an agent to enter into agree-
ments for the care of the principal. An agreement to arbi-
trate disputes between the resident and the nursing home,
which is not required for the furnishing of services, does not
involve the care of the principal.4

Because Ms. Freeman’s power of attorney did not author-
ize Mr. Owens to execute the Arbitration Agreement, I am
overruling defendants’ preliminary objection raising an
agreement for alternate dispute resolution.

II.
I next consider defendants’ remaining preliminary

objections.
I am sustaining defendants’ preliminary objections seek-

ing dismissal of plaintiff ’s claims for punitive damages. The
Medical Care Availability and Reduction of Error Act per-
mits the award of punitive damages under the following cir-
cumstances: Punitive damages may be awarded for “conduct
that is the result of the health care provider’s willful or wan-
ton conduct or reckless indifference to the rights of others….
A showing of gross negligence is insufficient to support an
award of punitive damages.” 40 P.S. §1303.505(a) and (b).
The Act includes nursing homes within the definition of
health care provider. 40 P.S. §1303.503.

The acts of negligence set forth in the complaint describe
only failures to provide appropriate treatment. The com-
plaint does not describe injuries resulting from an almost
complete failure to provide treatment and care. Also, gener-
al allegations of a failure to hire appropriately trained staff
does not support a punitive damage claim because these alle-
gations are not related to a showing of a reckless indiffer-
ence to Ms. Freeman’s needs.

I am overruling defendants’ preliminary objection which
contends that the conduct described in paragraph 82 (with
the exception of 82(d)) does not support a corporate negli-
gence claim. In Welsh v. Bulger, 698 A.2d 581, 585 (Pa. 1997)
(citations omitted), the Pennsylvania Supreme Court
described corporate negligence as follows:

…[C]orporate negligence is based on the negligent
acts of the institution. A cause of action for corpo-
rate negligence arises from the policies, actions or
inaction of the institution itself rather than the spe-
cific acts of individual hospital employees. Thus,
under this theory, a corporation is held directly
liable, as opposed to vicariously liable, for its own
negligent acts.

The allegations in paragraph 82 of plaintiff ’s complaint
describe deficiencies in policies, actions, or inactions of the
institution.

ORDER OF COURT
On this 25th day of June, 2008, it is ORDERED that plain-

tiff ’s punitive damage claims are stricken, and defendants’
preliminary objections are otherwise overruled.

BY THE COURT:
/s/Wettick, J.

1 The power of attorney which Ms. Freeman executed is
attached to this Opinion as Attachment 1.
3 While Ms. Freeman was competent at the time Mr. Owens
signed the Arbitration Agreement, defendants are not con-
tending that Ms. Freeman directed Mr. Owens to sign the
Arbitration Agreement or that Mr. Owens ever advised Ms.
Freeman that he had signed an Arbitration Agreement. See

Defendants’ Reply Brief at 16.
4 This litigation does not involve a health care power of attor-
ney governed by the Health Care Agents and Representatives
Act (20 Pa.C.S. §§5451-5465). Under 20 Pa.C.S. §5456(a), a
health care agent has the authority “to make any health care
decision and to exercise any right and power regarding the
principal’s care, custody and health care treatment that the
principal could have made and exercised.”

ATTACHMENT 1

POWER OF ATTORNEY
Article I. Declarations

1.1 This durable power shall take effect upon its exe-
cution unless some other date is specified.

1.2 I, ELIZABETH FREEMAN, currently living at
B.H.C. MONROEVILLE, 4142 MONROEVILLE BLVD.,
MONROEVILLE appoint ANDREW OWENS, SON as my
Attorney-in-Fact with full power to carry out those acts spec-
ified in Article II in accordance with any limitations imposed
herein. This power of attorney shall not be affected by my
subsequent disability or incapacity. IF ABOVE IS UNABLE
TO FULFILL ROLE OF POA. HIS WIFE, FLORENCE
OWENS, IS APPOINTED TO ACT IN HIS STEAD.

Article II. Powers Granted 

2.1 As to any assets, real or personal, standing in my
name, held for my benefit or acquired for my benefit, I con-
fer the following powers upon my attorney-in-fact

1. As to any commercial, checking, savings, savings
and loan, money market, Treasury bills, mutual
fund accounts, safe deposit boxes, in my name or
opened for my benefit–to open, withdraw, deposit
into, close, and to negotiate, endorse, or transfer
any instrument affecting those accounts.

2. As to any promissory note receivable, secured or
unsecured, or any accounts receivable–to collect
on, compromise, endorse, borrow against, hypothe-
cate, release and reconvey that note and any relat-
ed deed of trust.

3. As to any shares of stock, bonds, or any docu-
ments or instruments defined as securities under
law–to open accounts with stock brokers (on cash
or on margin), buy, sell, endorse, transfer, hypothe-
cate and borrow against.

4. As to any real property, to collect rents, disburse
funds, keep in repair, hire professional property
managers, lease to tenants, negotiate and renegoti-
ate leases, borrow against, renew any loan, sign any
documents required for any such transaction, and
to sell, subject to confirmation of court, any of the
real property.

5. To hire and pay from my funds for counsel and
services of professional advisors, physicians, dentists,
accountants, attorneys and investment counselors.

6. As to my income taxes and other taxes–to sign
my name, hire preparers and advisors and pay for
their services from my fund, and to do whatever is
necessary to protect my assets from assessments as
though I did those acts myself.

7. To apply for and receive government and insur-
ance benefits, to prosecute and to defend legal
actions, to pursue claim and litigation, to arrange
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for transportation and travel, and to partition com-
munity property to create separate property for me.

8. — (Note: copy is illegible) — Code, when my best
interests or — (copy is illegible) — pursue tax mat-
ters to the end, to hire and to pay for legal and
financial — (copy is illegible) — that decision as to
whether to file that disclaimer.

9. To manage tangible personal property, including
but not limited to, moving storing, selling, donating,
or otherwise disposing of said property.

10. To make gifts or limited gifts conforming to gift
patterns made in earlier years, provided that due
care is given to my future needs in the event of
incapacity or disability.

11. To create one or more trusts for my benefit and
to contribute to such trusts and receive income
and/or principal from such trust in accordance
with the trust terms, and to engage in banking and
financial transactions.

12. To claim an elective share of the estate of my
deceased spouse.

13. To renounce fiduciary positions.

14. To engage in insurance and retirement plan
transactions.

2.3 As to decisions related to my health care, I hereby
grant the following powers to my attorney-in-fact within the
limitations specified in paragraph 2.4:

1. To authorize or withhold authorization for med-
ical and surgical procedures.

2. To authorize my admission to a medical, nursing,
residential or similar facility and to enter into
agreements for my care.

3. To arrange for my discharge, transfer from, or
change in type of care provided.

4. To arrange and pay for consultation, diagnosis or
assessment as may be required for proper care and
treatment.

5. To authorize participation in medical, nursing
and special research, consistent with limitations
specified in paragraph 2.4 and such ethical guide-
lines as may appropriately govern such research.

Elizabeth Freeman        Jan 7th, 2002

Louise S. Cunliffe          Teresa Borst
425 Filmore Rd              122-B Watson Drive
Pgh., Pa 15221                Turtle Creek, Pa 15145

EXHIBIT B
4    9-19-07

Andrew Owens

Commonwealth of Pennsylvania v.
David Patrick Thompson

Claimed Insufficiency of Evidence—Expert Testimony—
Ineffective Assistance of Counsel

1. Where jury believed that Defendant used excessive
and unnecessary force in defending himself, evidence was
sufficient to support conviction.

2. Court will not disturb jury’s credibility determinations
in support of verdict.

3. Testimony of medical examiner was within his area of
expertise and therefore was properly admitted.

4. Defendant’s counsel’s failure to introduce evidence of
a 9 year-old adjudication of aggravated assault, and his fail-
ure to retain an expert to rebut the testimony of the medical
examiner do not constitute ineffectiveness of counsel.

(Margaret P. Joy)

Michael W. Streily for the Commonwealth.
Ken Snarey for Defendant.

No. CC No. 200514116. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., May 22, 2008—The Defendant, David Patrick

Thompson, was charged with Criminal Homicide, 18
Pa.C.S.A. §2501, Robbery, 18 Pa.C.S.A. §3701, Violation of the
Uniform Firearms Act: Person not to Possess a Firearm, 18
Pa.C.S.A. §6105, and Violation of the Uniform Firearms Act:
Carrying a Firearm without a License, 18 Pa.C.S.A. §6106. At
the conclusion of a jury trial on July 13, 2007, the jury found
the Defendant guilty of Voluntary Manslaughter and
Carrying a Firearm without a License. The Court found the
Defendant guilty of Person not to Possess a Firearm in a stip-
ulated non-jury trial.

On September 13, 2007, the Defendant was sentenced to
serve a period of incarceration of not less than one hundred
and ten (110) months nor more than three hundred (300)
months.

A Post-Sentence Motion and an Amended Post-Sentence
Motion were filed on behalf of the Defendant. An evidentiary
hearing was held on February 19, 2008 with regard to the
claims of ineffective assistance of trial counsel. The Motions
were denied on the same date.

This appeal follows.
The facts of this case can briefly be summarized as follows:
According to the testimony of Tracy Smith, he transport-

ed the victim, Brian Harvin, via automobile to Pittsburgh
from Fayette County on August 24, 2006 for the purpose of
purchasing heroin. During the trip, Mr. Harvin received
several telephone calls. Ronald Holmes, with whom the vic-
tim was acquainted, was making the arrangements for the
purchase from a third party, which turned out to be the
Defendant. Mr. Smith and Mr. Harvin picked up Mr.
Holmes and his girlfriend, Patricia “Trish” McKee, on
Steuben Street in the west end section of the city. Mr.
Holmes directed Mr. Smith to drive to West End Park.
When they arrived at the park, all four occupants exited the
vehicle. Ms. McKee walked to a gazebo and sat down. Mr.
Holmes and Mr. Harvin walked up a hill, with Mr. Smith
walking behind them. The Defendant was sitting on the
ground. Mr. Harvin approached him, while Mr. Holmes
stood off to the side. Mr. Smith heard Mr. Holmes yell, “Oh
my God, oh my God” and he turned to see the Defendant
pointing a gun at Mr. Harvin. The Defendant said, “Take it
off, nigger. Is that it, is that all you got?” As Mr. Harvin was
taking off his shirt and dropping money on the ground, Mr.
Smith testified that he heard two gunshots and then
observed a tussle between the Defendant and Mr. Harvin,
who fell to the ground. The Defendant scooped up the
money that was on the ground, pointed the gun at Mr. Smith
who was coming to Mr. Harvin’s aid, and fled the scene.
(N.T. 07/09/07 pp. 38-50)

Mr. Smith’s testimony was essentially corroborated by
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the testimony of Mr. Holmes and Ms. McKee.
Bennett Omalu, M.D., a medical examiner with the

Allegheny County Coroner’s Office, testified that he
reviewed the autopsy that had been performed by Dr. Leon
Rozin, who is retired. He concurred with Dr. Rozin’s find-
ings and conclusion that the cause of death was a gunshot
wound to the trunk and the manner of death was homicide.
(N.T. 07/09/07, pp. 339-342)

The Defendant testified that he made arrangements with
Mr. Holmes to sell him one ounce of crack cocaine, divided
into two half-ounce packages. He met with Mr. Holmes on
the basketball court at West End Park. The two men shook
hands. Mr. Holmes had money in his hand. He told Mr.
Holmes that the drugs were in a tea box in a bag near the
fence. Mr. Holmes walked over to the fence and looked in the
bag. He seemed hesitant to make the deal. Mr. Holmes made
a telephone call, but he did not say anything. Several seconds
later, two men came over the hill. The Defendant was not
going to sell drugs to them because he did not know them.
Mr. Harvin, who was shirtless, had his hands in his pockets.
As he approached the basketball court, Mr. Harvin removed
his hands from his pockets and brandished a firearm in his
right hand.

Mr. Harvin said, “Sit down, sit down, nigger.” Mr. Harvin
then asked the Defendant if he had any money. The Defendant
threw his money on the ground. As the Defendant started to
stand up, Mr. Harvin fired the gun. The Defendant lunged
toward Mr. Harvin and grabbed the gun. The two men scuffled
and the gun went off three more times. The Defendant then
fled into woods and later threw the gun off the West End
Bridge into the river. (N.T. 07/09/07, pp. 476-510)

On appeal, the Defendant alleges the following: there
was insufficient evidence to sustain his conviction; the con-
victions are against the weight of the evidence; the Court
erred in overruling the defense objection to an opinion
expressed by the assistant medical examiner; the Court
erred in denying the Defendant’s Petition to Appoint an
Investigator; the Court erred in denying the Defendant’s
motion requesting access to the victim’s juvenile court
records; and, trial counsel rendered ineffective assistance
in three particulars.

The Defendant’s first allegation is that the evidence was
insufficient to sustain his convictions. The test for sufficien-
cy of the evidence is whether the evidence admitted at trial,
and all reasonable inferences therefrom, viewed in the light
most favorable to the verdict winner, was sufficient to
enable the fact finder to find every element of the crime
charged beyond a reasonable doubt. Commonwealth v.
Sullivan, 864 A.2d 1246 (Pa.Super. 2004). A review of the
trial testimony convinces the Court that the jury made find-
ings of credibility with regard to the testimony of the
Commonwealth witnesses versus the testimony of the
Defendant. It appears that the jury believed that the
Defendant was acting in self-defense; however, there was
sufficient evidence to establish that the Defendant was not
justified in using deadly force to defend himself.
Specifically, the Defendant testified that he fired the hand-
gun three times, which the jury was entitled to believe was
excessive and unnecessary under the circumstances.
Accordingly, this argument is rejected.

The Defendant’s second argument is that the verdict was
against the weight of the evidence. A motion for a new trial
on the grounds that the verdict is contrary to the weight of
the evidence concedes that there is sufficient evidence to
sustain the verdict but claims that notwithstanding all the
facts, certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all the facts is
to deny justice. Commonwealth v. Lyons, 833 A.2d (Pa.Super.

2003). Again, a review of the testimony indicates definitive-
ly that this case hinged on credibility of the witnesses. It
appears that the jury believed the Defendant’s version of the
events to a point, after which they found his credibility lack-
ing and they relied more heavily on the testimony of the
other eyewitnesses. As the jury was within its purview to do
so, the Court is unable to find that the verdict is against the
weight of the evidence.

The Defendant’s third allegation is that the Court erred in
overruling the defense objection to an opinion expressed by
the assistant medical examiner. Expert testimony is permit-
ted as an aid to the jury when the subject matter is distinct-
ly related to a science, skill or occupation beyond the knowl-
edge or experience of the average layman. Commonwealth v.
Auker, 681 A.2d 1305 (Pa. 1996). Contrary to the Defendant’s
allegation, the Court sustained defense counsel’s objection to
Dr. Omalu’s testimony that gunshot wound No. 3 was a
defensive wound. (N.T. 07/09/07, p. 346) Moreover, the other
references set forth by the Defendant refer to testimony
elicited by defense counsel when he was cross-examining
Dr. Omalu, which, the Court notes, he did rather thoroughly.
As this testimony was not outside the area of expertise of a
longtime forensic pathologist and the majority of the testi-
mony was in response to questions posed by defense counsel,
this allegation is without merit.

The Defendant’s fourth allegation is that the Court erred
in denying his Motion to Appoint an Investigator. The
Defendant chose to retain private counsel to represent him.
Counsel should not have undertaken the representation
unless he had the resources to do so. In addition, as an
accommodation, the Court arranged for the Commonwealth
to make its witnesses available to be interviewed by defense
counsel at the courthouse prior to trial. In any event, the
Court is of the opinion that trial counsel completely and zeal-
ously represented the Defendant, without the need of an
investigator; and therefore, this claim is unfounded.

The Defendant’s fifth allegation is that the Court erred in
not granting the Defendant’s motion for access to the vic-
tim’s juvenile records. A review of the Court record indi-
cates that this Petition was filed on February 15, 2008, which
was four days before the date set for argument on the Post-
Sentence Motions. The Court did not actually rule on the
Motion; however, the records were obtained and were pro-
vided to defense counsel, who has included them in the cer-
tified record on appeal, which makes this allegation moot at
this time.

The Defendant’s final three allegations concern the inef-
fective assistance of trial counsel.

To prevail on a claim that counsel was constitution-
ally ineffective, the appellant must overcome the
presumption of competence by showing that (1) his
underlying claim is of arguable merit; (2) the par-
ticular course of conduct pursued by counsel did
not have some reasonable basis designed to effec-
tuate his interests; and (3) but for counsel’s ineffec-
tiveness, there is a reasonable probability that the
outcome of the challenged proceeding would have
been different….A failure to satisfy any prong of
the test for ineffectiveness will require rejection of
the claim. Commonwealth v. Busanet, 817 A.2d
1060 (Pa. 2002).

First, the Defendant claims that counsel should have object-
ed to the prosecutor’s opening statement wherein he refer-
enced Dante’s “Divine Comedy” and the seven deadly sins.
As the Court instructed the jury that the arguments of coun-
sel are not evidence, but rather counsel’s view of the case,
the Court finds that this statement by the prosecutor was not
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objectionable; and therefore, trial counsel was not ineffec-
tive in failing to pose an objection to it. Second, the
Defendant claims that trial counsel was ineffective in fail-
ing to introduce evidence that the victim had a juvenile
adjudication for Aggravated Assault. As the adjudication
occurred in 1996 when the victim was a mere fifteen years
old and this incident occurred nine years later in 2005, the
Court would not have permitted the defense to admit evi-
dence of the prior adjudication because it was too remote in
time in establish that the victim had violent propensities at
the time of the incident and that he was the aggressor.
Therefore, this claim fails. Third, the Defendant claims that
trial counsel should have retained the services of an expert
to rebut the testimony of the assistant medical examiner
with regard to the testimony that the victim’s wounds were
defensive in nature. A review of the transcript indicates that
trial counsel vigorously and aggressively cross-examined
the Commonwealth’s expert, including having him back off
of his original testimony to a certain extent. In addition, the
Defendant was acquitted of murder, which indicates, in
some sense, that the jury discounted the testimony of the
medical examiner. Again, the Court does not find any inef-
fectiveness in this regard.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment or a new
trial.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
Jumaul Williams

Post Conviction Relief Act Petition—Waiver of Claims—
Discontinuance of Direct Appeal—Ineffectiveness of Counsel

1. Defendant was convicted of Aggravated Assault and
acquitted of all remaining charges. Defendant filed a timely
direct appeal, but the appeal was discontinued by counsel for
reasons not known to the Court.

2. Defendant filed a timely Post Conviction Relief Act
Petition which was dismissed because the claims therein
were waived for failure to raise on direct appeal except for
ineffectiveness of counsel issues.

3. The first ineffectiveness claim involved a photo array
and trial counsel’s failure to file a motion to suppress it. To
the Court’s eye, the Defendant does not stand out in such a
way as to render the array unduly suggestive or to create a
substantial likelihood of misidentification.

4. The second ineffectiveness claim involved counsel’s
failure to call a character witness. Although the petition con-
tains counsel’s certification naming the proposed character
witnesses, neither witness provided an affidavit, which is
fatal and a proper basis for denial of the claim.

5. The final claim of ineffectiveness involved counsel’s
stipulation to the admission of medical records. The Court
found that claim meritless because the records would have
been admitted through the testimony of a witness and the
Defendant would not have been able to prevent their intro-
duction.

(Lynn E. MacBeth)

Lisa Phillips for Defendant.
Ed Scheid for the Commonwealth.

No. CC200316802. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 14, 2008—The Defendant has

appealed from this Court’s Order of January 30, 2008, which
dismissed his Amended Post Conviction Relief Act Petition
without a hearing. A review of the record reveals that the
Defendant has failed to present any meritorious issues on
appeal, and, therefore, this Court’s Order should be
affirmed.

By way of a brief summary of the facts of the case, the
evidence presented at trial established that on August 2,
2003, the Defendant, then 32 years of age, was a guest at a
friend’s house party in the Homestead section of the City of
Pittsburgh. At the party, the Defendant met the victim,
Rachel Gibson, who had come to the party with her friend,
Edweena Poston. Gibson and the Defendant talked, and at
one point, even walked to a nearby convenience store togeth-
er. Later in the evening, the Defendant told Gibson he had a
headache and went to an upstairs bedroom to lie down.
Gibson accompanied him. Once in the room, the Defendant
took Gibson’s cell phone away, then began to strike and
punch her in the face and choke her until she lost conscious-
ness. She testified that when she awoke, the Defendant was
having sexual intercourse with her. When Poston tried to
enter the room, the Defendant fled out the bedroom window,
leaving behind his jersey, which was spattered with Gibson’s
blood.

The Defendant was charged with Aggravated Assault,1

Rape,2 Sexual Assault,3 Aggravated Indecent Assault4 and
Indecent Assault.5 Following a jury trial, he was found guilty
of the Aggravated Assault charge but acquitted of all
remaining charges. On September 22, 2005, he appeared
before this Court and was sentenced to a term of imprison-
ment of eight (8) to twenty (20) years.

The Defendant filed a timely direct appeal with the
Superior Court, but that appeal was discontinued upon the
praecipe of his attorney, Erin Morey Busch, Esquire, for rea-
sons which remain unknown to this Court.

On August 21, 2006, the Defendant filed a timely pro se
Post Conviction Relief Act Petition with this Court. Counsel
was appointed to represent him and an Amended Petition
(and several supplements) followed. After giving the appro-
priate notice, this Court dismissed the Defendant’s Amended
Petition without a hearing on January 30, 2008. This appeal
followed.

Initially, the Defendant argues that “the photo identifica-
tion lineup was unduly suggestive.” (Concise Statement of
Matters Complained of on Appeal, p. 1). This Court notes
that the issue was not raised in terms of the ineffectiveness
or layered ineffectiveness of counsel for failing to raise the
claim at an earlier opportunity.

The Post Conviction Relief Act contains a strict waiver
provision which states:

§9544. Previous litigation and waiver

(b) Issues waived.–For purposes of this subchapter,
an issue is waived if the petitioner could have
raised it but failed to do so before trial, at trial, dur-
ing unitary review, on appeal or in a prior state
postconviction proceeding.

42 Pa.C.S.A. §9544(b). Our appellate courts have specifically
held that in the event a direct appeal is discontinued, claims
which could have been raised in that appeal are waived for
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purposes of postconviction review. Commonwealth v.
Hanyon, 772 A.2d 1033, 1035 (Pa.Super. 2001).

The Defendant’s current claim of error–that the photo
array was unduly suggestive, was appropriately raised in the
trial court via a Motion to Suppress, or at the very latest, on
direct appeal. In discontinuing his appeal, the Defendant
waived his ability to challenge his conviction on this basis.
See Hanyon, supra. Then, by failing to appropriately layer
the claim in terms of the ineffective assistance of counsel,
the Defendant waived the issue for purposes of this review.
As such, this claim should be dismissed.

As to the remaining three (3) issues, examination
reveals that while they all concern the ineffectiveness of
trial counsel, they are not couched in terms of the layered
ineffectiveness typically required for viability on collateral
review. However, in light of the Pennsylvania Supreme
Court’s recent decision in Commonwealth v. Grant, 813
A.2d 726 (Pa. 2002), such ineffectiveness claims would not
have been decided at the direct appeal stage even had the
appeal not been discontinued in this case. Thus, this Court
finds that PCRA counsel’s failure to appropriately layer the
claims is not fatal, and that the claims are ripe for review
as follows:

“To obtain relief on a claim of ineffective assistance of
counsel, [a defendant] must show that: there is merit to the
underlying claim; that counsel had no reasonable basis for
their course of conduct; and that there is a reasonable prob-
ability that but for the act or omission in question, the out-
come of the proceeding would have been different…. The
burden of proving ineffectiveness rests with [the defen-
dant]…. To sustain a claim of ineffectiveness, [the defen-
dant] must prove that the strategy employed by trial counsel
‘was so unreasonable that no competent lawyer would have
chosen that course of conduct’…. Trial counsel will not be
deemed ineffective for failing to pursue a meritless claim.”
Commonwealth v. Rega, 933 A.2d 1007, 1018-1019 (Pa.
2007), internal citations omitted.

Defendant’s first ineffectiveness claim concerns the
aforementioned photo array, and trial counsel’s failure to file
a Motion to Suppress it. A review of the photo array, which is
attached as Exhibit 1 to the Defendant’s Certification and
Motion to Supplement Amended Post Conviction Relief Act
Petition reveals a series of eight (8) African-American
males, all of whom closely resemble the Defendant in skin
tone, facial features, hair style and approximate size. The
fact that the Defendant was wearing earrings in the photo
used does not render him any more “obvious” than any of the
other individuals. To this Court’s eye, the Defendant does not
“stand out” in such a way as to render the array unduly sug-
gestive or to create a substantial likelihood of
(mis)identification. Our Superior Court has held that in such
situations, when “the photographic array was consistent
with the general description given by the eyewitness and
was in no way ‘so impermissibly suggestive as to give rise to
a very substantial likelihood of irreparable misidentifica-
tion,’” counsel will not be considered ineffective for failing
to challenge the array or identification in a Motion to
Suppress. Commonwealth v. Carter, 509 A.2d 407, 408
(Pa.Super. 1986). This claim must fail.

Next, the Defendant argues that counsel was ineffective
for failing to call character witnesses at trial.

“To establish that counsel was ineffective for failing to
call a witness, Appellant must demonstrate that (1) the wit-
ness existed; (2) the witness was available to testify for the
defense; (3) counsel knew or should have known of the exis-
tence of the witness; (4) the witness was willing to testify for
the defense; and (5) the absence of the testimony of the wit-
ness was so prejudicial as to have denied the defendant a

fair trial.” Commonwealth v. Washington, 927 A.2d 586, 599
(Pa. 2007). Additionally, “ineffectiveness for failing to call a
witness will not be found where a defendant fails to provide
affidavits from the alleged witnesses indicating availability
and willingness to cooperate with the defense.”
Commonwealth v. O’Bidos, 849 A.2d 243, 246 (Pa.Super.
2004). See also Commonwealth v. Khalil, 806 A.2d 415, 422
(Pa.Super. 2002) and Commonwealth v. Copehnefer, 719
A.2d 242, 254 (Pa. 1998).

Though the proposed witnesses are not named in the
Amended Petition or the Concise Statement, counsel’s
“Certification” contains a notation that the proposed charac-
ter witnesses were Nataja Scott and the Defendant’s mother.
Neither woman has provided an affidavit referencing their
availability and willingness to testify as to the Defendant’s
character.6 7 Given the appellate courts’ holdings in O’Bidos,
Khalil and Copehnefer, supra, the absence of these affidavits
is fatal and was a proper basis for this Court’s denial of the
Amended Petition. This claim must also fail.

Finally, the Defendant alleges that trial counsel was inef-
fective for stipulating to the admission of the victim’s med-
ical records at trial. Again, this claim is meritless. Had the
Defendant not so stipulated, the records would have been
admitted through the testimony of a physician or records
custodian from UPMC Braddock. There was no means by
which the Defendant would have been able to prevent their
introduction, and therefore a stipulation to their admission
was appropriate.

This Court also sees no merit to the Defendant’s current
argument in the alternative that the abbreviation “ETOH”8

in the records could have been defined to the jury as “alco-
hol.” The Defendant was acquitted of the sexual crimes in
which the victim’s use of alcohol could have affected her
ability to consent to sexual activity, and thus there is no basis
for the required finding that the result would have been dif-
ferent. This claim must also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 30, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

Date: July 14, 2008

1 18 Pa.C.S.A. §2702(a)(1)
2 18 Pa.C.S.A. §3121
3 18 Pa.C.S.A. §3124.1
4 18 Pa.C.S.A. §3125
5 18 Pa.C.S.A. §3126
6 Though both women were present in court, reference to the
record reveals that Nataja Scott had refused to testify as a
character witness, and only appeared in court after being led
to believe that she was required to be there by the
Defendant’s brother. Further reference to the record reveals
that the decision not to call either woman was the
Defendant’s own, made knowingly in order to prevent the
entry of his prior convictions. See Trial Transcript, pp. 110-
112 and 153-156.
7 There is also no allegation or credible evidence that had the
women testified, the outcome of the trial would have been
different.
8 This Court notes that the abbreviation was located in a
“check-off” list next to smoking and drug use, and therefore
its meaning was easily discernable even without profession-
al definition.
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Commonwealth of Pennsylvania v.
Leon Parham

Sentencing—Illegal Sentence—Merger of Offenses

1. Defendant was convicted of Rape by Force; Rape of a
Child; Statutory Sexual Assault; and Corrupting the Morals
of a Minor.

2. Defendant had sexual intercourse on one occasion with
11 year-old victim while victim was in his home visiting his
son. Defendant, while alone with the victim in his basement,
threatened her with harm if she did not cooperate.

3. Defendant was sentenced to 15 to 40 years for Rape of
a Child and guilt without punishment on the remaining three
counts.

4. It was brought to the Court’s attention that the events
occurred prior to amendments of 18 Pa.C.S. §3121; therefore,
Defendant was resentenced to 9 to 20 years for Rape by
Force; guilt without punishment for Rape of a Child; a con-
secutive term of 3 to 10 years for Statutory Sexual Assault;
and a consecutive term of 2 to 4 years for Corrupting the
Morals of a Minor.

5. Defendant claimed he could not be sentenced under
both Sections 3121 (rape) and 3122.1 (statutory sexual
assault) because the two offenses would merge.

6. The doctrine of merger is a rule of statutory construc-
tion designed to determine whether the legislature intended
for the punishment of one offense to encompass that for
another offense arising from the same criminal act. The
inquiry is whether the elements of the lesser crime are all
included within the elements of the greater crime.

7. The court concluded that the two offenses did not
merge.

(Lynn E. MacBeth)

Matthew Debbis for Defendant.
Michael Streily for the Commonwealth.

No. CC200514431. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., July 14, 2008—The defendant, Leon Parham,

was found guilty in a jury trial in April of 2007, of Rape by
Force (Count 1); Rape of a Child (Count 2); Statutory Sexual
Assault (Count 3); Corrupting the Morals of a Minor (Count
4). On June 28, 2007, the defendant was sentenced to 15 to
40 years on Count 2 (Rape of a Child), and guilt without pun-
ishment on the remaining three counts. Subsequently, it was
brought to the court’s attention that the events had occurred
prior to the effective amendments of 18 Pa.C.S. §3121. As
such, on March 7, 2008, the Court granted the defendant’s
motion deeming the June 28, 2007 sentence patently illegal
and requiring resentencing. On March 12, 2008, the defen-
dant was resentenced to 9 to 20 years imprisonment on
Count 1 (Rape by Force); guilt without punishment on Count
2 (Rape of a Child); a consecutive term of 3 to 10 years
imprisonment on Count 3 (Statutory Sexual Assault); and a
consecutive term of 2 to 4 years imprisonment on Count 4
(Corrupting the Morals of a Minor). The defendant was
awarded confinement credit time for the periods August 24
through 27 of 2005, and April 13, 2007 through March 12,
2008. On June 6, 2008, the defendant’s post sentence

motions were denied. In the post sentence motions the
defendant asserted that there was an improper judgeless
jury selection; ineffective counsel; and improper and undu-
ly harsh sentencing.

At trial, the Commonwealth presented evidence through
the victim, her mother, and sister. The defendant presented
evidence through the testimony of his wife, son, and step-
daughter (all friends of the victim and her family). The
incident in question occurred on a single occasion when the
victim was 11 years old. The victim, who was a friend of the
defendant’s sons, spent considerable time at the defen-
dant’s home. The victim testified that on the single occasion
in the summer before she was going to turn 12 years old,
she and the defendant’s son were watching a movie in the
basement of the defendant’s residence. She testified that
the defendant came to the basement area and told his son
to go upstairs in the house to look for something. At that
time the victim and defendant were alone in the basement.
The victim testified that the defendant told her to pull down
her pants. When she said no the defendant threatened that
if she did not, he would hurt her. The defendant subse-
quently had intercourse with the victim. Afterwards, the
defendant told the victim if she told anyone that he would
hurt her. The victim testified that because of the closeness
of the families, she did not disclose what happened to any-
one for some time. The defendant was eventually charged
and ultimately convicted. The defense asserted that the
story was a fabrication, and presented argument to the jury
with regard to inconsistencies of testimony between vari-
ous witnesses. The facts presented and inferences request-
ed to be drawn therefrom through the witnesses for the
prosecution and the defense, were in conflict with each
other. As such, credibility and concluding the facts was the
cornerstone of the fact finder’s duties. The determination
submitted to the jury was based upon the facts, whether the
prosecution had proved the defendant’s guilt beyond a rea-
sonable doubt.

All of the factors were placed before the jury for its con-
sideration regarding the testimony and the weight to be
placed thereon. In a jury trial, the function of the fact finder
is to weigh conflicting evidence. Commonwealth v.
Tumminello, 292 Pa.Super., 437 A.2d 435 (1981).
Additionally, the fact finder viewing the witnesses makes
credibility determinations with regard to their testimony.
The fact finder is free to believe all, some, or none of the evi-
dence presented. Commonwealth v. Miller, 555 Pa. 354, 724
A.2d 895, certiorari denied, Miller v. Pennsylvania, 120 S.Ct.
242, 528 U.S. 903, 145 L.E.d. 2d 204 (1999). The number of
witnesses offered by one side or the other does not in itself
determine the weight of the evidence. The fact finder deter-
mines the credibility of witnesses presented and the weight
of their testimony. Commonwealth v. Dunn, 424 Pa.Super.
521, 623 A.2d 347 (1993). In this case the jury acting as the
fact finder, found the testimony of the Commonwealth’s ver-
sion of the witnesses sufficient to prove the elements of the
crimes beyond a reasonable doubt. As such, the defendant
was found guilty.

The defendant asserts that even though he executed a
written waiver of the presence of the judge during jury
selection, it does not demonstrate that it was knowing and
intelligent. Obviously, waiver of the presence of the judge
is permitted pursuant to Pa.R.Crim.P. Rule 631(A). This
was complied with in this instance and evidenced by the
defendant’s consent. Additionally, the defendant has not
asserted any specific prejudice and had not raised this
issue during the trial. Since issue was not asserted during
the proceedings, the trial court is unable to address its
merits. Commonwealth v. Dowling, 778 A.2d 683



september 12 ,  2008 page 367Supplement to The Lawyers Journal

(Pa.Super. 2001).
The defendant also complains that trial counsel was inef-

fective in various aspects. In accordance with
Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (2002),
because of the requirement deferring review of trial coun-
sel ineffectiveness claims until the collateral review stage of
the proceedings, the court will not addresses those issues at
this time.

Lastly, the defendant complains that the sentences for
the convictions were illegal and unduly harsh. In particular,
the defendant has asserted that he could not be sentenced
under both 18 Pa.C.S.A. §3121 and 18 Pa.C.S.A. §3122.1 even
though being convicted of both. Any merger analysis neces-
sarily employs not only close examination of the precise
words of the statutes involved, but also “must proceed on
the basis of its facts.” Commonwealth v. Anderson, 538 Pa.
574, 582 n. 3, 650 A.2d 20, 24 n. 3 (1994) . The doctrine of
merger is a rule of statutory construction, designed to deter-
mine whether the legislature intended for the punishment of
one offense to encompass that for another offense arising
from the same criminal act or transaction. The inquiry is
whether the elements of the lesser crime are all included
within the elements of the greater crime, and the greater
offense includes at least one additional element which is dif-
ferent, in which case the sentences merge; or whether both
crimes require proof of at least one element which the other
does not, in which case the sentences do not merge. The
defendant was charged in the information in Count 1 of vio-
lating 18 Pa.C.S.A. §3121(a)1 and (a)2. The court in its
instructions to the jury for Count 1 specifically instructed
only on subsections (a)1 and (a)2. 18 Pa.C.S.A. §3121 in part,
reads as follows:

§ 3121.Rape

(a) Offense defined—A person commits a felony of
the first degree when he or she engages in sexual
intercourse with a complainant:

(1) By forcible compulsion.

(2) By threat of forcible compulsion that would pre-
vent resistance by a person of reasonable resolu-
tion.

The charge at Count 3 and instruction to the jury were for
the elements contained in 18 Pa.C.S.A. §3122.1, which in
entirety reads as follows:

§ 3122.1. Statutory sexual assault

Except as provided in section 3121 (relating to
rape), a person commits a felony of the second
degree when that person engages in sexual inter-
course with a complainant under the age of 16
years and that person is four or more years older
than the complainant and the complainant and the
person are not married to each other.

In this case, given the facts as applied to the criminal
statutes in question, this court ruled that the sentences do
not merge. Considering the gravity of the offenses, and the
need for society to be protected, the court carefully consid-
ered, each of the sentences imposed. Given the convictions,
the sentences were appropriate under the circumstances of
the case. Commonwealth. v. McCloughan, 279 Pa.Super. 599,
421 A.2d 361 (1980).

BY THE COURT:
/s/Reilly, S.J.

Date: July 14, 2008

Commonwealth of Pennsylvania v.
Todd R. Allshouse

Probation Revocation Hearing—Hearsay

Hearsay may be admitted in probation revocation hear-
ings. A probation revocation hearing is not a trial. The
Court’s purpose is not to determine whether the probationer
committed a crime. Therefore, a letter written by the vic-
tim’s mother was hearsay that was properly admitted,
together with other non-hearsay evidence admitted by the
Court.

(Lynn E. MacBeth)

David Obara for Defendant.
Chris Hoffman for the Commonwealth.

No. CC200605517. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 15, 2008—The Defendant has

appealed from this Court’s Order of January 16, 2008 which
revoked his probation and sentenced him to a term of impris-
onment of two (2) to ten (10) years. A review of the record
reveals that the Defendant has failed to present any merito-
rious issues on appeal and, therefore, this Court’s Order
should be affirmed.

The Defendant was charged with Involuntary Deviate
Sexual Intercourse,1 Statutory Sexual Assault,2 Aggravated
Indecent Assault,3 Endangering the Welfare of a Child,4

Corruption of Minors5 and Indecent Assault.6 The charges
arose out of his sexual relationship with a 14-year-old girl
who became pregnant as a result. Pursuant to a plea agree-
ment with the Commonwealth, the Defendant plead guilty to
Statutory Sexual Assault and was sentenced to a term of
imprisonment of six (6) to twelve (12) months. This Court
also imposed a period of probation of three (3) years, and
imposed a “No Contact” Order as a term of that probation.

On January 16, 2008, the Defendant appeared before this
Court for a Stage II probation violation hearing. At that time,
it was determined that in addition to the technical violation
of his failure to pay court costs, the Defendant had violated
the no contact order imposed as a condition of his probation.
At the conclusion of the hearing, this Court revoked the
Defendant’s probation and imposed a term of imprisonment
of two (2) to ten (10) years. This appeal followed.

Generally, the only appealable issues following the revo-
cation of a term of probation are the validity of the revoca-
tion and the legality of the sentence. Commonwealth v.
Infante, 888 A.2d 783, 790 (Pa. 2005). In this appeal, the
Defendant has limited his challenges to the validity of the
revocation, namely whether there existed sufficient evi-
dence to support a violation of his probation.

“The burden of proof for establishing a violation of pro-
bation is a preponderance of the evidence, lesser than the
burden in a criminal trial of proof beyond a reasonable
doubt…. ‘The focus of a probation hearing… is whether the
conduct of the probationer indicates that the probation has
proven to be an effective vehicle to accomplish rehabilita-
tion and a Sufficient deterrent against future anti-social con-
duct.’” Commonwealth v. Castro, 856 A.2d 178, 180
(Pa.Super. 2004).

At the hearing, it was determined that the Defendant
and his family had engaged in a continual and prolonged
course of threats and abuse against the victim by calling
her, driving by her house, appearing at her place of employ-
ment. It was also revealed that the Defendant had engaged
in a physical altercation with the victim and her boyfriend
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at a street fair, which resulted in police intervention and
disorderly conduct charges being filed against him. These
incidents certainly constitute violations of the no contact
order imposed by this Court as a condition of the probation
and, therefore, are sufficient to establish a violation of that
probation.

The Defendant also claims that the only evidence sup-
porting the violation was a letter written by the victim’s
mother detailing the harassment. He argues that because the
letter is hearsay, it was insufficient to support a violation of
his probation. Not only is this argument an incorrect state-
ment of the law, it is an incorrect recitation of the facts of
this case.

“It must be emphasized that a probation revocation hear-
ing is not a trial. ‘The court’s purpose is not to determine
whether the probationer committed a crime…. It follows
that probation revocation hearings are flexible and materi-
al not admissible at trial may be considered by the court.’”
Id. “Hearsay may be admitted in probation… revocation
hearings…” Hracho v. Commonwealth, Pennsylvania Board
of Probation and Parole, 503 A.2d 112, 114 (Pa.Cmwlth.
1986). See also Commonwealth v. Kavanaugh, 482 A.2d
1128, 1130 (Pa.Super. 1984). Although the letter written by
the victim’s mother was hearsay, it was properly admitted at
the violation hearing. Contrary to the Defendant’s second-
ary argument, it was not the only evidence used to find a
violation of the conditions of his probation. Also introduced
were the police report from the Defendant’s physical alter-
cation with the victim and the victim’s boyfriend at the
street fair, the testimony of the Defendant and his sister in
which they admitted to contact with the victim, as well as
evidence of several technical violations including the fail-
ure to pay court costs and the failure to be of good behavior.
This evidence was more than sufficient to support a finding
that the Defendant violated the terms of his probation.
These claims must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 16, 2008 must be affirmed.

BY THE COURT:
McDaniel, A.J.

Date: July 14, 2008

1 18 Pa.C.S.A. §3123(a)(7)
2 18 Pa.C.S.A. §3122.1
3 18 Pa.C.S.A. §3125
4 18 Pa.C.S.A. §4304(a)
5 18 Pa.C.S.A. §6301(a)(1)
6 18 Pa.C.S.A. §3126

Commonwealth of Pennsylvania v.
Tommie Lee Stribling, a/k/a

Tommie Lee Stribing
Carrying a Firearm Without a License—Possessing a
Firearm After Having Been Adjudicated a Delinquent—
Investigatory Stop—Terry Frisk

1. Defendant was convicted of Carrying a Firearm
Without a License and Possessing a Firearm After Having
Been Adjudicated a Delinquent. The Court denied
Defendant’s Motion to Suppress which averred that the
police lacked reasonable suspicion that he was engaged in

criminal activity to justify the initial investigatory detention,
and also lacked reasonable suspicion that he was armed and
dangerous to justify conducting a Terry frisk.

2. Defendant was stopped by a City of Pittsburgh
Housing Authority Police Officer patrolling buildings and
hallways in an area of high drug traffic and numerous prior
arrests. The officer smelled marijuana odor emanating from
the apartment from which Defendant exited. Upon seeing
the Defendant, the officer noticed a protrusion in his waist-
band which he thought could be a firearm. The officer told
the Defendant to put his hands on the wall and then patted
him down.

3. The purpose of a Terry frisk is for the officer’s safety
during an investigative encounter. The arresting officer had
a reasonable suspicion that Defendant was involved in crim-
inal activity justifying an investigative stop and also had a
reasonable basis to believe that Defendant was armed.

(Lynn E. MacBeth)

Chris Urbano and Suzanne M. Swan for Defendant.
Eric Hoffman and Michael W. Streily for the Commonwealth.

No. CC200516890. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., July 15, 2008—This is an appeal from the convic-

tion of Defendant, Tommie Lee Stribling, on December 14,
2006 after a non-jury trial of Carrying a Firearm Without a
License in violation of 18 Pa. C.S. §6106 and Possessing a
Firearm After Having Been Adjudicated a Delinquent of
Aggravated Assault in violation of 18 Pa. C.S. §6105(a)(1)
and (c). Defendant was sentenced on March 20, 2007 and on
April 11, 2007, Defendant filed a timely Notice of Appeal to
the Superior Court of Pennsylvania. On April 12, 2007,
Defendant was ordered to file a Concise Statement of
Matters Complained of on Appeal pursuant to Pa.R.A.P.
§1925(b) within fourteen (14) days of the receipt of all court
transcripts. On August 8, 2007, Defendant filed his Concise
Statement of Matters Complained of on Appeal which sets
forth the following:

“A. This Court abused its discretion in denying the
Motion to Suppress Evidence, based on the facts
and arguments presented at the hearing on the
motion and set forth in the Brief in Support of the
Motion to Suppress, insofar as the police lacked
reasonable suspicion that Mr. Stribling was
engaged in criminal activity to justify the initial
investigatory detention, and also lacked reasonable
suspicion that Mr. Stribling was armed and danger-
ous to justify conducting a Terry frisk. The police
action deprived Mr. Stribling of his protections
against unreasonable searches and seizures under
both Article 1, §8 of the Pennsylvania Constitution
and the Fourth Amendment of the United States
Constitution.”

BACKGROUND
Defendant was arrested on August 6, 2005 after he was

found in possession of an unlicensed firearm during an
investigative encounter with a Pittsburgh Housing
Authority police officer who believed the Defendant was
involved in the possession of marijuana. During the investi-
gatory stop, the officer conducted a Terry frisk as a result of
his observations of a suspicious bulge in the waistband
under the shirt of the Defendant’s clothing. Defendant filed
a Motion to Suppress on the basis that both the investigato-
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ry detention and the Terry frisk were not justified as there
was no reasonable, articulable suspicion that Defendant
was involved in criminal activity or that he may be armed
and dangerous.

On June 22, 2006 a suppression hearing was held at
which time Officer Clarence Ford of the City of Pittsburgh
Housing Authority Police Department testified. Officer
Ford testified that on September 6, 2005 at approximately
3:50 p.m., he was on patrol with another officer on Housing
Authority property located on Bedford Avenue in
Pittsburgh, Pennsylvania. Officer Ford, who had been
employed by the Housing Authority for approximately 5
years and who was trained in narcotics recognition, testified
that his normal routine in patrolling the Housing Authority
property was to enter the buildings and patrol the hallways.
(T., pp. 5-7) During his patrol, he entered the hallway of
2507 Bedford Avenue. Upon entering the hallway, he imme-
diately noted a strong odor of marijuana and it was appar-
ent to him that the odor was originating from apartment 295,
which was on the first floor landing. (T., pp. 10-12) In order
to verify where the odor was coming from, he immediately
went to the second and third floor landings to make sure
that there was no one in the stairwells or the landings that
may have been smoking marijuana. (T., p. 11) When he went
to the second floor landing, he noted that the smell of mari-
juana was less pungent than on the first floor. (T., p. 12) He
also noted that there was not a strong odor of marijuana out-
side of the other five apartment doors in the building. (T.,
pp. 12-13). He noted that there was no one in the hallway or
landings and was proceeding back down to the first floor
landing when he encountered Defendant who was exiting
the doorway from apartment 295. (T., p. 13). When the door
to the apartment was open, Officer Ford noted again that the
odor of marijuana was very strong coming from the apart-
ment. (T., p. 13) As Officer Ford watched, Defendant locked
the door to the apartment and then turned and observed
Officer Ford standing on the steps. (T., pp. 13-14) Defendant
then turned away and, as he turned away, Officer Ford saw
a protrusion from his shirt on the right side of the
Defendant’s waistband. (T., p. 14) At this point, Officer Ford
was approximately three feet away from the Defendant. The
protrusion in his waistband was under his shirt, which was
untucked. (T., p. 15) Officer Ford did not believe that it was
a cell phone, as he felt that most people carry their cell
phones more on their hip, and the protrusion was on the
right side but more to the front in the waistband. (T., p. 16)
Officer Ford, who was in uniform with a badge prominently
displayed, testified that when Defendant first saw him he
appeared to have a very surprised look on his face, his eyes
got big and he uttered the words “oh, shit.” (T., p. 17)
Officer Ford felt that given the high drug traffic in the area
and the numerous arrests that he had made at this property,
that it was possible that the protrusion could be a firearm.
(T., p. 16) At that time, Officer Ford told Defendant to put
his hands on the wall and Defendant attempted to exit. He
again told Defendant to put his hands on the wall and he
then patted him down. Officer Ford testified that as he
began the pat down, he immediately recognized the bulge as
a firearm before he removed it from the Defendant’s pos-
session. (T., p. 20) Defendant was then handcuffed and
Officer Ford called for back up. As this was occurring,
Defendant volunteered that he found the gun and he was
carrying it for protection. (T., p. 21) On cross-examination,
Officer Ford acknowledged that there was no marijuana
found on the Defendant or in the hallway.

The Commonwealth also called Officer Kevin McCue who
was on patrol with Officer Ford, but who had not entered the
building until after the Defendant was in custody. (T., p. 42)

Officer McCue also testified that upon entering the first floor
landing of the apartment building, there was a very strong
distinct burning smell of marijuana in the hallway outside of
Apartment 295. (T., p. 43)

After reviewing all of the evidence and the totality of the
circumstances, an order was entered denying the motion to
suppress as the officer articulated a reasonable suspicion
that the Defendant was involved in criminal activity and that
a Terry frisk for the officer’s safety was appropriate during
his investigative encounter with Defendant

DISCUSSION
The issue in this case is whether or not the arresting offi-

cer had a reasonable suspicion that the Defendant was
involved in criminal activity which would justify an inves-
tigative stop of Defendant and, once the investigatory deten-
tion was initiated, whether there was a reasonable basis for
the officer to believe that the Defendant was armed, justify-
ing a Terry frisk.

It is well established that a police officer may pat down an
individual whose suspicious behavior he is investigating on
the basis of a reasonable belief that the individual is present-
ly armed and dangerous to the officer or others.
Commonwealth v. Gray, 896 A.2d 601, 605-606 (Pa.Super.
2006). In order to validate such a Terry frisk the officer must
be able to articulate specific facts from which he reasonably
inferred that the individual was armed and dangerous. The
sole justification for a Terry search is the protection of the
police and others nearby and, therefore, the search is limit-
ed to that which is necessary for the discovery of weapons
that might be used to harm the officer or others nearby.
Commonwealth v. Gillespie, 745 A.2d 654, 657 (Pa.Super.
2000), quoting Terry v. Ohio, 392 U.S. 1, 24, 88 S.Ct. 1868, 20
L.Ed. 2d 889 (1968). It is also clear that a Terry frisk is lim-
ited to a search for weapons. The purpose of the pat-down or
frisk is not to discover evidence, but to allow the officer to
continue his investigation without fear of violence.
Commonwealth v. Gillespie, 745 A.2d, at 657. In
Commonwealth v. Jackson, 907 A.2d 540 (Pa.Super. 2006), it
was stated that:

“In order for a stop and frisk to be reasonable, the
police conduct must meet two separate and distinct
standards. Commonwealth v. Martinez, 403
Pa.Super. 125, 588 A.2d 513, 514 (Pa.Super. 1991),
appeal denied, 530 Pa. 653, 608 A.2d 29 (1992).
Specifically, the police officers must have a ‘rea-
sonable, articulable suspicion’ that criminal activi-
ty may be afoot and that the suspect may be armed
and dangerous.” Commonwealth v. Jackson, 907
A.2d at 543.

The level of suspicion that must exist is less than a pre-
ponderance of the evidence, but more than a hunch. In
deciding whether or not reasonable suspicion was present,
the court must take into account the totality of the circum-
stances. Jackson, 907 A.2d at 543. The circumstances are to
be viewed through the eyes of a trained officer.
Commonwealth v. Fink, 700 A.2d 447, 449 (Pa.Super. 1997),
appeal denied, 716 A.2d 1247 (1998).

In the present case, Officer Ford entered the apartment
building hallway where he was authorized to patrol. Officer
Ford knew that this was a high drug activity area as he had
made numerous drug arrests in the area. Immediately upon
entering the first floor, he noticed a very strong odor of mar-
ijuana that he believed was coming from Apartment 295. In
order to confirm his belief that the marijuana was coming
from that particular apartment, he checked the hallway to
make sure that no one was in the hallway or the second or
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third floor landings using marijuana. As he proceeded to the
second and third floor landings, he noted that the odor of
marijuana became less strong, confirming his belief that it
was coming from the first floor apartment. He also noted
that the odor was not as strong at any of the other apartment
doors. Upon returning towards the first floor landing he had
an unobstructed view of the entrance to apartment 295, at
which time Defendant opened the door, exited the apart-
ment and stepped into the hallway. As Defendant did so,
Officer Ford noted that the odor of marijuana was very
strong and that it was emanating from the apartment.
Officer Ford observed Defendant locking the door, after
which Defendant saw Officer Ford on the stairway from the
second landing. He appeared surprised and he uttered the
words “oh shit.” As Defendant turned, Officer Ford
observed a protrusion from the right side of Defendant’s
waistband underneath the Defendant’s untucked shirt that,
based on the size and location of the protrusion under the
shirt, Officer Ford believed might be a handgun. Based on
his reasonable suspicion that Defendant was involved in the
possession or use of marijuana, Officer Ford initiated an
investigatory detention of Defendant.

The first issue is whether or not Officer Ford had a rea-
sonable suspicion to justify the investigatory stop of
Defendant based on his observations concerning the location
of the odor of the marijuana emanating from apartment 295
and his observation of Defendant exiting apartment 295 and
locking the door.

In the case of In Interest of S.J., 713 A.2d 45 (Pa. 1998),
the Supreme Court found that the officer therein had a rea-
sonable suspicion to justify an investigatory stop where the
officer, during the course of a patrol in a high crime area in
which he had previously made six drug arrests, detected the
odor of marijuana in the vicinity of a group of men standing
on a street corner. The officer then observed some members
of the group smoking marijuana and, therefore, approached
them. The officer was unable to state with certainty whether
the defendant was one of the individuals smoking marijuana,
however, the defendant’s movements away from the officer
as he approached the men appeared suspicious. The
Supreme Court found, however, that the detection of the odor
of marijuana and his observation of illegal activity among
the defendant’s companions, combined with his suspicious
behavior in a known high crime area for drug activity, pro-
vided the requisite reasonable suspicion to conduct an inves-
tigatory stop. In Interest of S.J., 713, A.2d at 47, 48.

In the present case, Officer Ford credibly testified that
upon entering the apartment building he noted the strong
odor of marijuana, particularly in front of apartment 295.
The officer, trained in drug recognition, was familiar with
the odor of marijuana. The officer made a reasonable
attempt to determine that the odor was not coming from any-
one else in the hallway or on any of the other landings or
apartments in the building. Upon returning towards the first
floor landing, he noted the very strong odor of marijuana
coming from the apartment door when it was opened and the
Defendant exited. These facts, articulated in detail by
Officer Ford at the suppression hearing, clearly provide a
reasonable suspicion that Defendant, who exited the apart-
ment and locked the door, may be involved in the criminal
possession or use of marijuana.

In Commonwealth v. Pullano, 440 A.2d 1226 (Pa.Super.
1982) the court considered the issue of whether or not the
odor of marijuana provided a basis for probable cause for a
search. The court stated:

“The officers at the scene had smelled a strong
odor of burning marijuana and had heard noises

suggesting that a party was then in progress. These
were circumstances suggesting that criminal activ-
ity was underway within their presence. They were
not required to ignore that activity. To ‘ignore the
obvious aroma of an illegal drug which (they were)
trained to identify’ would have been a ‘dereliction
of duty.’ Commonwealth v. Stoner, 236 Pa.Super. Ct.
161, 166, 344 A.2d 633, 635 (1975). By knocking on
the door to make inquiry they were not acting
unreasonably. They could properly and in the exer-
cise of their duties investigate what was obviously
a ‘pot’ party. See: Commonwealth v. Merbah, 270
Pa.Super. Ct. 190, 411 A.2d 244 (1979) indeed, at
this point they already had probable cause to make
an arrest.” Pullano, at 1227.1

Clearly, under the circumstances in this case the strong
odor of marijuana emanating from apartment 295, which
Officer Ford detected in combination with his observations
of Defendant as described, provided a reasonable suspicion
that justified the investigative encounter with Defendant.

The second issue raised by Defendant is whether or not
Officer Ford had an articulable, reasonable suspicion that
Defendant may be armed and dangerous, thus justifying a
Terry frisk. As previously noted, the purpose of a Terry frisk
is not to discover evidence, but to allow the officer to protect
himself from harm during an investigatory stop. In
Commonwealth v. Graham, 721 A.2d 1075 (1998), the
Supreme Court recognized that an officer’s observation of a
bulge in the defendant’s pants pocket might be a weapon
and, therefore, a Terry frisk was justified. The defendant in
Graham was not even the subject of the arrest, but was a
companion to another person who was being arrested on an
outstanding warrant. The Court found that the officer’s
observation of the bulge in the pockets justified the Terry
frisk. The officer noticing the bulge, “…reasonably conclud-
ed that appellant was armed, and criminal activity was afoot,
and therefore conducted a pat-down search for weapons.”
Graham, 721 A.2d, at 1077.2

In the present case, Officer Ford specifically testified that
he noticed a bulge in the Defendant’s waistband under his
untucked shirt. He did not believe that the bulge was a cell
phone and he was immediately concerned that it might be a
weapon and, therefore, justifiably initiated a pat-down
search. While patting the Defendant down he recognized the
bulge as a firearm and only then removed it from the
Defendant. Considering the specific evidence regarding
Officer Ford’s observations and, considering the totality of
the circumstances, Defendant’s motion to suppress was
appropriately denied.

BY THE COURT:
/s/Todd, J.

1 Commonwealth v. Pullano was cited in Commonwealth v.
Dean, 940 A.2d 514 (Pa.Super. 2008) in which the court stated:

“Albeit the odor of marijuana has been held suffi-
cient to establish the probable cause necessary to
believe a crime is being committed, see
Commonwealth v. Pullano, 295 Pa.Super. 68, 440
A.2d 1226 (1982).”

2 The Court in Graham recognized that a more extensive
search involving shining a flashlight in defendant’s back
pocket was not justified. Graham, 721 A.2d, at 486. However,
this did not invalidate the Court’s conclusion that a limited
search of his outer clothing based on the observation of the
bulge which the officer observed was proper.
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Deborah L. Itri, v.
Liken Health Care, Inc.

Workers’ Compensation Act—Exclusivity Provisions—
Definition of “Injury”

1. Court referred case to arbitration and stayed the action
pending resolution of the arbitration proceeding because
parties had executed an Employment Agreement requiring,
inter alia, arbitration of any dispute arising out of employ-
ment or regarding claims that either party has breached the
agreement.

2. Plaintiff was an employee of Defendant and a party to
a non-compete clause in her Employment Agreement.
Plaintiff left Defendant’s employ to work for another compa-
ny, which was viewed by Defendant as a violation of the non-
compete provision.

3. In an effort to enforce the non-compete clause,
Defendant contacted the new employer and insisted that
Plaintiff ’s employment end, threatening legal action. The
new employer relented and terminated Plaintiff.

4. Plaintiff brought the current action for “tortious inter-
ference with contractual relations and prospective contrac-
tual relations.” Defendant asserted, in preliminary objec-
tions, that the action should be submitted to arbitration.
Plaintiff argued that the Employment Agreement with its
non-compete clause should not apply to this action because,
inter alia, it should only apply to the relationship between
Plaintiff and Defendant, and not to her new employment
relationship.

5. Because the arbitration clause applies to claims involv-
ing whether the Employment Agreement has been breached,
it must apply to Plaintiff ’s action, since a required element
of a case for tortious interference involves lack of privilege
or justification, bringing into play the Employment
Agreement. Therefore, the interpretation and application of
the non-compete clause become an essential part of
Plaintiff ’s case-in-chief, making it clear to the court that her
claim concerns the interpretation of a clause that is express-
ly subject to arbitration. Thus, the court concluded that
Plaintiff ’s “tortious interference” claim is one that arises out
of or relates to the Employment Agreement.

(Lynn E. MacBeth)

Michael J. Betts for Plaintiff.
S. Todd Renner and Joseph Cafaro, Jr. for Defendant.

No. GD 08-000956. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., July 30, 2008—Defendant Liken Health Care

has filed preliminary objections to Plaintiff ’s Amended
Complaint; according to Defendant, the current dispute must
be submitted to arbitration as it is one that falls within the
scope of the parties’ arbitration agreement. This Court is
constrained to agree. Because Plaintiff ’s sole claim of tor-
tious interference with contractual relations “relates to”
Plaintiff ’s employment with Liken, the claim is subject to the
parties’ arbitration agreement. And, since the claim is sub-
ject to arbitration, this Court must sustain Defendant’s pre-
liminary objections, order the parties to proceed to arbitra-
tion and stay the current proceedings. My reasoning is as
follows.

In December of 2003, Plaintiff Itri signed an Employment
Agreement with Defendant Liken Health. Plaintiff ’s
“Amended Complaint,” filed March 11, 2008 (hereinafter

“Plaintiff ’s Complaint”), at ¶14. Relevant to the current
pleading, this Employment Agreement contains two impor-
tant clauses. First, the Agreement contains a “Non-Compete”
provision, whereby Plaintiff agreed that, “for a period of one
(1) year following the termination” of her employment with
Liken, she would not become an “employee…in any compet-
ing business within Allegheny County.” “Employment
Agreement,” dated December 1, 2003, at ¶6. Second, the
Agreement provides for the arbitration of disputes.
Specifically, this arbitration clause declares: “Employee and
Liken agree to arbitrate all disputes and claims of any nature
between them that arise out of or in any way relate to
Employee’s employment with Liken.” Id. at ¶9.

Plaintiff continued working for Liken until June of 2007;
it was at this time that Plaintiff not only resigned from
Liken’s employ, but also began a new job with Capital
Healthcare Solutions, Inc. Shortly after Plaintiff started her
work at Capital, however, both she and Capital began receiv-
ing correspondences from Liken’s legal counsel. These cor-
respondences asserted that Plaintiff ’s new employment was
violative of Plaintiff ’s “Non-Compete” covenant with Liken.
Moreover, Liken “assured” Plaintiff and her new employer
that, unless Capital and Plaintiff parted ways, “the appropri-
ate legal action [would] be taken against both” Capital and
Plaintiff. Plaintiff ’s Complaint, at ¶¶24-26.

Capital’s legal counsel wrote back to Liken informing
Liken that, in Capital’s eyes, the “Non-Compete” agreement
was clearly unenforceable. According to Capital’s legal
analysis, the “Non-Compete” clause was not only void for
lack of consideration, but was also unenforceable for a vari-
ety of other reasons, including that “Capital was not a ‘com-
peting business’ within the meaning of the Non-Compete and
Plaintiff was not providing services to Capital that were in
competition with Liken.” Id. at ¶31.

Further, as Plaintiff avers in her Complaint, Liken knew
all along “that the Non-Compete was unenforceable” yet
“persisted with [its] demands for the termination of
Plaintiff ’s employment with Capital and with [its] threats to
file and pursue a lawsuit against Capital and Plaintiff if
Plaintiff ’s employment with Capital was not terminated.” Id.
Eventually, Capital gave in: acting in response to Liken’s
threats, and in fear of protracted litigation, Capital terminat-
ed Plaintiff ’s employment on August 9, 2007. Id. at ¶34.

Aggrieved by the above events, Plaintiff Itri filed a com-
plaint against Liken. This Complaint, filed in the Court of
Common Pleas, asserted one claim: “tortious interference
with contractual relations and prospective contractual rela-
tions.” In essence, the claim alleges that, through “the taking
of positions and making threats of litigation in reliance upon
a knowingly unenforceable contractual provision [the Non-
Compete], Liken, directly and through its agents, intention-
ally and improperly interfered with Plaintiff ’s existing and
prospective employment relationship with Capital by caus-
ing Capital to terminate the relationship with Plaintiff.” Id.
at ¶39.

Liken thereafter filed preliminary objections to
Plaintiff ’s Complaint. Principally, Liken asserts the objec-
tion detailed in Pennsylvania Rule of Civil Procedure
1028(a)(6): the existence of an “agreement for alternative
dispute resolution.” Citing to Plaintiff Itri’s and Liken’s 2003
“Employment Agreement,” Liken maintains that the parties
agreed “to arbitrate all disputes and claims of any nature
between them that arise out of or in any way relate to
Employee’s employment with Liken.” Defendant’s
“Preliminary Objections to Amended Complaint Raising
Questions of Fact,” filed March 31, 2008 (hereinafter
“Preliminary Objections”), at ¶11. And, according to Liken,
Plaintiff ’s “tortious interference” claim is one of these
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claims: it is a claim “predicated upon…whether Liken was
justified in enforcing the Non-Compete provision[]”; a provi-
sion that is found, after all, within the 2003 Employment
Agreement itself. Defendant’s “Brief in Support of
Preliminary Objections,” filed June 16, 2008 (hereinafter
“Defendant’s Brief in Support”), at 4. As a result, Liken con-
cludes, this Court must give effect to the arbitration clause
and dismiss Plaintiff ’s Complaint.1

Countering Liken’s Preliminary Objections, Plaintiff Itri
argues that the above argument fails because: 1) Plaintiff ’s
“tortious interference” claim “relates to a completely differ-
ent employment relationship,” and therefore does not “arise
out of” Plaintiff ’s “employment relationship with
Defendant”; 2) Plaintiff ’s Employment Agreement with
Liken was terminated and “the agreement, drafted by
Defendant, fails to provide that the arbitration provision sur-
vives the termination of the agreement”; 3) the arbitration
provision that Liken attempts to invoke is unconscionable
and 4) Defendant has waived its right to enforce the arbitra-
tion agreement. Plaintiff ’s “Brief in Opposition to
Preliminary Objections,” filed June 23, 2008 (hereinafter
“Plaintiff ’s Brief in Opposition”), at 4-10. Each argument
and counter-argument will be discussed below.

When one party to an agreement seeks to compel another
party to submit to arbitration, a court’s duty is limited to
determining: “(1) whether a valid agreement to arbitrate
exists between the parties and, if so, (2) whether the dispute
involved is within the scope of the arbitration provision.”
Smith v. Cumberland Group, Ltd., 687 A.2d 1167, 1171
(Pa.Super. 1997). Where both of the above inquiries are
answered in the affirmative, “the controversy must be sub-
mitted to arbitration.” Santiago v. State Farm Ins. Co., 683
A.2d 1216, 1217 (Pa.Super. 1996).

With respect to the first inquiry, it is important to remem-
ber that “[a]rbitration is a matter of contract”; thus, the
determination of “whether a valid agreement to arbitrate
exists between the parties” is dependent upon the applica-
tion of general contract law. Smith, 687 A.2d at 1171. Thus
our “Common Law Arbitration” statute expressly provides
that an agreement to arbitrate is valid, “save upon such
grounds as exist at law or in equity relating to the validity
…of any contract.” 42 Pa.C.S. §7303 (made applicable to
“common law arbitration” agreements by 42 Pa.C.S.
§7342(a)). “[S]uch grounds,” our Superior Court has held,
include the “traditional [contract defense] grounds [of]
duress, fraud, illegality and unconscionability.” McNulty v.
H&R Block, Inc., 843 A.2d 1267, 1273 (Pa.Super. 2004).

If the court finds that a “valid agreement to arbitrate
exists between the parties,” the court must then determine
whether “the dispute involved is within the scope of the arbi-
tration provision.” This inquiry is guided by the public poli-
cy of this Commonwealth “strongly favor[ing] the settlement
of disputes by arbitration.” Smith, 687 A.2d at 1171. And, in
order to give effect to this public policy, courts are instruct-
ed: “when parties have agreed to arbitrate in a clear and
unmistakable manner, every reasonable effort should be
made to favor the agreement, unless it may be said with pos-
itive assurance that the arbitration clause involved is not
susceptible to an interpretation that covers the asserted dis-
pute.” Emlenton Area Mun. Auth. v. Miles, 548 A.2d 623, 625
(Pa.Super. 1988). Yet, Pennsylvania precedent also requires
“arbitration agreements…to be strictly construed and not
extended by implication.” Id. As explained by our Superior
Court, these “two basic, and seemingly contradictory, propo-
sitions” can be harmonized by applying our “contractual
construction” rules. Specifically, when interpreting the arbi-
tration agreement, the courts must view “the intention of the
parties” as its paramount concern and “adopt an interpreta-

tion [of the agreement] which under all circumstances
ascribes the most reasonable, probable, and natural conduct
of the parties, bearing in mind the objects manifestly to be
accomplished.” Id. at 626. Moreover, and in keeping with our
rules of contract interpretation, the contract containing the
arbitration agreement “must be interpreted as a whole, giv-
ing effect to all of its provisions.” Id.

The arbitration clause that is currently at issue reads:
“Employee and Liken agree to arbitrate all disputes and
claims of any nature between them that arise out of or in any
way relate to Employee’s employment with Liken. This
agreement to arbitrate includes, but is not limited to, claims
that either party has breached this Agreement…”
Employment Agreement, at ¶9. Unmistakably, such language
is broad in scope: in Borough of Ambridge Water Authority v.
Columbia, our Supreme Court was confronted with fairly
similar language and held that the wording represented the
“broadest conceivable language from which it must be con-
cluded that the parties intended the scope of the [arbitra-
tion] submission to be unlimited.” 328 A.2d 498, 501 (Pa.
1974).

Yet, according to Plaintiff, the broad scope of the arbitra-
tion clause still does not cover her “tortious interference
with contractual relations” claim. As Plaintiff initially
argues, her claim does not even concern her “Employment
Agreement” with Liken.2 Plaintiff argues that her claim
against Liken is based on “a completely different employ-
ment relationship,” that being the relationship between
Plaintiff and Capital Healthcare. Thus, as “Defendant can-
not show that the parties agreed ‘in a clear and unmistakable
manner’ to arbitrate Plaintiff ’s claim for tortious interfer-
ence,” it is Plaintiff ’s contention that the arbitration provi-
sion does not apply. Plaintiff ’s Brief in Opposition, at 5.
While Plaintiff ’s argument does have some surface appeal,
this appeal vanishes upon further consideration, specifically
upon consideration of: 1) the elements that Plaintiff must
plead and prove to recover on her “tortious interference with
contractual relations” claim and, on a related note, 2) the
specific facts that Plaintiff has pled in her Complaint.

As Our Superior Court has stated,

[t]he elements of a cause of action for intentional
interference with a contractual relation, whether
existing or prospective, are as follows: (1) the exis-
tence of a contractual, or prospective contractual
relation between the complainant and a third party;
(2) purposeful action on the part of the defendant,
specifically intended to harm the existing relation,
or to prevent a prospective relation from occurring;
(3) the absence of privilege or justification on the
part of the defendant; and (4) the occasioning of
actual legal damage as a result of the defendant’s
conduct.

Blackwell v. Eskin, 916 A.2d 1123, 1127-28 (Pa.Super. 2007).
Of particular importance to the case at bar is the fact that,

in Pennsylvania, “the absence of privilege or justification on
the part of the defendant” is an actual element of a plaintiff ’s
“tortious interference” claim. Id.; Thompson Coal Co. v. Pike
Coal Co., 412 A.2d 466, 471 (Pa. 1979); Triffin v. Janssen, 626
A.2d 571, 574n.3 (Pa.Super. 1993)(stating: “While some juris-
dictions consider a justification for a defendant’s interfer-
ence to be an affirmative defense, Pennsylvania courts
require the plaintiff, as part of [her] prima facie case, to
show that the defendant’s conduct was not justified.”).
Additionally, Pennsylvania is a “fact pleading” jurisdiction;
this means that the “complaint must not only give the defen-
dant notice of what the plaintiffs’ claim is and the grounds
upon which it rests, but it must also formulate the issues by
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summarizing those facts essential to support the claim.”
Alpha Tau Omega Fraternity v. Univ. of Pa., 464 A.2d 1349,
1352 (Pa.Super. 1983). Applying the above two legal stan-
dards, it is apparent that, before a plaintiff may recover for
“tortious interference with contractual relations,” she must
first plead in her complaint facts demonstrating the
“absence of privilege or justification on the part of the defen-
dant.”

In this case, Plaintiff has pled the required “facts” to
demonstrate the “absence of privilege or justification on the
part of the defendant.” According to Plaintiff ’s Complaint,
Liken lacked “privilege or justification” to interfere in her
contractual relations because the “Non-Compete” agree-
ment, signed between Plaintiff and Liken, was unenforce-
able. Plaintiff ’s Complaint, at ¶40. This “Non-Compete”
agreement is contained within Plaintiff and Liken’s 2003
Employment Agreement. Employment Agreement, at ¶6. As
noted above, however, this same 2003 Employment
Agreement also contains an arbitration clause declaring:
“Employee and Liken agree to arbitrate all disputes and
claims of any nature between them that arise out of or in any
way relate to Employee’s employment with Liken. This
agreement to arbitrate includes, but is not limited to, claims
that either party has breached this Agreement…” Id. at ¶9.
Thus, and unfortunately for Plaintiff ’s current argument, the
particular “facts” that she has averred in pleading the
“absence of privilege or justification” element of her tortious
interference claim have placed the entire Complaint square-
ly within the very broad terms of the arbitration agreement.

Stated another way, when Plaintiff avers that the “Non-
Compete” clause was unenforceable, Plaintiff is not merely
“anticipating” Liken’s defense. Rather, these averments con-
stitute a required element of Plaintiff ’s claim and are indis-
pensable for her Complaint’s Survival: they are the pleaded
facts that she believes show the “tortious interference” ele-
ment of “absence of privilege or justification on the part of
the defendant.” And, by pleading her “tortious interference”
claim in this manner (as apparently she must, based upon
the facts of the case), Plaintiff has caused the interpretation
and application of the “Non-Compete” clause to become an
essential part of her case-in-chief. At trial, in order to prove
the “absence of privilege or justification” element of her
claim, it will be Plaintiff ’s burden to prove that the “Non-
Compete” clause was unenforceable and that, when she was
Capital’s employee, she was not acting in breach of the “Non-
Compete” clause. Thus, I must conclude that Plaintiff ’s “tor-
tious interference” claim is one that “arise[s] out of or in any
way relate[s] to Employee’s employment with Liken”; at its
core, the claim concerns the interpretation of a clause that is
expressly subject to arbitration.

Moreover, any doubt this Court might have had with
respect to the above conclusion is eliminated by the follow-
ing averment in Plaintiff ’s Complaint: according to Plaintiff,
one of the reasons why the “Non-Compete” clause was unen-
forceable was that “Capital was not a ‘competing business’
within the meaning of the Non-Compete and Plaintiff was not
providing services to Capital that were in competition with
Liken.” Plaintiff ’s Complaint, at ¶31. In order for Plaintiff to
prove this allegation, Plaintiff will necessarily have to intro-
duce evidence of the “services” that she provided to Liken:
she will have to prove that the work she did for Liken was
different than the work she was doing for Capital. And, in
doing so, Plaintiff will be required to introduce evidence of
the duties and responsibilities she had while employed by
Liken, perhaps including evidence as to her day-to-day work
schedule. As such, and far from simply “relat[ing] to”
Plaintiff ’s “employment with Liken,” Plaintiff ’s “tortious
interference” claim in fact explicitly centers on her employ-

ment with Liken.
In addition to the above argument regarding the scope of

the arbitration provision, Plaintiff also makes arguments
relating to the applicability of the arbitration provision. In
this regard, Plaintiff first argues that the arbitration provi-
sion is unenforceable because “[n]either the arbitration pro-
vision…nor any other provision of the [Employment] agree-
ment provides for the survival of, or continued applicability
of, any of its provisions subsequent to the termination of the
agreement.” Plaintiff ’s Brief in Opposition, at 6. The
absence of such a statement, Plaintiff argues, proves that
parties intended the Employment Agreement to apply only
during the time Plaintiff was employed by Liken. In my view,
however, Plaintiff has failed to interpret the agreement “as a
whole, giving effect to all of its provisions.” Emlenton Area,
548 A.2d at 626.

In Chester City School Authority v. Aberthaw Construction
Co., our Supreme Court was confronted this same general
issue. Specifically, it was asked whether “the parties intend-
ed the obligation to arbitrate to end at the termination of the
agreement.” 333 A.2d 758, 763 (Pa. 1975). According to the
Chester City Court, in the absence of a statement clearly lay-
ing out the parties’ intentions, the above question can only be
answered by reading the arbitration provision “in context
with the other pertinent provisions.” Id. In other words. to
determine whether the parties wanted the arbitration clause
to survive the “termination of the agreement.” a court must
engage in basic contract interpretation and interpret the
contract “as a whole, giving effect to all of its provisions.”
Emlenton Area, 548 A.2d at 626.

In the case at bar, the “Employment Agreement” does not
explicitly state, one way or the other, whether the parties
intended the arbitration clause to survive the agreement’s
termination. Therefore, to discover the parties’ intentions on
this issue, this Court must look to the Employment
Agreement “as a whole.” In doing so, it is apparent that, at
least as to some matters, the parties did intend for the arbi-
tration clause to survive.

As this Court has repeatedly quoted, the arbitration
clause states: “Employee and Liken agree to arbitrate all dis-
putes and claims of any nature between them that arise out
of or in any way relate to Employee’s employment with
Liken. This agreement to arbitrate includes, but is not limit-
ed to, claims that either party has breached this
Agreement…” Employment Agreement, at ¶9. By its plain
words, the arbitration agreement covers a broad swath of
claims, including such temporally-undefined claims as those
that “arise out of or in way relate to Employee’s employment
with Liken.” And, by choosing such broad words to define
their arbitration obligations, the parties demonstrated their
intent “that for some controversies the arbitration auree-
ment will survive the employment relationship.” Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Hovey, 726 F.2d 1286,
1290 (8th Cir. 1984), see also Chester City, 333 A.2d at 763.

Considering the breadth of the arbitration clause at issue
here, I must infer that the parties wished to have at least
some matters subject to arbitration even after their employ-
ment relationship ended. Such a view is greatly supported
(and, one could argue, compelled) by our Supreme Court’s
opinion in Chester City. As stated above, in Chester City our
Supreme Court was confronted with a similar arbitration
clause and was asked whether the wording demonstrated an
intent that the clause survive the termination of the agree-
ment. The high Court answered this question in the affirma-
tive, declaring that any other holding “would render the first
sentence of [the arbitration clause] which provides for ‘all
claims, disputes and other matters in question…arising out
of, or relating to, this Contract or the breach thereof,…shall
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be decided by arbitration…’ without meaning.” Chester City,
333 A.2d at 764. The same is true here. By requiring arbitra-
tion for “all disputes and claims of any nature between them
that arise out of or in any way relate to Employee’s employ-
ment with Liken,” the parties have demonstrated a clear
intent for the arbitration clause to go beyond Plaintiff ’s mere
“employment with Liken” and, for some controversies, to
survive past the termination of the agreement. The question
now is whether Plaintiff ’s current “tortious interference”
claim is one of these particular controversies. See, e.g.,
Trippe Mfg. Co. v. Niles Audio Corp., 401 F.3d 529, 532 (3rd
Cir. 2005)(holding: claims must be separately analyzed to
determine whether, with respect to each particular claim,
the duty to arbitrate survived termination).

As has been explained above, Plaintiff ’s current tortious
interference claim will not only require her to address the
applicability of the “Non-Compete” clause, but, to succeed,
will also require her to introduce evidence regarding her
duties and job responsibilities while employed by Liken. And
again, as was explained above, these facts cause the “tor-
tious interference” claim to fall within the “scope” of the
arbitration provision: they reveal that the claim “arise[s] out
of or in any way relate[s] to Employee’s employment with
Liken.” In the same vein, the fact that the parties chose to
define their arbitration obligations with such broad and
future-looking words as “arise[s] out of” and “in any way
relate[s] to” suggests to me that, with respect to claims
involving the 2003 Employment Agreement or involving
Plaintiff ’s central duties as Liken’s employee, the parties
intended the arbitration clause to survive the employment
relationship. As such, and in the absence of any stated intent
to the contrary, this Court must conclude that the parties
intended the arbitration provision to survive as to Plaintiff ’s
current “tortious interference” claim.

Moving on, Plaintiff makes a third counter-argument to
the preliminary objections: that the arbitration clause at
issue is substantively unconscionable because it “purport[s]
to impose a thirty-day limitations period on arbitrable
claims.” Plaintiff ’s Brief in Opposition, at 7. Without a doubt,
this “thirty-day” time limitation does cause this Court con-
cern. See, e.g., Alexander v. Anthony Int’l., L.P., 341 F.3d 256
(3rd Cir. 2003)(unconscionability challenge to an arbitration
agreement where the “agreement to arbitrate expressly pro-
hibits…an employee from bringing any claim unless it is
filed within thirty days of the last day of employment”;
applying Virgin Islands law, the Third Circuit found the pro-
vision unconscionable where: 1) the agreement was “‘pre-
pared by the party with excessive bargaining power’ and
presented to plaintiffs ‘for signature on a take-it-or-leave-it
basis’” 2) the thirty-day limitation “inappropriately assist[ed
the corporation] by making it unnecessarily burdensome for
an employee to seek relief from the company’s illegal con-
duct” and 3) the limitation period did not apply to the com-
pany’s claims against the employee). In the case at bar, how-
ever, we are only in the preliminary objections stage of the
proceedings and, as will be seen below, this Court lacks an
adequate record, at this procedural posture, to make a true
“unconscionability” determination.

As our Supreme Court has recently explained, “a contract
or term is unconscionable, and therefore avoidable, where
there was a lack of meaningful choice in the acceptance of
the challenged provision and the provision unreasonably
favors the party asserting it.” Salley v. Option One Mortg.
Corp., 925 A.2d 115, 119 (Pa. 2007). The above two elements
are, respectively, termed “procedural” and “substantive”
unconscionability and, as the definition suggests, a finding of
unconscionability requires that both elements be present.
See also Koval v. Liberty Mut. Ins. Co., 531 A.2d 487, 491

(Pa.Super. 1987)(stating: “The test of ‘unconscionability’ is
two-fold. First, one of the parties to the contract must have
lacked a ‘meaningful choice’ about whether to accept the
provision in question. Second, the challenged provision must
‘unreasonably favor’ the other party to the contract.”).
Moreover, as the Salley Court explained, “[t]he burden of
proof generally concerning both elements has been allocated
to the party challenging the agreement.” Salley, 925 A.2d at
119-20.

At the outset, the only pleadings that have been filed in
the case at bar are Plaintiff ’s “Amended Complaint” and
Defendant Liken’s “Preliminary Objections.” The parties
have not yet created an evidentiary record. So, I do not know,
for example, whether 1) Defendant prepared the agreement
or 2) Plaintiff participated in negotiating the terms, or 3) the
agreement was presented to Plaintiff without giving her a
“‘meaningful choice’ about whether to accept the provision
in question.” Koval, 531 A.2d at 491. It is Plaintiff ’s burden
to prove “procedural unconscionability” and, in the absence
of evidence regarding such matters, I cannot yet determine,
of course, whether Plaintiff has carried her burden. Salley,
925 A.2d at 119-20. Thus, without any evidentiary record to
support Plaintiff ’s “procedural unconscionability” argu-
ment, this Court is unable to determine at this point whether
the “thirty-day” limitation provision is unconscionable.

To be clear, I am not saying that Plaintiff will be unable
to challenge the “thirty-day” limitation provision as uncon-
scionable. Indeed, since Plaintiff ’s “unconscionability”
argument is “directed solely to the arbitration component
itself,” it appears as if Plaintiff could file a “Petition to Stay
Arbitration” and have the issue of “unconscionability”
decided within the courts of common pleas. Salley, 925 A.2d
at 120; 42 Pa.C.S. §7304(b)(made applicable to “common law
arbitration” agreements by 42 Pa.C.S. §7342(a)). As the
record currently stands, however, some factual issues must
still be fleshed out before this Court can resolve this issue.

Finally, Plaintiff argues that the “Defendant is not enti-
tled to invoke the arbitration provision of Plaintiff ’s 2003
employment agreement because Defendant has waived the
right to enforce the arbitration provision.” Plaintiff ’s Brief
in Opposition, at 9. This argument is based solely upon a let-
ter, written by Defendant’s legal counsel and sent to
Plaintiff, where Liken threatened:

If my firm has not received written confirmation
from you or its competitor that you have ceased
this employment within fourteen (14) days from the
date of this letter, my client will be taking the
appropriate legal action, which will include the fil-
ing, with a Court of competent jurisdiction, of a
request for a preliminary injunction, and monetary
damages.

Letter from Joseph Cafaro, Jr., counsel for Defendant Liken,
to Deborah L. Itri, dated June 6, 2007, attached as “Exhibit
3” to Plaintiff ’s Complaint.

It is true that the “right to enforce an arbitration clause
can be waived.” Goral v. Fox Ridge, Inc., 683 A.2d 931, 933
(Pa.Super. 1996). This waiver, our Superior Court has held,
“may be expressly stated, or it may be inferred from a
party’s undisputed acts or language so inconsistent with a
purpose to stand on the contract provisions as to leave no
opportunity for a reasonable inference to the contrary.” Id.
(internal quotations omitted). Yet, as our Superior Court has
also made clear:

as a matter of public policy, our courts favor the
settlement of disputes by arbitration…[and, as
such,] a waiver of a right to proceed to arbitration
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pursuant to the term of a contract providing for
binding arbitration should not be lightly inferred
and unless one’s conduct has gained him an undue
advantage or resulted in prejudice to another he
should not be held to have relinquished the right.

Stanley-Laman Group, Ltd. v. Hyldahl, 939 A.2d 378, 382-83
(Pa.Super. 2007)(internal quotations omitted).

In the case at bar, Liken clearly did not “waive” its right
to arbitration. While there are many reasons why this is true,
this Court will name four and be done with the argument.
First, a common way parties can “waive” their right to arbi-
tration is by “accept[ing]…the regular channels of the judi-
cial process.” Id. Here, however, Liken only “threatened” the
legal process in a letter and, as subsequent history proved,
did not avail itself of any “judicial process” whatsoever.
Therefore, Liken cannot be said to have acted “so inconsis-
tent[ly] with a purpose to stand on the contract provision[]
as to leave no opportunity for a reasonable inference to the
contrary,” Goral, 683 A.2d at 933. Second, Liken raised the
“issue of arbitration promptly.” Indeed, Liken raised the
issue at its first opportunity: through the filing of prelimi-
nary objections. Third, Plaintiff has never alleged that the
threat “gained [Liken] an undue advantage or resulted in
prejudice to” Plaintiff. Hyldahl, 939 A.2d at 383. And, final-
ly, the arbitration agreement expressly allowed Liken to “file
suit in court to obtain injunctive or other relief against
Employee…if Employee breaches [the Non-Compete clause
of the Agreement].” Employment Agreement, at ¶9. Thus,
Liken’s threatened actions were proper under the agree-
ment. Plaintiff ’s final counter-argument must therefore fail.

In closing, after analyzing every argument and counter-
argument presented in this case, I must conclude that
Plaintiff ’s claim is subject to arbitration. Therefore, I am
this date entering the following Order of Court:

ORDER OF COURT
AND NOW, this 30th day of July, 2008, upon consideration

of the Preliminary Objections filed on behalf of Defendant
Liken Health Care, Inc., it is hereby ORDERED,
ADJUDGED and DECREED as follows:

Defendant’s Preliminary Objections, raising the exis-
tence of an “agreement for alternative dispute resolution,”
are SUSTAINED: the parties shall proceed to arbitration.
The within proceedings are stayed pending resolution of the
arbitration proceeding or further order of court.

BY THE COURT:
/s/Folino, J.

1 As a preliminary matter, when a court decides that an issue
is subject to arbitration, that court should not dismiss a
plaintiff ’s complaint. Rather, in such instances, the proper
procedure is for the court to refer the matter to arbitration
and “stay the action pending the resolution of the arbitration
proceeding.” Schantz v. Dodgeland, 830 A.2d 1265, 1267
(Pa.Super. 2003); see also Pa. Supply, Inc. v. Mumma, 921
A.2d 1184, 1189n.5 (Pa.Super. 2007).
2 Plaintiff ’s counter-arguments attack both the “validity”
and the “scope” of the arbitration agreement. For obvious
reasons, in most cases the analysis concerning the “validity”
of the arbitration clause would probably precede any talk of
the provision’s “scope.” Here, however, determining the
“scope” of the arbitration clause will inform my discussion
of the clause’s “validity.” Therefore, this Court will first ana-
lyze “whether the dispute involved is within the scope of the
arbitration provision” and then move on to the question of
“whether a valid agreement to arbitrate exists between the
parties.” Smith, 687 A.2d at 1171.

Katie Guzzo v.
Kenneth M. Ross

Scope of Arbitration Clause—Preliminary Objections

1. Preliminary objections which would result in dismissal
of the action should be granted only in cases which are clear
and free from doubt.

2. Where alleged defamatory conduct did not flow from
and was not predicated on the business relationship between
the parties (co-employees), the arbitration clause in the
employment agreement is not applicable.

(Margaret P. Joy)

Christopher C. Coss and Larry K. Elliott for Plaintiff.
Robert B. Sommer for Defendant.

No. GD 07-019063. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Scanlon, J., May 13, 2008—Defendant, Kenneth M. Ross,

(hereinafter “Appellant”) appeals this Court’s order of
February 8, 2008, overruling his Preliminary objections
seeking dismissal of this action for lack of subject matter
jurisdiction. Appellant sought to compel the matter to arbi-
tration before the National Association of Security Dealers
(“NASD”) pursuant to an employment agreement executed
by the parties with their employer, Smith Barney Division of
Citigroup Global Markets, Inc. (“Smith Barney”), which is
not a party to the action.

Based upon the pleadings filed, the supporting affidavits,
and briefs and after oral argument, I overruled the
Preliminary Objections, as I believed the applicability of the
arbitration clause was not clear. While the Statement of
Matters Complained of on Appeal filed by Appellant con-
tains seven (7) full paragraphs, with subparagraphs, essen-
tially the only issue raised is the determination that the dis-
pute did not fall within the provisions of the agreement to
arbitrate.

The existence of an arbitration agreement, as a form of
alternative dispute resolution, is properly raised by prelimi-
nary objection. Pa. R.C.P. 1028(a)(6). “Preliminary
Objections, the end result of which would be dismissal of a
cause of action, should be sustained only in cases that are
clear and free from doubt.” Hazleton Area School District v.
Bosak, 671 A.2d 277, 281 (Pa.Cmwlth. l996). “The test is
whether it is clear from all the facts pleaded that the pleader
will be unable to prove facts legally sufficient to establish his
or her right to relief.” Id.

Plaintiff, Katie Guzzo, (hereinafter “Appellee”),
brought this Civil Action by Complaint filed on September
6, 2007. An Amended Complaint filed shortly thereafter
alleged nothing differently. The gist of her Complaint is
that the Appellant, a co-employee, made malicious, slan-
derous, false and personal utterances or accusations about
her to co-employees and others all with the intention
and/or result of defaming her and denying her the compa-
ny of others.

Appellant contended that the dispute between the parties
fell within the provisions of an arbitration clause set forth in
the Appellee’s contract of employment with Smith Barney.
This provision was attached to Appellant’s Preliminary
Objections and is a part of the Record. In the contract, and
more specifically in the Rider attached, the employees agree
to follow the Smith Barney dispute resolution/arbitration
procedure for resolving all disputes, including defamation,
“arising out of or relating to your employment with and sep-
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aration from Smith Barney.” (See paragraph Fourth of
Principles of Employment attached as Rider “A” to
Employment Agreement) While the rider does reference
claims of defamation as disputes subject to arbitration it is
equally clear that they must also arise out of the business
relationship as required by Waddell v. Shriber, 238 Pa.Super.
241, 357 A.2d 571 (1976).

Arbitration clauses in contracts of employment were once
deemed contrary to public policy. They are no longer and
under certain circumstances are encouraged as a way to
avoid costly court actions and delays brought about by
crowded dockets. In recent years, every effort has been
made by courts to favor these agreements when the parties
agree to arbitrate in a clear and unmistakable manner.
DiLucente Corporation v. Pennsylvania Roofing Co., Inc.,
440 Pa.Super. 450, 456-57, 665 A.2d 1035, 1038 (1993) allo-
catur denied, 542 Pa. 647, 666 A.2d 1056 (1995). The real
question then is simply whether or not the controversy pre-
sented by this case “falls within the scope of the arbitration
provision.” Flightways Corp. v. Keystone Helicopter Corp.,
459 Pa. 660, 331 A.2d 184-85 (1975).

This is essentially a case of defamation alleged by a sub-
ordinate financial adviser against her supervisor, a regional
manager, for comments made to other employees regarding
the relationship between two employees and the personal
and sexual habits of each. The conduct of Appellant, as
pleaded, had nothing whatsoever to do with the business
activities of Smith Barney or any of its employees. I did not
believe the actions of Appellant flow from nor are they
predicated upon the business relationship between the par-
ties as co-employees. The claimed conduct is about highly
personalized and vicious attacks. It would not be reasonable
to suggest that Plaintiff contemplated contracting away a
right to a remedy in a court of law, for this type of alleged
conduct.

For all of the foregoing reasons the Order of February 8,
2008, should be AFFIRMED.

BY THE COURT:
/s/Scanlon, J.

Date: May 13, 2008

Belmont Financial Services Group, Inc. v.
Curtis Hawkins, Sr.

Credit Card Collection—Preliminary Objections to Fourth
Complaint—Dismissal with Prejudice

Case dismissed with prejudice where Plaintiff ’s fourth
Complaint failed to establish the terms and conditions of any
agreement upon which Plaintiff was suing; failed to set forth
allegations supporting its claim of amount owed; and failed
to attach or describe writings that established the chain of
title for the assigned credit card account.

(I. M. Lundberg)
Kenneth S. Shapiro for Plaintiff.
Thomas J. Dausch for Defendant.

No. AR 07-010035. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., July 24, 2008—Defendant’s preliminary

objections to plaintiff ’s fourth complaint are the subject of
this Opinion and Order of Court.

Plaintiff ’s first complaint was filed on September 24,

2007. The complaint alleges that on September 21, 2000,
defendant contracted with Bank of America for a Visa Credit
Card. The account was purchased from Bank of America by
The Sagres Company. It was next assigned to Global
Acceptance Credit Company, LP. Subsequently, on February
16, 2006, it was assigned to Belmont Financial Services
Group, Inc.

The complaint alleges that a principal balance was due on
the account as of November 18, 2004 in the amount of
$10,731.73. However, the complaint does not contain any
material facts supporting the bald assertion that $10,731.73
was due as of November 18, 2004.1

The complaint contains two attachments. Exhibit A is an
Affidavit of Indebtedness of Mike Varrichio, dated April 12,
2007, who is identified as President and CEO of Global
Acceptance. He states that the company’s business records
show there was due and payable from plaintiff the amount of
$10,731.73. The company acquired this account as assignee
in interest from The Sagres Company on February 16, 2006.
The company’s records show the account was established by
Bank of America on September 21, 2000 and that the date of
last payment was November 18, 2004.

Exhibit B is two printed pages (unsigned, undated, and
not identified with any account) stating that a “Bank of
America Commercial Card or Corporate Card was issued to
you” and that “[t]his Agreement governs your use of the
Card.” It allows the bank to amend the agreement upon fif-
teen days written notice and for the amendment, at the
option of the bank, to be applicable to both existing balances
and future transactions (Complaint, Ex. B at ¶26).

Defendant filed preliminary objections based on plain-
tiff ’s failure to attach writings and to plead material facts
supporting the allegations that (1) plaintiff acquired an
account for a credit card issued by Bank of America to
defendant, and (2) there is a balance due of $10,731.73. The
preliminary objections assert that Pa. R.C.P. No. 1019
requires plaintiff to allege and/or attach documentation
which contains the charges that are part of the claim, the
dates of the charges, credits for payments, amounts of inter-
est charges, and amounts of other charges. The preliminary
objections also assert that since this is a claim based on a
writing, under Rule 1019(i), the pleading party must attach
the relevant writings, including each assignment.

The preliminary objections became moot when plaintiff
filed a second complaint on October 9, 2007.

There are some differences between the first complaint
and the second complaint. Plaintiff added an allegation that
dates of charges, credits for payments, dates and amounts
of interest charges, and dates and amounts of other charges
are not presently available as they have not been provided
to plaintiff by Bank of America. The second complaint is
verified by an Assistant Treasurer of Belmont who alleges
that the statements made in the amended complaint are
true and correct to the best of her knowledge, information,
and belief.

Attached to the second complaint as part of Exhibit B is a
Bill of Sale from Bank of America to Sagres dated November
28, 2005 which provides that the bank assigns to Sagres all
rights in those accounts as set forth in Exhibit B. However,
the Bill of Sale does not include this Exhibit B.

Also attached to the second complaint as part of Exhibit
B is a March 27, 2006 Bill of Sale from Sagres to Global stat-
ing that it assigned all rights in accounts as set forth in
Exhibit A. However, this Exhibit A is not attached.

Also attached to the second complaint as part of Exhibit
B is an April 6, 2007 Assignment and Bill of Sale from Global
to Belmont, stating that Global assigns each of the accounts
described in the Loan Sale Agreement dated April 6, 2007,
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Schedule A. However, this Schedule A is not attached.
Defendant filed preliminary objections to the second

complaint raising the same grounds raised in his initial pre-
liminary objections. On November 16, 2007, with the consent
of both parties, I entered a court order stating that plaintiff ’s
complaint is dismissed and an amended complaint shall be
filed within ninety days.

On January 31, 2008, plaintiff filed its third complaint.
This complaint included different allegations regarding the
initial account and subsequent assignees. It alleges that on
September 21, 2000, defendant originally contracted with
Fleet Bank (predecessor in interest to Bank of America) for
a Visa account and that on April 1, 2004, Bank of America
acquired the account through a merger with Fleet Bank.

Exhibit C to the third complaint attaches to the
Assignment and Bill of Sale between Global and Belmont a
Listing of Accounts Purchased by Belmont which includes
defendant’s account. In addition, Exhibit D to this third com-
plaint includes various monthly account summaries issued
by Fleet.

In response to defendant’s preliminary objections to the
third complaint, I entered a court order dated April 25, 2008
in which I struck the third complaint and granted plaintiff
thirty days to file an amended complaint. The court order
provided: “If plaintiff(s) file(s) an amended complaint on or
before the thirtieth (30th) day which does not substantially
address the preliminary objections of defendant(s), this
court, on motion of defendant(s), will dismiss the amended
complaint with prejudice.”

On May 21, 2008, plaintiff filed a fourth complaint, very
similar to the third complaint, that is the subject of this
Opinion and Order of Court. Defendant filed preliminary
objections seeking dismissal on the ground that this amend-
ed complaint does not substantially address the preliminary
objections that defendant has been raising throughout these
proceedings. I am granting these preliminary objections
because of plaintiff ’s continued failure to file a complaint
that meets the pleading requirements of the Pennsylvania
Rules of Civil Procedure.

I addressed the pleading requirements with respect to
credit card collection complaints in Worldwide Asset
Purchasing, LLC v. Stern, 153 P.L.J. 111 (2004). I ruled that
under the Rules of Civil Procedure the complaint cannot
simply assert that a specific amount of money is owing. The
complaint must include the material facts supporting the
recovery of this amount of money:

Under Rule 1019, a complaint must include the
amounts of the charges that are part of the claim,
the dates of the charges, credits for payments if
any, dates and amounts of interest charges, and
dates and amounts of other charges. The complaint
should contain sufficient documentation and alle-
gations to permit a defendant to calculate the total
amount of damages that are allegedly due by read-
ing the documents attached to the complaint and
the allegations within the complaint. 153 P.L.J. at
112 (citations and footnote omitted).

In Worldwide Asset, I also stated that the complaint must
attach documents establishing a chain of title:

Defendant’s preliminary objections raise the fail-
ure of the complaint to contain allegations as to
the terms and conditions of any alleged assign-
ment between Citibank and Unifund CCR
Partners, and plaintiff ’s failure to attach a copy of
this assignment. I am sustaining this preliminary
objection.

The complaint is based on an alleged credit card
relationship between defendant and Citibank
Universal Card. Plaintiff is not a party to this rela-
tionship (i.e., plaintiff does not stand in the shoes of
Citibank Universal Card) unless plaintiff can estab-
lish that its assignor (Unifund CCR Partners)
acquired Citibank’s right, title, and interest in and
to the alleged account between defendants and
Citibank. As I previously discussed, rule 1019(i)
requires a party to attach all documents which
form the foundation of the plaintiff ’s cause of
action. The foundation of plaintiff ’s cause of action
includes Citibank’s assignment of defendant’s
account. Id. at 113.

Plaintiff ’s fourth complaint does not meet either of the
above requirements. With respect to the first requirement, it
does not include any writings describing the terms and con-
ditions of any original or amended credit card agreements
involving defendant.2

While the fourth complaint contains monthly account
summaries which Fleet furnished to defendant dated
October 22, 2002 to May 30, 2003 (Exhibit E), these sum-
maries do not support a finding that defendant owes
$10,731.73 on this account. The initial summary shows a new
balance of $10,273.48. As of May 21, 2003, the new balance is
$12,223.23. However, the most recent summary shows a new
balance of $0 as of May 30, 2003. The summary states that as
of May 30, the following transactions occurred: “Charge Off
Account—Principals”—9,562.78 and “Charge Off Account—
Finance Charges”—2,660.45.3

Plaintiff ’s fourth complaint includes allegations that the
original application and agreement between Fleet and defen-
dant is not accessible to plaintiff as it has not yet been pro-
vided by Fleet or its successors and that plaintiff is unaware
of the exact substance of the application or agreement at this
time (Fourth Amended Complaint, ¶3). The complaint fur-
ther alleges that statements issued prior to October 22, 2002
or after May 30, 2003 are not presently available as they
have not been provided to plaintiff by Bank of America or its
assigns. “The substance of the missing account statements
likely provides the details regarding changes [sic] made and
payments credited to Defendant’s account prior to 10/22/02
or after 5/20/03” (Fourth Complaint, ¶8).

Plaintiff contends that the fourth complaint complies
with the pleading requirements because of the latter provi-
sion of Rule 1019(i) which I have underlined:

(i) When any claim or defense is based upon a writ-
ing, the pleader shall attach a copy of the writing,
or the material part thereof, but if the writing or
copy is not accessible to the pleader, it is sufficient
so to state, together with the reason, and to set forth
the substance in writing.

The purpose of this provision is to permit a party to pro-
ceed where the writing is in the possession of an opposing
party (in which event if the plaintiff misstates the contents of
the writing, the defendant may attach a copy of the writing
to its responsive pleading) or to proceed with a claim where
the writing is unavailable if the party can state the contents
of the writing from his or her own recollection.

In the present case, plaintiff has never seen and, thus, has
no recollection of the writings. It cannot describe the terms
and conditions of the writings. Consequently, the latter part
of Rule 1019(i) is inapplicable because of the requirement
that the pleader “set forth the substance in writing.”

With respect to the requirement that the complaint
include writings establishing a chain of title, plaintiff ’s
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chain of title includes four prior transactions (assuming that
Fleet issued a credit card to defendant). The first transac-
tion is from Fleet to Bank of America. Plaintiff ’s allegations
that Bank of America acquired the credit card account
through a merger is sufficient. The second transaction is an
alleged transfer from Bank of America to Sagres. The Bill of
Sale attached to the complaint states only that Bank of
America assigns Sagres its interests in those accounts as set
forth in Exhibit B. Exhibit B is not attached. Consequently,
this writing does not establish that Sagres acquired defen-
dant’s account. For the third transaction, plaintiff has
attached a Bill of Sale in which Sagres assigns Global
Acceptance its interests in accounts set forth in Exhibit A.
Exhibit A is not attached.

In summary, these writings attached to the fourth com-
plaint, coupled with any material facts alleged in that com-
plaint, do not support a finding that plaintiff acquired defen-
dant’s account with Fleet (assuming that there was such an
account), and plaintiff ’s complaint does not include any alle-
gations setting forth the substance of the writings because
plaintiff is not in a position to know which accounts were
included in the missing exhibits.

For these reasons, I am sustaining defendant’s prelimi-
nary objections to plaintiff ’s complaint for failure to estab-
lish the terms and conditions of any agreement upon which
plaintiff is suing, for failure to set forth any allegations
supporting its claim that defendant owes $10,731.73, and
for failure to attach or describe writings that establish a
chain of title. I am dismissing this complaint because
through ninety and thirty day orders of court, plaintiff has
had ample opportunity to obtain from third parties any
documents that may support plaintiff ’s claims. Either the
documentation is not available or plaintiff has failed to
exercise diligence in obtaining the information necessary
to plead a claim against defendant based on transactions
occurring prior to the April 6, 2007 transaction between
Global and plaintiff.

ORDER OF COURT
On this 24th day of July, 2008, it is hereby ORDERED

that defendant’s preliminary objections to plaintiff ’s fourth
complaint are sustained and this case is dismissed with
prejudice.

BY THE COURT:
/s/Wettick, J.

1 The complaint, which identifies plaintiff as a Pennsylvania
corporation with its principal place of business in
Wynnewood, PA, is verified by plaintiff ’s attorney. The veri-
fication includes his statement that “the Plaintiff is outside
the jurisdiction of the court and verification cannot be
obtained within the time allowed for filing.”
2 Plaintiff had attached to the first two complaints an undat-
ed and unsigned Bank of America Credit Card Agreement
which it alleged to be the credit card agreement which
defendant breached. In its third and fourth complaints,
plaintiff now alleges that its claims are based on a credit
card agreement between defendant and Fleet Bank. In these
complaints, plaintiff has not attached any writings that pur-
portedly set forth the terms of the credit card agreement.
3 Plaintiff ’s fourth complaint continues to attach the
Affidavit of Mike Varrichio, President and CEO of Global
(Exhibit A), which states that “[t]he Company’s records
state that the account was established by Bank of America,
N.A. (U.S.A.) on 9/21/2000…” (emphasis added) and that the
company’s business records show an amount due of
$10,731.73.

Spurgeon E. Landis, et ux. v.
A.W. Chesterton Co., et al.

John F. Tooey, et ux. v.
AK Steel Corporation

Workers’ Compensation Act—Exclusivity Provisions—
Definition of “Injury”

Workers’ claims of asbestos exposure were not barred by
the exclusivity provision of the Workers’ Compensation Act
because the Act defines injury, in the case of an occupation-
al disease, as occurring within three hundred weeks after the
date of last employment. Plaintiff ’s injuries did not manifest
themselves until well after three hundred weeks.

(Lynn E. MacBeth)

Aaron J. DeLuca and Carla Guittilla for Plaintiffs.
Robert L. Byer, Kenneth M. Argentieri, Jeanne W. Sopher,
Anne L. Wilcox, Eric L. Horne, and Livia F. Langton for
Defendants.

Nos. GD 08-002317 and GD 08-005721. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION OF THE COURT
Colville, J., July 29, 2008—Appeals have been taken in the

above-captioned matters following this court’s entry of Court
Orders dated June 10, 2008 denying Defendants’ Motions for
Judgment on the Pleadings. Defendants assert that because
they were employers of the Plaintiffs at the time the
Plaintiffs allege to have been occupationally exposed to
asbestos containing products, which exposure is alleged to
have ultimately caused injury to the Plaintiffs, the Plaintiffs’
claims are barred by the exclusivity provisions of the
Workers’ Compensation Act (hereinafter the “WCA”). For
the reasons that follow, this court does not agree.

The plain language of the exclusivity provisions of the
WCA does not apply to these cases. Because the Plaintiffs’
illnesses did not develop and the Plaintiffs’ causes of action
did not arise until after three hundred weeks following the
date of the Plaintiffs’ last occupational exposure–the illness-
es do not constitute “injur[ies]” as defined under the WCA,
are not compensable under the WCA, and are not subject to
the WCA, including its exclusivity provision.

The parties agree (for purposes of this appeal) that at all
relevant times Defendants were employers of the Plaintiffs,
and that the Plaintiffs’ alleged asbestos exposures (which
allegedly resulted in their subsequent development of
mesothelioma) occurred while acting within the course and
scope of their duties and in furtherance of the business of the
employer Defendants. In both cases, however, Plaintiffs
developed allegedly asbestos caused illnesses, well in excess
of three hundred weeks after their last occupational asbestos
exposure.

There is no dispute that, when applicable, the WCA con-
stitutes the exclusive remedy available to a Plaintiff. Section
481 is known as the WCA “exclusivity” clause, and provides
that

The liability of an employer under this act shall be
exclusive in place of any and all other liability to
such employes, his legal representative, husband
or wife, parents, dependents, next of kin or anyone
otherwise entitled to damages in any action at law
or otherwise on account of an injury or death as
defined in section 301 (c) (1) and (2) or occupation-
al disease as defined in section 108[§27.1].1
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77 P.S. §481 (emphasis added).

Mesothelioma, a form of cancer, alleged in these cases to
have been caused by the Plaintiffs’ exposure to asbestos is
an “occupational disease” under 77 P.S. §27.1(1):

(1) Asbestosis and cancer resulting from direct
contact with, handling of, or exposure to the dust of
asbestos in any occupation involving such contact,
handling or exposure.

77 P.S. §27.1.

The analysis then turns to the question of what consti-
tutes an “injury,” under the WCA. 77 P.S. §411 (2) defines
“injury” as follows:

The terms “injury,” “personal injury,” and “injury
arising in the course of his employment,” as used in
this act, shall include, unless the context clearly
requires otherwise, occupational disease as defined
in section 108 of this act: Provided, That whenever
occupational disease is the basis for compensation,
for disability or death under this act, it shall apply
only to disability or death resulting from such dis-
ease and occurring within three hundred weeks
after the last date of employment in an occupation
or industry to which he was exposed to hazards of
such disease: And provided further, That if the
employee’s compensable disability has occurred
within such period, his subsequent death as a result
of the disease shall likewise be compensable. The
provisions of this paragraph (2) shall apply only
with respect to the disability or death of an employ-
ee which results in whole or in part from the
employee’s exposure to the hazard of occupational
disease after June 30, 1973 in employment covered
by The Pennsylvania Workmen’s Compensation
Act. The employer liable for compensation provid-
ed by section 305.1 or section 108, subsections (k),
(l), (m), (o), (p) or (q), shall be the employer in
whose employment the employee was last exposed
for a period of not less than one year to the hazard
of the occupational disease claimed. In the event
the employee did not work in an exposure at least
one year for any employer during the three hun-
dred week period prior to disability or death, the
employer liable for the compensation shall be that
employer giving the longest period of employment
in which the employee was exposed to the hazards
of the disease claimed.

77 P.S. 411 (2); [301(c) (2)] (Emphasis added)

Applying the plain provisions of both the exclusivity pro-
vision and the definition of injury provision of the WCA, the
injuries for which compensation is sought in the instant
matters are not barred by the WCA because they did not
result in

…disability or death resulting from such disease
and occur[] within three hundred weeks after the
last date of employment in an occupational indus-
try to which [Plaintiffs were] exposed to hazards of
such disease.

Because Plaintiffs’ injuries did not manifest themselves
until well after three hundred weeks from the last date of
Plaintiffs’ employment with the Defendants, their
asbestos related injuries do not constitute injuries within
the scope and coverage of the WCA. Accordingly, the
exclusivity provision, which denies a common law remedy
for any and all claims which do fall within the scope and

coverage provisions of the Workers’ Compensation Act, is
not applicable to the injuries giving rise to the Plaintiffs’
current claims.

Both Defendants and Plaintiffs cite this court to multiple
Common Pleas courts decisions ruling alternatively in favor
of Plaintiff and Defendant on this issue.2 Most instructive to
this court, however, is the Pennsylvania Supreme Court deci-
sion in Lord Corp. v. Pollard, 695 A.2d 767 (1997), which
holds that only when an employee/plaintiff ’s occupationally
related disease is compensable under the WCA is an employ-
ee/plaintiff ’s common law action against the employer is
barred. In Lord v. Pollard, the plaintiff alleged that occupa-
tional exposure to toxic chemicals caused the plaintiff ’s
development of a malignant nodular lymphoma. The trial
court sustained Preliminary Objections dismissing the
Plaintiff ’s Complaint based upon the WCA’s exclusivity pro-
vision. On appeal, the Superior Court reversed the trial
court’s decision stating, “We are unwilling to jeopardize
[Plaintiff ’s] common law remedy, if in fact, she is precluded
from recovery under the Workers’ Compensation Act.” The
Supreme Court affirmed the Superior Court and remanded
the matter to the trial court. As such, at present, Lord consti-
tutes the clearest appellate court direction on the issue pre-
sented in this case.3

Defendants advance several public policy arguments in
support of their contention that the WCA should not be inter-
preted to permit the plaintiff ’s claims to survive. The merit
of these arguments is not lost on this court. It is not within
the discretion of this court, however, to permit public policy
considerations to trump fundamental principles of statutory
construction, absent specific direction from the appellate
courts to the contrary.

Plaintiffs further assert that to interpret the exclusivity
provisions of the WCA in the manner suggested by the
Defendants, so as to preclude the prosecution of the
Plaintiffs’ claims in these cases, would constitute an uncon-
stitutional denial of the Plaintiffs’ due process rights and
rights to fair access to the courts. In this respect, this court
does not agree. See Wendler v. Design Decorators, Inc., 768
A.2d 1172, 1175 (Pa.Super. 2001); Irvin East, deceased c/o
Sarah Sanders v. WCAB (USX Corp./Clairton), 828 A.2d
1016, 1021 (2003); Grant v. GAF Corp., 608 A.2d 1047, 1058
(Pa.Super. 1992); Kline v. Arden H. Verner Co., 469 A.2d
158, 160 (Pa. 1983) all cited in Kolbrich, 927 A.2d 663, No.
999 WDA 2006 (Pa.Super. March 7, 2007, memorandum
opinion) appeal den., 946 A.2d 636, No. 273 WAL 2007 (Pa.
March 25, 2008).

BY THE COURT:
/s/Colville, J.

1 Section 108 was repealed. There is a footnote in both
statutes that refers to 77 P.S. §27.1.
2 Notably, it has been brought to this court’s attention that
this court has ruled differently on similar motions. Upon
close analysis the facial discrepancy is not maintained. In
Kolbrich v. Allied Glove Corp., GD 04-004019 (C.P.
Allegheny, filed July 5, 2006) defendants’ motions seeking
dispositive dismissal of the plaintiffs’ claims based upon
the exclusivity provisions of the WCA were granted. In the
Kolbrich case, the only argument presented to this court in
support of the Plaintiffs’ claims was that application of the
exclusivity provision of the WCA resulted in a violation of
Plaintiff ’s constitutional due process rights and rights to
fair access to the courts. This court’s decision in Kolbrich
(based solely upon consideration of the constitutional prin-
ciples implicated) was affirmed by memorandum decision
of the Superior Court, Kolbrich, 927 A.2d 663, No. 999 WDA
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2006 (Pa.Super. March 7, 2007) appeal den, 946 A.2d 636,
No. 273 WAL 2007 (Pa. March 25, 2008. Subsequently, in
Estate of Cline v. Pittsburgh Metals Purifying, GD 05-
010028, (C.P. Allegheny, filed July 3, 2007) this court
denied similar motions filed on behalf of defendants seek-
ing dispositive dismissal of plaintiffs’ claims based upon
the exclusivity provisions of the WCA, because in Cline the
plaintiffs formally advanced the statutory construction
argument, which is advanced, and accepted by the court, in
the instant matter.
3 This court acknowledges Defendant’s contention that the
Lord court was more directly concerned with the question of
whether the specific type of injury suffered by the plaintiff
in Lord was compensable under the WCA, an issue that is not
meaningfully contested in the instant matter. The instant
matter is concerned not with whether the specific type of ill-
ness renders a claim for that illness compensable under the
WCA, but rather, whether the timing of the development of
illness renders a claim for that illness compensable under
the WCA Lord, nonetheless, remains this court’s most
instructive authority.

Edward L. Flaherty, III, and
Julie L. Flaherty v.

County of Allegheny, Board of Property
Assessment Appeals and Review,
Office of Property Assessment

Property Assessment—New Construction Tax Abatement

1. Court denied petition of homeowners to reverse the
Allegheny County Board of Property Assessment Appeals
and Review denial of new construction tax abatement on the
ground that the property owners failed to timely file the
application.

2. As a matter of law, the appeal period set forth in Act
202 cannot be extended by the Office of Property
Assessment of Allegheny County, the Board of Property
Assessment Appeals and Review, or the courts in the
absence of fraud or a breakdown in the court machinery that
prevented a timely filing.

(I. M. Lundberg)

Ira Weiss and M. Janet Burkardt for Plaintiff.
Michael H. Wojcik and Robert J. Reith for County of
Allegheny.
David J. Montgomery for Board of Property Assessment
Appeals and Review.

No. SA 07-001418. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., July 25, 2008—The subject of this Opinion and

Order of Court is plaintiffs’ request that this court reverse
the decision of the Allegheny County Board of Property
Assessment Appeals and Review (“BPAAR”) and grant
plaintiffs’ Application for New Home Construction
Abatement.

Plaintiffs are owners of a recently constructed home in
Allison Park. The Township of McCandless issued a building
permit on April 4, 2005 for a single-family dwelling. On
March 4, 2006, McCandless issued a certificate of occupan-
cy for a single-family dwelling.

Allegheny County maintains a tax abatement program for
the construction of new homes within the County pursuant to
the New Home Construction Local Tax Abatement Act, 72
P.S. §4754-1 et seq. (“Act 202”). Persons desiring the tax
exemption shall submit an application form for new tax
abatement to the Office of Property Assessment of Allegheny
County (“OPA”).

On or about March 30, 2007, plaintiffs submitted an
Application for New Home Construction Abatement. OPA
denied the application because it was not timely filed.
BPAAR, following a hearing of the property owners’ appeal
of the abatement decision, voted to deny the request for
abatement on the ground that the property owners failed to
timely file an application. The denial has been appealed to
this court.

Counsel for the property owners refers to an unwritten
rule of BPAAR which permits appeals to be filed after the
occupancy certificate is issued if the homeowners file an
application within six months of the issuance of the certifi-
cate or within the pending calendar year, whichever is
later. In this case, the property owners did not file within
the time period of BPAAR’s alleged unwritten rule. The
property owners request that I permit a late appeal
because they filed the appeal as soon as they learned of the
abatement program and they seek to be treated in the same
fashion as others who did not file until after issuance of an
occupancy permit.

Allegheny County requests that I uphold the decision of
BPAAR. It contends that the law does not allow any rules,
written or unwritten, which permit an application for tax
abatement to be filed after an occupancy permit is issued (in
the absence of fraud or breakdown in the court machinery).
It relies on 72 P.S. §4754-6(a) which states that an application
for tax abatement must be filed between the period the
building permit is secured and the occupancy permit is
issued:

Any person desiring tax exemption, pursuant to
ordinances or resolutions adopted pursuant to this
act, shall notify each local taxing authority grant-
ing the exemption on a form provided by the local
taxing authority. The form shall be submitted
between the time the person desiring tax exemp-
tion secures the building permit and when the
occupancy permit is issued, or if no building permit
or other notification of improvement is required,
prior to the time the structure is assessed for tax
purposes.

The County correctly states that neither OPA nor BPAAR
has any authority to extend this time period established by
state legislation. The County cites case law holding that a
court has no jurisdiction to extend a statutory time period in
the absence of fraud or a breakdown in the court machinery
that prevented a timely filing.1 Hanoverian, Inc. v. Lehigh
County Board of Assessment, 701 A.2d 288 (Pa.Cmwlth.
1997).

In summary, Allegheny County correctly states that as a
matter of law the appeal period set forth in Act 202 cannot be
extended by OPA, BPAAR, or the courts in the absence of
fraud or a breakdown in the court machinery. Consequently,
I enter the following Order of Court:

ORDER OF COURT
On this 25th day of July, 2008, it is hereby ORDERED that

plaintiffs’ petition to reverse the decision of the Allegheny
County Board of Property Assessment Appeals and Review
and grant plaintiffs’ Application for New Home Construction
Abatement is denied.
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BY THE COURT:
/s/Wettick, J.

1 Because of an oversight on the part of their contractor, the
property owners did not learn of the tax abatement program
until after the issuance of an occupancy permit. Thus, nei-
ther fraud nor a breakdown in the court machinery prevent-
ed a timely filing.

Barbara J. Gunn v.
The Automobile Insurance Company

of Hartford, Connecticut
Underinsured Motorist Benefits—Bad Faith Claim—
Protective Order to Stay Discovery

1. The case-specific defense to both claims that insur-
ance company breached its contract of insurance by failing
to pay UIM and also acted in bad faith by failing to proper-
ly investigate and/or offer a reasonable payment of
Plaintiff ’s UIM appeared to be that Plaintiff had overvalued
her claim and failed to furnish updated medical records to
fully assess the claim.

2. Court denied insurance company’s motion to preclude
discovery pertaining to the bad faith claim while the UIM
claim was pending where the evidentiary information in
insurer’s file was discoverable in Pennsylvania; that infor-
mation would be furnished for the UIM trial; and there was
no showing why extensive resources would be expended
unnecessarily in preparing for the case-specific bad faith
trial at this time.

3. This Opinion did not limit the discretion of the trial
court to make rulings under Rule 213 in lawsuits involving
UIM and bad faith claims.

(I. M. Lundberg)
Kenneth Nolan for Plaintiff.
Avrum Levicoff for Defendant.

No. GD 07-002888. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., July 25, 2008—Plaintiff has filed a two-count

complaint. Count I is a breach of contract claim (“UIM
claim”) against her insurance carrier (“Hartford”) for fail-
ure to pay underinsurance motorist benefits. Count II is a
bad faith claim based on Hartford’s failure to act on plain-
tiff ’s claim for underinsured motorist benefits in good faith
in violation of 42 Pa.C.S. §8371.

The subject of this Opinion and Order of Court is a motion
for a protective order of Hartford to stay discovery that is
relevant only to plaintiff ’s bad faith claim until the UIM
claim has been decided.1 It is Hartford’s position that, as a
matter of law, a court must in every case try the bad faith
claims at a later time following resolution of the UIM claims
in order that a plaintiff, in trying the UIM claim, does not
have the benefit of information within the insurance compa-
ny’s files relevant only to the bad faith claim. It is the posi-
tion of plaintiff that a court may, and in this case should, try
the bad faith claim immediately after the trial of the UIM
claim and, thus, should at this time permit discovery rele-
vant to both claims.

Both parties recognize that the scope of discovery will
depend upon whether or not the court will bifurcate, and try
at separate times, the UIM and bad faith claims. There is

almost no Pennsylvania case law on this issue because
through regulations of the Pennsylvania Insurance
Department, all insurance policies were required to provide
for a mandatory binding arbitration of UM and UIM cover-
age disputes.2 In December 2005, in what is commonly
referred to as the Koken case (Ins. Federation of
Pennsylvania, Inc. v. Department of Ins., 889 A.2d 550), the
Pennsylvania Supreme Court ruled that the Insurance
Department did not have authority to require mandatory
binding arbitration for UM and UIM claims.

Insurance policies containing the mandatory arbitration
provisions are being phased out and replaced with policies
that do not mandate arbitration. Consequently, the trial
courts of Pennsylvania will begin to frequently encounter
complaints which raise both UIM and bad faith claims.

The relevant facts in the present case are as follows:
Plaintiff was involved in a motor vehicle accident while
operating a vehicle insured under a Hartford policy which
provides UIM coverage of $100,000 to plaintiff. The other
driver’s vehicle was insured by a policy issued by another
insurance company which provided coverage of $100,000.
On September 24, 2003, plaintiff sued the other driver. In
April 2005, plaintiff settled her claim against this driver for
$88,000. Plaintiff recognizes that under Pennsylvania law,
any UIM benefits to which plaintiff is entitled will be offset
by the $100,000 limits.

Hartford offered $30,000 to settle the UIM claim.
Plaintiff rejected the offer. Thereafter, plaintiff instituted the
present action. The complaint alleges that Hartford
breached its contract of insurance in failing to pay plaintiff ’s
claim for UIM benefits of $100,000 and also acted in bad
faith by failing to properly investigate and/or offer a reason-
able payment of plaintiff ’s underinsured motorist claim.
Plaintiff ’s complaint includes a demand for a jury trial.

Hartford’s motion for a protective order staying discov-
ery relating only to the bad faith claim is accompanied with
a motion to sever and stay all proceedings as to plaintiff ’s
bad faith claim until the UIM claim is resolved. Obviously,
plaintiff ’s bad faith claim will be severed because plaintiff ’s
UIM claim will be resolved through a jury trial while bad
faith claims are tried nonjury. Mishoe v. Erie Ins. Co., 824
A.2d 1153 (Pa. 2003). The dispute between the parties is over
whether to stay all proceedings as to the bad faith claim
pending resolution of the UIM claim. It is plaintiff ’s position
that the bad faith claim should not be stayed; instead, the
trial judge presiding over the jury trial should try the bad
faith claim immediately after the trial of the UIM claim (in
which case pretrial discovery must include the bad faith
claim). It is Hartford’s position that the bad faith claims
should be tried by a judge at a later date (in which case dis-
covery will be limited to the UIM claim until this claim is
resolved).

According to the Summary of Facts set forth in Plaintiff ’s
Brief in Opposition to Defendant’s Motion to Sever and Stay
Plaintiff ’s Bad Faith Claim, the accident occurred when the
other driver failed to yield to plaintiff ’s right-of-way.
Because of the accident, plaintiff was unable to return to
work. According to the Report of Plaintiff ’s Expert Witness
in Matters of Employability, Lost Earnings, and Diminished
Earning Capacity, plaintiff ’s total lost earnings, past and
future, and other reduced benefits exceed $400,000.

In its Reply Brief, Hartford states that the “primary issue
is the alleged injuries sustained by the plaintiff in the motor
vehicle accident, and her claim for lost earnings” (p. 4).
Hartford’s defense to both claims appears to be that plaintiff
has overvalued her claim and that plaintiff has failed to fur-
nish updated medical records that Hartford requires to fully
assess plaintiff ’s claim.
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Rule 213(b) allows the court, “in furtherance of conven-
ience or to avoid prejudice,” to order separate trials of any
cause of action.3

In most instances, it will be more convenient for the par-
ties and the court if the same judge who presided over the
UIM jury trial tries the bad faith claim immediately after the
completion of the UIM trial. Usually, the merits of the bad
faith claim depend, at least to some extent, on whether the
insurance company offered credible evidence to justify its
decision to deny UIM benefits (or to pay less than the policy
limits). The judge who presided over the jury trial is in a far
better position than a judge who did not hear the case to
evaluate this evidence. Furthermore, he or she is in the best
position to do so immediately after hearing the evidence.

In the present case, for example, the controlling issue for
the bad faith claim is likely to be whether Hartford had a
basis for offering less than the policy limits. The resolution
of this issue is likely to depend upon a judge’s assessment of
the evidence offered to the jury in the UIM proceedings.
Obviously, the judge in the best position to assess the evi-
dence presented in the UIM proceedings is the trial judge
who presided over the proceeding. The best time for assess-
ing the evidence is through a nonjury trial conducted imme-
diately after the jury trial of the UIM claim.

If the bad faith claim is tried by the same judge at a later
date, after completion of discovery on the bad faith issue, he
or she may require a transcript to refresh his or her memo-
ry and will be a less effective trier of fact than if the bad
faith claim had been tried immediately after the trial of the
UIM claim. If the bad faith claim is heard by another judge,
either much of the same testimony presented in the UIM
claim will be presented again or, with the agreement of the
parties, this new judge will assess the quality of the evi-
dence presented in the prior proceeding by reading the
transcript of the UIM trial.

At least in the situation presented in this case in which
the insurance company rejected the insured’s UIM claim on
the ground that the insured is not likely to establish damages
and/or liability to support her demand, a trial of the bad faith
claim held immediately after the trial of the UIM claim is
likely to be the most efficient and fairest method of resolving
the UIM claim because it avoids duplicate testimony and
permits the judge to make his or her decision when the judge
best recollects the relevant evidence. Thus, a court is likely
to proceed in this fashion unless a party (usually the insur-
ance company) can establish that it will be unreasonably
prejudiced if the claims are heard back-to-back.

Hartford contends that discovery that applies only to the
bad faith claim will be extensive. Thus, it is a waste of the
parties’ time and resources to prepare the bad faith claim for
trial until the UIM claim is resolved.4 However, in the pres-
ent case, it appears that plaintiff ’s bad faith claim is case-
specific (as opposed to a claim that is based primarily on
insurance practices). Plaintiff ’s bad faith claim appears to
be based primarily on the evidentiary information in
Hartford’s files which is discoverable in Pennsylvania and
will be furnished for the UIM trial. Furthermore, Hartford
never explains why extensive resources would be expended
unnecessarily in preparing for trial of the bad faith claim at
this time.

Hartford contends that through discovery involving only
the bad faith claim, it will be required to give up its attorney-
client privilege. This is incorrect. In Mueller v. Nationwide
Mutual Insurance Co., 144 P.L.J. 395, 31 D.&C.4th 23 (1996),
I rejected the position of the insured that an insurance com-
pany has waived the privilege whenever it alleges that it
handled a claim in good faith. I stated that the privilege is
waived only in instances in which the insurance company

contends that it was influenced by the advice of counsel. In
that instance, communications between the client and coun-
sel are waived because a party is not permitted to use the
attorney-client privilege as a sword and as a shield.
Consequently, Mueller holds that documents in the files of an
insurance company are protected when an insurance carrier
raising the attorney-client privilege in bad faith claims
states that the insurance company will not be contending
that advice of counsel was a factor that influenced the man-
ner in which it handled the insured’s claims. 31 D.&C.4th at
32-33. Also see McAndrew v. Donegal Mutual Insurance Co.,
56 D.&C.4th 1 (Lackawanna 2002 (Nealon, J.)).

Hartford correctly states that if I permit discovery rele-
vant only to the bad faith claim before resolution of the UIM
claim, plaintiff will obtain the trial preparation material, if
any, in Hartford’s files protected by Pa. R.C.P. No. 4003.3.5

However, under Pennsylvania’s Rules of Discovery, the only
trial preparation material that is protected with respect to a
party’s representative other than a party’s attorney is the
representative’s “mental impressions, conclusions or opin-
ions respecting the value or merit of a claim or defense or
respecting strategy or tactics.” Except for purposes of settle-
ment, these materials protected by Rule 4003.3 will usually
be of limited use to the insured in preparing for and present-
ing his or her UIM claim.

In Bowser v. Ryder Truck Rental, Inc., 141 P.L.J. 316, 319-
20 (1993), I discussed the scope of Rule 4003.3’s protections:

An investigation can consist of (1) factual observa-
tions, (2) mental impressions, conclusions and
opinions as to the material facts based on the factu-
al observations, and (3) mental impressions, con-
clusions and opinions concerning the value or mer-
its of a claim that are based on an analysis of the
factual observations and the mental impressions,
conclusions and opinions as to the material facts.
Only the third category is protected. This means,
for example, that only the final sentence of the fol-
lowing report would be protected:

The light snow and freezing rain condition was
occurring at the time of the accident so it would
not have been possible for the contractor to
have had the area spotlessly clean at the time of
the accident. Consequently, I think we have a
very weak claim against the contractor.

I relied on Tate v. Philadelphia Savings Fund Society, 1
D.&C.4th 131 (Philadelphia 1987), where Judge Avellino
ordered the production of the portion of the investigator’s
report which described the steps upon which plaintiff fell as
a “safety hazard.” He rejected defendant’s position that this
description was protected from discovery because it was an
expression of opinion.

The question, instead, is whether the opinion
expressed can be reasonably interpreted as
falling within one or more of the protected cat-
egories specified by rule 4003.3. We think not.
The opinion expressed, “safety hazard,” is part
of the description of the steps and the descrip-
tion is simply that and nothing more. It does not
pretend to be, nor is it, a communication
respecting “value,” merit,” “strategy” or “tac-
tics.” 1 D.&C.4th at 141-42.

In Bowser, I summarized the scope of Rule 4003.3’s pro-
tections as follows: Any mental impression, conclusion, or
opinion which has evidentiary value or which could assist
the party in the preparation or trial of the case is probably
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discoverable. The only mental impressions, conclusions, and
opinions which are protected are those that would be of no
interest to the party seeking discovery other than to assist
that party in determining the other party’s assessment of a
particular claim or defense. 141 P.L.J. at 320.

Furthermore, information concerning Hartford’s assess-
ment of the claim may have been furnished to the plaintiff
through settlement discussions in which the insurance com-
pany describes its reasons for its decision not to pay the full
amount of UIM benefits. In addition, under the Unfair
Insurance Practices Act (40 P.S. §1171.5(a)(10)(xiv)), an
insurance company is obligated to provide a reasonable
explanation for its actions:

(10) Any of the following acts if committed or per-
formed with such frequency as to indicate a busi-
ness practice shall constitute unfair claim settle-
ment or compromise practices.

(xiv) Failing to promptly provide a reasonable
explanation of the basis in the insurance policy
in relation to the facts or applicable law for
denial of a claim or for the offer of a compro-
mise settlement.

In the present case, Hartford has not stated that its files
contain any information protected by Rule 4003.3, let alone
describe how discovery of this information at this time
would significantly assist plaintiff in the preparation and
trial of her UIM claim. While Hartford apparently contends
that prejudice should be presumed, for the reasons set forth
in my Bowser opinion, discovery of information protected by
Rule 4003.3 is unlikely to substantially assist plaintiff in pur-
suing her UIM claim.

I recognize that there may be information in Hartford’s
files concerning settlement that should not be furnished
until resolution of the UIM claim. For example, an insurance
file may include a statement that “The plaintiff ’s lawyer
does not like to try cases so you have only $30,000 to settle
prior to trial. But at the call of the list you may go to $40,000,
but only if the plaintiff first offers to settle for that
amount–do not ever ask me for more than $40,000.”

Where such information is in its files, the insurance com-
pany may file a focused motion for a protective order that
only addresses this portion of the file.6 The appropriate relief
may be a court order maintaining the back-to-back trials
with the document describing settlement strategies being
furnished to the plaintiff only after the trial of the UIM
claims.

Also, my denial of Hartford’s motion to bar all discovery
relevant only to the bad faith claim until resolution of the
UIM claim does not mean that Hartford cannot raise objec-
tions to specific discovery requests that focus on general
insurance practices rather than on the facts of the particu-
lar claim if (i) compliance with these discovery requests
would be unreasonably burdensome and (ii) these discov-
ery requests may be moot if the UIM claim is resolved in
the insurance company’s favor. In this instance, a court
may decide to give the plaintiff the choice of a court order
for back-to-back trials without this discovery or a court
order staying the bad faith action pending resolution of the
UIM claim.

There is substantial case law from other jurisdictions
addressing the issue of whether a bad faith claim should be
stayed pending resolution of the UIM claim. In these other
jurisdictions, there is a right to a jury trial for both the UIM
and bad faith claims. Almost all cases addressing this issue
require bifurcation. However, the case law is divided on the
issue of whether to stay the bad faith action pending resolu-

tion of the breach of contract claim.7

In deciding whether to stay the bad faith proceedings,
the critical issue for the courts of other jurisdictions is usu-
ally whether discovery of the insurance company’s work
product, protected by the relevant discovery rules, will
result in prejudice to the insurance company. However, the
protection afforded work product in other jurisdictions is
much broader. See Federal Rule of Civil Procedure 26(b)(3)
which provides:

Ordinarily, a party may not discover documents
and tangible things that are prepared in anticipa-
tion of litigation or for trial by or for another party
or its representative….”8

Thus, the issue which courts of other jurisdictions
address is whether the insurance company will be preju-
diced by furnishing reports that have evidentiary value such
as summaries of interviews with witnesses, reports of inves-
tigators hired by the insurance company, etc. In
Pennsylvania, these reports are discoverable for the UIM
claim. Consequently, rulings in other jurisdictions which
stay proceedings in order to preserve the work product pro-
tection afforded trial preparation materials do not apply to
Pennsylvania.

SUMMARY
Under Rule 213, a court on its own motion may consoli-

date, bifurcate, and stay any claims. Nothing in this Opinion
is intended to limit the discretion of the trial court, on its own
motion, to make rulings under Rule 213 in lawsuits involving
UIM and bad faith claims.

When a party seeks to bifurcate and stay discovery
involving a bad faith claim until resolution of the UIM claim,
this party has the burden of showing actual prejudice that
outweighs the benefits that ordinarily flow from having the
judge who presided over the UIM claim trial try the bad faith
claim immediately after the trial of the UIM claim.

The motion of a party seeking a stay of the bad faith
claims must contain material facts constituting grounds for
the relief sought. Pa. R.C.P. No. 208.2(a)(3). Once a party has
shown actual prejudice, the court must balance the relevant
factors in deciding how the case shall proceed.

In responding to an insurance company’s showing that it
will be prejudiced by a court order allowing discovery rele-
vant only to the bad faith claim before the UIM claim is
tried, a court has options other than continuing a trial of the
UIM claim. These include (1) restricting the scope of discov-
ery because of the back-to-back trials and (2) providing for
compliance with specific discovery requests immediately
after the trial of the UIM claim.

ORDER OF COURT
On this 25th day of July, 2008, it is hereby ORDERED that

defendant’s motions to preclude discovery pertaining only to
the bad faith claim while the UIM claim is pending and to
stay all proceedings as to the bad faith claim until resolution
of the UIM claim are denied.

BY THE COURT:
/s/Wettick, J.

1 Prior to its issuance, this Opinion has been reviewed by
Hon. Eugene B. Strassburger, III, Administrative Judge of
the Civil Division of this Court.
2 The only Pennsylvania state court cases addressing the
issue of whether to stay bad faith claims of which I am aware
are (1) Yohe v. Nationwide Mutual Life Ins. Co., 7 D.&C.4th
300 (York 1990), where Judge Cassimatis rejected the insur-
ance company’s claim that it is entitled to have the plaintiff ’s
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breach of contract (fire loss) and bad faith claims severed as
a matter of law, stating that these claims are so closely relat-
ed that judicial economy dictates that the two be heard in the
same setting, (2) Mueller v. Nationwide Mutual Ins. Co., 144
P.L.J. 395, 31 D.&C.4th 23 (1996), where I briefly considered
the issue; and (3) National Grange Mutual Fire Ins. Co. v.
Walsh, 77 D&C4th 368 (Lackawanna 2005), where Judge
Minora denied the insurance company’s request to sever and
stay the insured’s counterclaim raising breach of contract
and bad faith claims from the declaratory judgment action
which the insured filed because the declaratory judgment
action and the counterclaim all stem from the same opera-
tive facts so the holding of two trials would be a waste of the
court’s resources.
3 Also, under Pa. R.C.P. No. 4012(a), the court, upon motion
of a party and for good cause shown, may make any order
regarding discovery which justice requires to protect a party
from unreasonable prejudice.
4 An insured’s success on a UIM claim is not a prerequisite
to success on a bad faith claim. Nealy v. State Farm Mutual
Automobile Ins. Co., 695 A.2d 790, 793 (Pa.Super. 1997) (cita-
tions omitted) (“Rather, §8371 provides an independent
cause of action to an insured that is not dependent upon suc-
cess on the merits, or trial at all, of the contract claim); and
March v. Paradise Mutual Ins. Co., 646 A.2d 1254, 1256
(Pa.Super. 1994).
5 Trial preparation material of Hartford’s trial counsel pro-
tected by Rule 4003.3 will not be obtained in discovery relat-
ing to the bad faith claim because a bad faith claim is based
on information known to the insurance company.
6 Loss reserve information need not be furnished by the
insurance company without a court order compelling the
insurance company to produce such discovery. Fretz v.
Mutual Benefit Co., 147 P.L.J. 7 (1998), 37 D.&C.4th 173. Also
see PECO Energy Co. v. Ins. Co. of North America, 852 A.2d
1230 (Pa.Super. 2004).
7 According to Stephen S. Ashley, Bad Faith Actions,
Liability & Damages, §10.41 (updated October 2007), few
states require abatement if the insurer seeks to stay trial of
the bad faith claim pending resolution of the contract cause
of action while most courts hold that bifurcation lies within
the discretion of the trial court. But see Couch on Insurance
3d, §246:7 (2002) (While some authority does not require
discovery to be delayed on a bad faith claim until other
claims are resolved, the bulk of authority appears to be to
the contrary.).
8 Most states afford the same protection to trial preparation
material. Edna Selan Epstein, The Attorney-Client Privilege
and the Work-Product Doctrine 800 (5th ed. 2007).

Zokaites Contracting, Inc.,
and Woodside Development, Inc. v.

Trant Corporation, Shuty, Inc.,
Classic Development Consultants, Inc.,

John K. Trant and Donald P. Trant
and John Doe

Certificate of Merit—Non Pros

1. Allegations of professional negligence require a certifi-
cate of merit whether raised in a tort count or a contract

count. Judgment of non pros was opened as to remaining
allegations that did not allege professional engineering mal-
practice.

2. The situation in this case of a judgment of non pros
without notice to the plaintiff will not recur due to June 16,
2008 new rule requiring notice before the entry.

(I. M. Lundberg)

Rochelle R. Koerbel for Plaintiff.
Michael J. Pawk for Defendant.

No. GD 03-015471. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., June 27, 2008—Plaintiffs Zokaites

Contracting, Inc. and Woodside Development, Inc. appeal
from this court’s order denying in part Plaintiffs’ petition for
relief from judgment of non pros for failure to file a certifi-
cate of merit pursuant to Pennsylvania Rule of Civil
Procedure 1042.3.

The pertinent facts of the case are as follows. Plaintiffs
initiated litigation on August 14, 2003 by filing a Complaint
in Replevin against Defendants and a request for a Writ of
Seizure. On August 27, 2003, by consent of the parties,
Plaintiffs agreed to pay Defendants $7,500 in exchange for
Defendants’ releasing specified documents to Plaintiffs.
The parties further reserved all other rights and claims to
litigate.

A First Amended Complaint was filed on August 26, 2003,
and raised among other things professional engineering mal-
practice. The four counts of the First Amended Complaint
were: Count I–Replevin, Count II–Breach of Contract, Count
III–Negligence, and Count IV–Piercing the Corporate Veil. A
series of preliminary objections and further amended com-
plaints followed. The Second Amended Complaint added a
count for Interference with Contractual Relations.

On May 22, 2006, Plaintiffs placed the case at issue and
trial was subsequently scheduled to begin on January 12,
2007. On December 20, 2006, Defendants filed a praecipe to
enter a judgment of non pros for failure to file a certificate
of merit pursuant to Pa. R.C.P. 1042.6. Judgment of non pros
was entered on that date. On December 28, 2006, Plaintiffs
filed a Petition to Strike and/or Open Judgment and
Defendants filed an answer to the Petition on January 7,
2007. After additional briefing, this court entered an order
dated January 30, 2007 granting Plaintiffs’ motion in part
and denying Plaintiffs’ motion in part.

In its entirety, the order read:

AND NOW, this 30th day of January, 2007, it is
hereby ORDERED that Plaintiffs’ petition for
relief from judgment of non pros is granted in part
and denied in part, as follows:

1) the judgment is opened as to Defendant John K.
Trant, in all respects as he is not a licensed profes-
sional and thus, a certificate of merit pursuant to
Pa. R.C.P. 1042.3 is not required as to him.

2) the judgment is opened as to:

(A) All Defendants with regard to the aver-
ments set forth in Count II–Breach of Contract,
Paragraph 30 of the Third Amended Complaint,
as follows:

Woodside Estates–Subparagraphs (a), (b), (d),
and (1),

Marshall Woods–Subparagraphs (a), (b), (c),
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and (f).

Lakeview Farms 4/Cedar Ridge–Subparagraphs
(e) and (h).

Lakeview Farms 5–Subparagraph (a).

(B) All Defendants with respect to Count
V–Interference with Contractual Relations.

(C) Defendants John K. Trant and Donald P.
Trant as to Count IV–Piercing the Corporate
Veil–insofar as the underlying claims have not
been non prossed.

In all other respects, the petition is denied.
It is further ORDERED that this case is placed on the

jury trial list for March 9, 2007.
Paragraphs 1, 2(B) and 2(C) are self-explanatory.

Paragraph 2(A) opened portions of the judgment of non pros
as it related to the breach of contract count in the Third
Amended Complaint. Basically, the judgment was opened as
to those averments in the breach of contract count that did
not complain the contract was being breached because of the
negligence of licensed professionals. For example, it was
opened as to: “failed to install 104 permanent monuments…”
and “failed and refused to provide digital plans to
Pennsylvania Power Company.” The judgment of non pros
was not opened as to the allegations of professional malprac-
tice, e.g., “design errors for…” or “improperly designed.”

Upon motion of the Plaintiffs on February 27, 2007, this
court certified its order dated January 30, 2007 for inter-
locutory appeal and stayed the trial until the Superior
Court ruled on the petition for interlocutory appeal. On
May 10, 2007, the Superior Court declined to hear the
appeal and the case was scheduled for trial on November
11, 2007. The parties settled the remaining claims and this
court certified its order of January 30, 2007 as a final order.
On April 4, 2008, Plaintiffs filed a timely notice of appeal to
the Superior Court.l

Plaintiffs first contend that Defendants have waived their
right to enter a judgment of non pros because at the time a
certificate of merit would have been due, Plaintiffs did not
know that they were suing licensed professionals. Second,
Plaintiffs claim they relied on the existing law at the time the
certificate of merit would have been due. Finally, Plaintiffs
claim that a certificate of merit is not required where a count
in the complaint sounds in contract. All contentions are with-
out merit.

A.
Plaintiffs claim that they were unaware whether any of

the Defendants was a licensed professional when they filed
their First Amended Complaint2 on August 26, 2003.
Plaintiffs rely on deposition testimony of John Trant, one of
the Defendants, who correctly asserts that he is not a
licensed professional. This court agreed with that position
and opened the judgment of non pros as to John Trant indi-
vidually. The rest of the argument is contrary to the First
Amended Complaint actually filed. In Paragraph 5, Plaintiffs
asserted “All Defendants are engaged in the business of ren-
dering engineering, surveying, civil and related professional
engineering services to the public.” Paragraph 6 asserted
that “Don Trant is a professional engineer licensed to do
business in the Commonwealth of Pennsylvania.”

Moreover, while working on this case prior to ruling on the
petition to strike and/or open, I came across an untimely
“Motion to Extend Time to File Certificate of Merit” which I
sent to counsel for use in their briefs. It has a Prothonotary
date stamp of November 24, 2003. It does not appear on the
docket, probably because Plaintiffs inverted two numbers on

the caption. It belies the argument that Plaintiffs were
unaware that this was a professional negligence case.
Paragraph 1 reads: “Plaintiffs have filed a multi-count action
against the Defendants including a count for professional
negligence.” (Emphasis added). Both the First Amended
Complaint and the undocketed3 motion confirm that Plaintiffs
were aware they were suing licensed professionals.

B.
Plaintiffs next claim to have relied on existing case law

to justify their position that Defendants would have had to
file preliminary objections before filing a judgment of non
pros.

Pennsylvania Rule of Civil Procedure 1042.6 stated that
“(a) The prothonotary, on praecipe of the defendant, shall
enter a judgment of non pros against the plaintiff for failure
to file a certificate of merit within the required time provid-
ed that there is no pending timely filed motion seeking to
extend the time to file the certificate.”

On September 29, 2003, the Honorable R. Stanton Wettick
held that, “[i]f the defendant does not file preliminary objec-
tions, the defendant waives its claim that the plaintiff has
violated the rule requiring the filing of the certificate of
merit.” Herrmann v. Pristine Pines of Franklin Park, Inc., 64
Pa.D.&C. 4th 14,20 (2003). In that case, the plaintiff alleged
that the employees of a personal care home were negligent
in their failure to follow discharge instructions from the hos-
pital, failure to have sufficient staff on duty, and failure to
implement appropriate policies and procedures. After the
complaint was filed without a certificate of merit, defendant
filed a praecipe for entry of judgment of non pros for failure
to file a certificate of merit. Judge Wettick interpreted Pa.
R.C.P. 1042.2(b), which stated:

A defendant may raise by preliminary objections
the failure of the complaint to comply with subdivi-
sion (a) of this rule.

Note: The filing of preliminary objections raising
failure of a pleading to conform to rule of court is
the procedure for bringing before the court the
issue whether the complaint is asserting a profes-
sional liability claim.

Judge Wettick held that “[t]he purpose of rule 1042.2 is to
have a judicial determination of whether the plaintiff is
asserting a professional liability claim for which a certificate
of merit must be filed before a defendant may obtain a judg-
ment of non pros for failure to file a certificate of merit.” In
other words, Judge Wettick ruled that a plaintiff would not
be subjected to a “Snap” judgment without any notice or
judicial intervention to correct the deficiency.

Plaintiffs argue that Judge Wettick’s opinion in
Herrmann set the law in Allegheny County. Judge Wettick’s
opinion was dated September 29, 2003, only 34 days after the
First Amended Complaint was filed. Thus, Plaintiffs’ say,
they could and did rely on the opinion in not filing a certifi-
cate of merit before 60 days ran.

Although Judge Wettick’s opinion in Herrmann was not
published in the Pittsburgh Legal Journal until January 23,
2004, it is conceivable that Plaintiffs’ counsel could have
been made aware of it earlier from other sources.4 Once
again, however, the undocketed motion to extend time belies
Plaintiffs’ alleged reliance on Judge Wettick’s opinion.

Furthermore, even if Plaintiffs did rely on Herrmann and
even if that provided an excuse for not filing a certificate of
merit, that excuse ended long before Defendants entered
their judgment of non pros.

In Yee v. Roberts, 878 A.2d 906, 911 (Pa.Super. 2005), the
Superior Court specifically disapproved Herrmann:



page 386 volume 156  no.  20Supplement to The Lawyers Journal

We are aware of the opinion of the Court of
Common Pleas of Allegheny County in Hermann v.
Pristine Pines of Franklin Park, Inc., 64 D. & C. 4th
14, 19-20 (2003), which reaches a contrary result,
but we are not persuaded that the Supreme Court
intended to require the filing of preliminary objec-
tions as a prerequisite to the filing of a praecipe for
judgment of non pros in an action based on profes-
sional negligence where the plaintiff fails to timely
file a certificate of merit.

Likewise, in Varner v. Classic Communities Corp., 890
A.2d 1068, 1076 (Pa.Super. 2006), the Court held:

“Plaintiffs are correct that Herrmann supports
their position, but the above holding in Herrmann
has since been rejected by this Court in Yee and by
our Commonwealth Court in Dobos v. Pennsbury
Manor, 878 A.2d 182 (Pa.Cmwlth. 2005).”

With the decisions in these cases, Plaintiffs no longer had
any basis to rely on Herrmann.

In their brief in this court, Plaintiffs asserted that by the
time Yee, Varner and Dobos were decided, they could not file
their certificate of merit because they were well outside the
60 day deadline. Plaintiffs are incorrect. In Shons v.
Karason, 920 A.2d 1285, 1291 (Pa.Super. 2007), quoting from
Rule 1042.6, the court stated:

The Rule notes that the prothonotary “may not
enter judgment if the certificate of merit has been
filed prior to the filing of the praecipe” for judg-
ment of non pros. Note, Pa. R.C.P. 1042.6.

Thus, Plaintiffs had almost 1 1/2 years to file a certificate of
merit after the appellate courts’ disapproval of Herrmann.

C.
Plaintiffs also contend that an action for breach of con-

tract does not require a certificate of merit because no court
has dismissed a breach of contract case where Plaintiffs
properly pled a breach of contract claim. Although Plaintiffs
cite numerous cases, the reality is that no Pennsylvania
appellate case law specifically addresses this issue.
Although not on all fours, two Philadelphia County case
authored by Judge Arnold New, James v. Keller, 2006
Phila.Ct.Com.Pl. LEXIS 166 and Leach v. Turner &
McDonald, P.C., 2005 Phila.Ct.Com.Pl. LEXIS 46, support
the result reached here.

This court, over Defendants’ strong objection, opened the
judgment of non pros as to those claims that did not arise out
of professional negligence, i.e., the claims that Defendants
did not perform the specifics required by the contract.

However, as to the many claims couched as “breach of
contract,” in actuality, those claims really arise from
licensed professionals doing work negligently which result-
ed in a breach of the contract. For example, where
Plaintiffs claimed various “design errors”5 resulted in a
breach of the contract, this court did not open the judgment
because these elements would require Plaintiffs to produce
an expert report from a licensed professional to explain
them to a jury.

Pennsylvania Rule of Civil Procedure 1042.3 provided in
pertinent part that

(a) In any action based upon an allegation that a
licensed professional deviated from an acceptable
professional standard, the attorney for the plaintiff,
or the plaintiff if not represented, shall file with the
complaint or within sixty days after the filing of the
complaint, a certificate of merit signed by the

attorney or party that either

(1) An appropriate licensed professional has
supplied a written statement that there exists a
reasonable probability that the care, skill or
knowledge exercised or exhibited in the treat-
ment, practice or work fell outside acceptable
professional standards and that such conduct
was a cause in bringing about the harm….

Furthermore, Pa. R.C.P. 1042.1(vi) specifically defined a
“licensed professional” to include “an engineer or land sur-
veyor.” In Varner, supra, the Superior Court held that where
the claims involve an area “‘beyond the realm of common
knowledge and experience’ that would require expert testi-
mony for elucidation,” a plaintiff is required to provide a
certificate of merit with regard to those claims. 890 A.2d at
1075. Certainly, whether engineering design errors resulted
in the harm Plaintiffs are claiming is outside the knowledge
of the average layperson.

Although Plaintiffs couched the claims as “breach of con-
tract,” the fact remains that Plaintiffs intended to provide
expert testimony about the various design errors.6 The
Defendants in this case include Donald P. Trant, a licensed
professional engineer and licensed land surveyor, Shuty,
Inc., a corporation owned by James Shuty who is a
Pennsylvania licensed surveyor, and Classic Development
Consultants, an entity which changed its name to Trant
Corporation which is owned in part by Donald P. Trant.
Plaintiffs sued licensed professionals and their corporations
and planned to use expert testimony to show that these
licensed professionals improperly performed their duties
resulting in the harm Plaintiffs are claiming. Therefore,
Plaintiffs’ contention that this court should have opened the
judgment of non pros regarding these issues is without
merit, because a certificate of merit was required. To hold
otherwise would exalt form over substance.

That is exactly what the Superior Court did not do in
Pollock v. Feinstein, 917 A.2d 875, 878 (Pa.Super. 2007).
There, the plaintiff argued that a certificate of merit should
not be required where the claim is lack of informed consent.
The Superior Court disagreed.

Mindful of the purposes of the Supreme Court in
promulgating Rule 1042.3, we here conclude that
although the rule explicitly applies to actions
“based upon an allegation that a licensed profes-
sional deviated from an acceptable professional
standard,” the scope of the rule cannot in our view,
be limited by a technical reading to preclude its
applicability to a cause of action that is based upon
such an alleged lack of material medical informa-
tion as would fail to attain informed consent to
undergo a medical procedure.

Similarly, in the instant case, allegations of professional
negligence require a certificate of merit, whether raised in a
tort count or a contract count.

D.
Finally, Plaintiffs contend that this court should have

applied Pa. R.C.P. 126 and used its equitable powers because
it is patently unfair for Defendants to have taken a snap
judgment in this case. Pa. R.C.P. 126 states

The rules shall be liberally construed to secure the
just, speedy and inexpensive determination of
every action or proceeding to which they are appli-
cable. The court at every stage of any such action
or proceeding may disregard any error or defect of
procedure which does not affect the substantial
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rights of the parties.

This issue was decided unfavorably to Plaintiff in Womer
v. Hilliker, 908 A.2d 269, 278 (Pa. 2006). There, the Court
held that Rule Pa. R.C.P. 126 provided no succor to a party
who did not comply at all with Pa. R.C.P. 1042.3. Although
Plaintiff had served discovery materials including an expert
report, the Court held, over a dissent by Justice Baer joined
by Justice (now Chief Justice) Castille, this was not substan-
tial compliance, but rather no compliance. Here, of course,
there is no question but that there was no compliance.

Certainly, this court acknowledges the inequity that has
occurred in this case. Our Rules structure is replete with
situations where parties are not put out of court for one
mistake. When a demurrer is sustained, leave to amend
should routinely be granted, often more than once. Rule
237.1 requires a 10-day notice before a default judgment
may be taken. Only in this certificate of merit situation
were parties and their attorneys at their peril and subject
to snap judgments.

Fortunately, the Pennsylvania Civil Rules Committee and
the Supreme Court have also acknowledged this inequity by
promulgating a new Rule requiring notice before the entry
of a judgment of non pros. New Pa. R. C. P. 1042.6, which was
published on June 16, 2008 and effective immediately,
requires that “a defendant seeking to enter a judgment of
non pros under Rule 1042.7(a) shall file a written notice of
intention to file the praecipe and serve it on the party’s attor-
ney of record or on the party if unrepresented, no sooner
than the thirty-first day after the filing of the complaint.”7

Once a plaintiff has received that notice, plaintiff may file a
motion to have the court determine the necessity of a certifi-
cate of merit and the time for filing the certificate of merit is
tolled until that decision is made. The situation that has aris-
en in this case will not recur; a plaintiff will no longer be
unfairly surprised by a snap judgment. However, so long as
Varner, Yee and Dobos were good law, Defendants were with-
in their rights to snap the judgment of non pros.

For the foregoing reasons, the Superior Court should
affirm this court’s order, or overrule Varner and Yee and
reverse.

BY THE COURT:
/s/Strassburger, A.J.

Date: June 27, 2008

1 It was unnecessary to require Plaintiffs to file a Concise
Statement of Matters Complained of on Appeal pursuant to
Pa. Rule of Appellate Procedure 1925(b), because this court
had Plaintiff ’s Brief in Support of Its Petition for Relief
From Judgment of Non Pros as an outline of Plaintiffs’ argu-
ments.
2 The First Amended Complaint was the first time a profes-
sional liability claim was made. The initial Complaint solely
asserted claims in replevin.
3 I have since ordered the motion to be docketed.
4 Current counsel did not enter their appearance until
February 9, 2004.
5 See, e.g., Plaintiffs’ Third Amended Complaint, Paragraph
30–Woodside Estates (c), (d), (f), (g), and (k), Marshall
Woods (d) and (f), and Lakeview Farms 4/Cedar Ridge (g).
Paragraph 31 states “The defects enumerated above are
solely the result of the inadequate and improper design and
fieldwork of the Defendants.”
6 Plaintiffs’ pre-trial statement includes an expert report
from Terry R. Siefers, P.L.S. (Professional Land Surveyor).

7 No argument can be made that the amended Rule applies to
this case. The order promulgating the amendment provides
that it “shall apply to all pending actions in which a judg-
ment of non pros for failure to file a certificate of merit has
not been entered by the effective date.”

Mine Safety Appliances Company v.
Century Indemnity Company and

Resolute Management, Inc.
Asbestos—“Other Insurance” Clauses

1. Cross motions for partial summary judgment based on
“other insurance” clauses were denied.

2. Mine Safety’s motion for summary judgment sought
ruling that it was entitled to the policy limits on each of the
four policies and that it was entitled to select the policies
under which it would be indemnified.

3. Insurer used the “other insurance” clauses in its poli-
cies to support its partial summary judgment motion seeking
a ruling that claims may not exceed $3 million.

(I. M. Lundberg)

George L. Stewart, II, and Michael H. Sampson for Plaintiff.
Nicholas A. Pasciullo and Jonathan H. Pittman for
Defendant.

No. GD 06-013611. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., June 19, 2008—Cross motions for partial sum-

mary judgment filed by Mine Safety Appliances Company
(“Mine Safety”) and Century Indemnity Company (“INA”)
are the subject of this Opinion and Order of Court. The
issues raised through these motions involve the applicabili-
ty, in progressive injury tort claims, of “other insurance”
clauses in successive insurance policies issued by the same
insurance company.

In litigation beginning in the 1980s, Mine Safety has been
a defendant in thousands of personal injury lawsuits. In
these lawsuits, the plaintiffs claim that they have suffered
from asbestos-related diseases as a result of their use of
defective respiratory protection products manufactured and
sold by MSA.

For the period from 1961 through 1971, MSA was
insured under the following four excess insurance policies
issued by INA:

(1) Excess Blanket Catastrophe Liability Policy, No.
XBC 804, December 8, 1961-December 8, 1964 (the
“1961 Policy”);

(2) Excess Blanket Catastrophe Liability Policy, No.
XBC 55 44, December 8, 1964-April 1, 1969 (the
“1964 Policy”);

(3) Excess Blanket Catastrophe Liability Policy, No.
XBC 2 29 73, April 1, 1969-April 1, 1970 (the “1969
Policy”); and

(4) Excess Blanket Catastrophe Liability Policy, No.
XBC 76071, April 1, 1970-April 1, 1971 (the “1970
Policy”).

The policy limits of each policy are $3 million.1



page 388 volume 156  no.  20Supplement to The Lawyers Journal

In this litigation, Mine Safety alleges that it has sustained
costs of defending and indemnifying the underlying person-
al injury claims in excess of the alleged $27 million policy
limits of the four INA policies. Through its motion for partial
summary judgment, it seeks a ruling that the policy limits of
each of the four INA policies are available to cover these
losses. It states that under the multiple trigger theory of lia-
bility in which each insurer whose policy is triggered is
jointly and severally liable for the entire bodily injury, which
the Supreme Court adopted in J.H. France Refractories Co.
v. Allstate Ins. Co., 626 A.2d 502 (Pa. 1993), it may select the
INA policies under which to be indemnified.2

Through its motion for partial summary judgment, INA
seeks a ruling that recovery of Mine Safety’s claims from
INA may not exceed $3 million. It states that the “other
insurance” clauses in its policies support its contention.

I will initially consider whether the “other insurance”
clauses apply to Mine Safety’s claims.3 I will next consider
whether these clauses, if they apply, bar recovery in excess
of $3 million.

I .
For the 1961 (INA Memorandum, Ex. 1 at CEN0001424,

¶K) and 1964 (INA Memorandum, Ex. 2 at CEN0001392, ¶I)
policies, INA relies on the second sentence of the following
provision:

Other Insurance

If other collectible insurance with any other insur-
er is available to the insured covering a loss also
covered hereunder (except insurance purchased to
apply in excess of the sum of the retained limit and
the limit of liability hereunder), the insurance
hereunder shall be in excess of, and not contribute
with, such other insurance. If collectible insurance
under any other policy(ies) of the company is avail-
able to the insured, covering a loss also covered
hereunder (other than underlying insurance of
which the insurance afforded by this policy is in
excess), the company’s total liability shall in no
event exceed the greater or greatest limit of liabil-
ity applicable to such loss under this or any other
such policy(ies).

For the 1969 policy (INA Memorandum, Ex. 3 at
CEN0001440), INA relies on the following provision:

6. Other Insurance with INA

If collectible insurance under any other policy of
INA is available to the Insured covering a loss also
covered hereunder, INA’s total liability shall in no
event exceed the greater or greatest limit of liabil-
ity applicable to such loss under this or any other
such policy provided, however, this does not apply
to insurance with INA which is written as underly-
ing insurance or which is written as excess insur-
ance over the limit provided in this policy.

The standards for construing an insurance policy are
summarized in the recent opinion of the Pennsylvania
Supreme Court in Kvaerner Metals v. Commercial Union Ins.
Co., 908 A.2d 888, 897 (Pa. 2006):

The interpretation of an insurance policy is a ques-
tion of law that we will review de novo. See 401
Fourth Street v. Investors Insurance Co., 583 Pa.
445, 879 A.2d 166, 170 (2005). Our primary goal in
interpreting a policy, as with interpreting any con-
tract, is to ascertain the parties’ intentions as man-
ifested by the policy’s terms. 401 Fourth Street, 879

A.2d at 170. “When the language of the policy is
clear and unambiguous, [we must] give effect to
that language.” Id. Alternatively, when a provision
in the policy is ambiguous, “the policy is to be con-
strued in favor of the insured to further the con-
tract’s prime purpose of indemnification and
against the insurer, as the insurer drafts the policy,
and controls coverage.” Id.

Also see Madison Construction Co. v. Harleysville Mutual
Ins. Co., 735 A.2d 100, 108 (Pa. 1999) (citations omitted)
(“[w]ords of common usage in an insurance policy are to be
construed in their natural, plain and ordinary sense, and we
may inform our understanding of these terms by considering
their dictionary definitions”); and Prudential Property and
Casualty Ins. Co. v. Sartno, 903 A.2d 1170, 1177 (Pa. 2006)
(an exclusion must be clear and exact in order to be given
effect).

INA contends that the language of the “other insurance”
clauses in the 1961, 1964, and 1969 policies is clear and
unambiguous. I agree.

Assume Mine Safety has losses of $11 million that are
covered under both the 1961 and 1964 policies. If Mine
Safety recovers the $3 million limits under the 1961 policy
for these losses that are also covered under the 1964 policy,
it cannot obtain additional payments for these same losses
under the 1964 policy (which also provides coverage of $3
million) because the “other insurance” clauses of both the
1961 and 1964 policies say (a) “the company’s total liability
shall in no event exceed the greater or greatest limit of lia-
bility applicable to such loss under this or any other such
policy(ies)” (b) “[i]f collectable insurance under any other
policy(ies) of the company is available to the insured” (c)
“covering a loss also covered hereunder.”

Neither (a), (b), or (c) is ambiguous. Quotation (a) has
only one meaning: INA’s total liability shall not exceed the
greatest limit of liability applicable under any INA policy.

The circumstances under which this will occur are set
forth in quotations (b) and (c). There is nothing ambiguous
about (b). It clearly states that this “other insurance” clause
covers collectable insurance under any other INA policies
that are available to Mine Safety.

Also, there is no ambiguity as to quotation (c). The “other
insurance” clause applies only to a loss covered by both the
1961 INA policy and the 1964 INA policy.

I reach the same result if Mine Safety recovers $3 million
under the 1964 or 1969 policies for losses also covered by the
other two INA policies because the “other insurance” claus-
es of the 1961 and 1964 policies are identical and there are
no material changes in the 1969 “other insurance” clause
applicable to INA policies.

It is the position of Mine Safety that the “other insurance”
clauses of the INA policies do not apply to its claims.
According to Mine Safety, “other insurance” clauses apply
only to concurrent policies (i.e., two or more policies cover-
ing the same risk issued during the same policy period).
They are not intended to allocate liability among successive
policies. Thus, they have no effect on INA’s contractual obli-
gations arising from successively triggered INA policies.

Mine Safety states that an insurance company may not
reduce its obligations under a policy as a result of payments
made on other policies covering prior time periods unless
the policy contains a separate clause titled “Non-
Cumulation” or “Prior Insurance.” Mine Safety offers an
example of a clause used to reduce the aggregate value of
successively triggered policies issued by the same insurer to
the highest limit of any of those policies:

Non-Cumulation of Liability—Same Occurrence—
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If the same occurrence gives rise to personal
injury, property damage or advertising injury or
damage which occurs partly before and partly
within any annual period of this policy, each occur-
rence limit and the applicable aggregate limit or
limits of the policy shall be reduced by the amount
of each payment made by the [insurer] with
respect to each occurrence, either under a previous
policy or policies of which this policy is a replace-
ment, or under this policy with respect to previous
annual periods thereof. Plaintiff ’s Memorandum of
Points and Authority in Support of Motion for
Partial Summary Judgment (“Plaintiff ’s
Memorandum”) at 17.

Mine Safety refers to law review articles and treatises
which, according to Mine Safety, recognize that “other insur-
ance” clauses do not apply to successive insurance policies.
Plaintiff ’s Memorandum at 14-16. Mine Safety states that
“other insurance” clauses had been a standard part of liabil-
ity insurance policies for decades. When the industry draft-
ed the standard “occurrence”-based form in the 1960s, the
industry knew that insurance policies would now provide
coverage for progressive losses arising from a single occur-
rence. It also recognized the need of an insurance company
to draft provisions that would address the scenario of grad-
ual and progressive loss spanning (and triggering) multiple
consecutive policies if it intended to prevent pyramiding. It
recognized that it could not rely on “other insurance” claus-
es because they were not intended to address coordination
among successive policies. Thus, the industry crafted sepa-
rate policy provisions, such as set forth above, to reduce the
aggregate value of all successively triggered policies issued
by the same insurer into a single highest limit of any of those
policies. Plaintiff ’s Memorandum at 16-17.

Mine Safety argues:

In concept, the “non-cumulation” and “prior
insurance” clauses are concerned exclusively
with successively triggered policies, rather than
concurrently triggered policies. It is equally clear
that these provisions, appearing as stand-alone
components, were intended to be separate and
distinct from the “other insurance” clauses
described above. Given those intentions, these
various policy devices should not be haphazardly
jumbled or intentionally manipulated to deal with
the general, abstract “multiple triggered policies”
issue. Plaintiff ’s Memorandum at 18 (emphasis in
original).

I initially address Mine Safety’s argument that the “other
insurance” clauses within the INA policies are ambiguous
because they do not indicate whether the clauses apply only
to concurrent INA policies or to both concurrent and succes-
sive INA policies. I find no merit to this argument because
the INA clauses state that they cover “any other policy of
INA…available to the Insured covering a loss also covered
hereunder” (1969 policy) (emphasis added), and “collec-
table insurance under any other policy(ies) of the company
…available to the insured, covering a loss also covered here-
under” (1961 and 1964 policies) (emphasis added). A refer-
ence to insurance under “any other policy of INA” or under
“any other policy(ies) of the company” is not ambiguous. If
construed in accordance with its clear language, the words
“any other insurance” include all other insurance, whether
concurrent or successive.

I next consider plaintiff ’s reference to discussions of
“other insurance” clauses in law review articles and treatis-

es.4 It is unclear as to why Mine Safety believes that this
commentary in treatises or law review articles creates an
ambiguity if the words of an “other insurance” clause clear-
ly refer to all policies.5

In its briefs, Mine Safety never suggests there was an
understanding in the industry, of which it was aware, that
“other insurance” clauses only apply to concurrent insur-
ance. Furthermore, if, in the 1960s, Mine Safety was aware
of the issue (i.e., a likelihood that there will be lawsuits
involving injuries that develop over a substantial time, and
that the Pennsylvania courts will adopt a multiple trigger
approach in which each insurer is liable for the entire injury
(i.e., joint and several liability) rather than a “pro rata” or
divisible injury approach), it would have required INA to
alter its “other insurance” clauses to include clear language
which limited these clauses to concurrent policies.

Mine Safety cites Sunbeam Corp. v. Liberty Mutual Ins.
Co., 781 A.2d 1189 (Pa. 2001), as supporting its position.
However, Sunbeam does not apply to the present case
because Mine Safety does not contend that in the 1960s a
consortium of insurers purporting to represent the entire
insurance industry made public statements that “other
insurance” clauses have a special meaning—they apply only
to policies covering the same policy period. In addition,
Mine Safety does not contend that the insurance industry
made statements to state insurance departments, as
occurred in Sunbeam, as to the meaning of “other insur-
ance” clauses.

In its Memorandum, Mine Safety states that “other insur-
ance” clauses have been a standard part of liability insur-
ance policies for decades and that insurance policies now
include both “other insurance” clauses and “non-cumula-
tion” or “prior insurance” clauses because “other insurance”
clauses only reach concurrent policies. However, plaintiff
does not cite any case law that has refused to apply a broad-
ly written “other insurance” clause to prior or subsequent
policies on the ground that it was only intended to reach con-
current policies.

Insurance policies tend to have overlapping exclusions
and the newer policies, by including “non-cumulation” or
“prior insurance” clauses, may simply be adding suspenders
when the existing belt will suffice. Furthermore, the inclu-
sion of “non-cumulation” or “prior insurance” clauses show
that the insurance companies have always intended to cap
recovery at the highest limits of any policies they issue cov-
ering the same loss. The custom in the industry is to write
policies that are intended to achieve this purpose.

Mine Safety’s final argument in support of its Motion for
Partial Summary Judgment is based on the manner in which
INA allegedly construed “other insurance” clauses in other
policies in connection with a 1994 Settlement Agreement to
which Mine Safety was not a party.

The four INA excess policies that are the subject of this
litigation are not the only INA policies furnished to Mine
Safety. INA had issued five successive primary policies cov-
ering the period from 1962 through 1971. These policies con-
tained “other insurance” clauses. Through a 1994 Interim
Defense and Indemnification Cost-Sharing Agreement with
other insurance companies providing primary coverage to
Mine Safety, INA contributed amounts far in excess of the
policy limits of the INA policy with the highest limit. It is
apparently Mine Safety’s contention that this establishes a
course of conduct which binds INA to an interpretation of
“other insurance” clauses that covers only policies within
the same policy period. However, §9(a) of the Cost-Sharing
Agreement states that the Agreement does not adopt any
specific coverage theory:

This Agreement does not adopt any specific cover-
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age theory. Except as provided herein, the Parties
fully reserve all rights and obligations with regard
to all issues of Defense and Indemnity. Neither the
existence of this Agreement nor any actions taken
in accordance with its terms shall be construed in
any way as to prejudice the interests or rights of
any party hereto. All the provisions, exclusions,
endorsements and other terms of the respective
Parties’ Policies, and all rights, causes of action,
claims or benefits of the Parties which are not
expressly waived or limited by this Agreement are
preserved. Plaintiff ’s Memorandum of Points and
Authorities (i) in Opposition to Defendant’s Cross-
Motion for Partial Summary Judgment and (ii) in
Further Support of Plaintiff ’s Motion for Partial
Summary Judgment (“Plaintiffs Second
Memorandum”), Ex. 9 at 8.

Section 16 explicitly provides that the Agreement shall
have no impact in any litigation:

This Agreement is not intended to be nor shall it be
construed as, an admission of the existence of a
Policy or Policy interpretation, or as an admission
by any Party of any duties, rights, or obligations
arising under any insurance Policies…. This
Agreement shall not be used in any court or dispute
resolution proceeding to create, prove, or interpret
any rights or obligations of the Parties under any
insurance Policies. Id. at 11 (emphasis added).

Also, §9(b) includes the following provision:

This Agreement creates no rights or obligations in
any person or entity, including the Parties, as to any
Policy issued by any Carrier or any predecessor
thereof. Payment of a particular share of the
Defense Costs and/or Indemnity Costs for Lawsuits
under this Agreement by any party pursuant to this
Agreement in no way constitutes any kind of evi-
dence or admission that such share or any share of
Defense Costs and/or Indemnity Costs is owed
under the Party’s Policy for any other claim. Id. at
8 (emphasis added).

It is Mine Safety’s position that INA is barred from
claiming in this litigation that its “other insurance” clauses
apply to prior and subsequent policies because it did not
hold to this position in the negotiations with other insurers
with respect to the responsibilities of the various insurers
to provide primary coverage. There are no legal principles
which support this contention. A party that elects to settle,
rather than to pursue defenses, is not barred from pursing
these defenses in separate litigation. This is particularly
true where the prior settlement agreement specifically pro-
vides that the agreement may not be used in any court or
dispute resolution proceeding to prove or interpret any
rights or obligations of the parties under any insurance
policies.

For these reasons, I am denying Mine Safety’s motion for
summary judgment seeking a ruling that the “other insur-
ance” clauses within the INA policies apply only to insur-
ance policies issued within the same policy period.

II.
I next consider INA’s motion for partial summary judg-

ment seeking a ruling that the “other insurance” clauses
contained in its INA policies limit the maximum amount of
insurance under the four INA policies to the total limits
available under any one of the INA policies, namely, $3
million.

A.
INA’s “other insurance” clauses apply only to other insur-

ance that covers the same loss. Mine Safety contends that the
most reasonable definition of loss in the “other insurance”
clauses is the portion of the insured’s financial detriment
arising from the portion of the progressive injury allocated
to a given policy’s period. In other words, it is Mine Safety’s
position that it may elect to access each INA policy for loss-
es attributable to only those injuries allocated to the specific
policy period. Under this definition of loss in which an
insured triggers each policy for only the harm allocatable to
the policy period, each INA policy covers separate losses;
thus, the “other insurance” clauses do not apply.

It is INA’s position that Mine Safety’s position is without
merit because the Pennsylvania Supreme Court in J.H.
France has already decided that losses are indivisible.
Consequently, there is no merit to Mine Safety’s position that
it may make claims under a not-yet-described pro rata or
divisible injury approach under which it raises only those
claims for which the insurer is ultimately liable under the
rules of contribution.

I disagree with INA’s position. This is an unresolved issue
because J.H. France considered only whether an insured
may look to a single policy to recover its entire losses.6 The
Pennsylvania appellate courts have never decided whether
an insured may instead make claims against a specific poli-
cy based on the proportion of injuries allocated to that spe-
cific policy period.

J.H. France states that an insured may obtain “a share of
indemnification…under the equitable doctrine of contribu-
tion.” By recognizing contribution, the Pennsylvania
Supreme Court apparently recognized that harm is allocat-
able. This forms the basis for Mine Safety’s contention that
it may raise against an INA policy only those claims for
which INA would be ultimately liable under the rules of con-
tribution.

INA next contends that a definition of loss, based on the
portion of the progressive injury that takes place during a
given policy’s period, would produce an absurd result
because it renders meaningless “other insurance” clauses as
applied to sequentially issued policies contrary to the expec-
tation of the insurance company and the insured as to the
amount of coverage the policyholder purchased. The diffi-
culty with this argument is that when these policies were
purchased in the 1960s, the Pennsylvania Supreme Court
had never considered how to apportion liability among
insurers.7

If the Pennsylvania Supreme Court had used a pro rata
allocation based on the time that each insurer insured the
risk or a divisible injury approach, “other insurance”
clauses, as applied to sequentially insured policies, would
not cover progressive injury tort claims. Consequently,
Mine Safety may make an equally persuasive argument:
INA will achieve a windfall if Mine Safety cannot make
divisible injury claims against INA or claims based on a pro
rata allocation.

INA also contends that this definition of loss is without
merit because Mine Safety cannot have it both ways. It can-
not look to a policy for the entire amount of the loss while
asserting that this policy is responsible for only the portion
of the loss associated with injuries during the policy period.8

I cannot address this argument without knowing how Mine
Safety is proceeding.

In this Opinion, I am ruling only that there may be factu-
al scenarios in which the term loss in the INA “other insur-
ance” clauses may mean something other than, or in addition
to, an unallocated loss as proposed by INA. In other words, it
may be possible for Mine Safety to access the INA policies
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for recovery of only the portion of the continuous injury allo-
cated to the policy period. I cannot make any additional rul-
ings until I know whether Mine Safety has elected to submit
its claims under one or more INA policies based on the J.H.
France approach, and/or to submit its claims under one or
more INA policies based on some sort of a divisible injury or
a pro rata approach by time on the risk.9

B.
Also, INA’s position that Mine Safety’s claims may not

exceed $3 million is without merit because not all of Mine
Safety’s losses are covered under each of the INA policies.

The earliest policy covers the period from December 8,
1961 to December 8, 1964. For all claims in which exposure
cumulated in manifestation prior to December 8, 1964, there
is no other insurance covering this loss. I am given no reason
why Mine Safety cannot seek full recovery of these claims
before seeking recovery of claims involving this 1961 policy
as well as later policies.

After payment of claims for which only the earliest poli-
cy covers the loss, I am given no reason why Mine Safety
cannot then proceed against the 1964 policy. Initially, it may
obtain payment for claims, if any, for which no other insur-
ance applies (i.e., exposure and manifestation occurred
between December 8, 1964 and April 1, 1969). Next it can
seek payment of claims where exposure prior to December
8, 1964, cumulated in manifestation between December 8,
1964 and April 1, 1969. If the claims previously made against
the 1961 policy, where manifestation occurred prior to
December 8, 1964 exceeded $3 million, there is no other col-
lectible insurance under the 1961 policy. Consequently, Mine
Safety may recover up to $3 million under the 1964 policy for
the claims described above.

With respect to the 1969 policy, if the policy limits of the
1961 and 1964 policies have been exhausted, there is no
other insurance covering claims where a manifestation
occurred during the policy period for the 1969 policy.

Example

Assume there are two policies with “other insur-
ance” clauses. Both have $3 million limits. The pol-
icy period of one Policy One is 1961-1964 and of
Policy Two is 1965-1969.

Losses where manifestation occurred between
1961-1964 exceed $3 million and losses where
exposure occurred between 1961-1964 and mani-
festation occurred between 1965 and 1969 exceed
$3 million. In this situation, the insured may recov-
er $6 million.

Explanation
The “other insurance” clause covers only losses
covered by other policies. The more than $3 million
losses where manifestation occurred between
1961-1964 are not covered by other insurance:
Thus, the insured’s receipt of $3 million for these
losses has no impact on the “other insurance”
clause in the 1964 policy.

The insured can proceed against the 1964 policy for
losses covered by both the 1961 and 1964 policies
because under J.H. France, it is the insured’s
choice. The “other insurance” clause in the 1964
policy does not prevent the insured from recover-
ing the 1964 policy limits because the “other insur-
ance” clause applies only when there is other “col-
lectible” insurance. There is no collectible
insurance under the first policy because its limits
have been exhausted to pay losses that are not also

covered by the 1964 policy.

INA contends that I should follow the ruling in Liberty
Mutual Ins. Co. v. Treesdale, Inc., supra, 418 F.3d 330, which
did not permit an insured to select the policies against which
it sought payment in a manner that permits stacking of poli-
cy limits of consecutive policies that apply to the same
occurrence.

Liberty Mutual involved a fact situation similar to the fol-
lowing example: Three policies, each with a $3 million limit
and each containing a non-cumulation provision, were
issued consecutively—1980, 1981, and 1982. Each loss was
covered by each of the three policies (in other words, the
exposure occurred prior to the earliest policy and manifesta-
tion occurred during or after the latest policy). The insured
sought to access the policies in reverse chronological order.
The non-cumulation clause stated that the limits of a policy
shall be reduced by payments made under a previous policy.
The insured contended that once it collected the policy lim-
its from the 1982 policy, it could proceed to recover the lim-
its of the 1981 policy because the payments it received under
the 1982 policy are not payments under a previous policy.
The Court rejected this contention, stating that this interpre-
tation gives no meaning to the non-cumulation provision.

My discussion of the manner in which Mine Safety may
proceed does not involve claims covering two or more poli-
cies made in reverse chronological order or any other poli-
cy selections that will defeat the clear intentions of both
parties. It would be reasonably anticipated that Mine Safety
would initially proceed with its claims against the earliest
policy that involve only that policy. Mine Safety would next
raise claims against the second policy that involve only that
policy. Thereafter, Mine Safety would raise claims against
either the first or second policy for losses covered by both
policies.10

For these reasons, I enter the following Order of Court.11

ORDER OF COURT
On this 19th day of June, 2008, it is hereby ORDERED

that the motions of both parties for partial summary judg-
ment are denied.

BY THE COURT:
/s/Wettick, J.

1 It is Mine Safety’s position that the limits are $3 million for
each year ($27 million). It is INA’s position that (without ref-
erence to the “other insurance” clauses) the limits are $3
million per policy ($12 million). This issue is not before me
at this time.
2 Under the J.H. France ruling, an insured may recover its
entire losses for an injury from exposure to manifestation
from any policy in force at any time between exposure and
manifestation. Although INA does not concede that J.H.
France applies to excess insurance, it states that for purpos-
es of these partial summary judgment motions, I may
assume that J.H. France governs Mine Safety’s claims
against INA. See Century Indemnity Company’s
Memorandum of Points and Authorities (i) in Opposition to
Plaintiff ’s Motion for Partial Summary Judgment and (ii) in
Support of Defendant’s Cross-Motion for Partial Summary
Judgment (“INA’s Memorandum”) at 9 n.3.
3 For purposes of its motion for partial summary judgment,
INA is not contending that the 1970 INA policy contains an
“other insurance” clause which applies to other INA poli-
cies. However, it is INA’s position that the “other insurance”
clauses of the other three INA policies extend to the 1970
policy.
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4 My opinion considers only the impact of “other insurance”
clauses in policies issued by the same insurer. Insurance
policies frequently include these clauses to reduce the total
amount of coverage that is available where the injury occurs
partly before and/or partly after the policy period. See, e.g.,
Mine Safety’s Memorandum of Points and Authorities in
Support of Motion for Partial Summary Judgment at 17-18. I
am not aware of any case law holding that as a matter of law
these clauses shall not be recognized. See Liberty Mutual
Ins. Co. v. Treesdale, Inc., 418 F.3d 330 (3d Cir. 2005), which
enforced “other insurance” clauses in successive policies
issued by the same insurance company; see also Tod
Zuckerman & Mark Raskoff, “Allocation Issues,” 2 Envtl.
Ins. Litig.: L. and Prac. §10:6 (2007).

In this Opinion, I do not consider a very different
situation in which more than one insurer is on the risk dur-
ing the development of the disease or property damage. In
this situation, the issue which the courts address is whether
it is the insured or the insurer that will enforce the clause.
One line of cases holds that these “other insurance” clauses
come into play only after the insured has been paid. See, e.g.,
Koppers Co., Inc. v. Aetna Casualty and Surety Company, 98
F.3d 1440, 1454 (3d Cir. 1996) (“Under J.H. France, the
insured gets indemnified first (pursuant to the insurance
agreements) and then the insurers may seek to redistribute
the burden among themselves.”).
5 Also, while Mine Safety cites statements in treatises that
“other insurance” clauses should apply only to policies
insuring the same risk for the same person during the same
policy period, the rationale for the statement is that “other
insurance” clauses “are not intended to allocate liability
among successive insurers because they do not insure the
same risk and would unjustly make consecutive insurers
liable for damages occurring outside their policy limits.”
Holmes’ Appleman on Insurance 2d, Interim Vol. 23, Part VI,
Ch. 145.4(C) (footnote omitted). This rationale does not
apply where two or more policies of the same insurance
company cover the same loss.
6 An apparent purpose of J.H. France was to make maximum
insurance coverage available to injured parties in the under-
lying litigation. See Owens-Illinois, Inc. v. United Ins. Co.,
supra, 650 A.2d at 981. “Other insurance” clauses have been
standard provisions in insurance policies since prior to the
1960s. Consequently, if I agree with INA that losses are indi-
visible, I will be making less insurance available than would
be available if the Pennsylvania Supreme Court had adopted
a pro rata approach based on periods of coverage or provid-
ed for coverage for only the actual injuries during the policy
period.
7 Many other jurisdictions use a pro rata approach based on
years of coverage. While the Pennsylvania Supreme Court
recognized that the progression of asbestos-related diseases
is not linear, courts use this pro rata approach based on years
of coverage because of the difficulty (or impossibility) of
establishing injury-in-fact based on medical testimony.
8 At this time, I am not deciding whether Mine Safety can
have it both ways. Arguably, the term loss, as used in policies
issued in the 1960s, was ambiguous with respect to whether
losses could be allocated under a pro rata or actual injury
approaches.
9 At footnote 2 of this Opinion, I stated that INA was conced-
ing, only for purposes of these summary judgment motions,
that the J.H. France approach governs claims against excess
insurance policies. If, in fact, a pro rata approach or a divis-
ible injury approach must be applied to excess policies, each

policy will be responsible only for its share of the losses.
Thus, the “other insurance” clauses are inapplicable.
10 This interpretation of INA’s “other insurance” clauses does
not cause these clauses to have no meaning. See example at
page 4 of this Opinion.
11 I recognize that the last portion of this Opinion (Part II.B)
discusses an issue that was only raised in a five-sentence
footnote of Plaintiff ’s Second Memorandum at 2-3 n.2 and a
slightly more lengthy footnote of INA’s Reply Memorandum
at 22-23 n.12, and that the issue was not addressed at oral
argument. Consequently, INA is invited to file a motion for
reconsideration if it wishes to raise arguments that I may not
have considered because of Mine Safety’s failure to develop
the issue raised in footnote 2.
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Lottie Burnett v.
Loretta Perri v.

Letitia Blakey, Additional Defendant

Court: Common Pleas
Case Number: GD 06-019865
Jury Verdict: For Defendant Perri and against

Additional Defendant Blakey in the
amount of $23,833.33.

Date of Verdict: 5/7/08
Judge: Colville
Pltf ’s Atty: James B. Cole
Def’s Atty: Laura R. Signorelli (for Defendant);

Danielle D. Rawls and Jason A. Spak (for
Additional Defendant)

Type of Case: Motor Vehicle
Experts: Plaintiff(s): None

Defendant(s): None
Remarks: Plaintiff was a passenger in a car operated by
Additional Defendant. Additional Defendant pulled out from
a stop sign and into the path of a vehicle operated by
Defendant. As the result of the collision, Plaintiff suffered
left metacarpal fractures, rib fractures, chest contusions,
and nerve injury. Plaintiff alleged Defendant was negligent
in operating her vehicle at an excessive speed, and sought
damages for pain, suffering and medical expenses.
Defendant maintained that the collision occurred due to the
negligence of Additional Defendant. The jury found in favor
of original Defendant and awarded $23,833.33.

Shannon L. Campolong, a minor, by and through her
Parents and Natural Guardians, Jamie Campolong and

Kerry Campolong, and Jamie Campolong and
Kerry Campolong, in their own right, v.

James Jackson and Chung N. Tran, DVM,
t/d/b/a Animal Clinic of West Mifflin

Court: Common Pleas
Case Number: GD 07-006541
Jury Verdict: For Plaintiffs against Defendant Jackson in

the amount of $5,000.00. 100% Jackson.
Date of Verdict: 4/30/08
Judge: Folino
Pltf ’s Atty: Andrew J. Leger, Jr.; Jon G. Hogue

(for Plaintiff Kerry Campolong)
Def’s Atty: Terrance R. Henne (for Defendant Tran);

Pro Se (for Defendant Jackson)
Type of Case: Animal
Experts: Plaintiff(s): Guy Aviolo, M.D.

Defendant(s): None
Remarks: Minor-Plaintiff and her mother were visiting their
family cat at the Defendant animal clinic. Defendant
Jackson’s dog, a Rotweiler, was loosely tied and unsuper-
vised outside the clinic. As Plaintiffs approached the clinic,
the dog pulled away and without provocation attacked and
bit minor-Plaintiff. Minor-Plaintiff suffered severe lacera-
tions, bruising and scarring to her left leg, restricted motion
in her left leg, and difficulty walking. Plaintiffs alleged dam-
ages for past and future medical expenses estimated at
between $3,000.00 and $4,000.00 in addition to pain and suf-
fering. The jury found Defendant Jackson was negligent and
awarded Plaintiffs $5,000.00.

Denise C. Cunningham v.
Carol S. Emerson

Court: Common Pleas
Case Number: GD 05-033282
Jury Verdict: For Plaintiff in the amount of $372,000.00,

molded to $232,500.00 based on Plaintiff ’s
comparative negligence.

Date of Verdict: 3/5/08
Judge: Friedman
Pltf ’s Atty: James J. Brink; John Newborg
Def’s Atty: Maury S. Nusbaum; Christian Marquis
Type of Case: Motor Vehicle—Pedestrian
Experts: Plaintiff(s): John Moosey, M.D.; Alan Chu,

M.D.; Bruce Sorkin, M.D.
Defendant(s): David J. Bizzak, Ph.D., P.E.

Remarks: Defendant’s vehicle struck Plaintiff as she was
crossing South Braddock Avenue on foot. Plaintiff alleged
Defendant’s negligence caused her to suffer a number of
injuries including a head injury and cognitive problems;
fracture of the coccyx; left knee, leg and foot injuries; neck
injury; left hip pain; bilateral elbow pain; jaw pain; low
back pain; and chest pain. Defendant raised the defense of
comparative negligence and alleged Plaintiff failed to prop-
erly check for approaching traffic. The jury found
Defendant was negligent and awarded Plaintiff $372,000.00
but found Plaintiff to be negligent as well. The verdict was
molded by the Court to $232,500.00 based on Plaintiff ’s
37.5% negligence.

Marino Fiore and Nello Fiore t/d/b/a/ Fern Valley Industries v.
Orion Power Midwest, LP

Court: Common Pleas
Case Number: GD 05-31630
Jury Verdict: For Plaintiff in the amount of $78,106.00.
Date of Verdict: 3/17/08
Judge: O’Brien
Pltf ’s Atty: Ronald L. Kuis; David G. Oberdick; Mary

C. McGinley
Def’s Atty: Evan Bloch; Angelica R. Shepard; Andrew

R. Stanton
Type of Case: Contract
Experts: Plaintiff(s): Mark M. Gleason, CPA; David

Murray, P.E.; Ben J. Stuart, Ph.D., P.E.
Defendant(s): Phillip Glowgowski, P.E.;
Kent Cockley, P.E.

Remarks: Plaintiffs operated a landfill for the disposal of
coal combustion waste. Plaintiffs and Defendant had a dis-
posal agreement which required Defendant to dispose of at
least 60% of its coal combustion waste from the Elrama
power plant at Plaintiffs’ landfill. Plaintiffs alleged
Defendant breached the agreement when it ceased disposal
operations at Plaintiffs’ landfill. Defendant alleged it was not
required to use the landfill once disposal capacity was
exceeded, and further alleged that if a breach occurred,
Plaintiffs’ damages were limited by the terms of the con-
tract. The jury found Defendant breached the agreement.
Prior to verdict, the parties stipulated to damages in the
amount of $150,565.00 if the jury found Defendant breached
the contract. The verdict was molded to $78,106.00 after giv-
ing Defendant a credit of $72,459.00 for a payment made in
January 2004 plus interest.

J U R Y  V E R D I C T S
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Margaret Dayton and Michael Dayton, her Husband v.
Gayle R. Yunk and

Pittsburgh Transportation Company

Court: Common Pleas
Case Number: GD 03-025321
Jury Verdict: For Defendants
Date of Verdict: 5/14/08
Judge: Colville
Pltf ’s Atty: Domenic A. Bellisario; Rosanna D.

Weissert
Def’s Atty: Michael E. Lang
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Ravi Kant, M.D. (neuropsychi-

atrist)
Defendant(s): None

Remarks: Plaintiff-wife was a passenger in a car operated by
her husband. Plaintiff-husband while making a left turn at
an intersection stopped to allow pedestrians to pass.
Defendant Yunk struck Plaintiffs’ car from behind with a
tow truck owned by her employer, Pittsburgh Transportation
Company. Plaintiff-wife alleged Defendant’s negligence
caused her to suffer various injuries including a closed head
injury, post-concussive syndrome, cervical sprain, vertigo
and hearing and visual  problems. Plaintiff-husband alleged
a claim for loss of consortium. The jury found Defendant
Yunk was negligent but that her negligence was not the fac-
tual cause of the injuries alleged by Plaintiffs.

Speros Drelles and Marie D. Drelles, husband and wife v.
The Manufacturers Life Insurance Company,
Manulife Financial and Jeffrey Joel Sherman

Court: Common Pleas
Case Number: GD 014270
Jury Verdict: For Defendants
Date of Verdict: 4/3/08
Judge: Della Vecchia
Pltf ’s Atty: Kenneth Behrend
Def’s Atty: Richard Rinaldo, Stacey Noble, Deborah

Kane
Type of Case: Contract
Experts: Plaintiff(s): Mark Mikolaj

Defendant(s): None
Remarks: Plaintiffs sued Manufacturers Life Insurance
Company, Manulife Financial and Sherman, an insurance
agent, asserting claims for common law fraud, negligent
misrepresentation, and violations of the Unfair Trade
Practices and Consumer Protection Law. Plaintiffs’ UTPC-
PL claims were not subject to jury trial and were bifurcated
for later hearing. Plaintiffs’ claims arose from their pur-
chase of a Manulife Insurance Policy. Plaintiffs claimed that
Sherman misrepresented that after they paid premiums in
the amount of $6,700.00 for approximately 9 years on the
policy, the premiums would be reduced by paid up additions
purchased by the policy’s accumulated dividends and would
thereafter “vanish” in the 14th year of the policy. Sherman
provided Plaintiffs with an illustration from Manulife which
demonstrated that Plaintiffs would cease to pay premiums
in the 14th year of the policy but the illustration also
detailed the non-guaranteed premium payments under the
policy and cautioned that the illustration was based on
Manulife’s 1989 dividend scale and subject to change.
Manulife issued the policy to Plaintiffs on April 12, 1990 but
Plaintiffs claimed they did not read the policy when they
received it and admitted that before February 1993, they
became concerned about the terms of the policy. Despite

this, Plaintiffs did not file suit until September 30, 1996. The
jury found in favor of Defendants based on the expiration of
the statute of limitations.

Tammi Grumski and John Grumski, her husband v.
Jones, Palmieri & Saldutte, Inc.,
t/d/b/a Suburban Buick Subaru

Court: Common Pleas
Case Number: GD 05-030269
Jury Verdict: For Plaintiff Tammi Grumski in the

amount of $1,000,000.00.
Date of Verdict: 1/28/08
Judge: McCarthy
Pltf ’s Atty: Richard J. Schubert
Def’s Atty: David J. Rosenberg
Type of Case: Negligence
Experts: Plaintiff(s): Kathleen Driscoll, D.M.D.;

Joseph M. Furman, M.D., Ph.D.; Robert G.
Kaniecki, M.D.; Mark R. Lovell, Ph.D.,
A.B.P.N.; John A. Charley, M.D.; Donal F.
Kirwan, SPHR (economic loss)
Defendant(s): Jorge L. Acevedo, M.D.;
Stephen M. Miller, D.M.D.; Richard W.
Hertle, M.D.; Michael Gottlieb, M.D.,
Graham Gordon Ratcliff, D. Phil (neu-
ropsychologist)

Remarks: Plaintiff-wife was struck on the back of her head
with the hatch/rear door of her vehicle when the struts
detached from the anchor pins, causing the hatch/rear door
to come down. Plaintiff had just picked up her vehicle from
Defendant the previous day for repairs, including the
replacement of the pneumatic struts and/or anchor pins
which help lift and maintain the hatch/rear door in an elevat-
ed position. Plaintiffs alleged that as a result of the negli-
gence of Defendant, Plaintiff Tammi Grumski suffered a
closed head injury, neck injury, concussion, post concussion
syndrome, dental injuries, cognitive difficulties and vision
problems. Plaintiff alleged past and future wage losses of
more than $800,000.00. The case went to the jury on the issue
of damages only and the jury awarded Plaintiff-wife
$1,000,000.00.

James E. Kahle v.
Daniel D. Janiak, D.O. and Allegheny Medical Practice

Network, d/b/a Crafton Medical Group

Court: Common Pleas
Case Number: GD 06-013594
Jury Verdict: For Defendants
Date of Verdict: 1/17/08
Judge: Scanlon
Pltf ’s Atty: Rudolph L. Massa; Colleen M. Hough;

Sam H. Jessee
Def’s Atty: John K. Heisey; Suzanne M. Oppman
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Donal F. Kirwin, SPHR; Mark

A. Fye, M.D.; Sanford Z. Pollak, D.O.;
Mitchell Pollak, M.D.; Richard J. Boehme,
M.D., Ph.D.; Michelle Dresbold
Defendant(s): P. Gunnar Brolinson, D.O.
(Blacksburg, VA); W. Scott Morse, M.D.;
Douglas S. King, C.P.A.

Remarks: Plaintiff claimed that Defendant doctor negligent-
ly performed an osteopathic spinal manipulation which
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caused a fracture at C6/C7 requiring a surgical fusion and
causing permanent injury. Plaintiff claimed Crafton Medical
Center was vicariously liable as Defendant doctor’s employ-
er. Plaintiff alleged that Defendant doctor altered or deleted
Plaintiff ’s medical records in anticipation of trial. Defendant
doctor contended that his conduct did not fall below the stan-
dard of care, that the treatment rendered by him was appro-
priate and properly performed and that Plaintiff made no
complaint of pain at the time of the manipulation. The jury
found in favor of Defendants.

Henry Kasavich and Carmen Kasavich, his wife v.
Giant Eagle, Giant Eagle, Inc. t/d/b/a Giant Eagle,

and Kossman Development Company
t/d/b/a Parkway Center Mall

Court: Common Pleas
Case Number: GD 05-011892
Jury Verdict: For Plaintiffs, zero damages.
Date of Verdict: 1/10/08
Judge: Della Vecchia
Pltf ’s Atty: Monte J. Rabner, Fred G. Rabner
Def’s Atty: James F. Rosenberg
Type of Case: Negligence
Experts: Plaintiff(s): Joel E. Smooke, D.C.

Defendant(s): None
Remarks: Plaintiffs filed suit against Defendants after
Plaintiff-husband was injured at the Giant Eagle in Parkway
Center Mall. While attempting to sit on a bench next to the
store pharmacy, Plaintiff-husband struck his head and neck
against a wall shelf that stuck out above the bench. Plaintiffs
alleged the placement of the shelf above a bench created a
hazardous condition. Plaintiffs also alleged other business
invitees had been injured due to the hazard. Plaintiff-hus-
band suffered injuries to the head including loss of con-
scious, neck pain, shoulder pain and loss of balance.
Defendants argued that its employees acted properly at all
relevant times, and that Plaintiff-husband’s injuries were
caused by his own negligence. The jury found Defendants
were negligent but awarded no damages due to Plaintiff-hus-
band’s 50% comparative negligence.

Brad S. Senay and Stacy L. Senay v.
Simon Property Group, LP,

t/d/b/a South Hills Village Mall

Court: Common Pleas
Case Number: GD 07-009939
Jury Verdict: For Defendant
Date of Verdict: 5/14/08
Judge: Lutty
Pltf ’s Atty: Thomas D. Hall
Def’s Atty: Patrick W. Murphy
Type of Case: Negligence
Experts: Plaintiff(s): Donal F. Kirwan, SPHR; Al

Vangura, Jr., MS, CPSI (State College, PA);
Stephen F. Conti, M.D.; Patrick J. DeMeo,
M.D.; Robert T. Stevens, AIA
Defendant(s): Thomas Muzzonigro, M.D.;
Jeffrey Kann, M.D.; Mark Heckman
(Vocational Rehabilitation); John Frank, P.E.

Remarks: Plaintiff-husband was injured while working as a
security officer at South Hills Village Mall. He lost his foot-
ing when a door shut on him, causing his left leg to become
lodged between a step and the wall. Plaintiffs contended that

the rubber end cap was missing from the “kick down” door
stopper that he used to hold the door open. Defendant
claimed it had no notice of the missing end cap. Plaintiff-
husband’s injuries, which allegedly prevented him from
working, included a talofibular tear in the left ankle requir-
ing arthroscopic repair and extensive debridement.
Plaintiffs claimed past and future lost income between
$118,390.00 and $229,545.00. The jury found in favor of
Defendant.

Joyce A. Spiering v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 07-009260
Jury Verdict: For Plaintiff in the amount of $60,000.00,

reduced to $42,000.00 due to the compara-
tive negligence of Plaintiff.

Date of Verdict: 4/29/08
Judge: O’Brien
Pltf ’s Atty: Shawn T. Flaherty; Noah Paul Fardo
Def’s Atty: Colin Meneely
Type of Case: Motor Vehicle—Pedestrian
Experts: Plaintiff(s): Michael W. Bowman, M.D.

Defendant(s): None
Remarks: Plaintiff was crossing the intersection of Fifth
Avenue and Ross Street within the pedestrian crosswalk
right-of-way when she was struck by a PAT bus. Defendant’s
bus driver purportedly proceeded into the intersection
despite the fact that the crosswalk light was still flashing.
Plaintiff suffered injury to her wrist and a broken arm ulti-
mately requiring surgery. Plaintiff also alleged damages
including medical expenses and lost wages. Defendant con-
tended Plaintiff walking into the bus. The jury awarded
Plaintiff $40,000.00 for pain and suffering and $20,000.00 for
loss of enjoyment of life. The award was then reduced to
$42,000.00 due to Plaintiff ’s 30% comparative negligence.

Brandy L. Womack v.
Sondra K. Fitzsimmons, Administratrix of the

Estate of Avanell L. Simpson

Court: Common Pleas
Case Number: GD 03-022204
Jury Verdict: For Plaintiff in the amount of $36,403.50.
Date of Verdict: 1/14/08
Judge: Colville
Pltf ’s Atty: Patrick J. Shannon
Def’s Atty: Daniel L. Rivetti
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Russell V. Gilchrist, M.D;

Michael J. Soso, M.D., Ph.D; Edward J.
Garafolo, M.D.
Defendant(s): John Talbot, M.D.; Harlan
R. Giles, M.D.

Remarks: Plaintiff was struck from behind by a vehicle
operated by Defendant’s decedent, Avanell L. Simpson. The
impact was severe, causing Plaintiff ’s seat to break and
causing extensive damage to the exterior of the vehicle.
Plaintiff alleged the crash caused injuries including muscle
spasms, headaches and neck and back pain. Plaintiff sought
damages for medical expenses, wage loss and pain and suf-
fering. Defendant claimed that because Plaintiff ’s car was
emitting thick white smoke Defendant was unable to see her
vehicle prior to impact. Defendant also contended that
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Plaintiff was bound by the limited tort option. The jury found
in favor of Plaintiff and awarded damages in the amount of
$36, 403.50. 

Mark S. Shaffer and Timothy Shaffer v.
Township of O’Hara

Court: Common Pleas
Case Number: GD 05-027688
Jury Verdict: For Plaintiffs in the amount of $109,620.00.
Date of Verdict: 1/14/08
Judge: Della Vecchia
Pltf ’s Atty: J. Kerrington Lewis
Def’s Atty: Mark Neff
Type of Case: Miscellaneous
Experts: Plaintiff(s): Dan Deiseroth, P.E.

Defendant(s): Robert Robinson
Remarks: Plaintiffs filed this lawsuit after their property,
which included a strip mall, was damaged while Defendant
was performing flood mitigation and sewer repair work.
Plaintiffs alleged Defendant exceeded the prescribed ease-
ment and damaged a creek bank. The damage required
repair to restore the stability of the bank. Plaintiffs sought
damages for lost income, remedial measures and other costs
including interest. The jury found for the Plaintiffs and
awarded damages of $109, 620.00.
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Thomas Shafer, as Administrator of the
Estate of Jeffrey Shafer, Deceased v.

Goodman Manufacturing Corporation, L.P.;
D&M Heating and Cooling, Inc.;

Michael Monfredi and Catherine Monfredi
Products Liability—Non-Testifying Expert’s Report

1. Decedent was electrocuted when he was servicing a
furnace manufactured by Goodman at the home of the
Monfredis, and failed to shut off the electricity.

2. Plaintiff alleged that decedent’s death was caused by
manufacturing and design defects in the Goodman furnace.

3. The Monfredis obtained an expert’s report; upon receipt
of this report, they obtained a report from another expert.

4. Testimony elicited on cross-examination by Goodman’s
counsel regarding the first expert’s report was not hearsay
even though this expert did not testify as the report was
introduced to challenge credibility and to refute and contra-
dict the conclusions of the second expert, and not to establish
the truth of the matters asserted.

5. Based on Section 402A(1)(b) of the Restatement
(Second) of Torts, a Compulsory Nonsuit was properly grant-
ed as the consumer Monfredis had bypassed one safety
device and failed to use a second safety device despite writ-
ten warnings regarding the failure to shut off the electricity
and bypassing or altering the safety equipment.

6. Under these circumstances the furnace was not an
unreasonably dangerous product as a matter of law.

(Sandra L. Kitman)

Robert F. Daley for Plaintiff.
Gerhard P. Dietrich and William Tighe for Defendant
Goodman Manufacturing Corporation.
Timothy Burdette for Defendants Michael and Catherine
Monfredi.
Jeffrey Cohen for Defendant D&M Heating and Cooling, Inc.

No. GD 04-13413. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., July 8, 2008—Plaintiff, Thomas Shafer,

Administrator of the Estate of Jeffrey Shafer, deceased,
(Decedent), filed a wrongful death and survival action
asserting theories of negligence and strict products liability
against Defendants, Goodman Manufacturing Corporation,
L.P. (Goodman), D & M Heating and Cooling, Inc. (D & M),
Michael Monfredi and Catherine Monfredi (the Monfredi
Defendants). Prior to trial, Plaintiff settled his claims
against D & M and the Monfredi Defendants and the Court
granted their motions to be excused from participation at
trial. The Court directed that they remain on the verdict
sheet for a determination regarding their joint tortfeasor sta-
tus and comparative liability, if any.

Goodman presented a Motion for Compulsory Nonsuit
which the Court granted on the products liability claim only.
Plaintiff ’s claim proceeded to the jury on the negligence
claim alone. On February 7, 2006, the jury returned a verdict
in favor of all Defendants and specifically found that neither
Goodman nor the Monfredi Defendants were negligent. The
jury found that D & M was negligent but that the negligence
was not a cause in fact of any harm to the Decedent.

Plaintiff timely filed a Motion for Post-Trial Relief and an
Amended Motion for Post-Trial Relief seeking a new trial on
the negligence and products liability claims which was denied
by Order dated May 31, 2007. Goodman filed a Cross-Motion
for Post-Trial Relief seeking relief only in the event that

Plaintiff’s Motion for Post-Trial Relief was granted and to pre-
serve the record in the event of an appeal (Cross-Motion for
Post-Trial Relief, p. 1). The Court denied Goodman’s Cross-
Motion as moot. Plaintiff ’s Appeal to the Pennsylvania
Superior Court followed and Goodman filed a Cross Appeal.

The cause of action arose from the Decedent’s death at
the residence of the Monfredi Defendants on April 17, 2003
while he was servicing a furnace. It is not contested that the
Decedent was a neighbor and an HVAC technician and the
Monfredi Defendants had requested him to inspect and per-
form maintenance on their air conditioning unit and furnace.
The furnace was manufactured by Goodman and had been
installed and previously serviced by Defendant, D & M.

Upon originally inspecting the air conditioning unit and
furnace on April 15, 2003, Decedent advised Michael
Monfredi that the furnace needed a filter and agreed to
return to install the filter. When Decedent returned on April
17, 2003 to install the filter, he failed to turn off the electric-
ity to the furnace and, as a result, his forehead came into
contact with electrical wires in the lower compartment of the
furnace and he was fatally electrocuted by the contact.
There were no witnesses to this tragic event.

In his Statement of Matters Complained of on Appeal,
Plaintiff first argues that the Court erred in permitting
Goodman to introduce hearsay evidence from a non-testify-
ing expert’s report. Plaintiff refers to the report dated May 4,
2003 prepared by Raymond Little of R.R. Little Electric who
had been retained by the Monfredi Defendants. During cross-
examination of Michael Monfredi, Goodman’s counsel ques-
tioned Mr. Monfredi regarding the Little report although Mr.
Little had not testified by deposition or at trial. Plaintiff com-
plains that Goodman’s counsel also referenced the Little
report in his cross-examination of Plaintiff ’s expert, Dr.
Eugene Bartel, and again in his closing argument although
Plaintiff never had the opportunity to examine Mr. Little with
regard to his findings, and the jury never had the opportuni-
ty to evaluate Mr. Little’s qualifications or credibility.

The Little report was used by Goodman during cross-
examination of both Mr. Monfredi and Dr. Bartel.

The right of cross-examination includes the right to
examine the witness on any facts tending to refute
inferences or deductions arising from matters the
witness testified to on direct examination. Rafter v.
Raymark Industries, Inc., 429 Pa.Super. 360, 632
A.2d 897, 900 (1993) (quoting Kemp v. Qualls, 326
Pa.Super. 319, 473 A.2d 1369, 1371 (1984). The
scope of cross-examination involving a medical
expert includes reports or records which have not
been admitted into evidence but which tend to
refute that expert’s assertion.

Collins v. Cooper, 746 A.2d 615, 618 (Pa.Super. 2000).
On cross-examination, Goodman’s counsel asked Mr.

Monfredi about his retention of Raymond Little, quoted the
Little report’s conclusions and questioned Mr. Monfredi
about his conversations with Mr. Little. (Tr. pp. 138-140, 208,
212). Plaintiff objected on the grounds that the testimony
was hearsay and the Court ruled that such evidence did not
constitute hearsay evidence. (Tr. pp. 139, 208-211). Plaintiff
argues that Mr. Little’s statements and report were out of
court statements offered in court to establish the truth of the
matters asserted and were therefore inadmissible.

Here, the Little report was not used as a means of proving
the truth of the matters asserted therein. It was first discussed
on cross-examination of Michael Monfredi to show that Mr.
Little was the first expert retained by Plaintiff and that Dr.
Bartel was hired by Mr. Monfredi only after his receipt of an
unfavorable report by Mr. Little. The report was used in this
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circumstance to challenge Mr. Monfredi’s credibility.
The Monfredi Defendants produced the Little report

early in the litigation and the report was referenced in the
November 4, 2005 report of Goodman’s expert, Randall Bills,
as being part of the evidence he reviewed. Plaintiff ’s expert,
Dr. Eugene Bartel, testified about the Little report during his
discovery deposition on December 22, 2005 agreeing with
Mr. Little’s conclusion that the failure of Decedent to utilize
the on-off switch to turn off power and the bypass of the
blower door switch caused the accident. Michael Monfredi
testified that he was aware of Mr. Little’s conclusions and
that he retained Dr. Bartel only after hearing Mr. Little’s
conclusions. (Tr. pp. 208-215).

In his testimony, Dr. Bartel suggested that the furnace
was defectively designed or manufactured by Goodman.
This was not a conclusion contained in the Little report. The
Little report therefore tended to refute and contradict Dr.
Bartel’s conclusions.

In Boucher v. Pennsylvania Hospital, 831 A.2d 623
(Pa.Super. 1995), the Pennsylvania Superior Court held that it
was error for the trial court to preclude the cross-examina-
tion of an adverse expert witness with the report of a non-tes-
tifying expert. The trial court had prohibited the cross-exam-
ination because the adverse expert testified that he had not
relied on the other expert’s opinions in forming his own con-
clusions. Id. at 628. The Superior Court stated that the fact
that the non-testifying expert’s report contradicted the testi-
fying expert’s conclusions “implicates a consideration differ-
ent from that underlying the hearsay exception, and, rather,
goes to the proper scope of cross-examination.” Id. at 629.

The Superior Court explained that it was error for the
trial court to preclude cross-examination with the report of
the non-testifying expert:

Generally, ‘[e]very circumstance relating to the
direct testimony of an adverse witness or relating
to anything within his or her knowledge is a proper
subject for cross-examination, including any mat-
ter which might qualify or diminish the impact of
direct examination.’ (Citation omitted).
Specifically regarding medical experts, the ‘scope
of cross-examination involving a medical expert
includes reports or records which have not been
admitted into evidence but which tend to refute
that expert’s assertion.’ (Citation omitted).

Id. at 629. Accordingly, this Court properly permitted
Goodman’s counsel to cross-examine Dr. Bartel with Mr.
Little’s report.

Plaintiff further asserts that the Court erred in granting
Goodman’s Motion for Compulsory Nonsuit. Plaintiff argues
that while the furnace was altered subsequent to sale, such
alteration was a foreseeable response to a manufacturing
defect in the furnace. Plaintiff maintains that such foresee-
ability is a factor which must be considered in determining
causation in a strict liability case.

Plaintiff argues that to the extent that the Court granted
Defendant’s Compulsory Nonsuit on the basis of warnings
provided by Goodman, the warning concerning the blower
door switch was not related to any of the manufacturing or
design defects alleged by Plaintiff.

Plaintiff ’s Complaint alleged that the Decedent’s death
was the result of three manufacturing and design defects in
the Goodman furnace: 1) failure to insulate the internal com-
ponents of the furnace; 2) crossing of wires within the fur-
nace; and 3) improper design of the compartment door. In its
Motion for Compulsory Nonsuit, Goodman argued that the
furnace had been substantially altered subsequent to the
sale and that the furnace itself contained several warnings

that, if heeded, would have prevented the accident.
Specifically, Goodman argues that the warnings included a
warning not to alter the blower door switch that acted as a
fail safe interlock device shutting off electric power to the
lower furnace compartment when the lower compartment
door was removed. Further, there were specific warnings
located on the furnace and in written materials provided
with the furnace which warned against servicing the furnace
without first turning off the electricity.

Pennsylvania has adopted Section 402A of the
Restatement (Second) of Torts in products liability cases.
Webb v. Zern, 422 Pa. 424, 220 A.2d 853 (1966).

Section 402A reads in full as follows:

(1) One who sells any product in a defective condi-
tion unreasonably dangerous to the user or con-
sumer or to his property is subject to liability for
physical harm thereby caused to the ultimate user
or consumer, or to his property, if

(a) the seller is engaged in the business of sell-
ing such a product, and

(b) it is expected to and does reach the user or
consumer without a substantial change in the
condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in
the preparation and sale of his product, and

(b) the user or consumer has not bought the
product from or entered into any contractual
relation with the seller.

Restatement (Second) of Torts, Section 402A (1965).

Section 402A(1)(b) is of special concern in the within
matter. When Decedent came into contact with electric wires
in the interior of the lower compartment of the furnace, he
was electrocuted. The furnace had been equipped with two
safety devices which would have prevented the accident
except that one was not used and the other had been
bypassed: 1) the Decedent failed to use an off-on switch posi-
tioned on the side of the furnace; and 2) Michael Monfredi
admitted defeating a safety device by bypassing a blower
door switch that acted as a fail safe interlock device shutting
off electric power to the lower compartment of the furnace
when the lower compartment door was removed. (Tr. pp.
329, 330). It was not intended by the manufacturer that the
furnace would be opened without using the door switch or
that the blower door switch would be bypassed. It was not
intended that the lower compartment of the furnace would
be accessed by a body part while the electric power was on.
The purpose of both safety devices had been defeated.

Further, the evidence at trial showed that several written
warnings on the furnace itself, as well as written materials pro-
vided with the furnace, warned against performing service
without first turning off the electricity and warned against
bypassing or altering safety equipment. (Tr. pp. 824, 827;
Plaintiff’s Exhibits 4, 5, 6; Tr. pp. 79-80, 129; Tr. pp. 122-123; Tr.
p. 343). Dr. Bartel testified that the furnace had been equipped
with two safety devices, each of which would have independent-
ly prevented the accident if in use. (Tr. pp. 329-330).

Plaintiff did not offer any expert testimony or other evi-
dence that the Defendant’s warnings were not sufficient. Nor
was any evidence presented by Plaintiff tending to show that
the electricity had to be turned on while installing an air filter.
Further, Decedent was a trained HVAC technician and Dr.
Bartel concluded that Decedent would have known that live
electricity was present in the furnace while he was servicing
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it and because of his training and knowledge would have been
in a position to act in a safe manner. (Tr. pp. 345-347).

Under the circumstances, the Court determined that the
furnace was not an unreasonably dangerous product as a
matter of law. The Court considered the Decedent’s knowl-
edge of the danger presented by leaving the electricity on
while servicing the furnace in this situation, the warnings
provided and the avoidability of the dangers if the safety
switch had not been bypassed or the electricity turned off
prior to servicing the furnace. The tragic accident could
have been avoided if due care had been exercised by
Decedent’s turning off the electricity particularly in the face
of the many warnings.

Equally important is the Court’s determination that at the
time of Decedent’s death, the furnace had been substantial-
ly altered. The furnace was not intended to be used without
the door switch that had been bypassed and the lower com-
partment was not intended to be accessed with the electric
power turned on.

In view of the warnings which were provided by the man-
ufacturer, there is no need to engage in an analysis of
whether the negligence concept of foreseeability is applica-
ble in this situation as Plaintiff argues. The general rule in
Pennsylvania is that even where non-intended uses of a
product may be foreseeable by the manufacturer, such fore-
seeable misuse of a product will not support a product’s lia-
bility claim. Pennsylvania Department of General Services
v. United States Mineral Products Co., 898 A.2d 590, 600-601
(Pa. 2006). There are two limited exceptions to the general
rule which are not applicable here. Accordingly, the Court
did not err in granting Defendant’s Motion for Compulsory
Nonsuit as to the product liability claim.

For all of the foregoing reasons, this Court properly
denied Plaintiff ’s Motion for Post-Trial Relief.

BY THE COURT:
/s/Horgos, J.

Beneficial Consumer Discount Company
d/b/a Beneficial Mortgage

Company of Pennsylvania v.
Paul John Kern

Mortgage Foreclosure Action—Requirements of Responsive
Pleadings

1. Pro se defendant in mortgage foreclosure action
answered complaint by setting forth reasons in narrative
form why the mortgage company should not be allowed to
foreclose on the property.

2. Where pro se defendant’s unverified responses to the
complaint and subsequent Motion for Summary Judgment
did not deny the averments; and where pro se defendant
failed to answer the request for admissions, the averments in
the complaint were deemed admitted pursuant to Pa. R.C.P.
1029(b) and Pa R.C.P. 4.14(b) and mortgage company’s
Motion for Summary Judgment is properly granted.

3. Although pro se defendant alleged in his narrative
response that his now deceased mother, who was the mort-
gagor, was incompetent when a branch manager of the mort-
gage company went to her house and got her to execute the
mortgage, because pro se defendant presented no evidence
or affidavits to support this allegation, it did not raise an
issue of material fact.

(Sandra L. Kitman)

Marc S. Weisberg for Plaintiffs.
Paul John Kern, pro se.

No. GD 07-012588. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., July 11, 2008—The defendant has appealed this

Court’s granting plaintiff’s Motion for Summary Judgment.
Plaintiff filed a Complaint in Mortgage Foreclosure

against defendant with respect to property located at 122
View Street, Oakmont, Allegheny County. The Complaint
alleges that the property is owned by defendant and subject
to a mortgage executed by Shirley Ann Kern on July 3, 2000.1

Mrs. Kern transferred title to the property to the defendant
on January 17, 2003, and died January 28, 2003. The mort-
gage is in default because no payments have been made
since October 10, 2006. Plaintiff sent defendant Notice of
Intention to Foreclose and the notice required by the
Emergency Assistance Act of 1983.

The defendant, who is acting pro se, filed two unverified
pleadings entitled “Answer to Complaint.” One answer was
filed before plaintiff ’s Motion for Summary Judgment was
filed, and one was filed after. Neither pleading denies the
allegations in plaintiff ’s Complaint in Mortgage Foreclosure.
In fact, neither pleading responds to the specific averments
and paragraphs of the Complaint. Rather, in narrative form,
defendant sets forth reasons why he believes that plaintiff
should not be permitted to foreclose on the property.

Defendant alleges that his parents had a fifteen year
mortgage with plaintiff and that they had insurance which
provided that if they both died, the mortgage would be paid
off. Defendant’s father died in 1997. In 1999, his mother
developed lung cancer. During this time, defendant contends
that his mother was not in a “right” state of mind because
she was on pain medication and depressed. Defendant
claims that plaintiff ’s Penn Hills branch manager, Bob
Shoppe, went to Mrs. Kern’s home when she was alone and
got her to execute a thirty year mortgage which did not pro-
vide for insurance in case of her death. Defendant asserts
that Shoppe subsequently refused to offer Mrs. Kern insur-
ance because she had cancer.

Plaintiff filed a Motion for Summary Judgment which
asserts that there are no issues of material fact because (1) the
averments of the Complaint are deemed admitted, pursuant to
Pa. R.C.P. 1029(b), because defendant failed to respond to the
averments in the Complaint which required a response; and
(2) the averments of the Complaint were also set forth in a
Request for Admissions, sent to defendant on or about August
9, 2007, to which defendant failed to respond and, pursuant to
Pa. R.C.P. 4014 (b), they are deemed admitted.

The defendant does not dispute that there was a mortgage
and that it was in default; nor does he dispute the amount
owed as stated in the Complaint and the Affidavit of
Christina Allen, attached to plaintiff ’s motion.

In response to plaintiff ’s Motion for Summary Judgment,
defendant has failed to file any affidavits, documentation,
expert reports or other evidence which would support his
contentions. In Green Tree Consumer Discount Company v.
Newton, 909 A.2d 811 (Pa.Super. 2006), a mortgage foreclo-
sure action, the defendants asserted that they were never
informed that they were signing a mortgage and that one of
the parties to the mortgage was incompetent. In response to
Green Tree’s Motion for Summary Judgment, the defen-
dants, among other things, filed an expert report that
Herman Newton was incompetent and an affidavit that no
one discussed the existence of a mortgage with them. The
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Superior Court found that this clearly raised genuine issues
of material fact and reversed the trial court’s granting of
plaintiff ’s motion. Because the instant defendant failed to
present anything more than the allegations in his unverified
answers, the undersigned found that there were no genuine
issues of material fact in opposition to plaintiff ’s action in
mortgage foreclosure.

For the foregoing reasons, it was proper for the Court to
grant the plaintiff ’s Motion for Summary Judgment.

BY THE COURT:
/s/O’Brien, J.

1 Shirley Ann Kern was the defendant’s mother.

Monroe, Inc. v.
PSF Industries Incorporated

Contract—Non-suit

When a party fails to prove an element of a contract and
admits that it did not carry out all of the provisions of the
contract, a non-suit is appropriate at the end of the party’s
case-in-chief.

(Rhoda Shear Neft)
Jeffrey Ward for Plaintiff.
Ronald Cooper for Defendant.

No. GD 05-3733. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., July 25, 2008—I tried this case with a jury

from March 14th to March 21, 2007, after which the jury
entered a verdict in favor of Defendant, PSF Industries
Incorporated, a corporation (“PSF”) on its Counterclaim
against Plaintiff, Munroe, Inc., a Pennsylvania Corporation,
(“Munroe”), in the amount of $457,660.56.

The case involved a contract between Munroe and PSF
whereby Munroe would construct for PSF a pressure vessel,
known as an economizer, used in the pulpwood/paper manu-
facturing industry. PSF had agreed with Georgia Pacific (“G-
P”) to provide such an economizer for it at its plant in Toledo,
Oregon. PSF, normally a manufacturer of economizers, was
unable to meet the G-P schedule and contracted with Munroe
to manufacture the economizer according to its and G-P spec-
ifications. The contract was for $309,000. (N.T. I–p. 243).1

It was important that the economizer be delivered to the
G-P plant in Oregon at a time when the plant was shut down
so that its installation would not adversely effect production.

Munroe initiated the case against PSF, and PSF filed a
counterclaim. After presentation of Munroe’s case in chief, I
GRANTED a non-suit because it had refused PSF’s requests
to inspect the economizer before acceptance. I believed that
under the Uniform Commercial Code (UCC), 13 Pa.C.S.A.
§2513, inspection was an element of the contract as well as
required under the U.C.C. When Munroe refused inspection,
it failed to prove an element of its cause of action. The case
then proceeded on the counterclaim of PSF and the verdict
of $457,660.56 was returned. Munroe thereafter filed a time-
ly Motion for Post Trial Relief.

FACTS
The facts were that PSF entered the contract with

Munroe to build the economizer for a price of $309,900. A
written contract, along with various quotes and specifica-
tions, was entered and specifications required by G-P were
incorporated in the agreement. (Stipulated Exhibits A

through K). Counsel, before trial, had stipulated to a number
of exhibits, which was of great assistance to me and the jury
in the trial of this matter. Among the important provisions
were that the tubes, which carry the hot water into a “head-
er,” could not extend more that 1/16 of an inch into that head-
er and had to be appropriately welded so as to not separate
when in use. (N.T. Vol. II, pp. 190-196, and Exhibit X). The
contract also called for inspection of the economizer as it
progressed and access for such inspection was to be permit-
ted by Munroe upon 48 hours notice by PSF.

The notification provision was readily complied with and
PSF along with a G-P Representative made several visits to
Munroe’s Youngstown, Ohio plant where the economizer was
being fabricated.

The inspection process was obviously not only to see how
the vessel was being made, but also to ascertain that it was
on schedule. The contractual commitment was that it would
be completed in time for a planned plant shut down by G-P
so it could be installed without disrupting production.
Initially, January, 2005 was the targeted delivery date, but
due to some delays in fabricating and material acquisition,
the parties agreed to a delivery in February, 2005.2 The
planned shutdown was for February 21st.

It was also developed that Munroe had problems fabricat-
ing the tubes, and the welding of over 700 tubes into the
header took longer than anticipated. As a result, Munroe
incurred significant cost overruns, and acknowledged it had
under-estimated the project. (N.T. Vol. I, pp. 225, 250-255).

The participants in this project were Mark Metcalf,
Construction Manager for PSF, and his counterpart at
Munroe, Pete Isager, Chief Engineer. The two worked well
together and were able to iron out any difficulties that arose.
As Metcalf put it, it was a team effort to get the economizer
built. (N.T. Vol. II, pp. 52-55).

One issue that was resolved was the dispute over whether
a 5/16 on 7/16 inch spacing was to be used where the tubes
were welded into the header. While the specification by the
American Society of Mechanical Engineers (“ASME”) called
for 5/16, G-P preferred the 7/16 dimension since that was
what had been used on the economizer that was to be
replaced and G-P had gotten 57 years service from it.
Munroe agreed to the 7/16 spacing. (N.T. Vol. I, p. 153). In
this regard, ASME standards establish minimum standards
for boiler and pressure vessel construction. Munroe hired
Hartford Steam Boiler as an independent inspection agency
to verify that the unit met ASME standards. Its inspector,
one Herbert Campbell, testified that it did, but agreed that
customers could require specifications greater than ASME.
(N.T. Vol. II, p. 418). Further, certain weld strengths had to
be calculated by Mr. Campbell’s employer before it could
receive the ASME approvals, and this did not occur until
February 10. (N.T. Vol. II, p. 431).

An issue was raised by Munroe over a 1/16 inch gap that
G-P required. Use of the word “gap” is probably a misnomer,
but it appears that a 1/16 area of relief between the tube and
the hole in the header into which it was welded was to be
maintained. This “gap,” or area of relief, was to be main-
tained by use of 1/16 fiber washers. Munroe said this “gap”
was not part of the specifications, and was raised by G-P only
in the Sosnin inspection. (N.T. Vol. I, pp. 194-198; 238 & 240).

The record does not bear out his position, however, and in
fact, Munroe used the fiber washers throughout fabrication and
Munroe’s Plant Manager, John Wokulich, established a proce-
dure to achieve the 1/16 “gap” and the washers were seen in
abundance in use in the fabricating shop. (See, expecially, N.T.
Vol. I, pp. 190–196 & Exhibit X and also Vol. II, pp. 228-223).

As the project neared its completion in early February,
Munroe set about performing tests on the unit, both as to
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water tightness (the hydro test), and other tests as to the
integrity of the welds. Munroe had not tendered the unit as
being complete and in accord with the contract. Munroe gave
both Metcalf and G-P Quality Control Inspection, Frank
Sosnin access to the site on February 3 and 4, while these tests
were being performed. It appears the hydro test was largely
satisfactory while some of the integrity of the welds was veri-
fied via a series of mathematical calculation as noted above.

G-P Inspector, Sosnin, also took a look at the unit, and in
his judgment there “appeared” to be five areas of concern.
He wrote a report to G-P with copies to Munroe and PSF
(Exhibit FF). Those areas of concern were: (1) some tubes
did not have a 1/16 gap; (2) some were “bottomed out”; (3)
burring may be present in others; (4) some tubes had weld
inside from burning through; and (5) some tubes were not
cut square. The operative language of his report was the use
of the verb “it appears.” Based on that report, on February 4,
PSF’s Project Manager, Mark Metcalf sent an e-mail to his
counterpart at Munroe, Pete Isager. That e-mail, received in
evidence as Stipulated Exhibit BB, told Munroe not to ship
the unit, and that PSF and G-P wanted to inspect the econo-
mizer on February 9th Metcalf received no reply to his e-
mail, nor did he receive any reply to several phone calls
made to Isager.

We must keep in mind that February 4 was a Friday, and
Isager testified that he was tired by Friday evening, and it
was too late to telephone Metcalf. However, when Metcalf
got to Seattle he got a telephone call from a G-P representa-
tive advising of the Sosnin inspection, and asking for further
inspections. (N.T. Vol. II, pp. 65–69). This led to the above
request for inspections.

Metcalf received no reply to this e-mail, and sent a sec-
ond one on Monday, February 7th, (Exhibit CC) to Munroe at
10:39 A.M., specifically requesting a “bore scope” and sug-
gesting February 9th as the appropriate date. Less than 1
hour later, at 11:27 A.M., Munroe advised that no inspection
would be held; PSF was barred from any access to the unit;
and Munroe would later advise PSF of its position. (N.T. Vol.
II, pp. 70-71, and Vol. II, p. 206). This reply was the result of
a meeting of top management of Munroe, including
Chairman of the Board Philip Muck; his son, General
Manager, Michael Muck; and Vice President for Finance and
Administration, Stephen Zemba. (N.T. Vol. I, pp. 293-294).

Upon receipt of the above e-mail, PSF turned to its attor-
ney, one John Dippold, who on February 8th wrote to Munroe
stating that he believed they were in violation of their con-
tract. (Stip. Exhibit JJ, N.T. Vol. II, pp. 89, 131).

This letter was like manna from heaven for the belea-
guered Munroe, which had the expensive economizer on
site, wanted it out the door, and which had some potential
problems as they “appeared” to Frank Sosnin. They chose to
treat this letter as “threatening” and pulled further back into
their shell, including turning away from the plant, on
February 9th, the G-P officials who had traveled there from
Oregon for an inspection, which they wanted to be a “bore
scope” examination of the economizer. As the name implies,
it is a test which permits inspection of the inside of tubes
(the bore) so as to see the quality of welds and other instal-
lations. This is what PSF and G-P wanted to do to the econo-
mizer on February 9, but were denied access.

The next day, Attorney Dippold sent a second letter, by
fax, declaring Munroe to be in breach of the agreement, cit-
ing among other things, his belief of the terms and conditions
violated by Munroe.

It turned out that some of the specifications cited by
Dippold were not, in fact, in the contract between Munroe
and PSF. It is abundantly clear, however, that PSF was not
pleased with Munroe’s sudden incommunicado posture. In

any event, Munroe had denied access, which is contrary to
the contract, and denied inspection, which is contrary to UCC
Section 2513. Munroe filed suit against PSF 2 days later.

After the above refusal of inspection, PSF ultimately
declared Munroe to be in breach of the contract. At that
point it had paid substantial funds to Munroe, but its primary
concern was with G-P, and of its contract with G-P, which
had a $25,000 a day penalty provision if the economizer was
not installed at the G-P plant by March, 2005. PSF President,
and CEO, Stanley Miller, who testified, explained that due to
his long association with G-P, he was able to avoid paying the
penalty in return for PSF making the economizer, and
installing it in 2006 at the same price as the 2005 contract.
This obviously cost PSF considerably more money, and this
formed the basis of their counterclaim. (N.T. Vol. II, p. 150).

Evidence was presented by Miller, Kevin Barr, Project
Manger for G-P at the Oregon site, and Charles Schafer,
Chief Financial Officer of PSF, plus stipulated Exhibits as to
PSF’s monetary damages, which were agreed to be
$457,660.56, and were set forth in Stipulation Exhibit K (N.T.
Vol. II, pp. 179, et seq.).

Finally, Isager himself did a bore scope on that fateful
Friday, February 4, after the plant had closed, and after the
“disappointing” observation by Sosnin as to some of the
problems as they “appeared” to him. (N.T. Vol. I, pp. 162-
166). That exam was not offered by Munroe even though it
was done that night, with a bore scope tool that Munroe had
on site. Isager also admitted that his examination showed
gaps exceeding 1/16 inch. (N.T. Vol. I, p. 164, 11 18-25). That
Munroe did not offer this bore scope, or the results thereof
suggests that it would not support Munroe’s position. It also
suggests why Munroe refused inspection by PSF or G-P.

Munroe, in rebuttal, sought to introduce evidence of a
bore scope it had done on the economizer in April. It pur-
ported to show that some welds had failed, but most had not.
I rejected this offer as irrelevant, given that it was done long
after the inspection had been refused, and PSF declared
Munroe to be in breach and Munroe had filed suit. Further,
Munroe had resisted efforts of PSF to address this bore
scope earlier in the case, and asserted it was privileged as
attorney work product. (See N.T. Vol. I, pp. 183-184).

The case then went to the jury, and it returned its verdict
in favor of PSF, and against Munroe in the amount of
$457,660.56.

ANALYSIS
The critical issue here, from my perspective, is the pro-

priety of my GRANTING the non-suit to PSF at the close of
Munroe’s case based on the right to inspection provided
under the UCC. That section appears at 13 Pa.C.S.A. §2513.
The relevant section is 2513 (a), which reads:

(a) General Rule–Unless otherwise agreed and sub-
ject to subsection (c), where goods are tendered or
delivered or identified to the contract for sale, the
buyer has a right before payment or acceptance to
inspect them at any reasonable place and time, and
in any reasonable manner. When the seller is
required or authorized to send the goods to the
buyer, the inspection may be after their arrival.

Subsection (c) is not here relevant.

In a nutshell, Munroe was anxious to get the economizer
out of its plant since it had endured significant cost over-
runs, and this large structure was taking up a lot of space in
its Youngstown, Ohio fabricating shop. Thus, it believed it
had completed the unit in early February, and conducted
various tests to prove it was adequate for the job and was
approved by the ASME inspector.
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While Munroe has argued that PSF breached the contract
first, by suggesting that PSF only belatedly imposed certain
specifications which had not been met, and which Munroe
argues were not part of the contract, the evidence only
showed that after Munroe had done its testing on February
4, PSF and G-P wanted a closer look at the matters found by
Sosnin; they had not rejected the economizer, and Munroe
did not actually tender the economizer on February 4.
Assuming arguendo that it did so tender, under the UCC,
PSF had the right “before acceptance” to inspect. Inspection
was denied, and thus the breach by Munroe.

Munroe did not deny that it refused inspection. It would
elevate form over substance to deny a non-suit when the fail-
ure to comply with the UCC was clear and undisputed. Thus,
I saw no point in engaging in a charade that would waste court
time, and the jury’s time. (N.T. Vol. I, pp. 455-459, and N.T. Vol.
I, pp. 26-31) Billig v. Skuarla, 853 Pa. 1042 (Pa.Super. 2004).

The matter of a bore scope was brought up several times
in the course of the case. It seems that bore scopes were
done after the fact by both, parties, but each side objected to
the others. First, PSF’s counsel attempted to question Pete
Isager, of Munroe about it, but Counsel for Munroe objected,
saying it was privileged as a test he had ordered, and thus it
became his work product. (N.T. Vol. I, pp. 183-184). Munroe
also argued that this bore scope showed over 200 failures,
per the G-P specification, and thus, G-P would not have
accepted the unit in any event. Munroe also asserted that
this G-P specification was not communicated to it, and it
simply built the economizer according to ASME standards.
The Munroe theory was that its unit met ASME standards,
and G-P’s rejection was none of its concern. I rejected this
offer as irrelevant as well as it seemed to me that Munroe
was playing fast and loose with “bore scopes” since it had
claimed as its attorney’s “work product” its April bore scope,
but wanted to use the one that PSF had gotten later. (N.T. Vol.
I, pp. 183-184, and N.T. Vol. II, pp. 167-170, pp. 188-193).
Finally, as noted, Isager had done one himself on the evening
of February 4 when the issue first arose. That it was not
offered suggests it would not support Munroe’s position. As
noted above, the 1/16 gap was well known to Munroe, and its
Plant Manager developed techniques to provide it.

For the same reason, I barred Munroe’s effort to use a
post-event letter, purportedly signed by Miller, as proof of
“rejection” of the economizer so as to contradict Miller and
G-P representative Barr who said they never rejected the
unit. I found this post litem motam letter irrelevant, since
there had been no tender and inspection had been denied so
the word “rejection” was used only in laymen’s terms and a
“rejection” after no tender would prove nothing and only
confuse the jury. (N.T. Vol. II, pp. 241-244).

With respect to the other exceptions raised by Munroe,
they are all covered by the rubric that the verdict winner is
entitled to every inference in its favor. (See, Martin v. Evans,
711 A.2d 458 (Pa. 1998); and Rohm and Hass Co. v.
Continental Cas. Co., 732 A.2d 1236 (Pa.Super. 1999). Thus,
the jury made the appropriate credibility judgments, and the
verdict was supported by adequate evidence. Accordingly,
the Post-Trial Motion from Munroe is DENIED, and the ver-
dict is AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

Dated: July 25, 2008

1 The official Transcript is in two separate volumes, but not
continuously paginated. Therefore, Transcript references
will designate the two Volumes as I and II.
2 Unless otherwise indicated, all dates are in 2005.

Scott Snyder, Shanni Snyder, Mark Snyder,
George Snyder, Estate of Michael Tomko

by and through its executor, Matthew
Snyder, by and through his guardian v.

James Comunale, North Versailles
Township and John Doe

Prothonotary—Timely Filing of Appeal—Breakdown of
Court System

1. Information gleaned from the Prothonotary regarding
the filing of an appeal does not constitute a “breakdown” of
the Court System when the information is only a statement of
when an appeal should be filed and the party seeking to take
the appeal does not take the proper action to file it timely.

2. Failure to follow the Rules of Appellate Procedure can
lead to the dismissal of an appeal.

(Rhoda Shear Neft)
Plaintiffs, pro se.
Philip Sbrolla for Defendant.

No. GD 07-3262. In the Court of Common Pleas of Allegheny
County, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., July 29, 2008—This matter involves an appeal

by Plaintiffs, Scott Snyder, Shanni Snyder, Mark Snyder,
George Snyder, Estate of Michael Tomko by and through its
executor Matthew Snyder, by and through his guardian, col-
lectively (“Snyder”) from my order of August 24, 2007, sus-
taining the Preliminary Objections of Defendants, James
Comunale, North Versailles Township and John Doe,
(“Comunale”) wherein I dismissed their Complaint. The
appeal is before the Commonwealth Court.

The appeal was filed on October 15, 2007,1 which was
more than 30 days from my Order dismissing the Complaint.
Comunale filed a Motion to Quash that appeal as being
untimely. In response to the Motion, Snyder filed a response
wherein it asserted that:

In this case, Snyder visited the Prothonotary (of
Allegheny County) on September 24, 2007, to file a
notice of appeal. He was told that the judgment was
not entered until that day and the appeal should be
against the judgment.

On June 9, 2008, Senior Judge Barry F. Feudale of the
Commonwealth Court issued an Order wherein he noted the
response of Snyder to the Motion to Quash, and asked that an
evidentiary hearing be conducted by me with respect to the
above response. He specifically said: “….where a factual
issue is involved, the trial court is the better forum to enter-
tain the petition so that an evidentiary hearing may be con-
ducted.” (MEMORANDUM AND ORDER, No. 217 C.D.
2008, 6/9/08, p. 2, Feudale, SJ.).

I conducted that evidentiary hearing on July 9, 2008, at
which counsel for Comunale appeared, and Appellant,
George Snyder, alone, and pro se, appeared. He acknowl-
edged that he was not an attorney, and was appearing pro se.

After being sworn, Mr. Snyder testified that “approxi-
mately” on September 24th, he went to the Prothonotary’s
office on the first floor of the City-County Building, 414 Grant
Street City of Pittsburgh. His purpose was to file a Notice of
Appeal to my August 24th Order. He began to testify about
what a Prothonotary’s clerk told him, which immediately
drew a hearsay objection from Defense Counsel. I did not
overrule the objection, since it was well taken, but said that I
would reserve ruling, and would give Snyder as a non-lawyer,
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the chance to say what he wanted to say. (N.T. pp. 13-14).
His testimony was that this unidentified clerk, who was a

female, said to him: “…the judgment was just entered…and it’s
the judgment that should be appealed.” (N.T. p. 17, ll. 19-25).

He also testified that he knew that Prothonotary Clerks
were not permitted to give legal advice, and that signs were
posted to that effect. He further acknowledged that his filing
was not refused. (N.T. p. 16, ll. 7-15). Snyder then left, and
did not telephone any of his advisors, or the other litigants,
(even though he had a cell phone with him) (N.T. p. 20), or
attempt to modify the documents he had with him. (N.T. p.
20). He did not now have those documents, and said they had
been re-done for the filing in October. (N.T. p. 16). He further
testified that he had a medical condition, which interfered
with his ability to recall. (Plaintiff ’s Exhibit “A”; N.T. p. 48).

Counsel for Comunale, on cross-examination, elicited
that Snyder had plead guilty to a crime establishing crimen
falsi, which is discussed infra.

Analysis
The gravamen of the Commonwealth Court Order is

whether Snyder was prevented from filing his appeal on a
timely basis because of a “breakdown” in the Court system.
Nixon v. Nixon, 198 A. 154 (Pa. 1938); Baker v. City of
Philadelphia, 603 A.2d 686 (Pa.Cmwlth. 1992); and
Commonwealth v. Coolbaugh, 770 A.2d 788 (Pa.Super. 2001).
Comunale’s Counsel accurately points out that it is Snyder’s
burden to prove that proposition.

I am satisfied that the Prothonotary is part of the Court
system and a “breakdown” there can be considered as a
“breakdown” of the Court system. Paul v. Commonwealth,
651 A.2d 711 (Pa. Cmwlth 1994). In Paul, a timely mailed
Petition was indeed in the prothonotary’s possession, but had
not yet been docketed. The Court’s grant of a nunc pro tunc
appeal there was appropriate and well reasoned.

Here, however, there was no “breakdown,” but merely a
conversation with an unknown clerk whose statements are
properly barred as hearsay. Pa. Rule of Evidence 801, et. seq.
Clearly, the statement attributed to her, to wit, “…the judg-
ment was just entered…and it’s the judgment that should be
appealed,” (N.T. p. 17, l. 19-25), is an out of court statement
offered for the truth thereof. Classic hearsay and I sustain
Counsel’s objection.

Even if I were to consider the hearsay admissible, it hard-
ly amounts to a “breakdown.” At best, it is misleading legal
advice—something the clerk is not to do and which Snyder
knew she was not to do. (N.T. p. 19, ll. 1-12). The appeal doc-
uments he had with him were not refused and he did not call
any of his advisors or his co-plaintiffs for advice. A represen-
tative of the then Prothonotary’s office, Mr. Michael
McGeever, testified as to how that office functioned and cor-
roborated the “no legal advice” standard. Moreover, Snyder
made no effort to locate this clerk or have her testify. As
noted previously by me, pro se status of a litigant does not
warrant special consideration or the relaxation of applicable
Rules or Laws. See, Peters Creek Sanitary Auth’y v. Welch,
681 A.2d 167 (Pa. 1995); and Green v. Harmony House North
15th Street Housing Assoc., Inc., 684 A.2d 1112 (Pa.Cmwlth.
1996). In addition, Snyder testified that he and his relatives
(the other pro se Appellants) had a cadre of non-profession-
als who gave them advice, including his daughter’s paralegal
friend. (N.T. p. 16; 52). Indeed, the Appeal filed in October
was filed electronically. (N.T. p. 45).

Further, his testimony, was that it was “approximately
September 24, 2007” when these events happened. (N.T. p. 9,
ll. 1-13). Thus, he may not have been timely regardless of
what he was told. My Order of dismissal was entered on
August 24. The 30 day appeal period ran on September 23.

Since September 23 was a Sunday, the next day, September
24, was the last day to file. Therefore, if Snyder’s testimony
is only an “approximation,” he may have been out of time
anyway if he was there on Tuesday or Wednesday. United
States National Bank of Johnstown v. Johnson, 487 A.2d 809
(Pa. 1985). Given his testimony that his ability to recall has
been hampered over the last two years, his testimony is of
dubious weight.

While Snyder testified that he re-did the documents he
wanted to file and does not now have them, it would have
been a simple matter to cross out the word “order,” or “dis-
missal,” or whatever was in that document and write in the
word “judgment.” According to him, the judgment was
already entered (had just been entered), so it was on the
docket and his appeal would have been timely.

In this regard, I gave thought to whether the entry of the
judgment after the dismissal of the Complaint on
Preliminary Objections (a strange occurrence never before
seen by me) started another appeal period. I did not think it
did and I rely on United States National Bank of Johnstown,
supra, for that proposition. If it did, however, then the appeal
is timely. This is not an evidentiary matter, however, and I
leave that to the reviewing Court.

Counsel introduced evidence of Snyder’s guilty plea to fil-
ing a false income tax return and to interfering with the
administration of the Internal Revenue Laws (See
Defendants’ Exhibit “A,” dated October 19, 2000, of their
Proposed Findings of Fact and Conclusions of Law); and
Snyder filed his response thereto in a document entitled
“Notice to Cease and Desist from violations of 18 USC §1512
and 18 USC §1513 + Home Invasion,” to which he has added
me and Counsel for Comunale. While the guilty plea to the
crimes charged is evidence of crimen falsi, I have not con-
sidered it in my resolution here.

Rather, I find that Snyder has not offered sufficient evi-
dence to warrant any finding by me that his appeal should be
found timely, nunc pro tunc.

I do not find him to have been misled, and there is no evidence
that he was. I further find no breakdown in the Court system.

I further note that since Snyder is not an attorney and was
appearing pro se, I do not believe he can enjoy any represen-
tative status on behalf of the other 4 pro se Plaintiffs. See for
instance, Walacavage v. Excel, 480 A.2d 281 (Pa.Super. 1984).

BY THE COURT:
/s/O’Reilly, J.

Date: July 29, 2008

1 Unless otherwise indicated, all dates are in 2007.

Commonwealth of Pennsylvania v.
Allen Brown

Weight and Sufficiency of Evidence—Sentencing
Guidelines—Ineffective Assistance of Counsel

1. A jury found defendant guilty of rape and hindering
apprehension, and lesser charges for each offense.

2. As it is the fact-finder’s province to weigh the evidence
and determine credibility of witnesses, the testimony at trial
of the victim, the defendant’s daughter, who was then 16
years old, describing how her father had raped her several
years earlier, along with corroborating evidence, was suffi-
cient evidence to support a guilty verdict on the rape, incest,
and lesser related charges.

3. Likewise, the evidence presented at trial that defen-
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dant attempted to pass off another young woman as his
daughter and have her recant the rape allegation, was suffi-
cient evidence to support a guilty verdict on the hindering
prosecution and lesser related charges.

4. The fact that at the time of trial the daughter could not
give an exact date of when she was raped, but could state
only that it occurred when she was 12 or 13; and the fact that
she stated that the rape occurred in 2005 at the preliminary
hearing and in 2004 at the trial, does not require that the jury
disregard her testimony or give it less weight.

5. There is no abuse of discretion in imposing consecutive
sentences as there is long-standing precedent of
Pennsylvania appellate courts’ affirming the sentencing
judge’s discretion to impose either concurrent or consecu-
tive sentences.

6. The sentencing guidelines are merely advisory and as
the sentencing judge reviewed the guidelines on the record,
reviewed a presentence report, and stated on the record the
reasons for deviating from the guidelines, such deviation
was not an abuse of discretion.

7. Defendant raised a claim of ineffective assistance of
counsel based on his attorney’s apparent confusion between
the procedures for refreshing recollection and impeaching
with a prior inconsistent statement when he was cross-exam-
ining the daughter regarding the date she reported the rape.

8. This cross-examination is not a basis for an ineffective
assistance claim as the date the crime was reported has no
bearing on whether or not the defendant committed the
crimes and, therefore, no prejudice resulted from his attor-
ney’s cross-examination.

9. Defendant also raised as ineffective assistance of coun-
sel his attorney’s failure to introduce taped conversations
which defendant maintained were between himself and his
daughter in which he maintains his daughter recanted her
allegations against him.

10. Counsel’s failure to introduce the tapes was not inef-
fective assistance as his daughter denied at trial that she
spoke to her father after the charges were filed and, addi-
tionally, the defendant made no plausible showing of authen-
ticating the voice on the recordings and the recordings were,
therefore, inadmissible.

(Sandra L. Kitman)

Shanicka Kennedy for the Commonwealth.
Frank Walker for Defendant.

No. CC 200508971, 200617483. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., June 10, 2008—The Defendant has

appealed from this Court’s Order of January 7, 2008, which
denied his Post Sentence Motions. A review of the record
reveals that the Defendant has failed to raise any meritorious
issues and, therefore, this Court’s Order must be affirmed.

The Defendant was charged at CC 200508971 with Rape,1

Incest,2 Statutory Sexual Assault,3 Endangering the Welfare
of a Child4 and Corruption of Minors5 and at CC200617483
with Hindering Apprehension or Prosecution,6 Obstructing
the Administration of Law7 and Criminal Conspiracy.8

Following a jury trial, he was convicted of all charges. On
August 16, 2007, he appeared before this Court and was sen-
tenced to consecutive terms of imprisonment of seven (7) to
fourteen (14) years on the Rape count, and one (1) to two (2)
years at both the Incest and Criminal Conspiracy counts, for
an aggregate sentence of nine (8) to eighteen (l8) years. Post-
Sentence Motions were timely filed and denied by this Court
on January 7, 2008.9 This appeal followed.

On appeal, the Defendant raises a number of issues which

are addressed as follows:

1. Weight and Sufficiency
The Defendant initially challenges the weight of the evi-

dence and its sufficiency to sustain a conviction. Both chal-
lenges fail.

When reviewing a challenge to the sufficiency of the evi-
dence, the appellate court “must determine whether the evi-
dence admitted at trial, and all reasonable inferences
derived therefrom, when viewed in the light most favorable
to the commonwealth as verdict winner, supports all of the
elements of the offense beyond a reasonable doubt...[The
appellate court] may not substitute [its] own judgment for
the jury’s, as it is the fact-finder’s province to weigh the evi-
dence, determine the credibility of witnesses and believe all,
part or none of the evidence submitted.” Commonwealth v.
Cooper, 941 A.2d 655, 662 (Pa. 2007).

At trial, the Defendant’s daughter, Kayla Brown, then 16
years-old, testified that during the winter several years
prior, she overheard an argument between her parents dur-
ing which the Defendant was attempting to have sex with his
wife, Esther (Kayla’s mother) and she refused. Kayla broke
up the fight by threatening to call the police. After her moth-
er left for work, Kayla was alone in the house with her father
before she left for school. The Defendant summoned her,
purportedly to comfort her after the fight, but then began to
touch her. He then pushed her to the floor, restrained her,
undressed her and had intercourse with her. Kayla did not
tell anyone about what had happened until several years
later at a women’s gathering at her pastor’s house.

After the Defendant was charged, he contacted his then-
attorney, Public Defender Michelle Collins, Esquire, and
indicated that Kayla had called him and recanted her allega-
tions. Robert Keys, an investigator with the Public
Defender’s Office, spoke with, and eventually met, a young
woman claiming to be the Defendant’s daughter, Kayla (and
who was the same woman the Defendant identified as Kayla
from a photograph). Upon hearing the woman’s recantation,
Mr. Keyes contacted the then-assigned Assistant District
Attorney, Dan Cuddy, Esquire, who arranged a meeting with
all parties involved. At the meeting it was learned, through
Mr. Keyes’ identification, that Kayla was not the young
woman with whom he had met, and that the Defendant had
attempted to pass off an as-yet unidentified woman as Kayla
for the purpose of recanting the allegations and attempting
to have the charges dismissed.

These facts, as presented at trial, are more than sufficient to
sustain the convictions for rape, hindering apprehension and
the myriad lesser charges for each offense. This claim must fail.

Alternatively, a challenge to the weight of the evidence
“concedes that sufficient evidence exists to sustain the ver-
dict, but questions which evidence is to be believed.”
Commonwealth v. Morgan, 913 A.2d 906, 909 (Pa.Super.
2006). “The weight of the evidence is exclusively for the
finder of fact who is free to believe all, part or none of the
evidence and to determine the credibility of the witnesses.
An appellate court cannot substitute its judgment for that of
the finder of fact. Thus, [an appellate court] may only
reverse the lower court’s verdict if it is so contrary to the
evidence as to shock one’s sense of justice.” Id.

With regard to the weight claim, the Defendant takes par-
ticular issue with Kayla’s inability to remember the exact
date of the offense. He argues that because she was unable
to provide an exact date, her testimony should have been
essentially disregarded as being false or incredible.

“It is the duty of the prosecutor to ‘fix the date when an
alleged offense occurred with reasonable certainty’….
However, ‘due process is not reducible to a mathematical for-
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mula’ and the Commonwealth does not always need to prove a
single specific date of an alleged crime…. Permissible leeway
varies with the nature of the crime and the age and condition
of the victim balanced against the rights of the accused.”
Commonwealth v. Einhorn, 911 A.2d 960, 977-78 (Pa.Super.
2006). The events of the instant case occurred when Kayla
was 12 or 13 years old. She was able to fix the general time
period of the assault to the winter months when she and her
family were living in a house on Rural Street in East Liberty
and when she was attending Sterett Classical Academy.
Additionally, though she could not provide a specific date for
the offense, she was able to fix the events to the morning when
she overheard and broke up the fight between her parents.
Esther Brown provided supporting testimony which indicated
that the family was indeed living on Rural Street during the
winter months when Kayla was attending Sterett Classical
Academy. Mrs. Brown also testified that she and the
Defendant had indeed fought about sex one morning and that
Kayla had broken up the fight by threatening to call the police.

Given Kayla’s young age and the obviously traumatic
events involved, this Court would not expect her to give the
precise date and time the rape occurred several years after
the fact. The information she was able to provide, coupled
with the corroborating testimony of her mother, was enough
to satisfy the requirements of the crimes code. There was no
reason for the jury to either disregard her testimony in its
entirety or give it less weight for her failure to identify a par-
ticular date of the offense, as the Defendant now argues.

The Defendant also attempts to parse Kayla’s testimony
regarding the date she first revealed the rape for alleged proof
that she is lying. He argues that at trial, she identified the date
as being sometime in 2004, whereas at the preliminary hear-
ing she placed the date sometime in April or May of 2005.

As with the date of the offense, above, Kayla was not able
to remember the specific date she told her mother and pastor
of the rape, though she did testify that it occurred during a
women’s meeting at her pastor’s house. Both Esther Brown
and Karen Givner, the pastor’s wife, were present at the meet-
ing for Kayla’s revelations and corroborated her testimony at
trial. The fact that Kayla was unable to place an exact date on
the meeting is not significant and is not a basis for a success-
ful weight of the evidence argument. This claim must fail.

2. Sentencing Issues
Next, the Defendant argues that this Court erred in

imposing consecutive sentences and that it also failed to
place its reasons for deviating from the sentencing guide-
lines on the record. Both claims are meritless.

It is well-settled that “sentencing is a matter vested in the
sound discretion of the sentencing judge, and a sentence will
not be disturbed on appeal absent an abuse of discretion. In
this context, an abuse of discretion is not shown merely by
an error in judgment. Rather, the appellant must establish,
by reference to the record, that the sentencing court ignored
or misapplied the law, exercised its judgment for reasons of
partiality, prejudice, bias or ill will or arrived at a manifest-
ly unreasonable decision.” Commonwealth v. Hardy, 939
A.2d 974, 980 (Pa.Super. 2007).

With regard to the imposition of consecutive sentences,
“long standing precedent of [the Pennsylvania appellate
courts] recognizes that 42 Pa.C.S.A. §9721 affords the sen-
tencing court discretion to impose its sentence concurrently
or consecutively to other sentences being imposed at the
same time or to sentences already imposed….[C]hallenge to
the exercise of this discretion does not raise a substantial
question” regarding sentencing. Commonwealth v. Marts,
889 A.2d 608, 612 (Pa.Super. 2005). See also Commonwealth
v. Lloyd, 878 A.2d 867, 873 (Pa.Super. 2005). The consecutive

sentences imposed in this case - seven (7) to fourteen (14)
years for Rape, one (1) to two (2) years for Incest and one (1)
to two (2) years for Corruption of Minors—were well within
this Court’s discretion and appropriate given the facts and
circumstances of this case. This claim is meritless.

The Defendant’s second sentencing claim, that this Court
erred in imposing a sentence outside the guidelines and failing
to place its reasons for doing so on the record, is also meritless.

“Where an excessive sentence claims is based on devia-
tion from the sentencing guidelines, [the appellate courts]
look for an indication that the sentencing court understood
the suggested sentencing range….When there is such an
indication, the sentencing court may deviate from the sen-
tencing guidelines to fashion a sentence which takes into
account the protection for the public, the rehabilitative
needs of the defendant and the gravity of the particular
offenses as it relates to the impact on the life of the victim
and the community, so long as the court also states of record
the factual basis and specific reasons which compel him [or
her] to deviate from the guideline range….Thus, simply stat-
ed, the sentencing guidelines are merely advisory and the
sentencing court may sentence a defendant outside the
guidelines as long as the sentencing court places its reasons
for doing so on the record.” Commonwealth v. Tirado, 870
A.2d 362, 368 (Pa.Super. 2005), emphasis added.

At the sentencing hearing, the Court first indicated that it
understood the applicable sentencing guidelines:

THE COURT: I have the guidelines indicating that
the defendant on the count of rape has an offense
gravity score of 12, prior record score of 0, which is
a sentence of 36 in the mitigated, 48 to 66 in the
standard, 78 in the aggravated. Incest, it is a 7 and
a 0, which is 6 to 14 months in the standard range.

At statutory sexual assault, it is an offense gravity
score of 7; prior record score of 0, which is 6 to 14
in the standard.

Endangering the welfare of a child is a 5 and a zero;
a standard range sentence of RS to 9.

Corruption of minors is an offense gravity score of
5, a prior record score of 0, and a standard sentence
of RS to 9.

(Sentencing Hearing Transcript, p. 2-3).
Having demonstrated its understanding of the guideline

ranges, this Court placed its reasons for deviating from the
guidelines on the record:

THE COURT: Mr. Brown, I know that this has had an
enormous impact on the victim in this case, who is
your daughter. You violated a position of trust.
Apparently according to the testimony you tried to
force your wife or did force your wife to have sex with
you. She left for work and you raped your daughter.
You also tried to hinder the apprehension of justice,
according to the jury verdict, by having someone pose
as your daughter saying that the charges never hap-
pened. If it were not for coincidence, it’s possible that
we would have never found that out.

For all of these reasons, the Court is going to sen-
tence slightly above the guidelines on three counts,
a minor deviation.

(Sentencing Hearing Transcript, p. 12-13).
Moreover, this Court also indicated that it had ordered,

read and considered a presentence report, (Sentencing
Hearing Transcript, p. 2). “A sentencing judge can satisfy the
requirement of placing on the record the reasons for imposing
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sentence by indicating that he or she has been informed by a
presentence report.” Commonwealth v. Pollard, 832 A.2d 517,
526 (Pa.Super. 2003). Upon the trial court’s review and consid-
eration of a presentence report, as was the case here, the
appellate courts are “required to presume that the trial court
properly weighted the mitigating factors present in the case.”
Commonwealth v. Fowler, 893 A.2d 758, 767 (Pa.Super. 2006).

Therefore, because the Court both placed its reasons on
the record, read and considered a Presentence Report and
noted the same on the record, these claims must fail.

3. Ineffective Assistance of Counsel Claims
The Defendant also raises two ineffective assistance of

counsel claims within the context of this Court’s rulings on
his Post-Sentence Motions. Because his ineffectiveness
claims were raised in Post-Sentence Motions, the appellate
courts “review [the] denial of relief by determining if [the
trial court’s] findings are supported by the record and its
order is free of legal error.” Commonwealth v. Davis, 861
A.2d 310, 325 (Pa.Super. 2004). Though Commonwealth v.
Grant, 813 A.2d 726 (Pa. 2002) affords this Court the option
of deferring review of ineffectiveness claims until collateral
review, the record is, at present, sufficiently developed to
permit this Court to address his claims, as follows:

It is by now well-established that in order to “prevail on an
ineffective assistance of counsel claim, the defendant bears
the burden of establishing: 1) an underlying claim of
arguable merit; 2) no reasonable basis for counsel’s act or
omission; and 3) prejudice as a result, that its, a reasonable
probability that but for counsel’s act or omission, the outcome
of the proceedings would have been different….Counsel is
presumed to have been effective…[and] a failure to satisfy
any prong of this test is fatal to the ineffectiveness claim.”
Commonwealth v. Cooper, 941 A.2d 655, 664 (Pa. 2007). As
the Defendant’s ineffectiveness claims are raised within the
context of this Court’s alleged error in the denial of the Post-
Sentence Motions, the Defendant must first establish coun-
sel’s ineffectiveness before this Court will be found to have
erred in the denial of his Post-Sentence Motions.

a. Cross-Examination of the Victim

The Defendant’s first allegation of ineffectiveness con-
cerns his counsel’s cross-examination of Kayla with respect
to the date the rape was first reported. He specifically takes
issue with the following cross-examination of Kayla:

Q. (Mr. Walker): When did you first tell somebody
about this incident?

A. (Ms. Brown): At my Pastor’s house.

Q. What year was that?

A. Around 2004.

Q. Isn’t it true that you told them in 2005?

A. I don’t remember.

Q. Would a copy of the preliminary hearing tran-
script refresh your recollection?

A. Yes…

…Q. I’ll hand you a copy of the preliminary hearing
transcript from 2005. Would you read lines 16
through 25 to yourself, please. For the record, this
is on page 20. Are you finished reading?

A. Yes.

Q. After reading the preliminary hearing transcript
isn’t it clear that you testified you told your Pastor
about this incident in 2005?

A. I’m not sure.

MR. WALKER: Your Honor, with the permission of
the Court, I would like to read into the record a cer-
tified copy of the preliminary hearing transcript
taken in 2005.

MS. KENNEDY: That’s not proper impeachment,
and it mischaracterizes the testimony. On page 20
there is no mention of it being 2005. For counsel to
read that into the record is inappropriate.

THE COURT: I will sustain the objection.

(Trial Transcript, p. 58-59).
As the above portion of the transcript demonstrates,

counsel did bungle this portion of his cross-examination
when he apparently confused the proper procedures for
refreshing recollection and impeaching with a prior incon-
sistent statement. However, despite counsel’s above error,
the Defendant has not demonstrated the remaining elements
of the claim, namely that but for the error, the result would
have been different.

As noted above, the Commonwealth is entitled to some
leeway with regard to dates when a young victim is involved.
The actual date Kayla reported the rape is of no significance
in this case, as it bears no relation to either the date of the
rape, nor does it make it more or less likely that the
Defendant actually committed the crimes he was charged
with. Although Kayla was uncertain as to the exact date she
reported the crime, both her mother and Karen Givner cor-
roborated her testimony regarding the circumstances under
which she first reported the rape. Whether she reported it in
2004 or 2005 is a distinction without a difference.

Although counsel’s cross-examination on this point was
admittedly inept, this Court can say with certainty that it
made no difference in the outcome of the case. Because the
Defendant is unable to establish the prejudice element of the
ineffectiveness claim, this Court did not err in denying his
Post-Sentence Motion in this regard. This claim must fail.

b. Failure to Present Evidence

The Defendant’s final claim of error concerns counsel’s
failure to introduce recordings of the “20-30 taped telephone
conversations between the Defendant and Kayla” in which
she is alleged to have recanted her allegations. Again, this
claim is meritless.

At trial, the Defendant professed his innocence and
averred that Zoe Ministries was a cult and that Kayla had
been brainwashed into making these allegations by her moth-
er and Pastor Edward Givner and his wife, Karen. To that
end, he now alleges that his counsel was ineffective in failing
to introduce “CD-ROMS of 20-30 taped telephone conversa-
tions” between himself and Kayla, in which Kayla purported-
ly recanted her allegations against him. He claims that his
attorney was aware of the tapes yet refused to introduce them
into evidence because it would have subjected the Defendant
to additional criminal charges relating to illegal wiretapping.

This argument, though creative, overlooks the most basic
tenet of our Rules of Evidence, the requirement of authentic-
ity. While our courts favor the admissibility of any relevant
evidence, Rule 901 of the Pennsylvania Rules of Evidence
makes authentication a “condition precedent to admissibili-
ty.” Pa.R.Evid. 901(a). Moreover, “the admission of evidence
is a matter committed to the sound discretion of the trial
court and the courts evidentiary decisions will not be over-
turned absent an abuse of discretion.” Commonwealth v.
Constant, 925 A.2d 810, 818 (Pa.Super. 2007).

With regard to recordings of conversations, our courts
have imposed two (2) specific prerequisites to authentication



october 10 ,  2008 page 407Supplement to The Lawyers Journal

and admissibility. “First, the recording must be identified as a
true and correct reproduction of the statements made and sec-
ondly, the voices must be properly identified.” Commonwealth
v. Wright, 323 A.2d 349, 351 (Pa.Super. 1974). See also
Commonwealth v. Topa, 410 A.2d 354, 357 (Pa.Super. 1979).
The Defendant has made no showing at either requirement.

At trial, Kayla specifically denied speaking with her
father by phone after the charges were filed. (Trial
Transcript, pp. 54, 56, 60, 61 and 62) This is significant at
both points. First, the proposed recordings could not possi-
bly be true and correct reproductions of the conversations,
since according to Kayla, those “conversations” never took
place—and the jury obviously found Kayla’s testimony to be
credible, given their verdict.

Moreover, the Defendant has made no showing towards
authenticating the voice on the recordings. His suggestion–
the jury should “compare Kayla’s voice on the tapes with her
voice heard in court while she testified” is not adequate,
especially given the Defendant’s known history of having
other young women impersonate Kayla for the express pur-
pose of having the instant charges dismissed or withdrawn.

Because the recordings completely failed the prerequisite
of authenticity, Mr. Walker’s advice relating to potential wire-
tap charges based on those recordings is a moot point. The
recordings were not admissible and therefore Mr. Walker was
not ineffective for failing to introduce them at trial. Under the
circumstances, this Court did not err in denying the Post-
Sentence Motions in this regard and this claim must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 7, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

Date: June 10, 2008

1 18 Pa.C.S.A. §3121
2 18 Pa.C.S.A. §4302
3 18 Pa.C.S.A. §3122.1
4 18 Pa.C.S.A. §4304(a)
5 18 Pa.C.S.A. §6301
6 18 Pa.C.S.A. §5105(a)
7 18 Pa.C.S.A. §5101
8 18 Pa.C.S.A. §903
9 On August 21, 2007, a mere five (5) days after sentencing,
the Defendant filed a pro se PCRA Petition alleging various
errors. This Court summarily denied the Petition given the
procedural posture of the case. Counsel had already been
appointed for the Defendant at the sentencing hearing, and
said appointed counsel proceeded appropriately with timely
Post-Sentence Motions.

Commonwealth of Pennsylvania v.
Desmond Jacolby Baker

Coerced Consent for Vehicle Search—Expectation of
Privacy

1. State trooper stopped a vehicle for having tinted win-
dows in violation of the Motor Vehicle Code.

2. In addition to the driver, there were three other passen-
gers, including the defendant who was in the backseat.

3. The trooper obtained consent to search the vehicle

from a passenger who had permission from the owner to
have possession of the vehicle, and found a loaded .380 cal-
iber automatic and a rock of cocaine under the driver’s seat.

4. The defendant, who was seated in the backseat behind
the driver, was charged with respect to the firearm and the
cocaine.

5. The consent to search was not a violation of the Fourth
Amendment of the United States Constitution or of Article 1
Section 8 of the Pennsylvania Constitution as the consent
was given before the trooper had completed his investiga-
tion, and as the defendant passenger had no reasonable and
legitimate expectation of privacy given the presence of the
other passengers.

6. Additionally, the defendant passenger was not given
possession or control of the vehicle by the owner and, there-
fore, had no basis to challenge the consent.

7. Accordingly, the motion to suppress evidence was prop-
erly denied.

(Sandra L. Kitman)

Michael W. Streilly for the Commonwealth.
Aaron D. Sontz for Defendant.

No. CC 200605803. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., June 30, 2008—The defendant, Desmond

Jacolby Baker, was charged by criminal information, at CC
200605803, with one count of Violating the Uniform
Firearms Act–Firearms Not to be Carried Without a License
(18 Pa.C.S. §6106 (a) (1); one count of Possession of a
Controlled Substance Drug, Device or Cosmetic-Cocaine (35
P.S. §780-113 (a)(16), and with a summary violation of the
Uniform Firearms Act (18 Pa.C.S. §6106.1). The defendant
filed a Motion to Suppress Evidence challenging the seizure
of a firearm and cocaine from a vehicle in which he was a
passenger. A hearing was held on September 5, 2007 at the
conclusion of which the Suppression Motion was denied.
Following a brief non-jury trial, the defendant was adjudged
guilty at all counts. He was sentenced on that same date to
three years probation on the charge of carrying the firearm
without a license, with that sentence to commence upon his
parole from another sentence he was then serving on an
unrelated charge from another county. No further penalty
was imposed on the remaining counts.

The defendant filed a timely Notice of Appeal and, in a
Concise Statement of Matters Complained of on Appeal filed
in a timely manner, he identified a single claim he intended
to raise in the Superior Court: that the evidence obtained as
a result of the search of the vehicle should have been sup-
pressed as the search was conducted in violation of the 4th
Amendment of the U.S. Constitution and Article I section 8
of the Pennsylvania Constitution.

The evidence presented at the suppression hearing estab-
lished that on April 2, 2006 Pennsylvania State Trooper Eric
D. Maurer was on routine patrol on state route 28 when he
observed a vehicle pass him that had windows whose tint was
in violation of the Motor Vehicle Code. He activated his emer-
gency lights and the vehicle promptly pulled to the side of the
road at the off ramp at exit number 13. (N.T. p. 5)1 Upon
approaching the vehicle, the trooper noticed that in addition
to the driver, there were three other occupants in the vehicle,
including the defendant, who was seated in the rear of the
vehicle, behind the driver. He asked the driver, who identi-
fied himself as Milton Pashel, for license and the registration
of the vehicle. Pashel indicated that he could produce neither.

While conducting further inquiry of Mr. Pashel and the
other occupants of the vehicle, the trooper learned that the
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front passenger, Tina Carothers, had the permission of the
owner to have possession of the vehicle. (N. T. p. 6). When he
learned this, the trooper then asked Ms. Carothers if he could
have her consent to search the vehicle. (N.T. p. 7). Ms.
Carothers asked Trooper Maurer what would happen if she
refused her consent and he told her, that “he would have to go
through a different process to obtain a search warrant for the
vehicle…” (N.T. p. 16). He did not recall whether he specifi-
cally told Ms. Carothers that they would all be detained while
he obtained the warrant. (N.T. p. 17). He then repeated his
request for permission to search, and she gave it and execut-
ed a written consent to search form to that effect. He then
requested that the occupants exit the vehicle. (N.T. 16).

Up until the point where the consent was obtained, the
officer was alone on the scene of the stop. (N.T. p. 17). He
had, however, requested back-up from the local municipal
police department and two officers from that department
arrived a few minutes after the trooper had obtained the con-
sent but prior to his actual search of the vehicle. His search
revealed the presence of a loaded .380 caliber automatic
handgun under the driver’s, seat and a rock of cocaine near
the weapon. (N.T. p. 8).

The trooper then approached the occupants and advised
them that they would all be placed under arrest for the pos-
session of the weapon and the narcotics. After advising them
collectively of their Miranda rights, he asked if anyone want-
ed to claim possession of the items, but they all declined.
(N.T. p. 9). A few minutes later, one of the local officers
advised him that the defendant wanted to talk to him. The
defendant then admitted that the weapon and the drugs were
his, although he later recanted his admission with regard to
the drugs. (N.T. 10).

Under cross-examination by defense counsel, the trooper
stated that he did not issue a citation for the improperly tint-
ed windows, (N.T. p. 11) but that he did issue a citation to the
driver, although he could not recall if it was issued that night
or later. (N.T. p. 15).

The crux of defendant’s complaint in this matter is that
the evidence seized from the vehicle was obtained as the
result of a coerced consent. He relies on Commonwealth v.
Sierra, 723 A.2d 644 (Pa. 1999) in which an equally divided
Supreme Court affirmed the Superior Court’s reversal of the
lower court’s denial of a Motion to Suppress. This reliance is
misplaced. Because the decision in Sierra was by an equally
divided Court, it has no binding precedental value.
Commonwealth v. James, 427 A.2d 148, 149 (Pa. 1981).2

Moreover, the facts in Sierra are distinguishable from the
facts in this matter.

First of all, there were two officers present when the con-
sent was obtained. Here, it was only the trooper present
when the consent was obtained. Second, the request for the
search in Sierra was made after the officer had completed
his investigation and returned to the driver his documents
and issued him a warning in lieu of a citation. The purpose
of the stop was over when the request to search was made.
Here, the evidence did not establish that the officer’s inves-
tigation was over. He may have become satisfied that the
vehicle was properly in the possession of the passenger, but
he had still not addressed the issue of the driver operating
the vehicle without a valid license or the passenger’s appar-
ent permitting of that unlawful operation. He had not issued
a warning or citation at the time that he requested permis-
sion to search.

The third distinction is that the weapon in Sierra was dis-
covered on his person, an area where he clearly had a rea-
sonable expectation of privacy. Here, the weapon and drugs
were found in the passenger compartment of a vehicle in
which the defendant had not reasonable expectation of pri-

vacy. Pennsylvania law provides that a defendant charged
with a possessory offense has automatic standing to chal-
lenge the evidence against him by way of a suppression
motion. See Commonwealth v. Sell, 470 A.2d 457 (Pa. 1983).
However, a defendant still must establish that his expecta-
tion to privacy in the area searched is reasonable and legiti-
mate. Commonwealth v. Peterson, 636 A.2d 615, 619 (Pa.
1993). “In the wake of Peterson and its progeny, it is clear
that, notwithstanding the dicta in Sell criticizing the substan-
tive federal approach to Fourth Amendment claims, under
Article I, Section 8, no less than under the Fourth
Amendment, a defendant cannot prevail upon a suppression
motion unless he demonstrates that the challenged police
conduct violated his own, personal privacy interests.”
Commonwealth v. Millner, 888 A.2d 680, 692 (Pa. 2005).

There is a two-part test a defendant must meet to estab-
lish a right to challenge the seizure of the evidence: He must
first show that he exhibited a subjective expectation of pri-
vacy in the area to be searched. Second, he must demon-
strate that that expectation is one that society is prepared to
recognize as reasonable and legitimate. Commonwealth v.
Gordon, 683 A.2d 253, 256-59 (Pa. 1996). The facts in this
case establish that the defendant failed to meet either part of
this test.

He could not have had a subjective belief that items he
placed in the passenger compartment of the vehicle would
be kept private. He needed to establish that while he was a
passenger in that vehicle, he would feel sure that any items
or contraband he might place there would not be observed
by others with the right to be in the same area or who had the
right to control that area. It was not his vehicle and he
shared the compartment with three other people, including a
rear seat passenger who was clearly in a position to observe
the defendant place these items under the driver’s seat. It is
clear that, “Where joint access or control exists, there can be
no reasonable or legitimate expectation of privacy.”
Commonwealth v. Murphy, 795 A.2d 997, 1005 (Pa.Super.
2002). The joint access and control that the other occupants
had to the passenger compartment of this vehicle made any
subjective expectation of privacy impossible.

Even if he did have such an expectation, it was certainly
not legitimate. Justice Rehnquist wrote Rakas v. Illinois, 439
U.S. 128, 143 (1978), “A legitimate expectation of privacy by
definition means more than a subjective expectation of not
being discovered. A burglar plying his trade in a summer
cabin during the off season may have a thoroughly justified
subjective expectation of privacy, but it is not one which the
law recognizes as legitimate.” In other words, while a crim-
inal may think he should be free from search in certain situ-
ations where he feels safe, this feeling or belief does not have
any basis in law.

The defendant bears the burden of proving that his sub-
jective expectation of privacy is one that society is willing to
recognize as legitimate. Commonwealth v. Peterson, 636 A.2d
615, 619 (Pa. 1993). The defendant made no argument at the
hearing addressing his expectation of privacy and, instead,
focused on the allegedly invalid consent. The validity of the
consent, however, has no bearing upon whether he had a
legitimate and reasonable expectation of privacy in the area
where the items of evidence were seized. The defendant had
no legal right to the common area of the vehicle because it did
not belong to him and he was not given possession or control
of it by the owner. He had no authority to give or refuse con-
sent to search the vehicle. Accordingly, he has no basis to
challenge the consent that was given or to seek suppression
of the evidence obtained through that consensual search. See
Commonwealth v. Viall, 890 A.2d 419 (Pa.Super. 2005).

The circumstances in this case are nearly identical to the
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facts in Viall and the result must be the same. In Viall, the
vehicle was stopped because a taillight was out. In addition to
the driver there were four passengers, including the defen-
dant, seated in the rear. None of the other occupants had iden-
tification, but one told the officers that he did have a valid
license. This individual and the passenger were asked to step
out of the vehicle while his license status was checked. When
it was determined that the passenger was properly licensed,
the driver was issued a citation for the taillight, a warning for
the expired license and told that he could not drive the vehi-
cle. As the driver and the licensed passenger walked to the
car, with the passenger approaching the driver’s side, the
driver stopped and turned to the officer. This prompted the
officer to ask the driver if there were any drugs or weapons
in the vehicle. When the driver said there were not, the offi-
cer asked if he could search the car. The driver consented and
during the search, drugs and drug paraphernalia were dis-
covered in close proximity to the defendant.

As the defendant here has done, the defendant in Viall
claimed that the evidence should be suppressed because the
driver’s consent was obtained through coercion. The sup-
pression court rejected that argument and the Superior
Court affirmed, holding that the validity of the consent was
irrelevant because the defendant did not have an expectation
of privacy in the interior of the vehicle. The Court wrote:
“Much as a visitor would not have a legitimate privacy inter-
est in the entire area of another’s home absent circum-
stances indicating otherwise, an ordinary passenger in an
automobile does not by his mere presence have a legitimate
expectation of privacy in the entire passenger compartment
of that vehicle.” 890 A.2d at 423. The defendant gave up any
expectation of privacy with regard to the weapon and the
drugs when he deposited them on the floor of a vehicle that
belonged to another and in the presence of several other per-
sons. For the reasons set forth above, the Judgment of
Sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: June 30, 2008
1 The designation “N.T.” refers to the notes of testimony from
the September 5, 2007 suppression hearing.
2 The Superior Court decision was an unreported memoran-
dum decision, which renders it non-binding. See Pa.Super.
Ct.R. 65.37.

Commonwealth of Pennsylvania v.
Eric Bruce Haynes

Possession with Intent to Deliver—Expert Witness

In a criminal trial a police officer may be called as an
expert witness, if he or she is qualified, especially when
there is no eyewitness to the crime and the officer’s testimo-
ny can establish that the amount and markings on the drug
packets are indicative of possessing the drugs for sale and
not for personal use.

(Rhoda Shear Neft)

Michael Streily for the Commonwealth.
Michael Machen for Defendant.

No. CC 200613920. In the Court of Common Pleas of
Allegheny County Pennsylvania, Criminal Division.

OPINION
Todd, J., July 11, 2008—This is an appeal from

Defendant’s conviction on March 9, 2007 after a non-jury
trial on a charge of Possession with Intent to Deliver a
Controlled Substance, cocaine, in violation of 35 P.S. §780-
113(a)(30), as amended. On March 12, 2007, Defendant was
sentenced and also plead guilty to Possession of a Controlled
Substance in violation of 35 P.S. §780-113(a)(16), as amend-
ed; Possession or Distribution of a Small Amount of
Marijuana in violation of 35 P.S. §780-113(a)(31), as amend-
ed; Possession of Drug Paraphernalia in violation of 35 P.S.
§780113(a)(32), as amended; Escape in violation of 18
Pa.C.S. §5121(a), as amended; and Disorderly Conduct in
violation of 18 Pa.C.S. §5503(a)(1), as amended. Defendant
was sentenced to 3 to 6 years imprisonment and a $15,000.00
fine for Possession with Intent to Deliver; and, to 2 years
probation for the charge of escape. No further penalty was
ordered for the remaining offenses.

Defendant filed a timely Notice of Appeal on April 11,
2007. An order was entered on April 12, 2007 directing
Defendant to file a Concise Statement of Matters Complained
of on Appeal pursuant to Pa.R.A.P. 1925 (b) within fourteen
(14) days after receipt of all transcripts which, by an order of
April 12, 2007 were ordered to be filed within thirty (30)
days. Defendant filed a Statement of Errors Complained of on
Appeal on July 30, 2007, which stated:

The trial court committed an Abuse of Discretion
when it improperly qualified Detective Joseph
Sullivan as an expert witness in the area of drug
trafficking in Allegheny County as the purpose of
his testimony was to provide legal conclusions
rather than factual support or opinion.

BACKGROUND
Defendant was arrested on March 5, 2006 and proceeded

to trial on March 9, 2007 at which time Defendant, after an
appropriate colloquy, waived his right to a jury trial and elect-
ed to proceed with a non-jury trial solely on the charge of pos-
session with intent to deliver. (T., pp. 1-10) Defendant indicat-
ed that he intended to plead guilty to the remaining charges.

The Commonwealth called Officer Fusco of the
Homestead Borough Police Department who testified that on
March 5, 2006, while on routine patrol at approximately 11:30
p.m. in the area of Ann Street and 9th Avenue, an area known
for numerous drug arrests, he noted four men loitering on the
corner in violation of the Homestead Borough loitering ordi-
nance. (T., pp. 11-13). During his patrol, he circled the block
several times to see if the four men continued to loiter and
observing that they had not moved, he exited his vehicle and
approached them to issue citations for violation of the ordi-
nance. (T., pp. 14-15) On approaching them, Defendant began
running eastbound on East 9th Avenue. Defendant was ulti-
mately apprehended by Officer Fusco and Officer Mordaunt.
(T. pp. 15-16) Officer Fusco testified that while Defendant
was being patted down for weapons after being apprehended,
that Defendant stated that, “I have shit on me” which Officer
Fusco understood commonly referred to narcotics. (T., p. 16)
Upon being patted down, Officer Fusco found Defendant in
possession of an envelope with a $10.00 symbol on it and a
second envelope with a $20.00 symbol on it, both of which
contained what appeared to be $10.00 and $20.00 pieces of
rock cocaine, respectively, as well as marijuana. Defendant
was placed under arrest and transported to the West
Homestead Police Department. (T., p. 19) On cross-examina-
tion Officer Fusco testified that in addition to the initial state-
ment made by Defendant, Defendant also stated that he sold
the drugs to support his family. (T., p. 22) Defendant was also
found in possession of approximately $150.00 in $50’s, $20’s,
$5’s and $1’s. (T., p. 22) Defendant did not have any use para-
phernalia on his possession. (T., p. 23)
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The Commonwealth also called Officer Christopher
Mordaunt who confirmed that he received a call to back up
Officer Fusco and observed the Defendant fleeing from the
scene. He helped in apprehending the Defendant and that as
he began handcuffing Defendant, Defendant stated he was
running because he had “shit” on him and “I’m just selling it to
help my family.” (T., p. 26) Officer Mordaunt also testified that
the area where they encountered the Defendant was an area
known for narcotics activity. (T., p. 27) Neither officer testified
that they saw Defendant actually selling drugs to anyone.

The Commonwealth also called Detective Joseph Sullivan
of the Allegheny County Police Narcotics Division as an
expert witness in the field of narcotics investigations.
Detective Sullivan testified that he was a narcotics detective
for 18 of the 26 years of his employment and had participat-
ed in thousands of narcotics arrests. (T., p. 31) He was famil-
iar with the location of 9th and Ann Street in Homestead, and
had participated in arrests and investigations of narcotic
traffic in those areas. (T., p. 32) Detective Sullivan had been
trained at both the state and federal levels in narcotics
detection and apprehension, having attended seminars pro-
vided by the Pennsylvania Bureau of Narcotics. In addition,
Detective Sullivan had on the job training by senior detec-
tives in the Allegheny County Police Narcotics Department
as well as by other drug enforcement agents. (T., p. 32) He
testified that he was familiar with the street vernacular used
in the narcotics trade and had testified as an expert in
approximately 30 cases. (T., p. 33)

On cross-examination regarding his qualifications,
Detective Sullivan further testified that he had training
through the Pennsylvania Bureau of Narcotics concerning
drug identification, habits of drug dealers, execution of search
warrants, working with confidential informants, use of nar-
cotics, use of items that are used to ingest narcotics and hid-
den compartments for concealing narcotics. (T., p. 33) This
training was in addition to his standard training at the
Allegheny County Police Academy, updates of that training as
well as seminars by the Pennsylvania Bureau of Narcotics and
the federal government from which he was certified since
1989. (T., p. 34) After Detective Sullivan’s voir dire regarding
his qualifications, Defendant’s counsel objected to Detective
Sullivan testifying as an expert on the grounds that in order to
be an expert he would have to have “some kind of degree,
some kind of specialization” and that the detective’s training
experience did not “rise to that level.” (T., p. 35) After consid-
ering the testimony concerning his background, training and
experience, Detective Sullivan was found qualified to testify
as an expert in the field of drug trafficking. (T., p. 36)

Detective Sullivan testified that after reviewing the police
report, the exhibits and the Allegheny County Crime Lab
Report regarding the amount of the controlled substances
and their packaging, it was his opinion that the packaging of
the crack cocaine, which totaled 10.54 grams in 59 separate
knotted plastic baggie corners in $10.00 and $20.00 size
pieces, was consistent with the packaging of the cocaine for
sale. (T., p. 37) Further, the possession of the envelopes with
$10.00 symbols which corresponded to baggies of .10 grams
of cocaine which would sell for $10.00 and an envelope with
a $20.00 symbol with baggies of .20 grams of cocaine which
would sell for $20.00 was also consistent with the packaging
for sale. In addition, the possession of the marijuana in “dime
bags” that generally sell for $10.00 to $15.00, is the manner in
which the marijuana is normally packaged for sale. (T., p. 38)
Detective Sullivan also testified that the fact that Defendant
did not have use paraphernalia, such as a pipe, other heat
source or push rod, in conjunction with all of the other evi-
dence, lead him to form the opinion that the crack cocaine
found on Defendant was possessed with the intent to deliver

it. During Detective Sullivan’s testimony, no objection was
made on the basis that the opinions were legal conclusions
that invaded the exclusive province of the trier of fact.

Detective Sullivan testified on cross-examination that in
his experience a crack addict with a significant addiction
would buy the crack cocaine as a “big rock” and would not
normally purchase it broken down in “10’s and 20’s” as was
found in Defendant’s possession and that its packaging, as
found on Defendant, is intended to maximize the amount for
which the drugs can be sold. (T., p. 43)

Defendant testified in his defense that he possessed the
cocaine for his personal use and that he never told the police
that he was selling it to help his family, but that it was “for
his family,” that is, that he intended to use the crack cocaine
to lace with marijuana and smoke it with his uncle. (T., p. 48)
Defendant admitted that he paid $375.00 for the crack
cocaine that had a value of approximately $900.00. (T., p. 48)
In fact, Defendant testified that it was sold to him for that
price because, “it wasn’t thought of that I smoked it myself.
I was thought of as a seller to him.” (T., p. 52)

Defendant denied knowing that the envelopes containing
the cocaine had the symbols on the envelopes as described
by the arresting officer, however, Defendant again, when
asked why he was able to buy $900.00 worth of cocaine for
$375.00, testified that:

As I said, I wasn’t a suspected user. It is the prices
of it. I know you can get it for that type of price, if
you are not a user. If I was a typical user, and I
would be going up and getting just as I’ve said,
dime bags, or 20 bags, as they were saying, but I
know I could get it for a cheaper price. The more
you get, the cheaper the price goes. As being a deal-
er—Being a suspected dealer, the more I got it was
a cheaper price. I met that person on the street and
got it for that price. (T., p. 54)

On cross-examination, Defendant further admitted that,
despite his contention that he did not have any use parapher-
nalia because he was going to lace the marijuana with the
cocaine, he did not have enough marijuana for the amount of
cocaine that he had in his possession and that he would have
had to purchase more marijuana. (T., p. 59)

At the conclusion of the testimony, based on the evidence
of the arresting officers regarding the facts and circum-
stances of Defendant’s arrest, the expert testimony concern-
ing the amount, packaging and price of the narcotics, the
lack of personal use paraphernalia, as well as Defendant’s
lack of credibility regarding his purchase of the cocaine, it
was found that the Commonwealth had proved that
Defendant possessed the drugs with the intent to deliver.

DISCUSSION
In order to establish the offense of possession of a con-

trolled substance with intent to deliver, the Commonwealth
must prove beyond a reasonable doubt that defendant pos-
sessed the controlled substance with the intent to deliver it.
Commonwealth v. Conoway, 791 A.2d 359, (Pa.Super. 2002).
A trier of fact may infer intent to deliver a controlled sub-
stance from an examination of the facts and circumstances
surrounding the defendant’s conduct. Factors to consider in
determining whether drugs were possessed with intent to
deliver include the particular method of packaging, the form
of the drug and the behavior of the defendant.
Commonwealth v. Kirkland, 831 A.2d 607, 610 (Pa.Super.
2003). Possession with intent to deliver can be inferred from
the quantity of the drugs possessed and other surrounding
circumstances, including a lack of paraphernalia for con-
sumption. Commonwealth v. Torres, 617 A.2d 812, 814
(Pa.Super. 1992), appeal denied, 629 A.2d 1379 (1993).



october 10 ,  2008 page 411Supplement to The Lawyers Journal

In Commonwealth v. Watson, 945 A.2d 174
(Pa.Super. 2008) the court stated:

In PWID cases, regarding evidence of a defen-
dant’s “intent to deliver,” this Court has said that
expert testimony is admissible to prove whether
the amount of drugs recovered in the defendant’s
possession was consistent with an intent to deliver
or an intent to posses for personal use.
Commonwealth v. Ariondo, 397 Pa.Super. 364, 580
A.2d 341 (1990), appeal denied, 527 Pa. 628, 592
A.2d 1296 (1991). Watson, at 176.

The Court recognized, however, that there may be situations
where expert testimony regarding possession with intent to
deliver may not be admissible. The Court stated:

Nevertheless, expert testimony is inadmissible if
the jury can easily comprehend that the drugs
recovered were possessed with the intent to deliv-
er without the assistance of an expert. Carter, supra
at 1135. When the expert’s testimony corroborates
a drug transaction, which is obvious to an average
layperson, it invites the trier of fact to abdicate its
responsibility and defer to the assessment of the
expert. Id.

The Court in Watson analyzed the facts in the
Commonwealth v. Carter, 589 A.2d 1133, (Pa.Super. 1991)
and found that the trial court in Carter allowed the police
officers, who had observed the defendant actually selling
drugs to a number of people, to testify as both a fact witness-
es and as an expert witnesses. The Superior Court held that
an ordinary jury could easily assess the defendant’s intent to
deliver from the officers’ factual testimony regarding their
observation of the defendant selling drugs. Therefore, per-
mitting the officers to express expert opinions regarding the
defendant’s intent to deliver was improper. Carter, at 1135.
The holding in Carter is clearly predicated on the existence
of factual evidence regarding the observation of drug selling
activity in the case which would allow the trier of fact to
reach the conclusion that there was possession with the
intent to deliver. In the present case, however, there was no
evidence from the arresting officers that they observed
Defendant selling drugs. Defendant, in fact, contends that
there is insufficient factual evidence to support the charge of
possession with intent to deliver.

In Commonwealth v. Kirkland, 831 A.2d 607 (Pa.Super.
2003) the Superior Court addressed the issue of the suffi-
ciency of the evidence to prove possession with intent to
deliver. After analyzing various cases including,
Commonwealth v. Santiago, 340 A.2d 440 (1975);
Commonwealth v. Johnson, 782 A.2d 1040 (Pa.Super. 2001);
Commonwealth v. Drummand, 775 A.2d 849 (Pa.Super.
2001); and Commonwealth v. Jackson, 645 A.2d 1366 (1994)
the Court stated:

The preceding analysis demonstrates the impor-
tance of expert testimony in drug cases where the
other evidence does not overwhelmingly support
the conclusion that drugs were intended for distri-
bution. Commonwealth v. Kirkland, at 612.

It is, therefore, clear that the appellate courts have not
only held that expert testimony is admissible to address the
issue of possession with intent to deliver, but may be neces-
sary in those cases where there may be insufficient factual
testimony to overwhelmingly support the conclusion of pos-
session with intent to deliver. Therefore, it was incumbent
upon the Commonwealth to present the expert testimony of
Detective Sullivan and it was clearly proper for him to

express the opinion, based on the facts as presented, that the
possession of the drugs was with the intent to deliver.

Defendant’s objection at the time of trial addressed the
issue of the qualifications of Detective Sullivan to render
an expert opinion. It is well recognized that the test to be
applied when qualifying an expert witness is whether the
witness has any reasonable pretension to specialized
knowledge on the subject of his testimony. The expert’s
knowledge need not be obtained through formal education,
but may have been acquired by other training or experi-
ence. Commonwealth v. Saunders, 946 A.2d 776, 785
(Pa.Super. 2008); Commonwealth v. Conklin, 897 A.2d 1168
(2006). The admission of evidence, including expert testi-
mony, is within the purview of the trial court’s discretion.
The decision to admit or exclude evidence, including
expert testimony, lies within the sound discretion of the
trial court and will not be reversed absent an abuse of dis-
cretion. In Re: C.M.T., 861 A.2d 348, 355 (Pa.Super. 2004).
An abuse of discretion is not merely an error of judgment.
An abuse of discretion occurs when the court overrides or
misapplies the law or the court’s judgment is shown to be
the product of partiality, prejudice, bias or ill will.
Bulgarelli v. Bulgarelli, 934 A.2d 107, 111 (Pa.Super. 2007).
In addition, the Pennsylvania Rules of Evidence, specifical-
ly Pa.R.E 702, permits testimony by a witness with “spe-
cialized knowledge beyond that possessed by a lay person”
which will assist the trier of fact to understand the evi-
dence or to determine a fact at issue as long as the witness
is qualified as an expert “by knowledge, skill, experience,
training or education…” Pa.R.E. 702.

Defendant contends in his Statement of Matters
Complained of on Appeal that the admission of Detective
Sullivan’s testimony was improper as it was admitted to pro-
vide a legal conclusion rather than factual support or opin-
ions. However, Detective Sullivan’s testimony was clearly
appropriate expert testimony that Defendant’s conduct in
possessing the amount of narcotics that he did, packaged in
the manner described, without use paraphernalia was pos-
session with intent to deliver or sell them as opposed to pos-
sessing them for personal use. Commonwealth v. Jones, 874
A.2d 108 (Pa.Super. 2005). Further, Pa.R.E. 704 specifically
provides that, “Testimony in the form of an opinion or infer-
ence otherwise admissible is not objectionable because it
embraces an ultimate issue to be decided by the trier of
fact.” Pa.R.E. 704.

Further, the comment to Rule 704 states that,

“Pennsylvania allows expert opinion testimony on
the ultimate issue. See Commonwealth v. Daniels,
480 Pa. 340, 390 A.2d 172 (1978): Cooper v.
Metropolitan Life Ins. Co., 323 Pa. 295, 186 A.125
(1936). As with lay opinions, the trial judge has dis-
cretion to admit or exclude expert opinions on the
ultimate issue depending on the helpfulness of the
testimony versus its potential to cause confusion or
prejudice” Citations omitted. Comment, Pa.R.E. 704

As this matter proceeded as a bench trial, there was no
risk of confusion to a jury by the admission of expert testi-
mony nor any risk that the Court would defer solely to the
opinion of the expert witness. In this case, the qualification
of Detective Sullivan as an expert and the admission of his
testimony were appropriate and based on the evidence at
trial the Commonwealth met is burden of proving beyond a
reasonable doubt that Defendant was guilty of possession
with intent to deliver a controlled substance.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Daniel Carnevale

Burglary—Aggravated Assault—Statute of Limitations

While the statute of limitations for burglary and aggra-
vated assault is five years, if those crimes are committed
during the perpetration of a murder of the first or second
degree, the statute of limitations is not applicable and a
defendant may be charged with those crimes at any time.

(Rhoda Shear Neft)

Jennifer DiGiovanni for the Commonwealth.
Frank Walker for Defendant.

No. CC: 2006015299. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 14, 2008—The Defendant has

appealed from the Judgment of Sentence entered by the
Honorable Cheryl Lynn Allen1 on November 13, 2007. A
review of the record reveals that the Defendant has failed to
raise any meritorious issues on appeal and, therefore, the
judgment of sentence should be affirmed.

The Defendant was charged with three counts of
Criminal Homicide2 as well as Aggravated Assault,3

Burglary4 and Arson5 in relation to a fire that occurred at the
Columbia House Apartments in Bloomfield on January 17,
1993. Following a jury trial in August, 2007, the Defendant
was convicted of three (3) counts of Second Degree/Felony
Murder, as well as the remaining charges. On November 13,
2007, the Defendant appeared before Judge Allen and was
sentenced to three (3) concurrent life sentences, plus addi-
tional consecutive terms of imprisonment of seven (7) to
fourteen (14) years at the Aggravated Assault count, six (6)
to twelve (12) years at the Burglary count and seven (7) to
fourteen (14) years at the Arson count. Post-Sentence
Motions were filed and denied by operation of law on April
8, 2008. This timely appeal followed.

On appeal, the Defendant presents several issues for
review, which are addressed as follows:

1. Weight and Sufficiency
The Defendant initially challenges both the weight of the

evidence and its sufficiency to sustain a conviction. Both
challenges fail.

When reviewing a challenge to the sufficiency of the evi-
dence, the appellate court “must determine whether the evi-
dence admitted at trial, and all reasonable inferences
derived therefrom, when viewed in the light most favorable
to the Commonwealth as verdict winner, supports all of the
elements of the offense beyond a reasonable doubt… [The
appellate court] may not substitute [its] own judgment for
the jury’s as it is the fact-finder’s province to weight the evi-
dence, determine the credibility of witnesses and believe all,
part or none of the evidence submitted.” Commonwealth v.
Cooper, 941 A.2d 655, 662 (Pa. 2007).

At trial, the evidence presented established that the
Defendant was an unemployed heroin and cocaine addict,
who regularly stole checks from residents’ mailboxes at the
Columbia House Apartments in Bloomfield to support his
drug habits. In the early morning hours of January 17, 1993,
the Defendant was drinking at the Luna Bar in Oakland,
when he was advised that the building and mailboxes were
under surveillance. After leaving the bar, the Defendant
traveled to the Columbia House Apartments, where he broke
into the basement office in an attempt to locate and destroy
the surveillance equipment. When he failed to find the sur-
veillance equipment, the Defendant obtained a can of paint

lacquer/thinner from the adjacent mechanical room, doused
the office and mechanical room and lit it. The Columbia
House Apartments were completely destroyed by fire and
the adjoining Regal House Apartments suffered fire damage.
Two residents of the Columbia House Apartments died
inside the building from Carbon Monoxide poisoning and
smoke inhalation. Another resident died from head injuries
when he jumped out of a window in an attempt to escape
from the fire. A fourth victim, the guest of the resident who
jumped from the window, sustained severe burns and other
injuries to her body which required the amputation of her
left fingers and toes, numerous skin grafts and surgeries.

ATF investigation determined that the fire originated in
the mechanical room of the apartment building, that paint
lacquer/thinner was used as an accelerant and that the fire
was incendiary in nature.

At trial, the Commonwealth presented the testimony of
Shane Evans, an acquaintance of the Defendant for many
years. Mr. Evans testified that he was walking by the
Columbia House Apartments shortly before the fire was
noticed, and observed the Defendant exiting the door to the
basement office of the apartment building.

The Commonwealth also presented the remarkably
detailed testimony of jailhouse informant Sean Burns. Mr.
Burns testified that the Defendant confessed his involve-
ment in the fire to him in December, 2006 after his arrest and
while he was awaiting trial.

These facts, as presented at trial, are more than sufficient
to sustain the Defendant’s convictions. The evidence estab-
lished that the Defendant broke into the Columbia House
Apartments with the intent to destroy surveillance equip-
ment, which satisfies the burglary charge. When he failed to
find the equipment, he used an accelerant and set a fire to
cover his crime; this satisfies the arson charge. The
Defendant’s intent to commit arson and burglary transfers
and satisfies the requirements for second degree murder,
and the aggravated assault charge for the surviving victim.
His current argument, that he was not seen engaging in
criminal activity outside the building is both irrelevant and
meritless. The evidence was clearly sufficient to support the
convictions, and this claim must fail.

Alternatively, a challenge to the weight of the evidence
“concedes that sufficient evidence exists to sustain the ver-
dict, but questions which evidence is to be believed.”
Commonwealth v. Morgan, 913 A.2d 906, 909 (Pa.Super.
2006). “The weight of the evidence is exclusively for the
finder of fact who is free to believe all, part or none of the
evidence and to determine the credibility of the witnesses.
An appellate court cannot substitute its judgment for the
finder of fact. Thus, [an appellate court] may only reverse
the lower court’s verdict if it is so contrary to the evidence
as to shock one’s sense of justice.” Id.

As the sole basis for his weight of the evidence argument,
the Defendant asserts that “the sole witness linking the
defendant to the scene of the crime and inferring any crimi-
nal liability was a jailhouse informant.” (Concise Statement
of Matters Complained Of, p. 3). However, it is noted that
contrary to the Defendant’s argument, the Commonwealth
presented the testimony of two (2) witnesses linking the
Defendant to the crime: Mr. Evans, who observed the
Defendant leaving the building moments before the fire was
seen; and Mr. Burns, the jailhouse informant who testified
regarding the Defendant’s confession. Also contrary to the
Defendant’s argument, the mere fact that Mr. Burns was a
jailhouse informant does not support a finding that the ver-
dict was against the weight of the evidence. This Court’s
review of Mr. Burns’ testimony revealed it to be remarkably
detailed and consistent with the physical evidence. The jury
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clearly felt likewise, as the verdict reflects their finding that
Mr. Burns was a credible witness. Inasmuch as the verdict
was clearly supported by the evidence–and not contrary to
it–the jury’s verdict was not against the weight of the evi-
dence. This claim must also fail.

2. Statute of Limitations
Next, the Defendant asserts that Judge Allen erred in

denying his Motion to Dismiss the burglary and aggravated
assault charges on the basis of a statute of limitations viola-
tion. He argues that both crimes are subject to the five (5)
year limitation period contained in 42 Pa.C.S.A. §5552(b)(1),
and that because the crime occurred in 1993, the charges,
which were not filed until 2006, were untimely.

In support of his argument, the Defendant relies exclu-
sively on Section 5552(b) of the Judicial Code, which states
as follows:

§5552. Other offenses

(b) Major offenses.—A prosecution for any of the
following offenses must be commenced within five
years after it is committed:

(1) Under the following provisions of Title 18
(relating to crimes and offenses):

…Section 2702 (relating to aggravated assault)…

…Section 3502 (relating to burglary)…

42 Pa.C.S.A. §5552(b)(1).

Despite the provisions of Section 5552, the Defendant
neglects reference to Section 5551 of the code, which states:

§5551. No limitation applicable

A prosecution for the following offenses may be com-
menced at any time:

(4) Any felony alleged to have been perpetrated
in connection with a murder of the first or sec-
ond degree, as set forth in 18 Pa.C.S. §2502(a) or
(b) and (d) (relating to murder).

42 Pa.C.S.A. §5551. The enumerated felonies referenced in
Section 5551 include “robbery, rape or deviate sexual inter-
course by force or threat of force, arson, burglary or kidnap-
ping.” 18 Pa.C.S.A. §2502(d).

Thus it is clear from the plain language of the statute that
although burglary generally has a five (5) year limitations
period, that time bar is waived when it is “perpetrated in
connection with” a Second Degree or Felony Murder charge.
Because, as noted above, the burglary gave rise to the arson
and the arson caused the deaths, the burglary can certainly
be said to have been part of the same criminal episode as the
arson and the deaths, thus satisfying the “perpetrated in con-
nection with” requirement of Section 5551.

As to the Aggravated Assault charge, reference is made to
Assistant District Attorney DiGiovanni’s argument on the
Defendant’s Motion to Dismiss. (See Trial Transcript, p. 6-
10). The aggravated assault in question refers not to a sepa-
rate attack on an unrelated victim, but rather to the woman
who was pulled from the building by firefighters and sur-
vived despite her severe injuries. But for the swift action of
the firefighters and rescue personnel and the excellent med-
ical care rendered by the physicians at West Penn Hospital,
the charge would have been homicide, and therefore clearly
within the provisions of Section 5551. Although Aggravated
Assault is not an enumerated felony in Section 2502(d), the
Felony Murder statute, it clearly pertains to the Second
Degree/Felony Murder charge brought against the
Defendant in this case. Therefore, because the aggravated

assault charge is so intrinsically related to the murder
charges in this case–charges for which there is no statute of
limitations–the denial of the Defendant’s Motion to Dismiss
was appropriate under the circumstances. These claims
must fail.

3. Crimen Falsi
Finally, the Defendant alleges that “the trial court erred

in extending the look-back period for the Defendant’s
crimen falsi crimes beyond the ten year permissible period
without advanced written notice from the Commonwealth”
(Concise Statement of Matters Complained of Pursuant to
Pa.R.A.P. §1925(b), p.3). This claim is meritless.

During an in camera conference with Judge Allen,
the following occurred:

MR. WALKER: I think, also, we should put on the
record the conversation we had regarding the look-
back period.

THE COURT: Well, I mean, it never came up.

MR. WALKER: Just in case things don’t go in his
favor, he comes back and says, well, I thought it
was just 10 years, why is it 13 years or ’93?

THE COURT: Well, but what I’m trying to say–you
mean with regard to his breaking into the dealer-
ship and stealing a car?

MR. WALKER: Right. Right, right, right.

THE COURT: …All right. Ms. DiGiovanni?

MS. DiGIOVANNI …But we also had a discussion
about the defendant’s crimen falsi, which is very
extensive and I guess basically goes well before
1993 and then well after, and I think our agreement
was that if the defendant testified, that his crimen
falsi from 1993 forward would be admissible, but
not before 1993…And that is, in fact, what we did…

MR. WALKER: Yes.

MS. DiGIOVANNI: –in light of the defendant’s
option–decision, rather, not to testify.

MR. WALKER: That’s my understanding.

THE COURT: Very well.

(Trial Transcript, p. 292-294), emphasis added. It is clear
from the record that the decision to include the Defendant’s
crimen falsi going back to 1993 was not a unilateral ruling
made by Judge Allen, but rather was the product of an
agreement between Mr. Walker and Ms. DiGiovanni.
Therefore, there exists no basis for a claim of trial court
error in this regard. This claim must also fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence entered by Judge Allen on November
13, 2007 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: July 14, 2008

1 This case was transferred to this Court for the preparation
of the instant Opinion upon Judge Allen’s election to the
Superior Court of Pennsylvania.
2 18 Pa.C.S.A. §2501(a)–3 counts
3 18 Pa.C.S.A. §2702(a)(1)
4 18 Pa.C.S.A. §3502(a)
5 18 Pa.C.S.A. §3301(a)



page 414 volume 156  no.  21Supplement to The Lawyers Journal

Commonwealth of Pennsylvania v.
Daniel Scott Mead

Motion to Suppress—Confidential Informant—Reliability of
Statements

1. To establish probable cause for a search warrant, the
statements of the informant must be reliable and corroborat-
ed by an independent source.

2. When the police fail to meet the standards set forth for
a valid search warrant, the evidence produced from the
search must be suppressed.

3. In this case a search warrant for Defendant’s home
resulting in the discovery of marijuana plants and growing
equipment was not supported by probable cause.

(Rhoda Shear Neft)
Luca Giorgi for the Commonwealth.
Michael Deriso for Defendant.

No. CC: 200700332. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 14, 2008—The Commonwealth has

appealed from this Court’s Order of February 11, 2008,
which granted the Defendant’s Motion to Suppress. Because
a review of the record reveals that the Commonwealth has
failed to raise any meritorious issues, this Court’s Order
must be affirmed.

The Defendant was charged with multiple violations of
the Controlled Substance, Drug, Device and Cosmetic Act:
Possession of a Controlled Substance,1 Possession with Intent
to Manufacture or Deliver2 and Possession of Drug
Paraphernalia.3 He subsequently filed a Motion to Suppress
Evidence gained in the search of his home by the Allegheny
County Police Narcotics Unit on November 14, 2006. A hear-
ing was held on the Motion on February 11, 2008, and at the
conclusion of the hearing, this Court granted the Defendant’s
Motion and suppressed all evidence discovered in the
search. The Commonwealth has appealed on the basis that
the ruling substantially impairs its prosecution of the
Defendant.

When reviewing an appeal from a suppression motion,
the appellate courts must consider “whether the factual find-
ings are supported by the record and whether the legal con-
clusions drawn from those facts are correct…. Where the
record supports the findings of the suppression court, [the
appellate courts] are abound by those facts and may reverse
only if the legal conclusions drawn therefrom are in error.”
Commonwealth v. Leonard, 2008 WL 2358200, p. 2 (Pa.Super.
2008). “The standard for evaluating whether probable cause
exists for the issuance of a search warrant is the ‘totality of
the circumstances’ test… ‘The information offered to estab-
lish probable cause must be viewed in a common sense, non-
technical manner and deference must be accorded to the
issuing magistrate. The duty of a court reviewing the deci-
sion is to ensure that the magistrate had a substantial basis
for concluding that probable cause existed.’”
Commonwealth v. Gindlesperger, 706 A.2d 1216, 1219
(Pa.Super. 1997).

At issue here is whether the information provided by the
confidential informant was sufficiently reliable to establish
probable cause. “A tip from an unnamed informant can prop-
erly form the basis for probable cause to issue a search war-
rant, provided there is adequate evidence of the informant’s
reliability…. ‘The reliability of the informant’s information
must be determined from the facts supplied by the police

official’…. A magistrate must consider four factors in deter-
mining the credibility of an unidentified informant and the
reliability of his information: (1) Did the informant give
prior reliable information? (2) Was the informant’s story cor-
roborated by another source? (3) Were the informant’s state-
ments a declaration against interest? (4) Does the defen-
dant’s reputation support the informant’s tip?” Id. at 1225.

In the present case, the police received information from
an unnamed informant that the Defendant was growing and
selling marijuana from his home in Whitehall. At the time of
the tip, the Defendant had never been suspected in such
activity, nor was he under surveillance for any crimes. Also
at the time of the tip, the informant had not given any infor-
mation that had resulted in any other arrests or convictions.
The police traveled to the Defendant’s home, where they
spoke with his girlfriend, Jenna DiPaolo. Ms. DiPaolo told
the police that while the Defendant had grown marijuana in
the home in the past, she could not say if he was currently
doing so. On these facts alone, the police sought and obtained
a search warrant for the Defendant’s home, where they dis-
covered multiple marijuana plants and growing equipment.

It is abundantly clear from a review of the record that the
search warrant was not supported by probable cause
because the police failed to establish the reliability of the
informant. Because the informant had not given prior reli-
able information, was not giving information against his
penal interest and because the Defendant had not been pre-
viously suspected of any such activity, in order to establish
the informant’s reliability, corroborating information was
required. See Gindlesperger, supra. This was, apparently, the
purpose of the conversation with Ms. DiPaolo. However,
although Ms. DiPaolo indicated that the Defendant had
grown marijuana in the past, she did not know if he was cur-
rently doing so. These statements were not sufficient corrob-
orating information that a crime was taking place.

Because there was no other corroborating information to
support the informant’s tip, the informant was not suffi-
ciently reliable, as a matter of law, to provide probable
cause for the search. Because the warrant lacked probable
cause, the resulting search was illegal and the proceeds of
that search were properly suppressed as being fruit of the
poisonous tree.

Accordingly, for the above reasons of fact and law, this
Court’s Order of February 11, 2008 must be affirmed.

BY THE COURT:
McDaniel, A.J.

Dated: July 14, 2008

1 35 P.S. §780-113(a)(16)
2 35 P.S. §780-113(a)(30)–2 counts
3 35 P.S. §780-113(a)(32)

Commonwealth of Pennsylvania v.
Anthony Smith

Disclosure of Public Judicial Records—Petition to Intervene

1. Smith was found guilty after a non-jury trial on charges
related to his assault of a corrections officer that occurred
while he was an inmate at the Allegheny County Jail.

2. At the trial, the Commonwealth introduced into evidence
video CDs obtained from surveillance cameras in the jail.

3. By offering the videos into evidence, the
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Commonwealth made the videos a part of the public record.

4. Subsequent to the trial, the trial court granted the
request made by a Pittsburgh Post-Gazette reporter for
copies of the videos.

5. The Commonwealth’s position on its appeal of the order
granting access, that it was necessary for the Pittsburgh
Post-Gazette to file a petition to intervene, is unfounded.

6. The Commonwealth relies on case law that addresses
procedures to be followed before the Commonwealth pub-
licly discloses judicial records and uses the material in court
and is, therefore, not applicable to this case.

7. A petition to intervene was not required in order to give
the Commonwealth an opportunity to object to disclosure as
the Commonwealth could have filed a Motion in Limine.

8. Additionally, the Commonwealth argues that the cir-
cumstances in this case are sufficient to overcome the pre-
sumption of disclosure of the videos because (1) the videos
may show areas of the jail that the Commonwealth does not
want to be public knowledge, and (2) may cause the correc-
tions officer who was assaulted to lose stature in the jail.

9. This argument is weakened by the fact that the
Commonwealth showed the videos at trial, and by the fact
that the use of the videos was not necessary given the testi-
mony of those involved in the incident.

(Sandra L. Kitman)

Timothy J. Lyon for the Commonwealth.

No. CC 200703194. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., July 17, 2008—This is an appeal by the

Commonwealth from an order entered on February 6, 2008
granting the request of a representative of the Pittsburgh
Post-Gazette to obtain a copy of certain video recordings
played at the trial of the Defendant, Anthony Smith, which
was held on February 5, 2008. Smith was charged with two
counts of aggravated assault involving serious injury to a
police officer in violation of 18 Pa.C.S.A. §2702(a)(2), first
degree felonies, and one count of recklessly endangering
another person, a misdemeanor of the second degree. 18
Pa.C.S.A. §2705. After a non-jury trial, Smith was found
guilty of two counts of intentionally causing bodily injury in
violation of 18 Pa.C.S.A. §2702(a)(3) and not guilty of reck-
lessly endangering another person.

During the trial the Commonwealth offered into evidence
two videos of the incident in question which were obtained
through surveillance cameras in the Allegheny County Jail,
where the incident occurred. The videos were admitted into
evidence and played in open court as part of the
Commonwealth’s case in chief. At the conclusion of the pro-
ceedings, a representative of the Pittsburgh Post-Gazette
requested a copy of the videos and an order was entered on
February 6, 2008 directing that a copy of the video CDs be
released by the District Attorney to the Pittsburgh Post-
Gazette. On February 7, 2008, the Commonwealth filed a
Motion for Reconsideration and an order was entered on
February 7, 2008 scheduling a hearing on February 8, 2008
and staying the release of the videos pending the resolution
of the Motion for Reconsideration. However, during a pro-
ceeding on February 7, 2008, the Commonwealth stated its
reasons for objecting to the release of the videos and further

objecting on the basis that the Post-Gazette had not filed a
petition to intervene. On February 7, 2008 the
Commonwealth filed a Notice of Appeal thereby divesting
the Court of jurisdiction to hear and consider the Motion for
Reconsideration scheduled for February 8, 2008.

On March 27, 2008, the Commonwealth filed a Concise
Statement of Matters Complained of on Appeal. The Concise
Statement set forth the following:

1. This Court erred in ordering the Commonwealth
to turn over the video recordings played at trial in
the above-captioned matter to Gabrielle Banks
and/or the Pittsburgh Post-Gazette where (1) no
legal process for Gabrielle Banks and/or the
Pittsburgh Post-Gazette to obtain the video record-
ings had been initiated; (2) this Court entertained
and granted the oral, ex parte request of Gabrielle
Banks, a reporter for the Pittsburgh Post-Gazette
who is not an attorney and was not a party, partici-
pant, or intervenor in the above-captioned matter;
(3) the Commonwealth was not given the opportu-
nity to properly object; (4) this Court did not hold a
hearing to allow the Commonwealth to present tes-
timony and argue its case for not turning over the
video recordings; and/or (5) this Court failed to
place on the record its reasoning and the factors it
relied upon in ordering the Commonwealth to turn
over the video recordings.

2. This Court lacked jurisdiction to order the
Commonwealth to turn over the video recordings
played at trial in the above-captioned matter to
Gabrielle Banks and/or the Pittsburgh Post-Gazette.
Neither Gabrielle Banks nor the Pittsburgh Post-
Gazette initiated an action or proceeding that con-
ferred jurisdiction of this Court to adjudicate any
dispute regarding the video recordings.

3. This Court erred in treating Gabrielle Banks
and/or the Pittsburgh Post-Gazette as a party, par-
ticipant, and/or intervenor.

BACKGROUND
This matter arose out of the prosecution of Defendant,

Anthony Smith, as the result of his assault on a correction’s
officer while incarcerated in the Allegheny County Jail on
January 31, 2007. In the prosecution of its case, the
Commonwealth called Captain Thomas R. Leicht of the
Internal Affairs Division of the Allegheny County Bureau of
Corrections who testified that on January 31, 2007, he
viewed the assault by Smith through various video surveil-
lance cameras that record on “DVRs.” (T., p. 12) The record-
ings can then be transferred to CDs. The surveillance in
question was of Pod 7E of the Allegheny County Jail. Captain
Leicht identified as Commonwealth Exhibits “1” and “2,”
two CDs which he testified fairly and accurately represent-
ed what he viewed on the original system on January 31,
2007. (T., p. 13) On cross-examination, Captain Leicht con-
firmed that there are 600 cameras that are utilized in the jail
and the system which was used for surveillance of Pod 7E
did record to the DVR system, while older surveillance cam-
eras did not. He further confirmed that he viewed the inci-
dent portrayed in the videos live as it was occurring. (T., pp.
15-16)

The Commonwealth then called Officer Robert Wilkinson
who was employed as a corrections officer at the Allegheny
County Jail on January 31, 2007 and was assigned to Pod 7E.
Officer Wilkinson testified briefly concerning his procedure
regarding conducting an inmate count which would occur
four times a day. Officer Wilkinson also testified that as he
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conducted his 11:00 a.m. count, he proceeded to cell 107 and
found that Smith was not in the cell. (T. p. 20) At that point,
the Assistant District Attorney played the video identified as
Commonwealth Exhibit “1” and Officer Wilkinson was asked
to “walk us through, what is put into evidence as
Commonwealth Exhibit ‘1’.” (T., p. 21) Officer Wilkinson
described the events as the videotape was played, identify-
ing Smith as the individual with whom he was having the
encounter. (T. p. 22) Officer Wilkinson then testified that the
video showed Smith hitting him repeatedly about the face
and beginning to kick him. (T., p. 23) Officer Wilkinson was
then questioned concerning his injuries and identified vari-
ous photographs that portrayed his physical condition after
the assault by Smith. (T., pp. 25-27)

The Commonwealth then called Captain Joseph Demore
who also testified regarding the fact that he arrived on Pod
7E after Smith had been handcuffed and he accompanied
other officers in transporting Smith to the Disciplinary
Housing Unit (DHU). As Defendant was placed in a cell in
the unit and his handcuffs were removed, Defendant twice
swung and punched Captain Demore in the right eye. (T., pp.
39-40) Captain Demore testified that while there are cam-
eras inside the DHU, there were no cameras that were capa-
ble of recording inside the cells. (T., p. 42)

The Commonwealth then called Officer Daniel Corey who
testified regarding Defendant’s assault on Captain Demore
in the DHU. At the conclusion of Officer Corey’s testimony,
the Commonwealth requested “the opportunity to play in
real time camera angle 750” which had been offered as
Exhibit “2.”1

Smith testified in his defense that he did not intend to
seriously injure the officer, however, he admitted repeatedly
striking the officer (T., p. 63) and, as the officer tried to walk
away, grabbing him and striking him again knocking his
glasses off of his face. (T., p. 66) Defendant testified that
when his cuffs were removed after being transported to the
DHU he punched Captain Demore in response to having
allegedly been struck himself. (T., p. 69)

DISCUSSION
In its Concise Statement of Matters Complained of on

Appeal, the first issue raised by the Commonwealth involves
the procedural aspects of the order directing the
Commonwealth to provide copies of the videos to the Post-
Gazette. The Commonwealth asserts that there was no legal
process initiated to obtain the videos and the Court enter-
tained and granted the oral request of a reporter for the
Pittsburgh Post-Gazette who was not a party, participant or
intervenor in the criminal proceedings. At the proceeding on
February 7, 2008, the Commonwealth asserted that, “Our
first concern is that the process the law contemplates for
them to obtain a copy of the tape is for them to file a petition
to intervene with this court to have permission and ask for
the tape.” (T. p. 2, Proceedings 2/7/08).

The Commonwealth referenced at the proceeding the
case of Commonwealth v. Upshur, 924 A.2d 642 (2007) in
support of its position. However, the Commonwealth’s
reliance on Upshur to assert that an intervention proceeding
was required in the present case is misplaced. In
Commonwealth v. Upshur, 924 A.2d 642 (2007) the
Pennsylvania Supreme Court considered the issue of the dis-
closure or release of an audiotape used as part of a prima
facie case against Upshur at a preliminary hearing before a
magistrate district judge. Due to public interest in the case,
WPXI television station filed a motion for leave to intervene
with the magistrate district judge requesting access to the
audiotape to make a copy that could be broadcast. The dis-
trict justice did not believe that he was authorized to rule on

the motion and denied it. WPXI then filed a motion to inter-
vene in the court of common pleas requesting access to the
tape. The trial court agreed that the request for access to the
tape was appropriate and issued an order directing that a
copy of the tape be produced. In referring to the procedure
utilized by WPXI, the Court noted:

This Court has long held that a motion to intervene
is an appropriate method for the news media to
assert the public right of access to information
concerning criminal cases. See Commonwealth v.
Fenstermaker, 515 Pa. 501, 504 n. 1, 530 A.2d 414,
416, n. 1 (1987): Capital Cities Media, Inc. v. Toole,
506 Pa. 12, 22, 483 A.2d 1339, 1344 (1984). This
type of intervention has been described as provi-
sional in nature and for the limited purpose of per-
mitting the intervenor to file a motion, to be con-
sidered separately, requesting that access to
proceedings or other matters be granted.
Fenstermaker, 515 Pa. at 504 n. 1, 530 A.2d at 416
n. 1. Upshur, 924 A.2d, at 645.

While a petition to intervene can be utilized to seek the
disclosure or release of judicial records when the access to
the records is denied, an analysis of the Upshur,
Fenstermaker and Capital Cities cases indicates that such a
procedure was not required in the present case.

As previously noted in Upshur, a motion to intervene was
utilized to seek the release of an audio tape used in a prelim-
inary hearing which the district justice refused to release. In
Fenstermaker, a newspaper filed a motion to intervene and a
motion seeking permission to obtain copies of the affidavits
of probable cause upon which the arrest warrants were
issued and which were not released to the newspaper. The
request came after the arraignment of the accused but
before the preliminary hearings. Fenstermaker, 530 A.2d at
416. In Capital Cities, the news organization filed with the
Supreme Court an Application for Leave to File Original
Process Pursuant to Pa.R.A.P. Rule 3307 and Application for
Extraordinary Relief Pursuant to Pa.R.A.P. 3309. In its
pleading to the Supreme Court, Capital Cities requested a
writ of prohibition barring the enforcement of two pretrial
orders issued by the trial judge in a homicide and rape case
which provided that no one could record, photograph or
video the jurors; that all witnesses and jurors were preclud-
ed from making extrajudicial statements during the trial;
that only court personnel, witnesses and jurors could handle
the trial exhibits; and, that during the proceedings, no one
could print or announce the names and addresses of the
jurors or draw, sketch or photograph the jurors during the
trial. Capital Cities, 493 A.2d at 1340. The Supreme Court
denied the writ of prohibition, and upon an order from the
United States Supreme Court vacating the dismissal of the
writ and remanding for clarification as to the basis for the
denial, the Supreme Court found that the request for the
extraordinary relief of a writ of prohibition was properly
denied as the writ would only issue upon a showing of
extreme necessity and the absence of any available remedy
at law. Capital Cities, 483 A.2d at 1343. The Court noted that,
“Where relief may be sought through ordinary avenues of
judicial review, the writ will not lie.” Id. at 1443.

The Court in Capital Cities further noted that in address-
ing the assertion that the application for the writ of prohibi-
tion was necessary, stated:

In Pennsylvania there is a procedure for obtaining
expedited review which affords complete relief
where an alleged abridgement of the rights of the
media is at issue. Capital Cities, 483 A.2d at 1344.
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(Emphasis added)

The Court further noted that the procedure to be used by
the media if it were denied access to records would be to file
a petition to intervene to challenge the court’s order restrict-
ing its access to the material at issue, and upon denial of the
request, seek a stay of the order pending an appeal, citing
Pa.R.A.P. 1732(a). Further, the Court noted that the denial of
such temporary relief would be subject to immediate review,
citing Pa.R.A.P. 1732. Id. The Court also noted that in
Commonwealth v. Hayes, 414 A.2d 318, cert. denied, 449 U.S.
992, 101 S.Ct. 528, 66 L.Ed. 2d 289 (1980), a media petition-
er, upon denial of relief in the trial court, asked the Supreme
Court to exercise its plenary jurisdiction over the ongoing
criminal prosecution and stay the proceedings pending
review. Id.

A review of each of these cases indicates that a procedure
that may be utilized when the media believes its rights to
access to public information is abridged, is to intervene and
seek relief before the trial court, or upon the denial of that
relief seek immediate appellate review according to the
applicable rules. None of these cases, or the law regarding
the right of the public and the media to access to public judi-
cial records, mandates that such a procedure must be fol-
lowed in order to initially request the release of records by
the public or the media. The Commonwealth’s position in
this case that such a procedure must be followed in order to
allow the Commonwealth an opportunity to prevent the
release of documents or materials is, for the reasons set
forth below, unfounded.

In Upshur, the Supreme Court reviewed the law regard-
ing the right of access to public judicial records and docu-
ments, including the right to inspect and copy such records.
Upshur, 924 A.2d at 647-648. The Court found that the well
recognized presumption of openness in criminal proceedings
extended to pretrial proceedings, including preliminary
hearings. Therefore, despite the contention of the
Commonwealth in Upshur that the audiotapes at issue had
not been filed with the court, entered into evidence or made
part of the record, the tapes were public judicial records.
Indeed, the Court stated:

While the Commonwealth acknowledges that the
tape must be released should it be formally admit-
ted into evidence,…it distinguishes the present
matter as involving a tape played at a preliminary
hearing instead of to a jury during trial. Upshur,
942 A.2d, at 650-651. (Emphasis added)

In the present case, the Commonwealth, in its Motion for
Reconsideration, stated: “The Commonwealth acknowledges
that the videos played at Defendant’s trial were public judi-
cial records.” (Motion for Reconsideration, page 3)
Therefore, the “threshold question” of whether the material
sought to be disclosed is a public judicial document is not
even at issue in this case.

The Commonwealth further argues, however, that pur-
suant to Upshur, even if the determination is made that the
videos are a public judicial record, the right to examine a
public record is not absolute and where the presumption of
disclosure of the public record is outweighed by circum-
stances which warrant the denial of access, nondisclosure
may be appropriate. While this statement of the law is
undoubtedly true, it does not address the issue of what steps
the public or the media must take to initially “request”
admittedly publicly judicial records. As stated in
Fenstermaker, “There is a well-established right at common
law to inspect public records upon request in a reasonable
manner.” Fenstermaker, 530 A.2d at 419. (Emphasis added)

The request for a copy of the video made subsequent to the
trial was a reasonable request in a reasonable manner for
material that was clearly a public judicial record. Therefore,
there was no basis to require the Post-Gazette to intervene to
obtain that to which it was presumptively entitled.
Nevertheless, an order was still entered staying the release
of the records to allow the Commonwealth an opportunity to
present its reasons for nondisclosure.

In Upshur the Court stated:

The burden of showing that closure is warranted
under the circumstances is on the party seeking to
prevent access: that party must obtain a court
order sealing the documents. (Citations omitted)
The decision of whether to seal the documents is
left to the sound discretion of the trial court, which
must hold a hearing and place on the record its rea-
soning and the factors relied upon in reaching its
decision. Upshur, 924 A.2d, at 651.

It is presumably this language from Upshur that the
Commonwealth relies upon in asserting that the Post-
Gazette must file a petition to intervene and by failing to do
so, deprived the Commonwealth of the opportunity to object
to the release of the videos. However, the above language
presumes a procedure, before the Commonwealth publicly
discloses the material and uses it in court, to allow the trial
court the opportunity to review the material and determine
if it in fact would constitute a public judicial record and then,
if it should be disclosed. It also envisions that by requesting
the nondisclosure of the material before it is made a public
judicial record, the Commonwealth may take the court’s
decision into account in deciding if and how to use the mate-
rial at issue. This is particularly true where the materials at
issue, as the videos in this case, were not absolutely neces-
sary to the prosecution of its case. As stated in
Fenstermaker:

In cases where sealing of affidavits is regarded as
desirable, District Attorneys, inasmuch as they are
in a position to determine prior to arrest the con-
tents of supporting affidavits, (Pa. R.Crim.P.
101A(a), supra), or defense counsel, in the event
that defense counsel have been retained and have
formed a belief that the affidavits should be sealed,
will, no doubt, seek to obtain the necessary court
orders even prior to the actual arrests having been
made. In this manner, the possibility will be dimin-
ished that, after an arrest has been made, the pub-
lic will go to the magistrate’s office and inspect the
affidavits before a realistic opportunity to obtain a
court order the sealing the documents has been
afforded. Fenstermaker, 530 A.2d at 421.
(Emphasis added)

This language clearly recognizes the opportunity which the
Commonwealth has to address the issue of sealing records
or documents, which it elected not to utilize in this case.
The Commonwealth had ample opportunity prior to trial to
file a pretrial motion in the nature of a motion in limine
addressing the release or copying of the videos that it
wished to use. Pa. R.Crim.P. 578 allows pretrial motions to
address such an issue.

Having conceded that the videos are public judicial
records, the sole issue for the Court’s consideration was
whether there are circumstances that warrant their nondis-
closure. The Commonwealth’s objections to the release of
the videos are that the videos may show areas of the jail that
it did not want to be “public knowledge” or that it may cause
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the guard who was assaulted to “lose stature in the jail.” (T.
pp. 3, 2/7/08) However, by placing the videos in evidence and
exhibiting them at trial, the Commonwealth effectively ham-
pered the Court from making a determination that there was
a strong countervailing interest in denying the media access
to the videos, as surely that position was substantially weak-
ened by their public display. In addition, if public access to
the videos was viewed as a significant issue, the
Commonwealth could certainly have proceeded on this case
without the use of the tapes as it had the testimony of the vic-
tims and several officers who witnessed the assaults. In fact,
one of the counts of assault on which Smith was convicted
was not on the videos admitted into evidence. The
Commonwealth, knowing full well the content and nature of
the images depicted on the videos, elected not to file a pre-
trial motion to seal the videos or otherwise raise its con-
cerns, and therefore its position that there was error in not
allowing it to present evidence or testimony to argue its case
for not turning over the videos is without merit. In fact, the
order was stayed to allow the Commonwealth a hearing on
its motion for reconsideration to allow the Commonwealth to
address the reasons for its request to withhold the videos,
however, the Commonwealth elected instead to file a Notice
of Appeal divesting the Court of jurisdiction.

One of the reasons stated by the Commonwealth at the
proceedings of February 7, 2008 that the videos should not
be released is they show an area of the jail that the
Commonwealth did not want to be “public knowledge,” how-
ever, this claim is meritless. As pointed out during the testi-
mony, the video showed a section of Pod 7E of the Allegheny
County Jail that housed up to 64 inmates at the time of the
incident, and in which, it has presumably housed hundreds
of inmates since the jail opened. The proposition that its
appearance or manner of operation are in some manner con-
fidential or might be compromised is meritless. In addition,
the Commonwealth does not argue, nor is it plausible to
believe, that the fact that surveillance is conducted is not
generally known. Also, while the Court is mindful of the fact
that the officer in question may not wish to have the video of
the assault released, surveillance videos of assaults and
other criminal activity are routinely viewed in various media
and there is nothing depicted in the videos that is so shock-
ing or degrading that warrants its nondisclosure. If the
Commonwealth felt that the use of the video would so
adversely affect the officer’s ability to perform his duties,
then the issue should have been addressed before it was
played in court or the Commonwealth could have elected not
to use the video as part of its case.

The Commonwealth further asserts as error that a state-
ment was not made on the record by the Court of the rea-
sons and factors it relied upon in ordering the
Commonwealth to turn over the videos. At the proceedings
on February 7, 2008, the record is clear that the basis for the
decision to release the record was that the Commonwealth
had already offered the video into evidence, played the
video and it was part of the public record. (T., pp. 2-3,
2/7/08) Based on the fact that the videos were unquestion-
ably a public judicial record, as well as for the reasons stat-
ed herein, the reasoning and factors considered in deciding
to order the release of the videos are clear. In addition, by
filing its Notice of Appeal prior to the hearing scheduled by
the Court, the Commonwealth prevented the Court from
more fully stating its reasons on the record.

In its second and third assignments of error, the
Commonwealth asserts both that the Court lacked jurisdic-
tion to order the production of the videos to the Post-Gazette
or its representative and that it was error to treat the Post-
Gazette or its representative as a party, participant, and/or

intervenor. It is clear, however, that the trial court retains
supervisory power over its records and documents and there
is no authority for the proposition that the Court lacked juris-
diction to exercise that authority under the circumstances in
the present case. Upshur, 924 A.2d, at 651.

As to the Commonwealth’s contention that it was error to
treat the Post-Gazette or its representative as a party, partic-
ipant or intervenor, such status was not necessary for the
reasonable request for the release of the public judicial doc-
ument, which the Commonwealth created. To accept the
Commonwealth’s position would require a finding that
before any public records, documents or materials could be
viewed, copied or released the person or entity seeking it
would have to file a petition to intervene in order to allow the
Commonwealth an opportunity to object to any such release.
This procedure is not required. The procedure for interven-
tion, and the appellate rights that are attendant thereto, may
be utilized to address the abridgement by the courts of a
right to public access to records or proceedings, such as in
Upshur, Fenstermaker and Capital Cities. In each of these
cases the media was either denied access to a questionably
public judicial record or access to a proceeding was limited
in some manner. However, an intervention proceeding is not
mandatory to obtain a public judicial record for which pro-
tection from disclosure has not been previously sought and
concerning which a restrictive order of court has not been
entered. If in the present case the request to release the
videos had not been granted, then one appropriate proce-
dure for the Post-Gazette would have been to intervene and
seek relief from the denial of access. However, the
Commonwealth also had various options open to it to request
the nondisclosure of the videos prior to their use in court.
The Commonwealth’s failure to act did not thereby place an
obligation on the Post-Gazette to file a motion to intervene to
obtain that to which it was presumptively entitled.
Therefore, the order directing the release of the video was
properly entered.

Finally, it should be noted for the record that this Trial
Court had a previous Non-Jury trial involving this Defendant
at CC200614468. In that case this Defendant was convicted
of throwing a fellow inmate over a railing in the same Pod
area. The Commonwealth in that trial introduced the video-
tape of the incident into evidence. The videotape was
released to various media including the Pittsburgh Post-
Gazette without objection.

BY THE COURT:
/s/Todd, J.

1 Captain Leicht testified that Commonwealth’s Exhibit “2”
was a video of the exact same incident, but from a different
camera view and that two video CDs were used because the
recording could not fit on one CD. Video Exhibit “2” showed
the same incident on the same date and time. (T., p. 13)
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Stephanie Arlene Lautar v.
Michael David Lautar

Presumption of Paternity—Estoppel—Child Support

1. Father learned in 2000 (after their child’s birth in 1998)
that Mother had an extramarital affair. In 2003 the parties
secured paternity testing and separated a month later.

2. By consent orders, Father paid child support and exer-
cised partial custody. The parties divorced.

3. In 2007 after learning that Mother married Wiedner, the
man with whom she had the affair, Father presented a Petition
to Terminate Support, a Petition to Modify Support and a
Motion for Joinder of Wiedner. The proceedings were consol-
idated. Paternity results were not admitted into the record.

4. The trial court affirmed the Hearing Officer’s decision
denying the request to terminate Father’s obligation for sup-
port and establishing a modified support order. The court
reversed the Hearing Officer’s finding that Wiedner was an
indispensable party.

5. The trial court, in this clear and thorough review of
paternity law in Pennsylvania, determined that: 1) while the
child was born during the marriage, the presumption of
paternity did not apply as the family was not “intact” at the
time Father initiated the action; and 2) held that Father was
estopped from denying paternity as he parented and sup-
ported the child even after learning the results of the genet-
ic testing.

6. Father alleged that the only reason he continued to par-
ent the child after the genetic testing was that Mother had
convinced him that Wiedner would not accept the responsi-
bilities of biological father, thus asserting the fraud excep-
tion to the theory of estoppel. The hearing officer found that
Father’s testimony on fraud was not credible. The court
affirmed that finding, as case law affords deference on
issues of credibility to the hearing officer.

7. Father will continue to pay support for the child, even
though he is not the biological father. Wiedner, who might be
the biological father of the child, is able to avoid the support
obligation because the court was unable to order paternity
testing, which was barred by the estoppel doctrine.

8. Wiedner is not an indispensable party who should be
joined, even though he and Mother reside together as an
intact family. Father continues his involvement with the
child, exercises custody, attends her school and extracurric-
ular activities and the child knows him as her father.
Wiedner, therefore, has no paternity claim.

(Hilary A. Spatz)
Todd W. Elliott for Plaintiff
Kristin A. Clingerman for Defendant

No. FD 03-003523-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Wecht, J., June, 23, 2008—This appeal, which concerns

the law of paternity, arises from this Court’s Order of April
8, 2008. That Order dismissed Defendant Michael David
Lautar [“Father”]’s Exceptions to the Recommendations of
Hearing Officer Pamela Abdalla, Esquire and granted
Plaintiff Stephanie Arlene Lautar [“Mother”]’s Cross-
Exceptions. In accordance with Pa.R.A.P. 1925, this Opinion
sets forth the Court’s reasons for the April 8 Order.

BACKGROUND AND PROCEDURAL HISTORY
Mother and Father married on September 24, 1994. (T. at

15, 16.) One child, Alexis [d.o.b. 5/2/98], was born during the
marriage. (T. at 15.)

In 2000, Father learned that Mother had an affair during
the marriage, and questioned whether he was the biological
father of Alexis. (T. at 7.) In February 2003, the parties
engaged in private genetic testing. (T. at 7, 8.) While the
result is known, it was not admitted during any court pro-
ceeding. On March 18, 2003, Mother and Father separated.
(T. at 15, 16.)

On June 10, 2003, Father and Mother entered into a con-
sent support order for Alexis. (T. at 17.) On September 10,
2003, a modified support order issued by consent. (T. at 17.)
On June 3, 2005, a divorce decree issued. Father exercises
partial custody of Alexis pursuant to a July 29, 2005 consent
custody order. (T. at 24.)

On July 25, 2007, after learning that Mother had married
Robert Wiedner [“Wiedner”], the man with whom she had
engaged in the extramarital affair, Father presented a
Petition for Termination of Support. Father asserted a belief
that Wiedner was the biological father. On September 18,
2007, Father also filed a request for a support modification.
That request was consolidated for hearing with Father’s ter-
mination request. On October 4, 2007, Father filed a “Motion
for Joinder of Party to Custody Action.” Although the plead-
ing references the parties’ custody action, it sought in fact to
join Wiedner as a party in the support action. (T. at 3.) The
joinder motion was consolidated for hearing with the
Petition for Termination of Support and the modification
request. On October 19, 2007, the consolidated hearing on
Father’s petitions proceeded. On November 21, 2007,
Hearing Officer Abdalla issued her recommendations.

The hearing officer recommended that the Petition for
Termination of Support be denied, that the child support
obligation be recalculated pursuant to the request for modi-
fication, and that the Motion for Joinder be granted. On
December 11, 2007, Father filed Exceptions to the hearing
officer’s Recommendations. Mother filed Cross-Exceptions.
On March 28, 2008, this Court heard argument on the
Exceptions and Cross-Exceptions. On April 8, 2008, this
Court issued its Order dismissing the Exceptions and grant-
ing the Cross-Exceptions.

On May 7, 2008, Father filed his Notice of Appeal. On May
9, 2008, this Court issued an Order directing Father to file a
concise statement of matters complained of in the appeal
pursuant to Pa.R.A.P. 1925(b). Father timely complied, filing
his 1925(b) statement on May 29, 2008.

ISSUES RAISED ON APPEAL
In his 1925(b) Statement, Father claims the follow-
ing errors:

1. The trial court erred when it incorrectly
estopped the defendant from denying paternity,
where the child lives in an intact family unit with
her mother and her biological father, where the
defendant is not the biological father of the child,
and where mother’s misrepresentations and fraud-
ulent conduct induced defendant into supporting
the child for over three years.

2. The trial court also erred in refusing to join the
biological father as a party, thereby holding the bio-
logical father accountable for his duty to support
the child, where the biological father lives in an
intact family unit with his child, and where the bio-
logical father clearly demonstrated parental
involvement well beyond merely being the biologi-



page 420 volume 156  no.  22Supplement to The Lawyers Journal

cal father. This is in direct conflict with the
Superior Court opinion of Jacob v. Schultz-Jacob,
923 A.2d 473 (Pa.Super. 2007), where the Court
held a sperm donor financially obligated to support
children in whose lives he is involved. The trial
court is also in direct conflict with the Superior
Court opinion of L.S.K. v. H.A.N., 813 A.2d 872
(Pa.Super. 2002), where the court held that biologi-
cal parents who have exercised the rights appur-
tenant to that status can be no less bound.

DISCUSSION AND ANALYSIS
The Superior Court reviews paternity decisions in a sup-

port action under an abuse of discretion standard. Rodgers v.
Woodin, 672 A.2d 814, 816 (Pa.Super. 1996). The trial court’s
ruling will stand absent a misapplication of law or a “mani-
festly unreasonable exercise of judgment.” Id.

Pennsylvania trial courts have long been governed by
what our Supreme Court labeled the “two great fictions of
the law of paternity”: the presumption of paternity and the
doctrine of paternity by estoppel. Brinkley v. King, 701 A.2d
176, 180 (Pa. 1997). In recent years, some appellate judges
have begun to chip (though not to hammer) away at these
bedrock principles of paternity law. A review of
Pennsylvania’s current decisional law is appropriate before
turning to the specific facts of the instant case.

The presumption of paternity holds that a child born or
conceived during a marriage is presumed to be the child of
that marriage unless there is clear and convincing evidence
that the husband did not have access to the wife or that he
was physically incapable of procreation. Brinkley, 701 A.2d
at 179. The Brinkley court identified the preservation of
marriage as the policy underlying this presumption of pater-
nity. Id. at 181. Our Supreme Court instructed that the pre-
sumption should apply only in those cases where it would
advance the policy of preserving marriage. Id. Hence, the
applicability of the presumption of paternity often turns on
the issue of whether the marriage is “intact.” Vargo v.
Schwartz, 940 A.2d 459, 466-67 (Pa.Super. 2007).

If the presumption of paternity does not apply or has been
rebutted, the trial court must consider the doctrine of pater-
nity by estoppel. Vargo, 940 A.2d at 464. Estoppel “is a legal
determination based on the conduct of the mother and/or the
putative father with regard to the child, e.g., holding out the
child to the community as a product of their marriage and/or
supporting the child.” Id. (citing Fish v. Behers, 741 A.2d
721, 723 (Pa. 1999)). Our appellate courts have identified the
public policy underlying the estoppel doctrine as the goal
that children should rest secure in the knowledge of who
their parents are and should not be traumatized by learning
that someone they believe to be their father is not. Id. (citing
Fish, 741 A.2d at 724).

However, evidence of fraud is relevant, and can preclude
application of the estoppel doctrine. J.C. v. J.S., 826 A.2d 1, 4
(Pa.Super. 2003). Moreover, the trial court must inquire
whether the man against whom estoppel is asserted contin-
ued to act as a father once the biological father was revealed.
Id. at 4-5.

Judicial application of these rules of decision has often
relied upon subtle and complicated distinctions of fact, with
doctrinal tensions becoming more evident. The following
appellate cases are illustrative.

In the Warfield case, Ms. Warfield, while married to Mr.
Thompson, became involved with, moved in with, and had a
son with Mr. Warfield. Warfield v. Warfield, 815 A.2d 1073,
1074 (Pa.Super. 2003). Later, Mr. and Ms. Warfield married
and had a daughter. Id. Mr. and Ms. Warfield later separat-
ed, and, in conjunction with a support action, undertook

genetic testing that revealed Mr. Warfield was the father of
the daughter, but not the son. Id. Despite that information,
Mr. Warfield signed an Acknowledgement of Paternity for
both children. Id. Approximately a year later, Mr. Warfield
sought to disclaim paternity of the son. Id. at 1074-75. After
argument and briefing, the trial court rejected the argument
that Mr. Thompson should be determined to be the son’s
father. Id. at 1075.

The Superior Court affirmed. The Superior Court rea-
soned that Ms. Warfield was estranged from Mr. Thompson
at the time of the son’s birth, and that the marriage was not
intact. Id. at 1076. The court concluded that an estoppel had
arisen because Mr. Warfield lived with Ms. Warfield from
the time of the son’s birth until separation nearly eight years
later. Id. at 1077. Additionally, the son bore Mr. Warfield’s
surname, and Mr. Warfield appeared as father on his birth
certificate. Id. Finally, notwithstanding that Mr. Warfield had
the results of the genetic testing, he still signed an
Acknowledgement of Paternity and complied with a support
order. Id.

A different result occurred in Gebler v. Gatti, 895 A.2d 1
(Pa.Super. 2006). In that case involving unmarried parents,
Gatti (alleged father) and Gebler (mother) enjoyed a lengthy
relationship, during which a child was born. Id. at 2. Gatti
attended the birth, was named the father on the birth certifi-
cate, and entered into a stipulated support order when the
relationship ended. Id. Later, Gatti obtained a private pater-
nity test, which determined that he was not the biological
father. Id. The trial court held Gatti estopped from denying
paternity, reasoning that he had held himself out as the
father for eighteen months and that there was no evidence of
fraud or misrepresentation. Id. at 3. The Superior Court dis-
agreed. That court concluded that there was fraud or mis-
representation because Gebler knew of the possibility that
Gatti was not the father, but failed to provide him with that
information. Id. at 4-5. Because there was no relationship
between Gatti and the child, because Gatti stopped acting as
a father once the truth was revealed, and because the child
had an alternate source of support from the biological father,
the doctrine of estoppel did not apply. Id. at 5.

In a case involving joinder, the Superior Court affirmed
the trial court’s conclusion that the biological father, Gresh,
was not an indispensable party, because the ex-husband,
Moyer, was the legal father by estoppel. Moyer v. Gresh, 904
A.2d 958, 962-63 (Pa.Super. 2006). Moyer and the mother
were married when the son was born. Id. at 960. Moyer was
actively involved in the son’s life both before and after learn-
ing the truth about the child’s paternity. Id. Gresh, however,
was uninvolved with the son during the child’s first nine
years, having only sporadic contact. Id. Mother later mar-
ried Gresh, and the son has lived primarily with them, sub-
ject to Moyer’s partial custody. Id. at 960-61. Moyer filed a
complaint for primary custody, and Gresh and Mother filed
a motion to dismiss based on lack of standing. Id. at 961.
Gresh and Mother argued that Moyer could not be in loco
parentis because the biological father, Gresh, had assumed
parental rights and responsibilities. Id. The trial court
denied the motion, and also dismissed Gresh as a party. Id.

The Superior Court affirmed. The court noted that Moyer
had not learned the truth about the son’s paternity until the
genetic testing was completed, and that Moyer supported the
son both before and after learning the truth about paternity.
Id. at 962. Because Gresh was uninvolved in the son’s life for
the first nine years, he essentially relinquished his parental
rights and was estopped from contesting paternity. Id.
Lacking a paternity claim, Gresh could not be an indispensa-
ble party. Id. at 963. The Superior Court further concluded
that the result was in the son’s best interests, as the son and
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Moyer have a close relationship and the son considers Moyer
to be his father. Id.

In a recent case applying the presumption of paternity,
the court refused to permit a third party to compel genetic
testing, because the marriage remained intact. E.W. v. T.S. &
C.S., 916 A.2d 1197, 1203 (Pa.Super. 2007). The mother
became involved with E.W. while still married. Id. at 1199.
The mother told E.W. that he was the father of the child, but
also told the husband that he was the father. Id. at 1199-1200.
E.W. argued that the marriage was not intact, but the trial
court did not find this argument credible. The Superior
Court affirmed. Id. at 1202.

Applying the doctrine of collateral estoppel in Barr v.
Bartolo, 927 A.2d 635 (Pa.Super. 2007), the Superior Court
held that, absent fraud, the mother could not deny that the
husband was the father when the husband previously was
found to be the legal father. Id. at 643. The mother and the
husband entered into a consent support order for the child
after their separation. The husband paid in accordance with
the order until the case was closed. Id. at 636. Later, the moth-
er filed a second support complaint, the husband denied
paternity, and the trial court ordered genetic testing which
excluded the husband as the biological father. Id. at 637. The
second support complaint against the husband was then dis-
missed. Id. The mother also brought a support complaint
against Bartolo, as the biological father. Id. Bartolo objected,
claiming that the husband was the legal father due to the ear-
lier unappealed (and consented-to) support order. Id. at 639.

The Superior Court agreed. There was no evidence of
fraud, as the mother informed the husband of her affair and
the husband still allowed his name on the birth certificate
and agreed to pay child support. Id. at 643. Further, the
Superior Court found the doctrine of paternity by estoppel
applicable as well. Id. at 645. The husband had maintained a
relationship with the child, both before and after learning
the truth about paternity. Id. at 644-45. In contrast, Bartolo
had only met the child a handful of times and had no rela-
tionship with the child at all. Id. at 645.

In another recent case, the Superior Court found paterni-
ty by estoppel even though another man had been involved
in the early years of the child’s life. Conroy v. Rosenwald,
940 A.2d 409, 419-20 (Pa.Super. 2007). Conroy, the mother,
was involved with both Rosenwald and another man, Guinan,
at the time of conception. Id. at 411. Believing Rosenwald to
be sterile, Conroy assumed Guinan was the biological father.
Guinan acted as father for two years, and his name appeared
on the birth certificate. Id. at 412. Guinan and Conroy split,
and Conroy filed for support. Id. Guinan, however, denied
paternity, asserting that he had undertaken genetic testing,
although there is nothing in the court record to verify the
statement. Id. at 412-13. Conroy then filed for support from
Rosenwald. Id. at 413. Rosenwald was compelled to take a
genetic test.1 Id. Because Guinan no longer was involved
with the child, the court did not have to consider disruption
to the child’s life or family relationships. Id. at 420. The child
was not receiving any kind of assistance from a father figure
and had not had a relationship with a father figure since the
age of two. Id. The court also found that there was no fraud
because Conroy had not “actively and intentionally misled”
Guinan. Id. at 419. Instead, Guinan had acted as father for a
period of time due to the mutual mistake of fact as to
Rosenwald’s sterility. Id. The Superior Court adopted the
trial court’s conclusion finding no fraud by either Rosenwald
or Conroy. Id. Accordingly, the Superior Court affirmed the
trial court’s ruling requiring Rosenwald to pay child sup-
port. Id. at 420.

In the Vargo case, neither the presumption of paternity
nor the estoppel doctrine applied. Vargo v. Schwartz, 940

A.2d 450, 466 (Pa.Super. 2007). Recognizing that the deter-
mination of whether a marriage is intact is fact-specific and
difficult, the Superior Court (in one of Justice McCaffery’s
last opinions before ascending to the Supreme Court)
affirmed this court’s finding that the Vargo marriage was no
longer intact, given the spouses’ repeated separations and
their contemplation of divorce. Id. at 467 n.6.2 Accordingly,
the presumption of paternity did not apply. Id. The Superior
Court also determined that the estoppel doctrine did not
apply, principally because there was evidence of fraud. Id. at
469. Vargo believed he was the father until the mother
informed him otherwise. Id. At that time, Vargo informed
people that he was not the father, although he continued to
provide health insurance for the children. Id. Because the
mother testified that she planned to inform the children that
Schwartz was the biological father, estoppel would not
advance the public policy goal of ensuring that children are
secure in the knowledge of their father’s identity. Id. The
Superior Court found no abuse of discretion in this trial
court’s decision to put more weight on Vargo’s “public dis-
avowal of his biological paternity than on his more private
interaction with the two young girls.” Id. at 470.

In a case where the presumed father had limited contact
with the child, but regularly paid support, the Superior Court
found evidence of fraud and a misapplication of the estoppel
doctrine. Glover v. Severino, 946 A.2d 710, 711 (Pa.Super.
2008). The trial court had found no fraud because Glover, the
mother, sincerely believed Severino was the biological
father. Id. at 713. However, the Superior Court found fraud in
Glover’s refusal to acknowledge the possibility of another
father even when confronted with the results of two genetic
tests, both of which excluded Severino as the father. Id. at
715. The Superior Court analogized the case to Gebler,
affirming that a mother’s silence on the issue of other possi-
ble fathers (which the Court viewed as “fraud by omission”),
regardless of a strong belief about who the father is, can
function as fraud for the purpose of overcoming the estoppel
doctrine. Id. at 714. The Superior Court also concluded that
the estoppel doctrine was incorrectly applied. The trial court
had relied on Severino’s regular payment of support for the
first eleven years of the child’s life, his sporadic visits to the
child, his acknowledgment of paternity, and his gift purchas-
es for the child as evidence that the estoppel doctrine should
apply. Id. at 716.

The Superior Court focused instead on the lack of a par-
ent-child bond, the fact that Severino had never lived with
the child, and the fact that the child recognized Glover’s ex-
husband as his father. Id. at 717. Because there was no par-
ent-child relationship to protect, the estoppel doctrine did
not apply. Id. Judge Klein (the author of Gebler v. Gatti) dis-
sented, disagreeing with the finding of fraud. Judge Klein
noted that Severino had signed the acknowledgement of
paternity despite knowing that Glover had other sexual part-
ners at the time of conception. Id. at 718-19.

In the Wieland case, the mother was married to Wieland
at the time of conception, but was separated from him and
living with Dillon. Wieland v. Wieland, 2008 WL 1991527, at
*1 (Pa.Super. 2008). Dillon was present at the birth, was
named on the birth certificate, and shared a surname with
the child. Dillon, the mother, and the child lived together for
over four years after the child was born. Id. After the moth-
er and Dillon separated, the mother filed for support from
Wieland, her ex-husband. Id. Wieland filed preliminary
objections, which were dismissed by the trial court and not
appealed, and Dillon sought to intervene, which petition also
was denied and formed the subject of the appeal. Id. In his
appeal, Dillon asserted that the estoppel doctrine should pre-
vent the mother from having Wieland named as the father.
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Id. at *6. Dillon argued that the policy of keeping children
secure in the knowledge of their parents would not be
advanced by naming Wieland as the father. Id. Because the
child already knew the results of the genetic testing that
showed Wieland was the biological father, the Superior
Court concluded that the interests of the child were best
served by requiring the biological father to support the
child. Id. at *7. Significantly, the court also acknowledged the
public policy reasons supporting genetic testing, including
the right to establish a kinship relationship, and the fact that
“a child’s biological history may be essential to his or her
future health, and the child’s cultural history may be impor-
tant to his or her personal well being”. Id. (citing Conroy v.
Rosenwald, 940 A.2d 409, 416-17 (Pa.Super. 2007)).

From the foregoing review of recent cases, it seems pos-
sible to discern trends, if not organizing principles, in
Pennsylvania’s current decisional law on paternity. The pre-
sumption of paternity is still valid, but rarely applies
because the underlying marriage is seldom intact. However,
when the marriage is intact, the presumption still will block
a third party from asserting paternity or compelling testing.
See E.W., 916 A.2d at 1202-03. The paternity by estoppel doc-
trine also remains viable. See Conroy, supra. However, the
fraud exception has expanded to include cases in which the
mother was silent as to the possibility of another father (See
Gebler, 895 A.2d at 4-5), and to cases where the presumptive
father knew mother had sexual relations with others at the
time of conception. See Glover, 946 A.2d at 713, 715. When
fraud applies, the court must examine how the father against
whom estoppel is claimed acts after learning the truth about
paternity. See Vargo, 940 A.2d at 464.

In the instant case, as it surely must, this trial Court faith-
fully applied the law as set forth by our appellate courts.
Mother and Father were divorced at the time Father present-
ed his Petition. The marriage was no longer intact. The pre-
sumption of paternity does not apply. Fish, 741 A.2d at 722.

The next question is whether the estoppel doctrine pre-
vents Father from denying paternity. The conduct of the par-
ties is important to determining whether estoppel applies.
Vargo, 940 A.2d at 464. Here, there is undisputed evidence
that Father acted as a father to Alexis and held himself out
as a father. It also is clear that Father continued to act as a
father even after the genetic testing. Father entered into a
consent support order. Father exercised, and continues to
exercise, partial custody. (T. at 12, 25-26.)

However, Father claims that there was fraud, because
Mother induced him to continue to act as Alexis’ father.
Father claims Mother told him that Wiedner would not
accept his responsibility as the biological father.3 (T. at 10-
12.) Father further claims that he relied upon this statement
by Mother, which induced him to continue to act as Alexis’
father. Id. Mother disputed Father’s claims. (T. at 62, 71, 78.)
The hearing officer specifically found that Father’s testimo-
ny on fraud was not credible and that Mother’s testimony
was. (Rec. at 4, 6.) Because the hearing officer had the
opportunity to hear the testimony and observe the witnesses
firsthand, the appellate case law affords her deference on
issues of credibility. Moran v. Moran, 839 A.2d 1091, 1095
(Pa.Super. 2003). If Father is not credible on this issue, then
there can be no finding of fraud, and the estoppel doctrine
applies. As such, Father is estopped from denying paternity.

The remaining issue is the joinder of Wiedner to the liti-
gation. The Moyer case is instructive. As noted hereinabove,
Moyer concerned a biological father and mother who were
married and constituted an intact family. Moyer, 904 A.2d at
961. The trial court dismissed the biological father from the
case after finding that the ex-husband was the legal father
under the estoppel doctrine. Id. at 962. The ex-husband sup-

ported the child throughout its life, both before and after
learning that he was not the biological father. Id. Given those
findings, the Superior Court determined that it was reason-
able to conclude that the ex-husband was the legal father by
reason of estoppel. Id. Without the paternity claim, the bio-
logical father’s interests were “adequately represented” by
the mother. Id. at 962-63.

The facts in this case are similar. Wiedner and Mother
currently live together as an intact family. (T. at 75.)
However, Father has maintained his involvement in Alexis’
life. Father exercises custody rights and attends school and
extracurricular activities. Alexis knows him as her father. (T.
at 25-26, 27, 45, 61-62.) Father has not informed Alexis that
he is not her biological father, although he has discussed
with a counselor the issue of how to inform her. (T. at 29-30.)
The estoppel doctrine applies. As such, Wiedner has no
paternity claim, and is not an indispensable party who
should be joined.

Father cites two cases in support of his argument. Father
contends the Jacob case supports the proposition that,
because Wiedner is involved in Alexis’ life, Wiedner should
be obligated for support. The facts of the Jacob case are
somewhat unique. Schultz-Jacob and her former same-sex
partner, Jacob, who had cohabitated for some nine years and
entered into a civil union in Vermont, contested custody of
four children: two children conceived and carried by Jacob
via a sperm donation from Schultz-Jacob’s long-time friend,
Frampton, and two children that Jacob had adopted. Jacob v.
Schultz-Jacob, 923 A.2d 473, 476 (Pa.Super. 2007). Following
separation, Schultz-Jacob filed a custody action naming both
Jacob and Frampton, the sperm donor of the two biological
children. Id. Jacob then filed a complaint for child support
from Schultz-Jacob. Schultz-Jacob petitioned to join
Frampton as third party. Id. The Superior Court noted that
Schultz-Jacob was not seeking to avoid a support obligation,
but was instead seeking to prevent Frampton from avoiding
one. Id. at 480. Additionally, Frampton already was provid-
ing support to the children. Id. at 481. Frampton provided
financial assistance, exercised partial custody, provided
clothes and toys for the children, and encouraged the chil-
dren to call him “Papa.” Id. Based on these facts, the
Superior Court decided that Frampton should be joined in
the support proceeding. Id. at 482.

The instant case is distinguishable from Jacob. First, the
Superior Court in Jacob found it important that Schultz-
Jacob was not trying to avoid her support obligation by join-
ing Frampton. Here, however, Father is trying to avoid his
support obligation, as evidenced by his Petition to Terminate
Support. Additionally, in Jacob, Frampton already was pro-
viding direct support to the children in the form of cash
assistance to the mothers beyond the money he spent during
the time the children were in his custody. Here, Wiedner is
not providing direct support to Alexis. While Alexis now
enjoys the benefits of Wiedner’s household financial support
because she and Mother live with him, Wiedner has never
paid support to Mother. (T. at 79.) Third, and most important,
Jacob involved a unique factual situation where, while there
were three potential sources of support, there was only one
identifiable father. Paternity law was in no way implicated.
Here, paternity law is squarely implicated. The Moyer case
instructs clearly that, where there is paternity by estoppel,
and where the biological father is married to the mother, the
biological father is not an indispensable party.

Father also cites the L.S.K. case for a similar proposition.
Father claims that, because Wiedner has acted as a biologi-
cal parent, he is obligated to pay support. Like Jacob, L.S.K.
involved the support obligation for children who were born
during a relationship between the mother and her same-sex
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partner. L.S.K. v. H.A.N., 813 A.2d 872, 874 (Pa.Super. 2002).
Applying equitable estoppel, the Superior Court determined
that the former partner had held herself out as the parent of
the children and was actively involved as their parent. Id. at
877-78. As such, the partner could not then deny that she was
a parent for support purposes. Id. L.S.K. would appear to
support this Court’s conclusion that Father is obligated to
support Alexis. Father has held himself out as Alexis’ father
and has been actively involved in her life. Hence, he should
not be able to deny that he is a parent for support purposes.

Given the current state of the law, the paternity by estop-
pel doctrine compels this Court to determine that Father is
the legal father of Alexis. He is, therefore, obligated to pro-
vide support. Additionally, since Father is the legal father,
there can be no paternity claim against Wiedner, and
Wiedner should not be joined to the litigation.

The current state of paternity law has been criticized. It
does not always provide a fair and equitable result. As Judge
(now Justice) McCaffrey stated for the Superior Court in
December 2007:

[We] add our voice to earlier calls for modification
of Pennsylvania law to permit DNA testing as an
alternate avenue for rebutting the presumption of
paternity…. [I]n our view, Pennsylvania law is out-
dated on the issue of DNA evidence in paternity dis-
putes, and should be modified to acknowledge the
scientific reality that, in virtually all cases, it is now
possible to establish to nearly absolute certainty
whether a putative father is indeed the biological
father of a child. Pennsylvania law at present
requires courts to ignore this reality, unless the
court first concludes that the presumption of pater-
nity does not apply or has been rebutted via the tra-
ditional proofs…. Such a legal analysis [of whether
a marriage is intact] not only invites inconsistency,
but is also illogical and blind to modern social and
scientific realities. In a case such as the one sub
judice, it defies reason and logic to preclude the
admission of DNA evidence to rebut the presump-
tion of paternity…. The trial judge, the Honorable
David N. Wecht, has urged the appellate courts of
this Commonwealth to revisit the doctrines of pre-
sumption of paternity and paternity by estoppel in
light of the availability of accurate and precise DNA
testing, and we strongly concur in his sentiments.

Vargo, 940 A.2d at 467 n. 6.
This Court humbly and respectfully joins the Vargo

panel’s criticism. Indeed, the instant case illustrates some of
the unjust results that can arise from the current state of
paternity law.4 Here, Father will continue to pay support for
Alexis, even though he is not the biological father. Wiedner,
who may very well be the biological father, is able to avoid
any direct support obligation because this Court is unable to
order paternity testing, which is barred by the estoppel doc-
trine. The estoppel arose based on the hearing officer’s cred-
ibility determination that no fraud was committed (i.e., that
Father was not induced to continue to hold himself out as the
father by any deliberate misrepresentations by Mother).

Instead of engaging in a convoluted analysis turning upon
various legal “fictions,” this Court, had the law been differ-
ent, could have ordered genetic testing and then handled
child support accordingly.5 There could be further injustice
if the child refuses to continue a relationship with the legal
father upon learning the truth about paternity. It is not
inconceivable that a child in this situation may wish to sever
a relationship with the legal father, particularly if the child
feels betrayed by the revelation, wants to know the biologi-

cal father, or wants to embrace the biological father’s ances-
try or culture. Then, the legal father would be in the unenvi-
able position of paying support for a non-biological child
with whom he has no contact.

When paternity could not be resolved definitively, the
presumption of paternity and the estoppel doctrine served
useful purposes. They prevented a marriage from being
attacked by claims from a third party, and allowed a child to
be secure in the knowledge about who his or her parents are.
Today, however, they no longer serve these policy goals. As
this Court previously has opined, these doctrines “increas-
ingly seem quaint vestiges of a bygone era.” Vargo v.
Schwartz, 81 Pa. D&C 4th 1, 13, n. 7 (C.P. Allegheny 2007),
aff ’d at 940 A.2d 466 (Pa.Super. 2007). They derive from a
paternalistic, antediluvian word. Time, and technology, have
passed them by.

One question that looms – but is rarely remarked upon
directly – in the recent cases is the issue of whose interests
are being served. Our law commands fidelity to the best
interests of the child. In fact if not in doctrine, however, our
courts weigh the child’s interests and the often disparate
interests of the adults involved. These paradigms sometimes
conflict. When and where they do, the jurisprudence
becomes problematic. The introduction of the fraud excep-
tion to the estoppel doctrine may tip the balance toward the
putative father in cases where fraud appears. If the courts
were focused solely upon the child’s interest, the fraud
exception would not operate. Because a presumed father can
avoid support if he can prove fraud, the child will not have
the financial support of that parent, but can also lose an emo-
tional relationship. Conversely, the fraud exception prevents
an injustice from being perpetrated on a presumed father,
particularly when he may only act as a father to the child
because of the misrepresentations of the mother. In these
circumstances, our courts now ask why a mother should ben-
efit financially from this fraud and why a father should be
made to bear a financial detriment because of it. Plainly, this
approach considers the adults’ interests, not the child’s.6 If
the courts looked solely at the child’s interest and the policy
behind the doctrine – ensuring a child is secure in the knowl-
edge of who the parents are – the fraud exception as we have
come to know it would not exist.

The fraud exception has widened. It now may sometimes
appear as the exception poised to swallow the rule. Certainly,
the idea that a mother who actively perpetrates a fraud,
deceiving one man into believing he is the father while know-
ing another is, seems clearly appropriate as an exception.
The Superior Court has expanded the exception to include
situations where the mother omitted to tell the purported
father that another man could be the father. See, e.g., Gaitti,
895 A.2d at 4-5; Vargo, 940 A.2d at 469. It now is not required
that mother know that another man is the father, but rather
that she know of the possibility that someone else is the
father, coupled with failure to disclose that knowledge. In the
Glover case, the exception expanded even farther. There,
Severino knew that Glover was involved with other men at
the time of conception. Arguably, the finding of fraud was
premised more upon Glover’s continued stubborn insistence
that Severino is the father in the face of the genetic testing
results, than upon a material omission or misrepresentation.

Fraud has become the game-changer in paternity law.
The expansion of the fraud exception may reflect increasing
judicial frustration with the old doctrines. A query begins to
surface: Is the fraud exception serving as a silent proxy for
an expanding (but as yet impermissible) desire to peer
behind the curtain and see what the DNA tests tell us? The
chains of the old doctrines are rattling, and the expanding
fraud exception is part of the cacophony.
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The recent rise of private genetic testing undermines the
policy behind the paternity by estoppel doctrine and the pre-
sumption of paternity. In many, if not most, of the recent
cases, the parties involved undertook private genetic testing
that was completed before the parties came into court for a
trial on paternity.7 In such a case, everyone knows the truth
of paternity. Often, the child knows, or will be told, the truth.
When the truth already is known, the presumption of pater-
nity cannot prevent the marriage from attack. It already has
been attacked. At that point, whether the marriage remains
intact or not has nothing to do with the paternity of the child.
Under the estoppel doctrine, if the parties all know the truth
of paternity, the child is not protected from the trauma of
learning that someone he or she thought was his or her
father is not. The policy is not served. Further, even if par-
ents do not intend to tell the child the truth, the court records
are public and are now widely available on the Internet. A
child can have access to the data and learn the truth, regard-
less of the parents’ (or the court’s) intent.

The courts have had to close their eyes to the truth. The
private tests are often inadmissible because of the pre-
sumption or the estoppel doctrine. The truth is known to
all participants. Yet the courts must engage in an analysis
that forces them to ignore this truth. While judges are
bound to follow the law, it can be difficult for litigants to be
confident that the judge will ignore that large purple ele-
phant in the room.

And there is yet another problem with the existing pater-
nity jurisprudence. In some cases, it nullifies the statutory
law. At 23 Pa.C.S.A. §5104 (“Blood Tests To Determine
Paternity”), our General Assembly has mandated (in perti-
nent part) as follows:

(c) Authority for test.–In any matter subject to this
section in which paternity, parentage or identity of
a child is a relevant fact, the court, upon its own ini-
tiative or upon suggestion made by or on behalf of
any person whose blood is involved, may or, upon
motion of any party to the action made at a time so
as not to delay the proceedings unduly, shall order
the mother, child and alleged father to submit to
blood tests. If any party refuses to submit to the
tests, the court may resolve the question of paterni-
ty, parentage or identity of a child against the party
or enforce its order if the rights of others and the
interests of justice so require.

(f) Effect of test results.–If the court finds that the
conclusions of all the experts as disclosed by the
evidence based upon the tests are that the alleged
father is not the father of the child, the question of
paternity, parentage or identity of a child shall be
resolved accordingly. If the experts disagree in
their findings or conclusions, the question shall be
submitted upon all the evidence.

(g) Effect on presumption of legitimacy.–The pre-
sumption of legitimacy of a child born during wed-
lock is overcome if the court finds that the conclu-
sions of all the experts as disclosed by the evidence
based upon the tests show that the husband is not
the father of the child.

Notwithstanding this language, in the evolution of cases
since Brinkley, our courts have come to view the presump-
tion of paternity as well-nigh irrebutable. As Justice
Newman, joined by now-Chief Justice Castille, noted in dis-
sent in Strauser v. Stahr, 556 Pa. 83, 726 A.2d 1052 (1999):

Next, we must address whether the presumption

may be rebutted. [citing Brinkley]. The Majority
posits that in this case, where the marriage is
intact, “public policy” requires that the presump-
tion be irrebutable. I disagree. It is generally not
for this Court to make such assertions of “public
policy” unless such policy is clear. See, e.g.,
Muschany v. United States, 324 U.S. 49, 66, 65 S.Ct.
442, 89 L.Ed. 744 (1945) (“public policy is to be
ascertained by reference to the laws and legal
precedents and not from general considerations of
supposed public interest”); Mamlin v. Genoe, 340
Pa. 320, 324, 17 A.2d 407, 409 (1941) (“in our judi-
cial system the power of courts to formulate pro-
nouncements of public policy is sharply restricted;
otherwise they would become judicial legislatures
rather than instrumentalities for the interpretation
of the law.”).

Here, the Majority’s conclusion that “public poli-
cy” requires an irrebutable presumption in favor of
Mr. Stahr is erroneous because it is in direct con-
flict with the plain language of the Uniform Act on
Blood Tests to Determine Paternity (the Act). 23
Pa.C.S.A. §5104(c). Instead, the legislature has cod-
ified the “public policy” of this Commonwealth and
clearly and expressly provided that a court may
compel interested parties to submit to blood test-
ing, and that such blood testing can rebut the pre-
sumption of paternity. 23 Pa.C.S.A. §5104(c) and
(g). Moreover, as I stated in Brinkley:

We would be both naive and remiss to perpetu-
ate the strength of this presumption and ignore
the results of reliable scientific tests;

Pennsylvania is fast becoming one of only a
minority of states that does not accept the
results of blood tests that disprove the husband’s
paternity to rebut the presumption.
Approximately two-thirds of the states currently
have statutes permitting blood tests to be consid-
ered in the determination of paternity. HOMER
H. CLARK, JR., 1 THE LAW OF DOMESTIC
RELATIONS IN THE UNITED STATES 340 (2d
ed. 1987). We should join the majority of states
and accept these reliable scientific tests to rebut
the presumption that a child born to a married
woman is her husband’s child.

Brinkley v. King, 549 Pa. at 264, 701 A.2d at 188.

556 Pa. 95-96, 726 A.2d at 1057-58 (Newman, J., dissenting)
(footnote omitted)

This Court respectfully suggests that the appellate courts
revisit this area of law. It appears that some post-Brinkley
decisions are at war both with the statutory mandate and with
the interests of justice. Genetic testing should be ordered
promptly in all paternity disputes. Child support could then
be determined based on (or at least informed by) the finding
of paternity. Custody should remain a separate and distinct
matter from support: if a child has a relationship with a per-
son who is excluded as a biological father, the relationship, if
in the child’s best interests, can remain intact. To be sure,
there are some situations where a non-biological parent, such
as a step-parent, may provide support, or, as in Jacob, a third
party may be obligated for support. But these are particular
cases for which particular judicial solutions have been, and
will be, crafted. While paternity based solely on genetic test-
ing would not be a panacea, it would allow courts to act (and
for litigants to see courts act) on the basis of fact and truth,
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rather than increasingly time-worn legal “fictions.”

BY THE COURT:
/s/Wecht, J.

1 The results of the genetic testing are not specifically
revealed in the Superior Court’s opinion. However, the test
must have shown Rosenwald to be the father, because he
alleged that the results and his post-test conduct prejudiced
the outcome in the trial court. Conroy, 940 A.2d at 415.
2 This Court’s opinion in Vargo, affirmed on appeal, can be
found at 81 Pa. D&C 4th 1 (C.P. Allegheny 2007).
3 It should be noted that there is no evidence of record that
Wiedner is the biological father. While private genetic test-
ing was performed, the results were not admitted at the
hearing, and are not of record before this Court. Father
attempted to introduce testimony regarding the testing, but
it was objected to and the objection was sustained. (T. at 8,
31-34.) Mother did testify that it was her belief that Wiedner
was the biological father. (T. at 72.)
4 It is important to recognize that, in some circumstances, the
current law may force judges to impose real and potential
injustices that can in turn extend into other areas of the law.
Consider, for example, the following hypothetical scenario.
Husband and Wife live together, and for a time raise the
child to whom Wife gives birth during the marriage. Then,
Wife leaves, Husband and Wife divorce, and Wife cohabi-
tates and then marries Biological Father, whom child ulti-
mately comes to consider, know, and live with as dad. Absent
a Gebler v. Gatti/Vargo v. Schwartz species of fraud,
Husband presumably will continue paying court-ordered
support to Wife (and hence, indirectly, to her new husband)
for child up to at least age eighteen, even though (in this
hypothetical scenario) the child no longer enjoys any contact
with Husband. Now, suppose that Husband dies intestate.
Unless Husband has remarried (and assuming child is
Husband’s only “issue”), child inherits 100 percent. 20
Pa.C.S.A. §2103. Indeed, if child is a minor, Wife and
Biological Father will control child’s inheritance, and hence,
Husband’s estate, until child reaches the age of majority.
5 Custody arrangements should not be predicated solely upon
paternity determinations. It may very well be that it is in a
child’s best interests to maintain a relationship with the
father the child has known, even if that father is not the bio-
logical father. While standing may be an issue in these cir-
cumstances, the in loco parentis principle should permit
adequate redress in appropriate cases. This Court acknowl-
edges that some appellate broadening of in loco parentis
standing may be necessary to accommodate testing realities.
Current law provides that a third party cannot assume in
loco parentis status when a natural parent opposes it. J.F. v.
D.B., 897 A.2d 1261, 1274 (Pa.Super. 2006). It is possible that
a biological father could claim he did not consent to a non-
biological father assuming in loco parentis status. The in
loco parentis doctrine is a common law principle with suffi-
cient elasticity to ensure solid footing should the Supreme
Court choose to review and expand the doctrine to accommo-
date fully the rights of the non-biological father.
6 The manifest irony of this interest analysis is that the entire
area of controversy arises in the courts and in people’s lives
because, at the time of conception, adults put their interests
over those of the future child.
7 See, e.g., Gatti, 895 A.2d at 2; Moyer, 904 A.2d at 960, n.3;
Vargo, 940 A.2d at 461; Glover, 946 A.2d at 712-13; Wieland,
2008 WL 1991527 at *1.

Michael M. Lench and Thomas P. Lench v.
Zoning Board of Adjustment of the

City of Pittsburgh, City of Pittsburgh,
Eric DiLucente, Edward A. Contestabile, Jr.

and Janet T. Contestabile
Zoning—Application for Expansion—Variance—Special
Exception

1. Owners of restaurant and bar applied to City of
Pittsburgh to add a second story and deck to their one story
building that existed as a legally nonconforming use. The
addition would increase the floor area by 56 percent.

2. The Zoning Board denied the request for a special
exception because the Zoning Code permitted only a 15 per-
cent increase in floor area of a nonconforming use in a resi-
dential zoning district.

3. In addition, several neighboring property owners testi-
fied in opposition to the proposed expansion. The Zoning
Code also provided that special exceptions could only be
approved where the proposed use will not create detrimen-
tal impacts enumerated at Section 922.07.D.1 of the Code.

4. Finally, the court noted that the owner admitted that
the current operation of the restaurant was successful, con-
cluding that the proposed expansion was not necessary to
enable the reasonable use of the property.

(Lynn E. MacBeth)

Thomas J. Michael for Michael M. Lench and Thomas P.
Lench.
Lawrence H. Baumiller for Zoning Board of Adjustment and
City of Pittsburgh.
Joseph A. Fricker for Eric DiLucente.
Robert B. Brown, Jr. for Edward A. Contestabile, Jr. and
Janet T. Contestabile.

No. SA 07-001011. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
James, J., June 10, 2008—This Appeal arises from the

decision of the Zoning Board of Adjustment of the City of
Pittsburgh (“Board”) dealing with Property located at 180
Pius Street, in the 17th Ward of the City of Pittsburgh. The
Property is owned by Appellants, Michael M. Lench and
Thomas P. Lench (“Appellants”) and is located in an R1A-VH
District. The Property consists of a single-story structure
that is used as a restaurant with a liquor license. The restau-
rant is a legally nonconforming use. The Appellants filed an
Application to add a second story and a deck onto the exist-
ing building. The proposed expansion would increase the
floor area by 56 percent. The City of Pittsburgh denied
Appellants’ Application due to a violation of Section
922.02.A.1 of the City of Pittsburgh Zoning Code (“Code”)
which permits only a 15 percent increase in the floor area of
a nonconforming use in a residential zoning district. The
Appellants filed an appeal with the Board who heard the
case on May 17, 2007. The Board denied Appellants’ request
to expand the nonconforming use as well as their request for
a special exception and a variance. The Board found no evi-
dence that the expansion was necessary to enable the rea-
sonable use of the Property. It is from that decision that the
Appellants appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
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Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association v. Zoning Board of Adjustment, 462 A.2d 637
(Pa. 1983).

The Board correctly denied Appellants’ request for
approval of the proposed expansion and enlargement of the
existing nonconforming use as well as their request for a
special exception and a variance. Section 922.02.A.1 of the
Code states that the Board:

shall not allow as a special exception any enlarge-
ment, expansion or extension that has the effect of
increasing the total floor area of nonconforming
use by…more than fifteen (15) percent in a resi-
dential zoning district, when compared to the floor
area or site area coverage of the nonconforming
use at the time it became nonconforming.

§922.02.A.1
Appellants’ proposal would increase the total floor area of
the structure by 56 percent in violation of the Code.
Pennsylvania Courts have consistently held that reasonable
restrictions on the expansion of nonconforming uses are per-
missible and enforceable. Finnegan v. Board of Supervisors
of Earl Township, 826 A.2d 76 (Pa.Cmwlth. 2003), Silver v.
Zoning Board of Adjustment, 255 A.2d 506 (Pa. 1969).

The Board correctly denied Appellants’ request for a
special exception. Section 922.07.D.1 of the Code permits
the Board to “approve special exceptions only if (1) the pro-
posed use is determined to comply with all the applicable
requirements of this Code and with adopted plans and poli-
cies of the City and (2) the following general criteria are
met.” The Board must find that the proposed use will not
create detrimental:

(i) visual impacts;

(ii) transportation impacts from vehicular and
pedestrian circulation and traffic volume;

(iii) operational impacts;

(iv) health and safety impacts;

(v) future and potential development impacts; and

(vi) nearby property value impacts.

§922.07.D.1

Citing their experience with the existing use, several
neighboring property owners testified in opposition to the
proposed expansion. They described the parking congestion,
traffic back-ups, noise, cooking odors and garbage issues.
The Board found their testimony to be credible, noting that
adding a second floor and a deck would increase these detri-
ments. Finally, the Board noted that Appellants admitted that
the current operation of the restaurant has been very suc-
cessful. Therefore, the proposed expansion is not necessary
to enable the reasonable use of the Property.

Based upon the foregoing, the decision of the Board is
affirmed and the Appellants’ appeal is dismissed.

ORDER OF COURT
AND NOW, this 12th day of June, 2008, the decision of the

Zoning Board of Adjustment of the City of Pittsburgh is
affirmed and the Appellants’ appeal is dismissed.

BY THE COURT:
/s/James, J.

Cherylie Fuller v.
City of Pittsburgh

Zoning Board of Adjustment and
City of Pittsburgh

Zoning—Application for Expansion—Variance—Special
Exception

1. Conditional approval was granted to non-profit Center
for Spirituality in Twelve Step Recovery (the Center) to be a
Community Home. A Community Home is a special exception
subject to the Pittsburgh Zoning Code §911.04.A.84. The con-
dition of approval was creation of adequate parking space.

2. Objectors testified that the area was already saturated
with similar uses and expressed general concerns about the
character of the neighborhood and the proposed participants
in the program.

3. Objector appealed. The Court found that the Zoning
Board correctly placed the burden of proof on the objectors
because a special exception that satisfies all of the specific
criteria is presumed to be consistent with the public welfare.
Once the applicant establishes the specific criteria, the bur-
den shifts to the objectors to prove, inter alia, detrimental
effects to the health, safety, and welfare of the community.

4. The Zoning Board did not commit error in its interpre-
tation of the terms “saturation,” “neighborhood,” or “social
services.” The Zoning Board’s interpretation of its own ordi-
nance is entitled to great weight and deference.

5. The Zoning Board correctly determined that the spe-
cial exception use was not detrimental. Some increase in
traffic and street parking is implicitly anticipated and
accepted for any permitted special exception.

(Lynn E. MacBeth)

Robert W. Kennedy for Cherylie Fuller.
Lawrence H. Baumiller for Zoning Board of Adjustment and
City of Pittsburgh.
William F. Askin for Third Party Intervenors.

No. SA 07-001047. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
James, J., June 17, 2008—This appeal arises from a spe-

cial exception granted for 7119 Hamilton Avenue to the
Center for Spirituality in Twelve Step Recovery (the Center)
by the Pittsburgh Zoning Board of Adjustment (ZBA). The
subject property is located in the 13th Ward of the City of
Pittsburgh in a Residential, Multi-Unit, Moderate Density
(RM-M) district.

The Center, a Pennsylvania non-profit corporation, pur-
chased the subject property to establish the Fresh Start
Program, a halfway house designed to support adults recent-
ly released from addiction recovery programs. The proposed
program will support up to twenty residents at a time and up
to twelve staff members will be present on the site. The
Center sought approval for the program as a Community
Home. Community Homes are a special exception in an RM-
M district and are subject to the requirements of Pittsburgh
Zoning Code §911.04.A.84.

The ZBA held a public hearing on the Center’s
Application on April 19, 2007. Objectors included the
Appellant, Cherylie Fuller, a resident of 7043 Hamilton
Avenue. Fuller urged the ZBA to find that the area is already
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saturated with similar uses. Other objectors also spoke to
saturation and general concerns about the character of the
neighborhood and the proposed participants in the program.

At the hearing, the Center presented a site plan that did
not satisfy the parking space requirement. The Center testi-
fied before the ZBA that it could clear some growth and
remove a fence in order to create the four spaces required by
Zoning Code §911.04.A.84(d). The ZBA found that the site
provided adequate area for four spaces and that the Center
otherwise met all of the specific objective requirements in
the Ordinance. On September 6, 2007, the ZBA conditionally
approved the special exception. Pursuant to the ZBA’s condi-
tions, the Center must acquire four parking spaces and com-
ply with specified measures to limit the Community Home’s
potential impact. This timely appeal followed.

Appellant Fuller claims that the ZBA abused its discre-
tion by conditionally granting the special exception. At issue
are (1) the ZBA’s decision to approve the special exception
conditioned upon the Center obtaining four total parking
spaces; (2) whether the Center should carry the burden of
proof concerning Zoning Code §911.04.A.84(f); (3) the ZBA’s
interpretation of “saturation,” “neighborhood,” and “social
services”; and (4) whether the ZBA should have denied the
Application because of a detrimental increase in traffic.

Having taken no additional evidence, this Court is limited
to determining whether the ZBA committed an error of law,
abused its discretion, or made findings not supported by sub-
stantial evidence. Mars Area Residents v. Zoning Hearing Bd.,
529 A.2d 1198, 1199 (Pa.Cmwlth. 1987). Substantial evidence
is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. Valley View Civic Ass’n v.
Zoning Bd. of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

Fuller contends that the Center did not meet the specific
objective requirements for a special exception. To establish
a special exception, an applicant must meet all of the specif-
ic objective criteria in the ordinance. Bray v. Zoning Bd. of
Adjustment, 410 A.2d 909, 911 (Pa.Cmwlth. 1980). For per-
mission to establish a Community Home in an RM-M zone,
the Zoning Code requires on-site parking spaces at the ratio
of one stall for every three persons on duty. Zoning Code
§911.04.A.84(d). Because the Center will have up to twelve
staff members on the property at a given time, the Center
must provide four on-site parking spaces.

The ZBA did not commit an error by conditioning its
approval on the Center obtaining four on-site parking
spaces. Special exceptions may be conditionally granted
where specific objective requirements will be met by future
actions. Broussard v. Zoning Bd. of Adjustment, 907 A.2d 494,
502-03 (Pa. 2006). The Center demonstrated its willingness
and capacity to meet the parking space requirement.
Because the proposed use will not occur until the Center sat-
isfies the parking requirement, the ZBA’s decision is consis-
tent with the public interest. Id. at 503.

Fuller next asserts that Zoning Code §911.04.A.84(f) is a
specific objective requirement that the Center failed to
prove. The section in question states, “The Approving Body
shall determine that the establishment of the Community
Home will not detrimentally impact the neighborhood by
contributing to the saturation of Community Homes or social
service institutions.” Zoning Code §911.04.A.84(f).
According to Fuller, the ZBA improperly placed the burden
of proof on the objectors, rather than on the Center, to prove
a detrimental impact.

The ZBA correctly placed the burden of proof on the
objectors. A special exception that satisfies all of the specif-
ic criteria is presumed to be consistent with the public wel-
fare. Bray, 410 A.2d at 911. Once the applicant establishes
the specific criteria, the burden then shifts to the objectors

to prove any general provisions, including detrimental
effects to the health, safety, and welfare of the community.
Manor Healthcare Corp. v. Lower Moreland Twp. Zoning
Hearing Board, 590 A.2d 65, 70 (Pa.Cmwlth. 1991).

Zoning Code §911.04.A.84(f) is a general provision and the
burden must shift to the objectors. Because saturation is not
defined in the Code, it has no greater weight than a general
welfare provision. Without a definition of saturation, the Code
does not provide the applicant with a specific standard to sat-
isfy. The objectors rightfully carried the burden of proof.

The next issue is whether the ZBA committed an error in
its interpretation of the terms “saturation,” “neighborhood,”
or “social services” when assessing Zoning Code
§911.04.A.84(f). The Zoning Code does not define these
terms. Though Fuller proposed broader definitions, the
ZBA’s interpretation of its own ordinance is entitled to great
weight and deference. Risker v. Smith Twp. Zoning Hearing
Bd., 886 A.2d 727, 731 (Pa.Cmwlth. 2005). In the absence of
clear error, the ZBA’s plausible definition and its conclusions
utilizing that definition are upheld.

Finally, Fuller appeals the ZBA’s finding that the special
exception use is not detrimental. Fuller contends that an
increase in traffic and decrease in street parking will create
a detriment to vehicular circulation and will create traffic
volumes that exceed the capacity of the streets and intersec-
tions. Fuller also questions the safety of the existing two
parking spaces.

It is presumed that the legislature anticipated and accept-
ed some increase in traffic for any permitted special excep-
tion use. Archbishop O’Hara’s Appeal, 131 A.2d 587, 596 (Pa.
1957). As such, there must be a “high degree of probability”
that an increase in traffic will detrimentally impact the com-
munity’s safety and health. Id. At 596 The objectors cannot
merely speculate as to possible harm. Manor Healthcare
Corp. v. Lower Moreland Twp. Zoning Hearing Board, 590
A.2d 65, 71 (Pa.Cmwlth. 1991). Objectors failed to demon-
strate this high degree of probability.

The ZBA thus did not commit a manifest abuse of discre-
tion or error of law. The ZBA’s decision is upheld.

ORDER OF COURT
AND NOW, this 23rd day of June, 2008, it is hereby

ORDERED that the decision of the Pittsburgh Zoning Board
of Adjustment is affirmed and this Appeal is dismissed.

BY THE COURT:
/s/James, J.

US Bank, N.A. v.
Donn K. Butkovic and Jessie Butkovic

Motion for Summary Judgment—Outstanding Factual Issues

1. Plaintiff’s loan to defendants was secured by defendants’
boat, but security interest was not perfected. Boat was sold by
second creditor of defendants to a BFP free of plaintiff’s lien.
Plaintiff seeks full payment of loan from defendants.

2. Plaintiff ’s motion for summary judgment was denied
because legal issue of defendants’ liability to plaintiff
depends on resolution of outstanding factual issues raised by
the parties.

(Joan Shoemaker)

Patricia L. Blais and William T. Molczan for Plaintiff.
Jeffrey B. Balicki for Defendant.
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No. GD 06-20165. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 30, 2008—Plaintiff has filed a Motion for

Summary Judgment seeking entry of judgment in its favor
and against Defendants on Plaintiff ’s claim and also in
Plaintiff’s favor on Defendants’ counterclaim. For the reasons
set forth below, both aspects of the Motion must be denied.

The case involves a loan from Plaintiff to Defendants
secured by a “cigarette boat,” a high-performance speed
boat which Defendants owned and that was used in Florida.
As part of the loan agreement, Plaintiff acquired a security
interest in the boat from Defendants.l Defendants are said to
have defaulted on the loan, although the circumstances of
the alleged default are in dispute. Defendants say it was
Plaintiff who stopped accepting payments.

At some point the parties became aware that the boat had
been sold by the owners of the marina where the boat had
been left by Defendants for repairs. It was also learned that
Plaintiff had failed to perfect its security interest, with the
result that the boat is now owned by a third party, a good-
faith (bona fide) purchaser (the BFP) and is free of the
Bank’s unperfected lien. In the instant action and by the
instant Motion, the Bank seeks full payment of the loan from
Defendants. The original term of the note was March 20,
2002 to March 19, 2027.

Defendants assert that the Bank had to act reasonably to
see that the first source of payment of the loan if Defendants
defaulted was protected. Defendants further contend that,
had the Bank taken the elementary steps to perfect its secu-
rity interest, the BFP would own the boat subject to
Plaintiff ’s lien, assuming the BFP would have made the pur-
chase at all.

Defendants say that, if the lien had been placed, the sale
price of the boat would have gone first to Plaintiff whose lien
would have been prior in time to that of the marina owner. In
addition, Defendants note, any excess proceeds over the
marina’s bill would have gone to Defendants themselves.
Instead, because of the Bank’s laxness, the boat was bought
by the BFP (at a fraction of the boat’s true value) and
Defendants no longer own the asset whose sale would nor-
mally have paid at least a significant part of the loan Plaintiff
now seeks to collect. In other words, Defendants might
instead owe a relatively small balance of the note to the Bank
and a greater amount to the marina owner, whose bill was
paid by the sale of the boat.

Plaintiff ’s legal arguments in support of its Motion are
unclear, although we understand the gist to be that Plaintiff
has no duty to defendants to place a lien on the boat. We will
not review the various statutes Plaintiff cites nor will we
consider whether Defendants are correct when they say
Plaintiff ’s citations are to superseded statutes. There are
clearly many disputed facts that would be pertinent to the
legal decisions. Those disputes militate against granting
Plaintiff ’s instant Motion.

Defendants have cited a case that seems helpful. Dollar
Bank v. Swartz, 540 Pa. 369, 657 A.2d 1242 (1995), involves a
residential mortgage given as part of a guaranty and surety-
ship agreement between the lender and a secondary obligor.
The lender had failed to perfect a security interest in person-
alty owned by the primary obligor. As a result, the lender had
destroyed the priority of its lien and was unable to collect
from the primary obligor when the primary obligor was later
forced into involuntary bankruptcy. In addition, the lender
had expressly agreed to “first make a reasonable effort to
recover its security and the indebtedness from the sale of the
Inventory of [the primary obligor] prior to foreclosure on

guarantors’ residence or otherwise moving against guaran-
tors’ other personal assets.” 657 A.2d at 1243.

While not on all fours with the instant case, Swartz is nev-
ertheless analogous and instructive. The facts here, taken in
the light most favorable to the non-moving party, the
Defendants, show that Plaintiff had a security interest in
Defendants’ boat, that Plaintiff failed to perfect that interest
despite the promise of its employee that it would perfect its
interest, and as a result a third party was able to cause the
boat to be sold to a bona fide purchaser/BFP who acquired it
free and clear of Plaintiff ’s lien.

According to Plaintiff Defendants borrowed the money to
repair the boat. (Videotape record of argument of June 11,
2008, tape time 14:55.) The implication is that Plaintiff and
Defendants must have expected that the repaired boat would
be the first source of Plaintiff ’s repayment if Defendants
defaulted. Plaintiff ’s failure to honor its employee’s oral
promise or assurance regarding perfecting its security inter-
est made it impossible for Plaintiff to recover from the value
of the boat itself. Plaintiff therefore could be found to have
impaired its security and Defendants might only be liable to
Plaintiff for the difference between the value of the boat at
the time of the sale and the amount of the debt the boat was
intended to secure.

It is evident that there must be a trial of this matter. A
crucial dispute between the parties can only be resolved by
a factfinder. That dispute is whether or not Plaintiff ’s agent
who negotiated the loan with Defendants agreed orally to
perfect the security interest in the boat that Plaintiff
required Defendants to grant. This assumes the Plaintiff is
correct in its argument that it had no such duty otherwise to
Defendants, under either the loan agreement or the UCC. A
related legal question is whether or not Plaintiff impaired
the collateral by not perfecting its security interest. This
involves other factual questions such as the value of the col-
lateral at the time the loan was made, the truth or falsity of
Plaintiff ’s assertion that the loan was solely for the repair of
the boat, the truth or falsity of the assertions that Plaintiff
wrongfully stopped accepting payments from Defendants,
and the truth or falsity of Defendants’ assertions that they
relied on Plaintiff ’s promise to perfect its security interest.
And the list could go on. The interesting legal questions can-
not be reliably answered until the evidence has been pre-
sented and possibly not until a factfinder has made his or her
findings. The Motion must therefore be denied.

In addition, we note that Plaintiff previously filed a simi-
lar motion earlier, for Judgment on the Pleadings. That
Motion was denied by the Honorable Eugene B.
Strassburger, III, Administrative Judge, on August 29, 2007.
The Plaintiff is directed not to file any further motions for
summary judgment without express leave from the under-
signed.

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2008

ORDER OF COURT
AND NOW, to-wit, this 30th day of July 2008, for the rea-

sons set forth in the accompanying Memorandum in Support
of Order, it is hereby ORDERED that Plaintiff US Bank,
N.A.’s Motion for Summary Judgment on its claim, and also
on Defendants’ counterclaim, is DENIED.

It is further ORDERED that Plaintiff may not file any fur-
ther motions for summary judgment without express leave
of court from the undersigned.

BY THE COURT:
/s/Friedman, J.
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Dated: July 30, 2008

1 The copy of the loan agreement is missing from the Court’s
copy of the Complaint. However, there is a copy attached to
Plaintiff ’s Amended Motion for Summary Judgment and that
is the document we relied on.

Guardian Construction
Management Services, Inc. v.

Contractor’s Experienced Operators, Ltd.,
In Re: Transportation Insurance Company,

d/b/a CNA
Appeal from Award of Board of Arbitrators—Trial de Novo

At trial de novo on appeal from arbitration award setting
amount of default judgment and interest, court did not have
jurisdiction to rule on liability issue previously decided by
order of court of concurrent jurisdiction.

(Joan Shoemaker)

Cornelius J. O’Brien for Plaintiff.
Roy E. Leonard for Garnishee.
Dan Tac, pro se.

No. AR 03-4137. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 30, 2008—Garnishee has appealed the

award of a board of arbitrators. A trial de novo was held before
the undersigned. In lieu of a hearing, the parties filed a stipu-
lation of facts, which the Court concludes applies only to an
issue already decided. The record also reflects the following:

• On October 15, 2003, a default judgment in the
amount of $21,729.98 was entered against Defendant
Contractor’s Experienced Operators, Ltd. (“CEO”),
who was alleged to be Garnishee’s insured.

• A year and a half later, on March 18, 2005, a
default judgment was entered against Garnishee
for failure to answer interrogatories.

• On March 21, 2005, Plaintiff filed a “Motion for
Assessment of Damages Against Garnishee
Transportation Insurance Company.”

• The Motion was originally listed for hearing and
argument before the Honorable R. Stanton Wettick,
Jr. on April 8, 2005 at 10:00 a.m. However, the hear-
ing and argument were postponed and eventually
took place on May 3, 2005.

• On April 19, 2005, Garnishee filed a Notice under
Pa. R.C.P. 3145, raising its defenses against the
judgment debtor, CEO.

• A brief on the Motion from Garnishee served on
April 29, 2005 was found in the file although it was
not docketed (as is not uncommon with briefs). We
assume it was kept with the court file by Judge
Wettick.

• Judge Wettick entered an Order dated May 3,
2005, after consideration of Plaintiff ’s Motion to
Assess Damages and the Garnishee’s defenses
under Pa. R.C.P. 3145. That Order appears to have
granted the Motion for Assessment of Damages, the

only Motion then pending before Judge Wettick.
The Order expressly set a hearing before a board of
arbitrators to determine the amount of the default
judgment already entered against the Garnishee.
We note that the Rules of Court do not contemplate
that a board of arbitrators rather than a judge
would ever have the power to decide the liability
stage of a Motion to Assess Damages such as the
one filed here, and we can not assume that Judge
Wettick intended such a proceeding.

• No one sought a clarification, timely or otherwise,
from Judge Wettick regarding whether or not he
rejected Garnishee’s defenses, although that is the
clear implication of his Order.

• On June 13, 2005, after the entry of judge
Wettick’s Order, Garnishee filed a Second Notice of
Defenses. There is no indication that leave to do so
had been sought or granted by Judge Wettick. The
Second Notice is virtually identical to the first.

• No further action from Judge Wettick regarding
the Second Notice was sought.

• A hearing before the board of arbitrators on the
amount of the judgment against the Garnishee had
been set by Judge Wettick for May 27, 2005. The
hearing was continued, first to June 23, 2005, then
to September 12, 2005, and then to October 7, 2005.

• On October 7, 2005, the Board of Arbitrators
determined the amount of the default judgment to
be $24,555.57. Garnishee appealed this award but
did not direct its appeal to Judge Wettick whose
earlier final Order would be appealable once the
amount of the judgment was determined.

DISCUSSION
The undersigned believes the Second Notice of Defenses

filed by the Garnishee is a nullity. Judge Wettick’s Order
implicitly rejected the defenses listed on Garnishee’s first
such Notice and there is no indication that Judge Wettick
granted leave to Garnishee to file the Second Notice. Such
leave, had it been granted, would have been in the context of
a motion to Judge Wettick for reconsideration of his Order of
May 3, 2005. Furthermore, there is nothing truly pending
before the undersigned except the amount of the judgment
that Judge Wettick already entered as to the Garnishee’s lia-
bility to Plaintiff.

Counsel for the parties, however, seem to believe that the
issue of Garnishee’s liability to Plaintiff is still open, despite
the Order entered three years ago by Judge Wettick. At the
recent argument before the undersigned, Garnishee indicat-
ed the dollar amount is not the central issue and they advised
the Court of only a relatively minor dispute about that.
Rather, Garnishee says the issue for this Court on appeal
from the Board of Arbitrators is its liability.

Although there is a remote possibility that an appellate
court would agree with Garnishee that Judge Wettick’s Order
does not clearly deal with Garnishee’s liability, we have no
power to review that issue here. Furthermore, we see no lack
of clarity that might require us to revisit the liability issue in
the interest of justice. Even though the Stipulations are
directed at the liability issue, we cannot rule again on that.
Judge Wettick, in issuing his Order of May 3, 2005, appears to
have rejected the Garnishee’s first set of defenses and
reached, inter alia, the conclusion that Garnishee’s policy did
cover the claim. The Rules of Court deprive me of jurisdic-
tion over that issue. Judge Wettick already decided liability.
His Order is final on that point, albeit interlocutory until the
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amount is decided. His Order was entered after the
Garnishee had briefed most of the same issues on liability
that were again argued to the undersigned.

The conclusions that Judge Wettick could have made, and
must have made, prior to issuing his Order are:

• That the policy at issue did insure against the
damages alleged in the Complaint.

• That the defenses to the garnishment asserted at
the time to Judge Wettick were without merit.

In the trial de novo on the appeal from the arbitration
award, there is no real dispute over the amount of the claim.
Rather, the Garnishee says that the cost to re-do CEO’s work
after the damage it caused to the terra cotta pipe was cor-
rected should not be included in the judgment amount.
There was no evidence presented to suggest that the terra
cotta pipe could have been reached without undoing CEO’s
work. We also note that Judge Wettick’s Order may be con-
clusive on this point.

The only discussion of money at the recent argument
involves the question of how the arbitrators came up with
more than $24,000 when the original claim was only around
$19,000. Both counsel seemed to agree that the difference
was interest.

CONCLUSION
The Court declines to re-visit Judge Wettick’s Order of

May 3, 2005, which is final as to liability, and awards
Plaintiff the amount of $25,396.91, being the amount of the
default judgment entered against CEO (the Garnishee’s
insured) on October 15, 2003 ($21,729.98) plus interest from
October 7, 2005 (when the amount of the other default judg-
ment, against Garnishee, was determined by the board of
arbitrators) through the date of this Order.

We note that the amount of the judgment having been
decided, Judge Wettick’s Order, which in effect validated or
confirmed the default judgment as to liability against the
Garnishee, is no longer interlocutory and may be appealed.

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2008

ORDER OF COURT
AND NOW, to-wit, this 30th day of July 2008, for the rea-

sons set forth in the accompanying Memorandum in Support
of Order, and it appearing, pursuant to the Rules of Court,
that the prior Order of the Honorable R. Stanton Wettick, Jr.
dated May 3, 2005 confirmed the default judgment as to lia-
bility entered against the Garnishee, the amount of that judg-
ment with interest through the date of this Order, is hereby
set at $25,396.91.

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2008

Commonwealth of Pennsylvania v.
Jeffrey Lee Steadman

Voluntary Waiver of Right to Remain Silent—Motion to Suppress
Identification—Sufficiency of Evidence—Weight of Evidence

1. Totality of circumstances surrounding confession must
be considered to determine if right to remain silent was
knowingly, voluntarily and intelligently waived.

2. Motion to suppress identification was properly denied

where court viewed photo array shown to witness and deter-
mined that circumstances under which array was displayed
to witness were not suggestive.

3. Where defendant was positively identified by eyewit-
nesses and admitted his agreement to participate in plan to
rob victims to police, evidence was sufficient for conviction
of second degree murder.

4. Where court considered all of the evidence presented
and verdict does not shock the court’s sense of justice and is
consistent with the evidence, the jury’s verdict is not against
the weight of the evidence.

(Joan Shoemaker)

Mark V. Tranquilli for the Commonwealth.
Sally A. Frick for Defendant.

No. CC200509422. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., March 12, 2008—Jeffrey Lee Steadman,

defendant, was charged by criminal information with two
counts of criminal homicide (18 Pa.C.S.A. §2501(a)), one
count of conspiracy to commit homicide (18 Pa.C.S.A.
§903(a)(1)), two counts of robbery (18 Pa.C.S.A.
§3701(a)(1)(i) and (ii)), and one count of recklessly endan-
gering another person (18 Pa.C.S.A. §2705). Following the
denial of the defendant’s Motion to Suppress Evidence and
his Motion to Suppress Identification, he proceeded to a jury
trial. At the conclusion of that trial, the jury found the defen-
dant guilty at all counts. At the criminal homicide counts, the
jury set the degree of murder at murder in the second
degree. The defendant was sentenced on October 2, 2006 to
life imprisonment at both the homicide counts. At the crimi-
nal conspiracy count, the defendant was sentenced to not
less than fifteen (15) nor more than thirty (30) years. He
received no further penalty at the remaining counts. The life
sentences were ordered to run concurrently with one anoth-
er. The criminal conspiracy sentence was ordered to run
consecutive to the life sentences. In the aggregate, the defen-
dant received a sentence of life imprisonment plus an addi-
tional fifteen (15) to thirty (30) years. The defendant filed
Post-Sentence Motions, which were denied.

The defendant filed a Notice of Appeal and a Concise
Statement of Matters Complained of on Appeal1 in which he
identified the following claims:

1. The Court erred in denying the Motion to
Suppress Evidence;

2. The Court erred in denying the Motion to
Suppress Identification;

3. The evidence was not sufficient as to all charges;
and

4. The verdicts were against the weight of the evidence.

The evidence presented established that on May 20, 2005,
the defendant and his co-defendant, Quinton Love, went to
the first floor apartment at 820 Spring Garden Avenue in the
Troy Hill section of the City of Pittsburgh, intending to rob
the occupants, brothers Malcolm and Randolph Taylor. This
defendant was positively identified by Erica Johnson, who
lived in the upstairs apartment. She stated that she was in
her apartment when the buzzer rang. She went to the front
window to see who was at the door and saw two individuals,
whom she later identified from a photo array and in court as
the defendant and Quinton Love, standing at the door. They
told her they needed to get into the Taylor brothers’ apart-
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ment. She told them that they would have to buzz that apart-
ment. Shortly after that encounter, she heard scuffling and
an argument in the downstairs hallway. Within seconds of
her opening the door and yelling down that she was going to
call the police, she heard several gunshots. She moved down
the steps and saw the defendants running out the front door
of the apartment. She continued down the stairs and locked
the front door. She then summoned the police. One of the vic-
tims, Randolph Taylor, was still alive when the police
arrived. When the officers asked him what happened, he was
able to respond, “Q shot me,” before he lost consciousness.

Randolph Taylor’s six year old daughter, Brandy, was in
the apartment when the defendants burst in. She watched as
the defendants shot her father and her uncle. She testified
that each of the men who came into her father’s apartment
had guns. She said that one of the men had braids while the
other one did not. She was also able to pick the co-defen-
dant’s photograph out of a photo array.

A video surveillance camera located around the corner
from the residence captured the image of two men parking a
green pick-up shortly before the incident. They were seen
exiting the truck and walking in the general direction of the
Taylor apartment. The same men were seen minutes later,
returning to the truck and quickly leaving the area. The
video was not clear enough to identify either man.

Kevin O’Brien testified that he was the owner of a green
pickup truck and that he loaned it to the defendant on or
about May 18, 2005. O’Brien’s truck was located in the area
of St. Clair Village later on May 20th by Patrolman Judd
Emery. Officer Emery had been asked by Homicide
Detective Stephen Hitchings to try to locate a green Dodge
Dakota truck in his patrol area. When Officer Emery
approached the truck, he noticed through the window that
there was a smudge of blood on the passenger side door han-
dle. The vehicle was then towed to the auto squad garage.

On Sunday evening, May 22, O’Brien learned from
Detective Weismantle that his truck may have been involved
in a homicide. Weismantle asked O’Brien if he would consent
to his vehicle being searched and processed by the crime lab
for evidence. O’Brien gave his consent and the Detective
Michael Jozwiak, assisted by other members of the mobile
crime unit, searched the truck and removed evidence for
analysis at the Crime Lab. Evidence obtained from the truck
included a blood sample from the door handle; an empty
Hawaiian Punch bottle; a drink bottle; and several finger-
prints from the vehicle and its contents. DNA testing was
conducted on the blood sample from the door handle. It was
determined to be a match for a blood sample obtained from
the victim Randolph Taylor. Saliva from the drink bottle was
also tested for DNA. The DNA from the saliva matched the
DNA of a blood sample obtained from the co-defendant. A
right thumb print impression taken from the drink bottle
was a match for the right thumb print of the co-defendant.
Other fingerprints obtained matched this defendant.

The defendant also gave a statement following his arrest.
After being read his rights and signing and dating a pre-
interrogation warning form, he agreed to speak with
Homicide Detective Joseph Myers. Initially, he denied any
involvement, although he acknowledged that he knew about
the incident and claimed that the co-defendant had
approached him and tried to enlist his help in the robbery,
but that he declined. After being advised that his co-defen-
dant had implicated him, he admitted that he was with the
co-defendant and that they went there to rob the Taylor
brothers, but denied possessing or using a weapon. He
claimed that his co-defendant had both guns and did all of
the shooting. He said that his involvement was limited to
looking in the apartment for drugs and money.

The first claim the defendant raises in his Concise
Statement concerns the admissibility of his confession. He
claimed that his confession was not voluntary because his
will was overborne by the actions of Detective Myers.

The Commonwealth bears the burden in a suppression
hearing of proving by a preponderance of the evidence that
a defendant has voluntarily waived his constitutional right to
remain silent. Commonwealth v. Firth, 388 A.2d 683 (Pa.
1978). In making a determination as to whether the defen-
dant’s waiver was a knowing, voluntary and intelligent waiv-
er, the totality of the circumstances surrounding the confes-
sion must be considered. Commonwealth v. Anderl, 477 A.2d
1356, (Pa.Super. 1984).

The evidence presented by the Commonwealth at the sup-
pression hearing established by a preponderance of the evi-
dence that the defendant gave a voluntary statement after
being properly advised of his right to remain silent. The total-
ity of the circumstances surrounding his arrest and interro-
gation do not support the claim that his will was somehow
overborne. The defendant pointed to the fact that he initially
denied involvement and then only admitted to his involve-
ment when confronted with the inculpatory statement made
by his co-defendant as evidence that his statement was not
voluntary. It was not improper for Detective Myers to reveal
to the defendant what his co-defendant was saying about his
involvement. Telling him that his co-defendant was “giving
him up” did not compel the defendant to make his statement.
The touchstone of any determination of the voluntariness of a
confession is compulsion. Here, there is simply no credible
evidence that the defendant was compelled to make a state-
ment. He did so voluntarily, after being properly advised that
he did not have to do so. As there was no improper compul-
sion, the statement was properly admitted.

The defendant next challenges this Court’s denial of his
Motion seeking to suppress the out of court identification by
Erica Johnson, contending that the photo array was unduly
suggestive. The photo array was displayed to the Court. This
Court observed it and determined that it was not unduly sug-
gestive. Moreover, the circumstances under which the array
was displayed to the witness were not suggestive. She was
simply asked to look at the array and see if there was anyone
in the array she could identify. She was not told that the
array contained the photo of a suspect. Considering the total-
ity of the circumstances, this Court concluded properly that
Ms. Johnson’s identification of the defendant was not tainted
and that the photo array was not unduly suggestive.

The defendant challenges the sufficiency and weight of
the evidence. The tests for both of these claims are well
known. “A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material ele-
ment of the crime charged and the commission thereof by
the accused, beyond a reasonable doubt. Commonwealth v.
Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993).”
Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa.Super.
2000). A challenge to the weight of the evidence concedes
that the evidence is sufficient, but contends that the verdict
is so contrary to the evidence that it shocks the conscience of
the Court and that a new trial must be awarded so that jus-
tice may prevail. Widmer, supra.

The evidence was clearly sufficient as to each offense for
which the defendant was found guilty. He was positively
identified by an eyewitness who saw him enter the victim’s
apartment seconds before the victims were shot. He also
admitted to the police his involvement in the plan to rob the
victims. Whether he actually fired any shots in the apart-
ment is frankly not material to whether the evidence was
sufficient. His agreement to participate in the robbery of the
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defendants made him criminally liable for the acts of his co-
conspirator. Moreover, his agreement to participate in the
robbery, a felony, was sufficient to establish his guilt of sec-
ond degree murder. The victims were killed during the com-
mission of that felony.

The Court would also point out that the evidence was suf-
ficient to establish that the defendant did more than simply
search the apartment while his co-defendant killed the vic-
tims. The forensic evidence established that the victims
were shot multiple times by different weapons. There were
only two shell casings found in the apartment. This, alone,
was sufficient to establish that more than one weapon was
used in the assault and that one of those weapons was not an
automatic weapon because of the absence of other shell cas-
ings. It is beyond credulity to believe that the co-defendant
wielded both the handgun and the semi-automatic rifle that
was used in this crime. Most importantly, Brandy Taylor tes-
tified that she saw both defendants with weapons and that
both were shooting these weapons at her father and her
uncle. Accordingly, the evidence was more than sufficient to
establish that both defendants fired weapons at the victims
in this matter.

The defendant’s challenge of the weight of the evidence is
similarly without merit. This Court has considered all the evi-
dence presented in this matter and the verdicts returned do
not shock its sense of justice. The verdicts were wholly con-
sistent with the evidence presented. This Court’s denial of the
defendant’s Motion for New Trial on the basis that the verdict
was against the weight of the evidence was properly denied.

For the reasons set forth in the foregoing Opinion, the
defendant’s judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: March 12, 2008

1 The defendant requested leave to file a supplemental con-
cise statement upon receipt of the transcripts in this matter.
The final transcript was filed in September of 2007, but the
defendant has not identified any additional claims he intends
to raise on appeal.

Commonwealth of Pennsylvania v.
Michael Fuentes

Ineffective Assistance of Counsel Claim—Direct Appeal—
In-Court Identification of Defendant—Photographic Array
Identification

1. Where claim of ineffective assistance of counsel is
raised in defendant’s direct appeal and the trial court has
made no record concerning the claim, it is properly deferred
to collateral proceedings.

2. Inability of witness to identify defendant prior to trial
affects weight and credibility of in-court identification of
defendant by witness but does not make in-court identifica-
tion inadmissible.

3. Where court viewed photographic array in which pho-
tos of eight African-American males had same general skin
tone, facial features, similar hair styles and facial hair, court
properly found that array was not unduly suggestive as a
matter of law.

(Joan Shoemaker)

Steven M. Stadtmiller for the Commonwealth.
J. Richard Narvin for Defendant.

No. CC 200504167. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 28, 2008—On July 27, 2007 a jury found

the defendant, Michael Fuentes, guilty of one count each of
Robbery (18 Pa. C.S. §3201 (a)(1)); Aggravated Assault (18
Pa. C.S. §2702 (a)(1)); Burglary (18 Pa. C.S. §3502 (a));
Violation of the Uniform Firearms Act–Firearm not to be
Carried without a License (18 Pa. C.S. §6106); and Criminal
Conspiracy (18 Pa. C.S. §903). This Court sentenced him on
October 29, 2007 to 120 to 240 months on the charge of
Robbery; 120 to 240 months on the Aggravated Assault
charge and 60, to 120 months on the Burglary charge. The
first two sentences were ordered to be served concurrently
but the Burglary sentence was ordered to be served consecu-
tively, for a sentence in the aggregate of not less than 180
months or more than 360 months. The defendant was appoint-
ed new counsel on appeal and filed a timely Notice of Appeal.
In his 1925 B statement, the defendant identified the follow-
ing claims he intends to raise before the Superior Court:

1. That the Court erred in refusing to suppress the
in-court identification testimony of witnesses
Shannon O’Kelley and Amanda Hippensteel;

2. That the Court erred in refusing to suppress
identification of the defendant in a photographic
array shown to witness Ronald Fehl;

3. That trial counsel was ineffective in litigating the
suppressions motions involving the identifications
by failing to call any witnesses or cite to any con-
trolling case law;

4. Trial counsel was ineffective in failing to obtain
a copy of the preliminary hearing transcript where
possession of the transcript would allowed more
effective cross-examination of the Common-
wealth’s witnesses; and

5. Trial counsel was ineffective in failing to file
Post-Sentence Motions which deprived the defen-
dant of the opportunity to challenge the weight of
the evidence and the discretionary aspects of the
sentence on appeal.

The claims raised in paragraphs 3, 4 and 5 above all involved
allegations that trial counsel was ineffective. Pursuant to
Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002), ineffective
assistance of counsel claims should be deferred to collateral
proceedings. Though the Supreme Court in Commonwealth
v. Bomar, 573 Pa. 426, 826 A.2d 831 (Pa. 2003) recognized an
exception to this general rule where the trial court has made
a record concerning the ineffectiveness claims, no record
was made in this matter because the claims were raised in a
1925 B statement rather than in post-sentence motions. This
Court is without jurisdiction to hold an evidentiary hearing
to address these claims. Accordingly, the ineffectiveness
claims will not be addressed in this Opinion.

The defendant contends that the Court erred when it
denied his motion to suppress the in-court identification of
two witnesses. No evidence was presented on this Motion; its
factual basis was set forth by the Assistant District Attorney:
“…the alleged witnesses to this crime were unable to make
an identification of the defendant when they viewed him at
the McKees Rocks Police Department…” (N.T., Vol I., p. 3).
Later, at trial, witness Shannon O’Kelley described her
encounter with the defendant at the police station:
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WITNESS: When we got to the McKees Rocks
Police Station, you have to be buzzed in and there is
a big window. You see the reception desk and they
were patting somebody right there in the window.

QUESTION: Was there any other individual being
patted down?

ANSWER: No. Just that person but there were like
three officers around him.

QUESTION: How far away would you say you were
from this individual?

ANSWER: I would say the window would be here
and you would be the individual. But it was his
back because he was like this on the wall.

QUESTION: Maybe ten feet or so?

ANSWER: Yes.

QUESTION: And what happened when you saw this
individual?

ANSWER: I think it was Amanda or Andy that said,
“Is that him?”

ANSWER: Amanda or Andy said, “Is that him?” And
the detective said, “Well, can you identify him?” And
from the vantage point that we had, we couldn’t.

QUESTION: Was that the extent of your involve-
ment in the police station?

ANSWER: We went back and were questioned
more and I asked the one detective because I seen
a hat and coat that matched exactly what the guy
was wearing and I said, “Is that what you caught
him in?” And they said they couldn’t tell.

(N.T. Vol. I, pp. 76-77). This exchange makes it clear that the
officers did nothing to suggest to this witness that the man
they had in custody was the person they suspected of having
been the person who entered this witness’s home and robbed
the occupants. The coincidental encounter between the
defendant and this witness did not result in any undue sug-
gestion. In fact, her inability to identify the defendant that
evening rendered less reliable her subsequent identification,
a fact that was appropriately exploited by counsel during
cross-examination.

The facts surrounding the identification by the other wit-
ness, Amanda Hippensteel, were identical. She also saw the
defendant briefly at the police station but could not identify
him. As with the previous witness, this failure to identify
affects on the weight and credibility of her in-court identifi-
cation, it is not a basis to suppress the identification. The
Court properly denied the Motion seeking to suppress the in
court identification of the defendant by these witnesses.

In his final claim, the defendant contends that the Court
erred in refusing to suppress a photographic array identifi-
cation of the defendant by witness Ronald Fehl. He claims
that photographic array was unduly suggestive. A photo-
graphic identification is unduly suggestive if, under the
totality of the circumstances, the identification procedure
creates a substantial likelihood of misidentification.
Commonwealth v. Johnson, 668 A.2d 97 (1995). Whether a
photographic array is unduly suggestive is vested in the dis-
cretion of the trial Court. This Court viewed the photograph-
ic array, admitted as Commonwealth Exhibit 1 at the sup-
pression hearing, and commented:

…the Court has Commonwealth Exhibit 1, which is
a series of photographs of eight African-American

males, all generally with the same skin tone, same
facial features, similar hairstyles and similar facial
hair. I don’t find the photographic array to be sug-
gestive as a matter of law that would require its
inadmissibility.

(N.T. Vol. I, pp. 23-24). As this Court found that the array was
not unduly suggestive and did not abuse its discretion in
doing so, this claim is without merit

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: July 28, 2008

Commonwealth of Pennsylvania v.
Kenyatta Shmar Robinson

Sufficiency of Evidence—Sentence

1. Evidence was sufficient to convict defendant of posses-
sion of a firearm without a license where defendant admitted
to police that he had a handgun and fired it in self defense.

2. Court may impose a sentence outside the guidelines
when court states adequate reasons for sentence on the
record and finds that defendant’s violation of the VUFA
caused tremendous harm when it resulted in reckless dis-
charge of the firearm in a public place wounding two indi-
viduals and killing one; sentence was consistent with reha-
bilitative needs of defendant, the protection of society and
the gravity of the offense.

(Joan Shoemaker)

Lisa M. Pellegrini and Darrell Dugan for the Commonwealth.
William H. Difenderfer for Defendant.

No. CC 199917176. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 29, 2008—The defendant, Kenyatta

Robinson, was charged at CC199917176 with two counts of
Aggravated Assault (Pa.C.S. §2702 (a) (1); one count of
Violation of the Uniform Firearms Act–Firearms not to be
Carried Without a License (“VUFA”) (18 Pa. C.S. §6106); and
two counts of Recklessly Endangering Another Person
(“REAP”) (18 Pa. C.S. §2705). At the conclusion of a jury
trial, the defendant was acquitted of the Aggravated Assault
and REAP counts, but found guilty at the VUFA charge. On
April 10, 2006 the defendant was sentenced to 42 to 84
months. The defendant filed a timely Notice of Appeal and,
pursuant to this Court’s Order, filed a Preliminary Concise
Statement of Matters Complained of on Appeal.1

In the Preliminary Statement of Errors Complained of on
Appeal the defendant has identified two claims he intends to
raise: First, that the evidence was not sufficient to support
the verdict; and, second, that the sentence imposed was man-
ifestly unreasonable. The Court will address these claims in
the order in which they were raised.

In support of his claim that the verdict was not supported
by sufficient evidence, the defendant refers to the following: 1)
the weapon was never admitted into evidence; 2) the evidence
failed to establish that the firearm met the definition of
“firearm” set forth 18 Pa. C.S. §6102 in that the length of the
barrel was not established; 3) that the evidence failed to estab-
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lish that the weapon was in operating condition; and, 4) that the
evidence failed to prove that the defendant used the firearm.

The evidence presented in this matter established that on
October 31, 1999 the defendant was present in a mini-mart
located at 6701 Frankstown Avenue. Three other individuals
were present, Richard Hall, Thaddeus Crumbley and Shane
Phillips. The latter three entered after the defendant. A dis-
pute arose between the defendant and the others. One of the
others, Thaddeus Crumbley, pulled a weapon and threatened
to kill the defendant. He grabbed a gold chain from the defen-
dant. At this point the defendant pulled his own weapon and
shots were exchanged. Richard Hall died2 and Crumbley and
Phillips were wounded. The defendant fled from the store
and he threw his handgun over a hillside. It was never recov-
ered. The defendant gave a statement following his arrest in
which he indicated that he acted in self defense in firing his
weapon at the victims and later disposed of the weapon.

The defendant was found guilty of possession of a firearm
without a license. This offense requires proof that the defen-
dant possessed a firearm concealed on or about his person
and that, at the time he did so, he did not possess a license to
carry a concealed weapon. The element of non-licensure was
not contested. The remaining element, that he carried a
firearm concealed on or about his person, was clearly estab-
lished by the evidence presented.

The fact that the weapon was never recovered is not par-
ticularly relevant. The evidence presented here established,
circumstantially, that a weapon was possessed and used by
the defendant. Three people were shot. The defendant was
seen in possession of a handgun. In his statement to the
police, he admitted that he had a handgun and claimed that
he pulled it from concealment and fired it to defend himself.
This evidence was sufficient to establish that the weapon
existed, regardless of the fact that the defendant was suc-
cessful in disposing of it in a matter that prevented the police
from locating it.

Next, he contends that the evidence did not establish that
the weapon that he possessed was a firearm as that term is
defined in 18 Pa. C.S. §6106 because the length of the barrel
was not established. Section 6106 defines a firearm as “…any
weapon which is designed to or may readily be converted to
expel any projectile by the action of an explosive or the
frame or received of the weapon.” 18 Pa. C.S. §6106 (e)(1).
There is no requirement in this definition that the weapon
have a barrel of a particular length. The definition in section
6102, upon which the defendant relies, has no application of
the offense defined in section 6106. Accordingly, the absence
of evidence establishing the length of the barrel was not rel-
evant. Commonwealth v. Gillespie, 821 A.2d 1221 (Pa. 2003).

The next claim, that the evidence failed to establish that
the weapon was operable, is specious. The evidence, includ-
ing the defendant’s statement, clearly established that the
weapon was fired. The defendant admitted that he fired,
claiming that he did so in self defense, a claim obviously
accepted by the jury as they acquitted him of the other
charges. The fact that the weapon was discharged is pretty
compelling proof of its operability.

Finally, the defendant claimed that the evidence did not
establish that he possessed the weapon. Again, the totality of
the evidence was clearly sufficient to establish that the
defendant possessed a firearm.

The defendant’s other claim challenges the appropriate-
ness of the sentence. He claims that the sentence constitutes
an abuse of discretion and that the Court did not set forth on
the record adequate reasons for imposing a sentence outside
the sentencing guidelines. Sentencing is a matter vested in
the sound discretion of the trial court. The Superior Court, in
Commonwealth v. Davis, 737 A.2d 792 (Pa.Super. 1999), set

forth the principles that must guide a court when it sen-
tences a defendant outside the sentencing guidelines:

In sentencing outside the guidelines, the sentenc-
ing judge must follow the mandate of §9721(b) of
the Sentencing Code, 42 Pa.Cons.Stat.Ann. §9701 et
seq., which provides in pertinent part:

In every case where the court imposes a sentence
outside the sentencing guidelines adopted by the
Pennsylvania Commission on Sentencing…the
court shall provide a contemporaneous written
statement of the reason or reasons for the deviation
from the guidelines. Failure to comply shall be
grounds for vacating the sentence and re-sentenc-
ing the defendant….

The statute requires a trial judge who intends to
sentence a defendant outside the guidelines to
demonstrate on the record, as a proper starting
point, his awareness of the sentencing guide-
lines. Having done so, the sentencing court may
deviate from the guidelines, if necessary, to
fashion a sentence which takes into account the
protection of the public, the rehabilitative needs
of the defendant, and the gravity of the particu-
lar offense as it relates to the impact on the life
of the victim and the community, so long as he
also states of record “the factual basis and spe-
cific reasons which compelled him to deviate
from the guideline range.”

Id., 716 A.2d at 1276-1277 (quoting Commonwealth
v. Johnson, 446 Pa.Super. 192, 666 A.2d 690, 693
(1995)).

When evaluating a claim of this type, it is necessary
to remember that the sentencing guidelines are
advisory only. Gibson 716 A.2d at 1277. If the sen-
tencing court deems it appropriate to sentence out-
side the guidelines, it may do so as long as it offers
its reasons. Id. “[O]ur Supreme Court has indicated
that if the sentencing court proffers reasons indi-
cating that its decision to depart from the guide-
lines is not unreasonable, we must affirm a sen-
tence that falls outside those guidelines…” Id.
(citing Commonwealth v. Smith, 543 Pa. 566, 673
A.2d 893 (1996) (emphasis in original)). As we very
recently stated in Commonwealth v. Guth, in exer-
cising its discretion, the trial court must consider
the character of the defendant*799 and the partic-
ular circumstances of the offense, and must impose
a sentence that is consistent with the protection of
the public, the gravity of the offense, and the reha-
bilitative needs of the defendant. Commonwealth v.
Guth, 735 A.2d 709, 711 (Pa.Super. 1999).

737 A.2d 798-799. This Court stated at the time of sentencing
its reasons for imposing a sentence outside the guidelines.
This was not an incident where the defendant was found to
possess a weapon, but did not use that weapon. Here, three
individuals were shot and one died. The consequences of this
violation of the prohibition on persons possessing concealed
weapon were tragic. The sentence beyond the guidelines was
appropriate given the tremendous harm caused by this par-
ticular violation of law. This Court also set forth other rea-
sons for the departure from the guidelines, but it is not nec-
essary to repeat those here. A review of the sentencing
transcript makes it clear that adequate reasons were set
forth on the record when the sentence was imposed.

The sentence imposed was entirely consistent with the
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rehabilitative needs of the defendant, the protection of soci-
ety and the gravity of the offense does not mean that the evi-
dence was not sufficient. In assessing the gravity of the
offense, the Court must consider the consequences of the
offense. As the Court pointed out above, the consequences
here were much more tragic than usually occurs where a
person is found in unlawful possession of a firearm. Here,
that unlawful possession resulted in the reckless discharge
of that firearm in a public place and the wounding of two and
killing of one. It is the gravest type of violation of the prohi-
bition on the unlawful possession of a firearm. The protec-
tion of the public is best served by removing from society
someone so cavalier in the use of a firearm. The defendant’s
conduct here, as well his repeated involvement in other
criminal activity, including other instances where he unlaw-
fully possessed firearms, as set forth in the report of the Pre-
Sentence Investigation conducted by the probation office,
required the imposition of as long a sentence as possible.

For these reasons, the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.

1 The completion of all of the transcripts in this matter was
delayed due to the tragic death of the court reporter who took
the notes of testimony, Cheryl Wilds, who was shot and later
died. Although all transcripts have yet to be filed, the Court
believes that it is appropriate to address the claims identified
in the Preliminary 1925 (b) statement and transmit the
record, given the long delay in doing so. If, upon receipt of the
remaining transcripts, defense counsel identifies additional
issues, this Court would suggest that the Superior Court over-
look the failure to raise those new claims in the initial 1925
(b) statement in light of the reasons for counsel’s inability to
raise those claims in the initial 1925 (b) statement.
2 The defendant was charged with criminal homicide in the
death of Richard Hall at CC 199916676. He was acquitted
following a jury trial on January 23, 2006.

Commonwealth of Pennsylvania v.
David Patrick Gribschaw

Post-Conviction Relief—Ineffective Assistance of Counsel—
Specific Intent to Kill—Weight of the Evidence—Waiver of
Jury Trial

1. Trial counsel was not ineffective for failing to file a
motion that the verdict was against the weight of the evi-
dence for a conviction of first-degree murder. Counsel did
present a motion for reconsideration/to modify sentence.
Although this motion was inartfully phrased, the court
reviewed the motion in light of the standards applicable both
to a motion challenging the sufficiency of the evidence and a
motion suggesting that the verdict was against the weight of
the evidence, finding the evidence more than sufficient to
support the conviction.

2. Defendant’s claim that the verdict was against the
weight of the evidence maintained that the Court disregard-
ed the credible testimony of defense expert that Defendant
was incapable of forming the specific intent to kill. The
Court did not believe the hypothetical posed to the expert
predicating the expert’s testimony. The amount of marijua-
na, Southern Comfort, and Special K ingested by Defendant
were not known, and Defendant was not slurring his words,

was not unsteady on his feet, and was clear-headed enough
to perform actions to conceal his crime. Statements prior to
the night of the crime also indicated intent.

3. By virtue of the execution of his written colloquy and
his responses to the oral colloquy conducted by the Court,
Defendant acknowledged that he freely and voluntarily
waived his right to a jury trial and he understood the neces-
sary elements to effectively, knowingly and intelligently
waive that right to a jury trial.

(Lynn E. MacBeth)

Michael Streily for the Commonwealth.
William H. Difenderfer for Defendant.

No. CC200002746. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 21, 2008—The appellant David

Gribschaw, (hereinafter referred to as “Gribschaw”), has
filed the instant appeal as a result of the denial of his petition
for post-conviction relief following several hearings on that
petition. In his concise statement of matters complained of on
appeal, Gribschaw raises five issues. Initially Gribschaw
maintains that his trial counsel was ineffective for failing to
claim orally or in a written motion that the verdict was
against the weight of the evidence pursuant to Pennsylvania
Rule of Criminal Procedure 607. In this regard, Gribschaw
maintains that this Court’s finding that he had a specific
intent to kill was not supported by the record and was in con-
tradiction to the expert testimony that he presented.
Gribschaw next maintains that his trial counsel was ineffec-
tive in not being prepared to go to trial. Gribschaw also main-
tains that his waiver of a jury trial was not knowingly, intelli-
gently and voluntarily made since it was premised upon
Gribschaw’s belief that his counsel had some special relation-
ship with this Court. Gribschaw also maintains that his trial
counsel was ineffective in failing to hire a toxicologist who
would have supported the expert testimony of Dr. Wright
with respect to his conclusion that Gribschaw was incapable
of forming the specific intent to kill. Finally, Gribschaw main-
tains that his trial counsel was ineffective for failing to object
to the Trial Court going outside the record in ascertaining
information about the narcotic ketamine.

The gruesome facts of Gribschaw’s crime have previous-
ly been set forth in Gribschaw’s direct appeal to the Superior
Court and are repeated herein. At approximately 1:00 a.m.
on December 17, 1999, Susan Hill, (hereinafter referred to
as “Hill”), returned to her home in Glassport, Pennsylvania,
after an evening of playing darts with several of her friends.
When Hill returned home, she found her two sons, Gordon
Carter, Jr., (hereinafter referred to as “Carter”), age eight-
een, and Patrick Carter, playing video games. Carter,
because of his involvement with the juvenile court justice
system, had been placed in a probationary program super-
vised by an agency referred to as The Academy. Pursuant to
the terms of his probation, Carter, who was allowed to reside
at his home, would go to school and following the end of the
school day would be picked up by representatives of The
Academy and then taken to that facility until he was
returned home, generally between the hours of 8:30 and 9:00
p.m. The Academy continued to monitor individuals in its
program by making random phone calls to their homes to
insure that they did not break curfew. These random phone
calls were made until approximately 1:00 a.m.

Carter had received his random phone call prior to his
mother returning on that evening and advised her of that
fact. Hill went to the second floor of their residence and was
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preparing for bed when she heard the phone ring.
Apparently Carter had answered the phone because after
completing that phone call, he advised his mother that he
was going out for five to ten minutes and he would return
shortly. Despite the fact that Carter was to remain at his
home in accordance with the terms of his probation, Hill let
her son go out for that brief period of time. Carter left the
residence and never returned. In the late afternoon of
December 17, 1999, Hill reported her son to be missing and
ultimately was advised of his death when Carter’s body was
found on December 30, 1999, in a ravine in Elizabeth
Township, Pennsylvania.

Carter had received a telephone call from Jared Houston,
(hereinafter referred to as “Houston”), who was also a par-
ticipant in The Academy probationary program. Houston
was on probation for charges of receiving stolen property
since he and James Giles, (hereinafter referred to as
“Giles”), had stolen a car. Both Houston and Giles were
placed in this program and would run into Carter from time
to time; however, they knew Carter not just because of the
program but also because of the proximity in which they
resided in the Glassport area. During this phone call
Houston asked Carter if he wanted to smoke some marijua-
na since he was going to get together with Giles and
Gribschaw at Giles’ home. When Carter agreed, Houston
informed him that he would get a car and pick him up so they
could go to Giles’ home where they would smoke marijuana. 

Houston testified that the impetus for his phone call was
a request made by Gribschaw to get Carter over to Giles’
house. Gribschaw had told Houston that he believed that
Carter had burglarized his home on several occasions and
had threatened his family and, in particular, threatened to
burn his house down. On more than one occasion, Gribschaw
told Giles that he intended to kill Carter and that he wanted
Houston to call him on this particular evening so that he
could lure Carter over to Giles’ house for the sole purpose of
killing Carter. Houston complied with Gribschaw’s request
and after stealing his uncle’s car, picked up Carter and
brought him to Giles’ house.

Gribschaw and Giles were in the front yard of Giles’
home smoking a marijuana blunt and drinking Southern
Comfort when Carter and Houston arrived. After a short
period of time, it was suggested that the four of them go to
the rear of Giles’ home so that they would not be observed
smoking marijuana. The back yard of Giles’ home, which is
located at 320 Murray Street, abutted the side yard of
Gribschaw’s home, which is located at 322 Murray Street.
After they went to the back yard, they continued to smoke
the marijuana and drink the Southern Comfort when
Gribschaw left the group momentarily to go into a high grass
area where he retrieved a wooden baseball bat and came up
behind Carter and struck him in the back of the head, caus-
ing him to fall to the ground. Gribschaw then continued to
beat Carter about the head, by his own account, at least five
more times, although Houston indicated that he struck him
at least fifteen times in the head and neck area. When Carter
was initially struck and knocked to the ground, he asked
Gribschaw why he was doing this to him and Gribschaw
responded, because “you robbed my house.”

Houston recalled Gribschaw’s motive for killing Carter
when he initially recounted how Carter was killed and why:

Q. Did Mr. Carter say anything either as he is
falling or after he fell to the ground, sir?

A. After he fell, he said, Why are you doing this?

Q. And what did you observe after that point, sir?

A. Dave said, You robbed my house. And then he

just kept hitting him.

Trial Transcript, page 49, lines 11-16.

Even Gribschaw, in his own testimony, acknowledges that
the reason that he savagely attacked Carter was because of
Gribschaw’s belief that Carter had burglarized his home and
had repeatedly threatened him.

Q. After you had knocked Gordon to the ground,
you did say to him words along the lines of this is
what he gets for robbing your house?

A. I didn’t say that.

Q. You didn’t say that?

A. I asked him why.

Q. Excuse me?

A. I think I asked him why.

Q. Why what?

A. Why he robbed my house and why he constantly
threatened me.

Q. So after you cracked him in the back of the head,
you ask him as he is laying their motionless on the
ground, Why did you rob my house?

A. Yes, that’s right.

Trial Transcript page 301, lines 9-23.

This testimony was particularly damaging because it refuted
Gribschaw’s purported explanation for murdering Carter.
Gribschaw was hitting Carter, not to prevent some future act
of arson or an assault of one of his family members but,
rather, for what he believed to be Carter’s prior criminal his-
tory of repeatedly burglarizing Gribschaw’s home.

Once Gribschaw stopped hitting Carter with the bat, he
gave that bat to Giles, left the scene and went into his home.
Giles took the bat and was going toward the front of his
house when he told Houston to get rid of the body. Houston
followed him to the front of Giles’ home and Giles then gave
him the bat and told him to get rid of it because he did not
want any part of it and Giles then went inside his home to
take a shower. Houston then returned to the back yard and
saw Carter lying face down. Shortly thereafter, Gribschaw
returned to the area where Carter was lying prone and after
hearing gurgling sounds emanating from Carter, pulled a
string or rope from his shirt pocket and proceeded to stran-
gle Carter. When it was apparent that Carter was dead,
Gribschaw grabbed the body and proceeded to drag it out of
Giles’ yard. In order to get Carter’s body out of Giles’ yard,
it was necessary that Gribschaw go down approximately
twenty concrete steps to Murray Street. In the course of tra-
versing the steps, Gribschaw, who was dragging Carter’s
body face down, dragged him down these concrete steps.
Gribschaw, once he reached the sidewalk, put Carter’s body
down and then went back to his house to get his car.
Gribschaw drove his car to the spot where he had left
Carter’s body, opened his trunk and put Carter’s body in that
trunk and drove away. The next day Gribschaw called
Houston and told him that he had looked in the trunk and
that Carter was looking purple. 

Several days after Carter’s death, Sean Deverse, (here-
inafter referred to as “Deverse”), a Glassport police officer
who lived in Elizabeth Township, was taking trash out to the
curb when he saw a motor vehicle being driven by
Gribschaw go past his house. Deverse also noted that there
were two other individuals in this car and that they were
heading toward an area near Butler’s Golf Course, located in
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Elizabeth Township. Although Deverse was aware of the fact
that there was missing person’s report with respect to
Carter, he did not attach any significance to this fact when he
observed Gribschaw.

In the days that followed Carter’s death, Gribschaw
talked to several people and indicated that he had committed
the ultimate sin; in particular, he made this statement to his
girlfriend, Kristen Yednak, (hereinafter referred to as
“Yednak”). He told Yednak that he hated Carter and that he
wanted to kill him. When she heard him make the statement
that he had committed the ultimate sin, she originally
thought that he possibly cheated on her or that he was using
drugs. When she considered his statement about how much
he hated Carter and the fact that he wanted to kill him, she
concluded that Gribschaw had, in fact, killed Carter.

The day after Gribschaw made this statement to her, she
paged him and he returned her call telling her that he was at
his cousin’s garage. Yednak went to that garage and
observed Gribschaw and his cousin, Adam Berilli, (here-
inafter referred to as “Berilli”), cleaning the trunk of
Gribschaw’s car. While she watched them do this, Berilli told
Gribschaw that he should have placed a bag over Carter’s
head so that there would not have been so much blood in his
trunk. The next day, while Yednak was babysitting,
Gribschaw told her all of the details of how he had killed
Carter and disposed of his body. In addition, he told her that
he was not sad and felt no remorse about Carter’s death
because he would no longer have to deal with him and, in
fact, that he had not had a better night of sleep than the night
that he killed Carter. Gribschaw also confessed to killing
Carter to his cousin, Berilli, while they were cleaning out
Gribschaw’s car. Gribschaw and his cousin cleaned the inte-
rior of the trunk and cut out a carpet that was in the trunk
because it was too bloodstained.

On December 30, 1999, James Lloyd, (hereinafter
referred to as “Lloyd”), and his friend William Shaw, (here-
inafter referred to as “Shaw”), were scouting out an area to
do late season deer hunting when they came across Carter’s
body. Lloyd and Shaw were near Butler’s Golf Course in
Elizabeth Township when they looked down into a ravine
and saw what appeared to them to be the body of a young,
black male,1 who was rolled up into a fetal position and cov-
ered with snow. After discovering the body, Lloyd and Shaw
went to the Elizabeth Township Police Department to report
what they had discovered and officers from that department
were dispatched to the scene. When those police officers
arrived and viewed Carter’s body, it was apparent that he
was dead and the Coroner’s Office was called to remove the
body from the scene. Carter’s body was transported to the
Allegheny County Coroner’s Office and an autopsy was per-
formed on that body but only after it had been allowed to
thaw out since the body was frozen to the core.

Dr. Shawn Ladham, a forensic pathologist of the
Allegheny County Coroner’s Office, performed the autopsy
on Carter’s body, initially making an observation of exten-
sive trauma to Carter’s head as evidenced by the numerous
lacerations and abrasion to his skull. In addition to these
external findings with respect to his head, Dr. Ladham
noticed two large abrasions extending from the hips to the
knees on both thighs. During the internal examination of the
body, Dr. Ladham observed a massive subcutaneous hemor-
rhage to the galea and another large hemorrhage on the left
side of the brain, continuing down from the posterior pari-
etal and occipital regions through the cervical spine. Dr.
Ladham also observed numerous hemorrhages in the
parenchyma of the brain.

In addition to these findings, Dr. Ladham noticed a
marked displacement of the second cervical vertebrae for-

ward, thereby impinging upon the spinal cord. It was Dr.
Ladham’s opinion that as a result of this forward displace-
ment of the second cervical vertebrae, significant damage
was caused to the spinal cord, thereby rendering Carter a
quadriplegic, unable to defend himself. While Carter may
have been rendered a quadriplegic, this injury would not
have impaired his ability to speak as evidenced by Carter’s
question to Gribschaw as to why Gribschaw was attacking
him. Dr. Ladham also noticed a mark on Carter’s neck in the
area of his Adam’s apple, which could have been consistent
with somebody who was being strangled, although he could
not state that fact to a degree of scientific certainty. When Dr.
Ladham was asked further on the question of whether or not
Carter had been strangled, he indicated that he would have
expected to see a more significant abrasion of his neck since
an individual who is being strangled would normally attempt
to remove that device from his neck by pulling at it with his
hands and fingers. In light of the devastating injury that
Carter suffered as a result of the trauma done to his second
cervical vertebrae, Carter was rendered defenseless since
he was unable to use his hands due to the fact that he was
paralyzed from the neck down. Dr. Ladham testified that the
cause of death was blunt force trauma to the head and neck
and the manner of death in this case was a homicide.

Gribschaw presented two factual witnesses in his
defense, numerous character witnesses and one expert wit-
ness. His first factual witness, Giles, then age sixteen, testi-
fied that beginning at approximately 8:00 p.m. on December
16, 1999, he and Gribschaw were partying. Giles’ definition
of partying meant that they were smoking marijuana blunts,
drinking Southern Comfort, and snorting Special K. In order
to make Special K, they obtained liquid Ketamine, put it in a
microwave oven, cooked it until it crystallized, and then
snorted those crystals. At approximately 1:00 a.m., Giles
received a phone call from Houston asking him what he was
doing and Giles told him that he was partying with
Gribschaw. Giles knew Houston from the Glassport area and
also by virtue of the fact that he was another participant in
The Academy program since he was Houston’s co-defendant
in stealing the car, which placed Houston in that program.

After receiving Giles invitation to join them, Houston
picked up Carter and went to Giles’ house. When they
arrived at Giles’ house, they all went to the back of Giles’
home and were smoking a marijuana blunt. Giles indicated
that Gribschaw, whom he considered to be like his brother,
was irritated that Carter was there since there was bad blood
between these two individuals. Shortly after they had gone to
the back yard, he heard a smack and saw Carter on the
ground being beaten by Gribschaw with a baseball bat.
Gribschaw gave him the bat and he ran to the front of his
house, only to be followed by Houston. Before going into the
house, Giles told Houston to get rid of the bat and also to get
rid of Carter’s body. After he had gone into the house, Giles
took a shower and waited for a period of time before he went
outside to make sure that Carter’s body was gone. When he
went outside, everyone had gone and Carter’s body was
nowhere to be found. Giles did, however, discover the base-
ball bat and put it in his garage and, several days later, put it
out with the trash.

Gribschaw testified that he had a number of problems
with Carter in that he believed that Carter had burglarized
his house on at least six separate occasions. Despite the fact
that he and his family had reported these burglaries to the
Glassport Police, together with their suspicions that Carter
was the burglar, they believed that the police did not act on
their reports. Gribschaw indicated that he did not trust the
Glassport Police, especially as it pertained to Carter.
Gribschaw testified that on the day preceding the homicide,
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he was feeling the stress of maintaining his job, going to col-
lege and dealing with the threats that Carter had made to
him and his family, in particular, the threat to burn his house
down and hurt his family, especially his younger sister. As a
result of this stress, he had smoked marijuana early that day
and continued smoking it until Carter’s death.

Gribschaw agreed with Giles that they began their party-
ing somewhere around 8:00 p.m. on December 16, 1999, and
had consumed almost a fifth of Southern Comfort between
the two of them. In addition, he testified that he had smoked
marijuana blunts almost the entire day and used Special K
several times during that evening and that as a result of the
combination of these three substances that he was grossly
intoxicated. When Houston called to inquire as to what they
were doing, Gribschaw also agreed with Giles that he could
come over and party with them but he was surprised and
somewhat disturbed to find out that Houston had brought
Carter with him. After spending a short period of time in
Giles’ front yard, they all went to the back yard and were
smoking marijuana blunts2 when Carter made several veiled
threats against Gribschaw. Gribschaw left the group and was
urinating in the high grass when he heard Carter say to the
others that he was surprised that Gribschaw’s house was still
there and had not burned down yet. Gribschaw testified that
when he heard this statement and Carter’s subsequent
laugh, he snapped out. He became fixated about Carter
burning his house down and injuring his family, and when he
looked down on the ground he saw a baseball bat. He picked
up the baseball bat and hit Carter in an attempt to stop him
from committing these crimes against his family. Gribschaw
acknowledged that he hit Carter at least five times, after
knocking him to the ground; however, he specifically denied
strangling Carter. Once Gribschaw knew that Carter was
dead, he and Houston dragged him out of Giles’ yard, down
the concrete steps, and Gribschaw put him in his trunk and
later disposed of the body in the ravine in Elizabeth
Township. Gribschaw also acknowledged that he told his
girlfriend, his cousin and then several friends that he had
committed this homicide.

In order to be entitled to post-conviction relief a petition-
er must establish his eligibility pursuant to Section 9543(a)
of that Act3, which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprison-
ment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire
before the person may commence serving the
disputed sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of
the United States which, in the circumstances of
the particular case, so undermined the truth-
determining process that no reliable adjudica-
tion of guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in
the circumstances of the particular case, so
undermined the truth-determining process that
no reliable adjudication of guilt or innocence
could have taken place.

(iii) A plea of guilty unlawfully induced where
the circumstances make it likely that the
inducement caused the petitioner to plead
guilty and the petitioner is innocent.

(iv) The improper obstruction by government
officials of the petitioner’s right of appeal where
a meritorious appealable issue existed and was
properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of
exculpatory evidence that has subsequently
become available and would have changed the
outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than
the lawful maximum.

(viii) A proceeding in a tribunal without juris-
diction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it
references “unitary review” by Pennsylvania Supreme
Court Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing Gribschaw’s claims in light of these eligibility
requirements, it is clear that his petition has been timely
filed and that the allegations of the ineffectiveness of his
trial counsel would establish a basis upon which, if proven,
he would be entitled to relief. In addition to meeting these
requirements, Gribschaw must also establish that his claims
have not been previously litigated. In Commonwealth v.
Peterkin, 538 Pa. 455, 649 A.2d 121 (1994), the Pennsylvania
Supreme Court decided that a petitioner could not relitigate
claims previously decided under the guise of the claim of the
ineffectiveness of his counsel. See also, Commonwealth v.
Abu-Jamal, 574 Pa. 724, 833 A.2d 719 (2003). However, in
Commonwealth v. Collins, 585 Pa. 45, 888 A.2d 564 (2005),
the Pennsylvania Supreme Court recognized that there is a
separate and distinct claim that is being asserted when the
claim of the ineffectiveness is being made even as it pertains
to an issue that has been previously litigated since the claim
that is being raised is the stewardship of the petitioner’s
counsel which affects his rights under the Sixth Amendment
of the United States Constitution and under Article I, Section
9 of the Pennsylvania Constitution.

In reviewing a claim of ineffectiveness it is well-settled
that the law presumes that counsel was effective and that the
petitioner asserting that claim of ineffectiveness bears the
burden of proving it. Commonwealth v. Khalil, 806 A.2d 415
(Pa.Super. 2002). In Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States
Supreme Court set forth the standards for the performance
and prejudice for evaluating the conduct of counsel. These
standards were adopted by the Pennsylvania Supreme Court
in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987),
and require that a defendant prove a three-prong test, the
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first being that the claim currently being asserted has
arguable merit; second, that counsel had no reasonable basis
for his action or omission; and, third, that the defendant was
prejudiced by his counsel’s conduct. In Commonwealth v.
Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999), the Supreme
Court set forth the burden of proof imposed upon a petition-
er in establishing the claim of ineffectiveness. 

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her action
or inaction; and, (3) that, but for the errors and omis-
sions of counsel, there is reasonable probability that
outcome of proceeding would have been different.

Gribschaw’s initial claim of the ineffectiveness of his trial
counsel is that his counsel did not file either prior to sentenc-
ing or following sentencing, a motion claiming that the ver-
dict was against the weight of the evidence. In this regard,
Gribschaw maintains that the expert testimony that he pre-
sented was more than sufficient to demonstrate, because of
his intoxication, that he was incapable of forming the specif-
ic intent to kill required for a conviction of first-degree mur-
der4 and, accordingly, he should have been convicted of third
degree murder. Gribschaw does not maintain that he is not
culpable for the commission of the crime of criminal homi-
cide but, rather, maintains that the weight of the evidence
did not support his conviction for first-degree murder.

Pennsylvania Rule of Criminal Procedure 607 set forth a
manner in which claim that the verdict is against the weight
of the evidence must be raised. That Rule provides as follows:

Rule 607. Challenges to the Weight of the Evidence

(A) A claim that the verdict was against the weight
of the evidence shall be raised with the trial judge
in a motion for a new trial:

(1) orally, on the record, at any time before sen-
tencing;

(2) by written motion at any time before sentenc-
ing; or

(3) in a post-sentence motion.

(B) (1) If the claim is raised before sentencing, the
judge shall decide the motion before imposing sen-
tence, and shall not extend the date for sentencing
or otherwise delay the sentencing proceeding in
order to dispose of the motion.

(2) An appeal from a disposition pursuant to this
paragraph shall be governed by the timing require-
ments of Rule 720(A)(2) or (3), whichever applies.

The failure to file with the trial judge a motion claiming that
the verdict is against the weight of the evidence waives that
claim on appeal. Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177 (1994). 

In Commonwealth v. Widmer, 550 Pa. 308, 744 A.2d 751-
752 (2000), the Pennsylvania Supreme Court defined the dif-
ferent standards that have to be reviewed in assessing a
claim that the evidence was insufficient to support the ver-
dict as opposed to a claim that the verdict was against the
weight of the evidence. The standards are different since the
results that would occur in those claims are different. If the
reviewing court would make the determination that the evi-
dence was insufficient, a retrial would be precluded, where-
as, if a determination was made that the verdict was against

the weight of the evidence, a new trial must be granted. The
Supreme Court set forth the standards that must be
employed in reviewing those claims as follows:

Appellant’s remaining claim of error is that the
Superior Court misstated the standard of review for
a weight of the evidence claim. The standard of
review refers to how the reviewing court examines
the question presented. Morrison, 646 A.2d at 570.
Appellant asserts that the Superior Court improper-
ly interjected sufficiency of the evidence principles
into its analysis and thus adjudicated the trial court’s
exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to
delineate the distinctions between a claim challeng-
ing the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinc-
tion between these two challenges is critical. A claim
challenging the sufficiency of the evidence, if grant-
ed, would preclude retrial under the double jeopardy
provisions of the Fifth Amendment to the United
States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S.
31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982);
Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604
(1983), whereas a claim challenging the weight of the
evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt. Commonwealth v. Karkaria, 533 Pa.
412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to
the physical facts, in contravention to human expe-
rience and the laws of nature, then the evidence is
insufficient as a matter of law. Commonwealth v.
Santana, 460 Pa. 482, 333 A.2d 876 (1975). When
reviewing a sufficiency claim the court is required
to view the evidence in the light most favorable to
the verdict winner giving the prosecution the ben-
efit of all reasonable inferences to be drawn from
the evidence. Commonwealth v. Chambers, 528 Pa.
558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the ver-
dict is contrary to the weight of the evidence, con-
cedes that there is sufficient evidence to sustain the
verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial
court is under no obligation to view the evidence in
the light most favorable to the verdict winner.
Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An alle-
gation that **752 the verdict is against the weight
of the evidence is addressed to the discretion of the
trial court. Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177 (1994). A new trial should not be
granted because of a mere conflict in the testimony
or because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.
A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is
against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
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certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court
found the following explanation of the critical
distinction between a weight and sufficiency
review noteworthy: When a motion for new trial
is made on the ground that the verdict is con-
trary to the weight of the evidence, the issues
are far different…. The [trial] court need not
view the evidence in the light most favorable to
the verdict; it may weigh the evidence and in so
doing evaluate for itself the credibility of the
witnesses. If the court concludes that, despite
the abstract sufficiency of the evidence to sus-
tain the verdict, the evidence preponderates
sufficiently heavily against the verdict that a
serious miscarriage of justice may have
occurred, it may set aside the verdict, grant a
new trial, and submit the issues for determina-
tion by another jury. 

In Gribschaw’s case, his trial counsel did file a post-sen-
tencing motion; however, that motion was entitled a “motion
for reconsideration/to modify his sentence.” That motion on
its face was fatally defective since Gribschaw was convicted
of first-degree murder and the mandatory sentence of life
without the possibility of parole had to be imposed. 18
Pa.C.S.A. §1102(a)(1).5 Even though Gribschaw’s post-sen-
tencing motion was entitled a “motion for reconsideration/to
modify his sentence” it was in effect a request to challenge
the sufficiency and/or weight of the evidence, which result-
ed in his conviction. This fact is underscored by the hearing
on this motion where this Court observed that the issue being
raised by Gribschaw’s counsel was not a modification of his
sentence, which could not be done on a mandatory sentence,
but, rather, a request to reexamine the evidence to deter-
mine whether or not Gribschaw should have been convicted
of third degree murder rather than first-degree murder.

THE COURT: I don’t think that’s the issue in terms
of whether you reconsider, because what occurred
at the sentencing isn’t what you are asking. What
your [sic] asking me to do is look at all the evidence
and say that I was mistaken when I found the level
of culpability to be murder of the first degree as
opposed to murder of the third degree; so we then
get to the question ultimately what it comes down
to, whether or not that’s true.

Post-Trial Hearing, April 23, 2002, pp. 5-6; lines 16-3.

In reviewing the transcript of that hearing, it is clear that
both Gribschaw’s lawyer and the Assistant District Attorney
were discussing the evidence as to whether or not it support-
ed the verdict of first-degree murder.

Since Gribschaw’s post-sentencing motion was inartfully
phrased, this Court reviewed that motion in light of the stan-
dards applicable both to a motion challenging the sufficien-
cy of the evidence and a motion suggesting that the verdict
was against the weight of the evidence. In examining the evi-
dence in the light most favorable to the Commonwealth,6 this
Court found that the evidence was more than sufficient to
make the determination that Gribschaw’s killing of Carter
was a malicious, premeditated killing satisfying the require-
ments for a conviction of first-degree murder. Alternatively,
viewing Gribschaw’s post-sentencing motion as a motion
that the verdict was against the weight of the evidence7 also
failed since the verdict rendered in this case does not

demonstrate a severe miscarriage of justice, which would
tend to shock one’s sense of justice. This Court found a pre-
meditated, deliberate, willful and malicious plan organized
by Gribschaw and carried out by he and his unindicted co-
conspirators. Gribschaw requested that the victim be
brought to the area where he and the others were smoking
marijuana, snorting Special K, and drinking Southern
Comfort. Once Carter arrived on the premises, Gribschaw
was the one who suggested that they move to the back of the
residence so that they could not be observed from the street.
When they went to the backyard, Gribschaw then excused
himself indicating that he had to urinate and he picked up a
bat and then bludgeoned Carter. Despite being severely
beaten by Gribschaw, which beating rendered him a quadri-
plegic, Gribschaw heard him gurgling and then left the
scene and went to his house, got a string and returned so that
he could insure that Carter was dead by garroting him. The
Commonwealth established all of the elements necessary to
prove a deliberate, premeditated killing with malice and the
verdict of first-degree murder that was entered was proper-
ly entered. Since there is no basis for the claim that the ver-
dict was against the weight of the evidence, Gribschaw’s
trial counsel could not have been ineffective for failing to file
such a motion.

When examining the claim that the verdict was against
the weight of the evidence, it is clear that Gribschaw truly is
maintaining that the evidence was insufficient to support the
verdict. In this regard, Gribschaw has maintained that this
Court disregarded the credible testimony of Dr. Bruce
Wright. What Gribschaw misconstrues, however, is this
Court’s assessment of Dr. Wright’s testimony. This Court
believed in Dr. Wright’s assessment and found him to be a
credible expert witness. Dr. Wright was fully conversant
with Gribschaw’s psychiatric background and was also con-
versant with the use and abuse of alcohol and controlled sub-
stances. What this Court did not believe, however, was the
hypothetical fact pattern that was given to Dr. Wright upon
which he was to premise his testimony that Gribschaw was
incapable of forming the specific intent to kill necessary for
a first-degree murder conviction. 

The testimony at the time of trial only quantified the
alleged consumption of alcohol as being a portion of a fifth of
Southern Comfort, since this alcohol was being consumed
not only by Gribschaw, but also by the other individuals who
were present at Giles’ home. Gribschaw’s description of his
consumption of marijuana was nothing more than he was
smoking marijuana blunts all day and that he had taken four
bumps of Special K. It is unknown what quantities of mari-
juana and Special K Gribschaw personally ingested. Despite
his use of all of these substances, none of the individuals who
testified noticed that he was slurring his words or that he
was unsteady on his feet.8 In fact, Hudson indicated that
Gribschaw was the one who suggested that Carter been
invited to their party. Gribschaw was also sufficiently clear-
headed to hear Carter gurgling and determine that he was
not dead and then go search for another weapon to use to
ultimately kill him. Gribschaw formed the intent to kill
Carter and told not only one of his unindicted co-conspira-
tors, but, also, his girlfriend, Kristen Yednak, (hereinafter
referred to as “Yednak”). Trial Transcript, p. 149, lines 23-
25. Yednak testified at the time of trial that sometime
between August and December of 1999, Gribschaw told her
of his hatred for Carter and that he intended to kill him. Trial
Transcript, p. 149, lines 23-25; p. 150, lines 1-6.9

Had the facts been as Gribschaw suggested to Dr. Wright,
Gribschaw would have been able to avail himself of the evi-
dence of involuntary intoxication so as to reduce his culpa-
bility for the homicide that he committed. Section 308 of the
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Pennsylvania Crimes Code provides as follows:

§308. Intoxication or drugged condition. Neither
voluntary intoxication nor voluntary drugged con-
dition is a defense to a criminal charge, nor may
evidence of such conditions be introduced to nega-
tive the element of intent of the offense, except that
evidence of such intoxication or drugged condition
of the defendant may be offered by the defendant
whenever it is relevant to reduce murder from a
higher degree to a lower degree of murder.10

The evidence presented at the time of trial did not rise to the
level that showed that Gribschaw was so intoxicated that he
could not form a specific intent to kill. Rather, Gribschaw
previously announced to his girlfriend his intent to kill and
declared the same intention to his unindicted co-conspira-
tors, acted on that intention by not only bludgeoning Carter
with a baseball bat but, when he discovered that he was still
alive, went back into his home to grab a string to ensure that
he could complete the killing by strangling Carter. It is clear
that the evidence that was presented by the Commonwealth
proved beyond a reasonable doubt that Gribschaw was
responsible for Carter’s death and that that death constitut-
ed first-degree murder.

Gribschaw next maintains that his trial counsel was inef-
fective since he only met with Gribschaw twice in preparing
him for trial, did not fully describe the benefits of proceed-
ing with a jury trial or a non-jury trial, did not discuss the
impact of Dr. Wright’s testimony, or discuss with the defen-
dant the possibility of requesting a plea offer with the
Assistant District Attorney. The fact that his trial counsel
met with him only twice in the Allegheny County Jail does
not demonstrate that his trial counsel was unprepared to try
this case. Gribschaw’s case was not a difficult case factually
to try. There was no dispute that Gribschaw killed Carter.
There was no dispute that Gribschaw disposed of the body.
There was no dispute as to the manner in which Gribschaw
went about causing Carter’s death by bludgeoning him with
a baseball bat and by strangling him with a string. The only
issue that was in dispute was whether or not Gribschaw had
the necessary mental faculties to form the specific intent to
kill. In that regard, Gribschaw’s counsel testified that he met
numerous times with Gribschaw and that he met numerous
times with Gribschaw’s parents in discussing his views as to
the manner in which this case should be tried and the thrust
of the argument with respect to Gribschaw’s inability to
form the specific intent to kill.

His counsel’s testimony as to the amount of effort and
preparation that was put into Gribschaw’s case was support-
ed by the testimony of Gribschaw’s own mother when she
described the numerous times that William Difenderfer,
(hereinafter referred to as “Difenderfer”), met with she and
her husband to discuss Gribschaw’s trial strategy. While
Difenderfer testified that he had tried numerous cases in
front of this Court and that he had received favorable
results, his recommendation that Gribschaw proceed with a
non-jury trial was not predicated on some type of personal
relationship with this Court but, rather, on the basis that he
believed that a jury would be appalled by the gruesome facts
of Gribschaw’s case and that a non-jury trial would be better
for the sole legal issue that was going to be presented and
that was the ability of Gribschaw to form the specific intent
to kill. Difenderfer was convinced that in light of the experi-
ence of a trial judge in hearing these types of a cases on a
daily basis, that the Trial Court could easily put aside any
feelings of outrage because of the brutal, savage killing of
Carter and decide the one issue that had to be resolved.

Gribschaw also maintains that his trial counsel was inef-

fective for failing to discuss the effect of Dr. Wright’s expert
testimony with him. In the hearings on Gribschaw’s post-
conviction relief petition, both he and Difenderfer testified.
Difenderfer testified that he spoke numerous times with
Gribschaw and his parents with respect to Dr. Wright’s testi-
mony since that was going to be the key factor in the defense
of Gribschaw’s case. Since it was the only issue that was
going to be litigated, it is unclear how he could not have dis-
cussed this matter with Gribschaw and his parents.
Difenderfer testified unequivocally and positively that he
did in fact have those discussions with his client. PCRA
Hearing, October 31, 2007, page 20. In resolving this issue it
is clear that the issue of credibility of Gribschaw and
Difenderfer had to be resolved and it was resolved in favor
of Difenderfer since the only issue that had to be considered
at the time of the trial was Gribschaw’s mental state and
whether or not he was impaired by alcohol and controlled
substances to such an extent that he was incapable of form-
ing the specific intent to kill.

Finally, Gribschaw maintains that his trial counsel was
ineffective for failing to discuss a plea offer with the
Assistant District Attorney. Both Difenderfer and Daniel
Fitzsimmons, (hereinafter referred to as “Fitzsimmons”),
the Assistant District Attorney who tried this case, stated
that there was no plea offer. Fitzsimmons was adamant that
his review of the file indicated that this was a first-degree
murder case and that he would not offer a plea to third
degree murder. Difenderfer testified that he never received
a plea offer from the Assistant District Attorney and was
never going to get one based upon his conversations with
not only Fitzsimmons but also with Margaret Cassidy who
was originally assigned this homicide for the purpose of
trial. The record is unequivocal that this case was going to
be tried as a first-degree murder case and that no offer
would have ever been extended to Gribschaw for a plea to
third degree murder.

Gribschaw also maintains that his trial counsel was inef-
fective for failing to retain a forensic toxicologist who could
have provided both the groundwork for and expanded on the
testimony of Dr. Wright. This contention is clearly meritless
since Gribschaw acknowledged that he could not provide
any toxicology testimony that would be any better than the
testimony previously provided by Dr. Wright. Prior to the
second hearing on Gribschaw’s PCRA petition, this Court
had several conversations with Gribschaw’s current counsel
and the Assistant District Attorney trying the PCRA petition
hearing. As a result of those conversations when Gribschaw
appeared in Court, this Court advised him that there would
be no further testimony and the reason why there was no tes-
timony. PCRA Hearing, January 24, 2008, p 3, lines 7-25;
page 4, line 1-13.

THE COURT: Mr. Gribschaw, I’ve had conversa-
tions with Mr. LoPresti and Mr. Wabby in the earli-
er part of this week about your particular case. The
last time that we had a hearing on the PCRA the
question was whether or not we were going to have
further testimony from an expert witness, in partic-
ular Dr. Charles Wennick who used to be the direc-
tor of laboratories for the county crime lab for
years. He is an expert in toxicology. The question
was whether or not he was going to come forward.
Mr. LoPresti told me that he had spoken with Dr.
Wennick on a number of occasions and Dr. Wennick
told him that he could provide no better testimony
or opinion than the evidence that has already been
presented in your case; do you understand that?

THE DEFENDANT: Yes.
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THE COURT: That is the reason that no testimony
would be put forward today by Dr. Wennick
because, at best, it would be cumulative to the tes-
timony that is already a matter of record.

THE DEFENDANT: Okay.

THE COURT: Thank you, sir.

MR. LOPRESTI: In fact, Your Honor, thank you for
bringing that up. I was going to indicate that por-
tion, that I had spoken to my client and that he does
fully understand that. We thank the Court for bring-
ing it up in advance. Would the Court like me to
continue?

Gribschaw’s next contention of error is that he did not
knowingly, intelligently, and voluntarily waive his right to a
jury trial since there was an insufficient colloquy explaining
to him the essential element of a jury trial, that being that the
jury would be chosen from members of the community.
Pennsylvania Rule of Criminal Procedure 620 sets forth the
basis upon which an individual may waive his right to a jury
trial as follows:

Rule 620. Waiver of Jury Trial

In all cases, the defendant and the attorney for the
Commonwealth may waive a jury trial with
approval by a judge of the court in which the case
is pending, and elect to have the judge try the case
without a jury. The judge shall ascertain from the
defendant whether this is a knowing and intelligent
waiver, and such colloquy shall appear on the
record. The waiver shall be in writing, made a part
of the record, and signed by the defendant, the
attorney for the Commonwealth, the judge, and the
defendant’s attorney as a witness.

The Court is required to conduct an oral colloquy with
the defendant to insure that he understands his right to a
jury trial in addition to accepting and approving a written
waiver of that right. If counsel represents the defendant,
that counsel must indicate that he has participated in the
discussion and decision with respect to the waiver of that
fundamental right and that the client understands the sig-
nificance of this decision. In Commonwealth v. O’Donnell,
559 Pa. 320, 740 A.2d 198, 212 (1999), the Pennsylvania
Supreme Court set forth the essential requirements neces-
sary to be established prior to the waiver of a jury trial
being accepted by the Trial Court.

Rather, the law is that a voluntary waiver of a trial
by jury will be found to be knowing and intelligent
when the on-record colloquy indicates that the
defendant knew the essential ingredients of a jury
trial, which are necessary to understand the signif-
icance of the right being waived. Commonwealth v.
Williams, 454 Pa. 368, 373, 312 A.2d 597, 600
(1973). These essential ingredients are the require-
ments that the jury be chosen from members of the
community (a jury of one’s peers), that the verdict
be unanimous, and that the accused be allowed to
participate in the selection of the jury panel. Id.

The constitutional right to a trial by jury as with other con-
stitutional rights is not likely be deemed to be waived since it
must be shown that such waiver is an intentional abandon-
ment of that right. Commonwealth v. Garrett, 439 Pa. 58, 266
A.2d 82 (1970). It is the Commonwealth’s burden to establish
such a waiver since the right of trial by jury is fundamental
to the accused. Johnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019,

82 L.Ed. 1461 (1938). As stated in the Commonwealth v.
Morin, 477 Pa. 83, 383 A.2d 832, 834 (1978):

The colloquy must indicate, at a minimum, that the
defendant knew the essential protections inherent
in a jury trial as well as the consequences attendant
upon a relinquishment of those safeguards. Among
the “essential ingredients of a jury trial,” an under-
standing of which the accused must possess before
a knowing and intelligent jury trial waiver can be
made, are the requirements that the jury be com-
posed of one’s peers chosen from members of the
accused’s community, that the accused has the
right to participate in the selection of the jury, and
that every member of that jury must be convinced,
beyond a reasonable doubt, of the accused’s guilt.
Commonwealth v. Williams, 454 Pa. 368, 373, 312
A.2d 597, 600 (1973). (Emphasis added.)

In making a determination as to whether or not the
Commonwealth has met its burden in proving that the defen-
dant’s waiver of his right to a jury trial was freely, knowing-
ly and voluntarily made, the totality of the circumstances
analysis, must be used to examine this question.
Commonwealth v. DeGeorge, 506 Pa. 445, 485 A.2d 1089
(1984). When examining the record in light of this standard,
it is clear that the Commonwealth met this burden.
Gribschaw executed a five-page explanation of rights form,
entitled “Waiver of Jury Trial.” The second question of that
form reads as follows:

“Do you understand that you will participate, along
with your attorney, and the district attorney assigned
to prosecute your case, in the selection of that jury to
be chosen from members of this community, that
being Allegheny County?” (Emphasis added.)

In response to this question, Gribschaw answered, “Yes.” The
following questions advised Gribschaw of the manner in which
he would select jurors by the use of preemptory challenges and
challenges for cause and that once his jury was selected, that
any verdict that would be rendered, had to be unanimous,
regardless of whether the verdict was guilty or not guilty. In
response to the various questions that were asked in this form,
Gribschaw indicated that he knew what his rights were and
what rights he was waiving. This form specifically and
unequivocally advised Gribschaw of the fact that the jury that
was to be selected in this case was to be a jury selected of his
peers, those being individuals from the community in which he
resided, that being Allegheny County. Gribschaw signed this
form and his trial counsel also signed it.

In addition to this written colloquy, pursuant to
Pennsylvania Rule of Criminal Procedure 620, this Court
conducted an extensive oral colloquy inquiring as to whether
or not Gribschaw understood his right to a jury trial, the
manner in which he would select a jury, the fact that the
jury’s verdict had to be unanimous, regardless of whatever
that verdict was, and the significance of his waiver of that
right. This oral colloquy is as follows:

THE CLERK: Now is the time set for the matter of
the Commonwealth versus David Gribschaw.

Mr. Gribschaw, would you come forward with your
counsel, please.

(Defendant sworn.)

THE COURT: Mr. Gribschaw, I see that you are 21
years old, sir.

THE DEFENDANT: Yes.
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THE COURT: How far did you go in school?

THE DEFENDANT: One year of college.

THE COURT: So we can presume that you can
read, write and understand the English language.

THE DEFENDANT: Yes.

THE COURT: Did you have any difficulty under-
standing any of the questions asked of you in this
five page explanation of rights form?

THE DEFENDANT: No, sir.

THE COURT: Do you understand at CC 200002746,
you are charged generally with the crime of crimi-
nal homicide.

Criminal homicide has various degrees. Those
degrees being first-degree murder. First-degree
murder carries with it a sentence of life imprison-
ment. Second degree murder is a felony murder.
That also carries with it a sentence of life impris-
onment. Third degree murder carries with it a
maximum period of incarceration of not less than
20 nor more than 40 years. Voluntary manslaugh-
ter carries with it a maximum penalty of a period
of incarceration of not less than ten nor more than
20 years. And involuntary manslaughter carries
with it a maximum penalty of a period of incarcer-
ation of not less than two and a half nor more than
five years.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Since you have been charged with
the crime of criminal homicide generally, you
would be entitled to seven peremptory challenges. 

A peremptory challenge is a challenge that you can
use for any reason whatsoever to remove somebody
from the jury panel and you would not have to
explain that reason to anyone.

You would also be entitled to unlimited challenges
for cause, and that’s where it would appear that an
individual could not serve as a fair and impartial
juror on your case.

The Commonwealth would have the same right to
peremptory challenges and challenges for cause
that you would in the formulation of any jury panel. 

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Had you proceeded with a jury trial,
you would have selected 14 individuals, 12 of whom
ultimately would have rendered the verdicts in this
case. That verdict would have to be unanimous
regardless of whether that verdict was guilty or not
guilty.

If the jury was unable to reach a unanimous ver-
dict, we would declare that jury to be a hung jury.
As such, that jury would be dismissed and you
would have to be retried on this charge within 120
days if you were in jail or 365 days if you were out
on bail from the date that it was determined that
the jury was a hung jury or the charge against you
might be dismissed. 

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Have you had a full and ample
opportunity to discuss with Mr. Difenderfer the
manner in which you should try this case?

THE DEFENDANT: Yes.

THE COURT: Do you understand that while he
may give you advice, he may not make this decision
for you?

THE DEFENDANT: Yes.

THE COURT: Is this a free and voluntary decision
on your part to waive your right to a jury trial?

THE DEFENDANT: Yes.

THE COURT: Has anybody forced, threatened or
coerced you into doing so?

THE DEFENDANT: No.

THE COURT: Have you had any drugs or alcohol in
the past 48 hours?

THE DEFENDANT: No.

THE COURT: Are you taking any prescriptive
medication?

THE DEFENDANT: No.

THE COURT: Are you suffering from any mental
illness or disability that would affect your ability to
make this decision?

THE DEFENDANT: No.11

Non-Jury Trial Transcript, page 6, line 5 through page 10,
line 1.

An identical claim to the one Gribschaw is now raising
was asserted in the case of the Commonwealth v. Foreman,
797 A.2d 1005, 1015 (Pa.Super. 2002), and that Court, in using
the totality of the circumstances analysis rejected that claim.

The colloquy conducted by the trial court must
apprise the defendant of the following essential ele-
ments of a trial by jury: that the jury would be select-
ed from members of the community, that the verdict
must be unanimous, and that the defendant would be
allowed to participate in the selection of the jury.
Commonwealth v. Shablin, 362 Pa.Super. 289, 524
A.2d 511 (1987). Our Supreme Court ruled that in
deciding whether a jury waiver is valid, we must
employ a totality of the circumstances analysis,
which examines, among other things, the extent to
which counsel and client discussed the waiver.
Commonwealth v. DeGeorge, 506 Pa. 445, 449, 485
A.2d 1089, 1091 (1984). Therefore, we are compelled
to go beyond the colloquy and examine the record as
a whole and the circumstances surrounding
Appellant’s waiver of his right to a jury trial in order
to determine whether that waiver was voluntary. Id.

Applying the totality of the circumstances test in
the instant case, we find that Appellant’s waiver
was knowing, voluntary, and intelligent. A waiver-
of-jury-trial form signed by Appellant and all nec-
essary parties was presented to the trial court and
made part of the record. Trial counsel stated that
Appellant read the document and indicated that he
wanted a bench trial. 

Gribschaw’s claim is no different than the one asserted in
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the Commonwealth v. Foreman, supra. By virtue of the exe-
cution of his written colloquy and his responses to the oral
colloquy conducted by this Court, Gribschaw acknowledged
that he freely and voluntarily waived his right to a jury trial
and he understood the necessary elements to effectively,
knowingly and intelligently waive that right to a jury trial.

In a scurrilous corollary to this argument, Gribschaw has
suggested that his decision to waive his right to a jury trial
was predicated upon Difenderfer’s representation that he
had a personal relationship with this Court, which is
premised upon the fact that he belonged to the same country
club as this Court. In his testimony at the time of the hearing
on Gribschaw’s petition, Difenderfer explained that he tried
numerous cases before this Court and been reasonably suc-
cessful; however, he denied that the decision to proceed with
a jury trial was predicated upon some personal relationship
that he had with this Court but, rather, his belief that it would
be in Gribschaw’s best interest to proceed with a non-jury
trial rather than a jury trial because of the gruesome facts of
Gribschaw’s case. As previously noted, this information was
supported by the testimony of Gribschaw’s mother.

Gribschaw’s case was not to be decided on the question
of whether or not he was guilty of the crime of criminal
homicide but, rather, what degree of that crime. The issue
that was to be decided was whether or not Gribschaw’s
alleged intoxication rendered him incapable of forming the
specific intent to kill. It was Difenderfer’s professional
opinion that this Court would be better able to dispassion-
ately review the facts in Gribschaw’s case to make a deter-
mination as to whether or not the Commonwealth had estab-
lished the elements of first-degree murder or whether or
not Gribschaw had presented sufficient information to enti-
tle himself to the mitigating factor of his intoxication. It was
Difenderfer’s belief that since the sole question to resolve
was a legal question, the Trial Court rather than a jury
would better handle it.

In resolving that question, this Court considered all of the
evidence presented in this case, including the fact that
Gribschaw professed to several people his hatred of Carter
and his desire to kill him. In particular, he told his girlfriend
that he wanted to kill Carter and he also made a specific
request of Houston to bring Carter to Giles’ home so that he
could, in fact, kill Carter. Houston testified that Gribschaw
had told him on more than one occasion that he intended to
kill Carter and that was because Carter had burglarized his
home six times. When Gribschaw was standing over Carter
after rendering him defenseless by virtue of making him a
quadriplegic, Carter asked why he was doing this to him and
Gribschaw responded because Carter had burglarized his
home and not because of some perceived future threat
against his family. The Commonwealth presented numerous
witnesses who testified as to Gribschaw’s animosity toward
Carter and his professed plan to kill him. The manner in
which Carter was attracted to Giles’ house, the fortuitous
placement of the baseball bat in the back yard, the devastat-
ing injuries inflicted upon Carter rendering him defenseless
and Gribschaw’s attempt to strangle him when he heard
Carter still gurgling, all demonstrated Gribschaw’s specific
intent to kill Carter.

Gribschaw’s final contention of error is that his trial
counsel was ineffective for failing to file a motion seeking a
new trial on the basis that this Court acquired information
about the psychological, physiological and pharmacological
effects of ketamine outside of the record. This contention
apparently is predicated upon an off-hand remark made by
this Court to Difenderfer during his closing argument. In
particular, Difenderfer indicated that although he had tried
numerous drug cases, Gribschaw’s case was the first case

that he had that involved the drug ketamine. In response to
that statement, this Court stated: “Go on the Internet and
you’ll find out all about it.” Trial Transcript, page 344, lines
22-23. This Court decided Gribschaw’s case based upon the
record it had before it and not by any search on the Internet.
The statement that was made in response to Difenderfer’s
statement that he had never had a case involving ketamine,
was only an acknowledgement of the value of searching the
Internet as a resource tool. Difenderfer echoed that state-
ment since he said he had used the Internet resources to
search for additional information about ketamine. As with all
of Gribschaw’s other arguments in his petition for post-con-
viction relief, this contention is clearly without merit.

BY THE COURT:
/s/Cashman, J.

Dated: August 21, 2008

1 Carter, who was white, suffered extensive trauma to his
head and neck and massive bruising of his thighs, which
injuries when coupled with the freezing temperatures to
which his body had been exposed for two weeks, made it
appear that his skin was significantly darker than it normal-
ly was.
2 The toxicology tests done on Carter’s body were negative
for any intoxicants.
3 42 Pa.C.S.A. §9543(a).
4 18 Pa.C.S.A. 2502(a) provides as follows:
(a) Murder of the first degree.—A criminal homicide consti-
tutes murder of the first degree when it is committed by an
intentional killing.
5 (a) First degree.—
(1) A person who has been convicted of a murder of the first
degree shall be sentenced to death or to a term of life impris-
onment in accordance with 42 Pa.C.S. §9711 (relating to sen-
tencing procedure for murder of the first degree).
6 See Commonwealth v. Pronkoskie, 498 Pa.Super. 245, 445
A.2d 1203 (1982).
7 Commonwealth v. La, 433 Pa.Super. 432, 640 A.2d 1336
(1994).
8 Even Gribschaw’s own witness, Giles, acknowledged that
Gribschaw did not appear to be impaired. Trial Transcript,
pp. 259-261.
9 Q. Did Mr. Gribschaw ever state to you any intention of his
to harm Mr. Carter?

A. He had mentioned a couple of times that he didn’t care for
him, he really hated him, and he did want to hurt him in
somehow, some way. He had mentioned once that he did
want to kill him and–
10 18 Pa.C.S.A. §308.
11 This colloquy demonstrates that contrary to Gribschaw’s
PCRA testimony that Difenderfer told him to answer all the
questions yes, he understood the questions being asked of
him and answered truthfully and appropriately.
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Joseph Addo v. Edward Smith

Court: Common Pleas
Case Number: GD 05-029798
Jury Verdict: For Plaintiff in the amount of $70,000.00.
Date of Verdict: 1/31/08
Judge: McCarthy
Pltf ’s Atty: Robert A. Goldman
Def’s Atty: Meghan E. Jones-Rolla
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Eric Auslander, D.C.

Defendant(s): None
Remarks: Defendant rear-ended Plaintiff ’s vehicle as traffic
slowed in the Fort Pitt Tunnel. Plaintiff alleged the impact
caused him to sustain injuries to the neck and low back
which prevented him from returning to his maintenance job
due to lifting restrictions. Plaintiff ’s damages included past
and future wage loss and medical specials exceeding
$250,000.00. Defendant contended this was a minor-impact
collision and Plaintiff did not suffer a serious injury. The
jury found in favor of Plaintiff and awarded $70,000.00.

Betty J. Boykin v. Daniel J. Martin

Court: Common Pleas
Case Number: GD 06-015763
Jury Verdict: For Defendant
Date of Verdict: 5/15/08
Judge: O’Brien
Pltf ’s Atty: Anthony A. Seethaler
Def’s Atty: Michael C. Maselli
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Mark E. Baratz, M.D. and

John L. Barrett, M.D.
Defendant(s): Brian F. Jewell, M.D.

Remarks: Plaintiff was injured when the vehicle in which
she was a passenger was struck from behind by Defendant’s
vehicle. Plaintiff alleged Defendant was negligent in failing
to pay proper attention to the traffic conditions, particularly
Plaintiff ’s stopped vehicle, and for traveling at an excessive
rate of speed, among other things. Plaintiff alleged
Defendant’s negligence caused a number of injuries includ-
ing left shoulder impingement syndrome requiring physical
therapy and painful injections, headaches, neck pain and
severe aggravation of pre-existing lymphadema. Defendant
contended that Plaintiff was limited tort because she owned
an uninsured but registered motor vehicle. In addition,
Defendant’s expert indicated Plaintiff had significant med-
ical history and had sustained a head injury and memory loss
in a subsequent motor vehicle accident. The jury found
Defendant’s negligence was not the cause of Plaintiff ’s
alleged harm.

Richard D. Brown v. T. H. Lyda

Court: Common Pleas
Case Number: GD 05-025247
Jury Verdict: For Defendant
Date of Verdict: 5/13/08
Judge: Folino
Pltf ’s Atty: Michael F. Santicola

Def’s Atty: Jeffrey C. Catanzarite
Type of Case: Motor Vehicle—Pedestrian
Experts: Plaintiff(s): none

Defendant(s): Mark E. Baratz, M.D.
Remarks: Plaintiff was struck by Defendant’s vehicle while
attempting to cross the street. Plaintiff alleged Defendant’s
negligence caused Plaintiff ’s injuries including a concussion
with loss of consciousness, fractured thoracic vertebrae,
severely comminuted fracture of his thumb and abra-
sions/friction burns to body. Plaintiff ’s medical bills exceed-
ed $35,000.00. Defendant contended Plaintiff darted into the
path of his vehicle from in between vehicles stopped in the
lane adjacent to Defendant’s lane. Also, Defendant main-
tained that Plaintiff was a limited tort insured, thus was pro-
hibited from recovering non-economic damages. The jury
found the Defendant was not negligent.

Paul Burke and Terry Burke, individually
and t/d/b/a Burke-Lees v.

Hartley King and Mon Valley Petroleum, Inc.

Court: Common Pleas
Case Number: GD 06-016239
Jury Verdict: On Plaintiffs’ claim, for Defendants;

on Defendants’ counterclaims, for Plaintiffs.
Date of Verdict: 5/21/08
Judge: Folino
Pltf ’s Atty: Susan E. Mahood
Def’s Atty: Linda Plum, Arnold V. Plum
Type of Case: Contract
Experts: Plaintiff(s): none

Defendant(s): none
Remarks: Plaintiffs alleged that the parties entered into a
contract under which Plaintiffs assigned to Defendants their
right to purchase real property which they leased from a
third party. Plaintiffs alleged Defendants failed to obtain
Plaintiffs’ approval for repairs and improvements, destroyed
existing improvements without Plaintiffs’ consent, refused
Plaintiffs’ alleged right to re-purchase, and conspired to
deprive Plaintiffs of their property. Defendants Motion for
Partial Summary Judgment was granted, leaving for trial the
questions of whether Defendants had unfairly appropriated
the Plaintiffs’ trade name and whether Defendants had
breached the agreement by refusing Plaintiffs the right to
re-purchase the property. Defendant King filed a counter-
claim alleging that Plaintiff Paul Burke owed King restitu-
tion as a result of Plaintiff ’s default on a note to Sky Bank,
which King had co-signed. Mon Valley filed a counterclaim
alleging that Plaintiffs owed Mon Valley for certain purchas-
es of gasoline and for unpaid rent. The jury found in favor of
Defendants on Plaintiffs’ claims and in favor of Plaintiffs on
Defendants’ counterclaims.

Laverne Collinger v.
Forest City Enterprises and Noble Tower Associates

Court: Common Pleas
Case Number: GD 07-005614
Jury Verdict: For Plaintiff in the amount of $6,000.00

Forest City: 10%; Noble Towers: 50%
(Plaintiff was found to be 40%

J U R Y  V E R D I C T S
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contributorily negligent).
Date of Verdict: 5/8/08
Judge: McCarthy
Pltf ’s Atty: Rebecca Kearney Poljak
Def’s Atty: John F. Deasy
Type of Case: Slip and Fall
Experts: Plaintiff(s): John Straka, M.D.

(Otolaryngology); James M. Quinn
(contractor)
Defendant(s): Grant Gillman, M.D.

Remarks: Plaintiff, a resident at a facility owned and operat-
ed by Defendants, fell on the sidewalk outside the entrance
to the facility. She alleged the sidewalk was hazardous in that
it contained elevations, depressions and cracks. Plaintiff suf-
fered injuries in the fall including a nasal fracture requiring
numerous surgeries. Plaintiff sought damages for negligence
and breach of contract, based on Defendants’ duty under the
lease to maintain the premises. Defendants contended that
Plaintiff walked over the sidewalk frequently and any eleva-
tion in the pavement was slight. The jury found for Plaintiff
in the amount of $10,000.00, but found Plaintiff 40% contrib-
utorily negligent, and the damages were reduced according-
ly to $6,000.00.

Olivia L. Glasso, a minor, through her parent
and guardian, Dana M. David v.

Louis C. Glasso, III

Court: Common Pleas
Case Number: GD 05-022579
Jury Verdict: For Defendant
Date of Verdict: 6/2/08
Judge: Hertzberg
Pltf ’s Atty: Jeffrey Hulton
Def’s Atty: John P. Corcoran, Jr.
Type of Case: Negligence
Experts: Plaintiff(s): Karen R. Roche, M.D.

Defendant(s): none
Remarks: While visiting Defendant, the non-custodial par-
ent, eight year old minor-Plaintiff was injured when her five
year old brother struck her in the face with a golf club, caus-
ing a 2 inch laceration between the eyes requiring more than
20 stitches. The blow to the head also allegedly caused
headaches, fatigue and a permanent scar. Plaintiff alleged
Defendant breached his duty to ensure the safety of minor-
Plaintiff and claimed the damages suffered were caused by
his negligence. Defendant contended the injuries to his
daughter were the result of an accident and that he had left
the children unattended for no more than five minutes. The
jury found in favor of the Defendant.

Lisa Ernst and Robert Ernst, her husband v.
Parkview Manor Homeowners Association v.

Rusch Glass, Inc.

Court: Common Pleas
Case Number: GD 06-005497
Jury Verdict: For Plaintiffs in the amount of $9,000.00,

reduced to $6,300.00. 100% Parkview
Manor Homeowners Association

Date of Verdict: 6/2/08
Judge: McCarthy
Pltf ’s Atty: Lisa M. Burkhart, Fred C. Jug, Jr.
Def’s Atty: David J. Rosenberg (Parkview);

Mark R. Lane (Rusch Glass)

Type of Case: Slip and Fall
Experts: Plaintiff(s): David B. Hartmann, M.D.

Defendant(s): none
Remarks: Plaintiff wife slipped and fell on ice while collect-
ing her mail from a community mailbox. Plaintiffs sued the
homeowners’ association, alleging that the association failed
to properly maintain the common areas by allowing snow
and ice to accumulate around the mail boxes. Original
Defendant joined Rusch Glass, Inc., the company which pro-
vided snow removal services for Parkview. Plaintiff suffered
a fractured fibula in the fall, requiring two surgeries and
physical therapy and resulting in scarring. Defendant home-
owners’ association contended Plaintiff fell at the base of her
own driveway, not on the common area at the mailboxes.
Additional Defendant contended it was not responsible for
the area around the mailboxes. The jury found for Plaintiffs,
awarding Plaintiff wife the amount of $7,850.00 and for
Plaintiff husband’s loss of consortium claim, the amount of
$1,150.00. The jury however found Plaintiff wife 30% con-
tributorily negligent and the awards were reduced to
$5,495.00 and $805.00.

Laura Evagues, Personal Representative
of the Estate of Lois Evagues v.

Julian E. Gray, Personal Representative
of the Estate of Nirmala Somani, M.D.

Court: Common Pleas
Case Number: GD 03-025044
Jury Verdict: For Defendant
Date of Verdict: 3/17/08
Judge: Lutty
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: David R. Johnson
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Alan Neiberg, M.D. (Lansing,

MI); Meyer N. Solny, M.D. (New York, NY)
Defendant(s): Douglas F. Clough, M.D.;
Daniel A. Neumann, M.D. (Norfolk, VA)

Remarks: Plaintiff ’s decedent filed the within lawsuit alleg-
ing Defendant ignored Decedent’s symptoms and failed to
properly diagnose and treat biliary colic, caused by blockage
and inflammation of the duct of her gallbladder. Decedent
suffered frequent symptoms of lower abdominal pain and
after undergoing a sonogram Defendant diagnosed cholecys-
titis. Plaintiff alleged Defendant then ordered no further
testing or treatment despite ongoing symptoms and a family
history of gallbladder duct cancer. Decedent’s condition pro-
gressed over an eighteen month period and she succumbed
due to multi-system organ failure after developing peritoni-
tis, a perforated gallbladder and gangrene. Defendant con-
tended that Dr. Somani at all times provided treatment with-
in the standard of care and that the conditions which led to
Plaintiff ’s Decedent’s death developed after she discontin-
ued treating with Dr. Somani. The jury found Defendant doc-
tor was not negligent.

Arlene E. Hammerstrom and Wayne S. Hammerstrom,
Individually and as husband and wife v.

Century III Associates, Century III Mall, L.P.
and Simon Property Group, L.P.

Court: Common Pleas
Case Number: GD 06-023814
Jury Verdict: For Plaintiff Arlene E. Hammerstrom in
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the amount of $40,000.00, reduced to
$32,000.00 due to Plaintiff ’s 20% compara-
tive negligence.

Date of Verdict: 5/19/08
Judge: O’Brien
Pltf ’s Atty: Richard F. Start
Def’s Atty: Patrick W. Murphy
Type of Case: Slip and Fall
Experts: Plaintiff(s): none

Defendant(s): Jon B. Tucker, M.D.
Remarks: Plaintiff slipped and fell on salad and salad dress-
ing spilled on the floor of Defendants’ mall. Plaintiff alleged
that Defendants were negligent in failing to inspect the
premises and remedy the hazard even though the condition
existed for some time with the Defendants’ knowledge.
Plaintiff alleged she suffered a number of injuries in the fall
including to her shoulders, neck, back and upper extremi-
ties. Defendants contended the condition was open and obvi-
ous, located in the main walkway and clearly visible.
Further, Defendants maintained there was no evidence that
Defendants had notice of the spill. The jury found all
Defendants were negligent and awarded Plaintiff
$40,000.00, reduced to $32,000.00 due to Plaintiff ’s 20% com-
parative negligence.

Joan T. Homa v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 06-007622
Jury Verdict: For Plaintiff in the amount of $425,000.00,

molded to $15,000.00.
Date of Verdict: 3/7/08
Judge: Horgos
Pltf ’s Atty: John F. McCabe
Def’s Atty: Gregory Evashavik
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Jeffrey M. Matheny, M.D.;

Mark W. Rodosky, M.D.
Defendant(s): none

Remarks: Plaintiff was a passenger on a Port Authority bus.
She was injured a few seconds after boarding the bus, pay-
ing her fare and turning to walk to a seat. The bus pulled
from the curb stop and the driver suddenly and unexpected-
ly stopped the bus to avoid a phantom vehicle that came
around the bus and braked in front of the bus, according to
the bus driver and another bus driver witness. The Plaintiff
injured her shoulder and has permanent limitations. The
jury found in favor of Plaintiff and awarded $425,000.00
against the unknown driver. The verdict was molded to
$15,000.00, the Port Authority’s uninsured motorist limits.

Sara Lesovich v.
Linda A. Kirin

Court: Common Pleas
Case Number: GD 06-026804
Jury Verdict: For Plaintiff in the amount of $100,000.00,

molded to $150,000.00 pursuant to a high-
low agreement.

Date of Verdict: 5/15/08
Judge: Hertzberg
Pltf ’s Atty: Ronald D. Barber, Erica L. Lesko
Def’s Atty: William R. Haushalter
Type of Case: Motor Vehicle—Crossing Center Line

Experts: Plaintiff(s): Thomas B. Hughes, M.D.;
Victor J. Thomas, M.D.
Defendant(s): Trenton M. Gause, M.D.

Remarks: Plaintiff alleged Defendant swerved across the
roadway into Plaintiff ’s lane and struck Plaintiffs’ vehicle
head-on, causing it to crash into a guardrail. At the time
Defendant’s blood alcohol level was .19%. Plaintiff suffered
fractures of the right knee and left wrist, both of which
required open-reduction, internal fixation surgeries.
Plaintiff was wheelchair bound for several months following
the collision and allegedly suffered permanent loss of range
of motion in her left wrist. Defendant admitted liability but
contended Plaintiff had made a good recovery and suffered
no permanent impairment. The jury found for Plaintiff in the
amount of $100,000.00; based on a “high-low” agreement, the
Court molded the verdict to $150,000.00.

Kirk Rettger and Erik Rettger, Co-Executors
of the Estate of Michael Rettger v.

UPMC Shadyside and Eugene Bonaroti

Court: Common Pleas
Case Number: GD 05-025300
Jury Verdict: For Plaintiffs in the amount of

$2,500,000.00. 100% UPMC Shadyside.
Date of Verdict: 5/23/08
Judge: O’Reilly
Pltf ’s Atty: Paul A. Lagnese, David M. Paul
Def’s Atty: David Johnson and Thomas Anderson

(for UPMC); Alan Baum and Tara Stevens
(Dr. Bonaroti)

Type of Case: Medical Malpractice
Experts: Plaintiff(s): Richard Polin (neurosurgeon);

Diana Evans, R.N.; Carl Lafoon (hospital
administration); Thomas Claassen
(accountant); David Hopkins (actuary)
Defendant(s): James Wilberger, M.D.
(neurosurgeon); Lori Klingman, R.N.; for
Defendant Bonaroti - Julian Bailes, M.D.
(neurosurgeon)

Remarks: Plaintiff ’s decedent entered UPMC Shadyside and
was found to have a brain mass and severe intracranial
swelling. Brain surgery was scheduled for 7:30 a.m. At 1:00
a.m. a nurse discovered Decedent had developed a fixed and
dilated pupil, a sign of impending catastrophic brain injury.
Plaintiffs alleged that Defendant doctor was notified but did
nothing, nor did the nurse notify any other neurosurgeon or
even the charge nurse. Moments before the scheduled sur-
gery was to begin, Plaintiffs’ decedent suffered a catastroph-
ic brain injury and died the next day. Plaintiffs alleged
Defendant UPMC’s nurse had a duty to ensure her patient
got the care he needed to reduce the intra-cranial pressure.
Defendant hospital contended that its nurse appropriately
relayed information to Defendant doctor and complied with
the doctor’s orders. The jury found the hospital’s conduct
fell below the standard of care and awarded Plaintiff ’s
$2,500,000.00.

Richard Scholze v.
Matthew Muckle

Court: Common Pleas
Case Number: GD 05-020891
Jury Verdict: For Defendant
Date of Verdict: 5/16/08
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Judge: Lutty
Pltf ’s Atty: Michael W. Zimecki
Def’s Atty: Robert A. Loch
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Donal F. Kirwan, S.P.H.R.;

Oriente Ditano, M.D.; Dean G. Sotereanos,
M.D.
Defendant(s): Robert L. Waltrip, M.D.

Remarks: Plaintiff alleged he was rear-ended by Defendant
while driving through the Liberty Tunnel, causing serious
injuries to his head, neck, shoulders, wrist and thumb. He
underwent arthroscopic debridement of the thumb and
thereafter underwent fusion of the thumb. He alleged he also
suffered injuries to the shoulders bilaterally, including
impingement syndrome requiring right shulder arthroplasty.
Plaintiff ’s alleged economic damages of $373,426.00.
Defendant contended that the accident occurred as the
result of a vehicle unexpectedly changing lanes in front of
Plaintiff, inside the tunnel, where such lane changes are not
permitted. The jury found in favor of Defendant.

Kenneth James Tuttle v. John Oriano Dreucci

Court: Common Pleas
Case Number: GD 05-009470
Jury Verdict: For Defendant
Date of Verdict: 5/5/08
Judge: Folino
Pltf ’s Atty: Thomas J. McClain
Def’s Atty: Gregg A. Guthrie
Type of Case: Motor Vehicle—Rear-End Collision
Experts: Plaintiff(s): Robert Love Baker, II, D.O.;

Bahvank Doshi, M.D.
Defendant(s): Eric M. Altschuler, M.D.

Remarks: Plaintiff was stopped in traffic at a merge point
when Defendant struck the rear of Plaintiff ’s vehicle, forc-
ing Plaintiff into the vehicle in front of him. Plaintiff alleged
the impacts caused him to suffer a number of injuries includ-
ing a disc herniation at L4-5 requiring a surgery. Defendant
admitted liability but alleged all Plaintiff ’s complaints pre-
existed the collision. The jury found Defendant’s negligence
was not the cause of Plaintiff ’s injuries and damages.
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Beaver Mall Associates, LLP, v.
Zoning Hearing Board of the Borough of
Sewickley, and Mary Beth Pastorius and
Neighboring Property Owners named at
the June 5, 2007 meeting of the Zoning

Board of the Borough of Sewickley,
and the Borough of Sewickley

Zoning—De Novo Trial—Nonconforming Use

1. Where the trial court receives factual materials and is
obligated to decide the case de novo, the trial court must
enter appropriate findings sufficient to permit review by the
appellate court.

2. A nonconforming use of a property is not abandoned
merely because the nonconforming structures are razed.
The nonconforming structures may be replaced so long as
the replacement structures do not exceed the prior noncon-
formities.

(Meg L. Burkardt)

William R. Sittig for Appellants.
Colin W. Murray for Appellee.
Brenda B. Sebring, William E. Otto, Matthew L. Prather and
Amanda E. McMillan for Intervenors-Mary Beth Pastorius,
et al.
Richard B. Tucker III and Irving S. Firman for Intervenor-
The Borough of Sewickley.

No. SA 07-001283. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., May 28, 2008—This appeal arises from the

decision of the Zoning Hearing Board of the Borough of
Sewickley (“Board”) dealing with an approximately 1.45
acre tract of land located at the corner of Beaver Street and
Peebles Street in the Borough of Sewickley, Allegheny
County, Pennsylvania (“Property”). The Property is owned
by Beaver Hall Associates LLP (“Beaver Hall”).

This appeal involves two applications. Beaver Hall pre-
sented two plans to the Board. The “Three Building
Proposal” involved 24 dwelling units and the “Single
Building Proposal” involved 36 dwelling units. The Zoning
Officer denied the Three Building Proposal and Beaver Hall
appealed to the Board. On August 7, 2007, the Board also
rejected the Three Building Proposal and Beaver Hall
appealed to this Court.

On August 31, 2007, Beaver Hall filed an Application
requesting approval for the Single Building Proposal. That
proposal seeks to construct an apartment building contain-
ing 36 dwelling units. The proposed structure will replace
five nonconforming structures formerly on the site. Those
five nonconforming structures were three apartment build-
ings containing 39 dwelling units and two freestanding park-
ing garages containing 56 parking spaces. The Borough
Zoning Officer denied the request on September 4, 2007 for
three reasons. First, Beaver Hall’s proposed apartment
building would contain 24.8 dwelling units per acre and the
Borough of Sewickley Code of Ordinances (“Code”) permits
a maximum of 7 dwelling units per acre. Second, 54 parking
spaces are required and Beaver Hall’s proposal only speci-
fies 49. Finally, the plan does not include a loading space.
Beaver Hall appealed the denial to the Board on September
4, 2007. The Board held a hearing on October 2, 2007. The
Board heard no evidence and dismissed the appeal, finding

that it did not have jurisdiction because the Three Building
Proposal Appeal was pending in this Court. It is from that
decision that Beaver Hall appeals. This Court heard addi-
tional evidence on December 11, 2007.

Where the trial court receives factual materials and is
obliged to decide the case de novo, it must enter appropriate
findings in order to permit a review of its decision by the
appellate court. Borough of Baden v. Boron Oil Company, 297
A.2d 833, 834 (Pa.Cmwlth. 1972). As a result of its receipt of
additional materials, the trial court is effectively sitting in
the same position as the governing body reviewing the land
development application.

Based upon the record below and testimony taken in open
court, the court makes the following findings of fact.

1. The Property is located in an R-2 District which
permits multiple-family dwellings. The Property
became legally nonconforming on January 15,
2007. Beaver Hall acquired the Property in 2005 at
which time there were three nonconforming multi-
family dwellings containing 39 dwelling units and
two parking structures and surface parking struc-
tures. In the Spring of 2006, Beaver Hall razed the
structures in order to increase the size of the build-
ings. Despite this fact, Beaver Hall has not aban-
doned the existing nonconforming multi-family
dwellings.

2. Beaver Hall is entitled to replace the noncon-
forming structures with a new structure or struc-
tures as long as the replacement structure or struc-
tures do not exceed the existing nonconformities.

3. The Board committed an error of law when it
refused to consider the Application because of a
pending appeal on another Application. The
Board’s reliance oil Abe Oil Company v. Zoning
Hearing Board of Richmond Township, 649 A.2d
182 (Pa.Cmwlth. 1994), is misplaced. That decision
dealt with an amended decision on a single
Application.

4. The Single Building Proposal is substantially dif-
ferent than the Three Building Proposal and there-
fore the Board was required to rule on the application.

5. Beaver Hall has not abandoned the existing non-
conforming dwellings even though they were razed
in 2006.

6. Beaver Hall is permitted to replace the existing
structures because their Single Building Proposal
does not exceed the existing nonconformities.

7. The Objectors failed to introduce evidence that
Beaver Hall intended to abandon the use. Latrobe
Speedway, Inc. v. Zoning Hearing Board of Unity
Township, 720 A.2d 127, 132 (Pa. 1998). In fact, the
repeated new applications are overwhelming evi-
dence of the intent to continue the nonconforming use.

8. Beaver Hall did not abandon the nonconforming
use and is entitled to replace the nonconforming
structures so long as the replacement structures do
not exceed the prior nonconformities.

ORDER OF COURT
AND NOW, this 29th day of May 2008, based upon the

foregoing Opinion, it is Ordered that Beaver Hall is entitled
to construct the Single Building Proposal as submitted.

BY THE COURT:
/s/James, J.
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Joan F. Hindman v.
Frances Jennings

Dead Man’s Act—Burden of Proof—Credibility of Witnesses

1. In action by Plaintiff (aunt) to recover locket she had
given to her sister in 1998, who in turn, gave it to the
Defendant (Plaintiff ’s niece), shortly before her death in
2001, burden was on Plaintiff aunt to establish facts essential
to her claim of ownership of the locket, which had been in
the possession of her niece since 2001, and that she had only
lent it to her sister when she gave it to her in 1998.

2. Testimony of Plaintiff, Plaintiff ’s granddaughter and
great-granddaughter, relative to ownership of the locket, was
not barred by the Dead Man’s Act, 42 Pa.C.S.A. §5930 since
the interest of the witnesses was not adverse to the decedent
who no longer had an interest in the locket at the time of her
death in 2001; since no right of the decedent, at issue in this
litigation, passed to her daughter; and since Plaintiff ’s
granddaughter and great-granddaughter had nothing to gain
or lose as a direct legal effect of the judgment.

3. Where Plaintiff could not produce written evidence
indicating whether the transfer of a locket was a gift or
loan; where her testimony could not establish when she
transferred the locket to her sister, when she asked her
niece for the locket, or when she asked her sister to return
the locket, the Court exercised its function as finder of fact
to weigh the credibility of Plaintiff ’s testimony and found it
lacking. Defendant’s testimony on ownership of the locket
was more credible and the Court entered a verdict in favor
of Defendant.

(Peter Clyde Papadakos)

John P. Donovan for Plaintiff.
Daniel J. Hewitt for Defendant.

No. AR 06-3486. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., July 30, 2008—Plaintiff, Joan F. Hindman,

filed an action against the Defendant, Frances Jennings, to
compel the return of a locket in Defendant’s possession.
Following a non-jury trial on March 27, 2007, the Court
entered a verdict in favor of the Defendant. Plaintiff filed a
Motion for Post-Trial Relief seeking judgment notwithstand-
ing the verdict or a new trial. The Court denied Plaintiff ’s
Motion by Order docketed August 20, 2007. Plaintiff ’s
Appeal to the Pennsylvania Superior Court followed.

The cause of action arose from a family dispute over own-
ership of a locket. It is undisputed that in approximately
1998, the Plaintiff gave the locket to her sister, Antoinette
Wendler, (Mrs. Wendler). Defendant is the daughter of Mrs.
Wendler. Sometime prior to her death in November, 2001,
Mrs. Wendler gave the locket to Defendant. It has remained
in Defendant’s possession and Plaintiff commenced the
within action seeking to recover the locket.

The locket originally belonged to the mother of Plaintiff
and Mrs. Wendler and was given to Plaintiff by her mother.
The locket is obviously of great sentimental value to this
family. The appraised value of the locket is $95.00.
(Defendant’s Answer to Complaint, Exhibit 1).

Plaintiff argues that her transfer of the locket to Mrs.
Wendler was not a gift and that she expected Mrs.
Wendler to return it. Plaintiff claims that she made
numerous demands but Mrs. Wendler refused to return
the locket and Defendant likewise has refused her

demands to return it.
The Pennsylvania Supreme Court has stated that

although possession does not give rise to a presumption of
ownership, “the burden of proof is on anyone who claims
property in the possession of another to establish facts
essential to the validity of his claim of ownership.” In re:
Hendrickson’s Estate, 388 Pa. 39, 130 A.2d 143, 145-146
(1957).

Defendant argues that the testimony of Plaintiff, as well
as the testimony of Plaintiff ’s great-granddaughter, Nina
Sacco, and Plaintiff ’s granddaughter, Christina Mariani, is
barred by operation of the Dead Man’s Act, 42 Pa.C.S.A.
5930. Briefly stated, the Dead Man’s Act disqualifies surviv-
ing parties to a transaction or event who have an interest
adverse to the decedent from testifying as to matters which
occurred prior to the decedent’s death. Estate of Petro, 694
A.2d 627 (Pa.Super. 1997), app. denied 706 A.2d 1213 (Pa.
1997). Defendant argues that Plaintiff and the witnesses
called by Plaintiff have an interest adverse to that of the
deceased Mrs. Wendler and are, therefore, rendered incom-
petent to testify regarding matters occurring prior to Mrs.
Wendler’s death.

In order to be disqualified as a witness under the Dead
Man’s Act, three conditions must be proven:

(1) the deceased must have had an interest in the
matter at issue, i.e., an interest in the immediate
result of the suit; (2) interest of the witness must be
adverse; and (3) a right of the deceased must have
passed to a party of record who represents
deceased’s interest.

In re: Rider’s Estate, 487 Pa. 373, 409 A.2d 397, 399 (1979).
Here, the first condition has not been met. The dece-

dent, Mrs. Wendler, had no interest in the result of this
action because she no longer had possession of the locket
at the time of death. The right of the decedent did not pass
to a party of record who represented the decedent’s inter-
est because the decedent no longer had an interest in the
locket at the time of, her death. It is clear that Mrs.
Jennings is claiming ownership in her own individual right
and not as the personal representative of her mother’s
estate or in any type of representative capacity. After con-
sideration of the arguments of the parties and a review of
the applicable law, the Court has concluded that the Dead
Man’s Act is not applicable in this matter to bar Plaintiff ’s
testimony.

Nor does the Dead Man’s Act preclude the testimony of
Nina Sacco or Christina Mariani because neither had an
interest adverse to the decedent. The test of interest is
whether the witness will gain or lose as a direct legal effect
of judgment, or whether the record will be legal evidence for
or against her in some other action. In re: Groome’s Estate,
337 Pa. 250, 11 A.2d 271 (1940). Here, neither Nina Sacco nor
Christina Mariani will gain or lose as a direct legal effect of
the judgment. They do not have an adverse interest even
though their testimony may be adverse to the decedent. They
are, therefore, not disqualified from testifying under the
Dead Man’s Act.

Where the Court is the trier of fact, its role is to deter-
mine the credibility of witnesses and the weight to be
accorded their testimony. Weir by Gasper v. Estate of Ciao,
521 Pa. 491, 556 A.2d 819 (1989). The trial judge has the
right and duty to weigh the evidence, pass upon the credi-
bility of witnesses and draw any inferences fairly
deductible not only from the testimony but also from the cir-
cumstances appearing in the evidence. Id. 556 A.2d at 824.
As the finder of fact, the court is not bound to accept the tes-
timony of a witness as true even though it is uncontradicted.
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Yeakel v. Driscol, 467 A.2d 1342 (Pa.Super. 1983). The trial
judge may disregard a witness’s testimony entirely or
believe part of a witness’s testimony while finding the wit-
ness mistaken as to another portion of her testimony. In
short, the trial court is free to believe all, part or none of the
evidence that is presented. Mangum v. Penna. Financial
Responsibility Assigned Claims, 672 A.2d 1324, 1326
(Pa.Super. 1996).

Here, the credibility of the witnesses was a key factor in
the Court’s ultimate determination. There was no written
evidence indicating whether the transfer of the locket from
Plaintiff to Mrs. Wendler was a gift or a loan. Plaintiff could
not recall when she transferred the locket to her sister (Tr.
pp. 9-10). Nor could she recall the year in which her sister
died. When it was suggested to her during cross-examination
that her sister died in 2001, she simply stated: “I can’t tell
you. I really can’t.” (Tr. p. 11).

The Plaintiff testified that the Defendant, Frances
Jennings, did not go to her house or do anything for her
after Mrs. Wendler’s death (Tr. pp. 11-12). She could not
recall when she asked Mrs. Jennings for the locket, only
that it was “a good while after her mother passed on.” (Tr.
p. 12). On redirect examination, Plaintiff was asked if she
ever asked her sister to return the locket to her and she
responded:

A. Yes, I did. She went home, I swear to God, that
same day, and she gave it to her daughter. The same
day I loaned it to her. (Tr. p. 17).

Frances Jennings credibly testified that her mother gave
her the locket shortly before she died in 2001 (Tr. p. 34). She
also testified that, contrary to Plaintiff ’s statements, she
visited Plaintiff frequently after her mother died in 2001,
took her grocery shopping and to doctor appointments and
brought her food and gifts (Tr. p. 34). She testified to her
receipt of an undated note from Plaintiff sometime after
Mrs. Wendler’s death in 2001 which was addressed to her:
“To the Best Niece in the World.” (Tr. pp. 35-36, Defendant’s
Exhibit A). She further consistently testified on direct
examination and cross-examination that Plaintiff first asked
her for the locket sometime in approximately 2004 (Tr. pp.
35, 37) and that she was not aware of any request by
Plaintiff to her mother for the return of the locket. She per-
sonally had never heard Plaintiff request the locket from
Mrs. Wendler or been informed by any other family mem-
ber that Plaintiff had requested Mrs. Wendler to return the
locket (Tr. p. 41).

While recognizing that Plaintiff may not have intended to
mislead or deceive the Court by her testimony, the Court
finds the testimony of Defendant, Frances Jennings, more
credible in these circumstances. The Court finds, based on
the evidence at trial, that Plaintiff failed to meet her burden
of proof to establish facts essential to her claim of owner-
ship of the locket which had been in the possession of Mrs.
Jennings since 2001. Plaintiff failed to produce credible tes-
timony from witnesses that demand to return the locket was
made on Mrs. Wendler within a reasonable time after the
transfer in 1998 or that demand was made upon Mrs.
Jennings prior to 2004. Finally, the Court has considered the
testimony of Nina Sacco but did not find it credible in cru-
cial areas.

For the foregoing reasons, the Court properly entered a
verdict in favor of Defendant, Frances Jennings, and against
Plaintiff, Joan F. Hindman, and properly denied Plaintiff ’s
Motion for Post-Trial Relief.

BY THE COURT:
/s/Horgos, J.

Jamar Lashawn Travillion v.
William H. Difenderfer of

Difenderfer, Rothman & Haber
Criminal Law—Ineffectiveness of Counsel—Pa. Rules of
Civil Procedure

1. A Certificate of Merit must be filed in any action where
a licensed professional has allegedly deviated from accept-
able professional standards.

2. Neither plaintiff ’s incarceration nor his contention that
he was pro se is sufficient reason to excuse his failure to file
the certificate.

3. Plaintiff ’s petition to open a judgment of non pros must
be timely filed, have a reasonable explanation of legitimate
excuse for the inactivity and show there is a meritorious
cause of action. When Plaintiff fails to provide a reasonable
excuse for his failure to appear at trial, the petition will be
dismissed.

(Meg L. Burkardt)

Jamar Travillion, pro se.
James R. Schadel for Defendant.

No. GD 06-028614. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., August 8, 2008—On November 29,

2006, Plaintiff Jamar Travillion filed a Petition to Proceed in
forma pauperis and a Complaint against his former attorney,
William Difenderfer, for fraud, legal malpractice, profes-
sional misconduct, unjust enrichment, and breach of con-
tract. On December 27, 2006, the Honorable R. Stanton
Wettick, Jr. allowed Plaintiff to proceed in forma pauperis
and serve his complaint. On February 28, 2007, Defendant
filed preliminary objections. On March 16, 2007, Plaintiff
filed an answer to the preliminary objections and on April
25, 2007, the Honorable R. Stanton Wettick, Jr. issued an
order dismissing all claims except for the breach of contract
claims as discussed in his memorandum and order dated
April 25, 2007. On June 4, 2007, Defendant filed an answer
and new matter. On November 9, 2007, Judge Wettick set the
case to be called for trial on March 18, 2008.

Plaintiff did not appear for trial and never requested that
this court issue a subpoena pursuant to Pennsylvania Rule of
Civil Procedure 234.2(d) to secure Plaintiff ’s presence for
trial.1 Therefore, on March 18, 2008, this court dismissed the
case. On March 27, 2008, Plaintiff filed a petition to open the
judgment of non pros and on April 10, 2008, Defendant filed
an answer. On May 14, 2008, this court denied Plaintiff ’s
petition to open the judgment of non pros.

Plaintiff filed a timely Notice of Appeal from that order
on June 11, 2008 and on June 19, 2008, this court ordered
Plaintiff to file a concise statement of matters complained of
on appeal pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b). On June 30, 2008, Plaintiff filed his con-
cise statement outlining six issues. This court will discuss
each issue in turn.

Plaintiff ’s first issue in his concise statement claims that
an incarcerated, pro se plaintiff is not required to file a cer-
tificate of merit. Plaintiff ’s complaint alleges, inter alia,
counts entitled legal malpractice and professional miscon-
duct. Paragraph 189 of Plaintiff ’s complaint states
“Defendant failed to exercise the skill, prudence, diligence
and care which is reasonably to be expected from an attor-
ney under the same set of circumstances surrounding
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Plaintiff [sic] criminal plight. Paragraph 190 of Plaintiff ’s
complaint states “Throughout their attorney client relation-
ship (and subsequent thereto), Defendant practiced a course
of conduct directly opposed to Plaintiff ’s plight and, the Pa.
Rules of Professional Conduct, in particular, Rule(s) 1.1, 1.5.
1.15. 1.16, 3.1, 3.2 and 8.4.” Plaintiff also attached a
Certificate of Merit pursuant to Pa. R.C.P. 1042.3(a)(3) stat-
ing “Expert testimony of an appropriate licensed profession-
al is unnecessary for the prosecution of this action.” Plaintiff
also requested that if the court finds that expert testimony
becomes necessary and/or available, that the court should
take Plaintiff ’s pro se status into consideration.

Defendant filed preliminary objections to Plaintiff ’s com-
plaint. One of Defendant’s preliminary objections was based
on Plaintiff ’s failure to file a certificate of merit in compli-
ance with the Rules and that Plaintiff ’s certificate of merit
was deficient because expert testimony would be needed to
prove certain aspects of Plaintiff ’s case.

Pa. R.C.P. 1042.3(a) requires a certificate of merit be filed
in any action where a licensed professional has allegedly
deviated from acceptable professional standards.
Furthermore, that Rule also refers to an unrepresented
plaintiff having sixty days from the filing of the complaint to
file a certificate of merit. Therefore, Plaintiff ’s contention
that he was pro se or even incarcerated is without merit–he
was still required to file a certificate of merit. Judge Wettick
determined that Plaintiff ’s claims were of the type where
expert testimony would be required and appropriately dis-
missed those counts.

Plaintiff next complains that Judge Wettick dismissed
certain counts. That issue is addressed in Judge Wettick’s
Memorandum dated April 25, 2007, attached hereto.

Plaintiff ’s next complaint is “Whether an aggrieved
Plaintiff, convicted of crimes for which is 100% innocent, as
a result of an Attorney Defendant’s acts and omissions, can
pursue damage for his harm.” In Bailey v. Tucker, 621 A.2d
103 (Pa. 1993), the Supreme Court held “If a person is found
guilty of a crime, and that person is indeed innocent of any
degree of that crime, and it is established that the wrongful
conviction was proximately caused by counsel’s gross dere-
liction in his duty to represent the defendant, only then will
the defendant be able to collect monetary damages.”
Plaintiff ’s lengthy complaint lists many reasons why
Defendant’s representation was ineffective in his view, but
does not state reasons why Plaintiff was actually innocent of
the charges against him. The Supreme Court addressed this
situation in Bailey stating, “If a person is convicted of a
crime because of the inadequacy of counsel’s representation,
justice is satisfied by the grant of a new trial.” Plaintiff ’s
concise statement complains that Defendant’s acts or omis-
sions resulted in his conviction; therefore, Plaintiff ’s reme-
dy should be pursued via post-trial motions and a request for
a new trial in the criminal courts.

Plaintiff next complains that the lower court erred in lim-
iting his breach of contract claim. Again, that issue is
addressed by Judge Wettick’s memorandum.

Plaintiff ’s fifth complaint is that this court abused its dis-
cretion in denying Plaintiff ’s motion for continuance then
entering a judgment of non pros against him for failure to
appear at trial. Plaintiff ’s sixth complaint is whether this
court abused its discretion in denying Plaintiff ’s petition to
open the judgment of non pros.

On March 6, 2008, this court denied Plaintiff ’s request for
a continuance. Plaintiff ’s reasons for a continuance included
the fact that as a prisoner he has been transported from jail
to prison and back again and is not sure where he would be
at the time this trial was scheduled and the fact that he had
not yet received answers to interrogatories. This court

denied Plaintiff ’s motion to continue and ordered the
answers to interrogatories to be served with sufficient time
for Plaintiff to file his pre-trial statement.

The standard of review for a trial court in deciding a
motion to continue a case is abuse of discretion:

The trial court is vested with broad discretion in
the determination of whether a request for a con-
tinuance should be granted, and an appellate court
should not disturb that decision unless an abuse of
that discretion is apparent. An abuse of discretion
is more than just an error in judgment and, on
appeal, a trial court will not be found to have
abused its discretion unless the record discloses
that the judgment exercised was manifestly unrea-
sonable, or the result of partiality, prejudice, bias,
or ill-will.

Corrado v. Thomas Jefferson University Hosp., 790 A.2d
1022, 1035 (Pa.Super. 2001). Plaintiff ’s reasons were insuffi-
cient at the time to get a trial continuance. Closer to the time
of trial, if he was still in an inconvenient location or unable
to properly prepare for trial, he could have renewed his
motion. He did not. Instead, he never asked this court for a
subpoena pursuant to Pa. R.C.P. 234.2(d) to attend trial. He
simply did not appear.

Plaintiff then filed a petition to open the judgment of non
pros. “The question of granting a non pros due to the failure
of plaintiff to prosecute his action within a reasonable time
rests within the discretion of the trial court and will not be
disturbed absent an abuse of discretion.” Pa. R.C.P. 3051
provides the elements to consider in requesting relief from
the entry of a judgment of non pros. The Plaintiff must show:

(1) the petition is timely filed,

(2) there is a reasonable explanation or legitimate
excuse for the inactivity or delay, and delay, and

(3) there is a meritorious cause of action.

There is no question that the petition was filed timely, as it
was filed only nine days after this court dismissed Plaintiff ’s
case. As to the third element, Plaintiff ’s cause of action may
also be meritorious. The real issue here is whether Plaintiff
provided this court with a reasonable excuse for his failure
to appear at trial. Plaintiff offers numerous excuses, but
none of the excuses is reasonable. One complaint is that
Defendants failed to cooperate in discovery and therefore
delayed Plaintiff ’s pre-trial preparation. Plaintiff did
receive discovery prior to the trial date and, although he
avers that he needed Defendant’s discovery responses to
prepare his own pre-trial statement, that averment makes no
sense. Plaintiff could prepare his own pre-trial statement
and even amend it at a later date if the discovery provided
any additional relevant information.

Plaintiff also complains that this court tarried in ruling on
the motion for continuance, not allowing Plaintiff sufficient
time to ask for a subpoena pursuant to Pa. R.C.P. 234.2(d).
Again, this is disingenuous. Plaintiff ’s motion for continu-
ance was filed on February 26, 2008 and this court ruled on
the motion on March 7, 2008. Plaintiff avers that he received
it on March 11, 2008. This court is cognizant that it is bound
to consider any request for subpoena pursuant to Pa. R.C.P.
234.2(d), even if filed only a day before trial. See Sullivan v.
Shaw, 650 A.2d 882 (Pa.Super. 1994). Plaintiff still had
enough time to make his request to appear at trial. Plaintiff ’s
request for relief from the entry of the judgment of non pros
is without merit.

Therefore, the Superior Court should affirm this court’s
order dismissing Plaintiff ’s case.
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BY THE COURT:
/s/Strassburger, A.J.

Dated: August 8, 2008

1 This Rule replaces the writ of habeas corpus ad testifican-
dum.

Julie Schwemm v.
Ross Township Board of Commissioners

and the Association of North Hills Estates
Residents

Zoning Appeal—Scope of Review—Burden of Proof

The decision of the Ross Township Board of
Commissioners to deny the application for conditional use to
operate a beauty parlor in Applicant’s residence was
reversed by the Court. Although residents voiced their con-
cerns that hair product chemicals would be deposited into
the municipal sewers, no evidence was offered that the prod-
ucts would pose any danger to the community.

(Lynn E. MacBeth)

Stacey M. Noble for Appellant.
Tara A. Howey for Appellee.
Louis C. Blauth for Intervenor–Appellee.

No. SA 07-938. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., June 9, 2008—This appeal arises from the

decision of the Ross Township Board of Commissioners
(hereinafter “Board”) dealing with Property located at 963
Willow Drive. (hereinafter “Subject Property”) The
Subject Property is located in an R-1 zoning district of the
3rd Ward. On April 13, 2007, Julie Schwemm (hereinafter
“Appellant”) the owner of the Subject Property, submitted
an application requesting conditional use approval (here-
inafter “Application”) to operate a beauty parlor in the
basement of her residence. The Ross Township Planning
Commission reviewed the Appellant’s Application and rec-
ommended approval of the conditional use subject to the
following conditions:

1. There will be no Sunday operating hours and the
hours of operation will be limited to 10:30 a.m. to
7:00 p.m. throughout the remaining week;

2. the front hedges of the residence must be cut or
removed to provide a clear sight triangle of 75 feet;

3. no vehicle can be parked in the driveway block-
ing sight lines; and

4. additional shrubs should be planted along the
right side of the Subject Property paralleling the
driveway.

Following the Planning Commission’s recommendation,
the Board initially scheduled a hearing on the Appellant’s
Application to take place on July 9, 2007. The Appellant was
present at the July 6, 2007 meeting, but unrepresented by
counsel. Upon commencement of the July 6, 2007 meeting,
the Appellant’s Application was tabled until July 23, 2007.

At the July 23, 2007 meeting several residents of Ross
Township testified in favor of the Appellant’s Application,

including her next-door neighbor. Additionally, at the July
23, 2007 meeting members of the Association of North Hills
Estates Residents and an attorney testified against the
Appellant’s Application but at no time presented evidence
that the Appellant’s specific proposed use would be detri-
mental to the community. At the conclusion of the July 23,
2007 meeting, the Board voted to deny the Appellant’s
Application. Appellant filed this timely appeal

When the trial court takes no additional evidence, the
scope of review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association. v. Zoning Hearing Board of Adjustment, 462
A.2d 637 (Pa. 1983).

In this case, the Appellant offered evidence and testimo-
ny that her proposed use met the Ordinance’s general
requirements for conditional use approval as set forth in
Section 1201 of the Ordinance.

Once the applicant provides evidence that the proposed
use meets the municipal ordinance’s specific requirements
for conditional use approval, the burden then falls on the
objectors to establish that the proposed use does not meet
those general requirements set forth in the ordinance. Bray
v. Zoning Board of Adjustment, 410 A.2d 909, 911
(Pa.Cmwlth. 1980). The Bray burden shifting framework
applies to both special exceptions and conditional uses.
White Advertising Metro, Inc. v. Zoning Hearing Board of
Susquehanna Twp., 453 A.2d 29, 33 (Pa.Cmwlth. 1982). The
Commonwealth Court has noted that once the applicant
meets his/her specific burden, a presumption arises that the
proposed use is consistent with the health, safety and gener-
al welfare of the community. Manor Healthcare Corp. v.
Lower Moreland Twp. Zoning Hearing, 590 A.2d 65, 70
(Pa.Cmwlth. 1991).

Objectors must then raise specific issues concerning the
proposal’s detrimental effect on the community and cannot
meet their burden by merely speculating as to possible
harm. Id. at 71. Instead, objectors must show “a high degree
of probability that it will substantially affect the health and
safety of the community.” Id.

The Association presented no evidence to the Board,
which would suggest that the operation of a beauty parlor on
the Subject Property would harm the community. While rep-
resentatives of the Association voiced their concerns about
hair product chemicals being deposited into the municipal
sewers, the Association did not offer any evidence that the
products would pose any danger to the community. The
Association did not meet their burden of proving, by a high
degree of probability, that the Appellant’s proposed use
would be detrimental to the community. The Board erred in
denying the Appellant’s conditional use application to oper-
ate a beauty parlor in the basement of her residence.

The decision of the Board is reversed and the Appellant’s
conditional use application is approved subject to the condi-
tions set forth by the Ross Township Planning Commission.

ORDER OF COURT
AND NOW, this 11th day of June 2008, it is hereby

ORDERED that the decision of the Ross Township Board of
Commissioners is reversed and the Appellant’s conditional
use application is approved subject to the conditions set
forth by the Ross Township Planning Commission.

BY THE COURT:
/s/James, J.
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PNC Bank, N.A. f/k/a Pittsburgh National
Bank assignee of First Federal Savings
and Loan Association of Pittsburgh v.

Roger H. Pogozelski and
Joyce S. Pogozelski

Motion For Reconsideration—Pennsylvania Mortgage
Satisfaction Act—Calculation of Penalty Provisions—
Attorney’s Fees

1. Mortgagee Bank acknowledged payment of entire equi-
ty credit line mortgage and note obligations and failed to sat-
isfy mortgage within 60 days of Mortgagors’ written request
for same. Provisions of Pennsylvania Mortgage Satisfaction
Act (41 P.S. Sections 721-6(d)(1)(ii) and 721-6(d)(2)) entitled
Mortgagors to having mortgage satisfied; along with award
of penalty in a sum not exceeding the original loan amount
($38,997.50) less amount already received and reasonable
attorney’s fees.

2. Upon Motion for Reconsideration, Court determined
that amount of penalty due Mortgagors should be calculated
using original loan ($38,997.50) less amount received by
Mortgagors after termination of original loan plus statutory
interest rate of 6%, ($23,453.18) even though Note between
parties provided for higher rate of interest and would have
meant Mortgagors had received $37,413.85 and were only
entitled to $1,583.65. Using this calculation, Court credited
Mortgagors with having received $23,453.18 and awarded
$15,544.32 in penalties against Mortgagee Bank.

3. Note’s higher interest rate provisions were not control-
ling for transactions between the parties after Mortgagee
Bank returned Note to Mortgagors and acknowledged that
the loan secured by that Note and Mortgage was paid in full
and closed.

4. Upon Motion for Reconsideration, Court reviewed
additional work done by Mortgagors’ attorney in working on
Motion for Reconsideration and in calculating penalty due
Mortgagors and awarded fees and expenses in the amount
of $7,096.95 as reasonable under the circumstances, in addi-
tion to the $7,359.20 awarded in the original determination
of the Court.

(Peter Clyde Papadakos)

Deborah R. Erbstein for Plaintiff.
Edward C. Leckey for Defendants.

No. GD 05-18038. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
I. Background

O’Reilly, J., August 18, 2008—This matter involved the
Pennsylvania Mortgage Satisfaction Act (“ACT”). 21 P.S.
§721-1, et seq. On September 10, 2007, I entered a MEMO-
RANDUM and ORDER OF COURT, wherein, inter alia, I
directed the Plaintiff, PNC Bank, N.A. f/k/a Pittsburgh
National Bank assignee of First Federal Savings and Loan
Association of Pittsburgh (“PNC”) to record the Satisfaction
Piece with respect to the Equity Credit Line Mortgage that
existed on the real property of the Defendants, Roger H.
Pogozelski and Joyce S. Pogozelski (collectively “POGOZEL-
SKI”), including the Assignment to PNC. In addition, I found
that POGOZELSKI was entitled to relief under Section 721-
6(d)(1)(ii) of the ACT, being a “penalty in a sum not exceed-
ing the original loan amount” and further, I awarded them

attorney’s fees and costs that were also available to them
under the act. 21 P.S. §721-6(d)(2).

On October 3, 2007, POGOZELSKI filed a Motion for
Reconsideration with respect to my September 10, 2007 rul-
ing. On October 3, 2007, I entered an Order wherein I grant-
ed reconsideration and directed that PNC file a response
within ten (10) days. POGOZELSKI does not contest my
overall holding, but does except to the calculations of the
amount that I afforded them under Section 721-6(d)(1)(ii). In
addition, they are seeking additional attorney’s fees. On
October 12, 2007, PNC filed a Response to that Motion.

I heard able Argument on December 10, 2007, after
which I told Counsel that I would take this matter under
advisement to further analyze their positions under the act.
It is common knowledge that real estate transactions and
recordings can be voluminous, and as such, it is not uncom-
mon that a failure to satisfy can be overlooked by a financial
institute like PNC. Nevertheless, the act was designed to set
forth those procedures for satisfactions of mortgages, as well
as “penalties” for failure to comply. Indeed, it imposes penal-
ties only after a mortgage holder has failed to satisfy a mort-
gage when asked to do so, and provides a 60 day grace peri-
od to do so without penalty. See act below.

PNC has not objected to my finding that it did not comply
with the act, and otherwise appears to have taken responsi-
bility for its error. Therefore, the only question before me is
the “amount” of the “penalty” under the ACT as raised by
POGOZELSKI, and additional attorney’s fees, if any.

II. Analysis
A. Penalty under the ACT—
As noted in my September 10, 2007 Memorandum,

Section 721-6(d)(1) provides as follows:

(d) Penalty for failure to satisfy.—

(1) If, within 60 days of the mortgagee’s
receipt of:

(i) payment of the entire mortgage obligation
and all required satisfaction and recording costs; and

(ii) the first written request by the mortgagor
for the satisfaction piece delivered and in substan-
tially the form described in this section,

the mortgagee fails to present for recording to
the office where the mortgage was recorded a satis-
faction piece as described in section 5 or the mort-
gage is not otherwise satisfied, the mortgagee shall
forfeit and pay to the mortgagor a penalty in a sum
not exceeding the original loan amount.

(Emphasis supplied).

Having determined that the statutory language was very
clear and unambiguous, I found that:

“applying the penalty provisions of Section 721-
6(d), POGOZELSKI is entitled to a “penalty in a
sum not exceeding the original loan amount.”
Section 721-6(d)(1)(ii). I will impose that penalty
on PNC, but modified because it appears that
POGOZELSKI already “received” $37,413.85
through the credit line advanced by PNC AFTER it
should have satisfied the Mortgage in January or
February of 1993. For that reason, I will reduce the
above penalty, i.e. the original debt, which was
$38,997.50 as of January 25, 1993 by the $37,413.85
that they have already received, leaving a balance
due POGOZELSKI of $1,583.65.”

(See, pages 10-11 of my MEMORANDUM and
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ORDER OF COURT of September 10, 2007).

POGOZELSKI contends that the principal amount due
PNC is $23,453.18, not $37,413.85. (See ¶¶ 9 & 10 of
POGOZELSKI’s Motion). In support of that contention, they
assert that since the Note was “lost” PNC could not enforce
it, and therefore, there was “no express contract between
PNC and Defendants after February 2, 1994.” (See ¶¶ 5 & 6
of POGOZELSKI’s Motion). Relying on the Statutory
Interest Rate of 6%, POGOZELSKI calculated the amount to
be $23,453.18, not $37,413.85 as claimed due by PNC under
the terms of POGOZELSKI’s Equity Credit Line account.

Counsel for POGOZELSKI has made a compelling argu-
ment, and in support of it, compiled a precise calculation of
the monies involved in the transactions after the termination
of the original loan under the Note. POGOZELSKI posits that
since there was no Note, as PNC had returned it in its letter
of February 2, 1993 and specifically said that the loan
account was closed, the subsequent transactions between
them and PNC are not subject to the terms of that Note, and
in particular, the interest rate set forth therein. The issue
raised is therefore over the proper interest rate on the
monies advanced to POGOZELSKI when there was no Note
in existence, and therefore, no written contract. Indeed, the
interest rate under the former Note was higher than the legal
interest rate of 6%. 41 P.S. §201. Section 201 is applicable
here because the amount at issue is less than $50,000.00. It
provides that “the maximum lawful rate of interest for a loan
or use of money in an amount of fifty thousand dollars
($50,000) or less in all cases where no express contract shall
have been made for a less rate shall be six per cent per
annum. (Emphasis supplied.).

There is no question that PNC admittedly returned the
Note to POGOZELSKI in its letter of February 2, 1993, and
specifically wrote “(W)e are enclosing the Note covering
your above referenced loan which has been paid in full and
closed.” (See Exhibit “E” of POGOZELSKI’s Petition to
Compel Filing of Satisfaction Piece and Assess Penalty).
This letter is the linchpin to this issue. It clearly demon-
strates that the account was closed and the Note/Loan was
effectively terminated. I therefore find that POGOZELSKI is
right in its assessment of the subsequent facts that devel-
oped after that letter. Without a Note or subsequent written
instrument, there was in fact no express written agreement
about further advancement of funds to them. As a result,
Section 201 is certainly applicable, and the interest rate of
6% must be applied.

In light of the facts surrounding PNC’s own admission in
its letter of February 2, 1993 that the loan was terminated, I
find the arguments advanced by PNC in response to
POGOZELSKI’s present motion are unavailing. Therefore, I
find that POGOZELSKI is subject only to the interest rate
afforded under Section 201. Further, PNC has offered no
rebuttal to the calculations made by POGOZELSKI regard-
ing the revised calculations based on an interest rate of 6%.
Under those calculations, POGOZELSKI concludes that the
amount is $23,453.18. Therefore, I will accept the amount
proposed by POGOZELSKI. Accordingly, I will amend my
prior ruling to provide that the “penalty” under the ACT
against PNC is $38,997.50, less the amount received by
POGOZELSKI, $23,453.18, or $15,544.32.

B. Attorney’s Fees under the ACT—
Section 721-6(d)(2) provides as follows:

(2) In any successful action to recover penalties
pursuant to this section, the mortgagee shall reim-
burse the mortgagor for costs of the action, includ-
ing the mortgagor’s reasonable attorney fees.

(Emphasis supplied).

In my September 10, 2007 ruling, I stated as follows:

“As to the claim for attorney’s fees and costs,
Section 721-6(d)(2) permits POGOZELSKI to
recover “costs of the action” and “reasonable attor-
ney fees.” I have reviewed Attorney Leckey’s state-
ment, which specifically details the services pro-
vided with respect to this Petition. Likewise, I am
mindful of the recognized standard in addressing
attorney’s fees that such a determination must be
“reasonable.” Using the “reasonableness” standard
both under the Act herein, and the general stan-
dard, I find the fees to be reasonable, and I will
award POGOZELSKI the amount of $7,359.20 for
costs and reasonable attorney fees. I note that fur-
ther proceedings in this matter will generate addi-
tional fees by Attorney Leckey, which I will consid-
er as appropriate.”

(Emphasis supplied).

It is well-known that litigants are responsible for their
own counsel fees unless permissible under statutory author-
ity. See, Hart v. Arnold, 884 A.2d 316 (Pa.Super. 2005). There
is no question that the ACT permits the recovery of attor-
ney’s fees, and I did make an award of $7,359.20 to
POGOZELSKI.

Either party was well within their respective right to
seek reconsideration of my ruling. In this instance,
POGOZELSKI chose to do so, and gave a well-prepared
position as to its exceptions to my “penalty” amount against
PNC under the ACT. According to Exhibit “3” of
POGOZELSKI’s Reply to Plaintiffs Response to Defendants’
Motion for Reconsideration, they are seeking an additional
$9,196.95 in fees and expenses. Of that amount, only $96.95
is for expenses. The balance is for attorney’s fees, billed at
$200 per hour for 36.2 hours ($7,240.00) and an additional
$150 per hour for the calculations of the “penalty” amount
at 12.4 hours ($1,860.00), for a total of $9,100.00 in addition-
al attorney’s fees.

Although Counsel prepared a detailed analysis of the cal-
culations, seemingly by hand (See Exhibit “B” of the
Motion), I find that the time involved is somewhat unreason-
able due to the modem advent of computers and other calcu-
lation devices and methods. While I can appreciate the cer-
titude achieved by doing the calculations by hand, I think
those charges are excessive. But I will award $1,000.00 for
this effort.

As the parties will recall, I noted the “reasonableness”
standard in my prior ruling, and I will not deviate from it. I
do, however, feel that attorney’s fees are warranted.
Applying the “reasonableness” approach, I find that attor-
ney’s fees in the amount of $6,000.00 is reasonable and
$1,000.00 is reasonable for the calculations done by Mr.
Leckey. Accordingly, I award POGOZELSKI an additional
amount of $7,096.95 as attorney’s fees and expenses.

III. Conclusion
Based on the foregoing, I hereby GRANT POGOZELSKI’s

request with respect to the calculation of the “penalty”
amount, and award them $15,544.32 against PNC under the
ACT. In addition, I will GRANT their request for additional
attorney’s fees and expenses in the amount of $7,096.95.
Accordingly, the total amount of the attorney’s fees and
expenses due POGOZELSKI from PNC is $14,456.15
($7,359.20 that I awarded in my September 10, 2007 MEMO-
RANDUM and ORDER OF COURT + $7,096.95 that I found
herein). Together, the total amount due POGOZELSKI from
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PNC is $30,000.47 [$15,544.32 (“penalty” amount) +
$14,456.15 (attorney’s fees)]. In all other aspects, my MEM-
ORANDUM and ORDER OF COURT of September 10, 2007
is AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

Dated: August 18, 2008

Carmi Sibeto, Administratrix of
the Estate of Joseph J. Sibeto, deceased v.

George Schein, M.D.
Lack of Informed Consent—Medical Malpractice Action—
Preliminary Objections—Punitive Damages

l. Doctors owe a duty to patient to obtain informed con-
sent for surgical procedures under the Medical Care
Availability and Reduction of Error (MCARE) Act, 40 P.S.
1303.504 and can be liable in a negligence action for breach
of that duty if receiving such information would have been a
substantial factor in the patient’s decision to undergo the
surgical procedure.

2. Complaint raising issues of medical malpractice in per-
forming rhinoplasty; failure to obtain informed consent to
perform rhinoplasty; and seeking punitive damages was suf-
ficiently specific to satisfy the requirements of Conner v.
Allegheny General Hospital, 461 A.2d 600 (1986).

3. Preliminary Objections to complaint arguing that
informed consent claim sounded in battery rather than neg-
ligence were dismissed based on MCARE’s change of the law
making lack of informed consent a negligence concept.

4. Performing surgery without informed consent meets
the standard of reckless conduct meriting a punitive damage
award and until discovery could be conducted on this issue
it would be improper to uphold Preliminary Objections.

(Peter Clyde Papadakos)

Lawrence M. Kelly and John Medure for Plaintiff.
Daniel P. Carroll and Karen Ames for Defendant.

No. GD 08-2392. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., August 20, 2008—This matter involves claims

of professional negligence and lack of informed consent in a
medical practice setting. Plaintiff, Carmi Sibeto,
Administratrix of the Estate of Joseph J. Sibeto, Deceased
(“Sibeto”) alleges professional negligence by Defendant,
George Schein, M.D., (“Schein”) in connection with per-
formance of a rhinoplasty by Schein. Sibeto also alleges lack
of informed consent, and seeks punitive damages. Schein has
filed Preliminary Objections asserting that (1) the allega-
tions of negligence are not specific enough under Conner v.
Allegheny General Hospital, 461 A.2d 600 (1986); (2) an alle-
gation of negligence in obtaining the consent is not an avail-
able theory, and negligence and lack of informed consent are
mutually exclusive; and (3) the allegations do not support
any claim for punitive damages.

I heard argument on July 25, 2008, and counsel for both
sides presented excellent, and able arguments. From the
bench I advised that I did not believe the Connor objections

were meritorious, and they were OVERRULED. As to the
negligence/informed consent issue, and the claim for puni-
tive damages, I took them under advisement.

Ms. Ames, Counsel for Schein, correctly observed that
lack of informed consent sounds in battery, and it is not a
negligence claim. Mr. Medure, Counsel for Sibeto, agreed
that such was the state of the law until the passage of
MCARE.

Specifically, MCARE, 40 P.S., 1303. 504, provides that a
duty to obtain any informed consent is owed the patient; that
a breach of that duty to obtain an informed consent must be
a substantial factor in the patient’s decision to consent.
Sibeto, therefore argues that concepts of “duty of care,”
“breach thereof,” and “substantial factor” are all negligence
concepts. Further, MCARE, requires expert testimony that
the procedure constituted the type of procedure set forth in
the informed consent section which require informed con-
sent, [in this case surgery, and administration of anesthesia],
and also expert testimony to identify the risks of the surgery;
the alternative to surgery, and the risks of those alternatives.
This too sounds more like negligence than battery, and to the
same effect is the new Rule of Civil Procedures, 10421,
which specifically includes “lack of informed consent” in the
category of “professional liability,” and requires a certificate
of merit for any such claim.

On balance, therefore, and keeping in mind the standard
to be applied in deciding Preliminary Objections, they are
OVERRULED concerning this negligence/battery issue.

As to the Preliminary Objections to punitive damages, the
standard is whether the facts alleged, if proven, would war-
rant a jury’s awarding punitive damages. Performing sur-
gery without informed consent could meet the reckless stan-
dard for punitive damages. Here, we must await the
development of facts before this can be decided.

Discovery may or may not disclose a basis for punitive
damages, and Summary Judgment is available to Schein, if
he does not believe punitive damages lie. But, we must
await those developments. Therefore, those Preliminary
Objections are OVERRULED as well.

In summary, Schein’s Preliminary Objections are OVER-
RULED, and he is to answer within 30 days.

BY THE COURT:
/s/O’Reilly, J.

Dated: August 20, 2008

Maxwell Marcucci, a minor,
by Bernard and Lisa Marcucci,

his natural Parents and Guardians,
as individuals and in their own right v.

Raymond Matthews Bus Company,
a Pennsylvania Corporation

Summary Judgment—Questions of Material Fact—Expert
Opinions

1. Plaintiffs’ minor child fractured his right thumb when
a folding seat by the emergency exit on a school bus snapped
up and caught it. Plaintiffs sued the bus company in negli-
gence, alleging that its failure to inspect the obviously dan-
gerous seat was the proximate cause of their child’s injuries.
Bus company moved for Summary Judgment. Plaintiffs
argued that a question of material fact existed and that the
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bus company, as a public carrier, owed the highest duty of
care to its passengers, including the duty of inspecting their
son’s seat, and that if it had done so it would have seen the
dangerous condition of the seat because of its obviousness.

2. The trial court ruled that, as a matter of law, this sort
of defect in a school bus seat would not be obvious to a lay-
man and, therefore, the question was whether the defect
would be obvious to a trained school bus mechanic. This
placed the burden on Plaintiff to produce the opinion of an
expert as to whether the defect would be obvious to a trained
school bus mechanic with knowledge of school bus mainte-
nance standards.

3. Without an expert opinion on the question of whether
the dangerous condition of the seat would be obvious to a
mechanic familiar with school bus maintenance standards,
or evidence of actual notice of prior incidents, Plaintiffs
failed to raise a dispute as to the material fact of the defen-
dant’s negligence.

(Peter Clyde Papadakos)

Joseph P. Covelli for Plaintiffs.
Paul E. Pongrace, III for Defendant.

No. GD 06-13121. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., July 30, 2008—Plaintiffs appeal from an

order granting summary judgment in favor of Defendant.
The case arose from an incident in which the minor child
was injured while he was a passenger on a school bus owned
and operated by the Defendant. The Plaintiffs alleged that
their son fractured his right thumb when a folding seat by
the emergency exit on the school bus snapped up and caught
it. The Defendant is a transportation company that trans-
ports students to schools. The school bus in question was
manufactured in 1994 by a third party, Carpenter Transport,
which is not a party to this case.

Although the Complaint contains language which seems
to indicate a products liability claim, counsel for Plaintiffs
confirmed during oral argument on Defendant’s Motion that
the only claim Plaintiffs pursue against Defendant is for neg-
ligence. Nevertheless, Plaintiffs’ expert report, a copy of
which is attached to Plaintiffs’ Answer to the Motion for
Summary judgment, focuses on manufacturing and design
defects of the school bus, and discusses improper actions of
the manufacturer, Carpenter. The expert report does not
mention the Defendant transportation company at all and
does not discuss negligent maintenance nor failure to inspect
(for concealed hazards).

In their Statement, Plaintiffs argue that a question of
material fact existed as to whether the condition of the bus
seat was obviously dangerous and would have been apparent
upon a reasonable inspection by Defendant. In their
Statement of Matters Complained of on Appeal, Plaintiffs
also argue that we erred in “granting Defendant’s Motion for
Summary Judgment which dismissed Plaintiffs’ negligence
claim, where the Lower Court required an expert opin-
ion/report to show what an inspection would have revealed
to Defendant where questions of fact existed as to the obvi-
ousness of the dangerous bus seat and whether Defendant
had constructive notice of the dangerous bus seat which
injured minor Plaintiff.” Plaintiffs argued that Defendant, a
common carrier, is subject to the highest duty of care to its
passengers, including the Plaintiffs’ son. At argument the
Court agreed with the latter contention but also concluded as
a matter of law that the defect at issue would not be obvious

to a layperson, and further concluded that the question of
whether or not it would be obvious to a trained school bus
mechanic required the opinion of an expert with knowledge
of school bus maintenance standards. The Court ruled that
without this opinion, Plaintiffs failed to raise a dispute as to
the material fact of Defendant’s negligence. We therefore
had no choice but to grant Defendant’s Motion.

It is well settled that summary judgment is the time for a
non-moving party to come forward with evidence and expert
reports which would support his cause of action (if a
Plaintiff) or defense (if a Defendant). See Pa. R.C.P. 135.2(2).
Plaintiffs had not done so regarding these issues and took the
position that they were not required to do so. Plaintiffs
instead rely on the injury itself as the sole basis for a jury to
find that Defendant was negligent in its inspection of the
seat. They did not come forward with evidence of actual
notice, such as prior incidents. They also did not come for-
ward with evidence of constructive notice to the bus compa-
ny, in the form of an expert report which would explain what
routine or scheduled maintenance would have revealed to
the bus company had it been performed. We repeat, expert
testimony would be required because such matters are not
within the knowledge of the average lay person. Because
Plaintiffs, who have the initial burden, did not produce any
such testimony, the burden of adducing contrary evidence
never shifted to the Defendant.

Conclusion
At this stage of the proceedings, it was the Plaintiffs who

had the burden of producing evidence in response to the
Motion for Summary Judgment, evidence which would tend
to show that Defendant had either actual or constructive
notice of the dangerous bus seat or that the danger was obvi-
ous. They adduced nothing except the injury itself. We there-
fore properly granted summary judgment in favor of the
Defendant.

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2008

Monaco Coach Corporation v.
Chevrolet Motors, a Division of

General Motors Corporation
Directed Verdict—Indemnity—Restatement of Torts

1. In claim for indemnity by manufacturer of recreation-
al vehicle (RV) against manufacturer of RV’s motor, RV
manufacturer could recover the costs it spent to defend itself
in an underlying case involving both parties as defendants,
which was settled, even though the RV manufacturer did not
contribute anything towards the settlement and the entire
settlement amount was paid by the RV motor manufacturer.

2. The determination of whether a party is primarily or
secondarily liable to indemnify another party is a question of
law and not a question of fact for a jury. The court applied
the common law principles of indemnity as stated in the
Restatement of Torts 914(2) to find that a duty existed on the
party who paid the entire settlement, in an underlying case,
to indemnify the other party who did not contribute towards
the settlement but had to spend substantial sums to defend
itself in the underlying case and to direct a verdict in its
favor for the amount it spent in that defense.
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3. Cases cited in favor of the proposition that indemnity
could not be awarded unless it was shown that the party
seeking to be indemnified had paid something in an underly-
ing case were distinguished in favor of the basic equitable
principles underlying indemnity. A tortfeasor should reim-
burse its customer for the costs incurred because of its tort,
and when parties are included in a defense in a products lia-
bility case and it is shown that one party has no liability for
the harm caused by another party, it should be reimbursed
by the actual tortfeasor.

(Peter Clyde Papadakos)

Anthony J. Williott for Plaintiff.
Francis K. Grey, Jr. for Defendant.

No. GD 07-5817. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., August 20, 2008—I heard this matter from

January 10 to January 14, 2008, with a jury. At the close of
the case, I directed a verdict in favor of Plaintiff, Monaco
Coach Corporation, (“Monaco”) and against Defendant,
Chevrolet Motors, a Division of General Motors Corporation,
(“GM”) in the amount of $74,324.79.

The case was a claim for indemnity by Monaco against
GM for its defense of itself in a products liability case where
GM had manufactured and installed the motor in a recre-
ational vehicle made and sold by Monaco.

That products liability case–the underlying
case–involved a suit by Frank Marsella, et ux against both
Monaco and GM based on his being burned by hot engine
coolant that emanated from the motor of the vehicle, and
burned his feet. (N.T. p. 114). Monaco had manufactured
and sold the RV built on a chassis with motor wheels, tires,
and brakes made by GM. (N.T. pp. 98-100). When Marsella
was burned, he sued both parties. The suit was brought in
the Federal District Court for the Eastern District of
Pennsylvania, and ultimately settled by GM paying
Marsella the sum of $350,000. (N.T. p. 20). Monaco paid
nothing towards the settlement.

When Monaco was served as a co-defendant it undertook
an investigation of the case and mounted a defense. As that
investigation progressed, Monaco determined that liability,
if any, lay with GM, and, on May 17, 2006, asked GM to
defend it. GM declined to do so.

Monaco continued with its defense and, as noted above,
the case was ultimately settled and Monaco paid nothing. It
thereafter filed this suit to be indemnified for its costs in
defending itself.

The complaint is based on common law principles of
indemnity that have been incorporated into the Restatement
of Torts at Section 914(2), which reads:

One who through the tort of another has been
required to act in the protection of his interests by
bringing or defending an action against that person
is entitled to recover reasonable compensation for
loss of time, attorney fees and other expenditures
thereby suffered or insured in the earlier action.

In defending itself, in this case before me, GM claimed
that it has no duty of indemnity to Monaco because Monaco
(1) paid nothing in the settlement; and, (2) one of the experts
retained by Marsella, one Dr. Paul Goldberg in the underly-
ing case opined in his report that the burn was due to a leaky
coolant reservoir, which Goldberg thought should have been
shielded. He does not delineate between the parties on this
theory. (N.T. p. 130). GM, therefore, asserts that on both
grounds, Monaco is entitled to no indemnity.

Initially, it struck me that while the case was sent to me to
try with a jury, the judgment that was to be made between
the two parties was not a factual determination, but rather a
legal one.

As noted in, Sirianni v. Nugent Brothers, 506 A.2d 868,
(PA. 1986) citing Builder Supply Co. v. McCabe, 77 A.2d 368,
(1951) indemnity is defined as follows:

The right of indemnity rests upon a difference
between the primary, and secondary liability of two
persons each of who is made responsible by the law
to an injured party. It is a right, which enures to a
person who, without active fault on his own part,
has been compelled by reason of some legal obliga-
tion, to pay damages occasioned by the initial neg-
ligence of another, and for which he himself is only
secondarily liable. [EMPHASIS SUPPLIED].

Accordingly, I determined that this was not a jury case,
and that I should make the decision as to primary versus
secondary.

After analysis, I determined that GM did indeed owe a
duty of indemnification to Monaco, and should re-imburse
Monaco for its costs of defense, which were stipulated to be
$74,324.79. GM relied on Automatic Time and Control, Co.,
Inc. v. IFM Electronics, 600 A.2d 220, for the proposition that
there can be no indemnity unless the indemnitee pays some-
thing towards the verdict or settlement. I found this argu-
ment to be contrary to common sense. The Martinque Shoe
v. New York Progressive Wood Heel, 217 A.2d 781 (Pa.Super.
1966) case cited by Monaco is apposite to the facts here.
Specifically, there Judge Montgomery opined, “the right of
indemnity against the actual wrongdoer exists whether the
one held liable in the first instance pays the loss voluntarily
or has a judgment recovered against him.” Martinique Shoe,
(supra.) 217 A.2d 781 at 784. That Court went on to say “…To
recover indemnity where there has been such a voluntary
payment, however, it must appear that the party paying was
himself legally liable and could have been compelled to sat-
isfy the claim.” Citing Tagboat Indian Company v. A/s-
Ivarans Rederi, 5 A.2d 153, (Pa. 1939).

I suspect that the theory that the indemnitee must pay
something in order to be indemnified grew out of this lan-
guage. The facts, there, however, show that the seller of the
offending product, himself, settled the case and sought
indemnification from the manufacturer. That is the opposite
of what exists here, and does not negate the basic equitable
principal underlying indemnity, which is that the tortfeasor
should re-imburse its customer for costs incurred because of
that tort.

The oft-cited explanation for indemnity is that entities
may be appropriately included as defendants in a products
liability case, but when it is shown that they have no liabili-
ty for the harm caused by the RV that they put into the
stream of commerce, they should be re-imbursed by the
actual tortfeasor.

GM’s counsel has filed an excellent and able brief can-
vassing the case law up to the time of Automatic Time, even
admonishing me that “a lower Court has no right to ignore
the latest decision of the Superior Court of this
Commonwealth on an issue which has been squarely decid-
ed” citing In re Townsend’s Estate, 36 A.2d 438, 441 (PA.
1944). With that rebuke in mind, I have closely analyzed
Automatic Time.

Analysis of Automatic Time (supra.) shows it to be con-
cerned with a manufacturer who is not a party to the case,
who has no control over the case or even a voice in litigation
yet must bear all the costs, even for defenses inimical to its
interest. (See Automatic Time, at p. 442). None of these con-
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cerns are present here.
Initially, the defendant/appellant in that case was IFM

ELECTRONICS GmBh, a foreign corporation, (herein
“Electronics”). It had manufactured proximity switches,
which Automatic Time sold, and which other parties claimed
had injured them. Electronics would not defend, and
Automatic Time was successful in having the case dismissed.
It then sought indemnification from Electronics.

That analysis was based on the premise that without fault
there could be no indemnification. Judge Montgomery finds
no fault by Electronics, and finds that Automatic Time paid
no damages. Hence, no indemnification.

This reasoning ignores that set out in Martinique Shoe. To
accept the argument of GM would elevate form over sub-
stance, and require the willing suspension of disbelief. First,
GM paid $350,000, and Monaco paid nothing, yet there is no
fault? Second, Monaco paid out $74,385 because GM would
not defend it, yet there is no damage?

I believe my analysis of this case is correct and consistent
with existing case law, and the definition of indemnification.
Accordingly, the Post Trial Motion of GM is DISMISSED,
and my verdict AFFIRMED.

BY THE COURT:
/s/O’Reily, J.

Dated: August 20, 2008

East Pittsburgh Borough v.
Martin Media, et al.

Discovery—Real Estate Assessment

1. Plaintiff presented a motion to compel discovery
asserting that the income derived from outdoor advertising
is relevant to the assessment of real property on which the
structures are located and therefore discoverable.

2. Defendant acquired multiple properties including two
at issue in this litigation, located in East Pittsburgh Borough.
The properties, located next to a heavily traveled highway,
are used for billboard advertising as they are unsuitable to
construction of buildings. Plaintiff filed property assessment
appeals, raising the discovery issues, asserting they were
using an income approach to determine fair market value
rather than comparable sales approach (as there were none)
or cost approach, as property is vacant.

3. Pennsylvania law considers billboards as personalty,
rendering the structures irrelevant to valuation of the prop-
erty. Plaintiff relied on Commonwealth Court case law
revealing that the income approach is appropriate when
property is purchased as an investment and purchased for
its ability to produce income. Income approach is also appro-
priate where its income stream can be seperated from the
property and the business on the property. When a property
has a limited potential for other uses, its value, determined
by the income approach, would reveal the value to any
owner, not just the current owner.

4. Defendant relied on cases, which the Court distin-
guished, based on income received for management and
administration of the property. Though the Defendant
argued that the income approach should not be utilized
because the income is generated by personal property, it did
not assert which valuation should be used.

5. The Court found that the location of the land generates
the revenue and that the revenue of the subject properties is
relevant to determination of value of the property. The Court
granted the motion to compel discovery, requiring
Defendant to release information related to the revenues
generated by the properties.

(Angel L. Revelant)

Nicholas J. Evashavik for Plaintiff.
Jonathan M. Kamin for Defendant.

Nos. BV07-003171 and BV07-003172. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

ORDER OF COURT
Wettick, J., August 26, 2008—East Pittsburgh’s discovery

request, which is the subject of this Opinion and Order of
Court, raises the issue of whether the income that a proper-
ty owner derives from outdoor advertising is relevant to the
assessment of its real property on which billboard structures
are located and, thus, subject to discovery.

On September 27, 1997, in a single transaction Martin
Media acquired 340 properties and structures, including the
two properties which are the subject of this litigation, for
approximately $5 million. The subject properties are located
in East Pittsburgh Borough. East Pittsburgh has filed prop-
erty assessment appeals and seeks discovery regarding the
revenue generated through the outdoor advertising.

The subject properties upon which the billboards sit are
adjacent to a heavily traveled state highway. The highest and
best use for the properties is outdoor billboard advertising
because the parcels are too small and the land is too sloped
to support the construction of any buildings.

The parties agree that under Pennsylvania law billboards
are personalty (In re Condemnation by the Commonwealth,
Department of Transportation of Right of Way for State
Route 0060, 720 A.2d 154 (Pa.Cmwlth. 1998)). Thus, in valu-
ing the subject properties, the value of the structures upon
the properties is as irrelevant as would be the value of the
automobiles which park on an outdoor parking lot.

East Pittsburgh states that it will be using the income
approach to establish the fair market value of these proper-
ties. It states that the comparable sales approach should not
be used because there have been no sales of similar proper-
ties. (Obviously, East Pittsburgh cannot use the cost
approach because this litigation involves vacant property.)

East Pittsburgh correctly states that its discovery request
is governed by In re Appeal of V.V.P. Partnership, 647 A.2d
990 (Pa.Cmwlth. 1994). In that case, the taxpayer operated a
tennis, racquetball, and squash facility located near the
intersection of two state highways on a 1.78-acre lot. Id. at
991. The trial court found to be most credible the testimony
of the taxpayer’s expert relying primarily on the income
approach to establish market value. Id. He based the valua-
tion on actual gross income, less actual expenses, from the
operation of the business.1 Id. at 993.

On appeal, the Commonwealth Court ruled that the trial
court properly relied on the taxpayer’s expert, stating that
“[t]he income approach is the most appropriate method for
appraising a property typically purchased as an investment,
such as the tennis club, because such a property is valued by
a purchaser for its ability to produce income.” Id. at 992-93
(citation omitted). The Court rejected the argument that the
taxpayer’s expert improperly used business income to value
the property because of the expert’s testimony that the ten-
nis club was being managed at its highest level of efficiency,
that the property was being put to its highest and best use,
and that his use of actual income and expense figures valued
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the property as to any owner since the property would be
purchased for its ability to produce income. Id. at 993.

See In re PP&L, Inc., 838 A.2d 1, 10 (Pa.Cmwlth. 2003)
(stating that “the income approach is appropriate if you can
separate the income stream from the property and the
income stream from the business on the property”). Also see
case law recognizing the capitalization of income as an
accepted approach for valuing rental property: In re Appeal
of Marple Springfield Center, Inc., 607 A.2d 708 (Pa. 1992); In
re Appeal of Johnstown Assocs., 431 A.2d 932, 935 (Pa. 1981);
In re Appeal of Property of Cynwyd Investments, 679 A.2d
304, 308 (Pa.Cmwlth. 1996); Pennypack Woods Home
Ownership Ass’n v. Board of Revision of Taxes, 639 A.2d 1302
(Pa.Cmwlth. 1994); and Cedarbrook Realty, Inc. v.
Cheltenham Township, 611 A.2d 335 (Pa.Cmwlth. 1992).

Martin Media relies on F&M Schaeffer Brewing Co. v.
Lehigh County Board of Appeals, 610 A.2d 1 (Pa. 1992), and
Hershey Entm’t and Resorts Co. v. Dauphin County Board of
Assessment Appeals, 874 A.2d 702 (Pa.Cmwlth. 2005), to sup-
port its contention that the income generated from the rental
of the billboards on the subject properties should not be con-
sidered in valuing these properties. However, each of these
cases is readily distinguishable because in these cases the
income was based on the management and administration of
the property and other external factors.

In Schaeffer Brewing, the experts for the taxing body val-
ued the property by calculating the cost of replacing the
property owner’s existing facility (a brewery plant and other
structures) based on industry standards for the production
of beer. 610 A.2d at 4-5. The Pennsylvania Supreme Court
ruled that an assessment may not be based on the value of
the property to the current users because this may result in
a higher value than the value of the property in the market-
place: Id. at 4.

The opinion in V.V.P., supra, distinguished Schaeffer
Brewing Co. on the ground that the racquet club would be
valued by a purchaser for its ability to produce the income
that the club was generating. 647 A.2d at 992-93. Thus, the
use of the business income “did not place a value on the
property significant only to the current owner, but that it val-
ued the property to any owner, since the property would only
be purchased for its ability to produce income.” Id. at 993.

In Hershey Entm’t and Resorts Co., supra, the taxpayer
operated the Hersheypark and ZooAmerica on two parcels
consisting of approximately 210 acres. 874 A.2d at 703. The
taxpayer’s expert used the cost approach to value the struc-
tural improvements (nearly $22 million plus approximately
$23 million for the value of the land). The expert for the
Board of Assessment valued these improvements by using
the income approach, based on the net income from the
operation of the activities which the taxpayer conducted on
the property (approximately $56 million). Id.

The trial court rejected the use of an income approach
because income valuation is primarily used only for rental
properties where “the space available for leasing has a poten-
tial for producing income by the simple act of permitting a
third party to occupy it for a period of time.” Id. at 705-6. The
Commonwealth Court agreed that the assessed value could
not be based on revenue because “such revenue is income
generated by HERCO’s business enterprises located on the
property, not from the rental of the property itself.” Id. at 708.

The Court stated that V.V.P. is factually distinguishable
because in V.V.P. the property had a very limited potential for
other uses. Id. Thus, the income approach valued the prop-
erty as to any owner.

In the present case, the revenue generated from the prop-
erties is derived solely from the location and topography of
the land. Thus, the income approach considers only income

derived from the realty; it does not consider any non-real
estate business ventures conducted on the property because
the rental income from third persons for the use of struc-
tures on the land is the only source of revenue which the
properties generate.

While the taxpayer contends that the income approach
cannot be utilized, it does not discuss what approach should
be used. Since the cost approach cannot be used, the taxpay-
er is left with a comparable sales approach. Even assuming
that there have been sales of other properties used for out-
door advertising, it would be difficult to determine whether
the properties are comparable. This would probably involve
an analysis of anticipated revenue based on location.

Finally, the taxpayer states that the income approach
cannot be used because the income is generated by person-
al property. I find this argument to be without merit because
it is the location and topography of the land that generates
the revenues.

For these reasons, East Pittsburgh’s motion to compel
discovery regarding the revenue of Martin Media attributa-
ble to the subject properties is granted.

On this 26th day of August, 2008, it is hereby ORDERED
that within thirty (30) days Martin Media shall comply with
East Pittsburgh Borough’s discovery requests.

BY THE COURT:
/s/Wettick, J.

1 The expert’s valuation did not include income generated by
the facility’s pro shop. Id. at 993 n.5.

Commonwealth of Pennsylvania v.
Orlando S. Cobbs

Mandatory Sentencing Notice—Requirements

1. When seeking imposition of a mandatory sentence, the
Commonwealth must so notify the defendant and must put
its reasons for invoking the mandatory sentence on the
record.

2. An assistant district attorney does not have discre-
tionary authority to seek the mandatory sentence unless he
or she has been specifically authorized to do so by the
District Attorney.

(Meg L. Burkardt)

Francesco L. Nepa for the Commonwealth.
William H. Difenderfer for the Defendant.

CC No. 200506550. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Nauhaus, J., June 30, 2008—On November 28, 2007, the

defendant pled guilty to charges of intention to deliver a con-
trolled substance and possession of a controlled substance.
The charges stemmed from the seizure of approximately two
ounces of crack cocaine from the defendant’s person pur-
suant to the execution of a search warrant. The cocaine
weighed 47.918 grams.

Before the defendant entered his guilty plea, Assistant
District Attorney Lawrence E. Sachs orally advised the
defendant that he intended to seek the three-year manda-
tory minimum sentence pursuant to 18 Pa.C.S.A. §7508,
(hereinafter referred to as the “mandatory drug sentenc-
ing statute”). On November 28, 2007, the defendant was
sentenced to incarceration for 11 1/2-23 months. The
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Common-wealth objected to the sentence and filed a
motion to vacate and reconsider the sentence. On
December 19, 2007, this Court held a hearing on the
Commonwealth’s motion and vacated the sentence. This
Court then resentenced the defendant to the same term of
incarceration for 11 1/2-23 months. At the time of both sen-
tencings when the Assistant District Attorney demanded
imposition of the mandatory sentence, he did not proffer
any criteria that he or the District Attorney of Allegheny
County used in determining whether to invoke the manda-
tory sentence, nor did he give any reason as to why he was
requesting same. This Court must assume that such crite-
ria does not exist and the only reason for requesting the
mandatory sentence is that he could.

The Commonwealth filed a timely appeal to the Superior
Court of Pennsylvania and was ordered to file a Rule 1925(b)
Statement. On January 24, 2008, the Commonwealth filed a
Rule 1925(b) Statement of Errors Complained of on Appeal,
raising the following two issues:

1) Whether the Commonwealth needs to provide a
defendant with written notice that it is seeking a
mandatory sentence.

2) Whether an assistant district attorney needs to
secure the express authorization of the District
Attorney himself in order to pursue a mandatory
sentence.

The first issue raised by the Commonwealth is whether it
needs to provide a defendant with written notice that it is
seeking a mandatory sentence. This Court acknowledged
during the sentencing hearing that written notice to a defen-
dant is not required (Sentencing Motion Transcript of
December 19, 2007 (hereinafter referred to as “SMT,” at 3).
The Act merely requires the Commonwealth to provide
notice of its intention to seek the mandatory minimum sen-
tence between conviction and sentencing. This Court recog-
nized that the defendant had received sufficient notice of the
Commonwealth’s intention to seek the mandatory sentence.
(SMT at 3).

The second issue raised by the Commonwealth is whether
an assistant district attorney needs to secure the express
authorization of the District Attorney himself in order to
pursue a mandatory sentence, or if the District Attorney
must personally seek such a sentence. This Court believes
that an assistant district attorney lacks the discretionary
authority to arbitrarily choose when to seek the mandatory
sentence; and he or she should not be granted this authority.

This Court did not apply the mandatory drug sentencing
statute to the instant case because the Commonwealth failed
to make a record of its reasons for invoking the statute,
which prevented this Court from ascertaining whether the
Commonwealth abused its discretion. Moreover, there is no
established criteria for this Court to use to determine
whether the Commonwealth has abused its discretion in
invoking the mandatory drug sentencing statute for a partic-
ular case.

Neither the mandatory drug sentencing statute, nor the
relevant case law provides objective criteria for the
Commonwealth to use to determine when to apply the
statute.1 Trial courts must ascertain that the Commonwealth
does not abuse its discretion when invoking the mandatory
sentence, but they need objective criteria to accomplish this
endeavor.

Currently, there is nothing to prevent the Commonwealth
from abusing its unfettered discretion since the mandatory
drug sentencing statute lacks objective criteria for its appli-
cation. Furthermore, it appears that the Commonwealth has

no internal criteria for requesting a mandatory sentence,
only exacerbating the situation. One assistant district attor-
ney could choose to invoke the mandatory drug sentencing
statute in situations where every other assistant district
attorney would decide to waive it. This creates an uncertain
chaotic system. The sentencing courts must safeguard the
Commonwealth’s application of the mandatory drug sentenc-
ing statute. In the instant case, the Commonwealth failed to
put its reasons for invoking the mandatory sentence on the
record, thereby preventing this Court from discovering
whether the Commonwealth abused its discretion.
Therefore, this court properly refused to sentence the defen-
dant pursuant to 18 Pa.C.S.A. §7508.

Furthermore, The plain language of the mandatory drug
sentencing statute2 does not give an assistant district attor-
ney the discretion to decide when to invoke the mandatory
sentence. Pennsylvania’s mandatory minimum sentencing
statute was enacted to standardize sentences for drug traf-
ficking. It limited judicial discretion for sentencing in cer-
tain drug trafficking offenses. The unambiguous language of
18 Pa.C.S.A. §7508(a) contains the word “shall,” which
requires the application of the mandatory drug sentencing
statute when the weight of the controlled substance reaches
specified amounts. The plain language of the statute does not
permit discretion from either the judiciary or the
Commonwealth.

However, Pennsylvania appellate courts have interpreted
§7508(b) as providing legislative intent to grant the
Commonwealth the discretion to determine whether or not to
invoke the mandatory drug trafficking sentence. Once the
Commonwealth invokes 18 Pa.C.S.A. §7508, the trial courts
lack authority to impose a lesser sentence and is limited to
determining whether the Commonwealth has proven, by a
preponderance of the evidence, whether the weight of the
drug triggers the application of this section. Commonwealth
v. Perez, 931 A.2d 703 (Pa.Super. 2007); Commonwealth v.
Gould, 912 A.2d 869 (Pa.Super. 2006); Commonwealth v.
Biddle, 411 Pa.Super. 210, 601 A.2d 313 (1991);
Commonwealth v. Pittman, 515 Pa. 272, 528 A.2d 138 (1987).

The above appellate decisions extend the
Commonwealth’s power beyond what is available to the trial
courts. These appellate decisions have essentially given the
Commonwealth the power to arbitrarily determine when to
significantly lengthen the sentence for a drug conviction.
The judiciary has the responsibility to ensure that this enor-
mous authority is not abused.

The legislature never intended to transfer sentencing dis-
cretion from the judiciary to the Commonwealth of
Pennsylvania. This Court concurs with the learned Judge
Manning, who recognized that:

…there is no evidence whatsoever to support the
contention that the legislature intended to remove
the sentencing discretion which was alleged to be
abused from the hands of the judiciary and place
that discretion in the hands of the prosecutor. Not
one word of the statute nor its history in committee
can be found to support a transfer of discretion….

There is not even a hint, in the statutory language,
in the words of the members of the General
Assembly who enacted the statute, or in any com-
mon sense analysis of the ‘mischief to be remedied
or the object to be attained’ that the legislature ever
intended to uproot judicial discretion to impose a
lesser sentence and transplant that weed in the gar-
den of prosecutorial discretion. To so interpret this
statute grants to the prosecutor, a new unfettered
right to decide what the sentence ought to be and
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the authority to make that decision in the secret
recesses of his or her private office rather than by
a fair and impartial jurist in the bright light of a
public courtroom, as has been the Anglo American
tradition of law and justice….

Commonwealth v. Smith, 1995 WL 701563, 24 Pa. D.
& C. 4th 124, 135 (Pa.Com.Pl. 1995), quoting
Commonwealth v. Biddle, slip opinion, Allegheny
County Court of Common Pleas, CC 8900747 at 9-11.

The mandatory drug sentencing statute must be strictly
construed since it has been interpreted as providing the
Commonwealth, rather than the judiciary, with the authority
to determine when to invoke the mandatory sentence for
drug trafficking.3 During the resentencing hearing, the assis-
tant district attorney stated that he has authority by virtue of
his appointment by the District Attorney and as his repre-
sentative, to determine whether to invoke the mandatory
sentence. This argument must fail since neither the statute
nor appellate case law has given individual assistant district
attorneys unfettered discretion to determine when to seek
the mandatory sentence.

The language of 18 Pa.C.S.A. §7508(b) directs the
Commonwealth to provide notice of its intent to invoke the
mandatory minimum sentence. Courts have interpreted this
language as providing the District Attorney with the discre-
tion to determine when to apply §7508(b). Mr. Zappala has
been elected to represent the Commonwealth as the District
Attorney of Allegheny County and make discretionary deci-
sions on behalf of the Commonwealth. This Court believes
that an assistant district attorney does not have the discre-
tionary authority to seek the mandatory sentence unless he
or she has been specifically authorized by the District
Attorney to seek the mandatory sentence in a particular
case, or the District Attorney has provided written authori-
zation for all assistant district attorneys to seek the manda-
tory sentence. (SMT at 5). The legislature granted this sen-
tencing authority to the District Attorney, not to the
unelected assistant district attorney.

The system proposed by the Commonwealth would allow
unelected assistant district attorneys to make sentencing
decisions without uniform standards. This interpretation
would not prevent an assistant district attorney from decid-
ing to seek the minimum sentence simply because the partic-
ular assistant district attorney does not like the defendant’s
attitude, or hair color, or even his skin color. Furthermore, a
defendant is unable to appeal the arbitrary decision of an
assistant district attorney’s decision to invoke the mandato-
ry drug sentencing statute, thereby lengthening the sen-
tence. Therefore, it is unjust for this unfettered discretion to
be placed in the hands of unelected attorneys who are not
accountable to the judiciary or legislature.

In the instant case, Assistant District Attorney Lawrence
E. Sachs did not disclose the reason for his decision to seek
the mandatory drug sentence. There are no facts on the
record to show his reasoning. Since objective criteria for
determining when it is proper to seek the mandatory drug
sentence does not exist, and there were no facts to support
the decision, this Court was unable to ascertain whether the
Commonwealth abused its discretion by invoking the manda-
tory drug sentencing statute. Therefore, this Court properly
rejected the application of the mandatory drug sentencing
statute in this case. Judgment of sentence should be affirmed
for the reasons contained herein.

BY THE COURT:
/s/Nauhaus, J.

1 In contrast to the mandatory drug sentencing statute, the

Accelerated Rehabilitative Disposition (ARD) program has
objective criteria that prevents an assistant district attorney
from having absolute discretion. The ARD program explicitly
authorizes the District Attorney to submit or refuse a case for
ARD, but the District Attorney must disclose its reasons for
refusing a case for ARD participation and there is objective
criteria is that must be applied to ARD determinations. The
District Attorney’s decisions to submit or refuse cases for
ARD must be based on criteria related to the protection of
society or the likelihood of a person’s success in rehabilitation.
Commonwealth v. Sohnleitner, 2005 Pa.Super. 327, 884 A.2d
307 (2005), appeal denied, 587 Pa. 692, 897 A.2d 456 (2006).

2 Drug trafficking sentencing and penalties, 18 Pa.C.S.A.
§7508, provides in pertinent part:

(a) General rule.—Notwithstanding any other provisions of
this or any other act to the contrary, the following provisions
shall apply: …

(3) A person who is convicted of violating section 13(a)(14),
(30) or (37) of The Controlled Substance, Drug, Device and
Cosmetic Act where the controlled substance is coca leaves
or is any salt, compound, derivative or preparation of coca
leaves or is any salt, compound, derivative or preparation
which is chemically equivalent or identical with any of these
substances or is any mixture containing any of these sub-
stances except decocainized coca leaves or extracts of coca
leaves which (extracts) do not contain cocaine or ecgonine
shall, upon conviction, be sentenced to a mandatory mini-
mum term of imprisonment and a fine as set forth in this
subsection: …

(ii) when the aggregate weight of the compound or mixture
containing the substance involved is at least ten grams and
less than 100 grams; three years in prison and a fine of
$15,000 or such larger amount as is sufficient to exhaust the
assets utilized in and the proceeds from the illegal activity;
however, if at the time of sentencing the defendant has been
convicted of another drug trafficking offense: five years in
prison and $30,000 or such larger amount as is sufficient to
exhaust the assets utilized in and the proceeds from the ille-
gal activity; …

(b) Proof of sentencing.—Provisions of this section shall
not be an element of the crime. Notice of the applicabili-
ty of this section to the defendant shall not be required
prior to conviction, but reasonable notice of the
Commonwealth’s intention to proceed under this section
shall be provided after conviction and before sentencing.
The applicability of this section shall be determined at
sentencing. The court shall consider evidence presented
at trial, shall afford the Commonwealth and the defen-
dant an opportunity to present necessary additional evi-
dence and shall determine, by a preponderance of the
evidence, if this section is applicable

c) Mandatory sentencing.—There shall be no authority in
any court to impose on an offender to which this section is
applicable a lesser sentence than provided for herein or to
place the offender on probation, parole, work release or pre-
release or to suspend sentence. Nothing in this section shall
prevent the sentencing court from imposing a sentence
greater than provided herein. Sentencing guidelines promul-
gated by the Pennsylvania Commission on Sentencing shall
not supersede the mandatory sentences provided herein.
Disposition under section 17 or 18 of The Controlled
Substance, Drug, Device and Cosmetic Act [FN2] shall not
be available to a defendant to which this section applies.

(Emphasis added)
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3 The federal courts have recently disfavored mandatory
sentences. The federal Sentencing Guidelines are advisory,
not mandatory, and appellate review uses the abuse of dis-
cretion standard to review sentencing decisions. United
States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621
(2005). Even the 1-100 ratio Guideline ration for powder
cocaine to crack cocaine is not mandatory. Kimbrough v.
United States, U.S., 128 S.Ct. 558, 2007 WL 4292040, 169
L.Ed.2d 481 (2007).

Commonwealth of Pennsylvania v.
Sandra Lee Thompson

Driving Under the Influence—Mandatory Sentencing—
Implied Consent—Guilty Plea

1. Defendant was charged with two counts of driving
under the influence and three summary offenses. Defendant
entered a guilty plea and was sentenced to two years inter-
mediate punishment, 90 days restrictive and concurrent 90
days electronic monitoring.

2. At the time of the plea, the Commonwealth argued that
a one-year mandatory incarceration applied as Defendant
refused a blood or breath test and this was a third offense.

3. The Court refused to apply the one-year mandatory
sentence, citing that the imposition of a greater penalty for
exercising a right guaranteed by the United States and
Pennsylvania Constitutions is unconscionable and unconsti-
tutional. The Court stated the implied consent “search and
seizure” was akin to other searches, and although one may
not refuse a lawful search, one is not required to consent.
Without consent, the police can pursue the search and
seizure only if probable cause and a warrant or exigent cir-
cumstances exist. The implied consent law, however, punish-
es those who refuse to consent to a search.

4. The Court noted that the Information, which graded the
offense for which an enhanced penalty was sought as a mis-
demeanor of the second degree, was not amended by the
Commonwealth. As the Defendant was charged under this
offense, not the statute which permits the enhanced penalty
for refusal of the blood or breath testing, the Defendant
could not be punished for the more serious offense, a misde-
meanor of the first degree.

5. As the Defendant entered a plea to the statutory offens-
es charged, imposing a sentence of not less than ten days for
a third offense, any additional penalty based upon a different
statutory section would be illegal. The Court made clear at
the time of the plea that the Court did not believe the one-
year mandatory was applicable, and the Defendant entered
a guilty plea on that assertion.

6. The Court stated that if, on appeal, it is determined that
the one-year mandatory sentence was required, the only
appropriate action would be to vacate the sentence imposed
and remand to permit Defendant to withdraw the guilty plea.

(Angel L. Revelant)

Michael Lederman for the Commonwealth.
Joseph A. Paletta for Defendant.

No. CC20407202. In the Court of Common Pleas of Allegheny

County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
Manning, J., July 30, 2008—The Commonwealth has

appealed from the judgment of sentence imposed in this
matter. The defendant was charged with two counts of
Driving Under the Influence of Alcohol, 75 Pa. C.S. §3802
(a) (1) and three summary motor vehicle offenses, includ-
ing a violation of 75 Pa. C.S. §1543 (a). On July 12, 2005 she
appeared with counsel and entered pleas of guilty to all
counts. She was immediately sentenced to serve two years
on intermediate punishment on the DUI charge, with the
first 90 days to be served on restrictive intermediate pun-
ishment. She was also ordered to serve a concurrent term
of 90 days on electronic home monitoring for the violation
of 75 Pa. C.S. §1543 (a), concurrent to the sentence on the
DUI count. No further penalty was imposed on the remain-
ing counts.

At the time of the plea, a discussion was held among coun-
sel and the Court regarding the application of the mandato-
ry sentence provisions of 75 Pa. C.S. §3804 (c). The
Commonwealth contended that the Court was required to
impose a one-year mandatory prison sentence because the
defendant refused to provide a sample of her blood or breath
for testing and this was a third offense. The Court did not
agree that the sentence was required. The Commonwealth
elected at that time to proceed with the plea. The defendant
was sentenced that same day and the Commonwealth
appealed.1

The removal of blood from a suspect’s person for the pur-
pose of testing it to determine the level of alcohol present is
a search and seizure subject to the constraints of the Fourth
Amendment to the United States Constitution and Article I,
Section 8 of the Constitution of Pennsylvania.2 The United
States Supreme Court stated in Schmerber v. California:

But if compulsory administration of a blood test
does not implicate the Fifth Amendment, it plainly
involves the broadly conceived reach of a search
and seizure under the Fourth Amendment. That
Amendment expressly provides that ‘(t)he right of
the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches
and seizures, shall not be violated***.’ (Emphasis
added.) It could not reasonably be argued, and
indeed respondent does not argue, that the admin-
istration of the blood test in this case was free of
the constraints of the Fourth Amendment. Such
testing procedures plainly constitute searches of
‘persons,’ and depend antecedently upon seizures
of ‘persons,’ within the meaning of that
Amendment.

384 U.S. 757, 765. Such searches must be justified by proba-
ble cause. Where there is time to obtain a warrant, one must
be obtained, as when the blood has already been drawn for
medical reasons and is at the hospital. Where there are exi-
gent circumstances that make the obtaining of the warrant
unreasonable, the search and seizure may take place as long
as there is probable cause and the circumstances truly are
exigent. Thus, a defendant does not have the right to refuse
a search of his person in the form of the extraction of blood
or breath for testing if there is probable cause and exigent
circumstances are present. The fact that a person cannot
refuse a lawful search, however, does not mean that a person
must consent to such a search. When law enforcement seeks
to obtain evidence from a citizen’s home, car or body, they
cannot compel that person to consent. The search is conduct-
ed without consent based upon the presence of probable
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cause and either a warrant or exigent circumstances. A con-
sensual search need not be justified by probable cause and a
warrant is not necessary. The consent obviates the need for
probable cause.

In this matter, section 3802 (c) seeks to punish a person
who simply refuses to give consent to a search. This defen-
dant was in no different a position than a person who might
refuse to permit the police to search her home, her car or
other possessions looking for incriminating evidence. Yet, a
statute that would enhance the penalty on a person who
refused to consent to the search of their home, car or person
would certainly not be constitutional. It is simply uncon-
scionable to impose a significant prison sentence on a per-
son for simply exercising their right to not consent to a
search by law enforcement authorities. Imposing a penalty
on those who choose not to consent to requests to search,
makes unreasonable requests to search from law enforce-
ment authorities much more likely. A citizen is much less
likely to withhold such consent if they know that they could
be subject to an additional year in prison for their refusal.
Such laws would be a boon to law enforcement. A drug deal-
er who refuses to permit a warrantless search of his home
could have his sentence doubled because he forced the
police to go to the trouble of obtaining a warrant from a neu-
tral or detached magistrate. The coercive effect of such pro-
vision is obvious. In fact, the implied consent law requires
that drivers be told that if they refuse to consent to the
search of their body, they may face significantly longer sen-
tences of incarceration. The clear intent of such provisions
is to coerce consent and thereby undermine the protections
afforded citizens by the Fourth Amendment and Article I,
Section 8. This Court does not believe that the imposition of
a sentence of imprisonment on a person who simply exercis-
es their constitutional right is proper and correctly refused
to impose that sentence.

The Court would also point out that the criminal informa-
tion graded the offense as a misdemeanor of the second
degree and the Commonwealth never moved to amend that
information. At count one the defendant was charged with
violating subsections 3802 (a)(1), 3803 (a)(2) and 3804 (c).
Section 3803 sets forth how the offense is to be graded. The
subsection that the defendant was charged under, (a)(2), is a
misdemeanor of the second degree and provides: “…an indi-
vidual who violates section 3802 (a) and has more than one
prior offense commits a misdemeanor of the second degree.”
The offense graded as a first degree misdemeanor is found
at subsection 3803 (b)(4), which provides: “…An individual
who violates section 3802 (a)(1) where the individual refused
testing of blood or breath, or who violates section 3802 (c) or
(d) and who has one or more prior offenses commits a mis-
demeanor of the first degree.” Since the defendant was not
charged under the subsection that graded the offense as a
misdemeanor of the first degree and the Commonwealth did
not seek to amend the information prior to the plea to charge
the more serious offense, the defendant could not be lawful-
ly sentenced for the more serious offense. A defendant can-
not be charged with one subsection and be presented with
proof or allegations of a different subsection at trial without
amendment approved by the defendant. Commonwealth v.
Hertzog, 425 A.2d 329 (1981) and Commonwealth v. Taylor,
500 A.2d 110 (Pa.Super. 1985). If, upon a conviction or a plea,
the court imposed a sentence relating to one subsection of
the Motor Vehicle Code, when a different subsection carry-
ing a different penalty was proved, this, in effect would be an
illegal sentence. Commonwealth v. Jones, 500 A.2d at 115.

Although the criminal information also cites to section
3804(c), this subsection only sets forth the mandatory penal-
ty and does not constitute the offense charged. Nowhere in

the criminal information is there any reference to the sub-
section which grades the offense as a misdemeanor of the
first degree. The first time there was any reference to the
offense being graded as a misdemeanor of the first degree
was at the plea hearing when the assistant district attorney
stated, “Your honor, this would be charged as a misdemeanor
of the first degree. It is a third offense within ten years for
sentencing, based upon the fact that it is refused pursuant to
section 3804 (c) of the vehicle code.” (N.T. pp. 2-3). This
statement that the offense “is charged as a misdemeanor of
the first degree” was factually incorrect because the defen-
dant was not charged with a first degree misdemeanor. It
also did not constitute a request that the information be
amended so the defendant could be charged with a misde-
meanor of the first degree. The defendant was not charged
with that offense and because the information was never
amended, the offense to which the defendant entered her
plea was that provided for under subsection 3803 (a)(2), a
second degree misdemeanor. The penalties for that offense
are set out at subsection 3804 (a) and require that the Court
impose a sentence of not less than ten days as this was a
third offense. The Court’s sentence was actually greater, two
years of intermediate punishment with the first 90 days
served on electronic home monitoring.

The Court would finally note that if it is determined that
the one-year sentence was required, the only appropriate
remedy would be the vacation of the sentence imposed and
a remand top this Court to permit the defendant to seek to
withdraw her plea. Based upon the discussion between the
attorneys and the Court, it is clear that the defendant
entered her plea believing that the one-year mandatory was
not applicable and would not be imposed. Although the
Court explained to the defendant during the plea colloquy
that the Commonwealth contended that the one-year sen-
tence was required, the Court’s position that it did not
believe that the sentence was required was obvious. The
defendant should at least be given the opportunity to seek to
withdraw her plea if it is determined that a one-year mini-
mum sentence is required.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: July 30, 2008

1 After receiving the Notice of Appeal, this Court issued an
Order pursuant to Pa. R. App. P. 1925 B directing the filing
of a Concise Statement of Matters Complained of on Appeal.
No statement was filed which delayed the preparation of this
Opinion. Upon being advised of the inordinate delay, the
Court discovered that the Order that directed the filing of
the Concise Statement was inadvertently directed to the
defendant, rather than to the Commonwealth. The record
was also unclear as to whether the Commonwealth was
served with the Order. Rather than issuing another Order
directing that the Commonwealth file a Concise Statement
and further delay the transmission of the record in this mat-
ter, and because it is clear from the record that the only issue
preserved in this appeal concerns the refusal of this Court to
impose a sentence of not less than one year, the Court imme-
diately proceeded to the preparation of this Opinion address-
ing that claim.
2 “The people shall be secure in their persons, houses, papers
and possessions from unreasonable searches and seizures,
and no warrant to search any place or to seize any person or
things shall issue without describing them as nearly as may
be, nor without probable cause, supported by oath or affir-
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mation subscribed to by the affiant.”

Commonwealth of Pennsylvania v.
George M. Szitas

Vehicle Stop—Reasonable Suspicion of Motor Vehicle Code
Violation

1. Defendant was stopped by officer after turning and
entering oncoming lane and weaving in and out of lane of
travel, over white fog line and center lines.

2. A motion to suppress filed by Defendant, citing an
unlawful stop, was granted based on Gleason, which held
that weaving out of lane of travel was not sufficient to estab-
lish probable cause to stop a vehicle.

3. The Court stated that Gleason was abrogated by a 2003
amendment to §6308 of Motor Vehicle Code and that proba-
ble cause was no longer required to effectuate a vehicle stop,
only reasonable suspicion that a violation of the motor vehi-
cle code occurred.

4. As neither counsel raised the issue, the Court did not
initially raise the Gleason abrogation and reluctantly grant-
ed the motion to suppress in error, in the belief that Gleason
was controlling. The Court concluded that the Order should
be reversed and remanded.

(Angel L. Revelant)

Kristen Pauli for the Commonwealth.
Stanton P. Levenson for Defendant.

No. CC200612386. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 23, 2008—The Commonwealth has

appealed from this Court’s order suppressing the evidence
obtained following a stop of the defendant’s motor vehicle.
The evidence presented at the suppression hearing estab-
lished that Officer Darryl Granata, Jr., of the Plum Borough
Police Department, first observed the defendant as he made
a turn from Saltsburg Road onto new Texas Road. Because
the turn was wide, causing the defendant’s vehicle to travel
in the oncoming lane for a short distance, Officer Granata
decided to follow the defendant’s vehicle.

Over the course of approximately one to one and a half
miles on New Texas Road, the officer observed the defen-
dant’s vehicle weave within his own lane of travel; cross over
the white fog line on at least four occasions, and cross over
the center line three times. The Officer believed that on each
occasion when the defendant crossed over the fog line he
actually drove on the berm of the road for between 30-40
feet. (N.T. p. 5). Based on this observed driving, the Officer
activated his emergency lights and siren and the defendant
pulled his vehicle into a gravel driveway of what later was
determined to be his home.

The defendant contended that the stop of the defendant
was unlawful, and cited this Court to the decision of the
Supreme Court in Commonwealth v. Gleason, 785 A.2d 983
(Pa. 2001) and to the Court’s own decision in Commonwealth
v. Cook, (Slip Opinion, CC No.: 200317318). Counsel argued
that Gleason and Cook held that the specific manner of driv-
ing described by the officer in this case was not sufficient to
establish probable cause to warrant the stop of the vehicle.

Counsel for the Commonwealth argued that there were suf-
ficient facts to establish probable cause for the stop. This
Court, believing that it was bound by the Supreme Court’s
decision in Gleason, reluctantly granted the Motion to
Suppress, commenting the decision in Gleason does not per-
mit “…these kinds of stops by police officers, although I
think that it should.” (N.T. p. 28).

Unfortunately, what this Court did not recall and what
neither counsel brought to the Court’s attention was the fact
that the holding in Gleason was abrogated by statute.
Gleason was decided based upon the former language found
in 75 Pa.C.S.A Section 6308 (b), which provided that police
officers could execute a stop of a vehicle only upon having
“articulable and reasonable grounds to suspect a violation”
of the vehicle code. The Gleason court held that this lan-
guage required an officer to have probable cause to believe
a violation in occurring before they could stop the vehicle.
The legislature, in 2003, amended section 6308 (b) to provide
that a police officer may effectuate a traffic stop upon hav-
ing “reasonable suspicion” that a violation of motor vehicle
code is occurring. This amendment was effective January 1,
2004 and had the effect of overruling the Gleason court’s
determination that probable cause was required.
Commonwealth v. Anderson, 889 A.2d 596 (Pa. 2005).

Accordingly, this Court’s application of Gleason was plain-
ly in error. The Court should have determined whether the
observations of the Police Officer provided sufficient facts to
warrant a reasonable suspicion that a violation of law was
occurring, the standard applicable through the amendment of
section 6308 (b). As the Court’s comments at the suppression
hearing indicate, the Court believed that the officer’s actions
in this matter were prudent; that he had sufficient facts to
reasonably suspect that the defendant was operating his vehi-
cle in violation of the motor vehicle code. The Motion to
Suppress was only granted because the Court mistakenly
believed, based in part on the representations of defense
counsel, that Gleason was still controlling. Because Gleason
was no longer good law, it is appropriate that this Court’s
Order granting the Suppression Motion be reversed and the
matter remanded to this Court for further proceedings.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Pedro Diaz

Post-Conviction Relief—Evidentiary Hearing

1. The Defendant appealed from the denial of a PCRA
Petition, claiming ineffective trial counsel for advising him
to enter a guilty plea, assuring him that he was eligible for
boot camp and that he would not be deported, as well as
additional claims of failure to hold an evidentiary hearing,
failure to appoint an investigator and governmental interfer-
ence with presentation of Defendant’s claims.

2. Defendant initially appealed asserting failure to hold
an evidentiary hearing on Defendant’s ineffectiveness
claims. The matter was remanded to the Court to hold an evi-
dentiary hearing. The hearing was scheduled by the Court
and notice given to PCRA counsel and to the Commonwealth.
Defendant failed to appear for the hearing, at which time his
counsel argued that he could not establish the claims without
the testimony of the Defendant, who was apparently deport-
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ed following his parole.

3. As Defendant did not present evidence to support the
claims in his initial PCRA petition, same was denied. The
Court held an evidentiary hearing, at which Defendant failed
to appear, and the first claim on appeal is without merit. The
second claim, that no notice of intent to dismiss was provid-
ed, is without merit, as the rule requires such notice only
when dismissal is without a hearing. The third claim, that
the Court erred in denying a request for appointment of an
investigator to locate the defendant, was also denied. The
Court claimed that this request was ridiculous, as the Court
would not impose upon taxpayers the burden to locate the
Defendant, who was responsible for maintaining contact
with his attorney. Finally, the Defendant asserted govern-
mental interference in the presentation of his claims, based
upon his deportation, while the Court found that his illegal
presence in the country is what defeated his ability to pres-
ent his claims.

(Angel L. Revelant)

Steven M. Stadtmiller for the Commonwealth
Kenneth A. Snarey for Defendant

Nos. CC200018094 and CC200106854. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

STATEMENT PURSUANT TO PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1925

Manning, J., July 31, 2008—The defendant has appealed
from this Court’s May 6, 2008 Order dismissing his PCRA
Petition. This matter was before this Court on remand from
the Superior Court after that Court determined that the
defendant was entitled to an evidentiary hearing on his claim
that trial counsel was ineffective for advising him that if he
entered a guilty plea, he would be eligible for boot camp and
would not be deported. Upon receipt of the remand order,
this Court scheduled an evidentiary hearing for February 4,
2008. Notice of that hearing was served upon counsel for the
defendant, Kenneth Snarey, and upon the Commonwealth.
The defendant failed to appear. Mr. Snarey was present, as
was trial counsel, Jon Botula, pursuant to the request of Mr.
Snarey. Mr. Snarey represented to the Court that it was his
understanding that upon his parole, the defendant was
deported, as he was not a citizen of the United States and had
apparently been in the country illegally. He further repre-
sented that he could not establish the facts necessary to sup-
port the claims raised in the Petition without testimony from
the defendant. Counsel for the defendant presented no evi-
dence at the evidentiary hearing. The Court took the matter
under advisement and, on May 6, 2008, issued an Order
denying the defendant’s PCRA Petition.

The defendant has filed an appeal from that denial and, in
his Concise Statement of Matters Complained of on Appeal
identifies seven claims. The first three are the same claims
that were raised in the initial PCRA. The remaining four are:
that the Court erred in not holding an evidentiary hearing on
the PCRA claims; that the Court erred in dismissing his
Petition without first issuing a Notice of Intention to Dismiss;
that the Court erred in denying a Motion to Appoint
Investigator that was filed by counsel and which sought the
appointment of an investigator to aid counsel in locating the
defendant; and that the Court erred in dismissing his
Petition with prejudice where it should have been denied
without prejudice due to governmental interference with the
presentation of his claims.

The defendant’s PCRA Petition was denied, after the
remand, because he did not appear at the evidentiary hear-

ing. That hearing was scheduled so that the defendant could
present evidence in support of the claims he raised which he
challenged the validity of his guilty plea. Because he failed
to appear, he was not able to present any evidence in support
of those claims. As those claims rested entirely on his asser-
tion that trial counsel provided him with misleading infor-
mation regarding the consequences of his plea, unless his
trial attorney admitted to having provided the misleading
information, the only way the defendant could establish
those facts was to testify to them himself. His trial attorney
was not, according to current counsel, going to testify that he
gave misleading advice. In the absence of credible testimo-
ny from the defendant, he could not establish his claims.
This Court denied the three claims raised in the original
PCRA Petition because the defendant did not prove the facts
necessary to establish those claims at the hearing that was
scheduled to provide him with the opportunity to do so.

Turning to the remaining four claims, the first rests on
the false assertion that this Court did not conduct an eviden-
tiary hearing. As counsel for the defendant is well aware
because he was there, an evidentiary hearing was scheduled
and held. The defendant was given the opportunity at that
time to present evidence in support of his claims, but he was
not present and PCRA counsel represented that he could not
present evidence to establish the factual basis for the claims
without the defendant. Apparently, trial counsel was not pre-
pared to testify that he gave the defendant misleading
advice, as the defendant claimed in his Petition. Accordingly,
no evidence was presented at this evidentiary hearing.
Because the hearing was held, the claim based on the false
assertion that one was not held is wholly without merit.

The claim that the Court erred in dismissing the PCRA
Petition without first giving notice is without merit because
the rule cited by PCRA counsel in support of this claim,
Pennsylvania Rule of Criminal Procedure 907 (1), only
requires written notice when the Court dismisses the
Petition without a hearing. If a hearing is held, the Court
may dismiss the Petition in open court at the conclusion of
the hearing or by Order of Court mailed to the defendant, if
the matter is taken under advisement. This matter was taken
under advisement and the Order denying the Petition was
properly issued and served.

The sixth claim contends that this Court erred when it
refused counsel’s request that a private investigator be
appointed to aid counsel in locating his client. In essence,
the defendant complains because this Court did not author-
ize the expenditure of taxpayer funds to that the defendant
could find himself. The only thing more ridiculous than the
initial request for an investigator is the presentation of this
claim on appeal. It was the defendant’s obligation to main-
tain contact with his attorney, regardless of whether he
remained in this country. Though defendant’s absence from
the country was apparently not voluntary, his failure to
remain in contact with his attorney certainly was. An indi-
gent defendant is not entitled to the appointment of an
investigator for the purpose of tracking down the defendant
so that he may fully exercise his appellate and post convic-
tion rights.

Finally, the defendant complains that the Court should not
have dismissed his PCRA Petition with prejudice because of
governmental interference with his presentation of claims
that possessed arguable merit. First of all, the Petition was
not dismissed with or without prejudice. It was denied. That
denial triggered the same appellate rights that all defen-
dants enjoy. No governmental body interfered with the
defendant’s right to present his claims. His deportation for
being in this country illegally is what interfered with his
ability to present his claims.
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For the reasons set forth above, the Order denying the
PCRA Petition

BY THE COURT:
/s/ Manning, J.

Dated: July 30, 2008

Commonwealth of Pennsylvania v.
Joseph Marshall Covington

Criminal Law—Right to Appeal Conviction—Pa. Rules of
Appellate Procedure

Where a Statement of Matters Complained of on Appeal
contains only frivolous matters and no meritorious issues, no
issues have been preserved for appeal and the judgment of
sentence will be affirmed.

(Meg L. Burkardt)

Michael Streily for the Commonwealth.
Aaron Sontz for Defendant.

CC No. 200705768. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 21, 2008—On May 28, 2008, the

appellant, Joseph Marshall Covington, (hereinafter referred
to as “Covington”), after a non-jury trial was found guilty of
two counts of driving under the influence and a summary of
careless driving. Covington was sentenced to a period of
incarceration of seventy-two hours and 5 months probation
and then advised of his right to file post-sentencing motions
and/or a direct appeal to the Superior Court. Covington
acknowledged that he understood both his post-sentencing
rights and his right to file an appeal.

Covington exercised his right to file an appeal to the
Superior Court with the Public Defender’s Office of
Allegheny County representing him on that appeal and, pur-
suant to Pennsylvania Rule of Appellate Procedure 1925(b),
he was directed to file a concise statement of matters com-
plained of on appeal. That statement was filed and appellate
counsel stated that after a review of the record and discus-
sion with Covington, that he was unable to discover any non-
frivolous matters to be raised on an appeal and that in accor-
dance with Pennsylvania Rule of Appellate Procedure
1925(c)(4), that he would be filing an Anders1 brief and
motion to withdraw as counsel in the Superior Court.

This Court has reviewed the statement set forth by
Covington’s appellate counsel and reviewed the record and it
is clear that his assessment of Covington’s appeal is correct
and that there are no meritorious issues that could be raised.
In light of dictates contained in Commonwealth v. Lord, 553
Pa. 415, 719 A.2d 306 (1998) and Commonwealth v. West, 868
A.2d 1267 (Pa.Super. 2005), no issues have been preserved
for appeal and, accordingly, Covington’s judgment of sen-
tence should be affirmed. See also, Commonwealth v.
Goodwin, 928 A.2d 287 (Pa.Super. 2007).

BY THE COURT:
/s/Cashman, J.

1 Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d.
493 (1967) and Commonwealth v. McClendon, 495 Pa. 467,
434 A.2d 1185 (1981).

Commonwealth of Pennsylvania v.
Cecil Earl Grow

Post-Conviction Relief—Restitution—Appeal

1. Defendant appeals from the denial of his post-convic-
tion relief petition, asserting claims of ineffectiveness of
trial counsel for failure to file or consult Defendant with
regard to post-sentencing motions or appeal, failing to raise
issues of excessive restitution on appeal and for excessive
restitution.

2. Defendant pled guilty to a third-degree felony charge
of theft of services, for personal use of a business cellular
phone and was sentenced to probation. Defendant failed to
reimburse his employer for charges incurred, despite
acknowledgement of responsibility for same.

3. The standard range for said charge was nine to sixteen
months; however, the Court sentenced Defendant to seven
years probation and restitution in excess of $5,000. Neither
the Defendant nor his counsel objected to or corrected the
factual summary provided by the Commonwealth regarding
the amount of restitution owed.

4. The PCRA Court must determine whether counsel was
ineffective for failing to consult with the Defendant with
regard to an appeal and, in doing so, must also determine
whether there is a reason to think the Defendant would
appeal and whether this Defendant demonstrated a desire
to appeal.

5. Trial counsel testified that the Defendant was advised
of his appellate rights by the Court, that the Defendant made
no attempt to contact her with regard to an appeal and that
an appeal would have been “highly unusual” to modify a pro-
bationary sentence when the guidelines set forth incarcera-
tion in each range. The Court contended that counsel was not
ineffective for failing to pursue an appeal.

6. Upon review of Defendant’s post-conviction relief
petition, the Court reviewed the exhibits regarding restitu-
tion and amended the restitution to reflect the amount
incurred for the period in which Defendant acknowledged
responsibility. The record supports this amount and
Defendant’s petition was granted in part by the amendment
to the restitution order.

(Angel L. Revelant)

Shaun Byrne for the Commonwealth.
David A. Hoffman for Defendant.

No. CC200601213. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 21, 2008—The appellant, Cecil Earl

Grow, (hereinafter referred to as “Grow”), has filed the
instant appeal as the result of the denial of his petition for
post-conviction relief following a hearing. In his concise
statement of matters complained of on appeal, Grow has
asserted three claims of the ineffectiveness of his trial coun-
sel, which should have entitled him to post-conviction relief.
Initially, Grow maintains that his trial counsel was ineffec-
tive in failing to consult with him as to whether or not he
wished to file a post-sentencing motion or an appeal. Grow
next maintains that the amount of the restitution order was
excessive and illegal since it was not supported by the
record. As a corollary to this argument, Grow has suggested
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that his trial counsel was ineffective for failing to raise the
excessiveness of his ordered restitution.

The record in this case reveals that on November 14,
2006, Grow entered a plea of guilty to the charge of theft of
services, a felony in the third degree, in exchange for a sen-
tence of probation, which was to be set by this Court. The
Guidelines in Grow’s case were six months in the mitigated
range; nine to sixteen months in the standard range; and,
nineteen months in the aggravated range. Grow was
employed by Lisle Zehner, III, as a salesman and as a part of
his employment he was given a cellular phone to use in fur-
therance of his employment. Despite the fact that this was to
be used only for business purposes, in the months of
November and December of 2005, it is alleged that Grow
made over five thousand dollars in personal phone calls
without the victim’s permission to use this phone for his per-
sonal business and Grow refused to pay the victim for the
charges that he incurred. Despite his refusal to reimburse
the victim for these charges, Grow did write the victim a let-
ter acknowledging that he was responsible for these charges.

In accepting Grow’s plea of guilty and the plea agreement
offered by the Commonwealth, this Court sentenced him to a
period of probation of seven years, during which he was to
pay restitution in the amount of five thousand, six hundred
three dollars.1 After the Assistant District Attorney had
recited the facts to support Grow’s plea of guilty to this
charge, neither he nor his counsel indicated that they had
any additions or corrections to that summary of the facts. In
addition, when Grow was asked whether or not he would like
to exercise his right of allocution, he did not, nor at any time
did he suggest that the restitution figure that was provided
to this Court was in error. Following the imposition of his
sentence, Grow was advised of his post-sentencing rights,
and, in particular, his right to file a motion seeking to chal-
lenge the validity of his plea of guilty, a motion seeking to
modify his sentence or a motion in arrest of judgment or, in
the alternative, his right to file an appeal to the Superior
Court. No post-sentencing motions were ever filed nor was
an appeal to the Superior Court filed; however, Grow did file
a timely petition for post-conviction relief.

In order to be entitled to post-conviction relief a petition-
er must establish his eligibility pursuant to Section 9543(a)
of that Act,2 which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprisonment,
probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or

innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.

(iv) The improper obstruction by government offi-
cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
lawful maximum.

(viii) A proceeding in a tribunal without jurisdic-
tion.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar
as it references “unitary review” by Pennsylvania
Supreme Court Order of Aug. 11, 1997, imd. effec-
tive.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing Grow’s claims in light of these eligibility
requirements, it is clear that his petition has been timely
filed and that the allegations of the ineffectiveness of his
trial counsel would establish a basis upon which, if proven,
he would be entitled to relief. In addition to meeting these
requirements, Grow must also establish that his claims have
not been previously litigated. In Commonwealth v. Peterkin,
538 Pa. 455, 649 A.2d 121 (1994), the Pennsylvania Supreme
Court decided that a petitioner could not relitigate claims
previously decided under the guise of the claim of the inef-
fectiveness of his counsel. See also, Commonwealth v. Abu-
Jamal, 574 Pa. 724, 833 A.2d 719 (2003). However, in
Commonwealth v. Collins, 585 Pa. 45, 888 A.2d 564 (2005),
the Pennsylvania Supreme Court recognized that there is a
separate and distinct claim that is being asserted when the
claim of the ineffectiveness is being made even as it pertains
to an issue that has been previously litigated since the claim
that is being raised is the stewardship of the petitioner’s
counsel which affects his rights under the Sixth Amendment
of the United States Constitution and under Article I, Section
9 of the Pennsylvania Constitution.

In reviewing a claim of ineffectiveness it is well-settled
that the law presumes that counsel was effective and that the
petitioner asserting that claim of ineffectiveness bears the
burden of proving it. Commonwealth v. Khalil, 806 A.2d 415
(Pa.Super. 2002).  In Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States
Supreme Court set forth the standards for the performance
and prejudice for evaluating the conduct of counsel. These
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standards were adopted by the Pennsylvania Supreme Court
in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987),
and require that a defendant prove a three-prong test, the
first being that the claim currently being asserted has
arguable merit; second, that counsel had no reasonable basis
for his action or omission; and, third, that the defendant was
prejudiced by his counsel’s conduct.  In Commonwealth v.
Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999), the Supreme
Court set forth the burden of proof imposed upon a petition-
er in establishing the claim of ineffectiveness.

To show ineffective assistance of counsel which so
undermined truth-determining process that no
reliable adjudication of guilt or innocence could
have taken place, post-conviction petitioner must
show: (1) that claim is of arguable merit; (2) that
counsel had no reasonable strategic basis for his or
her action or inaction; and, (3) that, but for the
errors and omissions of counsel, there is reason-
able probability that outcome of proceeding would
have been different.

The standard for review of an order denying post-convic-
tion relief is to determine whether or not the record supports
the PCRA Court’s decision and whether the PCRA Court’s
decision is free from legal error. Commonwealth v. Allen,
557 Pa. 135, 732 A.2d 582 (1999). A PCRA Court’s findings
will not be disturbed unless there was no support for those
findings in the certified record. Commonwealth v. Carr, 768
A.2d 1167 (Pa.Super. 2001).

Grow’s first claim of error is that his trial counsel was
ineffective for failing to consult with the defendant to deter-
mine whether or not he wished to file a post-sentencing
motion or an appeal. In Roe v. Flores-Ortega, 528 U.S. 470,
120 S.Ct. 1029, 145 L.Ed. 985 (2000), the United States
Supreme Court decided the question of whether or not trial
counsel was ineffective for not filing a notice of appeal when
the defendant had not clearly stated that he wished either to
file an appeal or to forego his appellate rights.

If counsel has consulted with the defendant, the
question of deficient performance is easily
answered: Counsel performs in a professionally
unreasonable manner only by failing to follow the
defendant’s express instructions with respect to an
appeal. See supra, at 1034 and this page. If counsel
has not consulted with the defendant, the court
must in turn ask a second, and subsidiary, question:
whether counsel’s failure to consult with the defen-
dant itself constitutes deficient performance. Roe
v. Flores-Ortega, supra, 528 U.S. at 478.

In rejecting the premise that the failure to consult with his
client automatically establishes a claim of the ineffective-
ness of counsel the Court established a standard for making
that determination.

We instead hold that counsel has a constitutionally
imposed duty to consult with the defendant about
an appeal when there is reason to think either (1)
that a rational defendant would want to appeal (for
example, because there are nonfrivolous grounds
for appeal), or (2) that this particular defendant
reasonably demonstrated to counsel that he was
interested in appealing. In making this determina-
tion, courts must take into account all the informa-
tion counsel knew or should have known. See Id., at
690, 104 S.Ct. 2052 (focusing on the totality of the
circumstances). Roe v. Flores-Ortega, supra, 528
U.S. at 480.

At the time of the hearing on Grow’s petition for post-con-
viction relief, both he and his trial counsel testified. His trial
counsel, Leslie Perlow, (hereinafter referred to as “Perlow”),
indicated that at no time following the entry of his plea did
Grow ever contact her and indicate that he wished to file
either post-sentencing motions or an appeal. Perlow testified
that at no time following the entry of Grow’s plea did he ever
contact her by phone or in writing to ask her to pursue the
appeal or modification of sentence. She also testified that
this Court advised Grow of his post-sentencing rights, which
included the right to file a petition seeking to modify his sen-
tence or direct appeal to the Superior Court and Grow, had
indicated that he had no questions with respect to those
rights. PCRA Transcript, page 5. In addition, Perlow indicat-
ed, based upon her then twenty-one years of experience in
representing criminal defendants that it would be highly
unusual for anyone to seek to modify their sentence of pro-
bation when the guidelines called for incarceration in each
of the ranges. PCRA Transcript, page 7.

Grow also testified at the time of the sentencing that he
indicated that at no time after he entered his plea did he and
Perlow ever discuss the filing of any post-sentencing motions
or an appeal. Although he suggested that he was never
advised of these rights, the sentencing transcript clearly
refutes that contention as this Court advised him of his rights
and asked him whether or not he had any questions with
respect to his post-sentencing rights and/or his sentence to
which he answered no on both occasions.

In reviewing the case in the totality of the circumstances,
it is clear that no rational individual would have expected an
appeal to be taken from a sentence which fell substantially
below the mitigated range for this particular crime. Grow
acknowledged his responsibility for the commission of this
theft in open Court and also acknowledged his responsibility
in a letter that was written to the victim apologizing for his
conduct. When viewed in this context, it is clear that trial
counsel was not ineffective for failing to pursue post-sen-
tencing motions and/or an appeal, which were never
requested by Grow.

Grow’s next two claims of error are intertwined since he
alleges that his sentence was illegal in that the restitution
that was ordered exceeded the amount to which he would
have been responsible and that his trial counsel was ineffec-
tive for failing to raise the illegality or excessiveness of his
restitution sentence. A defendant cannot be ordered to make
restitution for an amount that exceeds the amount that he
stole and the record must support the order of restitution.
Commonwealth v. Reed, 543 A.2d 587 (Pa.Super. 1988). At
the time of the entry of this plea, Grow acknowledged that he
had received the cellular phone from his employer and that
it was to be used for business purposes only. At the hearing
on his petition for post-conviction relief, Grow acknowledged
that he had received the phone in October of 2005 and had it
until the December 12, 2005 bill had been received by the
victim. That bill indicated a total amount due of five thou-
sand one hundred twenty-one and eleven cents, which
included an outstanding previous balance of one thousand
four hundred seventeen and thirteen cents. The billing peri-
od was from November 12, 2005 through December 11, 2005.
This bill also included a summary of the calls made and
received by this particular phone. The original restitution
order was for the gross amount of the December 12, 2005
bill. Grow indicated at the time of the entry of this plea that
he had made all of the unauthorized calls during November
and December and that he was responsible for those
charges. In addition, he wrote a letter to the victim indicat-
ing that he was sorry for his actions.

When the question of the amount of restitution was raised
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in his post-conviction petition, this Court reviewed the
exhibits that were a part of the Commonwealth’s case and
ordered a change in the restitution to reflect the charges
incurred from November 12, 2005 through December 11,
2005, the period in which Grow had that phone and made
those unauthorized calls. That amount was three thousand
seven hundred three dollars and ninety-eight cents and is
supported by the bill that was submitted in connection with
the use of that cellular phone. Based upon Grow’s acknowl-
edgement of his responsibility for the unlawful use of this
phone and the statement showing a number of calls and the
cost of those calls, it is clear that the record supports the
order of restitution in the amount of three thousand seven
hundred three dollars and ninety-eight cents. Accordingly, it
is clear that this Court properly corrected the restitution
order when it granted a portion of Grow’s petition for post-
conviction relief with respect to the amount of the restitu-
tion. While Grow’s counsel did not file a motion seeking to
modify the amount of restitution, she was never asked to and
her failure to file that motion does not result in any prejudice
to Grow since he has had the restitution order modified to
reflect that which the Commonwealth proved. Since there
was no basis upon which Grow was entitled to any further
relief, it is clear that his petition for post-conviction relief
was properly denied.

BY THE COURT:
/s/Cashman, J.

Dated: August 21, 2008

1 This amount was reflected on the December, 2005 cellular
phone bill submitted to Mr. Zehner. The restitution amount
was later amended to $3,703.98, which actually reflected the
charges that were made in the November and December
billing period. The original amount reflected not only those
charges but also a previous outstanding balance of $1,417.13.
As a result of Grow’s petition for post-conviction relief, he
was granted that relief in that a new restitution order was
entered reflecting the true amount that was owed.
2 42 Pa.C.S.A. §9543(a).
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Thomas S. White, Mark G. Trombetta, M.D.,
Robert E. Faust, Leonard C. Highley,

and H. Scott Hawkins v.
Township of Upper St. Clair, Robert Crown

t/d/b/a Crown Communications, and
Barbara Crown, his wife

Laches

1. Plaintiff, along with other residents who are no longer
plaintiffs, filed suit against Defendants challenging a com-
munications tower constructed in a local park. Plaintiffs
sought declaratory judgment, injunctive relief and a writ of
mandamus to have the tower removed and the lease to con-
struct the tower declared null and void. The trial court
granted summary judgment and preliminary objections. The
overriding theory for dismissal was whether Plaintiffs had
standing to pursue the matter. Commonwealth Court deter-
mined that Plaintiffs did have standing and remanded the
case to consider defenses not yet addressed and to resolve
disputed issues of fact.

2. Defendants asserted, inter alia, laches. On remand, the
Court ordered a reverse bifurcation on the defenses of waiv-
er, estoppel, and laches and dismissed the complaint based
on laches.

3. In April 1996, Township Commissioners held a meet-
ing, open to the public, where they enacted a local ordi-
nance directing township officials to enter into a lease
with Defendant Crown to build the tower in Boyce Park.
The Pittsburgh Post Gazette, on April 10, 1996, published
the new ordinance. In June 1996, Defendants Crown and
Township reached an agreement to build the tower and
lease the property. This agreement was available for pub-
lic review. Construction of the tower commenced and was
time consuming, noisy and, attracted onlookers to the site.
On August 28, 1996, a local newspaper published an arti-
cle about the tower, the lease relating to the construction
of the tower, and that Allegheny County had deeded the
park property where the tower was being built to the
Defendant Township “strictly for public and recreational
use.” On September 20, 1996, a Township resident circu-
lated an eight-page newsletter to residents about the
tower. The newsletter was marked “urgent.” Plaintiff and
his wife received a copy of the newsletter and forwarded
it to Township Commissioners noting objections to the
tower. Further, Plaintiff testified that he first noted the
tower being constructed on October 2, 1996. On October 5,
1996, Plaintiff wrote a Township Commissioner complain-
ing about the tower. On November 20, 1996 Plaintiff filed
a complaint.

4. Laches bars relief when a complaining party fails to
exercise due diligence in obtaining information upon which
to institute an action and the lack of promptness prejudices
another. Stilp v. Hafer, 718 A.2d, 290, 292, 294 (Pa. 1998). In
this case, Plaintiff exhibited a lack of due diligence because
despite having knowledge about the tower’s construction,
Plaintiff did not threaten to initiate a law suit nor did he file
a law suit until after the tower was constructed. Further,
Defendants were prejudiced by this inaction because they
completed construction. Had Plaintiff been diligent in filing
his action, assuming the validity of his complaints, the proj-
ect would have been terminated.

(Margaret M. Cassidy)

David F. Toal and Robert W. Kennedy, Jr. for Plaintiff.
Charles P. McCullough for Upper St. Clair Township.
Eric G. Soller for Robert Crown, t/d/b/a Crown Communi-
cations and Barbara Crown.

No. GD 96-016806. In the Court of Common Pleas for
Allegheny County, Pennsylvania, Civil Division.

OPINION

BACKGROUND
O’Brien, J., June 19, 2008—The factual allegations, theo-

ries of relief and procedural history of this declaratory judg-
ment/equity action can be found in White v. Township of
Upper St. Clair, 799 A.2d 188 (Pa.Cmwlth. 2002). By Order
dated June 8, 2007, I ordered that trial would proceed by
reverse bifurcation on the defenses of waiver, estoppel and
laches. Trial began on October 17, 2007 and ended on
October 19, 2007. After reviewing proposed factual findings
and legal conclusions by the parties, I found that Leonard C.
Highley, the sole remaining plaintiff unreasonably delayed
this action to the prejudice of defendants and dismissed the
Complaint based on laches. Post-trial motions were denied in
an Order dated February 29, 2008.1

DISCUSSION
Laches is an equitable doctrine that bars relief
when a complaining party is guilty of want of due
diligence in failing to promptly institute an action
to the prejudice of another…. The test for due dili-
gence is not what a party knows, but what he might
have known by the use of information within his
reach…. Prejudice may be found where there has
been some change in the condition or relations of
the parties which occurs during the period the
complainant failed to act.

Stilp v. Hafer, 718 A.2d 290, 292, 294 (Pa. 1998). A party
asserting laches must prove it by clear, precise and unequiv-
ocal evidence. Board of Education v. Philadelphia
Federation of Teachers, 397 A.2d 1273 (Pa.Cmwlth. 1979).

This dispute revolves around the construction of a 350-
foot high communications tower on .428 acres of approxi-
mately 475 acres that comprise Boyce Park in the
Township of Upper St. Clair. The tower was built by the
Crown defendants (“Crown”) pursuant to a ground lease
between Crown and the Township dated June 28, 1996.
Excavation and clearing of the property, as well as other
preparation work, began in the summer of 1996. Actual
construction began on October 1, 1996, and the tower was
completed by October 12, 1996. On November 14, 1996,
plaintiff, along with other township residents who are no
longer plaintiffs, filed a Praecipe for Writ of Summons. On
November 20, 1996, they filed a Complaint seeking
declaratory and injunctive relief to have the lease declared
null and void and to have the tower removed. The record
reveals clear, precise and unequivocal evidence that Mr.
Highley is guilty of laches.2

On April 1, 1996, at a meeting open to the public, com-
missioners enacted Ordinance No. 1710, which directed
township officials to enter into a lease agreement with
Crown to build the tower in the park. Enactment of the
Ordinance was published in the Pittsburgh Post Gazette on
April 10, 1996.

On June 28, 1996, Crown and the Township signed the 25
year commercial lease which, inter alia, specifically pro-
vided for the erection of a 350-foot communications tower.
The lease was available for public inspection at all relevant
times.

The extensive preparation work for the tower, including



page 472 volume 156  no.  24Supplement to The Lawyers Journal

excavation and drilling 40-foot holes for the pouring of the
foundation, was time consuming and noisy and attracted
onlookers.

On August 28, 1996, an article on the tower appeared in
The Advertiser, a newspaper distributed in the South Hills
section of Allegheny County, including Upper St. Clair
Township. The article, which referred to the commercial
lease and the planned size of the tower, mentioned that
Allegheny County had deeded the park to the Township
“strictly for public and recreational use.”

On or about September 20, 1996, Matthew McLaughlin,
a Township resident, circulated an eight page newsletter
to residents of Deerfield Manor, a section of the Township.
The newsletter, which was marked “urgent,” was devoted
entirely to the planned construction of the tower. Mr.
McLaughlin opined in the newsletter, inter alia, that such
a tower would violate the deed restrictions. Plaintiff and
his wife, as residents of Deerfield Manor, received the
newsletter and discussed it. Mrs. Highley cut out a clip-
and-mail form from the newsletter and sent it to the
Township Board of Commissioners, indicating her objec-
tion to the proposed tower.

Plaintiff testified that he first saw the tower being con-
structed on October 2, 1996. On October 5, he sent a letter to
a Township commissioner complaining of same.

It is clear from the above factual recitation that the
planned construction of the tower “might have [been] known
[to plaintiff] by the use of information within his reach”
months before work on the tower began. Stilp, supra, at 294.
Moreover,

[b]y no later than October 5, 1996, plaintiff Highley
was actually aware: (a) that Crown Communica-
tions was constructing a commercial tower in
Boyce Park; (b) that the construction was pursuant
to a Ground Lease under which Crown was to pay
$2,400 per month to the Township; (c) that the
Township authorized construction of the tower pur-
suant to ordinances passed in April and May of
1996; (d) that the parcel of land on which the
Crown tower was to be constructed was subject to
a deed restriction limiting use to recreation, con-
servation and historic purposes; and (e) the rea-
sons provided by the Township for the need for the
new communication tower.

Defendants’ joint proposed findings of fact, no. 15.

Despite all of the above, plaintiff neither threatened to
bring legal action to prevent the tower’s construction nor
demanded that construction cease. Instead, he waited until
a month after the tower was finished before filing suit. Had
plaintiff been diligent (and assuming the validity of his
arguments regarding the legality of the tower), the project
would have been nipped in the bud. Crown would not have
spent well over a million dollars to put the tower in Boyce
Park and the Township would not have switched its reliance
from the old tower to the new tower for its police and emer-
gency communications system. Thus, the record amply
demonstrates that plaintiff ’s lack of due diligence has prej-
udiced defendants.

BY THE COURT:
/s/O’Brien, J.

Dated June 19, 2008

1 Plaintiff filed the instant appeal from this Order. Judgment
has not been entered.
2 I agree with plaintiff that his failure to object to the con-

struction of a 180-foot high communications tower in the
park in 1991 implicates neither the doctrine of equitable
estoppel nor the doctrine of waiver. I further agree that any
waiver by Allegheny County cannot defeat plaintiff ’s
claims.

Joseph Tierney and Rita Tierney,
his wife v.

Zoning Hearing Board of the
Municipality of Monroeville,

Municipality of Monroeville and
James Kirkpatrick and

Joyce Kirkpatrick, his wife
Zoning—Variance—Setback Requirements—R-1 Residential
Zoning District

1. Kirkpatricks applied for a variance to construct a one-
story addition that would encroach five (5') feet into the
required fifteen (15') side yard.

2. Tierneys, owners of property on the side closest to the
proposed addition, expressed public safety concerns that
emergency personnel would not have enough space to get
between their house and the Kirkpatricks’ house in case of
an emergency.

2. The Board determined that Kirkpatricks satisfied the
criteria needed to obtain a dimensional variance.

3. On appeal, the Court determined that the Board erred
and reversed its decision because the Municipalities
Planning Code 53 P.S. §10910.2(a) requires applicant to
prove, inter alia, unique physical conditions peculiar to the
property and unnecessary hardship. They were successfully
using their property as a single-family dwelling unit.

(Lynn E. MacBeth)

Robert W. Kennedy for Tierneys.
Robert J. Wracher for Zoning Hearing Board of the
Municipality of Monroeville.
Craig H. Alexander for the Municipality of Monroeville.
James and Joyce Kirkpatrick, pro se.

No. SA 07-001081. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., July 7, 2008—This appeal arises from the deci-

sion of the Zoning Hearing Board of the Municipality of
Monroeville (“Board”) dealing with Property located at
1312 Knollwood Drive in the Municipality of Monroeville,
owned by Intervenors, James and Joyce Kirkpatrick. The
Property is located in an R-1 residential zoning district. The
Kirkpatricks sought a variance pursuant to Section 510.3 of
the Zoning Code of the Municipality of Monroeville
(“Code”) in order to build a one-story, 25 feet by 13 feet
addition onto their existing home on the Property. The pro-
posed addition would increase their living space and would
encroach five feet into the required fifteen feet side yard.
The Kirkpatricks’ Property is located on a corner lot and is
subject to a thirty foot front yard setback on two sides and a
sewer easement runs through the rear yard. Appellants
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Joseph and Rita Tierney own property directly abutting the
Kirkpatricks’ Property on the side closest to the proposed
addition. At a hearing in front of the Board, the Tierneys
expressed public safety concerns relating to the
Kirkpatricks’ proposed addition. They noted that due to
high ground elevation, trees and structures in their subdivi-
sion are susceptible to lighting strikes and fires. They are
worried that emergency personnel would not have enough
space to get between their house and the Kirkpatricks’
house in case of an emergency. The Board determined that
the Kirkpatricks satisfied the criteria needed to obtain a
dimensional variance. It is from that decision that the
Tierneys appeal.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence.
Mars Area Residents v. Zoning Hearing Board, 529 A.2d
1198, 1199 (Pa.Cmwlth. 1987). Substantial evidence is
such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. Valley View Civic
Association v. Zoning Board of Adjustment, 462 A.2d 637
(Pa. 1983).

The Board erroneously granted the Kirkpatricks’
request for a dimensional variance from Section 510.3 of the
Code. The standards for granting a variance are set forth in
the Municipalities Planning Code (“MPC”) 53 P.S.
§10910.2(a):

1. That there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. That because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. That the unnecessary hardship has not been cre-
ated by the applicant;

4. That the variance is not detrimental to the public
welfare; and

5. That the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

The Kirkpatricks failed to satisfy their burden of proof to
obtain a side yard variance. The only reason given for the
proposed addition was the desire for additional floor space.
They are currently successfully using their Property as a
single-family dwelling unit. Our Supreme Court has held
that “the mere desire to provide more room for a family
member’s enjoyment fails to constitute the type of “unnec-
essary hardship” required by the law of this Common-
wealth.” Larsen v. Zoning Board of Adjustment, 672 A.2d
286, 290 (Pa. 1996).

Based upon the foregoing, there are no facts in this case
to support the granting of a dimensional variance. Therefore,
the Board’s decision is reversed.

ORDER OF COURT
AND NOW, this 8th day of July, 2008, based upon the fore-

going Opinion, the decision of the Zoning Hearing Board of
the Municipality of Monroeville is reversed.

BY THE COURT:
/s/James, J.

David Hertzog v.
Zoning Board of Adjustment

of the City of Pittsburgh
and City of Pittsburgh

Zoning—Building Permit—Legally Nonconforming Setback
—Local Neighborhood Commercial Zoning District (LNC)
—Second Story Addition Blocking Adjacent Owner’s View
—Residential Compatibility Standards

1. Property owner applied for occupancy and building
permit to construct a second story addition on an existing
two-story commercial building in a Local Neighborhood
Commercial Zoning district (LNC).

2. The Zoning Board of Adjustment granted property
owner’s request. Adjacent property owner appealed, stating
that expansion is subject to the Residential Compatibility
Standards requiring minimum side setback of fifteen (15')
feet for commercial buildings.

3. Adjacent property owner claimed that the view from
his second floor window will be of a blank wall, and it will be
difficult to maintain the original clapboard siding on the res-
idence if the proposed addition is constructed.

4. The appeal was denied because the proposed expan-
sion is for a lawful permitted use in the zoning district, the
only existing building footprint (creating non conforming
setbacks) is nonconforming, and the addition does not violate
any section of the Code.

(Lynn E. MacBeth)

Tammy L. Ribar for David Hertzog.
Lawrence H. Baumiller for Zoning Board of Adjustment and
City of Pittsburgh.

No. SA 08-000083. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., August 18, 2008—This appeal arises from the

decision of the Zoning Board of Adjustment of the City of
Pittsburgh, (hereinafter “Board”) dealing with a commercial
building owned by Big Air Development LLC (hereinafter
“Big Air”) and located at 415 Gettysburg Street in the 14th
Ward of the City of Pittsburgh (hereinafter “Subject
Property”). The Subject Property is located in a Local
Neighborhood Commercial (hereinafter “LNC”) zoning dis-
trict and conforms to the primary use standards for LNC.
The Subject Property is an irregularly shaped lot with a par-
tial two-story structure that has a 3.75-inch setback from the
south-westerly property line. This setback is legally non-
conforming.

On August 31, 2007, Big Air submitted an application for
an occupancy and building permit for permission to con-
struct an 11 x 20 foot extension to the second floor of the
existing two-story Commercial Building. On September 21,
2007, the Building Permit was issued to Big Air.

On October 5, 2007, David Hertzog (hereinafter
“Appellant”), the owner of 419 Gettysburg Street in the 14th
Ward of the City of Pittsburgh, an adjacent property to the
Subject Property, filed an Application for Appeal from the
Decision of the Zoning Administrator approving the Building
Permit. On December 20, 2007, the Board rendered a written
decision denying the Appellant’s Appeal. This timely appeal
followed.

Where the trial court takes no additional testimony, the



page 474 volume 156  no.  24Supplement to The Lawyers Journal

scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made
findings not supported by substantial evidence. Mars Area
Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987).

An abuse of discretion will be found only where the find-
ings are not supported by substantial evidence. Larson v.
Zoning Board of Adjustment of the City of Pittsburgh, 672
A.2d 286, 288 (Pa. 1986). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic Association
v. Zoning Hearing Board of Adjustment, 462 A.2d 637 (Pa.
1983).

There is no dispute that the structure is legally noncon-
forming. The Appellant contends since the Subject
Property is situated in an LNC and is immediately adjacent
to an R2-L zoning district, its expansion is subject to the
Residential Compatibility Standards, (hereinafter “RCS”)
which require a minimum side setback of fifteen feet (15')
for Commercial Buildings. Furthermore, the Appellant
contends that the view from the Appellant’s second floor
window on the southeast side of his residence will be of a
blank wall and it will be difficult to maintain the original
clapboard siding on the residence if the proposed addition
is constructed.

The Board determined that Pursuant to the City of
Pittsburgh Zoning Code Section 921.03.D.1., the Subject
Property may be enlarged, expanded or extended by right so
long as such expansion does not increase the degree of non-
conformity. The Board relied upon Nettleton v. Zoning Board
of Adjustment of the City of Pittsburgh, 828 A.2d 1033 (Pa.
2003). The Board found that the proposed second story addi-
tion will not expand or increase the degree of nonconformi-
ty with the requirements of the RCS, nor will it make the
structure nonconforming in any other respect.

The proposed expansion is for a lawful permitted use in
the zoning district. The height is permitted, the use is per-
mitted, and only the existing building footprint (creating
nonconforming setbacks) is nonconforming. A review of
the record and applicable Zoning Code also shows that the
addition does not violate any section of the Code.
Therefore, the decision of the Board is affirmed and the
appeal is dismissed.

ORDER OF COURT
AND NOW, this, 21st day of August, 2008, it is hereby

ORDERED, ADJUDGED and DECREED that the decision
of the Zoning Board of Adjustment of the City of Pittsburgh
is hereby affirmed and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Carol Palmer v.
Black Box Corporation of Pa.;

Thomas Yancich; Marshall Limetti;
Timothy Huffmeyer; Michael McAndrew;

and Fred Young
Wrongful Discharge—Conspiracy

1. Plaintiff filed an action asserting that she was not paid
overtime wages as required under the Pennsylvania
Minimum Wage Law, Section 333 101 et seq.; that she was

wrongfully discharged when she raised the failure to pay the
overtime; and, that the individual Defendants conspired in
her termination.

2. Defendants, except Defendant Young, filed preliminary
objections to Plaintiff ’s claims that she was wrongfully dis-
charged in retaliation for raising overtime pay issues and
that Defendants could not conspire with Defendant Blackbox
since they were employee-agents of Defendant Blackbox.
Defendants did not raise preliminary objections to
Plaintiff ’s claim that she was not properly paid overtime
wages.

3. Defendants asserted that Plaintiff cannot maintain a
wrongful discharge action where she has statutory relief
through the Fair Labor Standards Act.

4. Preliminary objections were overruled because even
though a statutory remedy may be available to the Plaintiff,
that remedy did not include damages for wrongful dis-
charge. Additionally, although employees, as agents of their
corporate employer, cannot conspire with the corporation,
Plaintiff stated she was suing Defendants in their individual
capacities.

(Margaret M. Cassidy)

Joseph H. Chivers for Plaintiff.
Jeremy A. Mercer and Thomas R. Johnson for Defendants.

No. GD 07-027138. In the Court of Common Pleas for
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., August 28, 2008—This matter involves the

five count complaint filed by Plaintiff, Carol Palmer,
(“Palmer”) against Defendants, Black Box, Inc., Thomas
Yancich, (“Yancich”), Marshall Limetti (“Limetti”), Timothy
Huffmeyer, (“Huffmeyer”), Michael McAndrew,
(“McAndrew”), and Fred Young, (“Young”), (“Black Box” or
Individual Defendants, Respectively).

Palmer claims, as an employee of Black Box, she was not
paid overtime wages that were due under the Pennsylvania
Minimum Wage Law, 43 P.S., Section 333 101 et seq. (Count
I). When she complained to her supervisor, she was termi-
nated. While she was told her termination was due to job
elimination, she contests that, and avers this to be a sham,
and that other people are still doing the work she used to do.
She further claims that her discharge was in retaliation for
her raising the overtime question, and is, therefore, a wrong-
ful discharge, and contrary to PA Public Policy. (Count II).
She also claims that the individual Defendants all conspired
against her to bring about her termination. (Counts III, IV
and V).

Defendants, save Young, all filed Preliminary
Objections to Counts II through V, but not to Count I. In
essence, Black Box argues that there can be no termina-
tion against public policy when that employee has any
other statutory relief available to her, to-wit, an action
under Federal Law, the Fair Labor Standards Act,
(“FLSA”). Their starting point is Phillips v. Babcock &
Wilcox, 503 A.2d 36 (Pa.Super. 1986). That case involved a
discharge because an employee had filed a Workers’
Compensation Claim yet got no relief in Court because he
was a member of a Union that had gone to arbitration for
him. The Honorable John Brosky writing for the Court
said: “we hold that an action for the tort of wrongful dis-
charge is available only when the employment relationship
is at will” 503 A.2d at 38. In this, he alluded to Geary v.
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United States Steel Corporation, 319 A.2d 174 (Pa. 1974), a
Pa. Supreme Court Case as a “very narrow exception,” to
the at-will doctrine, but did recognize a cause of action
where “a clear mandate of public policy has been violated
by the terminator.” 503 A.2d at 37.

Based on the language in Geary, one would think that ter-
mination for seeking the protections of the Workers’
Compensation Law would indeed be a clear violation of pub-
lic policy. The Phillips Court (Consisting of Judges Brosky,
Rowley and Spaeth, of which Spaeth dissented), however,
opined otherwise.

Further, while the facts of Phillips show that Phillips’
union did indeed seek arbitration, which resulted in his
restoration to his job, that is by no means certain. Unions are
not required to take every case to arbitration, and consider-
ation of union finances and lay person’s evaluation of the
case come into play. See Ford Motor Co. v. Huffman, 345 U.S.
330 (1953). A grievance process cannot substitute for going
to the Prothonotary, paying a filing fee, and having your case
heard as of right.

Defendants, here, in their excellent and able brief want
to take Phillips one step further and equate any other
statutory remedy that Plaintiff may have with a collective
bargaining agreement. In Spierling v. First American, 737
A.2d 125 (Pa.Super. 1999), a discharged nurse / adminis-
trator was found to have no cause of action for wrongful
discharge as against public policy. She had been asked by
Federal investigators to report any evidence of Medicare
fraud by her employer. She did so and was fired because
of it. Nevertheless, the Superior Court, again in an opinion
authored by the Honorable John Brosky, found no cause of
action because (1) Spierling was under no statutory duty
to report fraud, and (2) her employer did not ask her to
commit a crime. Judge Beryle Schiller dissented from
that ruling.

Spierling, whatever its value, does NOT stand for the
proposition asserted by Defendants, that is, a plaintiff has
no cause of action if there is any statutory remedy out
there. Defendants support for this assertion is found only in
Common Pleas Court opinions, which I have read, and do
NOT find persuasive, and a few Federal District Court
opinions which are equally unpersuasive, and not binding
on me in any case. Counsel has cited to Coyle v. Madden,
(2003 WL 2299922 (E.D. PA. 2003) and its reliance on
Jacques v. AK20 Intil, Inc., 619 A.2d 748, (Pa.Super. 1993).
Analysis of those cases sheds no light on our issue here.
Jacques sought to bring an age discrimination case as a
common law tort rather than follow the age discrimination
law, and the procedures thereunder. That has no applica-
tion here since Palmer is being fired because she sought
the benefits of the Pa. Minimum Wage Law. Thus, I find no
precedential value in Jacques. Of interest though is that
this is an opinion of U.S. District Judge Schiller, the dis-
senter in Spierling.

Moreover, Jacques involved Summary Judgment, not
Preliminary Objections, and substantial facts had been
developed on which the Trial Court based its ruling.

Finally, I have considered the Superior Court case of
Signora v. Liberty Travel, 886 A.2d 284 Pa.Super. (2005)
appeal denied., 919 A.2d 958, (Pa. 2007), which involves
similar issues including wrongful discharge, and claims for
violations of the Pennsylvania Minimum Wage Act, and the
Pennsylvania Wage Payment and Collection Law, 886 A.2d
284, at 288. I am aware that the verdict therein, and the
opinion of the Superior Court is based on a default judgment
being taken against Liberty Travel, and thus, it never had
the opportunity to raise the issues being raised here.
However, Liberty Travel fought the default judgment tooth

and nail, including an evidentiary hearing before the Trial
Judge who had granted the default; appeal to the Superior
Court; Petition for Allowance of Appeal to the Supreme
Court, and then an effort to raise it again before the
Superior Court reviewing the damages awarded. See 886
A.2d 284 at 289, 290.

Under the foregoing circumstances, I cannot believe that
the Superior Court, or the Supreme Court would not take
action, even in a default case, where the cause of action did
not even exist. That they did not leads me to OVERRULE
Defendants’ Preliminary Objections to the wrongful dis-
charge count.

As to the conspiracy counts, counsel for the defense has
appropriately cited Grose v. Proctor & Gamble, 866 A.2d 437
(Pa.Super. 2005), for the proposition that employees, as
agents of a corporation, cannot conspire with that corpora-
tion. The theory is that the corporation and its employ-
ees/agents are one, hence there, can be no conspiracy.
Counsel for Palmer does not contest that argument, but sim-
ply states that the individual Defendants are being sued only
in their individual capacity. Indeed, they are so identified in
the body of the complaint.

Therefore, after review and analysis, and bearing in mind
the standard to be applied when ruling on Preliminary
Objections, the Preliminary Objections of Defendants are
OVERRULED, and they are to answer within 30 days.

BY THE COURT:
/s/O’Reilly, J.

Dated: August 28, 2008

Joan McCauley v.
Daniel W. Pituch, DMD, M.D.;
Stephen J. Miloser, DMD; and

Jefferson Regional Medical Center
Medical Malpractice—Dental Malpractice—
Summary Judgment—Requirement of Expert Reports

1. After the entry of appearance and withdrawal of
appearance of numerous attorneys on Plaintiff ’s behalf over
a period of several months, Plaintiff failed to timely produce
expert reports supporting her claims of dental and medical
malpractice. The Court entered an order requiring Plaintiff
to produce said expert reports within 60 days. Plaintiff
requested no extension of time beyond the 60 days.

2. Several weeks after Plaintiff failed to produce the
reports by the 60 day deadline, leave to file motions for sum-
mary judgment was granted to the Defendants. Defendants’
motions for summary judgment were granted by the motions
judge because Plaintiff was unable to supply expert reports
supporting Plaintiff ’s theories of liability.

3. Plaintiff ’s numerous complaints concerning the
unfairness she perceived at the summary judgment argu-
ment and in the entire course of litigation are irrelevant
and without merit. Plaintiff was unable and remains unable
to supply expert reports in support of Plaintiff ’s position.
Said expert reports are necessary for Plaintiff to make out
her prima facie case. Because Plaintiff failed to provide
expert reports, the Defendants were entitled to summary
judgment.
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(Elizabeth A. Farina)

Joan McCauley, pro se.
Francis Garger for Stephen J. Miloser, DMD.
Jason J. Zivkovic for Daniel W. Pituch, DMD, M.D.
Richard J. Federowicz and Terry J. Yandrich for Jefferson
Regional Medical Center.

No. GD 05-015482. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., September 11, 2008—The Plaintiff in the

captioned dental malpractice action has appealed from
this Court’s Orders of April 7, 2008, in which we granted
the three Defendants’ Motions for Summary Judgment
and dismissed Plaintiff ’s claims against each of them,
with prejudice. Based on the procedural history set forth
below, it was proper for us to consider the Motions for
Summary Judgment on that date. Based on the substance
of the Motions and of Plaintiff ’s response, it was proper
to grant the Motions, and would have been improper to
deny them.

On April 7, 2008, the date of the argument on the Motions
for Summary Judgment, a new attorney, Daniel W.
Ernsberger, had entered a Praecipe for Appearance on
behalf of Plaintiff, and appeared at the argument on her
behalf.

According to the docket entries, the Honorable R.
Stanton Wettick of this Court had entered an order on June
15, 2007, allowing Plaintiff ’s counsel at that time, Kenneth
D. Perkins, to withdraw, and staying all proceedings in the
matter for 60 days to allow her the opportunity to obtain
new counsel. No other attorney entered an appearance on
behalf of Plaintiff until Mr. Ernsberger did so in April
2008. However, Plaintiff indicates in her Statement of
Matters Complained of on Appeal that, in February 27,
2008, she had obtained an Attorney Thiel as counsel. No
appearance was entered then and there is no contention
that Judge Wettick’s 60-day time-frame was met. In addi-
tion, there is no indication that Plaintiff asked Judge
Wettick for more time.

On November 16, 2007, Judge Wettick entered three sep-
arate orders regarding each of the three Defendants,
requiring Plaintiff to produce expert reports within 60 days
(roughly, by January 16, 2008), and stating that “[t]his is the
last extension unless pltf. has an attorney who requests
more time.”

Two weeks after the deadline for Plaintiff ’s expert
reports had passed, on January 29, 2008, the Honorable
Eugene B. Strassburger III of this Court entered orders
granting Defendants Miloser and Jefferson Regional
Medical Center leave to file Motions for Summary
Judgment. On March 3, 2008, Judge Strassburger granted
Defendant Pituch leave to file a Motion for Summary
Judgment. All three of those Motions for Summary
Judgment were granted by the undersigned in April 2008.

On May 2, 2008 Plaintiff, pro se, filed a Motion for
Reconsideration. We denied the Motion without requiring an
Answer and without prejudice to Plaintiff ’s right to appeal.
She then filed the instant appeal.

In her Statement of Matters Complained of on Appeal,
Plaintiff raises numerous issues. Issues 1, 2 and 3 relate to
the actions of Judge Wettick, while issue 5 relates to Judge
Strassburger. Both Judge Wettick and Judge Strassburger
have filed Opinions discussing the aspects of the case with
which they dealt.

The portions of Plaintiff ’s Statement of Matters
Complained of on Appeal which arguably relate to the

undersigned are fully quoted below:

4. APRIL 7, 2008 ARGUMENT HEARING

Dr. Levin’s expert report did find below [sic] the
standard of care with defendant Dr. Pituch for his
failing to give me “informed consent.” (I contend
I did not consent to the surgical procedures and I
am unable to retrieve a copy of the consent form
I signed.) I believe at the April 7, 2008 Argument
hearing it was in error that the total case was dis-
missed against defendant Dr. Pituch. Defendant
Dr. Pituch’s own supplemented “consult notes”
states he had no intention of doing the procedure
of a Lefort 1 in order for me to utilize his wrong-
ly placed dental implants. In fact, defendant
Pituch’s records recommend against the proce-
dure of a Lefort 1, his notes indicate that I am too
damaged for a major surgical movement of my
skull. Per Dr. Wessel’s March 2008 letter submit-
ted in my reconsideration I was left with the only
option of a Lefort 1 major surgery after defendant
Pituch’s placement of dental implants in the roof
of my mouth.

6. CONCEALMENT AND OR DISREGARD FOR
MY REQUESTS FOR PRODUCTION OF DOCU-
MENTS AND DISCOVERY

Defendants’ counsel withheld medical records
and radiographs they obtained from my signed
medical release authorizations. This information
was needed for expert reports. After the April 7,
2008 Argument hearing in front of the Honorable
Judge Friedman Attorney Ernsberger requested
from the defense counsels [sic] copies of my radi-
ographs. On April 22, 2007 [sic] Attorney
Ernsberger received 10-radiographs films from
defense counsel. I had requested these same
films/records from defense counsel with a proper-
ly filled out release and they were not provided to
me. Dr. Levin did not have them available for my
expert report. Missing from the radiographs that
Attorney Ernsberger received from defense coun-
sel on April 22, 2008 was a 1988 Ceph scans pre-
orthodontic which showed a proper Class 1 dental
occlusion. March 26, 2008 Dr. Buzzato gave me a
copy of this 1988 Ceph scan and told me I was
indeed a proper Class 1 dental occlusion before
defendant Pituch’s 2003 surgery. Dr. Buzzato told
me he provided copies to the attorneys for the
defendants in November 2006. Again, Dr. Levin
did not have this evidence available when he
wrote my report.

7. OTHER RELEVANT MATTERS OF MY
APPEAL

• Defense counsel did not honor my Request for
Production of Documents.

• In correspondences defense counsel wrote my
requests for Discovery was too “voluminous” and
did not honor my requests.

• Defendant Dr. Pituch signed a verification form
and gave false answers.

• Dr. Pituch did not list all of his surgical proce-
dures on my operative report.

• Due to Dr. Pituch’s $30,000.00 Addison Grant my
patient file was kept separate. I had great difficul-
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ty retrieving my records.

• Dr. Pituch performed unnecessary surgical pro-
cedures to apply against his grant that caused
harm.

• Dr. Pituch also billed Medicare for some of the
same surgical procedures he billed against the
grant.

• Dr. Pituch billed the Addison Foundation for
treatment not used.

• Defendant Dr. Miloser submitted false billing
statements related to my treatment plan. My origi-
nal billing statements are completely different than
what Miloser submitted for this case.

• Defendant Dr. Miloser billed me approximately
$17,500 plus interest for “planned” treatment, his
share of the grant. After his associate Dr. Pituch’s
surgery the treatment plan could not be done. I was
left in such a complex painful state.

• Dr. Miloser, a general dentist, could offer me no
assistance yet prolonged my suffering by not refer-
ring me to a Prosthodontist where I later learned
my only choice of treatment was a major skull revi-
sion surgery.

• Dr. Miloser for this case submitted false colored
lab photos of dental models, which were not of my
anterior teeth.

• Jefferson Medical Center refuses to supply me
with a copy of my original 1-page consent form and
a list of attending doctors of my surgery.

The Motions for Summary Judgment submitted by the
three Defendants were based primarily on the contentions
with which the undersigned agreed, that Plaintiff ’s expert
reports are inadequate. Defendant Dr. Miloser, the
prosthodontist, argues that the two expert reports pre-
pared by Dr. Wessel on Plaintiff ’s behalf are not critical of
any dentist or oral surgeon, and do not address causation.
Dr. Miloser also argues that the expert report prepared by
Dr. Levin does not mention the conduct of Dr. Miloser. As
to the Breach of Contract claim, Dr. Miloser argues that,
under the law, a physician is not a guarantor or warrantor
of a cure in the absence of a special contract. He argues
that there is no evidence that such a contract was entered
into or ever existed.

Defendant Dr. Pituch, the oral surgeon, also argued in his
Motion for Summary Judgment that his treatment of
Plaintiff is not criticized in the expert reports filed. In Dr.
Levin’s expert report, his only criticism of Dr. Pituch is
based on Pituch’s alleged failure to advise Plaintiff that addi-
tional surgery might have been required if she was not satis-
fied with the procedure Dr. Pituch was to perform. Dr. Levin
stated that “if the maxillary advancement had been per-
formed prior to implant placement [Plaintiff] would not have
required the initial fabrication of the overdenture which
resulted in her jaw pain and feeling of limited space for her
tongue.” (Report of Dr. Lawrence M. Levin dated January
11, 2008, page 6, attached as Exhibit A to Defendant Pituch’s
Motion for Leave of Court to File Motion for Summary
Judgment.) However, Pituch notes that Plaintiff testified at
her deposition that even if Pituch had discussed the possibil-
ity of that surgery with her, she would not have agreed to
undergo it because she was too old for that type of surgery.
Therefore, Pituch argues, any failure to discuss this option
with Plaintiff was moot.

With regard to the Motion for Summary Judgment of
Defendant Jefferson Medical Center, Jefferson argues that
unless a hospital’s negligence is obvious, an expert is
required to establish that there was a deviation from the
standard of care and that the deviation was a substantial fac-
tor in bringing about the Plaintiff ’s harm. Defendant
Jefferson argues that there was no criticism of it in the
expert reports presented by Plaintiff.

The date of the argument on the Motions for Summary
Judgment was the date by which the Plaintiff should have
come forward with sufficient expert evidence to support
her claims. She also caused herself serious problems by her
failure to comply with the orders of Judge Wettick.
Although people such as Plaintiff who are pro se are given
some leeway, in the end Plaintiff must bear the conse-
quences of her inability to timely comply with the rules and
orders of court.

Although Plaintiff ’s claims contain much that is disturb-
ing, if true, we were constrained to grant the Motions based
upon the record before us at that time.

BY THE COURT:
/s/Friedman, J.

Dated: September 11, 2008

Cornerstone Land Development Company
of Pittsburgh, LLC v.

H & R Excavating, Inc.
Apparent Authority—Contract Recission—
Contractor and Sub-Contractor Payment Act

1. Defendant sought bids to have a sanitary sewer and
pumping station built. Plaintiff submitted a proposal on its
letterhead signed by one its employees Edward Johnson.
Defendant signed the proposal and sent it back. Plaintiff
began work on the project with Johnson working on the proj-
ect. Johnson told Defendant that he was a partner in the
Plaintiff company. Johnson also provided Defendant with
certificates for liability insurance for Plaintiff company and
for Johnson Contracting. Johnson also told Defendant that
payments should be made to Johnson Contracting.
Defendant issued three checks for work on the station to
Johnson Contracting. Plaintiff eventually contacted
Defendant for payment for the work and Defendant
explained it has been paying Johnson.

2. Initially, Plaintiff and Defendant tried to settle the mat-
ter. Plaintiff determined that project completion would
require two men working for two days. Plaintiff also sought
payment from Defendant for the entire project as originally
quoted. Defendant disagreed on the amount of time; would
not pay Plaintiff for the amount it had paid Johnson; and,
claimed that due to Plaintiff ’s negligent work a pump had to
be replaced.

3. Plaintiff filed an action seeking payment on the con-
tract as well as a claim under Contractor and Sub Contractor
Payment Act, 73 P.S. 501, et seq. for remedial and punitive
damages.

4. Defendant claimed that Johnson had apparent authori-
ty to act on behalf of Plaintiff since he signed and presented
the original contract; he managed the job and the crew; and
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he held himself out to be an owner of Plaintiff. The Court
found that Johnson did have apparent authority based on
these particular facts and, Plaintiff must pursue Johnson for
these funds.

5. The Court determined that the contract was mutually
rescinded since both Plaintiff and Defendant stopped per-
formance and each wanted additional terms, yet could not
agree on the terms.

6. The Court concluded that Plaintiff was responsible for
the pump that was damaged since Defendant hired Plaintiff
to complete and manage the project and it was, therefore,
incumbent upon Plaintiff to care for the equipment needed
for the project. Further, the Court concluded that Plaintiff
should be responsible to complete the project and that
Defendant would have to pay the labor to Plaintiff to com-
plete the project.

7. In analyzing the Contractor and Sub Contractor
Payment Act, the Court stated that the act allows for sub con-
tractors to recover counsel fees and interest on payments
due to the sub contractor that have not been paid by the con-
tractor. 73 P.S. 512. These payments are only required if the
contractor had no reasonable basis to refuse to pay. See 73
P.S. 511 and 512. Since Defendant did have a reasonable
basis to dispute payment counsel fees and interest are not
mandated. Last, the Contractor and Sub Contractor Payment
Act allows for counsel fees and expenses to be awarded to
the “substantially prevailing party.” 73 P.S. 512. In this case,
since both parties appeared to have been victimized by
Johnson, counsel fees and expenses are not appropriate.

(Margaret M. Cassidy)

Joseph A. Hulton for Plaintiff.
Frederick B. Gieg, Jr. for Defendant.

No. AR 07-3979. In the Court of Common Pleas for Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., September 12, 2008—I heard this appeal

from Arbitration on August 21, 2008. It involves a construc-
tion contract that Plaintiff, Cornerstone Land Development
Company of Pittsburgh, LLC (“Cornerstone”) had with
Defendant, H& R Excavating, Inc., (“H&R”), as well as
fraud perpetrated upon Cornerstone by one of its own
employees, Edward Johnson (“Johnson”) in connection with
that contract.

The construction project was a sanitary sewer and pump-
ing station being built by H&R for the Northern Blair County
Sanitary Authority, and was known as the Pinecroft Pump
Station. H&R solicited proposals for performance of the
labor only on the pump station. Cornerstone submitted such
a proposal dated December 15, 2006, signed by Johnson on
Cornerstone letterhead. That proposal was for $17,165.
(Plaintiffs Exhibit 1). H&R’s business manager, Marcie
Rhodes liked the proposal and made some handwritten nota-
tions on it, signed it, and sent it back to Cornerstone.
(Plaintiffs Exhibits 2 and 3). That document became the con-
tract between the parties.

Work began in January, 2007, and the crew provided by
Cornerstone consisted of Johnson, Ron Eley & Chuck
McKernan. Johnson carried on all interaction between
Cornerstone and H&R, and told Mrs. Rhodes that he was a
partner in Cornerstone. The record does not reflect if he
ever mentioned the real owner of Cornerstone, one Frank
Zokaites.

The record also does not reflect any conversation or cor-

respondence between Zokaites, and H&R such as an intro-
duction of the company, or anything else indicating that
Zokaites was the real owner. Further, Johnson provided a
certificate of Liability Insurance wherein Cornerstone is
insured, and Johnson Contracting is as an additional
insured. (Defendant’s Exhibit 16). While testimony was
offered that this certificate did not mean what Rhodes
thought it meant, in fact it listed both companies and sup-
ports Rhodes belief that Johnson had authority to act for
Cornerstone.

On January 2, 2007, by correspondence on Johnson
Contracting letterhead, Johnson told H&R and Rhodes that
this job would be “run through” his company, Johnson
Contracting, and progress payments then due should be
paid to it. (Plaintiffs Exhibit 4). Johnson later issued an
invoice for progress payments (Plaintiffs Exhibit 6), and
Mrs. Rhodes issued three H&R checks to Johnson. The first
one was on January 9, 2007, for $3450; the second, on
February 2, 2007, for $4200. (Plaintiff ’s Exhibit 7); and a
third check for $563.34 was also issued on January 23,
2007.

On February 22, 2007, Zokaites contacted H&R because
he had received no payment for work done to date, and spoke
with Rhodes for the first time. Presumably, payroll records
had been maintained by Johnson so Zokaites knew the job
was progressing. She told him she had paid Johnson.
Zokaites advised that Johnson was not his partner, and that
the money should not have been paid to his “company.” He
also faxed to her his certificate of formation of Cornerstone
from the Pennsylvania Department of State of the
Commonwealth proving his ownership, and showing it to
have been formed as a Limited Liability Company on August
25, 2006, and that its Principal Office being 375 Golfside
Drive, Wexford, PA 15090, which is also the office for other
Zokaites Companies.

Some elements of that conversation are in sharp dispute
as to whether Rhodes acknowledged any “fault” in issuing
the checks to Johnson. Zokaites testified she said “that she
should have known better, and that she questioned it.”
(Plaintiff ’s Exhibit 9). Rhodes denied these statements and
maintained she accepted no responsibility for any payment
made in error. Zokaites also faxed to Rhodes correspondence
of January 25, 2007, with the 1st invoice for progress pay-
ments of $11,212.22 with Johnson’s name on it on behalf of
Cornerstone. (Plaintiff ’s Exhibit 9a). This fax was on letter-
head from Zokaites Contracting, Inc., another Company
owned by Zokaites.

Johnson purportedly has disappeared, and Zokaites
sued H&R, and H&R filed a cross claim against Johnson.
Prior thereto, however, Zokaites and Rhodes entered into
some negotiations to try to solve the problem and get the
project completed. An exchange of settlement proposals
occurred, but foundered over H&R’s unwillingness to pay
to Zokaites half of the amount already paid to Johnson, or
agree to help each other in trying to get the other half
from Johnson. Rhodes was adamant that she wanted no
future lawsuit with anyone, and asked Cornerstone to
return to the job site. Cornerstone refused and withdrew
from the job.

According to Zokaites, there were only 2 days of work
left on the project for 2 men, and he wanted the entire con-
tract price paid to him, to-wit, $17,465, notwithstanding
the payments to Johnson. H&R was willing to pay only
what might remain due to Zokaites after the work was
completed by them, and less a claim for damage to equip-
ment it had.

H&R, via a letter from Rhodes, seems to agree with the
amount of work left to be done. Two to three days plus a half-
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day for start and testing—per Rhodes letter of March 8,
2007. (Plaintiffs Exhibit 18). Her son, Matthew Rhodes ques-
tioned that estimate, and testified that in fact H&R finished
the Cornerstone work, which included re-doing some of its
work, at a cost of $16,000. Spirited cross-examination
occurred over this point.

H&R also claimed that due to Cornerstone’s negligence, a
pump to be used in the project had to be replaced because
the Johnson crew had left it out in the rain. This pump had a
cost of $3,208, and that amount should be deducted from
whatever is due Cornerstone.

Cornerstone also has made a claim under the Contractor
and Sub Contractor Payment Act, (73 P.S. §501, et seq.) for
all the remedial and punitive elements contained therein
amounting in excess of $30,0000.

Analysis
H&R contends Johnson had apparent authority to act on

behalf of Cornerstone particularly since he signed and pre-
sented the proposal; and ran the job and the crew and held
himself out as an equity owner in Cornerstone.

Under these circumstances, I am persuaded that he did
have apparent authority, and Cornerstone must look to him
rather than H&R for the funds already paid. In this respect,
I credit Rhodes when she denies accepting responsibility for
the apparently erroneous payment.

I also find a mutual rescission of the contract since both
wanted additional terms to which neither would agree.

Evaluating the testimony, I find that the contract was
virtually completed, and accept the testimony of McKernan
that 2 days work for two men remained, plus 1/2 day for
start up, and testing. I do not, however, accept his excuse
for leaving the pump out in the rain, and failing to tell H&R
staff to guard against water damage. In this regard, I
accept testimony from Zokaites that H&R hired them
because they, H&R, did not know how to do this work. Thus,
McKernan should have taken some kind of action, or at
least given a warning about the hazards of leaving this type
of pump out in the open. I, therefore, will give a credit for
this pump.

Another question is what labor rate to use in calculating
the balance due Cornerstone on a public sewer project. I
raised the question of whether it was a prevailing wage
job; that is subject to paying prevailing wages as deter-
mined by the Pennsylvania Department of Labor and
Industry under The Prevailing Wage Act (43 Pa.C.S.A.
§165.1, et seq.). Mrs. Rhodes said that it was, and the appli-
cable wage rate had been sent to Cornerstone after the
contract was awarded. Zokaites testified that it was not a
prevailing wage job, for Cornerstone, because it was for
less than $25,000. He also denied receiving any prevailing
wage rates from H&R.

Under the circumstances, I credit Zokaites when he says
no wage rates were received. Since the proposal was to pro-
vide installation only, the wage rates must necessarily be
provided before the proposal can be made.

However, when Cornerstone pulled off the job, and H&R
had to finish it, their labor was paid at the prevailing rate. I
believe the amount of work they claim was needed is exces-
sive, but I will find 2 days for completion by two men plus
1/2 day for start up and testing. My recall of testimony is that
wages paid by Cornerstone was $13 an hour for mechanics,
and $18 an hour for Johnson, the crew chief. Accordingly, my
calculations are as follows:

- The two days would be 32 “mechanic” hours times
($13) to equal $516.

- The half-day for testing and start up would be

done by the crew chief and would be 4 hours x $18
= $272.

- The total would be $588.

- The gross contact of $17,465 less $588 equals
$16,877 less the amount paid to Johnson of $8,213
equals $8663.36 less $3,208 for the damaged pump
equals $5,455.36.

Net Due $5,455.36

I make no ruling as to whether this was or was not a
Prevailing Wage job since that is not before me and my ver-
dict here should not be construed as a judicial determination
on this point.

Cornerstone has also sought payment under the above
referenced Contractor and Sub-Contractor Payment Act.
That Act provides that subcontractors can recover counsel
fees, and interest on payments due it, but not paid by the
contractor 73 P.S. §512. That law, however, provides for such
payments only if the contractor has no reasonable basis for
its refusal to pay. See 73 P.S. §511 and 512. I find that here
there was such a reasonable basis for H&R to dispute the
claim of Cornerstone, and thus, I will award no costs or fees.
I am cognizant of Section 512(b) relative to counsel fees and
expenses being awarded to the “substantially prevailing
party.” However, I find no “substantially prevailing party.”
Here, Johnson seemingly victimized both parties and an
award of counsel fees to either side is inappropriate.

My verdict, therefore, is as set forth above, to-wit,
$5,455.36 to Cornerstone and against H&R. Inasmuch as I
have found no liability by H&R for the funds paid to Johnson,
its cross-claim against Johnson is DENIED as moot. An
appropriate verdict form is attached.

BY THE COURT:
/s/O’Reilly, J.

Dated: September 12, 2008

NON-JURY VERDICT
AND NOW, to-wit, this 12th day of September, 2008, for

the reasons set forth in my MEMORANDUM of this date, I
find in favor of the Plaintiff, Cornerstone Land Development
Company of Pittsburgh, LLC. and against the Defendant,
H&R Excavating, Inc. in the amount of $5,455.36. In addi-
tion, I hereby DENY the Cross-Claim as moot.

BY THE COURT:
/s/O’Reilly, J.

John A. Zarra, Jr. and
Marsha Zarra, his wife v.

Royal Numico, N.V., t/d/b/a General
Nutrition Corporation, Michael K. Meyers,

Joseph Fortunato, Eileen D. Scott,
Marilyn Renkey, Gary R. Kelly,

James Sander, William E. Watts,
Anthony Kuniak and David Heilman

Defamation—Definition of “Publication”—
Conditional Privilege—Loss of Consortium

1. Plaintiff was investigated by Defendants for alleged
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violations of Defendant Employer’s corporate code of
ethics concerning alleged improprieties committed by
Plaintiff while employed as Senior Vice President of Loss
Prevention with Defendant Employer. Plaintiff was
accused of improperly transmitting Defendant Employer’s
funds to Plaintiff ’s mother. The investigation was initiated
when counsel for a former subordinate employee under
Plaintiff contacted Defendant Employer’s legal depart-
ment, and provided documentation to Defendant Employer
suggesting that Plaintiff was improperly channeling funds
to his mother.

2. Defendant Employer’s legal department passed the
documentation on to Plaintiff ’s former immediate supervi-
sor, Defendant Employer’s Human Resources Officer, and
Defendant Employer’s CEO, so they could conduct a “very
close investigation.”

3. Plaintiff had an opportunity to rebut the allegations
with his own evidence but provided only vague affidavits.
Plaintiff refused to resign from employment, so Defendant
Employer terminated his employment. Defendant Employer
distributed a company-wide memorandum stating that
Plaintiff had “retired,” without any other details.

4. Transmission of the letter and other documentation
from the former employee’s attorney to Defendant
Employer’s legal department, then to Defendant Employer’s
Human Resources Officer, Defendant Employer’s CEO, and
Plaintiff ’s former supervisor, was a conditionally privileged
publication. Said transmission was solely for the purpose of
investigating allegations of Plaintiff ’s theft from Defendant
Employer.

5. There was no evidence that Defendants abused that
privilege or acted with malice in publishing the informa-
tion. There is no evidence that the information was trans-
mitted beyond those persons whose involvement was
required for the legitimate investigation. Publication of
this information was properly limited and protected by the
conditional privilege, therefore no liability for defamation
attached.

6. Plaintiff may not put on evidence relating to Plaintiff-
wife’s loss of consortium, when Plaintiffs pled no count for
loss of consortium in the complaint or within the statutory
period.

(Elizabeth A. Farina)

Mark J. Bushnell for Plaintiff
Gordon W. Schmidt, Brad A. Funari, and Gerald J.
Stubenhofer, Jr. for Defendants.

No. GD 02-022529. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., September 19, 2008—Plaintiffs, John Zarra

and Marsha Zarra, his wife, filed an action against
Defendants, Royal Numico, N.V., t/d/b/a General Nutrition
Corporation, Michael K. Meyers, Joseph Fortunato, Eileen
D. Scott, Marilyn Renkey, Gary R. Kelly, James Sander,
William E. Watts, Anthony Kuniak and David Heilman, seek-
ing damages for alleged defamation, invasion of privacy—
false light, invasion of privacy—intrusion upon seclusion and
intentional infliction of emotional distress.

Defendants filed Preliminary Objections to the
Complaint which the Honorable Cynthia A. Baldwin sus-

tained in part and overruled in part by Order dated
February 27, 2003. Judge Baldwin dismissed Count I as to
Defendants William E. Watts (Watts) and Michael K.
Meyers (Meyers) for failure to state a claim of defamation
against them. Count III, Plaintiffs’ claim of invasion of pri-
vacy—intrusion upon seclusion, and Count IV, intentional
infliction of emotional distress, were dismissed. The claims
which remained for trial were Count II, invasion of priva-
cy—false light against Watts and Meyers and Count I,
defamation and Count II, invasion of privacy false light
against Defendants, Royal Numico, N.V., t/d/b/a General
Nutrition Corporation (GNC), Meyers, Joseph Fortunato
(Fortunato), Eileen D. Scott (Scott), Marilyn Renkey
(Renkey), Gary R. Kelly (Kelly), James Sander (Sander),
Watts, Anthony Kuniak (Kuniak) and David Heilman
(Heilman).

After the pleadings were closed, Defendants filed a
Motion for Summary Judgment which was denied by the
Court on February 26, 2007 and the case proceeded to trial.
Following the presentation of Plaintiffs’ case, the Court
granted Defendants’ Motion for a Compulsory Nonsuit by
Order dated March 12, 2007 and dismissed Plaintiffs’
Complaint with prejudice. Plaintiffs timely filed a Motion to
Remove Compulsory Nonsuit which was denied by Order
dated September 6, 2007. Plaintiffs’ appeal to the
Pennsylvania Superior Court followed.

The cause of action arose from an investigation into
allegations that Plaintiff, John Zarra (Zarra), violated
GNC’s Code of Ethical Business Conduct while he was
employed as GNC’s Senior Vice President of Loss
Prevention. GNC initiated the investigation in response to
a letter sent by counsel for a former GNC employee to the
GNC legal department suggesting that Zarra had chan-
neled GNC funds to his mother, Catherine Zarra, through a
GNC outside loss prevention vendor, Safeguard Security.
The letter dated August 15, 2002 was written by attorney
Bradley Franc (Franc) who advised that he represented
Joseph Welsh (Welsh), a former employee in GNC’s loss
prevention department who had been terminated from his
employment.

The correspondence from Franc included a copy of a let-
ter from Safeguard’s Ronald Smyth (Smyth) addressed to
Zarra at his home and enclosed invoices which Smyth and
Zarra had allegedly “discussed over the phone” and were
being resubmitted for payment. Included with the corre-
spondence were copies of cashier’s checks from Safeguard
to Catherine Zarra and copies of express mail shipping
receipts from Safeguard to Catherine Zarra. Franc stated
that “the payments to Mrs. Zarra exceed $10,000…over a
three month period which would annualize to payments in
excess of $40,000 per annum.” (Defendants’ Motion for
Summary Judgment, Ex. B).

William Dunn, an Assistant General Counsel at GNC, for-
warded the letter to his direct supervisor, Sander, who testi-
fied that he “wanted a very close investigation” into the mat-
ter and included only those who “need[ed] to know what was
being reviewed.” (Deposition of James Sander, 8/18/05, p.
88). He discussed the letter with Fortunato, Zarra’s immedi-
ate supervisor, Scott, GNC’s Human Resource officer, and
Meyers, the CEO of GNC. (Sander Depo, pp. 88-89).
Fortunato agreed that the investigation should be “con-
tained” because Zarra was “in a high level position.”
(Deposition of Joseph Fortunato, 9/13/05, p. 233). Fortunato
discussed the letter with Scott and subsequently conducted
the investigation of the claims made against Zarra. (Sander
Depo, pp. 90-91).

Zarra was given an opportunity to respond to the allega-
tions contained in the Franc letter and to provide documen-
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tation to show that his mother had provided the services for
which she was paid and that she actually worked for
Safeguard. Zarra provided no invoices or records but did
provide three Affidavits which were vague and Fortunato
did not find them credible. Even if Zarra had been able to
substantiate the services rendered for Safeguard by his
mother, such a relationship was in violation of GNC’s “code
of ethics in relationship to conflict of interest.” (Fortunato
Depo, p. 252).

Zarra was subsequently offered the opportunity to
resign which he did not do and his employment was termi-
nated by GNC on September 30, 2002. Following the termi-
nation, Scott sent a company-wide memorandum stating
that Zarra had retired. (Trial Transcript, pp. 442, 446-451,
hereinafter Tr.). No other details of Zarra’s departure from
GNC were provided in that memorandum. In a letter writ-
ten only to Zarra dated October 15, 2002, Scott informed
him that he had “elected involuntary termination” because
he had failed “to produce any credible evidence to legit-
imize the series of transactions between Safeguard
Security and your mother, Catherine Zarra,” and that “this
leads invariably to the conclusion that you conducted
yourself in a manner contrary to the interest of GNC.”
(Defendants’ Motion for Summary Judgment, Ex. L). The
Employee Separation Report prepared by Scott states that
the reason for Zarra’s discharge was a “violation of compa-
ny policy.” (Defendants’ Motion for Summary Judgment,
Ex. L).

Following the termination of his employment, Zarra filed
the within action seeking damages for injuries including loss
of reputation, loss of employment, lost wages and benefits,
out of pocket expense, pain and suffering and medical and
psychiatric conditions requiring treatment. He did not file
an action for wrongful termination.

Plaintiffs filed a Statement of Errors Complained of on
Appeal which sets forth 16 alleged errors and incorporates
their 19 page Motion to Remove Compulsory Nonsuit
which contains 63 paragraphs. The Court will attempt to
respond to all of Plaintiffs’ allegations of error although
some overlap or are redundant and need not be separately
analyzed.

Plaintiffs first argue that a prima facie case of defama-
tion was made on the evidence that Defendants Sander and
Kelly published the August 15, 2002 Franc letter to
Fortunato who in turn published the letter to Meyers, Scott
and Renkey. Plaintiffs argue that further publication
occurred when Renkey sent the Employee Separation
Report stating that Zarra had engaged in unethical con-
duct to several GNC employees and an outside vendor.
Plaintiff ’s claim that Scott’s memo stating that Zarra had
retired which was sent at the same time as a memo stating
that employees should not engage in conduct which cre-
ates a conflict of interest, together with the other publica-
tions, were sufficient to establish a prima facie case of
defamation.

The evidence of this conduct by Defendants, however, is
not sufficient in these circumstances to establish a prima
facie case of defamation. Under Pennsylvania law, in an
action for defamation the Plaintiff must prove:

(1) the defamatory character of the communica-
tion; (2) its publication by the Defendants; (3) its
application to the Plaintiff; (4) an understanding by
the recipient of its defamatory meaning; (5) the
understanding by the recipient that the communi-
cation is intended to apply to Plaintiff; (6) special
harm to the Plaintiff; and (7) abuse of a condition-
ally privileged occasion.

Davis v. Res. for Human Development, Inc., 770 A.2d 353,
357 (Pa.Super. 2001).

A statement is defamatory if it tends to harm the reputa-
tion of another and to “lower him in the estimation of the
community or to deter third persons from associating or
dealing with him.” Thomas Merton Center v. Rockwell
International Corp., 497 Pa. 460, 442 A.2d 213 (1981). It is,
however, well-settled that communications made “on a prop-
er occasion, from a proper motive, in a proper manner and
based upon reasonable cause are privileged.” Davis, supra.
770 A.2d at 358.

The Pennsylvania Superior Court has further explained
that proper occasions giving rise to conditional privilege
exist when: (1) some interest of the person who publishes
defamatory matter is involved; (2) some interest of the per-
son to whom the matter is published or some other third
person is involved; or (3) a recognized interest in the public
is involved. Vargo v. Hunt, 581 A.2d 625, 627 (Pa.Super.
1990). Whether a communication is privileged is a question
of law for the court. Miketic v. Baron, 675 A.2d 324, 327
(Pa.Super. 1996).

Once the communication in question is deemed condition-
ally privileged, it is the plaintiff ’s burden to show that the
defendant abused the conditional privilege. Davis, supra.
770 A.2d at 359. In order to prove abuse of the privilege, the
plaintiff must show that the communication was “actuated
by malice or negligence, is made for a purpose other than
that for which the privilege is given, or to a person not rea-
sonably believed to be necessary for the accomplishment of
the purpose of the privilege, or includes defamatory matter
not reasonably believed to be necessary for the accomplish-
ment of the purpose. Id.”

First, Plaintiffs argue that the Defendants shared with
each other a letter written by counsel for the former
employee in which allegations of wrongdoing were made
against Zarra. None of these Defendants is alleged to have
written the letter and none of the Defendants is alleged to
have falsely commented upon the letter. Similarly, none of
these Defendants is alleged to have shared the letter with
anyone outside of GNC or Safeguard. The testimony at
trial showed only that the Defendants who initiated the
investigation and those who took part in the investigation
performed their job duties in an appropriate and respon-
sible manner. Contrary to Plaintiffs’ underlying allega-
tions that there was malice involved, there was no testi-
mony showing any malice. Moreover, there was no
evidence at all that Defendants Kelly, Meyers, Heilman,
Watts or Kuniak ever made any publication whatsoever
about the statements. There was no cause of action stated
for defamation or invasion of privacy—false light against
any of these individuals.

Even if the communications at issue could meet the def-
inition of defamation, the Court must determine whether
the alleged statements upon which Plaintiffs’ defamation
claims are based were made in connection with the GNC
investigation of Zarra and are privileged and, if so, have
Plaintiffs met their burden to prove that Defendants
abused the privilege.

Serious allegations of a conflict of interest and possible
dishonesty were made against Zarra from an apparently reli-
able source accompanied by documentary evidence suggest-
ing that Zarra was somehow involved in the channeling of
GNC funds to his mother. The investigation was initiated and
conducted by senior managers at GNC as well as GNC attor-
neys. As earlier discussed, deliberate measures were taken
to conduct a close investigation among high ranking employ-
ees of GNC on a “need-to-know basis.”

These communications made prior to Zarra’s termination



page 482 volume 156  no.  24Supplement to The Lawyers Journal

which Plaintiffs claim were defamatory were made in con-
nection with the investigation of Zarra. During his deposi-
tion, Zarra testified that all of the individual Defendants
were involved in the investigation into his conduct.
(Deposition of John A. Zarra, Jr., 11/17/06, pp. 80-82).

Here, each of the Defendants shared an interest in
Zarra’s performance in his position as Senior Vice
President of Loss Prevention for GNC. It is undisputed
that counsel for GNC received credible information sup-
ported by documentary evidence that suggested that Zarra
was possibly engaged in channeling GNC funds to his
mother. If GNC’s legal department had not referred the
matter to senior management, they would have been
derelict in fulfilling their obligations to the company. The
investigation and communications at issue were directly
related to the allegations of improper conduct by Zarra.
The individuals involved had a legitimate interest in the
matter. A conscious decision was made by management to
limit the scope of the investigation and the number of indi-
viduals involved. The only individuals who participated
were considered necessary for a complete investigation.
The communications at issue were therefore conditionally
privileged because the circumstances resulted in the
investigation by GNC management employees who had a
common interest in Zarra’s conduct and who reasonably
believed that other senior staff members were entitled to
know and needed to know the underlying allegations
against Zarra in order to examine the factual basis of the
allegations.

Having determined that the communications were con-
ditionally privileged, the Court must determine if the con-
ditional privilege was abused by Defendants. The
Pennsylvania Superior Court has explained abuse of priv-
ilege:

Abuse of a conditional privilege is indicated when
the publication is actuated by malice or negligence,
is made for a purpose other than that for which the
privilege is given, or to a person not reasonably
believed to be necessary for the accomplishment of
the purpose of the privilege, or includes defamato-
ry matter not reasonably believed to be necessary
for the accomplishment of the purpose.

Miketic v. Baron, 450 Pa.Super. 91, 675 A.2d 324, 329 (1996)
(quoting Beckman v. Dunn, 276 Pa.Super. 527, 419 A.2d 583,
588 (1980)).

While Plaintiffs suggest that the investigation was trig-
gered by malice, there is no credible evidence to support
Plaintiffs’ suggestion. The Court has already discussed the
limited purpose, scope and number of individuals involved
in the investigation as well as the reasonable basis for the
investigation. There is again no evidence that the investiga-
tion or communications exceeded the scope necessary to
accomplish the purpose of the investigation. Plaintiffs have
not produced credible evidence to support a contrary find-
ing. The Court accordingly found that the communications at
issue were conditionally privileged and that the privilege
was not abused.

Plaintiffs also complain that several of the Court’s rul-
ings on evidentiary matters were improper. Plaintiffs set
forth a series of evidentiary rulings in their Statement of
Errors Complained of on Appeal and refer the Court to cer-
tain paragraphs in their Motion to Remove Compulsory
Nonsuit in support of the allegations of error. Because of the
number of errors alleged and the incorporation of the
lengthy Motion to Remove Compulsory Nonsuit, the Court
finds many of these allegations vague and confusing.
Plaintiffs first argue that the Court improperly precluded

the admission of written documents authored by Fortunato
and alleged oral statements made by Fortunato to Zarra.
Plaintiffs argue that the oral and written statements which
were excluded were relevant to show Fortunato’s improper
motives of malice, spite or negligence which would defeat
Defendants’ asserted conditional privilege. The Court found
that the probative value of the oral statements attributed to
Fortunato by Zarra were outweighed by the danger of unfair
prejudice, confusing issues and misleading the jury. These
were not statements that in any way formed the basis of
Plaintiffs’ defamation claim against Fortunato or the other
Defendants and were properly precluded under
Pennsylvania Rule of Evidence 403.

There were no facts on the record prior to trial to sup-
port Plaintiffs’ allegations that Fortunato made the state-
ments which Zarra attributed to him. Zarra never testified
regarding the statements in his deposition nor did Marsha
Zarra, his wife, testify that Fortunato had ever made any of
the statements.

Plaintiffs complain that the Court did not admit a per-
formance evaluation of Zarra’s successor done two years
after Zarra’s termination. This document was completely
irrelevant to the issues in the case. Similarly, a memorandum
authored by Fortunato regarding Zarra’s successor’s promo-
tion was irrelevant because it dealt with the focus and proce-
dures of the Loss Prevention Department after Zarra’s ter-
mination. This evidence had no bearing on Zarra, the
investigation, Zarra’s termination and the claims asserted in
his Complaint.

Plaintiffs argue that it was error for the Court to
exclude Zarra’s testimony regarding his perception of hos-
tilities between the Retail Operations Department and the
Loss Prevention Department as well as Zarra’s testimony
concerning his present sense impressions of “serious prob-
lems concerning a $20 million reset that Fortunato was
managing” in 2002. (Plaintiffs’ Statement of Errors
Complained of on Appeal, paragraph 9). These complaints
are without merit. The Court found that the testimony
regarding Zarra’s impression of inter-department hostili-
ties was speculative and lacked a proper foundation.
Plaintiffs cite to the trial transcript but the Court finds
nothing on the pages cited to support Plaintiffs’ assertions
and arguments.

Plaintiffs complain that the Court improperly excluded
their Exhibit 2, which was Welsh’s rebuttal to his per-
formance evaluation. Plaintiffs argue that this was a busi-
ness record which was an exception to the hearsay rule. A
review of the transcript, however, shows that Plaintiffs
failed to establish any foundation to claim that this docu-
ment was a business record. (Tr. p. 201). Because
Plaintiffs failed to establish the document as a business
record, the Court properly found it inadmissible as
hearsay.

Plaintiffs further argue that the Court erred by excluding
Zarra’s testimony concerning Welsh’s statements in a con-
versation with Fortunato as well as testimony regarding
Welsh’s feelings about his relationship with Fortunato.
Objections to such testimony were properly sustained
because the testimony was hearsay and questions regarding
Welsh’s perceptions of his relationship with Fortunato called
for speculation.

Plaintiffs further complain that the Court improperly
excluded evidence regarding retail operations personnel
fabricating complaints regarding the third party vendor,
Safeguard Security. Basically, Zarra was asked what motiva-
tion other individuals had to potentially lie. Not only was the
question posed confusing, it called for nothing but specula-
tion. No factual foundation had been laid for such a question
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and it was properly excluded.
Plaintiffs further argue that the Court erred when it

excluded evidence relating to alleged damages suffered by
Plaintiff, Marsha Zarra, arising from her claim of loss of
consortium. Plaintiffs, however, failed to plead a count for
loss of consortium in their Complaint. Loss of consortium
is the loss of services, society and conjugal affection of
one’s spouse. Hopkins v. Blanco, 224 Pa.Super. 116, 302
A.2d 855 (1973), aff ’d, 457 Pa. 90, 320 A.2d 139 (1974). It is
a separate and distinct cause of action arising from the
impact of one spouse’s physical injuries on the other
spouse’s marital privileges and amenities. Kowal v.
Commonwealth, Department of Transportation, 100
Pa.Cmwlth. 593, 515 A.2d 116, 119 (1986). Here, Marsha
Zarra failed to plead a cause of action for loss of consor-
tium and evidence of damages based upon loss of consor-
tium was properly excluded.

Finally, Plaintiffs argue that the Court improperly denied
Plaintiffs’ motion to amend their pre-trial statement to
include a report of Plaintiffs’ psychiatric expert, Victor G.
Stiebel, M.D. On the morning of trial, Plaintiffs sought to
supplement their pre-trial statement with Dr. Stiebel’s
report while Defendants’ expert reports were submitted
with the Defendants’ pre-trial statement. (Tr. p. 23).
Plaintiffs did not seek an extension of time from the Court in
which to respond to Defendants’ reports and instead waited
until the morning trial was to begin to seek to supplement
their pre-trial statement. The Court denied Plaintiffs’ motion
and advised counsel for Plaintiffs that it would reserve rul-
ing on the question of whether the Stiebel report could be
admitted in rebuttal. This was clearly not an erroneous rul-
ing by the Court.

For all of the foregoing reasons, the Court properly
denied Plaintiffs’ Motion to Remove Compulsory Nonsuit.

BY THE COURT:
/s/Horgos, J.

Choice Chiropractic and
Wellness Center, P.C. v.
Dr. Adam Rathfon, and

Rathfon Family Chiropractic, LLC
Covenant Not to Compete

1. Plaintiff employed Defendant as a chiropractor. At the
time Defendant was hired, he signed a non-compete agree-
ment. Defendant left Plaintiff ’s employment and started his
own chiropractic practice. Plaintiff sued alleging breach of
the non-compete agreement.

2.  The non-compete agreement prohibited Defendant
from engaging in a competitive business with Plaintiff for
two years in certain zip codes or within a six mile radius of
Plaintiff ’s office where Defendant was assigned to work. At
the time Defendant signed the agreement, Plaintiff only had
one office on McKnight Road.

3. Plaintiff alleged that Defendant opened his own office
within six miles of Plaintiff ’s Wexford office, where
Defendant primarily worked.

4. Defendant asserted that he and Plaintiff never negoti-
ated a new non-compete agreement when the Wexford office

was opened.

5. The Court denied Plaintiff ’s request for summary
judgment because there were disputed material facts.
Specifically, there was a factual dispute regarding signing
of  the contract; which offices were considered in the con-
tract since no Wexford office existed at the time the con-
tract was signed; and on-going negotiations between the
parties when Defendant’s employment ended that “may
impact the good faith of each party.” Last, the Court noted
that covenants not to compete are not favored in
Pennsylvania.

(Margaret M. Cassidy)

Jeffrey T. Morris for Plaintiff.
John K. Foster, III for Defendants.

No. GD 07-021602. In the Court of Common Pleas for
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., September 22, 2008—This case matter

involves a non-competition clause in an employment con-
tract. It is before me on the Motion for Summary Judgment
filed by Plaintiff, Choice Chiropractic and Wellness Center,
P.C. (“Choice”) against Defendant, Dr. Adam Rathfon, and
Rathfon Family Chiropractic, LLC., (“Rathfon”).
Specifically, Choice hired Rathfon as a chiropractor in its
McKnight Road office, which at the time was its only loca-
tion. At his time of hiring, Rathfon signed an Associate
Doctor Agreement (“Agreement”) effective September 8,
2005, whereby he agreed, inter alia, to not engage in any
competitive business within two years of his separation from
Choice in certain enumerated U.S. Postal Service Zip Codes,
or “within 6 miles radius of any chiropractic office of Choice
Chiropractic…to which employee was assigned,”…“within
the last year of employment.” (See page 2 of the Agreement
under subheading “Covenant not to compete and
Confidentiality Provision.”).

The above section in the agreement also provided for
liquidated damages in the amount of $4000 per month
for 24 months for any violation of the covenant not to
compete.

Choice alleges that Rathfon left his employ with Choice
on March 17, 2007, and shortly thereafter formed Rathfon
Family Chiropractic, became associated with it, and began
practicing chiropractic medicine at an office less than 6
miles from Choice’s Wexford Office, to-wit, Rathfon Family
Chiropractic at 730 Parkwood Drive, Cranberry Township,
PA 16066. It is also alleged that Rathfon worked primarily in
the Wexford office.

Rathfon denies the aforesaid allegation and contends he
was terminated by Choice. He further denies the critical
averments of paragraph 18 as to distance–6 miles–and the
office at which he worked–Wexford.

Rathfon further defends that when the covenant not to
compete was entered, the only office operated by Choice was
on McKnight Road, and no new agreement was negotiated
when the Wexford office was opened. Rathfon has also filed
a Counter-Claim for Choice’s continued use of his image as a
staff member on its website advertising.

Choice has sought Summary Judgment in this case. The
standard in granting Summary Judgment is that no reason-
able dispute of material facts exists and the non-moving
party is entitled to every reasonable inference from those
facts. Here, there are disputes of fact as to the circumstances
of the signing of the contract, and also that no Wexford Office
exited at that time. It also appears that some negotiations
were on-going between the parties when the termination
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occurred that may have an impact on the good faith of each
party. Finally, covenants not to compete are not favored in
Pennsylvania.

Accordingly, the Choice has not met the standard of “no
dispute of material fact” and this Summary Judgment is
DENIED.

BY THE COURT:
/s/O’Reilly, J.

Date: September 22, 2008

Merry Lee Conway v.
Billie Jo Streyle, the City of Pittsburgh

and Mitchell A. Hahne
Enforcing Personal Injury Settlement Agreement

1. Plaintiff appealed the Court’s order enforcing a settle-
ment in a personal injury case.

2. In March 2002 Plaintiff was injured in a motor vehi-
cle accident. In January 2004 she filed a complaint against
Defendants for injuries she sustained in the accident. On
March 14, 2005, Plaintiff placed her case at issue and, the
case was scheduled for trial on November 5, 2007. On
November 5, 2007, the Court continued the case for settle-
ment. On May 22, 2008 Defendants presented a Motion to
Enforce Settlement. The Court allowed Plaintiff ’s counsel
to withdraw from the case. After a hearing on the enforce-
ment motion, the Court entered an order enforcing the set-
tlement agreement and deeming that Plaintiff executed the
releases.

3. Plaintiff appealed the Court’s decision alleging that
she had never given her former counsel or the Court per-
mission for any settlement amount. Further, Plaintiff main-
tains that all damages in a personal injury case should be
discussed and agreed upon by all parties prior to settlement
and, in this case they were not discussed. Plaintiff also
asserted that as a result of the forced settlement, she is pro-
hibited from discussing the case but, since it is the City of
Pittsburgh disbursing public funds, in accordance with
Pennsylvania’s Right to Know Act, the public has a right to
know the case details.

4. The Court stated the settlement agreement must be
enforced based on the evidence from the settlement hearing
which demonstrates that the parties agreed upon the essen-
tial terms of the agreement and intended to be bound by the
terms. First, Plaintiff ’s counsel, whom the Court found cred-
ible, testified that the Plaintiff had given him authority to
accept $25,500 as settlement. Second, Plaintiff testified that
she “agreed in part, not in total” with the agreement. The
Court noted that Plaintiff ’s testimony contradicted her con-
cise statement of matters complained of where she stated
that she never gave permission at any time for settlement of
any amount.

5. The Court explained that Plaintiff ’s dissatisfaction
with the terms of the settlement agreement is not a basis to
void the agreement. Additionally, Plaintiff had refused to
sign the releases. The Court found that since the material
terms of the settlement were agreed upon, Plaintiff ’s refusal
to sign the releases is not relevant.

(Margaret M. Cassidy)

Christopher T. Sichok for Plaintiff.
David M. McQuiston for Defendant.

No. GD 04-1830. In the Court of Common Pleas for Allegheny
County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., September 24, 2008—This appeal aris-

es from this court’s order of July 1, 2008, enforcing a set-
tlement in this personal injury case filed by Plaintiff Merry
Lee Conway against Defendants Billie Jo Streyle, the City
of Pittsburgh, and Mitchell Haune. The relevant facts are
as follows:

On March 8, 2002, Plaintiff was involved in a motor
vehicle accident. Plaintiff filed her complaint on January
27, 2004 alleging injuries sustained in the accident. On
March 14, 2005, Plaintiff placed her case at issue and the
case was scheduled to be called for trial on November 5,
2007. On November 5, 2007, the Honorable Timothy
Patrick O’Reilly continued this case for settlement. On
May 22, 2008, Defendants presented a Motion to Enforce
Settlement to this court. I issued a rule to show cause upon
Plaintiff to show why the parties’ settlement agreement of
$25,500 should not be enforced. This court also allowed
Plaintiff ’s counsel to withdraw his appearance. After a
hearing before this court on June 30, 2008, this court
entered an order dated July 1, 2008, enforcing the settle-
ment agreement and deeming the releases to have been
executed by Plaintiff.

On July 29, 2008, Plaintiff filed an appeal. On August 5,
2008, this court ordered Plaintiff to file a concise statement
of matters complained of on appeal pursuant to Pa. Rule of
Appellate Procedure 1925(b). Plaintiff filed her concise
statement and amended concise statements on September 2
and 3, 2008.

Plaintiff asserts the following issue:

It is her position that permission was never given,
implied, requested or expressed by her to former
Counsel or to court at any time for settlement of
any amount. She maintains that all assertions,
including medical damages, loss of earnings, stu-
dent loan default, long term needs, and all common
practice damages due in a personal injury case are
to be discussed and agreed upon by all parties
before the settlement. As a result of forced settle-
ment, plaintiff is prohibited from discussing the
case. However, in accordance with the provisions
set forth in Pennsylvania’s Right to Know Act the
public has a right to know the details of the case
because the City of Pittsburgh is obligated to dis-
burse public funds.

It is a well-settled doctrine that settlement agreements
are a highly favored judicial tool. Miller v. Clay Township,
555 A.2d 972, 973 (Pa.Cmwlth. 1989). Pennsylvania law is
clear that “[i]f parties agree upon essential terms and intend
them to be binding, ‘a contract is formed even though they
intend to adopt a formal document with additional terms at a
later date.’ The intent of the parties is a question of fact
which must be determined by the fact-finder.” McDonnell v.
Ford Motor Co., 643 A.2d 1102, 1105-6 (Pa.Super. 1994). “The
fact-finder is free to believe all, part or none of the evidence
and Superior Court will not disturb credibility determina-
tions of the court below.” In re Sweeney, 625 A.2d 426, 430
(Pa.Super. 1997).

At the hearing before this court on June 30, 2008,
Plaintiff ’s former counsel, John Rushford, Esq., credibly
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testified that Plaintiff had given him authority to accept
$25,500 as settlement in this case. (Hearing Transcript of
June 30, 2008 “HT” 5, 6). Plaintiff testified, however, that
her concerns were related to her health insurance coverage.
(HT 13) Plaintiff indicated that she was interested in some
“creative way of managing this.” (HT 14). When asked
whether she agreed to settle for $25,500, she answered, “I
agreed in part, not in total.” (HT 15)

Plaintiff ’s own testimony directly contradicts her state-
ment in her concise statement where she indicates, “It is her
position that permission was never given…at any time for
settlement of any amount.” See Amended Answers to
Matters Complained of on Appeal. While this court acknowl-
edges that Plaintiff may be having difficulty obtaining health
insurance coverage, that relief would not even have been
available to Plaintiff had she not settled her case and gone to
trial instead. A jury could merely award monetary damages
in this personal injury case.

Furthermore, Plaintiff ’s dissatisfaction with the terms
of a settlement agreement is not a basis to void obligations
under the settlement agreement. See New Charter Coal
Co. v. McKee, 191 A.2d 830 (1963). This court has previ-
ously held that buyer’s remorse is not grounds to overturn
a valid settlement. See Dick Corp. v. Dukes-Sparks, GD
05-12124 (December 20, 2005), aff ’d 907 A.2d 1142
(Pa.Super. 2006).

Plaintiffs refusal to sign a final release is also not rele-
vant to the enforceability of the settlement agreement. See
Mazzella v. Koken, 739 A.2d 531, 537 (Pa. 1999). In her
Answer to Defendant’s Petition to Enforce Settlement,
Plaintiff states, “There is no written agreement between her
and her former counsel, nor is there a written settlement
agreement between her former counsel and counsel for the
Defendants. Plaintiff has refused, and still refuses, to sign
Releases submitted by counsel for Defendants.” Since this
court has held that the material terms of the settlement were
agreed upon, Plaintiff ’s failure to execute the releases is not
relevant.

For the foregoing reasons, the Superior Court should
affirm this court’s order of July 1, 2008 enforcing the settle-
ment.

BY THE COURT:
/s/Strassburger, A.J.

Dated: September 24, 2008

Commonwealth of Pennsylvania v.
William David Blick

PCRA—Ineffective Assistance of Counsel—
Alibi Instruction —Expert Demonstration—
Character Evidence

1. Defendant’s PCRA Petition claiming ineffective assis-
tance of counsel following his conviction of Murder of the
Second Degree, Arson and Recklessly Endangering Another
Person was denied. Defendant alleged that trial counsel was
ineffective for failing to request an alibi instruction, failing
to object to a fire demonstration and failing to present char-
acter evidence.

2. Defendant’s claim of ineffectiveness for failing to
request an alibi instruction does not have arguable merit.
An alibi instruction is only warranted if the Defendant
presents evidence that puts him at a different location from

that of the crime scene at the time period when the crime
was committed. Defendant testified that he was in the loca-
tion of where the fire was started when it was started.
Defendant’s argument that there was evidence that placed
another person in the vicinity of the fire at the same time
was irrelevant to whether or not an alibi instruction was
warranted.

3. Defendant’s claim that counsel was ineffective for
failing to object to the introduction by the Commonwealth
of an expert’s demonstration that contradicted
Defendant’s defense has no arguable merit. The demon-
strations were properly admitted and any objection to
admissibility would have been overruled. Defendant’s
arguments regarding the variables that would affect the
outcome of the demonstration go to the weight not to the
admissibility of the evidence.

4. Defendant’s claim that counsel was ineffective for not
presenting character witnesses failed because witnesses
proffered by the Defendant as character witnesses would
have presented testimony that was inadmissible, as their
personal opinions as to Defendant’s good character were not
based on Defendant’s reputation in the community.
Witnesses who could have provided admissible character
evidence, who were not called, does not constitute ineffec-
tive assistance if the decision was reasonably based and was
not the result of sloth or ignorance of available alternatives.
Testimony that the Defendant was a “nice guy” and “peace-
ful” would not likely have affected the outcome of the trial as
there was no evidence presented that tended to show that
Defendant knew that anyone was living in the residence
when he set fire to it.

(C. Kurt Mulzet)

Mark Clark for the Commonwealth.
Robert E. Stewart for Defendant.

No. CC 200011996. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
AND ORDER OF COURT

Manning, J., August 12, 2008—Before the Court is the
defendant’s Post Conviction Relief Act Petition. The defen-
dant was found guilty, following a jury trial, of three counts
of Murder of the Second Degree, two counts of Arson, and
one count of Recklessly Endangering Another Person. On
May 18, 2001 he was sentenced three concurrent terms of
life imprisonment on the Homicide counts and concurrent
terms of not less than one or more than two years on the
reckless endangerment counts. No sentences were imposed
to the Arson counts because they merged with the Homicide
counts. Following sentence, defendant retained new coun-
sel, Robert E. Stewart, who filed Post-Sentence Motions,
which were denied. The defendant filed a timely Notice of
Appeal to the Superior Court. In an Opinion and Order
dated January 2, 2004, the Superior Court affirmed the
Judgment of Sentence, declining to address the ineffective
assistance of counsel claims in light of the decision of the
Pennsylvania Supreme Court in Commonwealth v. Grant,
813 A.2d 726 (Pa. 2002), which held that ineffectiveness of
counsel claims should first be raised in the trial court. The
Superior Court affirmed the judgment of sentence without
prejudice to the defendant’s right to raise the ineffective
assistance of counsel claims in the trial court. When the
matter was returned to this Court, defendant filed the
instant PCRA Petition, raising the following claims of inef-
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fective assistance of counsel:

1. That trial counsel was ineffective for failing to
call character witnesses;

2. That trial counsel was ineffective for failing to
object to the fire demonstration;

3. That trial counsel was ineffective for failing to
adequately cross examine a witness from the
Coroner’s Office;

4. That trial counsel was ineffective for failing to
request an alibi instruction;

5. That trial counsel was ineffective in failing to
object to testimony regarding the use of an arson
dog;

6. That trial counsel was ineffective in failing to
adequately cross examine witness Thomas
Hitchings; and

7. That trial counsel was ineffective in failing to
present expert testimony concerning the cause of
the fire.

A hearing on these claims was held and counsel request-
ed time, following the hearing, in which to file a Brief.1

Counsel filed his brief on July 2, 2008 and the
Commonwealth responded on July 10, 2008.

Claims asserting ineffectiveness of counsel must satisfy
three requirements. Defendant must “plead and prove”:
“(1) that his claim has arguable merit; (2) that counsel’s
actions or inaction was not the product of a reasonable
strategic decision; and, (3) that he suffered prejudice
because of counsel’s action or inaction.” Commonwealth v.
Pursell, 724 A.2d 293, 304 (1999). Whether appellant can be
said to suffer “prejudice” in this context is by alleging and
proving “there is a reasonable probability that, but for
counsel’s error, the outcome of the proceeding would have
been different.” Commonwealth v. Pierce, 786 A.2d 203,
213 (2001).

The alibi instruction claim fails to meet the first part of
this test, that the underlying claim has arguable merit. An
alibi instruction is only warranted if “…the defendant
presents evidence which covers the time period when the
crime was committed and which puts him at a different
location than that of the crime scene.” Commonwealth v.
Poindexter, 646 A.2d 1211, 1218 (Pa.Super. 1994). The evi-
dence presented at trial placed the defendant at the scene
of the crime at about the time it was committed. He was at
the Homeville Fire hall, which is located at 3900
Greensprings Lane. The fire was at 3732 Greensprings
Lane, less than a five minute walk away. He testified that
he left the fire hall to walk to Stumpf ’s Bar, located at 3704
Greensprings Lane. This would have taken him past the
fire scene, which was on the same side of the street as the
fire hall and the bar. He testified that after seeing that the
bar was closed, he went to the back porch of 3732, knocked
on the door and, when he left, may have thrown a lit ciga-
rette on the porch. He then walked back to the fire hall.
Minutes later the alarm in the fire hall rang and when the
defendant went outside, he could see that 3732
Greensprings Lane was in flames.

The evidence presented by the defendant not only failed
to place him at another location at the time of the crime, it
placed him at the location of the crime, in the precise por-
tion of that location (the back porch) where the fire was
started when it was started. The close proximity between
the fire hall and the home and the fact that the defendant

was away from the fire hall minutes before the fire was
noticed, makes it impossible to conclude that he so removed
from where the crime was committed that he could not have
committed it.

The defendant argues that he was entitled to an alibi
instruction because there was other evidence that placed
another person in the vicinity of the fire at the approximate
time that it was started. This evidence that another person
was also in close enough proximity to start the fire was irrel-
evant to whether or not an alibi instruction was warranted.
Because the defendant was in the location where the crime
was committed at the time that it was committed, regardless
of whether other persons were also there, he was not entitled
to an alibi instruction. Had one been requested, it would not
have been given. Accordingly, because an instruction would
not have been given if requested, counsel was not ineffective
for not requesting one.

The defendant’s next claim is that counsel was ineffec-
tive for failing to object to the introduction by the
Commonwealth of evidence of a demonstration its expert
performed that tended to show that a fire could not have
been started on the rear porch simply by the defendant
having dropped a lit cigarette, as he testified he may have
done. Again, there is no merit to the claim that underlies
the allegation of ineffectiveness. The evidence pertaining
to these demonstrations was properly admitted and any
objection to its admissibility would have been overruled.
The decision to admit the results of experiments, like the
decision to admit other forms of evidence, is ordinarily one
for the trial court’s discretion, reviewable only for an abuse
of that discretion. See generally McCormick on Evidence,
§202, at 485-86 & n.17 (2d ed. 1972). Authority is unanimous
that test results of experiments are admissible if the condi-
tions under which the experiment was conducted are “sub-
stantially similar” to the conditions involved in the com-
mission of the crime. See Commonwealth v. Craven, 443, 11
A.2d 191, 195 (1940). 13 Wharton’s Criminal Evidence,
§624, at 225 (13th ed.); McCormick, supra, at 485-88.
Accepting defendant’s argument that variables such as the
age of the carpet on the porch; the possibility that the for-
mer resident had “wiped things off with towels and placed
them on the porch” or that there may have been grease on
the carpet may have affected the test results, these facts
were brought out to the jury and fully exploited on cross-
examination and the extent to which the actual conditions
may have deviated from the test conditions was a consider-
ation for the jury in determining the weight to be accorded
the evidence. This Court is satisfied from a review of the
record that the conditions under which the experiments
were conducted were substantially similar to the facts pre-
sented at trial, including the defendant’s testimony con-
cerning his dropping of a lighted cigarette on the porch.
The experiments were therefore probative of the truthful-
ness of defendant’s testimony and the likelihood that the
fire was started accidentally by the defendant. Accordingly,
the defendant failed to meet the first prong of the test for
ineffective assistance of counsel; that the underlying claim
was of arguable merit.

Moreover, the record from the PCRA hearing established
that counsel had a reasonable basis for not objecting even if
there was some arguable merit. Counsel testified that he
argued to the jury that the unknown male who several other
witnesses placed at the scene of the fire may have been
responsible for starting the fire. Accordingly, whether the
fire could have been started accidentally was not particular-
ly material to the defense theory that someone else started
the fire.

In addition, counsel related that he feared that if he chal-
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lenged the evidence of the demonstrations, the
Commonwealth would redo the demonstrations, curing the
discrepancies between the conditions in the experiment and
the conditions at the crime scene, but that the results would
be the same. Obviously, he believed that it was better to not
object to the demonstration and then point out to the jury,
during cross-examination and in closing argument, why the
differing conditions made the demonstrations unreliable
than to move to bar evidence of the demonstrations only to
have the Commonwealth redo them with more similar condi-
tions. The defendant’s failure to establish that counsel did
not have a reasonable basis for failing to object to evidence
of the demonstrations is another reason why this claim must
be dismissed.

Finally, the defendant claims that counsel was ineffective
for not presenting character witnesses. To establish that
counsel was ineffective for not calling certain witnesses, a
defendant must prove the existence and availability of the
witnesses, counsel’s actual awareness of, or duty to know of
the witnesses, the witnesses’ willingness and ability to coop-
erate and appear on the defendant’s behalf, and the necessi-
ty for the proposed testimony. Commonwealth v. Stanley, 632
A.2d 871, 872 (1993).

The defendant testified that counsel discussed the
issue of character witnesses with him and said that he
would talk to his parents. Defendant’s father testified that
he did not discuss character evidence with defense coun-
sel. Defendant’s mother provided conflicting testimony at
the PCRA hearing regarding discussions with defense
counsel over the issue of presenting character evidence.
First, during her direct examination, she said that counsel
did not discuss character evidence with her during the
trial. Later, during cross-examination, she stated the she
did discuss character witnesses with trial counsel at the
time of the defendant’s trial but that counsel told her that
he did not believe that character evidence is generally
effective.

Trial counsel had a different recollection. He said at
the PCRA hearing that he had a discussion with the defen-
dant regarding character evidence and he explained to
the defendant his view on the efficacy of character evi-
dence in the context of the defendant’s case. He said that
he did not believe that under the particular circumstances
of this case character evidence would have an impact. He
further stated that it was the defendant’s decision
whether or not to call character witnesses and had the
defendant wanted to pre-sent such evidence, he would
have presented it. Based on his advice, the defendant
agreed with the tactical decision not to present character
evidence. Moreover, both counsel and the defendant
agreed that the defendant did not present counsel with the
names of any potential character witnesses, although
counsel recalled that they talked generally about calling
friends and family members of the defendant. He asked
the defendant about presenting a clergy member, but the
defendant did not identify any clergy who could have tes-
tified as a character witness.

This Court finds the testimony of counsel to be credi-
ble. He discussed with the defendant whether or not to
call character witnesses. He explained to the defendant
his view that in this case having friends and family mem-
bers testify that the defendant was peaceful and law abid-
ing would not have had an impact. Counsel suggested that
perhaps a minister or pastor would have an effect, but the
defendant could not provide him with the name of any
such person. Based on this discussion, the defendant
elected to follow his attorney’s advice and not present
character evidence.

With regard to three of the witnesses proffered by the
defendant as character witnesses, the Court finds that the
underlying claim does not possess arguable merit because
their testimony did not constitute admissible evidence.
Character evidence is limited to his general reputation for
the particular trait or traits of character involved in the
commission of the crime charged.” Commonwealth v.
Luther, 463 A.2d 1073, 1077 (1983). Personal opinion as to a
defendant’s good character or other comments as to a
defendant’s character that are not based on the defendant’s
reputation in the community are not admissible. Character
testimony is hearsay evidence of what persons other than
the witness have said about the defendant’s character.
Brian McClaren stated that he never had any discussions
with other persons about whether the defendant was a vio-
lent person or not. He simply stated that he never knew the
defendant to have been in a fight. His personal knowledge
that the defendant had never been in a fight would not have
been admissible, as it was not based on what other persons
had told this witness. It was not reputation evidence and
was therefore not admissible. Adam Seipel also offered his
opinion that the defendant was a peaceful person and that
he never knew the defendant to have ever been in a fight.
This was also not reputation evidence and would not, there-
fore, have been admissible at trial. Christine Valeriano
admitted on cross-examination that she did not “converse
specifically” with any other person about the defendant,
but that she knew the same people in the community. Her
testimony would also, therefore, not have been admissible,
as it was not based on the defendant’s reputation in the
community.

With regard to the other two proffered witnesses, Albert
Murzyn and Robert Gerzi, although they would have provid-
ed admissible character evidence in that Murzyn would
have testified that the defendant had the reputation for
being a “nice guy” and Gerzi would have testified that the
defendant had a reputation for his peaceful nature, the
Court finds that counsel had a reasonable basis for advising
the defendant that presenting such testimony would not
have had an impact. A decision by counsel not to take a par-
ticular action does not constitute ineffective assistance if
that decision was reasonably based, and was not the result
of sloth or ignorance of available alternatives.
Commonwealth v. Collins 545 A.2d 882, 886 (1988). See also:
Commonwealth v. Christy, 515 A.2d 832, 837 (1986), cert.
denied, 481 U.S. 1059, 107 S.Ct. 2202, 95 L.Ed.2d 857 (1987);
Commonwealth v. Twiggs, 331 A.2d 440, 443 (1975).
“‘[S]trategic choices made after thorough investigation of
law and facts relevant to plausible options are virtually
unchallengeable, and strategic choices made after less than
complete investigation are reasonable precisely to the
extent that reasonable professional judgments support the
limitations on investigation.’” Commonwealth v. Lee 585
A.2d 1084, 1089 (1991), quoting Strickland v. Washington,
supra, 466 U.S. at 668 (1984). The relevant inquiry in cases
such as this is whether counsel’s failure to pursue a partic-
ular defense theory was reasonable. See: Commonwealth v.
Blair, 421 A.2d 656, 660 (1980) (“The decision not to present
a particular defense is a tactical one and will not be deemed
ineffective stewardship if there is a reasonable basis for
that position.”), e.g. Commonwealth v. Davenport, 431 A.2d
982 (1981) (counsel’s choice of self-defense theory over that
of voluntary intoxication was reasonable); Commonwealth
v. Garcia, 535 A.2d 1186 (1988) (strategy seeking acquittal
rather than one seeking verdict of manslaughter was effec-
tive assistance of counsel).

The evidence presented at trial did not tend to establish
that the defendant intended to hurt anyone when he set the
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fire. The Court granted the defendant’s Motion for
Judgment of Acquittal as to the charges of first degree mur-
der because of the absence of any such evidence. Rather, the
evidence tended to show, and the Commonwealth argued,
that the defendant set this fire so that he could participate
in putting it out as a volunteer fireman. There was no evi-
dence presented that tended to show that he knew anyone
was living in the residence or that he intended to harm any-
one. At best, the evidence established that he acted with
reckless disregard to the possibility that others, including
firemen might be hurt in putting out the fire. Under these
circumstances, testimony that the defendant was a “nice
guy” and “peaceful” would not likely have affected the out-
come of this trial and counsel was reasonable in so advising
the defendant.

For the same reasons, the defendant could not establish
prejudice. Again, because the evidence tended to show that
he did not intent to harm anyone, evidence that he was a
peaceable, “nice” person, offered by his friends, was not the
type of evidence that would have been reasonably likely to
change the outcome of the proceedings.

For these reasons, the following Order will be issued:

ORDER OF COURT
AND NOW, this 12th day of August, 2008 the defendant’s

Post Conviction Relief Act Petition is The Defendant is
advised of the following:

1. He has the right to appeal this Order and must do
so within thirty (30) days of the date of this Order;

2. He has the right to the assistance of counsel in
the preparation of any appeal;

3. If he is indigent, he has the right to proceed on
appeal without the payment of costs and with court
appointed counsel as provided for in Pa. R. Crim. P.
122;

The Office of Court Records shall serve copies of this
Order upon counsel for the defendant by regular mail
and upon the Office of the District Attorney of Allegheny
County by interoffice mail pursuant to Pa. R. Crim. P.
114 (B).

BY THE COURT:
/s/Manning, J.

1 Defense counsel also stipulated at the hearing that he was
limiting his request for relief to the claims involving the alibi
instruction, the fire demonstration and the failure to present
character evidence. These were the only claims briefed by
the parties and the other claims are considered by this Court
to have been withdrawn.

Commonwealth of Pennsylvania v.
Richard Jasek

Commonwealth of Pennsylvania v.
Justin Shaw

Nolle Prosequi—Dismissal—Witnesses not Appearing—
Service of Subpoena

1. The Court dismissed the instant prosecution rather
than granting prosecution’s Petition for a Nolle Prosequi due
to the fact that the Commonwealth’s victim-witnesses did not
appear for trial.

2. After one (1) continuance, the case was called. The
prosecution stated that it was not prepared to proceed
because it did not have the necessary witnesses. The vic-
tims-witnesses had been subpoenaed and contacted prior to
the trial date. It was subsequently learned that there was no
evidence that the subpoenas were personally served on the
victims-witnesses.

3. The prosecution requested a nolle prosequi but did not
ask for a continuance. At the time, the prosecution did not
know why the witnesses were not present. The
Commonwealth did not request a continuance and, there-
fore, the issue was waived. Further, at the time the Court dis-
missed the case no one advised the Court that the witnesses
were unavailable, only that they had not appeared.

4. A subpoena left with an adult at the residence of the
witness is not proper service pursuant to 42 Pa.C.S.A. 5904,
and, therefore, is not enforceable against the witness.

(C. Kurt Mulzet)

Christopher Stone for the Commonwealth.
William Difenderfer for Richard Jasek.
Laura Gutnik for Justin Shaw.

No. CC200706629; No. CC200707183. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION 
Mariani, J., August 20, 2008—The Commonwealth

appeals this Court’s order of November 21, 2007 denying
the Commonwealth’s petition for nolle prosequi in the
above case and its subsequent dismissal of the instant pros-
ecution. The Commonwealth alleges that this Court abused
its discretion in dismissing the instant prosecution rather
than granting the prosecution’s petition for a nolle prosequi
or a continuance of the trial due to the fact that the
Commonwealth learned that its victim-witnesses were not
available for trial and it was learned that they were not
properly served with trial subpoenas. For the reasons set
forth below, the order dismissing the charges should be
affirmed.

The instant cases against each defendant were filed on
February 15, 2007. After being held for court, the cases were
consolidated and were originally listed for trial on October
30, 2007. On October 29, 2007, this Court granted a continu-
ance requested by the Commonwealth, over defense objec-
tion, to permit the Commonwealth to obtain the medical
records that the Commonwealth deemed were important to
its case. The trial was then specially listed by this Court to
occur on November 21, 2007 at 9:00 a.m. This date, which
was the day before the Thanksgiving holiday, was specially
selected because Defendant Jasek was incarcerated on a
probation detainer resulting from this case and because all
parties assured the Court they would be prepared to proceed
to trial.

On November 21, 2007, the case was called to commence
on two separate occasions, the last time being at 9:50 a.m. At
that point, the Court asked Assistant District Attorney
Christopher Stone whether the Commonwealth was pre-
pared to proceed. ADA Stone responded that he was not pre-
pared to proceed because he did not have “the necessary
witnesses.”1 ADA Stone advised the Court that the witness-
es, Paul Weimer and Robert Weimer, were subpoenaed and
were contacted prior to the trial date about their appear-
ance at trial. ADA Stone advised that he could provide no
reason why the Weimers failed to appear for trial. ADA
Stone specifically advised the Court that the Commonwealth
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was unable to proceed to trial without the missing witness-
es. Counsel for each defendant then moved to dismiss the
case. ADA Stone orally moved for a nolle prosequi. The
defense objected to the grant of a nolle prosequi because of
its concern that the Commonwealth would simply refile the
charges and subject Defendant Jasek to being rearrested
and subjected to incarceration while awaiting trial on the
subsequent arrest. Counsel for Defendant Shaw feared that
her client would be rearrested and subjected to incarcera-
tion as well. This Court then provided ADA Stone with the
opportunity to present argument as to why the prosecution
should not be dismissed. ADA Stone responded by advising
the Court:

All I can say is this: I cannot present any good rea-
son why my witnesses are not here now. I do not
know of any as I stand here. My officer does not
know of any good reason why they are not here.

Relying on the Commonwealth’s assertion that it could not
prove its case beyond a reasonable doubt, the
Commonwealth’s failure to provide any “good reason” why
its witnesses were absent from trial, Defendant Jasek’s cur-
rent incarceration and the potential incarceration of each
defendant upon the refilling of the charges, this Court dis-
missed the instant prosecution. 

The Commonwealth then filed a motion to reconsider
the dismissal of this case. This Court convened a hearing
on that motion. At the hearing, the Commonwealth pre-
sented the testimony of case officer Michael Hasson, a
detective with the West Mifflin Police Department.
Detective Hasson testified about the general protocol
governing the service of trial subpoenas for cases in
which he is the case officer in the Court of Common
Pleas. He explained that once a case is held for court, the
West Mifflin Chief of Police is sent the trial subpoenas
from the Allegheny County District Attorney’s Office.
With respect to subpoenas for West Mifflin police offi-
cers, those subpoenas are placed in the officers’ respec-
tive mailboxes at the police station. The officers receive
their subpoenas directly from the Chief of Police. With
respect to trial witnesses, he testified that the practice of
the West Mifflin Police Department was that constables
(in this case, Constable Parkinson) would obtain trial wit-
ness subpoenas from either the Chief of Police or the dis-
patcher and the constable would then serve the subpoe-
nas on the trial witnesses. If a constable had difficulty
serving a subpoena, the constable would inform the case
officer and the case officer would then attempt to locate
the witnesses.

Detective Hasson testified that he was never advised by
the constable of any difficulties in subpoenaing the Weimers.
However, according to Detective Hasson, other
Commonwealth witnesses did appear for trial on that date,
including himself. Detective Hasson testified that on the
morning of trial, upon realizing that the Weimers did not
appear for trial, he attempted to contact Paul Weimer by
telephone, without success. He did leave a message on Paul
Weimer’s answering machine. He made no effort whatsoev-
er to contact Robert Weimer. He explained that he was
informed by Constable Parkinson that the Weimers were
served with the trial subpoenas for the November 21, 2007
trial date.

Constable Parkinson also testified at the hearing. He
testified that he routinely serves trial subpoenas on trial
witnesses. He testified that his typical protocol with regard
to the service of subpoenas is that he appears at police sta-
tions and obtains an envelope bearing his name containing
trial subpoenas for witnesses in various cases. He then

serves them. He testified that with respect to the October
30, 2007 and November 21, 2007 trial dates, he obtained
trial subpoenas for the Weimers from the West Mifflin
Police Department. He testified that, relative to the
October 30, 2007 trial date, he served trial subpoenas on
adult males at the separate residences of Paul Weimer and
Robert Weimer. He testified that on November 13, 2007, he
delivered subpoenas to adult males at each of the Weimers’
residences relative to the November 21, 2007 trial date.
Relative to each of these subpoenas, Constable Parkinson
completed service returns for the subpoenas directed to the
Weimers. Constable Parkinson testified that he never iden-
tified the adult males who were served with the subpoenas
nor did he make any efforts to identify the persons served
with the subpoenas. He could not testify that the persons
served were or were not the Weimers. He could not identi-
fy one way or the other whom he served with trial subpoe-
nas but he was certain that he served adult males at those
residences.

Paul Weimer testified at the hearing as well. Robert
Weimer did not testify. Paul Weimer testified that he was
never served with a trial subpoena for the November 21,
2007 trial date and he, therefore, did not appear for trial. He
testified that he resides at his residence with his son, aged
19. He explained that his brother, Robert Weimer, resides
with his wife, his son, aged 20, and daughter. Further, on
cross-examination, he testified that he was advised on
October 29, 2007 by the Assistant District Attorney assigned
to the case at that time that the case scheduled for October
30, 2007 was likely going to be postponed. He testified that,
prior to that time, he was not aware of an October 30, 2007
trial date at all. He testified that he made one phone call to
the Assistant District Attorney to confirm a trial date after
October 29, 2007 but the Assistant District Attorney did not
return his telephone call. He testified that he and Robert
Weimer were in “Atlantic City” on the November 21, 2007
trial date.

Assistant District Attorney Deana Shirley testified dur-
ing the hearing. She testified that on September 4, 2007 she
sent letters to Paul Weimer and Robert Weimer that a trial
date of October 30, 2007 was set by the Court and that they
would be receiving subpoenas to appear on that date. She
further testified that she requested that subpoenas be pre-
pared for the Weimers and other witnesses. She testified
that she knew that Constable Parkinson was to deliver the
subpoenas for the October 30, 2007 trial date. Contrary to
Paul Weimer’s testimony, she testified that she personally
spoke with Paul Weimer and advised him of the October 30,
2007 trial date prior to that date and in a separate conversa-
tion, she advised him of the postponement of the October 30,
2007 trial date before that date. She also testified that on
September 4, 2007 she sent Paul Weimer a letter advising
him of the October 30, 2007 trial date. She further testified
that Assistant District Attorney Christopher Stone request-
ed that subpoenas be prepared for the Weimers for the
November 21, 2007 trial date. Upon completion of the hear-
ing, this Court refused to reconsider its dismissal of the
instant prosecution.

Among the issues raised by the Commonwealth in its
statement of matters for appeal, the Commonwealth alleges
that this Court should not have dismissed the instant prose-
cution when the Commonwealth requested either a continu-
ance or a nolle prosequi after it was determined whether the
witnesses were unavailable on the day the case was called
for trial and it was subsequently learned that they were not
properly served with their subpoenas.

Initially, it must be noted that the Commonwealth
never requested a continuance of the trial on November
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21, 2007. This Court believes, therefore, that to the extent
the Commonwealth suggests that this Court erred in not
grant-ing such relief, this claim is waived. See Pa.R.A.P.
302(a) (stating that “issues not raised in the lower court
are waived and cannot be raised for the first time on
appeal.”); Commonwealth v. Lawson, 789 A.2d 252, 253
(Pa.Super. 2001)(explaining that “even issues of constitu-
tional dimension may not be raised for first time on
appeal.”); Commonwealth v. Cain, 906 A.2d 1242, 1244;
(Pa.Super. 2006).

This Court also takes issue with the Commonwealth’s
assertion that this Court dismissed this case after it was
determined that the Weimers “were not available on the
day the case was called for trial.” At the time the Court
dismissed this case, nobody advised this Court, and cer-
tainly no evidence was presented, that the Weimers were
not available to testify. On the contrary, ADA Stone
advised this Court that the Weimers had been subpoenaed
and he could provide no good reason why they had not
appeared. He specifically advised that they had been con-
tacted prior to the November 21, 2007 trial date about
that date.

Additionally, even after the Commonwealth had an oppor-
tunity to develop a record, it was clear to this Court that the
Commonwealth could not demonstrate that the Weimers
were unavailable on the day of trial. Rather, the failure of the
Weimers to appear was either a result of the Weimers simply
not wanting to appear or a breakdown in the
Commonwealth’s own subpoena protocol.2 The service of
subpoenas in criminal cases is governed by 42 Pa.C.S.A. 5904
which provides:

§ 5904. Subpoena of witnesses

(a) METHOD OF SERVICE.—In addition to any
other method of service provided by law, a subpoe-
na may be served upon a witness in a criminal pro-
ceeding by registered or certified mail, return
receipt requested, or by first class mail.

(b) PROOF OF SERVICE.—A completed return
receipt shall be prima facie evidence of service of
the subpoena.

(c) DURATION.—A subpoena shall remain in force
until the termination of the criminal proceeding.

(d) BENCH WARRANTS.—Upon proof of service
of a subpoena, the court may issue a bench warrant
for any witness who fails to appear in response to a
subpoena. However, such warrant cannot be issued
if service has been by first class mail.

This Court is not aware of any authority that permits
service of trial subpoenas by leaving a subpoena with an
adult at the residence of the witness. Said service is not
endorsed in 42 Pa.C.S.A. 5904 nor is it endorsed in any rule
of Criminal Procedure.3 Therefore, this Court does not
believe that the subpoenas served by Constable Parkinson,
if served on adults other than the trial witnesses, were
enforceable against the Weimers.4 The Commonwealth must
bear the burden of its failure to properly obtain trial wit-
nesses and this Court does not believe the Commonwealth
can sustain any burden of establishing that a
Commonwealth witness was unavailable when it failed to
properly secure that witness for trial in the first instance.5

See Commonwealth v. Johnson, 592 A.2d 706, 710 (Pa.Super.
1991); Commonwealth v. Hughes, 389 A.2d 623, 625-626
(Pa.Super. 1978)(In context of Rule 600 [then Rule 1100]
claims, Commonwealth is not duly diligent when it fails to
properly subpoena witnesses).

This Court properly denied the nolle prosequi. “The
grant of a petition for nolle prosequi lies within the sound
discretion of the [trial] Court, and its action will not be
reversed in the absence of an abuse of discretion.”
Commonwealth v. Stivala, 435 Pa.Super. 176, 645 A.2d 257,
261 (Pa.Super. 1994), appeal denied, 540 Pa. 581, 655 A.2d
513 (1994) (quoting Commonwealth v. DiPasquale, 431 Pa.
536, 541, 246 A.2d 430, 432 (1968)). A court must evaluate
two factors in evaluating a request for a nolle prosequi:
“(1) whether the reason given by the Commonwealth for
requesting the nolle prosequi is valid and reasonable, and
(2) whether the defendant, at the time the nolle prosequi is
requested, has a valid speedy trial claim.” Both the
Commonwealth and the defense should be given an oppor-
tunity to present argument on the motion. Commonwealth
v. Rega, 856 A.2d 1242, 1246 (Pa.Super. 2004);
Commonwealth v. Reinhart, 466 Pa. 591, 353 A.2d 848
(1976), cert. denied, 429 U.S. 886, 97 S. Ct. 238, 50 L. Ed.
2d 167 (1976).

In this case, the Commonwealth sought and was grant-
ed one previous continuance, over defense objection. On
the specially listed trial date, the Commonwealth was
again unprepared to proceed due to the fact that the
Weimers failed to appear. Rather than seek a continuance
of the trial date, the Commonwealth simply moved for a
nolle prosequi on the sole basis that necessary witnesses
did not appear, not that they were unavailable. Upon
being asked by the Court to justify the absence of its nec-
essary witnesses, the Commonwealth did not provide a
remotely valid justification. Instead, it responded that it
had no “good” reason. At that time, according to the
Commonwealth, the Weimers were contacted and subpoe-
naed to attend the trial.

Later it was determined, as set forth above, that the
Weimers may not have been properly served with the trial
subpoenas. The failure to properly ensure the appearance of
a Commonwealth witness is the responsibility of the
Commonwealth and this Court does not believe the
Commonwealth can shirk this obligation by simply shifting
blame to a constable, its constable, especially in light of the
fact that this process has been tacitly adopted by the
Commonwealth and implemented by the constable over
time.6 If the method of service of trial subpoenas was not
proper, the Weimers were not required to be in Court on
November 21, 2007 and this Court rejects the
Commonwealth’s assertions that the Weimers were unavail-
able. Rather, the record indicates that the Commonwealth
did not take the steps necessary to secure the Weimers
attendance at trial and on the day of trial, the
Commonwealth could provide no good reason why the
Weimers failed to appear. The reasons supplied by the
Commonwealth for the nolle prosequi were insufficient to
justify the relief it sought. 

While this Court is convinced that the utter lack of sup-
port for a nolle prosequi supports the denial of that request,
the Court is also instructed to consider any speedy trial con-
siderations. This case was filed on February 15, 2007 and
the nolle prosequi was denied on November 21, 2007. For
purposes of speedy trial concerns, trial of this matter could
have occurred any time prior to February 15, 2008 without
violating the defendants’ speedy trial rights.7 Pa.R.Crim.P
600. The Commonwealth, however, never sought a continu-
ance and did not seek to schedule a trial prior to February
15, 2008. However, had this Court granted the nolle prose-
qui and the Commonwealth subsequently refiled the
charges, the defendants would still have been required to be
brought to trial before February 15, 2008. Commonwealth v.
Meadius, 870 A.2d 802 (Pa. 2005). (When Commonwealth
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withdraws a criminal complaint and then files a second
complaint containing the same charges, the Commonwealth
must bring the defendant to trial within 365 days of the fil-
ing of the original complaint when the serial filing is
brought about because the Commonwealth does not exer-
cise due diligence). This Court believes that the speedy trial
considerations do not impact the analysis of the questions
presented in this case.

In sum, the Commonwealth asserted that it was unable to
go forward, which this Court interprets to mean that the
Commonwealth could not meet is burden to make out a
prima facie case, without those witnesses. The
Commonwealth never provided a valid or reasonable basis
to grant the nolle prosequi. See DiPasquale, (Supreme
Court held that the rights of the defendant required that a
nolle prosequi be denied, thereby compelling the
Commonwealth to go to trial where Commonwealth had
been granted numerous continuances, and, when the case
was finally called for trial, the Commonwealth indicated
that it would not be able to make out a prima facie case
against the defendant and defendant’s right to speedy trial
would be denied if nolle prosequi granted). Due to the
Commonwealth’s lack of any reason to grant the nolle pros-
equi and the Commonwealth’s failure to request a continu-
ance, the petition for nolle prosequi was denied and the
charges against the defendants were dismissed.

BY THE COURT:
/s/Mariani, J.

1 The Commonwealth’s candid acknowledgement that it
could not proceed without necessary witnesses was con-
strued by this Court as an admission by the Commonwealth
that it could not prove its case beyond a reasonable doubt.
2 The Court finds it particularly peculiar that both Weimers
claim to have not received trial subpoenas despite the fact
that the subpoenas were served on adult males at the
Weimer’s residence on two separate occasions.
3 This Court believes the purpose of the Rule is to provide the
specific means of service required to trigger sanctions for a
witness’ failure to appear.
4 There is no question that Constable Parkinson believed he
properly served the Weimers and the Commonwealth
shared this belief. He completed a proof of service with
respect to each of the Weimers. Notably, Robert Weimer was
not called as a witness by the Commonwealth at the hearing
convened pursuant to the Commonwealth’s motion for
reconsideration. Consequently, there is no basis to positive-
ly conclude that he was not the adult male who was actual-
ly given the trial subpoena by Constable Parkinson on
November 13, 2007. Considering the Commonwealth’s
admission that it had no good reason why the Weimers
failed to appear for trial on November 21, 2007, the
Commonwealth could have sought to enforce the subpoena
by seeking a bench warrant to secure the attendance of the
witnesses. See 42 Pa.C.S.A. 5904(d). Rather than pursue that
option, however, it sought a nolle prosequi.
5 Assuming, arguendo, that service on an adult male resid-
ing at the Weimers’ residence was sufficient, the record
before this Court would be that properly served witnesses
ignored the subpoenas and chose to travel to Atlantic City
rather than appear for trial. The Commonwealth would be
saddled with this development and it would certainly pro-
vide no justification to grant a nolle prosequi under the facts
of this case.
6 It should be noted that the Commonwealth’s motion for

reconsideration did not claim that the service of the trial
subpoenas was defective. On the contrary, implicit in the
allegation at paragraph 15 of the Commonwealth’s motion is
the acceptance, by the District Attorney’s Office, of the man-
ner of service effectuated by Constable Parkinson since the
Commonwealth alleges that someone would have been avail-
able at the residences of the Weimers to receive the subpoe-
na. According to the testimony of Constable Parkinson,
someone was, indeed, present at both residences and did
receive the subpoenas. 
7 It is recognized that the defendants were not incarcerated
on this case.

Commonwealth of Pennsylvania v.
Eric Rasmussan

IDSI—Certainty of Date of Crime—Use of Prior Testimony

1. Defendant was convicted of Involuntary Deviate
Sexual Intercourse (IDSI), Statutory Sexual Assault,
Aggravated Indecent Assault, Indecent Assault, Indecent
Exposure, Indecent Contact with a Minor, and Corruption of
Minors.

2. The Court held that the victims’ testimony that the
sexual assaults perpetrated by the Defendant occurred
sometime between August 2003 and September 2003 fixed
the date of the commission of the offenses with reasonable
certainty.

3. The Court also held that the Defendant could not use
the transcript of the preliminary hearing testimony of the
victim as substantive evidence in the case because of
Defendant’s failure to admit the transcript into evidence.

4. The fact that the prosecutor argued during closing
arguments that Defendant’s failure to produce phone
records weakened defense counsel’s suggestion that the vic-
tim in this case was repeatedly contacting the Defendant
during the relevant time period, did not alter the
Commonwealth’s burden of proof.

(C. Kurt Mulzet)

Laura Ditka for the Commonwealth.
Gregory Schwab for Defendant.

No. CC200315654. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., August 20, 2008—This is a direct appeal

wherein the defendant, Eric Rasmussan, appeals from the
judgment of sentence of August 24, 2007. After a non-jury
trial, this Court found the defendant guilty of three counts of
Involuntary Deviate Sexual Intercourse, one count of
Statutory Sexual Assault, one count of Aggravated Indecent
Assault, one count of Indecent Assault, one count of
Indecent Exposure, one count of Indecent Contact with A
Minor, and one count of Corruption of Minors. This Court
sentenced the defendant to an aggregate sentence of 7½-15
years’ imprisonment. The defendant filed a timely
Statement of Errors Complained of on Appeal raising the
following issues:

a. The Judgment of Sentence must be reversed
where the Commonwealth failed to fix the date of
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the commission of the offenses with reasonable
certainty in violation of the United States and
Pennsylvania Constitutions.

b. The verdict rendered was contrary to the weight
of the evidence presented.

c. It was error to not allow the defense to use the
Preliminary Hearing Testimony as Substantive
Evidence as it was prior testimony, provided under
oath, and as such it is not Hearsay and it is proper
to allow such testimony to be used as substantive
evidence.

d. It was error for the Commonwealth to claim that
Mr. Rasmussan bore the burden of producing
records showing that Ms. Cale was calling his cell
phone repeatedly and it was error for the Court to
comment that such evidence would have been cor-
roborative.

The credible evidence adduced at the non-jury trial of
this case established the following facts: The victim testi-
fied that she was sexually assaulted by the defendant on
four different occasions in August, 2003 and September,
2003. The victim in this case testified that when she was 13
years old, she first encountered the defendant on an inter-
net instant message and through email.1 The defendant was
24 years old at this time. The instant messages were sent by
the defendant. The defendant began sending the victim
emails of a sexual nature, including requests to have sex.
At first the victim did not take the emails seriously as she
believed they could have been sent by her friends. Within a
period of several weeks to a couple of months, in June,
2003, the defendant approached the victim at the
Dravosburg Firefighter’s Fair in Dravosburg,
Pennsylvania. The victim was 14 years old at this time. The
defendant approached the victim at the fair and struck up
a conversation with her. The victim did not know the defen-
dant and did not realize he was the person with whom she
was corresponding via the internet. The defendant told the
victim he would call her at 11:00 p.m. that night. The vic-
tim had never provided her telephone number or her email
address to the defendant. The victim returned home from
the fair that night and her cellular telephone rang at 11:00
p.m. that night. She did not answer the call. After that day,
she continued to receive instant messages and emails from
the defendant. One day, the victim and a friend were walk-
ing down the street near the victim’s home and the defen-
dant drove by in his vehicle. The defendant said “hi” to the
victim and drove off. The victim and her friend returned to
her friend’s house.

Thereafter, on another occasion, the defendant again fol-
lowed the victim near the victim’s home. The defendant
pulled up alongside the victim and told her to get in his
vehicle. She got in the front passenger seat of the vehicle.
The defendant drove the victim behind an abandoned
building where he told the victim to get in the back seat of
the vehicle. The defendant began to undress the victim. She
asked that he stop but he continued to undress her. Once he
had the victim undressed, the defendant had sexual inter-
course with the victim and he forced the victim to orally
touch his penis. The victim began crying. The defendant
told the victim to stop crying. After about 15-20 minutes,
the defendant drove the victim to the place where he
picked her up. At this point, the defendant advised the vic-
tim not to disclose what occurred or he would hurt her or
hurt her family.

On another occasion, the victim encountered the defen-
dant driving a vehicle while she was walking to a friend’s

house. Again, he ordered her to get into his vehicle. Fearing
the defendant, she complied. The defendant again took the
victim behind the abandoned building and had sexual inter-
course with the victim in his vehicle. He also touched her
breasts and he forced the victim to touch his penis with her
hands and he ordered her to orally touch his penis. After
approximately 15-20 minutes, he took the victim to the place
where he picked her up and dropped her off.

On the third occasion, the defendant again picked the vic-
tim up in his vehicle while she was walking along the street.
He again took her behind the abandoned building and forced
her to perform oral and vaginal intercourse. The victim
began crying on this occasion. The defendant yelled at the
victim and began hitting her in the face and leg. When this
incident was over, the defendant dropped the defendant off
where he picked her up.

Similar events occurred a fourth time. This time, howev-
er, the victim began crying and told the defendant she did not
want to perform oral sex. The defendant pulled the victim’s
hair and told her to stop crying. The defendant performed
oral sex on the victim as well. He also digitally penetrated
the victim with his fingers. When he dropped the victim off
after this encounter, he specifically advised the victim not to
tell anyone what occurred.

After a bench trial, this Court convicted the defendant
of Counts 1, 2 and 3, all involving counts of Involuntary
Deviate Sexual Intercourse. This Court found the defen-
dant not guilty of Count 4, a charge of Involuntary Sexual
Deviate Intercourse. The Court found the defendant guilty
of Count 5, Statutory Sexual Assault, Count 6, Aggravated
Indecent Assault, Count 7, Aggravated Indecent Assault,
Count 8, Indecent Exposure, Count 9, Unlawful Contact
with Minors and Count 11, Corruption of Minors. The
defendant was found not guilty of Count 10, Terroristic
Threats.

The defendant first claims that the Commonwealth failed
to fix the date of the commission of the offenses with reason-
able certainty and, therefore, his conviction was obtained in
violation of the United States and Pennsylvania
Constitutions. This allegation is without merit. Due process
does require that the date of the commission of an offense
be fixed with reasonable certainty. Commonwealth v.
Devlin, 460 Pa. 508, 333 A.2d 888 (1975). In Devlin, the
appellant was accused of sexually abusing a mentally
retarded man. The trial evidence indicated that the crime
occurred some time during a 14-month period between
February 1971 to April 1972. Citing the inability to prove an
alibi defense, as well inability to impeach the accuser, the
Supreme Court explained:

Therefore, we cannot enunciate the exact degree
of specificity in the proof of the date of a crime
which will be required or the amount of latitude
which will be acceptable. Certainly the
Commonwealth need not always prove a single
specific date of the crime. Any leeway permissible
would vary with the nature of the crime and the
age and condition of the victim, balanced against
the rights of the accused. Here, the fourteen-
month span of time is such an egregious encroach-
ment upon the appellant’s ability to defend himself
that we must reverse.

Id., at 516, 333 A.2d at 892 (footnote and citations omit-
ted). Balancing these considerations, the Devlin Court
determined that the period between February 1971 and
April 1972 did not fix the date of offense with reasonable
certainty.

The holding of Devlin has been interpreted by other
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courts. In Commonwealth v. Groff, 378 Pa.Super. 353, 384
Pa.Super. 648, 548 A.2d 1237 (Pa.Super. 1988), the Superior
Court determined that where the victim of molestation was
six years old, “the summer of 1985” was defined with rea-
sonable certainty such that it did not run afoul of Devlin.
Specifically, in Groff, the Court explained:

We note that the Commonwealth would clearly pre-
vail if appellant had been convicted of repeatedly
abusing the victim during the summer of 1985.
Case law has established that the Commonwealth
must be afforded broad latitude when attempting to
fix the date of offenses which involve a continuous
course of criminal conduct. See, e.g.,
Commonwealth v. Shirey, 333 Pa.Super. 85, 481
A.2d 1314 (1984); Commonwealth v. Robinson, 316
Pa.Super. 152, 462 A.2d 840 (1983); Commonwealth
v. Niemetz, 282 Pa.Super. 431, 422 A.2d 1369;
Commonwealth v. Yon, 235 Pa.Super. 232, 341 A.2d
169 (1975).

Groff, 548 A.2d at 1242 (emphasis in original).

Other cases recognize that the concerns of Devlin are
alleviated when a victim can fix the time an offense
occurred. See Commonwealth v. G.D.M., 926 A.2d 984;
(Pa.Super. 2007). (In case involving ongoing, repeated abuse
over approximately a seven-month span from September
1997 through March 1998, dates of offense were fixed with
sufficient certainty when victim indicated that he remem-
bered when the abuse began because it was contemporane-
ous with his beginning kindergarten, and he remembered
when it terminated because that was when appellant was
arrested).

In this case, the victim testified twice during trial that
she first met the defendant in June, 2003 and that the sex-
ual assaults perpetrated by the defendant occurred some-
time between August, 2003 and September, 2003. While the
victim was unable to remember every detail that occurred
during the sexual assaults, she did recall that she was first
contacted by the defendant through internet instant mes-
saging when she was 13. She testified that she first met the
defendant at a “Fireman’s Fair” in Dravosburg,
Pennsylvania in June, 2003 when “she just turned 14.” The
Information filed in this case set forth the time period of
August 1, 2003 through September 30, 2003 as the dates of
the commission of the offenses. This Court believes that the
victim’s testimony concerning sexual assaults that
occurred between August, 2003 and September, 2003, when
she was 13 or 14 years’ old, provides a date and time peri-
od of the assaults which is far more certain that those rec-
ognized in Groff and G.D.M., above. Accordingly, this claim
of error is without merit.

The defendant next claims that this Court’s verdict was so
contrary to the weight of the evidence that the verdict shocks
one’s sense of justice. As forth in Criswell v. King, 834 A.2d
505; 512. (Pa. 2003) 

Given the primary role of the jury in determining
questions of credibility and evidentiary weight, the
settled but extraordinary power vested in trial
judges to upset a jury verdict on grounds of evi-
dentiary weight is very narrowly circumscribed. A
new trial is warranted on weight of the evidence
grounds only in truly extraordinary circum-
stances, i.e., when the jury’s verdict is so contrary
to the evidence that it shocks one’s sense of justice
and the award of a new trial is imperative so that
right may be given another opportunity to prevail.
The only trial entity capable of vindicating a claim

that the jury’s verdict was contrary to the weight
of the evidence claim is the trial judge—decidedly
not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d
698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177, 1189 (Pa. 1994)). Although Criswell spoke in
terms of a jury verdict, there is no distinction relative to a
non-jury verdict.

The initial determination regarding the weight of the
evidence is for the fact-finder, in this case, this Court.
Commonwealth v. Jarowecki, 923 A.2d 425, 433 (Pa.Super.
2007). This Court was free to believe all, some or none of
the evidence. Id. A verdict should only be reversed based
on a weight claim if that verdict was so contrary to the evi-
dence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super.
2007).

The Defendant does not challenge whether the evidence
was sufficient to convict him of the offenses of conviction.
Rather, he claims that the verdict was against the weight of
the evidence because the victim’s testimony was vague and
the victim was incredible. The Court here concluded that,
after considering and weighing all the evidence, the victim’s
testimony at trial was credible. Her testimony, which is
recounted above, supported the verdict. This evidence was
supported in the record and the verdict was not against the
weight of the evidence.

The defendant next claims that it was error to not allow
the defense to use the transcript of the preliminary hearing
testimony as substantive evidence in this case, as it was
prior testimony, provided under oath, and as such it is not
hearsay and it is proper to allow such testimony to be used
as substantive evidence. The defendant claims that the tran-
script was admitted into evidence in this case. This claim
should be rejected.

During the trial, defense counsel marked a number of
exhibits for identification at trial. Among them was a copy of
a preliminary hearing transcript, which was marked for
identification purposes as Defense Exhibit “Z.” Repeatedly
during cross-examination, defense counsel attempted to
refresh the victim’s recollection by showing her portions of
the preliminary hearing transcript. At the close of evidence
in this case, the following exchange occurred between the
Court and defense counsel:

Counsel: In the event I’ve already done so, I’ll move
all defense exhibits.

The Court: I believe they have been moved and
admitted. Exhibits S, T, U, R. They’re all admitted.

Notably, the Commonwealth did not object to the admis-
sion of Exhibits S, T, U and R. During closing arguments,
defense counsel attempted to argue that the victim’s trial
testimony differed from her preliminary hearing testimony.
The Commonwealth objected on the basis that the prelimi-
nary hearing transcript had not been admitted as evidence in
this case. The defense responded that the transcript was a
“certified preliminary hearing transcript.” This Court then
addressed defense counsel as follows:

Even if it’s certified, you didn’t offer it into evi-
dence in and of itself. I would have asked the
Commonwealth if they would stipulate to it but you
made no offer either way.

Defense counsel did not contest this Court’s comments.
The crux of this allegation of error is that the prelimi-

nary hearing transcript was admitted into evidence and,
therefore, the defense should have been permitted to rely on
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it as evidence. However, the transcript was not admitted
into evidence. Defense counsel marked the preliminary
hearing transcript as Defense Exhibit “Z” for identification
purposes during the course of the trial. He never once indi-
cated that he wanted to admit Defense Exhibit “Z” into evi-
dence at trial. The fact that the exhibit was not admitted is
supported by the fact that the Commonwealth was not given
an opportunity to object to the admission of that exhibit dur-
ing the trial and the Commonwealth lodged a timely objec-
tion to the defense argument that the Court could consider
the transcript as evidence. Additionally, defense counsel did
not contest the Court’s statements to defense counsel that
the exhibit had not been admitted. Accordingly, the record
does not support the contention that the preliminary hear-
ing transcript was admitted as evidence. This claim should
be rejected.2

The defendant next claims that it was error for the
Commonwealth to claim that Mr. Rasmussan bore the bur-
den of producing records showing that Ms. Cale was call-
ing his cell phone repeatedly and it was error for the Court
to comment that such evidence would have been corrobo-
rative. The defendant believes that the brief discourse
during closing arguments concerning this matter improp-
erly shifted the burden of proof and the presumption of
innocence enjoyed by the defendant. This claim is wholly
without merit.

During trial, the defense called Jennifer Agnew as a wit-
ness, presumably to demonstrate that it was the victim who
was pursuing the defendant rather than the defendant stalk-
ing the victim. Ms. Agnew testified that she was the defen-
dant’s girlfriend during the relevant time period. She testi-
fied that on various dates while she and the defendant were
together in July, 2003, someone repeatedly called the defen-
dant’s cell phone. Ms. Agnew did not know this person. She
said the defendant told her who the person was. In Ms.
Agnew’s words, “this person kept calling and calling and
calling.” Ms. Agnew testified that she told this person “to
quit F-ing calling” the defendant.3 In her closing argument,
the Assistant District Attorney stated:

I would suggest to you that if Eric Rasmussan had
a cell phone that [the victim] was calling in excess
of hundreds of time, 20-some times, according to
Jennifer Agnew, then where are those records?
They’re his records. All he has to do is call his com-
pany and get them and we would have absolute
proof. And then the Court could say, “Well, this girl
is not credible.”

In its final comments before pronouncing the ver-
dict, this Court stated:

It is the Commonwealth’s burden. It’s not the
defense’s burden. It would perhaps be somewhat
corroborative if there were phone records, but the
defendant has no duty to bring them forward. Ms.
Ditka is not suggesting that they do. She’s simply
saying it would have supported better their testi-
mony than–the testimony is not so persuasive
standing on its own.

The Court then convicted the defendant as set forth
above. This Court understood the argument being made
by the ADA. She was arguing that there was no solid evi-
dence of record to support defense counsel’s suggestion
that the victim in this case was actually contacting the
defendant during the relevant time period. This sort of
argument does not alter the Commonwealth’s burden of
proof. See Commonwealth v. DeJesus, 580 Pa. 303; 860
A.2d 102, 111(Pa. 2004)(in responding to defense coun-

sel’s argument, prosecutor’s comments suggesting that
defense could have presented a prison log to demonstrate
who contacted witnesses in prison did not alter burden of
proof or production). Moreover, this Court noted on the
record that the defendant bore no burden of proof and it
was the Commonwealth’s sole burden of proof. The facts
demonstrate that this claim of error should be rejected.
Id. at 110.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 At the time of trial, the victim was 17 years old.
2 Defense counsel never sought to lay a proper eviden-
tiary foundation to admit the transcript nor does the
record suggest that a stipulation was reached to admit the
transcript.
3 Ms. Agnew never provided a clear indication of who the
caller was. Moreover, this Court did not find Ms. Agnew to be
a credible witness. Her answers were not specific and she
was and evasive and argumentative.

Commonwealth of Pennsylvania v.
Michael Leon Hudson

PCRA—Ineffective Assistance of Counsel—Alibi Witness—
Hearsay—Pa. R.A.P. 2119(f)

1. The Court denied Defendant’s Petition for Post-
Conviction Relief in which Defendant maintained that his
trial counsel was ineffective for failing to present a known
alibi defense witness at the time of trial, for failing to object
to hearsay statements made by one of the victims as to the
identity of the Defendant and for failing to file a Rule 2119(f)
Statement thereby waiving his right to challenge the discre-
tionary aspect of his sentencing. Defendant had been con-
victed of Burglary, Robbery, Criminal Conspiracy and
Simple Assault.

2. Trial counsel testified that no alibi witness was pre-
sented because the Defendant did not ever mention to trial
counsel that Defendant had an alibi witness, the Defendant
did not say anything about an alibi witness during the trial,
and never told appellate counsel of any potential alibi wit-
nesses. Therefore, neither trial counsel nor appellate
counsel could have been ineffective for failing to put on an
alibi defense.

3. Hearsay statements made by one of the victims were
introduced during cross-examination in support of
Defendant’s misidentification defense. Defendant cannot
complain that trial counsel should have objected at the time
the statement was repeated during redirect examination of
the witness.

4. Appellate counsel admits that he failed to file a
Statement pursuant to Pennsylvania Rules of Appellate
Procedure Rule 2119(f) raising a question with respect to
the discretionary aspect of sentencing, thereby waiving
Defendant’s right to challenge the discretionary aspect of
sentencing. However, the Court found that the outcome on
the appeal, had it been perfected properly, would have been
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no different. Defendant was a repeat offender, who had
been sentenced in fifteen (15) prior convictions; Defendant
and co-conspirators had threatened to kill small minor chil-
dren, who had been held hostage during the commission of
the crime.

(C. Kurt Mulzet)

Mark Clark for the Commonwealth.
Thomas N. Farrell for Defendant.

No. CC199704573. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 21, 2008—The appellant, Michael

Leon Hudson, (hereinafter referred to as “Hudson”), has
filed the instant appeal as a result of the denial of his peti-
tion for post-conviction relief following a hearing. In his
statement of matters complained of on appeal, Hudson
has raised three claims1 of the ineffectiveness of his trial
and appellate counsel. Initially, Hudson maintains that his
trial counsel was ineffective for failing to present a known
alibi defense witness at the time of trial. He next main-
tains that his trial counsel was ineffective for failing to
object to certain hearsay statements made by one of the
victims as to the possible identity of the perpetrators of
the crimes for which Hudson was convicted. Finally,
Hudson maintains that his appellate counsel was ineffec-
tive for failing to file a Rule 2119(f) statement, thereby
waiving his right to challenge the discretionary aspect of
his sentencing. The facts of Hudson’s case were original-
ly set forth in this Court’s Opinion in his direct appeal as
follows:

On February 16, 1997, three men, at gun point, forced
their way into a home occupied by Mabel McKenzie,
Oneaca Bonifate, Valerie Budzinski and Tiffany Eger,
located on Graham Street in the Garfield Section of the
City of Pittsburgh. There were also a number of minor
children who resided in the residence. The three men,
with the use of a handgun and threatening remarks, cor-
ralled all of the occupants of the residence into the dining
room area and required that they either sit or lay on the
floor. One of the men kept watch over the occupants of
the residence while the other two ransacked the house
looking for various items of personal property. After
approximately a half hour filled with threats, during
which the firearm was pointed at various people in the
residence, including the minor children, the three men
exited the residence with various items, which belonged
to the occupants.

The police were immediately called and Officer
Gregory Woodall of the City of Pittsburgh Police took an
initial report. Thereafter, the incident was assigned to two
Pittsburgh detectives who conducted interviews at the res-
idence. Subsequent to the interviews, one of the occupants
contacted the detectives and indicated that a friend, iden-
tified at trial as “Steve,” had heard on the street that three
individuals, defendant, Michael Hudson, (hereinafter
referred to as “Hudson”), defendant, Ronald Jenkins,
(hereinafter referred to as “Jenkins”), and Jacob
Hornbuckle, (hereinafter referred to as “Hornbuckle”),
were involved in the incident. With this information, the
detectives created a photo array and presented the photo
array to three of the four adult occupants of the residence.2

The occupants of the residence were able to identify
Hudson, Jenkins and Hornbuckle as the perpetrators
involved. Jenkins was arrested and charged with four
counts of robbery, one count of burglary and one count of
criminal conspiracy. Hudson was also arrested and

charged with one count of burglary, four counts of robbery,
one count of criminal conspiracy, and four counts of simple
assault.

On April 19, 1999, a jury was empanelled before this
Court and on April 22, 1999, both Hudson and Jenkins were
convicted of all charges filed against them. A presentence
report was submitted on each of the defendants and after a
consideration of the presentence reports, the guidelines and
the particular facts of this case, wherein small minor chil-
dren were threatened at gunpoint, this Court sentenced both
Jenkins and Hudson to a period of incarceration of not less
than 35 years nor more than 70 years.

In order to be entitled to post-conviction relief a petition-
er must establish his eligibility pursuant to Section 9543(a)
of that Act,3 which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprisonment,
probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the
circumstances of the particular case, so under-
mined the truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place.

(iii) A plea of guilty unlawfully induced where the
circumstances make it likely that the inducement
caused the petitioner to plead guilty and the peti-
tioner is innocent.

(iv) The improper obstruction by government offi-
cials of the petitioner’s right of appeal where a
meritorious appealable issue existed and was prop-
erly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of excul-
patory evidence that has subsequently become
available and would have changed the outcome of
the trial if it had been introduced.

(vii) The imposition of a sentence greater than the
lawful maximum.

(viii) A proceeding in a tribunal without jurisdic-
tion.

(3) That the allegation of error has not been previ-
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ously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar
as it references “unitary review” by Pennsylvania
Supreme Court Order of Aug. 11, 1997, imd. effec-
tive.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing Hudson’s claims in light of these eligibility
requirements, it is clear that his petition has been timely
filed and that the allegations of the ineffectiveness of his
trial counsel would establish a basis upon which, if proven,
he would be entitled to relief. In addition to meeting these
requirements, Hudson must also establish that his claims
have not been previously litigated. In Commonwealth v.
Peterkin, 538 Pa. 455, 649 A.2d 121 (1994), the
Pennsylvania Supreme Court decided that a petitioner
could not relitigate claims previously decided under the
guise of the claim of the ineffectiveness of his counsel. See
also, Commonwealth v. Abu-Jamal, 574 Pa. 724, 833 A.2d
719 (2003). However, in Commonwealth v. Collins, 585 Pa.
45, 888 A.2d 564 (2005), the Pennsylvania Supreme Court
recognized that there is a separate and distinct claim that
is being asserted when the claim of the ineffectiveness is
being made even as it pertains to an issue that has been
previously litigated since the claim that is being raised is
the stewardship of the petitioner’s counsel which affects
his rights under the Sixth Amendment of the United States
Constitution and under Article I, Section 9 of the
Pennsylvania Constitution.

In reviewing a claim of ineffectiveness it is well settled
that the law presumes that counsel was effective and that
the petitioner asserting that claim of ineffectiveness bears
the burden of proving it. Commonwealth v. Khalil, 806 A.2d
415 (Pa.Super. 2002). In Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United
States Supreme Court set forth the standards for the per-
formance and prejudice for evaluating the conduct of coun-
sel. These standards were adopted by the Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153,
527 A.2d 973 (1987), and require that a defendant prove a
three-prong test, the first being that the claim currently
being asserted has arguable merit; second, that counsel had
no reasonable basis for his action or omission; and, third,
that the defendant was prejudiced by his counsel’s conduct.
In Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d 326,
333 (1999), the Supreme Court set forth the burden of proof
imposed upon a petitioner in establishing the claim of inef-
fectiveness.

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-
ability that outcome of proceeding would have been
different.

The standard for review of an order denying a petition for
post-conviction relief is whether or not the record supports
the PCRA Court’s determination and whether that determi-
nation is free of legal error. Commonwealth v. Allen, 557
Pa.Super. 135, 732 A.2d 582 (1999). A PCRA Court’s findings

will not be disturbed unless there is no support for the find-
ings in the certified record. Commonwealth v. Carr, 768 A.2d
1164 (Pa.Super. 2001).

Initially, Hudson maintains that his trial counsel was
ineffective for failing to call an alibi witness who would
have testified that Hudson was present with her throughout
the entire evening when the crimes for which he was con-
victed were committed. Pursuant to Pennsylvania Rule of
Criminal Procedure 902(a)(15), a petitioner seeking relief
pursuant to the Post-Conviction Relief Act must attach to
his petition a signed certification as to every intended wit-
ness that the petitioner seeks to call at the time of his hear-
ing.4 In the instant case, Hudson met the certification
requirement when he attached the certification of his girl-
friend, Tiffany Williams, and provided the substance of her
testimony, which would have established an alibi for
Hudson at the time these crimes were committed. However,
at the time of the hearing on his petition, Williams was nei-
ther called nor was she present at the hearing. The only wit-
nesses that were called on Hudson’s behalf were his trial
and appellate counsel.

His trial counsel, Leslie Perlow, (hereinafter referred
to as “Perlow”), testified that Hudson’s defense was pred-
icated upon the misidentification of Hudson as one of the
perpetrators by the various victims. She testified that
when the Commonwealth had rested that she presented
no witnesses because the defense was predicated on this
idea of misidentification. She presented no alibi witness-
es because she was not aware of any, nor did Hudson ever
mention to her that he had such witnesses. Even when
she advised this Court and the jury that she had no wit-
nesses, Hudson did not say anything to her about a poten-
tial alibi witness. Had she known about an alibi witness,
she would have called that individual; despite her belief
that such testimony would be inconsistent with the
misidentification defense that Hudson was pursuing at
the time of trial.

Similarly, Hudson’s appellate counsel, Martin Dietz,
(hereinafter referred to as “Dietz”), did not raise the claim
of the ineffectiveness of Hudson’s trial counsel since he
was also unaware of any potential alibi witnesses. Dietz tes-
tified that he spoke with Hudson and that Hudson never
mentioned any potential alibi witnesses. In speaking to
Hudson’s trial counsel and in reviewing her file, he was
never advised of any potential alibi witnesses. Since he had
no information about any potential alibi witness, he did not
raise that issue in the context of the ineffectiveness of trial
counsel on appeal. Hudson did not testify at the time of trial
nor did he present any witnesses who would have indicated
that Williams would have provided exculpatory alibi testi-
mony for him. In light of the fact that neither Hudson’s trial
nor appellate counsel was advised of his potential alibi wit-
ness, they could not have been ineffective for failing to put
forth this alibi defense.

Hudson next maintains that his trial counsel was ineffec-
tive for failing to object to the hearsay statements made by
one of the victims, Mabel McKenzie, (hereinafter referred
to as “McKenzie”), when she stated that she learned of the
names of the perpetrators of the robbery from her
boyfriend. The problem with this contention, however, is
that Hudson introduced the hearsay statements, which form
the basis of the claim of the ineffectiveness of trial counsel,
during the cross-examination of McKenzie. Trial
Transcript, page 56-62, 90. Hudson’s trial counsel intro-
duced this information in support of her misidentification
defense. To suggest that his trial counsel should have
objected to the information when it was repeated in a redi-
rect examination of McKenzie is ludicrous.
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Hudson’s final contention of error is that his appellate
counsel was ineffective for failing to file a Rule 2119(f)
statement, thereby waiving Hudson’s right to challenge the
discretionary aspects of sentencing. Pennsylvania Rule of
Appellate Procedure 2119(f) provides as follows:

(f) Discretionary aspects of sentence. An appel-
lant who challenges the discretionary aspects of a
sentence in a criminal matter shall set forth in his
brief a concise statement of the reasons relied
upon for allowance of appeal with respect to the
discretionary aspects of a sentence. The statement
shall immediately precede the argument on the
merits with respect to the discretionary aspects of
sentence.

Failure to comply with this requirement waives appel-
lant’s right to challenge the discretionary aspect of sen-
tencing. Commonwealth v. Faulk, 928 A.2d 1061
(Pa.Super. 2007). To permit the review of the discre-
tionary aspect of sentencing, a claim must raise a substan-
tial question that the sentence was either inconsistent
with the specific provision of the Sentencing Code or it
was contrary to the fundamental norms which underlie
the sentencing process. Commonwealth v. Shugars, 895
A.2d 1270 (Pa.Super. 2006).

Hudson’s appellate counsel, Dietz, testified that while he
intended to raise a question with respect to the discre-
tionary aspect of sentencing, he did not comply with the dic-
tates of Pennsylvania Rule of Appellate Procedure 2119(f),
and that he had no reason to explain why he did not. In
order for Hudson, however, to succeed on this claim that his
appellate counsel was ineffective, he must establish by the
preponderance of the evidence that but for his appellate
counsel’s failure to file the required statement, he would
have been granted a new sentencing hearing on his direct
appeal. Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d
326 (1999).

A Trial Court has broad discretion in fashioning a sen-
tence and a sentence will not be reversed absent an abuse of
that discretion. Commonwealth v. Boyer, 856 A.2d 149
(Pa.Super. 2004).

An abuse of discretion is more than just an error in
judgment and, on appeal, the trial court will not be
found to have abused its discretion unless the
record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality,
bias or ill-will.

Commonwealth v. Reynolds, 835 A.2d 720, 732
(Pa.Super. 2003).

When an excessive sentence claim is based upon a devi-
ation from the Sentencing Guidelines, a reviewing Court
must look for an indication that the sentencing Court
understood the suggested ranges of sentencing.
Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa.Super.
2003). The Court, in fashioning its sentence, must take into
consideration the protection of the public, the rehabilita-
tive needs of the defendant, the gravity of the particular
offenses as it relates to the impact on the lives of the vic-
tims and the community; and, so long as a Court states of
record the factual basis and reasons for which it deviated
from the Sentencing Guidelines, that sentence will not be
reversed. Commonwealth v. Mouzon, supra. While a sen-
tencing Court must be aware of the Guidelines, it is not
restricted by those Guidelines since are merely advisory. A
sentencing Court may sentence a defendant outside those
Guidelines as long as it puts forth, on the record, the rea-

sons for doing so. Commonwealth v. Walls, 592 Pa. 557, 926
A.2d 957 (2007).

This Court was aware of the Sentencing Guidelines that
were applicable to Hudson’s case and, in fact, read those
Guidelines into the record which demonstrated that the mit-
igated range of the crime of robbery was thirty months, the
standard range, thirty-six months to sixty, and the aggravat-
ed range, sixty-six. This Court also had the benefit of a pre-
sentence report that was prepared in aid of sentencing since
it noted that this was Hudson’s sixteenth case in the criminal
justice system in Allegheny County. In addition, this Court
put on the record the reasons for imposing the sentence that
it did when it stated as follows:

As Mr. Clark observed, I recall this case rather
vividly. There was a bunch of small children being
held hostage and being held as the bargaining chips
so a few people can go in to steal not only their pos-
sessions but also their contraband, their drugs; and
based upon your statements, the statements of your
co-conspirators, you were willing to kill those kids
in order to accomplish that objective.

That doesn’t sound like an individual who was
good with children, nor does it sound like an indi-
vidual who cares for children…

Sentencing transcript, pp. 26-27, lines 18-4.

The reason for that is very simple. These go
outside the aggravated range. You put in jeopardy,
at risk, young children. You broke into the sanctity
of somebody’s home. You terrorized people.

DEFENDANT JENKINS: Not me.

THE COURT: You did. You terrorized people. You
did it with no particular remorse. It is not as
though either one of you are unfamiliar with the
criminal justice system because, Mr. Jenkins, you
are a 10-time loser; and Mr. Hudson, you are a 16-
time loser.

Sentencing Transcript. Pp. 29-30, lines 17-3.

It was obvious from the presentence report that Hudson
was a repeat offender who was incapable of rehabilitation
since it did not work in fifteen prior sentencings. The
impact upon the victims and their children was dramatic
in light of the fact that Hudson and his co-conspirators
threatened to kill these children if they did not keep quiet.
The sentence imposed by this Court was neither unduly
harsh nor excessive and the outcome on the direct appeal
had it been perfected properly would have been no differ-
ent. Accordingly, Hudson’s appellate counsel could not
have been ineffective for failing to advance a non-merito-
rious claim.

BY THE COURT:
/s/Cashman, J.

Dated: August 21, 2008

1 In Hudson’s concise statement of matters complained of on
appeal there are four purported issues that are identified;
however, in paragraph one there is a catchall phrase for the
issues set forth in paragraphs two, three and four.
2 One of the residents, Valerie Budzinski, was unable to dis-
cuss the incident with the detectives due to employment
obligations.
3 42 Pa.C.S.A. §9543(a).
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4 (15) if applicable, any request for an evidentiary hearing.
The request for an evidentiary hearing shall include a
signed certification as to each intended witness, stating
the witness’s name, address, and date of birth, and the sub-
stance of the witness’s testimony. Any documents material
to the witness’s testimony shall also be included in the
petition;…

Commonwealth of Pennsylvania v.
Dion Tolliver-Hardman

Possession with Intent to Deliver—Motion for Judgment of
Acquittal—Search Warrant

1. Defendant was convicted of Possession with Intent to
Deliver a Controlled Substance, Possession of a Controlled
Substance, Possession of Drug Paraphernalia and Criminal
Conspiracy. The Court denied the Defendant’s Motion for
Judgment of Acquittal and his post-sentencing motions in
which the Defendant alleged that the Commonwealth failed
to present evidence of Defendant’s possession of a con-
trolled substance or intent to deliver and that the Defendant
was not present at the time that the search was conducted
on premises owned by another individual.

2. Defendant, while under surveillance, was observed in
numerous transactions meeting with a visitor at a building
owned by a third party, and then entering a locked apart-
ment area of the building using keys. Moments later, the
Defendant would reappear with the visitor leaving the
premises. A confidential informant was used to make con-
trolled buys from Defendant. A search warrant was
obtained and the premises were searched when the
Defendant was not present.

3. In reviewing a claim that the evidence was insuffi-
cient to support a conviction, a reviewing Court must deter-
mine whether the evidence and all reasonable inferences
drawn from the evidence when viewed in the light most
favorable to the Commonwealth as the verdict winner sup-
ports the finding that all of the elements of the offense have
been proven beyond a reasonable doubt. The Defendant
told the police that he was selling drugs, but indicated that
he was only “selling crack cocaine.” The Commonwealth
produced sufficient testimony from the police officers and
lay witnesses to establish that Defendant was engaged in
drug trafficking.

(C. Kurt Mulzet)

Deborah Jugan for the Commonwealth.
Alan R. Patterson for Defendant.

No. CC200613641. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 21, 2008—The appellant, Dion

Hardman, (hereinafter referred to as “Hardman”), was
originally charged with three counts of delivery of a con-
trolled substance, five counts of possession with intent to
deliver a controlled substance, five counts of possession of
a controlled substance, one count of possession of drug
paraphernalia, one count of criminal conspiracy and one
count of violation of the Uniform Firearms Act—person not
to possess firearm. Hardman elected to proceed with a non-
jury trial and at the commencement of that trial, the

Commonwealth withdrew one count of delivery of a con-
trolled substance, one count of possession with intent to
deliver a controlled substance and one count of possession
of a controlled substance. Following two days of testimony,
this Court granted his motion for judgment of acquittal
with respect to the charge of the violation of the Uniform
Firearms Act; however, convicted him on all of the remain-
ing charges. There were mandatory minimum sentences
required to be imposed as a result of the weight of the
drugs that were found to be under Hardman’s control and
also the fact that the residence where he stored these drugs
was within the proscribed distance from a school. Hardman
was sentenced to an aggregate sentence of five to ten years
to be followed by an aggregate period of probation of ten
years. Hardman filed a timely post-sentencing motion,
which motion was denied and from which he has filed the
instant appeal.

In filing his concise statement of matters complained of
on appeal, Hardman has claimed that this Court erred in fail-
ing to grant his motion for judgment of acquittal of all
charges and also in failing to grant his post-sentencing
motions. The predicates for both motions are the same in
that Hardman has alleged that the Commonwealth failed to
present any evidence that Hardman ever possessed a con-
trolled substance, possessed that substance with the intent to
deliver it, and that Hardman was not present at the time that
the search was conducted that discovered this evidence on
the premises owned by another individual and that numer-
ous individuals had access to that premises. In order to
understand these claims of error, it is necessary that a
review of the facts of Hardman’s case be made.

In early March, 2006, a joint task force consisting of
undercover officers of the City of Pittsburgh and agents of
the Attorney General’s Office of Pennsylvania undertook
an investigation to determine whether or not drug traffick-
ing was occurring at Tri-State Auto, located on
Frankstown Avenue in the City of Pittsburgh. Tri-State
Auto was a business owned by Joseph Owens. The business
was conducted on the first floor of the building, which also
housed two apartments to which access was made through
the back of the building. Mr. Owens had previously been
the subject of another narcotics trafficking investigation
that was undertaken by the Attorney General’s Office in
2002. During the March 2006 investigation and surveil-
lance, the focus shifted from Owens to Hardman since he
became the individual who appeared to be making the
drug transactions from the apartments located in the
building housing Tri-State Auto. Members of the surveil-
lance team saw Hardman engage in numerous drug trans-
actions where an individual would appear at the Tri-State
Auto business, meet with Hardman and then Hardman
would then unlock the entry to the apartment area of the
building and the two individuals would disappear and then
several moments later reappear with the visitor leaving
the premises. In light of this continuous activity, it was
determined that controlled buys could be made from
Hardman.

On March 30, 2006, a confidential informant was given
five hundred dollars in official funds and after being
searched to make sure he had no other items on him, was
sent to Tri-State Auto for the purpose of making a controlled
buy. This individual was kept in sight the entire time from
when he left the task force agents until he returned to the
designated area for the purpose of being searched with the
one exception being when he went inside the Tri-State Auto
building. Owens and Hardman let the confidential inform-
ant into that building. When he was searched on his return,
he had two baggie corners which also tested positive for
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crack cocaine; one weighed six point four grams and the
other one, six point six grams for an aggregate weight of
thirteen grams.

A second controlled buy took place on April 5, 2006, when
Hardman used a set of keys to let the confidential informant
into the apartment area of the building. When the confiden-
tial informant was subsequently searched following a con-
trolled buy, he had one baggie corner of crack cocaine that
had twelve point nine grams.

The third controlled buy took place on May 4, 2006, and
again resulted in the purchase by the confidential informant
of cocaine. Hardman was initially charged with these offens-
es; however, the District Attorney’s Office withdrew those
charges at the time of trial since they formed the basis for
the search warrant that was issued and subsequently execut-
ed on May 5, 2006.

On that date, the task force went to Tri-State Auto to
effectuate the search warrant. When they arrived at the
premises, they noticed that a woman later identified as
Davonne Woodbury, (hereinafter referred to as
“Woodbury”), was looking out the second floor window.
After knocking three times and yelling to Woodbury to
open the door, and getting no response, they used force to
open the door and then went up the staircase to the second
floor where there were two apartments. Again they
knocked on the door of the apartment in which Woodbury
was and requested her to open it. After waiting several
moments, she came to the door and partially opened that
door, only to look out and not to let anyone in. The task
force then opened the door and once inside noticed that
she had her hand on a thirty-eight-caliber revolver that
was on a shelf; that revolver had five live rounds in it.
During the search of that apartment, they also found a
nine-millimeter Intratec semi-automatic weapon, which
was also loaded.1 A further search of the residence found
twenty-one live rounds for a thirty-eight-caliber, sixteen
assorted rounds of ammunition, numerous “diaper bag-
gies” which apparently had been used for the packaging of
drugs, and a home drug test kit. A search of the bedroom
which Woodbury described as being Hardman’s disclosed
three baggie corners of crack cocaine weighing approxi-
mately fifteen point four grams; one Ziploc bag of marijua-
na containing four hundred fifty-one grams; three bags of
brown powder suspected to be a cutting agent to heroin;
one Ziploc bag of suspected heroin, which did not test pos-
itive; and one bag of white powder, which was suspected to
be a cutting agent for cocaine.

Following the search of the second apartment where no
drugs were found, but a police scanner and surveillance
system were found, Woodbury was arrested and taken into
custody. When interviewed by the police after being given
her warnings, she advised them that she had been evicted
from her apartment in Wilkinsburg and Hardman allowed
her to stay at this residence. Hardman had access to both of
these apartments. He resided in one and Owens resided in
the other. She also told the police that when she was being
transported for her formal arraignment with Hardman, he
asked her if the police had found the dope at his apartment.
Hardman, who was serving a sentence at a halfway house in
McKees Rocks, was arrested and subsequently brought to
police headquarters. After being given his Miranda rights,
he told the police that he was selling crack cocaine from his
apartment and he knew that the thirty-eight revolver was
there but it was not his, since he liked to use a forty-five
semi-automatic and his weapon was hidden somewhere
along the Port Authority bus way that he used to get from
the half-way house in McKees Rocks to Tri-State Auto on
Frankstown Avenue.

During the course of the search of this apartment, a let-
ter was found addressed to S. K., Hardman’s street name,
with the address of 6564 Frankstown Avenue, Pittsburgh,
Pennsylvania 15206. In addition, there was a package of let-
ters found in the closet that were all addressed to
Hardman, although they had a different mailing address.
Finally, there was a colorful printed jacket which one of the
officers identified as a jacket that Hardman wore on one
occasion when they were doing the surveillance of the Tri-
State Auto business.

Pursuant to Pennsylvania Rule of Criminal Procedure
606,2 Hardman made a motion for judgment of acquittal
both at the conclusion of the Commonwealth’s case and at
the conclusion of all of the evidence. Both of those motions
were denied. Hardman also filed a post-sentencing motion
raising the question of whether or not the verdicts were
against the weight of the evidence, which motion was also
denied. As previously noted, the predicates for these
motions were the same.

In reviewing a claim that the evidence was insufficient
to support a conviction, a reviewing Court must determine
whether the evidence and all reasonable inferences drawn
there from when viewed in the light most favorable to the
Commonwealth as the verdict-winner supports the finding
that all of the elements of the offense have been proven
beyond a reasonable doubt. Commonwealth v. Miller, 572
Pa. 623, 819 A.2d 504 (2002). A reviewing Court consider-
ing a claim that the Trial Court erred in failing to grant a
motion for judgment of acquittal on the basis of the insuffi-
ciency of the record must evaluate the entire trial record
and consider all of the evidence actually received. “The
facts and circumstances established by the Commonwealth
need not be absolutely incompatible with the defendant’s
innocence but any question of doubt is for the trier-of-fact
unless the evidence is so weak and inconclusive that as a
matter of law no probability of fact can be drawn from the
combined circumstances.” Commonwealth v. Seibert, 424
Pa.Super. 242, 622 A.2d 361, 363 (1993). In examining the
entire record to determine the sufficiency of the evidence,
the weight to be accorded to each witness’ testimony,
whether or not that testimony is to be believed in all or in
part or be rejected in its entirety, is within the province of
the fact-finder. Commonwealth v. Proetto, 771 A.2d 823
(Pa.Super. 2001).

In rejecting Hardman’s request for a motion for judg-
ment of acquittal on the basis of the insufficiency of the evi-
dence, this Court acknowledged that Hardman was not
present at the apartment at the time it was searched.
Despite this fact, there was unequivocal testimony from all
of the police officers that were involved in this investigation
that Hardman was present at the Tri-State Auto building
and had keys to access the apartment portion of that build-
ing. All of the officers testified to the numerous individuals
who appeared at the Tri-State Auto building and met with
Hardman, and sometimes with Hardman and Owens, for
brief periods of time which indicated to those officers that
drug transactions were taking place. In addition to these
observations, there were three controlled buys initiated by
the task force, which resulted in the purchase of crack
cocaine from Hardman.

The Commonwealth presented testimony from
Woodbury that Hardman had keys to the apartment section
of the Tri-State Auto building and allowed her to use his
apartment since she had been evicted from her own. The
Commonwealth also presented testimony of Owens who
indicated that Hardman had access to the apartment and
used it as his own. The letter that was sent to S.K. at the
Frankstown Avenue address corroborated this testimony
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and numerous letters addressed to Hardman at a different
address that were found in the closet to his apartment.
More importantly, the Commonwealth presented the drugs
that were purchased during the controlled buys that were
made by the confidential informants employed by the drug
task force.

While it is acknowledged that other individuals had keys
to the apartment section of the Tri-State Auto building, the
testimony presented by the Commonwealth that Hardman
was engaged in drug transactions was supported by
Hardman’s own admissions. Hardman told the police that
he was selling drugs from that apartment; however, he indi-
cated that he was only selling crack cocaine. These admis-
sions, coupled with all of the testimony presented by the
Commonwealth, clearly demonstrated that the evidence
was more than sufficient to sustain his convictions for the
violations of the Controlled Substance, Drug, Device &
Cosmetic Act.

Hardman’s second contention of error is that the ver-
dicts that were rendered in this case were against the
weight of the evidence. A motion for a new trial alleging that
the verdicts were against the weight of the evidence is
addressed to the discretion of the Trial Court.
Commonwealth v. Cousar, 593 Pa. 204, 928 A.2d 1025 (2007).
When considering a motion for a new trial on the basis that
the verdict is against the weight of the evidence, a Trial
Court’s discretion is abused when the course pursued repre-
sents not merely an error of judgment, but where the judg-
ment is manifestly unreasonable or where the law is not
applied or where the record shows that the action is a result
of partiality, prejudice, bias or ill-will. Commonwealth v.
Dupre, 866 A.2d 1089 (Pa.Super. 2005). When considering
whether or not to grant a new trial on the basis that the ver-
dict is against the weight of the evidence, the verdict must
be so contrary to the evidence as to shock one’s sense of jus-
tice. Commonwealth v. Washington, 825 A.2d 1264
(Pa.Super. 2003). In considering whether or not the verdict
is contrary to the weight of the evidence, a trial Judge does
not sit as the thirteenth juror, but, rather, the role of the trial
Judge is to determine that notwithstanding all of the facts,
certain facts are clearly of greater weight that to ignore
them or to give them equal weight with all of the facts is to
deny justice. Commonwealth v. Hunter, 768 A.2d 1136
(Pa.Super. 2001). A motion for a new trial on the basis that
the verdicts were contrary to the weight of the evidence
concedes that there is sufficient evidence to sustain the ver-
dict, therefore, a Trial Court is under no obligation to view
the evidence in the light most favorable to the verdict-win-
ner. Commonwealth v. Hunter, supra.

Applying these standards to the record generated in
connection with Hardman’s case, it is clear that the ver-
dicts in this case are not contrary to the weight of the evi-
dence and clearly and unequivocally establish that
Hardman was in the business of selling drugs. The
Commonwealth produced sufficient testimony from the
investigating police officers and the lay witnesses to estab-
lish what Hardman acknowledged in his confession to the
police and that was that he was engaged in drug trafficking.
As with Hardman’s other claim of error, this claim had no
merit and his motion for judgment of acquittal on the basis
that the verdicts were against the weight of the evidence
clearly was properly denied.

BY THE COURT:
/s/Cashman, J.

Dated: August 21, 2008

1 When this weapon was sent to the Crime Lab it was initial-

ly found to be inoperable; however, it was subsequently
determined that the weapon had been taken apart and put
back together incorrectly. When it was assembled correctly,
that weapon became operable.
2 Rule 606. Challenges to Sufficiency of Evidence
(A) A defendant may challenge the sufficiency of the evi-
dence to sustain a conviction of one or more of the offenses
charged in one or more of the following ways: (1) a motion
for judgment of acquittal at the close of the
Commonwealth’s case-in-chief; (2) a motion for judgment
of acquittal at the close of all the evidence; (3) a motion for
judgment of acquittal filed within 10 days after the jury has
been discharged without agreeing upon a verdict; (4) a
motion for judgment of acquittal made orally immediately
after verdict; (5) a motion for judgment of acquittal made
orally before sentencing pursuant to Rule 704(B); (6) a
motion for judgment of acquittal made after sentence is
imposed pursuant to Rule 720 (B); or (7) a challenge to the
sufficiency of the evidence made on appeal. (B) A motion
for judgment of acquittal shall not constitute an admission
of any facts or inferences except for the purpose of decid-
ing the motion. If the motion is made at the close of the
Commonwealth’s evidence and is not granted, the defen-
dant may present evidence without having reserved the
right to do so, and the case shall otherwise proceed as if the
motion had not been made. (C) If a defendant moves for
judgment of acquittal at the close of all the evidence, the
court may reserve decision until after the jury returns a
guilty verdict or after the jury is discharged without agree-
ing upon a verdict.

Commonwealth of Pennsylvania v.
Gerard Von Haynes

Incorrect Identification of Case on Appeal—
Clerical Error—Suppression of Evidence—Totality of the
Circumstances—Definition of “Voluntary”—
Sufficiency of the Evidence

1. Defendant’s submission and re-submission of
Statements and Amended Statements of Matters Complained
of On Appeal pursuant to Pa. R.A.P. 1925(b), containing
incorrect docket numbers but otherwise correct captions
constituted mere clerical errors. The Court proceeded to
consider the substance of the Defendant’s appeal notwith-
standing potential issues of timeliness arising out of the mis-
filings on the docket.

2. The Defendant’s confession was voluntarily made and
not eligible for suppression, because the credible evidence
showed that: Defendant voluntarily appeared at the police
department, Defendant was provided with Miranda
Warnings, Defendant understood those warnings and
decided to continue providing a statement, and the detec-
tive advised Defendant that he did not have to give a state-
ment, and if he chose to give a statement, he could stop at
any time.

3. The evidence was sufficient for a conviction of second-
degree murder (felony murder) for a killing in the course of
the commission of a robbery when: Defendant admitted he
and others agreed to rob the victim and used firearms to do
so, Defendant admitted he pulled his own 9mm firearm and
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shot the victim in the victim’s side, expert testimony estab-
lished cause of death from a 9mm bullet, and a 9mm spent
casing was found at the scene.

4. Evidence is sufficient for conviction for a violation of
the Uniform Firearms Act, 19 Pa.C.S.A. §6106(a), when the
Defendant admitted to possessing a firearm, the Defendant
admitted the firearm was carried on his hip prior to the
shooting, and the Defendant was not eligible to carry a
firearm.

(Elizabeth A. Farina)

Edward J. Borkowski for the Commonwealth.
J. Richard Narvin for Defendant.

No. CC200414609 and 200500127. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., August 21, 2008—This is a direct appeal

wherein the defendant, Gerard Von Haynes, appeals from
the judgment of sentence of February 12, 2007. At
CC200414609, the defendant was charged with criminal
homicide. At CC200500127, the defendant was charged
with robbery, violation of the Uniform Firearms Act, pos-
session of an instrument of a crime and criminal conspira-
cy. After both cases were tried to the same jury, the jury
returned a verdict of guilty against Mr. Von Haynes as to
the charges of second-degree murder, violation of the
Uniform Firearms Act, robbery, possession of an instru-
ment of a crime and criminal conspiracy. This Court sen-
tenced Mr. Von Haynes to a mandatory term of life impris-
onment on the second-degree murder conviction and to
terms of imprisonment totaling 16 to 32 years as to the
other charges, to run concurrent to the term of life impris-
onment.

On March 14, 2007, Mr. Von Haynes filed a Notice of
Appeal at CC200414609 (homicide case). At that same
case number, the Court issued an order directing counsel
to file a Concise Statement Of Matters Complained Of On
Appeal.

The Court thereafter received a Statement Of Matters
Complained Of On Appeal pursuant to Pa.R.App.P. 1925b,
bearing the case caption: “Commonwealth of Pennsylvania
v. Gerard Von Haynes, CC200502270.”1 In that document,
Mr. Von Haynes, through his counsel, alleged that the mat-
ter was on appeal to the Superior Court as a result of his
conviction before a jury of second-degree murder and
related charges, specifically referring to a mandatory life
sentence. The document also referred to additional sen-
tences rendered at CC200500127 for robbery, violation of
the Uniform Firearms Act and possession of an instrument
of crime. The Statement further alleged that the Court
erred in denying Mr. Von Haynes’ motion to suppress his
statement. It also alleged that the evidence was insufficient
to support the verdict for the conviction of the violation of
the Uniform Firearms Act. Finally, it was alleged that the
evidence was insufficient to support the verdict of second-
degree murder.

This Court began preparing its opinion relative to the
decisions made in the homicide and related charges that
were presented to the jury. Some time before June 23, 2008,
this Court, through its secretary, advised counsel by tele-
phone that the Statement of Matters Complained Of con-
tained a case caption with a case number different from the
case numbers for the cases presented to Mr. Von Haynes’
jury. In addition, counsel was advised that there was no
notice of appeal specifically filed for the case number
200500127 (robbery, et al. case).

On June 23, 2008, this Court received an amended

Statement Of Matters Complained Of Pursuant to
Pa.R.App.P. 1925b containing a caption with Mr. Von
Haynes’ name and CC200502770 and CC200500127. Again,
the Court, through its secretary, contacted counsel for Mr.
Von Haynes to advise that the most recently filed document
contained an inaccurate case number and omitted a rele-
vant case number.

On August 13, 2008, this Court received a document
entitled, “Amended Statement of Matters Complained of
Pursuant to Pa.R.App.P. 1925b” containing case numbers
200414609 and 200500127. On August 18, 2008, this Court
received a document entitled, “Amended Notice of
Appeal.” The Amended Notice of Appeal contained case
numbers 200414609 (homicide case) and 200500127 (rob-
bery, et al. case).2

In this appeal, Mr. Von Haynes challenges this Court’s
refusal to suppress his confession and the sufficiency of evi-
dence relative to the second-degree murder and Uniform
Firearms Act convictions.

During the suppression hearing, the following facts were
adduced: On October 14, 2004, Mr. Von Haynes was inter-
viewed by City of Pittsburgh Homicide Detective Dennis
Logan in the interview room in the City of Pittsburgh
Homicide office. At the time the interview was conducted,
Mr. Von Haynes was not under arrest and was specifically
advised that he was free to leave. Mr. Von Haynes indicated
that he understood he was free to leave but he indicated that
he wanted to stay and answer any questions that Detective
Logan asked him. Detective Logan was dressed in a suit and
was not displaying any firearms during the interview. Mr.
Von Haynes was offered food or drink and the opportunity
to use the restroom. Mr. Von Haynes was advised that the
detective was investigating a homicide. Mr. Von Haynes was
presented with a form advising him of his rights. Mr. Von
Haynes provided his name and address. He provided his
uncle’s telephone number due to the fact that he did not
have his own telephone and he provided his educational his-
tory. Detective Logan read Mr. Von Haynes a verbatim
recitation of the rights form and advised Mr. Von Haynes
that he was not compelled to answer any questions posed to
him. If, however, he did choose to answer questions,
Detective Logan further advised that all such answers could
be used against him in a trial. He provided Mr. Von Haynes
with an opportunity to consult with counsel, private or
appointed. He also advised Mr. Von Haynes that he could
stop answering questions at any time. Mr. Von Haynes indi-
cated that he understood his rights and still wished to
answer questions. At that point, Mr. Von Haynes provided a
statement to Detective Logan whereby Mr. Von Haynes
admitted his involvement in the murder of the victim in this
case. Detective Logan made handwritten notes during the
interview. Mr. Von Haynes reviewed those notes and made
some changes. Detective Logan modified his notes and Mr.
Von Haynes initialed those changes. Mr. Von Haynes also
affixed his signature seven times to Detective Logan’s
notes. Mr. Von Haynes was arrested.

Mr. Von Haynes testified that he was picked up by police
officers, placed in the back of a police vehicle and trans-
ported to the Homicide Office for questioning. Mr. Von
Haynes testified that he didn’t know the contents of the
rights form before he signed it. Mr. Von Haynes testified
that Detective Logan never advised him he had the right to
counsel. Mr. Von Haynes also testified that he was never
advised he had the right to refuse questioning. Mr. Von
Haynes testified that Detective Logan never advised him of
his Miranda rights. He also testified that he did not read the
rights form before he signed it. Mr. Von Haynes did admit
reading Detective Logan’s notes and affixing his signature
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to those notes and initializing the notes.
At trial, Victor Weedn, M.D., a forensic pathologist, testi-

fied that that the victim died as a result of being shot. He
testified that the manner of death was homicide. Robert
Levine, a ballistics expert testified that a discharged 9-mil-
limeter cartridge was found at the scene. He also testified
that a 9-millimeter bullet was taken from the victim. At
trial, Detective Logan testified about the substance of Mr.
Von Haynes’ confession. In his confession, Mr. Von Haynes
admitted that he and other persons agreed to rob the victim
for money. He admitted that he and others used firearms in
the commission of the attempted robbery. He admitted that
he and the others approached the victim and one of the
other actors held a .38 caliber revolver on the victim.
During the course of the robbery, the victim attempted to
grab the weapon and a struggle ensued. Mr. Von Haynes
then pulled his own 9-millimeter firearm from his hip and
shot the victim in his “side.” The jury convicted Mr. Von
Haynes of all charges.

Mr. Von Haynes’ first claim of error is that this Court
erroneously failed to suppress his confession because the
confession was not voluntary. It is well-settled that “the
standard for determining whether a statement is voluntary
is based on the totality of the circumstances and considers,
among other things, whether the defendant was coerced or
manipulated or promised something in exchange for his
confession; essentially, we attempt to determine whether
the defendant freely made the decision to give the state-
ment. Commonwealth v. Nester, 551 Pa. 157, 709 A.2d 879
(Pa. 1998). The Pennsylvania Supreme Court has
explained:

When deciding a motion to suppress a confession,
the touchstone inquiry is whether the confession
was voluntary. Voluntariness is determined from
the totality of the circumstances surrounding the
confession. The question of voluntariness is not
whether the defendant would have confessed with-
out interrogation, but whether the interrogation
was so manipulative or coercive that it deprived
the defendant of his ability to make a free and
unconstrained decision to confess. The
Commonwealth has the burden of proving by a pre-
ponderance of the evidence that the defendant con-
fessed voluntarily.

Id. at 882 (internal footnote and citation omitted).
The factors a court utilizes to determine, under the

totality of the circumstances, whether a detention has
become so coercive as to constitute the functional equiva-
lent of arrest include: the basis for the detention; its
length; its location; whether the suspect was transported
against his or her will, how far, and why; whether
restraints were used; whether the law enforcement officer
showed, threatened or used force; and the investigative
methods employed to confirm or dispel suspicions.
Commonwealth v. Levanduski, 907 A.2d 3 (Pa.Super. 2006)
citing Commonwealth v. Mannion, 1999 Pa.Super. 25, 725
A.2d 196, 200 (Pa.Super. 1999) (en banc) (internal citations
omitted).

In this case, the Commonwealth has clearly met its
burden. This Court believed as credible the testimony of
Detective Logan that he properly provided Mr. Von
Haynes with Miranda warnings. His testimony demon-
strated that Mr. Von Haynes voluntarily appeared at the
police department offices and that he was advised of his
Miranda warnings. He testified that Mr. Von Haynes
understood those warnings and yet decided to continue
providing a statement. Moreover, Detective Logan testi-

fied that he told Mr. Von Haynes that he did not have to
give a statement and that, even if he chose to give one, he
could stop at any time. See Commonwealth v. Ogrod, 576
Pa. 412; 839 A.2d 294, 320-321 (2003). There was no evi-
dence of coercion or threats by any law enforcement offi-
cers. Detective Logan’s testimony was credible and it
demonstrated that Mr. Von Haynes’ confession was volun-
tary. In addition, Mr. Von Haynes initialed changes to and
signed Detective Logan’s notes of the interview. This
claim of error is meritless.

Mr. Von Haynes next challenges the sufficiency of the
evidence relative to his convictions for second-degree mur-
der. The test for sufficiency is whether viewing the evi-
dence, and all reasonable inferences therefrom, in the light
most favorable to the Commonwealth, the fact-finder rea-
sonably could have determined that all the elements of the
crime were established beyond a reasonable doubt.
Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753
(2005); Commonwealth v. Mackert, 781 A.2d 178, 186
(Pa.Super. 2001). It is for the trier of fact to make credibili-
ty determinations. Commonwealth v. Schoff, 911 A.2d 147,
159 (Pa.Super. 2006). Any doubts concerning a defendant’s
guilt are to be resolved by the fact-finder unless the evi-
dence was so weak and inconclusive that no probability of
fact could be drawn from the evidence. Id. Credibility deter-
minations must be given great deference. The trier of fact
while passing upon the credibility of witnesses and the
weight of the evidence produced, is free to believe all, part
or none of the evidence. See Commonwealth v. O’Bryon, 820
A.2d 1287, 1290 (Pa.Super. 2003).

“Murder of the second degree is a criminal homicide
committed while a defendant was engaged as a principal or
an accomplice in the perpetration of a felony.”
Commonwealth v. Lambert, 795 A.2d 1010 (Pa.Super. 2002).
18 Pa.C.S.A §2502(b). Title 18 Pa.C.S.A §2502(d) defines per-
petration of a felony as:

the act of the defendant in engaging in or being an
accomplice in the commission of, or an attempt to
commit, or flight after committing, or attempting to
commit robbery, rape, or deviate sexual inter-
course by force or threat of force, arson, burglary
or kidnapping.

18 Pa.C.S.A §2502(d); Commonwealth v. Gladden, 445
Pa.Super. 434, 665 A.2d 1201, 1209 (Pa.Super. 1995) (en
banc), appeal denied, 675 A.2d 1243 (Pa 1996). 

As set forth in Lambert, “[t]he malice or intent to com-
mit the underlying crime is imputed to the killing to make
it second-degree murder, regardless of whether the
defendant actually intended to physically harm the vic-
tim.” Id. citing Commonwealth v. Mikell, 556 Pa. 509, 729
A.2d 566, 569 (Pa. 1999); Commonwealth v. Holcomb, 508
Pa. 425, 498 A.2d 833, 855 (Pa. 1985), cert. denied, 475
U.S. 1150, 106 S. Ct. 1804, 90 L. Ed. 2d 349 (1986). The
elements of second-degree murder do not require that the
murder be foreseeable. The only requirement is that the
accused participate in conduct as a principal or an
accomplice in the perpetration of a felony. Lambert, 795
A.2d at 1023.

Moreover, a defendant is culpable for second-degree
murder if that defendant is an accomplice. Where the evi-
dence demonstrates that someone other than the actual
killer conspired to commit the underlying felony and an act
by the actual killer caused the death of the victim in further-
ance of the underlying felony, the accomplice is culpable for
second-degree murder. Lambert at 1023; Commonwealth v.
Middleton, 320 Pa.Super. 533, 467 A.2d 841, 848 (Pa.Super.
1983); Commonwealth v. Waters, 491 Pa. 85, 95, 418 A.2d 312,
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317 (1980) Commonwealth v. Allen, 475 Pa. 165, 379 A.2d
1335, [1977]; Commonwealth v. Banks, 454 Pa. 401, 311 A.2d
576 (1973); Commonwealth v. Williams, 443 Pa. 85, 277 A.2d
781 (1971); Commonwealth v. Redline, 391 Pa. 486, 137 A.2d
472 (1958). In fact,

When an actor engages in one of the statutorily
enumerated felonies and a killing occurs, the law,
via the felony murder rule, allows the finder of fact
to infer the killing was malicious from the fact the
actor was engaged in a felony of such a danger-
ous nature to human life because the actor, as held
to the standard of a reasonable man, knew or
should have known that death might result from
the felony.

Commonwealth v. Legg, 491 Pa. 78, 82, 417 A.2d 1152, 1154
(1980); Middleton, 467 A.2d at 848. See also, Commonwealth
v. Johnson, 336 Pa.Super. 1, 485 A.2d 397, 401 (Pa.Super.
1984). See Commonwealth v. Melton, 406 Pa. 343, 178 A.2d
728, 731 (Pa. 1962), cert. denied, 371 U.S. 851, 9 L. Ed. 2d 87,
83 S. Ct. 93 (1962), (not only the killer, but all participants in
a felony, including the getaway driver, are equally guilty of
felony murder when a killing by a felon occurs.)

The predicate felony alleged in this case is robbery. The
robbery statute provides, in relevant part:

(1) A person is guilty of robbery if, in the course of
committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts
him in fear of immediate serious bodily injury;

(iii) commits or threatens immediately to com-
mit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or
threatens another with or intentionally puts him
in fear of immediate bodily injury; or

(v) physically takes or removes property from
the person of another by force however slight.

(2) An act shall be deemed “in the course of com-
mitting a theft” if it occurs in an attempt to commit
theft or in flight after the attempt or commission.
18 Pa.C.S.A. §3701.

A review of the record reflects that Mr. Von Haynes was
involved in the perpetration of a robbery, an enumerated
felony in 18 Pa.C.S.A. §2502(d), when the killing of the vic-
tim occurred. The evidence in this case clearly supported
the verdict of second-degree murder. Mr. Von Haynes
admitted that he and other persons agreed to rob the vic-
tim for money. He admitted that he and others used
firearms in the commission of the attempted robbery. Mr.
Von Haynes admitted that he pulled his own 9-millimeter
firearm and shot the victim in his “side.” There was expert
testimony that the cause of death was from a 9-millimeter
bullet. A 9-millimeter spent shell casing was found at the
scene. This evidence was sufficient to demonstrate that
Mr. Von Haynes, while attempting to rob the victim, shot
the victim and caused the victim’s death and that he par-
ticipated with others in the commission of the crime. The
evidence was sufficient to convict and this claim of error
is without merit.

Mr. Von Haynes next challenges his conviction for violat-
ing the Uniform Firearms Act. The crime of carrying a
firearm without a license is set forth in 18 Pa.C.S. §6106(a),
which states: 

Any person who carries a firearm in any vehicle or
any person who carries a firearm on or about his
person, except in his place of abode or fixed place
of business, without a valid and lawfully issued
license under this Chapter commits a felony of the
third degree.

In order to convict a defendant for carrying a firearm
without a license, the Commonwealth must prove: “(a) that
the weapon was a firearm, (b) that the firearm was unli-
censed, and (c) that where the firearm was concealed on or
about the person, it was outside his home or place of busi-
ness.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super.
2004) citing Commonwealth v. Bavusa, 2000 Pa.Super. 85,
750 A.2d 855, 857 (Pa.Super. 2000), affirmed, 574 Pa. 620, 832
A.2d 1042 (2003) (citations omitted).

Mr. Von Haynes admitted to possessing a firearm. He
was not licensed to do so. Mr. Von Haynes’ own statements
were that the firearm was carried on his hip prior to the
shooting. This Court believes that evidence is sufficient to
convict Mr. Von Haynes for a violation of the Uniform
Firearms Act.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 According to the computer docket of the Court of Common
Pleas of Allegheny County, criminal case number 200502270
involved the charge of receiving stolen property filed against
Michael Franklin, which was disposed of on June 23, 2008
before Judge Cheryl Allen (now Superior Court Judge) of
this Court. Criminal case number 200502270 was not related
to Mr. Von Haynes’ cases.
2 This Court issues the within opinion regarding the sub-
stance of Mr. Von Haynes’ appeal, not-withstanding the
potential timeliness issue arising based on the procedural
history outlined above. It appears that counsel for Mr. Von
Haynes intended to appeal both cases presented to the jury
despite the fact that counsel did not correctly file an
appeal at both relevant cases. The Court finds that the
problems presented by the improper filings were clerical
in nature.

Commonwealth of Pennsylvania v.
Robin Lyn Kaczynski

Sentencing—Sentencing Guidelines—
Statutory Maximum

1. Defendant pled guilty to three counts of DUI and relat-
ed summary offenses. Defendant’s criminal history includ-
ed fifteen arrests in seventeen years, including six DUIs,
seven drug charges, and one charge of being a habitual
offender. Defendant’s driver’s license had also been sus-
pended in 1993, and would not be eligible for restoration
until 2021.

2. The court did not err in sentencing Defendant to the
statutory maximum, outside of the sentencing guidelines, in
light of Defendant’s criminal history, Defendant’s neighbor’s
testimony that Defendant continuously disrupted the neigh-
borhood with her intoxicated behavior, and the obvious need
to protect society from Defendant’s inability and unwilling-
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ness to address her substance abuse problems and continu-
ous reckless behavior.

3. The Court set forth sufficient explanation on the record
for departing from the sentencing guidelines when the Court
discussed these reasons for over two pages on the sentencing
transcript and over two pages of the transcript for defen-
dant’s hearing on motion for modification. The Court’s stat-
ed reasons for departing from the guidelines include: the
Defendant’s addictive personality, inability to control her
actions, lengthy criminal history, and constant disruption of
the community.

4. Defendants’ guilty plea was a mere acceptance that she
could not successfully defend against the Commonwealth’s
evidence. Her plea demonstrated no genuine acceptance of
responsibility and did not qualify to mitigate against the
other factors.

(Elizabeth A. Farina)

Shaun Ann Byrne for the Commonwealth.
Jeffrey M. Murray for Defendant.

No. CC2006-12594. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 25, 2008—On September 5, 2007,

the appellant, Robin Lyn Kaczynski, (hereinafter referred
to as “Kaczynski”), entered a plea of guilty to three counts
of driving under the influence of alcohol and the summary
offenses of driving while her operator’s privileges have
been suspended for an alcohol-related offense and being
involved in an accident with an unattended vehicle. A pre-
sentence report was ordered in aid of sentencing and on
December 5, 2007, Kaczynski was sentenced to a period of
incarceration of not less than two and one-half nor more
than five years for her plea of guilty to the charge of driving
under the influence of alcohol and a consecutive sentence of
sixty to ninety days for driving under suspension for an
alcohol-related offense. Kaczynski filed a timely motion to
modify her sentence and a hearing was held on that motion,
which motion was denied. Following the denial of her
motion for modification of sentence, Kaczynski filed a time-
ly appeal to the Superior Court.

Kaczynski was directed to file a concise statement of
matters complained of on appeal and in complying with
that directive, has suggested that this Court abused its dis-
cretion in sentencing Kaczynski to a period of incarcera-
tion of two and one-half to five years, which is the statuto-
ry maximum for driving under the influence. In particular,
Kaczynski has suggested that this Court abused its discre-
tion since the sentence imposed was in excess of the guide-
line ranges for her case. She has also suggested that the
sentence was manifestly excessive and unreasonably
inconsistent with the sentencing goals of the Sentencing
Code. Kaczynski further has suggested that this Court
abused its discretion for failing to place sufficient reasons
on the record for the sentence that it entered and, finally,
that it abused its discretion in not taking into account her
acceptance of responsibility for her conduct.

The record in the instant case reveals that on August 8,
2006, the Monroeville Police Department received a call
with respect to an erratic driver that was at 306 Interlaken
Drive in Monroeville. The police responded to that call and
found that Kaczynski was the driver of a vehicle that had
struck a parked vehicle and a mailbox, in the process of
attempting to “turf” several lawns near her residence. The
Commonwealth also presented a witness, James Brown,

who indicated that Kaczynski’s conduct was not unusual
since this happened on a fairly regular basis and the police
were often called to her home because of her conduct.
Kaczynski was asked to perform a series of field sobriety
tests, all of which she failed. In light of her failure of these
tests and her attitude with the police, it was the arresting
officer’s opinion that she was incapable of the safe opera-
tion of a motor vehicle. She was taken to Forbes Regional
Hospital where she was asked to submit to a blood draw for
the purpose of determining her blood alcohol level, which
she refused. It was noted that at the time that she was oper-
ating her vehicle Kaczynski’s license had been suspended
as a result of a 2003 DUI conviction.

While Kaczynski has asserted four claims of error com-
mitted by this Court in sentencing her, they all involve the
same issue, and that is whether or not this Court abused its
discretion in sentencing her to the statutory maximum for
her plea of guilty to the crime of driving under the influence.
It is well-settled that a reviewing Court will not disturb the
sentence imposed by a Trial Court absent a manifest abuse
of discretion. Commonwealth v. Boyer, 856 A.2d 149
(Pa.Super. 2004). In Commonwealth v. Walls, 592 Pa. 557, 926
A.2d 957, 961 (2007), citing, Grady v. Frito-Lay, Inc., 576 Pa.
546, 839 A.2d 1038, 1046 (2003), the Pennsylvania Supreme
Court defined an abuse of discretion as follows:

“An abuse of discretion may not be found merely
because an appellate court might have reached a
different conclusion, but requires a result of mani-
fest unreasonableness, or partiality, prejudice,
bias, or ill-will, or such lack of support so as to be
clearly erroneous.”

If a sentence is within the Sentencing Guidelines, that sen-
tence must be affirmed unless it is determined that the sen-
tence is unreasonable. 42 Pa.C.S.A. §9781(c)(2).

When considering a challenge to the discretionary
aspect of sentencing, a four-part analysis must be made
before one can reach the merits of that claim.
Commonwealth v. Martin, 611 A.2d 731 (Pa.Super. 1992),
set forth the analysis is required to be done by a reviewing
Court: 1) whether the present appeal was timely filed; 2)
whether the issue raised on appeal was properly preserved;
3) whether the appellant has filed a statement pursuant to
Pennsylvania Rule of Appellate Procedure 2119(f); and, 4)
whether an appellant has raised the substantial question
that her sentence is not appropriate under the Sentencing
Code. An appellant raises a substantial question when she
can articulate a plausible argument that the sentence
imposed was in contravention of the provisions of the
Sentencing Code. Commonwealth v. Goggins, 748 A.2d 721
(Pa.Super. 2000). It is unquestioned that Kaczynski’s
appeal was timely filed and that the issues that she wished
to raise were preserved. This Court cannot address the
question of whether or not she has complied with
Pennsylvania Rule of Appellate Procedure 2119(f) since it
is not privy to that statement. However, it is clear that
Kaczynski has raised a substantial question since she has
asserted that this Court failed to adequately set forth the
reasons for imposing the sentence that it did and that asser-
tion would raise a substantial question. Commonwealth v.
Fowler, 893 A.2d 758 (Pa.Super. 2006).

When considering the claim that Kaczynski’s sentence
was excessive because it is based upon a deviation from the
Sentencing Guidelines, a reviewing Court must look for an
indication that the sentencing Court understood the sug-
gested range of sentencing. Commonwealth v. Mouzon, 828
A.2d 1126 (Pa.Super. 2003). In fashioning a sentence, a trial
Court must take into consideration the needs for the protec-
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tion of the public, the rehabilitative needs of the defendant,
and the gravity of the particular offenses as it relates to the
impact on the lives of the victims and the community. After
taking into consideration all of these factors as required by
the Sentencing Code, if the sentencing Court states on the
record the factual basis for the imposition of that sentence
and the reasons why it is deviating from the Sentencing
Guidelines, that sentence will not be reversed.
Commonwealth v. Mouzon, supra. While a sentencing Court
must consider the Sentencing Guidelines, they are not
bound by those Guidelines since they are advisory and may
sentence an individual in excess of those Guidelines along
as it states its reasons on the records for doing so.
Commonwealth v. Walls, supra.

In this case, while the indictment was erroneous in that
it graded the driving under the influence charges as
ungraded misdemeanors, the guidelines that were submit-
ted to this Court correctly rated this offense as a misde-
meanor in the first degree since this was Kaczynski’s third
conviction for driving under the influence within the pre-
ceding ten years. The guidelines for her case showed a mit-
igated range sentence of nine months; a standard range
sentence of twelve to eighteen months; and, an aggregated
range sentence of twenty-one months. While this was
Kaczynski’s third DUI for the purpose of calculating the
guidelines, it was her sixth DUI when her extensive crimi-
nal record was reviewed. At the time of the entry of her
plea, Kaczynski’s counsel waived her right to a presentence
report and wanted to proceed to sentencing on that date. He
advised this Court that while this was her second DUI for
the purpose of sentencing, she, in fact, had six DUIs on her
record. When this Court heard that information, coupled
with the testimony of Kaczynski’s neighbor that he had wit-
nessed this incident which was just another continuing
escapade in her alcoholic behavior, which required the
police to routinely visit her house, this Court decided to
order a presentence report.

That presentence report revealed that beginning in
1990 through the date of the presentence report of
December 3, 2007, that Kaczynski had been arrested fif-
teen times. Those fifteen times1 included six DUIs, eight
driving under suspension, seven drug charges, and one
charge of being a habitual offender. Her driver’s license
record revealed that her driver’s license had been sus-
pended since May 20, 1993, and she was not entitled to
have it restored until November 1, 2021. This presentence
report revealed a continuous, ongoing pattern that she
used and abused not only alcohol, but also drugs. Despite
the numerous opportunities which she had been given, not
only for her driving under the influence charges, but for
her conviction of the violation of the Controlled Substance,
Drug, Device & Cosmetic Act, Kaczynski had failed to take
advantage of the opportunities given to her to rehabilitate
her from her addictions. Her five prior driving under the
influence convictions all had sentences which required her
to have an alcohol evaluation and then to undergo treat-
ment for her alcoholism. Either Kaczynski was unwilling
or unable to address these problems since she continued to
engage in her reckless behavior.

This Court, while recognizing that the guidelines called
for a significant period of incarceration, which envisioned
state time, believed that they were not appropriate for
Kaczynski. This Court, in fashioning her sentence, recog-
nized the need to protect society since she continually
ignored the fact that she was not permitted to operate a
motor vehicle, since her license had been suspended since
1993, continued to accumulate additional driving under
the influence charges in addition to charges for the viola-

tion of the Controlled Substance, Drug, Device & Cosmetic
Act. With respect to her rehabilitative needs, it is clear
that when given the opportunity, she has either failed to
take advantage of the opportunities given to her, or she
believes that she did not need such rehabilitation. With
respect to Kaczynski’s claim that this Court abused its dis-
cretion in not imposing the guidelines, there was no abuse
of discretion in imposing the statutory maximum since her
extensive criminal record militated against a guideline
sentence. As previous noted, the guidelines are advisory
and a sentencing Court is not required to impose a guide-
line sentence as long as it sets forth the reason why it
departs from the guidelines. Commonwealth v. Walls,
supra. The reasons for the departure in this case were
obvious and fully set forth.

Kaczynski’s second claim of error is that this Court
abused its discretion in imposing the statutory maximum
since it did not take into consideration the need to protect
the public, the gravity of the offense as it relates to the
impact on the victim and the community, and the rehabili-
tative needs of the defendant. As previously noted,
Kaczynski had five opportunities to attempt to undergo
rehabilitation for her obvious alcoholism. These five prior
opportunities obviously failed since she continued to oper-
ate a motor vehicle despite the fact that she was not permit-
ted to do so and when she operated her motor vehicle, she
was either under the influence of alcohol or a controlled
substance. The impact upon the community was under-
scored by the testimony of Brown who stated not only that
he witnessed this current incident but, also, that he was
witness to the fact that the Monroeville Police were called
numerous times to Kaczynski’s home for what appeared to
be problems emanating from her alcohol abuse. In fashion-
ing Kaczynski’s sentence, this Court took into consideration
all of the factors set forth in the Sentencing Code and came
up with the only appropriate sentence for Kaczynski’s con-
tinuing activity.

Kaczynski’s third claim of error is that this Court did
not place sufficient reasons on the record at the time of
sentencing or at the time of the hearing on her motion for
modification of her sentence for deviation from the guide-
lines, which would justify the imposition of the statutory
maximum sentence. Even a cursory review of the tran-
scripts of her sentencing hearing and the hearing on her
petition for modification of her sentence shows the frivo-
lous nature of this contention. At the time of sentencing
the Court devoted two and one-half pages outlining the
reasons why it imposed the sentence that it did.
Sentencing Transcript, pp. 9-11. At the time of the hearing
on her motion for modification, this Court once again
devoted more than two and one-half pages to explaining
its reasons for imposing the statutory maximum. This
Court recognized that Kaczynski has an addictive person-
ality and has been unable to control it. She has had five
prior opportunities at rehabilitation, none of which have
worked. She continued to accrue DUI convictions in addi-
tion to convictions for the violation of the Controlled
Substance, Drug, Device & Cosmetic Act. She had eight
convictions for driving under suspension and she commit-
ted several other crimes which one could only believe
were fueled by alcohol or drugs. Her ability to control her
addictions to alcohol and drugs mandated the imposition
of the sentence and this Court fully outlined the reasons
why it imposed that sentence both at the time she was
originally sentence and, at the time of the hearing on her
motion for modification of sentence.

Finally, Kaczynski has maintained that this Court did
not take into account her acceptance and responsibility for
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her actions when it formulated its sentence. Kaczynski’s
acknowledgement of responsibility, while factoring and
considering a sentence, is not determinative of that sen-
tence. Her acknowledgement of responsibility was more so
because of the fact that she could not successfully defend
against these charges since the Commonwealth had an eye-
witness to her erratic driving and bizarre behavior and
then had an expert witness who offered the opinion that
because of her level of intoxication, that she was incapable
of the safe operation of a motor vehicle. Her acknowledge-
ment of responsibility for her actions was only an acknowl-
edgement of the inevitable and, that is, had she gone to trial
she would have been convicted of these charges. While this
Court did consider that factor, it did not consider it to be a
mitigating factor in the formulation of her sentence. As
previously observed, there were numerous factors that
gave rise to the conclusion that the only sentence that
would be taken into consideration was the protection of the
public, her rehabilitative needs and the impact of her
actions on herself and society would be a sentence of total
confinement of the maximum sentence of a period of incar-
ceration of not less than two and one-half to five years. As
with all of Kaczynski’s other claims of error, this claim is
also without merit.

BY THE COURT:
/s/Cashman, J.

Dated: August 25, 2008

1 The presentence report revealed the following criminal
record for Kaczynski:

1990 Harassment (summary offense) 
(guilty)

1993 Driving under the influence;
possession of a small amount;
two counts of possession of a
controlled substance; one count
of driving under suspension (guilty)

1994 Driving under the influence;
driving under suspension (guilty)

1994 Possession with intent to deliver;
possession; possession of drug
paraphernalia; criminal conspiracy

1995 Driving under the influence;
driving under suspension (guilty)

1998 Being involved in an accident
involving damage to property;
Driving under suspension (guilty)

1999 Being involved in an accident
involving damage to property 
(guilty)

2000 Being an habitual offender;
driving under suspension (guilty)

2002 Possession; restriction on alcohol
beverages (guilty)

2002 Driving under the influence;
driving under suspension (guilty)

2003 Driving under the influence;
driving under suspension (guilty)

2006 Harassment (withdrawn)

2006 Theft; driving under suspension

(guilty)

2006 Driving under the influence;
driving under suspension;
being involved in an accident of
unattended property (guilty)
(current case)

2007 Theft; receiving stolen property
(nolle prossed)

Commonwealth of Pennsylvania v.
Casey Lee Shepard

Suppression of Evidence—Validity of Traffic Stop—
Totality of the Circumstances

1. The officer observed a center light on the back of
Defendant’s pick up truck that did not light when the other
brake lights were engaged. The officer suspected said light
to be burnt out or non-functioning in violation of the vehicle
code and conducted a traffic stop.

2. The officer approached the vehicle and attempted to
speak with Defendant, but asked Defendant to step outside
the vehicle because Defendant’s voice was too soft and the
roadway was too loud for the officer to hear the Defendant.
As Defendant stepped out of the vehicle, multiple baggies of
suspected heroin fell out of Defendant’s lap.

3. The traffic stop was proper and suppression of the sus-
pected heroin was not merited because the totality of the cir-
cumstances showed that the officer had a reasonable suspi-
cion that a provision of the Motor Vehicle Code was being
violated because the officer observed what he perceived to
be a non-functioning center brake light.

4. The Defendant’s later testimony that the center light
illuminated the truck bed and was not a brake light does
not impact the court’s finding of reasonable suspicion,
when the officer had 15 years of experience as a police
officer, had made numerous stops involving non-opera-
tional centrally mounted rear-stop lights, and the officer’s
perception that the light in question was a brake light was
reasonable.

(Elizabeth A. Farina)

Anthony J. Christmas for the Commonwealth.
Aaron Sontz for Defendant.

No. CC2006-16772. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., September 4, 2008—The appellant, Casey

Lee Shepard, (hereinafter referred to as “Shepard”),
filed the instant appeal as a result of his convictions fol-
lowing a non-jury trial of the crimes of possession with
intent to deliver a controlled substance, possession of a
controlled substance and possession of drug parapherna-
lia. Shepard was sentenced to a period of probation of one
year, which included the requirement of random drug
screening. Shepard filed timely post-trial motions which
were denied by operation of law on April 29, 2008 and he
then filed a timely appeal in which he has raised one
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issue, that being that this Court erred in failing to grant
his suppression motion since the police officer had nei-
ther probable cause nor reasonable suspicion to effectu-
ate a motor vehicle stop.

On August 3, 2006, at approximately 7:20 p.m., Officer
Todd McCollum, (hereinafter referred to as “McCollum”),
a fifteen-year veteran police officer was on routine patrol
in the East Liberty Section of the City of Pittsburgh near
Baum Boulevard, when he observed a light blue, Ford
Ranger pickup truck with an extended cab that he
believed to have a burnt out stop light. McCollum and his
partner observed this vehicle make several stops and
while both the stop lights on the right and left sides of the
vehicle were operational, the light in the middle of the cab
portion of the truck did not illuminate. McCollum, after
witnessing this vehicle make several stops, decided to pull
this vehicle over for a motor vehicle violation, that being
having a burnt out light. Due to the inclement weather, the
volume of traffic and the fact that Shepard, who was the
driver of this truck, was reluctant to make eye contact
with him, McCullom had difficulty hearing Shepard’s
responses to his questions. McCullom asked Shepard to
step out of the vehicle and when he did, several rectangu-
lar objects fell from his shorts; those objects appeared to
be individual packets of heroin. Shepard then stated that
“you got me” and that “he couldn’t believe that he was
that stupid.” The nineteen baggies recovered from
Shepard were submitted to the Allegheny Crime Lab and
they tested positive for heroin.

The only issue raised by Shepard in his current appeal
is his contention that this Court erred in failing to grant his
motion to suppress when McCollum had neither probable
cause nor reasonable suspicion to effectuate a motor vehi-
cle stop. The standard scope of review of a Trial Court’s
denial of a motion to suppress is set forth in
Commonwealth v. Fulton, 921 A.2d 1239, 1242 (Pa.Super.
2007) as follows:

When we review the ruling of a suppression
court, we must ascertain whether its factual find-
ings are supported by the record and whether the
inferences and legal conclusions drawn from
those facts are reasonable. Commonwealth v.
Lewis, 535 Pa. 501, 504, 636 A.2d 619, 621 (1994).
Where the defendant challenges an adverse rul-
ing of the suppression court, we will consider
only the evidence for the prosecution and whatev-
er evidence for the defense that remains uncon-
tradicted in context of the whole record. Id. If
there is support on the record, we are bound by
the facts as found by the suppression court, and
we may reverse that court only if the legal con-
clusions drawn from these facts are in error. Id.
Commonwealth v. Petroll, 558 Pa. 565, 574-575,
738 A.2d 993 (1999).

Both Article I, Section 9 of the Pennsylvania Constitution
and the Fourteenth Amendment of the United States
Constitution, protect a citizen of the Commonwealth of
Pennsylvania from unwarranted seizures by law enforce-
ment or officials. Commonwealth v. Petroll, 558 Pa. 565, 738
A.2d 993 (1999). A police officer, if he has reasonable suspi-
cion to believe that a motor vehicle violation has occurred
may initiate an investigatory vehicle stop. Reasonable sus-
picion exists where the officer is able to articulate specific
observations which, when considered with the reasonable
inferences derived therefrom, lead to the reasonable con-
clusion, in light of the officer’s experience, that criminal
activity is afoot and the person seized was engaged in that

criminal activity. Considering whether or not reasonable
suspicion exists, a Court must consider the totality of the
circumstances.

Section 6308(b)1 of the Pennsylvania Motor Vehicle Code,
provides the authority for a police officer to make an inves-
tigatory motor vehicle stop wherein he has a reasonable sus-
picion to believe that a violation of that Code has occurred.
That Section provides as follows:

(b) Authority of police officer.—Whenever a
police officer is engaged in a systematic program
of checking vehicles or drivers or has reasonable
suspicion that a violation of this title is occurring
or has occurred, he may stop a vehicle, upon
request or signal, for the purpose of checking the
vehicle’s registration, proof of financial responsi-
bility, vehicle identification number or engine
number or the driver’s license, or to secure such
other information as the officer may reasonably
believe to be necessary to enforce the provisions
of this title.

Unlike Shepard’s contention that the probable cause stan-
dard is needed, it is only necessary for a police officer to
articulate the facts which would provide the basis for his
reasonable suspicion to suspect that a motor vehicle viola-
tion is occurring or has occurred. Commonwealth v.
Steinmetz, 440 Pa.Super. 591, 656 A.2d 527 (1995). In effec-
tuating this type of motor vehicle stop, it is not necessary to
establish the actual violation of the Motor Vehicle Code but,
rather, to demonstrate the reasonable basis for the officer’s
belief that the vehicle or driver is in violation of the Motor
Vehicle Code. U.S. v. Johnson, C.A.3 (Pa.) 1995, 63 Fed.3d
242. See also, Commonwealth v. McElroy, 428 Pa.Super. 69,
630 A.2d 35 (1993).

In the instant case, McCollum noticed what appeared to
be a burnt out brake light, which was located in the center of
the cab to Shepard’s pickup truck. Section 4303(b)2 of the
Motor Vehicle Code sets forth the requirements of the rear
lighting of a motor vehicle as follows:

(b) Rear lighting.—Every vehicle operated on a
highway shall be equipped with a rear lighting sys-
tem including, but not limited to, rear lamps, rear
reflectors, stop lamps and license plate light, in
conformance with regulations of the department.
If a vehicle is equipped with a centrally mounted
rear stop light, a decal or overlay may be affixed to
the centrally mounted rear stop light if the decal or
overlay meets all applicable State and Federal reg-
ulations.

In this case McCollum believed that Shepard’s vehicle was
equipped with a centrally mounted rear stop light. In his fif-
teen years as a police officer, McCollum had made numerous
stops where the centrally mounted rear stop light was not
operational. In this case, while both the right and left stop
lights were operational, McCullom believed that the central-
ly mounted light was not operational when he effectuated the
stop. At the time of the hearing on Shepard’s motion to sup-
press, he testified that the reason that the central mounted
light did not come on was because it was not a stop light but,
rather, a light that was used to illuminate the bed of his
truck. This light was not connected to the braking system of
this vehicle.

In reviewing this case in light of the totality of the cir-
cumstances, it is clear that McCullom had a reasonable
belief that that centrally mounted light was, in fact, a brake
light as opposed to a light used to illuminate the bed of the



page 508 volume 156  no.  24Supplement to The Lawyers Journal

truck. Since he had a reasonable belief to stop that motor
vehicle, and he articulated those reasons, it is clear that the
stop of the motor vehicle was neither in violation of Article
I, Section 9 of the Pennsylvania Constitution or the
Fourteenth Amendment of the United States Constitution
and, accordingly, Shepard’s motion to suppress was proper-
ly denied.

BY THE COURT:
/s/Cashman, J.

Dated: September 4, 2008

1 75 Pa.C.S.A. §6308(b).
2 75 Pa.C.S.A. §4303(b).



VOL.  156  NO.  25 december 5 ,  2008Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas
Peter G. Petousis v. Joseph N. Denardo, et al., Della Vecchia, J. ..................................................................................................Page 509
Boundary Dispute—Expert Report—Plotting Errors in Survey

Commonwealth of Pennsylvania v. Michelle Barnes a/k/a Michelle Dervis, Manning, J. ......................................................Page 512
Guilty Plea—Waiver—Legality of Sentence

Commonwealth of Pennsylvania v. Bradley George Duda, Cashman, J. ....................................................................................Page 513
Driving Under the Influence—Sufficiency of Evidence—Refusal of Court to Approve Nolle Prosse—Expert Testimony

Commonwealth of Pennsylvania v. Noel Johnson, Machen, J. ....................................................................................................Page 516
Possession of Controlled Substance—Admissibility of Crime Lab Report—Witness’s Right Against Self-Incrimination

Commonwealth of Pennsylvania v. Thomas Joseph Dolata, Manning, J. ....................................................................................Page 517
Post Conviction Relief Act—Exception to Deadline—Failure to Preserve Appeal

jury verdicts
Taren Alexander v. University of Pittsburgh Medical Center/Shadyside Hospital, Eaton, J. ................................................Page 519
Slip and Fall

Kenneth R. Dehus v. Fullard Environmental Controls, Inc. and Kent Peterson, Colville, J. ..................................................Page 519
Contract

Wesley D. Boggs and Julia Boggs, his wife v.
Michael Duff, Cameron Coca-Cola and Coca-Cola Enterprises, Inc., Colville, J. ......................................................................Page 519
Motor Vehicle—Rear End Collision

Karen Cindric and Steven V. Cindric v. Joyce Gamber Schuetz, Lutty, J. ..................................................................................Page 519
Motor Vehicle—Loss of Consortium

Mary B. Cohen, Executrix of the Estate of Priscilla W. Chupinsky, Deceased, Mary B. Cohen in her own right
and Daniel J. Chupinsky v. Gordan J. Gebbens v. Daniel J. Chupinsky, Additional Defendant, McCarthy, J. ......................Page 520
Motor Vehicle

Ronald J. Dilucia and Nancy Dilucia, his wife v.
Chet Phitayakorn, M.D., P.C., Chet Phitayakorn, M.D. and Arthur Santos, M.D., O’Reilly, J. ................................................Page 520
Medical Malpractice

Steven R. Gonzalez and Wendy A. Clayton-Gonzalez, husband and wife v.
John J. Craig and Donna Craig, husband and wife, Folino, J. ......................................................................................................Page 520
Contract

Matthew Dougherty v. Eat ’n Park Hospitality Group, Inc., Della Vecchia, J. ..........................................................................Page 520
Slip and Fall

Gordon Gebbens v. American National Property and Casualty Company, Inc., Colville, J. ....................................................Page 521
Contract

Judy Ann Olszeski, as Admrx. of the Estate of Mary Furman, Deceased v. Baldwin Residential Care Facility, Inc., d/b/a
Baldwin Residential Care Facility; Landmark Home Health Care Services, and David Blinn, M.D., McCarthy, J. ............Page 521
Medical Malpractice

Eric Anthony Gillen and Janet Gillen, husband and wife v. Robert Gillen, Lutty, J. ................................................................Page 521
Motor Vehicle—Rear End Collision

Leon Skolnick and Irene Skolnick v. Walnut Neville Commons, L.P., Della Vecchia, J. ..........................................................Page 521
Contract

David Lightner v. Trish Steinhart, Friedman, J. ............................................................................................................................Page 522
Motor Vehicle—Rear End Collision

Roth Cash Register and Shenango Systems Solutions v. Micros Systems, Inc.; Frontier Business Technologies, Inc.;
Micros Fidelio Direct North Central; Mark Gillie and Larry Lange, Friedman, J. ..................................................................Page 522
Contract

Morewood Point Community Association v. Port Authority of Allegheny County, McCarthy, J. ............................................Page 522
Negligence

Karen Bedillion, individually and on behalf of the Estate of Orville Bedillion, Deceased v.
Taiwen Chen, M.D., Pittsburgh Pulmonary Associates, Ltd. and Prime Medical Group, PC, Friedman, J. ........................Page 522
Medical Malpractice—Cancer



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2008
Circulation 6,445

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Sharon A. Antill ..........................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT
REPORTER

The Pittsburgh Legal Journal provides the ACBA mem-
bers with a quarterly report of jury verdicts from the Civil
Division of the Court of Common Pleas of Allegheny County.
The verdicts which appear in the Pittsburgh Legal Journal, a
supplement of the Lawyers Journal, under the heading
“Allegheny Jury Verdict Reporter” are provided by court staff
from the assignment room.

Each jury verdict is then assigned for review of the
pleadings and preparation of a brief summary of the case
and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-
light, or categorize the results of lawsuits tried to verdict,
either by plaintiff, defendant, result, or any other category.
The purpose of this project is to report all results tried by jury
to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury
verdicts. Call Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS
Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Robert A. Crisanti
Elizabeth A. Farina
William R. Friedman
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
C. Kurt Mulzet
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner

jury verdicts volunteers
Wendy L. Bartsch-Cieslak Mark Greenblatt
Beth Fischman Janet K. Meub
Robert C. Fratto Barbara Atkin Ramsey



december 5 ,  2008 page 509Supplement to The Lawyers Journal

Peter G. Petousis v.
Joseph N. Denardo, et al.

Boundary Dispute—Expert Report—Plotting Errors in Survey

1. Plaintiff brought an action sounding in ejectment and
trespass against Defendant owners and/or developers of var-
ious parcels in a housing plan in South Fayette, Allegheny
County. The property in dispute had been surveyed in 1976.

2. In 2000, development of the Defendants’ real property
began to occur. Defendants proceeded to grade and excavate
along the disputed property line. Plaintiff repeatedly noti-
fied Defendants of the alleged encroachment onto his prop-
erty and finally filed a complaint. A non-jury trial was held
and judgment was entered for Defendants. Plaintiff
appealed, alleging that the expert chosen by consent of the
parties testified that he was only 70% correct in determining
that the property line favored Defendants, and that the 1976
survey was incorrect.

3. The Court correctly relied on the testimony of the
expert chosen by consent of the parties. That expert testi-
fied that the boundary line originally established by the
1976 survey was correct and that Defendants properly
relied thereon. However, the expert testified as to deficien-
cies in the survey, such as the absence of corner markings
or any record of monumentation or iron pins, thus requiring
the re-creation of a 600-foot boundary line by use of bear-
ings and distances.

4. The Court heard testimony from various experts and
relied on the most credible expert.

(Jana S. Pail)

William C. Kenny for Plaintiff.
Wayne M. Chiurazzi and Thomas H. Ayoob III for
Defendants.

No. GD 06-005407. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
I. BACKGROUND

Della Vecchia, J., August 27, 2008—The instant matter is
a boundary dispute between the plaintiff, Peter G. Petousis
(hereinafter “Plaintiff”) and Joseph N. DeNardo, his compa-
nies JND Properties, LLC, JND Properties Inc., and the indi-
vidual homeowners who purchased the properties from the
aforementioned companies (hereinafter and collectively,
“Defendants”). The record in this case, pleadings, testimony
and documentary evidence, reveal the following as to the
history of the subject properties.

By deed dated September 30, 1976, Grace J. Campbell
and Anna Marion Grafe and Davis G. Grafe, her husband,
conveyed a certain parcel of land situated in the Township of
South Fayette, Allegheny County, Pennsylvania to Peter G.
Petousis (hereinafter “Plaintiff”). Said parcel of land is
recorded in the Allegheny County Recorder of Deeds Office
in Deed Book Volume 5886, Page 779 and constituted but a
portion of the Campbell/Grafe land holdings.

On September 26, 2000, Anna Marion Grafe conveyed
another parcel of ground to be known as Sterling Ridge situ-
ated in the Township of South Fayette, Allegheny County,
Pennsylvania to JND Properties, LLC, a Pennsylvania com-
pany. The conveyance is recorded in Deed Book Volume
10877, Page 158 and is designated by Lot and Block number
9946-X-68.

Individually named defendant Joseph N. DeNardo (here-

inafter “DeNardo”) is one of the principal owners and the
managing partner of JND Properties, LLC. On December 18,
2000, defendant JND Properties, LLC recorded a plan of lots
known as “Sterling Ridge” located on Battleridge Road,
South Fayette Township, Allegheny County, Pennsylvania.

The westerly line of Plaintiff ’s property adjoins the east-
erly property line of Sterling Ridge and the property of all
named defendant property owners in this civil action. Prior
to the commencement of any grading or construction, defen-
dants DeNardo and JND Properties, LLC offered to pur-
chase a portion of the Plaintiff ’s property along the disput-
ed property line described in this action. Plaintiff rejected
that offer.

Defendants proceeded to grade and excavate along the
disputed property line, which Plaintiff asserts, changed the
grade and elevation of Plaintiff ’s property resulting in the
deposit of large amounts of material onto Plaintiff ’s proper-
ty. Plaintiff alleges that trees, which represented the true
property line, were removed and destroyed during said
grading and excavation.

By Deed dated October 18, 2001, JND Properties, LLC
conveyed its interest in Lot Number 24 in the Sterling Ridge
plan of lots Phase 1 to Robert F. Zedreck. Said Deed is
recorded in the Allegheny County Recorder of Deeds Office
in Deed Book Volume 11182, Page 406. That same Lot was
subsequently sold to named defendant Cynthia A. Loebig on
June 27, 2002. The record of said transfer is referenced in
Deed Book Volume 11390, Page 450 and is now commonly
referred to as 2029 Sterling Drive and is identified as 9946-
X-87919.

By Deed dated April 3, 2002, JND Properties, LLC con-
veyed all of its interest in Lot Number 25 in the Sterling
Ridge plan Phase I to Loebig Contractors. Said Deed is
recorded in the Recorder of Deeds Office of Allegheny
County, Pennsylvania in Deed Book Volume 11324, Page 186.
Subsequently, on April 25, 2002, Loebig Contractors con-
veyed the title of said property to Michael J. Savisky and
Sherri D. Savisky, his wife, both named defendants. Said
property is identified as Parcel ID Number 9946-X-87920
and the Deed is recorded in the Recorder of Deeds Office of
Allegheny County in Deed Book Volume 11331, Page 467 and
is commonly referred to as 2027 Sterling Drive.

By Deed dated June 20, 2002, JND Properties, LLC con-
veyed its interest in Lot Number 29 in the Sterling Ridge
Phase I plan to Don Dobroski. This Deed is recorded in the
Recorder of Deeds Office of Allegheny County in Deed Book
Volume 11390, Page 387. Said property is now known as 2019
Sterling Ridge Drive.

On October 2, 2002, Plaintiff notified Joseph N. DeNardo
and JND Properties, LLC of their alleged “continued
encroachment” on the Plaintiff ’s property by causing and
placing “overburden” onto a portion of Plaintiff ’s property.
Again on November 7, 2002, Plaintiff complained of the con-
tinuing encroachment of excavating materials onto his land.

By Deed dated November 5, 2002, JND Properties, LLC
conveyed all of its interest in Lot Number 26 in the Sterling
Ridge plan of lots Phase I to Charles E. Duplaga and Valerie
P. Duplaga, his wife, by Deed recorded in the Recorder of
Deeds Office of Allegheny County, in Deed Book Volume
11501, Page 516. Said property is assigned the Parcel ID
Number 9946-X-87921 and is known as 2025 Sterling Drive.

On October 16, 2003, Defendants Joseph N. DeNardo,
JND Properties, LLC, Loebig, Dobroski, Duplaga and
Savisky were all notified in writing by Plaintiff of the alleged
encroachment of their properties onto land belonging to the
Plaintiff. The defendants were also notified of the “wrongful
deposit” of fill material onto the property owned by the
Plaintiff as well as the collection of drainage water from
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rooftops, gutters and downspouts into a single conduit which
allegedly caused an increase in the quantity of water flowing
onto the property owned by the Plaintiff. Said water was
alleged to have caused erosion and other damage to the
Plaintiff ’s property.

By Deed dated May 12, 2004, JND Properties, LLC con-
veyed all of their rights and interest in Lot Number 28 in the
Sterling Ridge Phase I to John George Pastorius and
Michelle Lee Pastorius, his wife. Said Deed is recorded in
the Recorder of Deeds Office of Allegheny County in Deed
Book Volume 12047, Page 176. Said Property is also known
2021 Sterling Drive and is assigned the Parcel ID Number
9946-X-87923.

On July 8, 2004, JND Properties, LLC conveyed all of its
rights and interests in Lot Number 27 of the Sterling Ridge
plan of lots Phase I to Bachman Builders, Inc., another
named defendant. Said Deed is recorded in the Recorder of
Deeds Office of Allegheny County in Deed Book Volume
12113, Page 266. Said property is commonly referred to as
2023 Sterling Drive and carries the Parcel ID Number 9946-
X-87922.

On June 29, 2005, Defendants DeNardo and JND
Properties, LLC recorded Phase II of Sterling Ridge plan.
Phase II is recorded in the Recorder of Deeds Office of
Allegheny County in Plan Book Volume 250, Page 112.
Plaintiff alleges that grading associated with Sterling Ridge
Phase II further encroached on Plaintiff ’s property and that
Phase II’s easterly line “confirms a continued intent to
encroach upon [the] property of Plaintiff.”

By Deed dated June 30, 2005, JND Properties, LLC con-
veyed to Ralf Guether and Clara I. Jaramillo, his wife, prop-
erty known as Number 30, Sterling Ridge plan Phase I. A
copy of said Deed is recorded in the Recorder of Deeds
Office of Allegheny County in Deed Book Volume 12507,
Page 301. Said property is commonly known as 2017 Sterling
Drive and is assigned the Parcel ID Number 9946-X-87925.

Both the Plaintiff, JND Properties, LLC and the other co-
defendants by transfer from JND Properties, LLC claim title
to a strip of land that serves as their common border. The
line was first established by Peter Morganti in his survey of
1976 (Plaintiff ’s Exhibit 28). This survey shows the line, as
located, in conformance with all of the three iron pins and a
stone monument that are shown in a 1970 survey by
Englehardt and Power. (Plaintiff ’s Exhibit 74).

II. PROCEDURAL HISTORY
This cause of action was commenced by the filing of a

complaint on March 7, 2006. The above-referenced general
docket number was consolidated with GD 04-6330 based on
a writ being previously filed at the “04 general docket num-
ber” against the same defendant as in the instant action,
which was identical in claim and issue.

The parties first appeared before this Court in early May
of 2006 while this Court was serving as the Motion’s Judge
for Allegheny County’s Civil Division. This Court tried to
conciliate this matter and reach a resolution acceptable to
both parties. Said efforts were unsuccessful.

On May 30, 2006, with the consent of all parties this Court
ordered that Howard Hartmann be appointed at the joint
expense of the Plaintiff and Defendants to undertake a study
concerning the boundary line disputed by the parties.
Howard Hartmann was instructed to render an opinion and
file a report within forty-five (45) days from the date of said
Order. Counsel for the parties agreed that the “Hartmann
Report” would be dispositive of the issues in this boundary
line dispute.

On or about February 7, 2007, this Court ordered a status
conference to be held on February 21, 2007 due to the ongo-

ing nature of this action. At said time, Plaintiff ’s counsel,
unhappy with the findings made in the Hartmann Report,
demanded that he be permitted to conduct discovery into
possible inconsistencies in said report.

A Pre-Trial Conciliation was held before this Court on
May 17, 2007. This Court tried several times prior to trial to
try to settle this matter amicably, but was unable to do so.

A non-jury trial began June 7, 2007, was continued on
July 2, 2007 and eventually concluded after a third day of
trial on August 14, 2007. A non-jury verdict was entered by
this Court on September 4, 2007. This Court held that the
location of the disputed boundary line, which constitutes the
eastern boundary line of the DeNardo, et al. property and
the western boundary line of the Petousis property to be as
set forth in compliance with Peter Morganti’s 1976 survey.
(See Order).

A Motion for a New Trial, or in the alternative, a Motion
for Judgment Notwithstanding the Verdict was filed on
September 14, 2007. In an Order dated February 29, 2008,
this Court scheduled argument on said Motion for April 15,
2008. After argument and consideration of said motion this
Court denied Plaintiff ’s request for relief. (Order of May
10, 2008.)

Plaintiff filed a Notice of Appeal on May 28, 2008. On
June 2, 2008, this Court ordered counsel for the Plaintiff to
file a Concise Statement of Matters Raised on Appeal pur-
suant to Pa.R.C. P. 1925(b). Said matters were timely filed on
June 10, 2008, placing this matter properly before the
Superior Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL

1. The Trial Court erred in not granting Plaintiff ’s
Motion for New Trial.

2. The Trial Court erred in not granting Plaintiff ’s
Motion for Judgment Notwithstanding the Verdict.

3. The Trial Court’s verdict for all Defendants is
against the weight of the evidence and testimony
entered at the trial.

4. The Trial Court erred if its opinion was based on
the opinion of Howard Hartmann wherein he testi-
fied that he was 70% correct in rendering his opin-
ion that the property line in question favored the
Defendants.

5. The Trial Court erred if in its opinion it found in
favor of the Defendants where the true southern
border of Plaintiff ’s property did not infringe on
adjoining property owners’ land.

6. The Trial Court erred in finding the southwest
border of Plaintiff ’s property was the same as
shown in Peter Morganti’s deed and survey.

7. The Trial Court erred in finding that the Peter A.
Morganti deed and survey established the correct
boundary between the parties to this action.

IV. DISCUSSION
The mutually agreed upon expert gave an Opinion that

the boundary line originally established by Peter Morganti
was the correct line and that defendants properly relied on
same. The expert report was corroborated by defendant’s
own surveyor and various other surveyors that were refer-
enced during the trial (i.e. Gateway Engineers, J. R. Gales,
Deci Corporation and Barton). It was testified to that plain-
tiff ’s expert had originally agreed that the Morganti line was
correct, but later changed his mind. (See Tr. at 131-139)
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In light of the fact that all of plaintiff ’s assignments of
error in response to the Court’s 1925(b) order deal with the
issue of the legitimacy of the boundary line, this Court will
not deal with said issues individually, but offers the follow-
ing as a response to all of the issues raised regarding the
boundary line.

This Court originally met with the parties in May of 2006.
At said time this Court suggested that both parties compile a
list of experienced and qualified surveyors who could possi-
bly resolve this boundary dispute. On both the Plaintiff ’s and
Defendants’ list appeared the name of Howard Hartmann.
This Court appointed Howard Hartmann as the neutral sur-
veyor. (Order dated May 30, 2006).

This Court feels it necessary to briefly explain to the
Superior Court the credentials of this expert, as this case and
this Court’s decision rests on, among other things, said
expert’s opinion. Hartmann has been a land surveyor since
1953. He was first licensed in 1959; worked almost exclu-
sively in the area of boundaries surveys for a ten (10) year
period for the firm of Lorenzi, Dodds and Gunnil; moved on
to Swindell Dressler, a large consulting firm working in mul-
tiple engineering disciplines as a designer and surveyor. (Tr.
at 9-10)

Hartmann formed his own firm in 1979, which handles,
“a tremendous amount of boundary surveys”. (Tr. at 10).
Hartmann’s company is also proficient in site development,
hydrographic surveying and geodesy. Hartmann testified to
working on up to one thousand (1000) subdivision surveys, of
the likes now in dispute by the parties. (See Tr. at 11). In
addition, Hartmann has served as a third party
expert/consultant previously and has worked and is familiar
with South Fayette Township.

Hartmann examined two separate surveys previously
performed on the property. The first was completed by
Bierwerth and Associates’ Frank Barton, “which showed the
boundary of the survey as he had recreated it from the orig-
inal survey that was done by Peter Morganti in 1979” (here-
inafter “Morganti”), this was defendant DeNardo’s surveyor.
(Tr. at 12). The other survey was performed by Larry Elliot
(hereinafter “Elliot”) with the aid of support information
from Gateway Engineers, this was the Petousis surveyor.

Hartmann testified that after examining approximately
five hundred (500) documents regarding the disputed
boundary he could “boil down” the issue as a dispute as to
the position of a line created by the owners of the property
and Mr. Petousis that was created in 1979 or just prior, i.e.,
the Morganti survey. (Tr. at 13). Hartmann went on to
explain deficiencies with the Morganti survey, specifically,
“very little text in the survey describing what we are doing
there, which today is kind of routine that you put on some
history and the reason for what you’re doing…” (Id.).

Hartmann found the critical issue being a six hundred
(600) foot line that was created without the use of a corner
marking, which raised the question, 

How did any one person, let alone several, know
where these were if they weren’t marked in the
field in any way? There was no record of monumen-
tation or iron pins or any of that type of thing estab-
lished in the deeds that abutted this or the deeds
that were part of it. So it left the way to re-establish
that line by its bearings and distances from the
other end, which [Hartmann] believe[s] is the
northern end of the property, and extending it to
the southern end. (Tr. at 14-15)

During the investigation as to the ‘true’ property line,
Hartmann met with the plaintiff ’s and defendants’ surveyors
at least three times (Tr. at 17-18) and gave both ample time

to explain their positions. After all of the site research and
discussions with representatives from each party and the
West Penn Power Company, Hartmann determined that the
Bierthwith survey performed by Frank Barton, i.e., the
Morganti line was the senior and correct line, despite any
deficiencies in the original survey. (Tr. at 22).

Hundreds of surveys and deeds were plotted into a com-
puter, which enabled Hartmann, after reviewing said infor-
mation, to render his opinion. (Id., see also Exhibit 1 (expert
report)). His opinion was offered within a reasonable degree
of professional certainty. (Id.).

Plaintiff argues that Hartmann’s degree of professional
certainty, which he testified was sixty (60) to seventy (70)
percent, (Tr. at 82), should not be considered by this Court as
passing judicial muster. Hartmann qualifies this statement
by explaining that his opinion and his accompanying report
is correct based on his review of the five hundred (500) sur-
veys researched before authoring his report. (Tr. at 85-86). 

Hartmann would not testify to a higher degree of profes-
sional certainty due to plotting errors occurring over thirty
years ago. (See Tr. at 14-15). Hartmann further testified that
during all of his research and discussions with the compet-
ing surveyors, nothing had convinced him that the senior
line could be anything other than the Morganti line. (See Tr.
at 80-90).

Additionally, when pressed by the defendants’ counsel
and asked, “and you are 100 percent certain, are you not,
that when you wrote ‘In my professional opinion, the line
established by Morganti is a senior line,’ you’re 100 percent
certain of that statement; correct?”; Hartmann answered,
“correct.” (Tr. at 86).

Rule 702 of the Pennsylvania Rules of Evidence allows
testimony proffered by an expert, “[i]f scientific, techni-
cal or other specialized knowledge beyond that possessed
by a layperson will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience,
training or education may testify thereto in the form of an
opinion or otherwise.”

Rule 704 of the Pennsylvania Rules of Evidence, entitled
“Opinion on an Ultimate Issue” specifically states,
“[t]estimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ulti-
mate issue to be decided by the trier of fact”.1

“Expert opinion testimony is proper if the facts
upon which it is based are of record. This require-
ment for admissibility of opinion testimony is cru-
cial. The purpose of expert testimony is to assist
the fact finder in understanding issues which are
complex or go beyond common knowledge. If a jury
[or the Court, acting as the fact finder] disbelieves
the facts upon which the opinion is based the jury
[or Court] undoubtedly will disregard the expert’s
opinion. Likewise, if a [Court] accepts the veracity
of the facts which the expert relies upon, it is more
likely that the [Court] will accept the expert’s opin-
ion. At the heart of any analysis is the veracity of
the facts upon which the conclusion is based.” (See,
Folger v. Dugan, 876 A.2d 1049, 1053 (Pa.Super.
2005)).

V. CONCLUSION
This Court was presented with conflicting expert testimo-

ny regarding the boundary line. Accordingly, the Court had
to rely on the expert testimony which seemed the more cred-
ible. In this case, the testimony of Hartmann and the survey-
ors testifying for defendant seemed the most credible and
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when combined with all of the other evidence required the
Court to enter a verdict for the Defendant.

This Court respectfully requests the Superior Court of
Pennsylvania to affirm this Court’s Order of May 15, 2008.

BY THE COURT:
/s/Della Vecchia, J.

Dated: August 27, 2008

1 The Plaintiff filed a two-count complaint sounding in tres-
pass and ejectment. The overwhelming bulk of the testimo-
ny dealt with the ejectment count, i.e. the location of the
boundary line. Plaintiff offered little credible evidence
regarding damages arising from the trespass action, i.e. cost
of cure, diminution in value, etc. There were no experts
called regarding damages. Plaintiff himself could offer no
reasonable testimony as to the alleged diminution in value of
his property.

Commonwealth of Pennsylvania v.
Michelle Barnes a/k/a Michelle Dervis

Guilty Plea—Waiver—Legality of Sentence

1. Defendant pleaded guilty to three counts of violating 35
P.S. 780-113 (a)(12). Defendant had, on three occasions,
obtained a controlled substance through misrepresentation,
fraud, forgery, deception or subterfuge. Defendant sought to
modify her sentence.

2. Defendant maintained that the Court did not take into
consideration the pre-sentence report, her rehabilitative
needs or the fact that she was the parent of a young child.
The Court explained that it had taken into consideration the
pre-sentence report as well as the facts and circumstances of
the case, and had chosen to impose the maximum period of
incarceration on one count rather than imposing shorter sen-
tences on each of the three counts.

(Jana S. Pail)

Lisa Roskovensky for the Commonwealth.
Carrie L. Allman for Defendant.

No. CC200704982. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., September 11, 2008—The defendant,

Michelle Barnes, was charged by criminal information with
three counts of violating 35 P.S. §780-113(a)(12). The
Commonwealth alleged that on three separate occasions, she
obtained Hydrocodone, a schedule II controlled substance,
through misrepresentation, fraud, forgery, deception or sub-
terfuge. Each of the offenses was a felony. On October 25,
2007, the defendant entered pleas of guilty to all three
counts. Sentence was deferred pending a Pre-Sentence
Report. On January 23, 2008 the defendant appeared with
counsel and the Court sentenced her to be imprisoned for not
less than eighteen (18) or more than sixty (60) months at
Count 1. A concurrent term of probation of sixty (60) months
was imposed at Count 2 and no further penalty was imposed
at Count 3.

The defendant filed a Post-Sentence Motion seeking
modification of her sentence. After that Motion was denied,
the defendant appealed on July 18, 2008. The Court ordered

the defendant to file a Concise Statement of Errors
Complained of on Appeal no later than August 27, 2008. On
August 26, 2008, the defendant filed a Motion for Extension
of Time to File a Statement of Errors Complained of on
Appeal as well as a Preliminary Statement of Errors
Complained of on Appeal. In the Preliminary Statement of
Errors Complained of on Appeal, the defendant claimed that
the Court abused its discretion in imposing a sentence that
was manifestly excessive and unreasonable. She also
claimed that the Court abused its discretion when it ordered
the defendant to file a Concise Statement regardless of
whether the defendant’s counsel had received all tran-
scripts from every proceeding.

Turning first to the claim that the Court abused its discre-
tion in ordering that a Concise Statement be filed before
counsel had obtained all necessary transcripts, the Court
would note that the defendant pleaded guilty. She did not file
a Motion seeking to Withdraw her Guilty Plea. After being
sentenced, she filed a Post-Sentence Motion seeking a modi-
fication of her sentence. She did not seek to withdraw her
plea in that Motion. The entry of a guilty plea constitutes a
waiver of all defects and defenses except lack of jurisdiction,
invalidity of the plea, and illegality of the sentence.
Commonwealth v. Messmer, 863 A.2d 567, 571 (Pa.Super.
2004). The failure of the defendant to challenge the validity
of her plea prior to filing appeal would preclude her from a
challenge to the validity of the plea on appeal. She could not
avoid the waiver doctrine by claiming that guilty plea coun-
sel was ineffective because claims alleging ineffective assis-
tance of counsel would have to await resolution of this direct
appeal and then be raised collaterally pursuant to
Commonwealth v. Grant1 and its progeny. That leaves as the
only cognizable issues on appeal the jurisdiction of this
Court, the legality of the sentence and the discretionary
aspects of the sentence. As jurisdiction and legality are not
subject to waiver, if the transcripts reveal some basis to raise
such claims, they can be raised before the Superior Court.
Given the unlikelihood of any such claims being present
here, there is no reason for the Court to wait for the tran-
scripts to address the claims raised in the Concise Statement
on the off chance that the transcripts would reveal that this
Court was without jurisdiction or that the sentence imposed
is illegal. Accordingly, given the need for expeditious resolu-
tion of appeals, this Court did not abuse its discretion in
preparing this Opinion and transmitting the record in this
matter after addressing the only claims properly preserved
for appeal.

Turning now to the challenges to the sentence imposed,
they rest on the claim the Court failed to consider the reha-
bilitative needs of the defendant as well as the nature and cir-
cumstances of the offense and the history and characteristics
of the defendant. In particular, the defendant complains that
the Court did not consider that the defendant was the parent
of a young child; was participating in a drug recovery pro-
gram and had accepted responsibility for her actions. This
Court considered a pre-sentence report before it imposed
sentence. The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall contin-
ue to presume that the sentencing judge was aware
of relevant information regarding the defendant’s
character and weighed those considerations along
with mitigating statutory factors. A pre-sentence
report constitutes the record and speaks for
itself…. Having been fully informed by the pre-sen-
tence report, the sentencing court’s discretion
should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).



december 5 ,  2008 page 513Supplement to The Lawyers Journal

Accordingly, this Court did consider the facts and circum-
stances that the defendant claims were not considered as it
considered the contents of the Pre-Sentence Investigation
Report.

The sentence that was imposed was consistent with those
factors as well as with the seriousness of the crime and the
need for the protection of society. The defendant’s plea of
guilty meant that on three different occasions she obtained
narcotics. Each offense was a felony that carried a maximum
penalty of five years imprisonment. The Court simply chose
to impose all the incarceration at one count rather than
imposing shorter sentences at each count and running them
consecutively. The Court imposed the statutory maximum as
the maximum sentence, and the concurrent five year proba-
tion so that there would be some degree of control over the
defendant upon her release from prison.

For these reasons, the Court did not abuse its discretion
in imposing sentence.

BY THE COURT:
/s/Manning, J.

Date: September 11, 2008

1 1821 A.2d 1246 (Pa. 2002).

Commonwealth of Pennsylvania v.
Bradley George Duda

Driving Under the Influence—Sufficiency of Evidence—
Refusal of Court to Approve Nolle Prosse—Expert Testimony

1. Defendant was convicted of driving under the influ-
ence of alcohol following a non-jury trial. 

2. After a two-vehicle accident in which the investigat-
ing officer found Defendant to be at fault, initial observa-
tion of glassy eyes and the odor of alcohol, field sobriety
tests, as well as subsequent breathalyzer testing, indicated
Defendant’s blood alcohol level was slightly above the
legal limit.

3. The Commonwealth offered to nolle prosse one of the
drunken driving charges based on the fact that the officer
who performed the test had retired, and that the
Defendant planned to present expert testimony that might
discredit the accuracy of the breathalyzer test, since the
test is subject to standard deviation. The Commonwealth
consulted with several experts who indicated that the test
could have produced a range of results both above and
below the .08 standard; however, the Commonwealth did
not provide the identities of these experts or the calcula-
tion methods they employed.

4. The Court declined to approve the offer to nolle prosse.
Although the District Attorney has the discretion to litigate
in the manner deemed best for the Commonwealth, it is the
Court that has the power to nolle prose a criminal charge.
This judicial power is well settled by case law and by statute.
In this case, sufficient prima facie evidence existed for the
fact-finder to determine Defendant’s guilt.

5. Defendant’s expert’s testimony was too speculative
because the expert lacked information such as when the
Defendant last ate, what he ate, how much he drank and
when. By contrast, the observations and investigation made

by the arresting officer, including Defendant’s misjudgment
of his distance vis-a-vis the other vehicle, the odor of alcohol,
the glassy eyes, and Defendant’s failure of three different
field sobriety tests, were sufficient for the fact-finder to
determine guilt.

(Jana S. Pail)

Michael Streily for the Commonwealth.
Leonard J. Berger, Jr. for Defendant.

No. CC200413158. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., August 26, 2008—The appellant, Bradley

George Duda, (hereinafter referred to as “Duda”), has filed
the instant appeal as a result of his convictions of three
counts of driving under the influence of alcohol on February
26, 2008, for which he was sentenced to a period of probation
of three months, fined the mandatory of three hundred dol-
lars, required to attend and complete safe driving school and
to have an alcohol evaluation performed by the probation
office. Duda was directed to file a concise statement of mat-
ters complained of on appeal and in that five page concise
statement, Duda has suggested that there were numerous
errors when, in fact, he has three claims of error.

Initially, Duda claims this Court was in error when it
denied the Commonwealth’s request to withdraw count one
of the information, which was the charge of driving under
the influence of alcohol filed pursuant to 75 Pa.C.S.A.
§3802(a)(2).1 Next Duda maintains that this Court erred in
finding the defendant guilty of the charge of driving under
the influence of alcohol, 75 Pa.C.S.A. §3802(a)(2), when
there was no reliable scientific evidence that his blood alco-
hol of point zero eight one was correct. Finally, Duda main-
tains that this Court erred in finding the defendant guilty of
driving under the influence of alcohol, 75 Pa.C.S.A.
§3802(a)(1),2 as there was insufficient evidence to support
that conclusion.

The facts in Duda’s case were originally set forth in this
Court’s Opinion filed in connection with the appeal filed as
a result of this Court’s granting of Duda’s pre-trial motion
on the basis that the provisions of the Pennsylvania Drunk
Driving Law were unconstitutionally vague and overbroad.3

Those facts are repeated herein. On August 21, 2004, at
approximately 12:32 a.m., Officer David Legleitner, of the
Pittsburgh Police, received a radio dispatch of a two-vehicle
accident, which had occurred at or near the intersection of
Fort Duquesne Boulevard and the Tenth Street Bypass in
the City of Pittsburgh. Officer Legleitner responded to this
call and when he arrived at the scene, he saw two vehicles,
a white Ford Thunderbird, which was sitting in the left out-
bound lane of the Tenth Street Bypass, which had signifi-
cant front end damage to the vehicle; and, a blue Ford F150
pickup truck which had been pulled off to the side of the
road. That pickup truck appeared to have significant rear-
end damage. Officer Legleitner’s initial observation that
this was a rear-end collision caused by the operator of the
Ford Thunderbird was confirmed when he identified the
operator of that vehicle as Duda. In speaking with Duda,
Officer Legleitner learned that Duda believed that he had
underestimated his speed and the distance that he was trav-
eling behind the pickup truck and hit his brakes causing his
vehicle to slide on the wet pavement and strike the Ford
pickup truck.

During this conversation Officer Legleitner detected a
moderate odor of an alcoholic beverage and observed that
Duda’s eyes were glassy. Believing that Duda might be
impaired, he asked him to submit to three field sobriety
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tests, the finger-to-nose test, the heel-to-toe walking test and
the one-legged stand test. Duda agreed to perform these
tests, however, it was Officer Legleitner’s opinion that he
failed each and every one of these tests. Based upon these
failures, Officer Legleitner had Duda transported to police
headquarters for the purpose of having a breathalyzer test
administered to him. That test was administered at 1:33 a.m.,
approximately one hour after Officer Legleitner arrived on
the scene, with the lower of the two readings indicating that
Duda’s blood alcohol level was .081%. Duda subsequently
was charged with three counts of driving under the influence
of alcohol, the first count being a violation of Section
3802(a)(2), the second count being a violation of Section
3802(a)(1) and 3804(b), and the third count being in violation
of Section 3802(a)(1).

Duda initially claims that this Court erred when it
refused to grant the Commonwealth’s request to nolle prosse
the charge filed against Duda pursuant to Section 3802(a)(2)
of the Pennsylvania Motor Vehicle Code, that being, having a
blood alcohol reading of point zero eight or greater at any
time within two hours after the operation of a motor vehicle.
The Assistant District Attorney who was assigned this case,
requested that the charge be nolle prossed because based
upon conversations that she had with unknown experts, she
believed that the reading of Duda’s blood alcohol could be
anywhere from point zero seven six to point zero eight six.
She did not specify who her experts were or what informa-
tion those experts premised their calculations.

Pursuant to 42 Pa.C.S.A. §8932, the Commonwealth can-
not nolle prosse a charge without approval of the Court.4 It
is unquestioned that the District Attorney has the discre-
tion and the power to conduct criminal litigation in the
manner in which he deems to be in the best interest of the
citizens of this Commonwealth. In that regard, he has the
ability to make the determination as to who might be
charged and what charges would be filed as a result of a
criminal episode. Commonwealth v. Ragone, 317 Pa. 113,
176 A. 454 (1935).  However, that power is not unfettered as
observed in Commonwealth v. DiPasquale, 431 Pa. 536, 246
A.2d 430, 432 (1968), since this power is subject to Court
review and approval.

But this broad general power of a District Attorney
is subject to the right the power of a Court (a) to
provide generally for the orderly administration of
criminal Justice, including the right and power to
supervise all trials and all Court proceedings, and
(b) to protect all of a defendant’s rights to a fair
trial and due process under the Constitution of the
United States and the Constitution of Pennsylvania.
More particularly, these powers of a Court include
supervision of the trial lists, the grant or refusal of
a continuance and of a nolle pros-all of which are,
at a proper time, subject to appellate review.

Denying a request to nolle prosse charges lies in the sound
discretion of the trial Court and that decision will not be
reversed unless there is an abuse of that discretion. In
Commonwealth v. Rega, 856 A.2d 1242, 1244 (Pa.Super.
2004), the Court stated:

The grant of a petition for nolle prosequi, “lies
within the sound discretion of the [trial] Court, and
its action will not be reversed in the absence of an
abuse of discretion.” Commonwealth v. Stivala, 435
Pa.Super. 176, 645 A.2d 257, 261 (1994), appeal
denied, 540 Pa. 581, 655 A.2d 513 (1994) (quoting
Commonwealth v. DiPasquale, 431 Pa. 536, 541,
246 A.2d 430, 432 (1968)).

Judicial discretion requires action in conformity
with law, upon facts and circumstances judicial-
ly before the court, after hearing and due consid-
eration.

Commonwealth v. Krick, 164 Pa.Super. 516, 67 A.2d
746, 749 (1949). “Consequently, the court abuses its
discretion if, in resolving the issue for decision, it
misapplies the law or [rules] in a manner lacking
reason.” Coolbaugh v. Com., Dept. of Transp., 816
A.2d 307, 310 (Pa.Super. 2003).

The Assistant District Attorney assigned to prosecute
this case set forth two reasons for her belief that it was nec-
essary to nolle prosse the first drunken driving count when
she stated that the intoxilizer officer who performed the
test on duty had retired and, second, knowing that Duda
was going to present testimony from Dr. Charles Wennick,
she had apparently talked to some experts and determined
that they would give a range of a blood alcohol level which
was both above and below the point zero eight standard.
Without knowing who the experts were and also what cal-
culations were employed, this Court was unable to make a
logical and rational analysis of that request to make the
determination if, in fact, the Commonwealth could not meet
its burden of proof.

The Commonwealth’s burden of proving the charge of
driving under the influence pursuant to Section 3802(a)(2),
was to establish that Duda’s blood alcohol level was at a level
of point zero eight or greater within two hours of operating a
motor vehicle. Based upon the information that was generat-
ed in the hearing on Duda’s pre-trial motion, it was clear that
he had a blood alcohol reading of point zero eight one and
point zero eight two with respect to his two intoxilizer tests.
The Commonwealth proceeded on the basis of the lower of
those two results. For the purpose of establishing a prima
facie case, the Commonwealth had sufficient evidence to
establish the fact that Duda was operating a motor vehicle
which rear ended another vehicle, causing substantial dam-
age and had the indicia of intoxication because his speech
was slightly slurred, his eyes were glassy, he had a moderate
odor of alcohol, and he swayed back and forth. Setting forth
this information would enable the Commonwealth to estab-
lish the prima facie case for driving under the influence
when somebody’s blood alcohol was at point zero eight or
greater. While the Commonwealth had some uncertainty as
to its ability to obtain a conviction on these charges, that that
did not mean that the charges should not be pursued because
the ultimate decision was for the fact-finder. For these rea-
sons, this Court properly denied the Commonwealth’s
request to nolle prosse this charge.

Duda next maintains that this Court erred when it found
Duda guilty of violating Section 3802(a)(2) since Duda pre-
sented expert testimony from Dr. Wennick that because of
a standard deviation of the intoxilizer machine, Duda’s
blood alcohol reading could have been anywhere from
point zero seven seven to point zero eight five. Duda then
maintains that due to this variation the Commonwealth
could not have established that his blood alcohol was at
zero point eight. As previously observed, under this
Section, all that is required of the Commonwealth is to
prove that his blood alcohol was at point zero eight within
two hours of his operating a motor vehicle.

Dr. Wennick’s testimony was more than just a five per-
cent deviation, it was a plus or minus five percent, which
also required him to know whether or not the individual was
a pre-absortive or post-absortive person. Trial Transcript,
February 26, 2008, p. 4, line 25, p. 5, lines 1-8. In addition, Dr.
Wennick also indicated that it was necessary to know what
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the individual ate, when he ate, what he was drinking, when
he had his last drink, how much he had drank, and how much
he had consumed. Dr. Wennick, in his testimony, indicated
that he was not able to establish any of those factors in
reviewing the transcripts and the information that was given
to him to prepare for his testimony. In addition, Dr. Wennick
also testified that he could not determine whether or not
Duda was pre-absortive or post-absortive. Trial Transcript,
p. 5, lines 12-24. Finally, Dr. Wennick testified that based
upon the information that he was given by Duda, he could
not testify that Duda was incapable of the safe operation of a
motor vehicle because of his consumption of alcohol.

This Court, while having an utmost respect for Dr.
Wennick, and having dealt with him for a number of years
while he was the Director of the Laboratories for the
Allegheny Crime Lab, noted that Dr. Wennick was unable to
establish whether Duda’s blood alcohol reading was defec-
tive since he was unable to make the determination as to
whether or not there was plus or minus deviation since he
did not know the crucial factors to which he testified, those
being: whether or not Duda was pre-absortive or post-
absortive and what, if anything, Duda had eaten or drank in
the hours prior to his arrest. When viewed in its totality, Dr.
Wennick’s testimony would be speculative since he did not
have all of the necessary facts upon which to present the
information that Duda believes to be dispositive of his case.
Based upon the record that was generated in this case, the
Commonwealth established that Duda’s blood alcohol, with-
in two hours after operating a motor vehicle, was zero point
eight one. The Commonwealth established this beyond a
reasonable doubt and, accordingly, Duda was convicted of
that charge.

Finally, Duda maintains that this Court was in error
when it convicted Duda of driving a motor vehicle when he
was incapable of safely operating that motor vehicle due to
his intoxication. Section 3802(a)(1). The testimony present-
ed at the time of trial was that Officer Legleitner was dis-
patched to an accident scene at the Tenth Street Bypass and
North Duquesne Boulevard where he observed two vehi-
cles: a Ford Thunderbird automobile which had front-end
damage, and a pickup truck that had extensive rear end
damage. In talking to the drivers of those respective vehi-
cles, Legleitner was able to determine that Duda was the
driver of the Ford Thunderbird and that he had miscalculat-
ed the distance between himself and the pickup truck and
was unable to stop on the wet roadway in time before caus-
ing that accident. When Legleitner was getting that infor-
mation from Duda, he noted that his eyes were glassy and
that he had a moderate odor of alcohol and that he swayed
back and forth. Trial Transcript, November 30, 2007, page
13, lines 12-21. Expecting that Duda was under the influ-
ence, he requested that Duda perform three field sobriety
tests: the first being the finger-to-nose test. After explaining
that test to Duda, he attempted to perform the test and
determined that he had failed that test since, Duda per-
formed the test with the wrong finger. Duda was requested
to do the test with his left finger and did it with his right.
The next test that Duda was asked to perform was the heel-
to-toe test. Legleitner determined that he had failed that test
since he was swaying back and forth while he was walking.
The last test that he asked Duda to perform was the raised
leg test and he believed that he failed that test because
Duda was unable to keep his leg raised for more than ten
seconds. Legleitner was asked whether or not he had
formed an opinion as to whether or not Duda could safely
operate a motor vehicle and it was his opinion that he could
not safely operate a motor vehicle because he was under the
influence of alcohol. Duda was arrested and then transport-

ed so that he could submit to an intoxilizer test.
Duda now suggests that this Court erred in finding him

guilty since he had presented expert testimony of Dr.
Wennick who indicated that based upon his review of the
materials that had been submitted to him, he could not state
that Duda was incapable of the safe operation of a motor
vehicle. The problem with this particular premise is that Dr.
Wennick was not the fact-finder. Dr. Wennick was called as
an expert to present testimony with respect to the potential
deviation of the intoxilizer reading. His opinion as to
whether or not Duda was intoxicated is not dispositive of this
charge, especially in light of the fact that he never observed
Duda at the time that he was arrested.

In addition, Duda maintains that Legleitner may have
equivocated on his testimony during cross-examination and
that equivocation renders his testimony less than credible.
In this regard Duda has suggested because Legleitner testi-
fied that he suspected that Duda was under the influence,
the evidence did not rise to the level of establishing beyond
a reasonable doubt that the Commonwealth had established
its case. This Court had the opportunity to observe
Legleitner and to assess his testimony in light of all of the
other evidence that was presented in the case including the
impairment influence report form prepared by Legleitner
approximately one-half hour after he first encountered
Duda. This report indicated that the odor of alcohol beverage
emanating from Duda was strong and that his eyes were
glassy. With respect to the performance tests, he noted that
Duda’s balance was wobbling and swaying, that his walking
was swaying and tripping, and that in turning he was hesi-
tant and swaying. With regard to the finger-to-nose test, he
was hesitant in both attempts. It was his opinion that the
impairment level was obvious and that he was unfit to drive
an automobile. When considering all of these facts, it was
clear that the Commonwealth did establish beyond a reason-
able doubt that Duda was incapable of the safe operation of
a motor vehicle due to his intoxication.

BY THE COURT:
/s/Cashman, J.

Dated: August 26, 2008

1 (2) An individual may not drive, operate or be in actual
physical control of the movement of a vehicle after imbibing
a sufficient amount of alcohol such that the alcohol concen-
tration in the individual’s blood or breath is at least 0.08%
but less than 0.10% within two hours after the individual has
driven, operated or been in actual physical control of the
movement of the vehicle.
2 (1) An individual may not drive, operate or be in actual
physical control of the movement of a vehicle after imbibing
a sufficient amount of alcohol such that the individual is ren-
dered incapable of safely driving, operating or being in actu-
al physical control of the movement of the vehicle.
3 This Court’s ruling was reversed and the case was remand-
ed for further proceedings with respect to the charges origi-
nally filed against Duda and the Opinion filed by the
Pennsylvania Supreme Court in Commonwealth v. Duda, 592
Pa. 164, 923 A.2d 1138 (2007).
4 §8932. Nolle prosequi or settlement

After the commencement of a criminal matter by the filing
of an information or otherwise, the district attorney shall
not enter a nolle prosequi or dispose of the matter or dis-
charge a prisoner from custody by means of a proceeding in
lieu of a plea or trial without having obtained the approval
of the court.
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Commonwealth of Pennsylvania v.
Noel Johnson

Possession of Controlled Substance—Admissibility of Crime
Lab Report—Witness’s Right Against Self-Incrimination

1. Defendant was convicted of possession of a controlled
substance following a non-jury trial.

2. Defendant argued that witnesses should have been
compelled to testify with respect to observational facts, and
that the witnesses’ previous statements should not have been
excluded from evidence. The Court found that Defendant’s
witnesses had a right to invoke Fifth Amendment protections
against self-incrimination, and that their testimony could
have been incriminating since they would presumably be
testifying about their knowledge of drugs.

3. The Pennsylvania Rules of Evidence limit the admissi-
bility of previous witness statements when witnesses are
available and present during trial. Here, the witnesses were
available and present, but had asserted their Fifth
Amendment rights against self-incrimination. Those rights
must take precedence over previous depositions or written
statements made by the witnesses.

4. Crime lab reports were properly admitted into evi-
dence despite Defendant’s hearsay objection and Sixth
Amendment Confrontation Clause objection. The Court
relied on a Supreme Court opinion that held such reports
admissible as fact recorded pursuant to an official duty,
unless there is some indication of wrongdoing on the part of
law enforcement. Such records are admissible and do not
violate a defendant’s confrontation right, and such records
are not prepared for purposes of litigation, but rather to
establish facts sufficient to make the decision to prosecute.

(Jana S. Pail)

Robert Linsenmayer for the Commonwealth.
David B. Chontos for Defendant.

No. CC200506534. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., September 11, 2008—Defendant was charged

at CC200506534 with one (1) count of Possession with Intent
to Deliver, 35 P.S. 780-113(a)(30) as amended and one (1)
count of Possession of Controlled Substance, Drugs Device
or Cosmetic, 35 P.S. 780-113(a)(16) as amended. At a hearing
on the defendant’s Motion to Suppress that was held on
September 17, 2007, defendant called two witnesses on his
behalf. After consultation with court appointed counsel, each
of those two witnesses asserted their Fifth Amendment right
not to testify. As a result, the Motion to Suppress was denied
and the matter proceeded to a Non-Jury Trial on January 2,
2008. Defendant was found guilty of both counts and sen-
tencing was set for April 3, 2008. At the sentencing hearing
the defendant was sentenced to 2 years of probation at Count
1 and no further penalty at Count 2. It is this Order that
defendant has filed his timely appeal.

In his Statement of Errors Complained of on Appeal,
defendant raises seven matters on appeal. First, this court
erred when it ruled a witness has an Article I, Section 9 pro-
tection not to testify to observational facts. Second, this court
erred when it ruled a witness has Fifth Amendment protec-
tion not to testify to observational facts. Third, this court
erred when it ruled that two witnesses have a privilege not
to testify and prevent the defense from obtaining “observa-

tional facts.” Fourth, this court erred in failing to rule these
witnesses unavailable pursuant to Pa.R.E. 804(a)(1) after
reaching the conclusion that they had a privilege against
self-incrimination. Fifth, this court erred in not ruling
whether the statements of each defense witness were admis-
sible as statements against interest under Pa.R.E. 804(b)(3).
Sixth, this court erred when it failed to admit previous state-
ments of each defense witness who asserted a privilege from
testifying. And seventh, this court erred when it admitted the
crime lab report.

Matters One (1), Two (2), and Three (3) allege this court
erred in allowing two witnesses to claim a Fifth Amendment
right against self-incrimination. “The right of a witness to
refuse to testify on the ground that his testimony may
incriminate him is a right personal to him…”
Commonwealth v. De Masi, 234 Pa. 570, 571 (1912).
Witnesses, along with defendants, may invoke the Fifth
Amendment of the United States Constitution. Defendant’s
claim that the Fifth Amendment may be invoked only by the
accused has no merit. This court found that the testimony of
the two witnesses may be self-incriminating, as witnesses
would presumably testify they had knowledge of the drugs.
As such, they are free to invoke the protections of the Fifth
Amendment. Through the incorporation doctrine, the
Fourteenth Amendment allows application of the Fifth
Amendment to the states. Accordingly, since the Fifth
Amendment allows protection from self-incrimination testi-
mony from both witnesses, the Pennsylvania Constitution
cannot take that right away.1

Matter Four (4) alleges this court failed to rule these wit-
nesses unavailable pursuant to Pa.R.E. 804(a)(1) after reach-
ing the conclusion that they had a privilege against self-
incrimination. Defendant’s argument is without merit,
however, as this court properly found the witness unavail-
able and accepted their assertion of their Fifth Amendment
protection. (S.H.T. 3/8/2007 at 33, 37).

Matters Five (5) and Six (6) allege this court erred in not
ruling whether the statements of each defense witness were
admissible as statement against interest under Pa.R.E.
804(b)(3) and not admitting such statements. In fact, Pa.
R.E. 804(b) clearly limits such statements to be entered into
evidence if “at the trial that the witness…is in attendance.”
Here, both witnesses were available and present during
these proceedings. As such, their assertion of Fifth
Amendment protections takes precedent over previous dep-
ositions and written statements and the statements were
properly determined to be inadmissible. Accordingly, defen-
dant’s matter is without merit.

Matter Seven (7) alleges that this court erred when it
admitted the crime lab report. As there is no other details
given this court can only discuss why the crime report was
admitted over objection. The record reflects that a Crime
Lab Employee was called to testify and after giving back-
ground information on the lab, the processes and proce-
dures (Non-Jury Trial Transcript, hereinafter “N.J.T.,” pp.
19-25), testified as to the Report that was prepared with
regard to the evidence submitted as a part of this case
(N.J.T., pp.24-25). Defense counsel objected to the admis-
sion of the report under two theories, one was hearsay and
the other the confrontation clause of the Sixth Amendment.
(N.J.T., p. 25). It is well settled that “The admission of evi-
dence is within the sound discretion of the trial court and
will be reversed only upon a showing that the trial court
clearly abused its discretion.” Commonwealth v. Treiber,
582 Pa. 646, 874 A.2d 26 (2005). The crime lab report was
admitted into evidence based upon the Supreme Court’s rul-
ing in Commonwealth v. Carter, 593 Pa. 562, 932 A.2d 1261
(2007) which states:
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…a government lab report containing a chemical
analysis of a seized substance would be admissible
to show the substance was a drug, if the substance’s
nature is a fact recorded pursuant to an official
duty, absent some indication of untrustworthiness.
(footnote omitted). Police lab reports are not docu-
ments prepared for purpose of avoiding hearsay
objections, and such reports are not prepared “in
anticipation of litigation” in the traditional sense;
the information they contain is crucial in determin-
ing whether to prosecute at all. Absent any indica-
tion of wrongdoing on the part of law enforcement,
the label of untrustworthiness cannot be attached
to the report simply because of its source.
Accordingly, we hold such record is admissible and
does not violate a defendant’s confrontation right,
regardless of whether it falls within Rule 803(6)’s
hearsay exception. (footnote omitted).

Commonwealth v. Carter, 593 Pa. 562, 932 A.2d
1261 (2007).

Based upon the above, this court found that the crime lab
report was admissible and as such, the claim has no merit.

Date: September 11, 2008

1 This court would have recognized the right under Article 1,
Section 9 of the Pennsylvania Constitution in absence of the
applicability of the Fifth Amendment.

Commonwealth of Pennsylvania v.
Thomas Joseph Dolata

Post Conviction Relief Act—Exception to Deadline—Failure
to Preserve Appeal

1. Defendant entered guilty pleas to all offenses
charged in the informations filed on December 19, 2005
and was sentenced on March 13, 2006. At the time of sen-
tencing, the Court indicated that it would appoint a public
defender to file an appeal. The Defendant failed to seek
relief under the Post Conviction Relief Act until December
19, 2007, thus missing the one-year deadline to file an
appeal under the Act.

2. Defendant alleged he was entitled to a waiver of the
deadline, because facts existed which were unknown to him
despite his due diligence. The “fact” which was unknown,
according to Defendant, was that an appeal had indeed not
been filed on his behalf.

3. Defendant alleged that he made numerous inquiries to
the Public Defender’s Office regarding the status of his
appeal, and that he had written to the Clerk of Court request-
ing copies of documents. However, unbeknownst to
Defendant, the appeal had not been filed.

4. The Court explained that Defendant’s reliance on the
Court’s statements at the time of sentencing were misplaced,
and that implicit in its statement that it would appoint a pub-
lic defender was the condition that counsel would be
appointed if defendant wished to pursue any post-sentence
remedies. The Defendant did not, in fact, state at the time of
sentencing that he wished to file an appeal, and did nothing
thereafter to unequivocally indicate his wish to file an

appeal. The Court noted that the Clerk of Courts informed
Defendant that no appeal had been filed. The Court added
that, even if Defendant could establish that he believed the
Public Defender’s Office had filed the appeal, the failure of
counsel to meet the deadline would not meet the criteria for
an extension of the deadline under the Act.

(Jana S. Pail)

Steven Stadtmiller for the Commonwealth.
J. Richard Narvin for Defendant.

CC Nos. 200316101, 200317092, 200317093, 200318426,
200400275, 200403187, 200506339. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
AND NOTICE OF INTENTION TO DISMISS

Manning, J., September 25, 2008—Before the Court is the
Amended Post Conviction Relief Act Petition of the defen-
dant, Thomas Joseph Dolata. The defendant entered pleas of
guilty to all of the offenses charged in the informations filed
in this matter on December 19, 2005. On March 13, 2006, the
defendant was sentenced to an aggregate term of incarcera-
tion of not less than seventy-two (72) months nor more than
one hundred and forty four (144) months followed by a
lengthy period of probation. The defendant took no action
with regard to filing an appeal or pursuing relief pursuant to
the Post Conviction Relief Act until he filed a Pro-Se Post
Conviction Relief Act Petition on December 19, 2007.

42 Pa. C.S. §9545(b)(1) requires that any PCRA Petition
be filed within one year of the date judgment of sentence
becomes final. Where no appeal has been filed, a judgment
of sentence becomes final at the expiration of the appeal
period, thirty (30) days after the date sentence was imposed.
In this matter, the one year time limitation provided for in
the act would have commenced on April 13, 2006.
Accordingly, any Petition filed after April 13, 2007 would be
untimely. The Post Conviction Relief Act Petition does, how-
ever, provide several exceptions for late filing.

In this matter, the defendant contends that he has estab-
lished facts that would entitle him to the exception found at
§9545 (b)(1)(ii) which provides: “Any Petition under this
sub-chapter shall be filed within one (1) year of the date
judgment of sentence becomes final, unless Petition alleges,
and the Petitioner proves, that the facts upon which the
claim is predicated were unknown to the Petitioner and
could not have been ascertained by the exercise of due dili-
gence.” The “facts” that the Petitioner claims were unknown
to him are that an appeal was not filed on his behalf. In sup-
port of this claim, he points to an excerpt from his sentenc-
ing transcript where the Court, after explaining to the defen-
dant his right to file Post Sentence Motions and Appeal,
stated: “We will-appoint the Public Defendant to file an
appeal on the issues.” The defendant also goes on to allege
that he wrote and called the Public Defender’s Office on
numerous occasions checking on the status of his appeal.
Finally, he attached a letter dated June 14, 2007 addressed to
the then Clerk of Court, George F. Matta, in which he
requested that Mr. Matta provide him with copies of Court
documents. According to the defendant, this document
establishes that the defendant was attempting to check on
the status of his appeal.

The defendant’s reliance on this Court’s statement at the
time of sentencing that it would appoint the Public Defender
to file an appeal is misplaced. The defendant did not request
that counsel be appointed to represent him and did not indi-
cate that he was going to pursue any post sentence relief.
The Court explained to the defendant his post sentence
rights and then asked privately retained counsel if he was
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going to continue to represent the defendant in the event of
an appeal. Counsel indicated he did not wish to continue to
represent the defendant at which time the Court stated that
it would appoint a Public Defender. It is clearly implicit in
that statement that the Court would appoint the Public
Defender if the defendant wished to pursue any post sen-
tence remedies or an appeal. The defendant did not state at
the time sentence was imposed that he had any intention of
filing an appeal. Moreover, he did nothing until filing the
instant petition in December of 2007 to unequivocally indi-
cate that he wished to pursue an appeal. The letter that the
defendant attached to his pleading does not establish that
defendant was “checking on the status of any appeal.” In
fact, there is nothing in that letter that indicates that the
defendant believed that he had an appeal pending.
Obviously, if the defendant believed that there was an appeal
pending, he would have addressed that in this letter of in
some other correspondence to some other entity concerning
this matter. Although the defendant contends that he wrote
several letters to the Public Defender’s Office, he has
attached copies of none to this pleading. Moreover, after
receiving the response from the Clerk of Courts office on
June 22, 2007 which established that no appeal was pending,
the defendant still did nothing for six more months to
address this matter.

In Commonwealth v. Wilson, 824 A.2d 331 (Pa.Super.
2003) the Superior Court held that even where a defendant
was not aware that his appeal had been dismissed due to fail-
ure of counsel to file a brief, those are not facts that would
warrant application of the extension for late filing found in
§9545(b). Several other appellate court decisions clearly
hold that a claim that the late filing of a PCRA should be
excused where counsel failed to file a timely appeal or take
other action to preserve the defendant’s appellate rights is
not a recognized exception to the late filing requirement. See
Commonwealth v. Zuniga, 772 A.2d 1028 (Pa.Super. 2001);
Commonwealth v. Murray, 753 A.2d 201 (Pa. 2000); and
Commonwealth v. Carr, 768 A.2d 1164 (Pa.Super. 2001).

Accordingly, even if the defendant were able to establish
that he believed that an appeal was being processed on his
behalf by the Public Defender’s Office, that mistaken belief
does not exempt the defendant from the timely filing
requirements of the Act. The defendant has failed to estab-
lish that there is any genuine dispute of fact over whether he
believed an appeal was going to be filed in light of the clear
status of the record showing that he did not take any steps to
preserve an appeal. For these reasons, the Court intends to
DISMISS this Petition. The defendant may respond to this
proposed dismissal within twenty (20) days of service of this
Notice upon him and counsel.

The Office of Court Records shall serve a copy of this
Order, by certified mail, upon the defendant at GP-0670 SCI
Somerset, 1600 Walters Mill Road, Somerset, Pennsylvania
15510, upon counsel for the defendant, Kirsha Weyandt,
Esquire at the Office of Conflicts Counsel, and upon the Office
of the District Attorney of Allegheny County (PCRA Unit).

BY THE COURT:
/s/Manning, J.

Date: September 25, 2008
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Taren Alexander v.
University of Pittsburgh Medical Center/

Shadyside Hospital

Court: Common Pleas
Case Number: GD 06-002456
Jury Verdict: For Defendant
Date of Verdict: 9/17/08
Judge: Eaton
Pltf ’s Atty: Marvin Abrams
Def’s Atty: Heather S. Heidelbaugh; Patrick R. Malone
Type of Case: Slip and Fall
Experts: Plaintiff(s): Carl T. Hasselman, M.D.;

Donal Kirwan (economic loss); Jon J. Pina,
M.S., C.S.P. (safety management)
Defendant(s): Eric D. Nabors, M.D.

Remarks: Plaintiff alleged she fell on the sidewalk outside
of one of the entrances to Defendant’s hospital due to a haz-
ardous condition in the form of ice and snow, which formed
hills and ridges on the walkway. Plaintiff suffered a tri-
malleolar ankle fracture in the fall which required open
reduction, internal fixation surgical repair. Thereafter
Plaintiff underwent a surgery for removal of the hardware,
and an arthroscopic procedure. Plaintiff sought damages
including for past lost wages and loss of earning capacity.
Defendant contended that there was not enough precipita-
tion in the days leading up to Plaintiff ’s fall for hills and
ridges to form, and that at all times Defendant’s agents
acted diligently in maintaining the premises. A jury found
Defendant was not negligent.

Kenneth R. Dehus v.
Fullard Environmental Controls, Inc. and Kent Peterson

Court: Common Pleas
Case Number: GD 06-028940
Jury Verdict: For Plaintiff in the amount of $3,070,749.70
Date of Verdict: 5/21/08
Judge: Colville
Pltf ’s Atty: Anthony P. Picadio
Def’s Atty: Harry M. Paras
Type of Case: Contract
Experts: Plaintiff(s): Ed Kimmel (accountant)

Defendant(s): Douglas S. King (C.P.A.)
Remarks: Plaintiff sued Defendant Fullard Environmental
Controls, Inc. (Fullard), and Defendant Peterson, Fullard’s
vice-president, alleging breach of contract. Defendant
Fullard is a contracting company authorized by the federal
government to bid on excavation and demolition work at
defunct military bases and installations. Plaintiff alleged
Defendants entered into three contracts – an employment
contract, an exclusive contract for supply of demolition serv-
ices, and an exclusive equipment supply agreement – with
Plaintiff Dehus. Plaintiff alleged he was to receive 2.85% of
gross sales on a one year trial basis under the contract.
Defendant Fullard terminated Plaintiff ’s contracts allegedly
for misconduct allegedly affecting Fullard’s business repu-
tation. Plaintiff filed this lawsuit alleging breach of contract
and claiming more than $6,500,000.00 in special damages.
Defendant Fullard contended that the contracts were invalid
for lack of consideration. The jury found Defendant
breached its contract with Plaintiff and awarded Plaintiff
$3,070,749.00.

Wesley D. Boggs and Julia Boggs, his wife v.
Michael Duff, Cameron Coca-Cola and

Coca-Cola Enterprises, Inc.

Court: Common Pleas
Case Number: GD 06-004581
Jury Verdict: For PlaintiffS in the amount of

$50,000.00
Date of Verdict: 9/15/08
Judge: Colville
Pltf ’s Atty: Matthew E. Fischer; Thomas W. King, III;

Ronald T. Elliott
Def’s Atty: Stacey F. Vernallis; Dana L. Bacsi
Type of Case: Motor Vehicle—Rear End Collision
Experts: Plaintiff(s): Gerard J. Werries, M.D.; Paul

D. Halliwell (actuary); Bill Hennessey,
M.D.; Heidi L. Fawber, C.L.C.P. (life care
planner); David A. Zak (rehabilitation
assessment)
Defendant(s): Howard J. Senter, M.D.;
Mark L. Heckman, M.Ed. (vocational
rehabilitation)

Remarks: Plaintiff-husband was stopped at a red light when
his vehicle was struck from behind by a truck owned by
Defendant Cameron Coca-Cola and operated by Defendant
Michael Duff. Plaintiffs alleged Defendants’ negligence
caused Plaintiff-husband to suffer serious injuries including
a low back injury which necessitated a number of treatments
including a rhizotomy, an IDET procedure, injections, and a
laminectomy and fusion surgery. Plaintiff-husband also
alleged a loss of income as the result of the collision and
Plaintiff-wife alleged she suffered a loss of consortium.
Defendant admitted liability but contended Plaintiff-hus-
band had pre-existing low back complaints and his symp-
toms were not caused by this collision. A jury found for the
Plaintiffs and awarded $50,000.00.

Karen Cindric and Steven V. Cindric v.
Joyce Gamber Schuetz

Court: Common Pleas
Case Number: GD 06-007563
Jury Verdict: For Plaintiff-wife in the amount of $720.00
Date of Verdict: 5/02/08
Judge: Lutty
Pltf ’s Atty: Sean P. Audley
Def’s Atty: R. Sean O’Connell
Type of Case: Motor Vehicle—Loss of Consortium
Experts: Plaintiff(s): J. Bradley Bellotte, M.D.;

Robert Love Baker, M.D.; Robert Beasley,
D.O.
Defendant(s): Howard J. Senter, M.D.

Remarks: Plaintiff-wife alleged Defendant ran a stop sign
and struck Plaintiff ’s vehicle. Plaintiffs claimed the impact
caused Plaintiff-wife to sustain a cervical disc herniation
requiring two surgeries and alleged a wage loss of $775.00.
Plaintiff-husband alleged he suffered a loss of consortium.
Defendant contended Plaintiff ’s complaints pre-existed
what was described as a minor-impact collision. The jury
found Defendant’s negligence was not the factual cause of
Plaintiffs’ harm but awarded Plaintiff-wife the sum of
$720.00.

J U R Y  V E R D I C T S
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Mary B. Cohen, Executrix of the Estate of
Priscilla W. Chupinsky, Deceased,

Mary B. Cohen in her own right and Daniel J. Chupinsky v.
Gordan J. Gebbens v.

Daniel J. Chupinsky, Additional Defendant

Court: Common Pleas
Case Number: GD 06-014141
Jury Verdict: For counterclaim Plaintiff in the amount of

$275.00
Date of Verdict: 4/30/08
Judge: McCarthy
Pltf ’s Atty: Mark J. Homyak
Def’s Atty: Bruce H. Gelman (for counterclaim

Plaintiff); Joseph A. Hudock, Jr. (for
Additional Defendant)

Type of Case: Motor Vehicle
Experts: Plaintiff(s): none

Defendant(s): none
Remarks: Plaintiff-decedent was the front seat passenger in
the vehicle owned and operated by her husband, Daniel J.
Chupinsky. As Plaintiff Daniel J. Chupinsky attempted to
turn left across traffic, Defendant struck Plaintiffs’ vehicle.
Decedent Mrs. Chupinsky died at the scene of the injuries
suffered in the collision. The lawsuit filed by Plaintiffs for
wrongful death settled prior to trial. The case was tried on
Defendant-driver’s counterclaim against Plaintiff Mr.
Chupinsky, in which he alleged Mr. Chupinsky negligently
turned into the path of his vehicle. Counterclaim Plaintiff
Gebbens alleged he sustained a serious disfiguring scar as
the result of the crash and also sought compensatory dam-
ages for his vehicle deductible of $500.00. The jury returned
a verdict in favor of counterclaim Plaintiff Gebbens in the
amount of $275.00.

Ronald J. Dilucia and Nancy Dilucia, his wife v.
Chet Phitayakorn, M.D., P.C., Chet Phitayakorn, M.D.

and Arthur Santos, M.D.

Court: Common Pleas
Case Number: GD 05-007361
Jury Verdict: For Defendants
Date of Verdict: 1/30/08
Judge: O’Reilly
Pltf ’s Atty: Charles A. Frankovic
Def’s Atty: Marian Patchen Schleppy (for Defendants

Phitayakorn, P.C. and Phitayakorn, M.D.);
M. Brian O’Connor (for Defendant Santos)

Type of Case: Medical Malpractice
Experts: Plaintiff(s): J. S. Myer, M.D. (neurologist)

(Houston, TX); Karl E. Steinberg, M.D.
(Oceanside, CA); Martin A. Fogle, M.D.
(vascular surgeon) (Norfolk, VA)
Defendant(s): Richard L. Heppner, M.D.;
Satish C. Muluk, M.D.; G. Frederick
Woelfel, M.D.; James E. Lowe, M.D.
(Durham, N.C.); Paul Collier, M.D.

Remarks: Plaintiff-husband was a patient of Defendants and
underwent carotid endarterectomy due to severe carotid
stenosis. One week after the surgery Plaintiff-husband suf-
fered a left carotid occlusion and stroke. Plaintiffs alleged
Defendants were negligent in failing to prescribe an antico-
agulant therapy (aspirin or other blood-thinner) following
the procedure. Defendants contended that due to the post-
operative risk of hemorrhage, anticoagulant was not advis-
able. The jury found Defendants were not negligent.

Steven R. Gonzalez and Wendy A. Clayton-Gonzalez,
husband and wife v.

John J. Craig and Donna Craig, husband and wife

Court: Common Pleas
Case Number: GD 05-025837
Jury Verdict: For Plaintiffs in the amount of $61,195.84,

reduced by 30% to reflect Plaintiffs’
comparative negligence

Date of Verdict: 6/5/08
Judge: Folino
Pltf ’s Atty: Timothy G. Wojton
Def’s Atty: Krista Kochosky Orashan
Type of Case: Contract
Experts: Plaintiff(s): Jack G. Murray, P.E.;

Elaine G. Kirsch (appraiser)
Defendant(s): none

Remarks: Plaintiff-buyers entered into an agreement of sale
with Defendant-sellers. Sellers provided a Disclosure
Statement indicating that they had owned the property for
four years and were “aware of dampness in the laundry area
after heavy rains.” Sellers also disclosed that they had
repaired the dampness problem by painting with waterproof
sealant. Plaintiff-buyers alleged they relied on the represen-
tations of Defendant-sellers, and purchased the home.
Plaintiff thereafter learned of significant water infiltration in
the game room; shearing of the base of the rear foundation
wall; previous water infiltration and wet basement walls;
bowing and cracking in the walls of the workroom; mold; and
subsidence of the basement floor. Plaintiffs filed suit alleging
fraud, negligent misrepresentation, breach of contract and
unfair trade practices, claiming damages of $63,437.00 plus
$80,000.00 in lost value of the home. Defendants maintained
they had disclosed prior water infiltration problems and that
Plaintiffs inspected the property on at least five occasions.
The jury found Defendants made negligent misrepresenta-
tions to Plaintiffs which they relied on and awarded Plaintiffs
$61,195.84 but the award was reduced by Plaintiffs’ 30% com-
parative negligence and molded to $42,837.09.

Matthew Dougherty v.
Eat ’n Park Hospitality Group, Inc.

Court: Common Pleas
Case Number: GD 07-002286
Jury Verdict: For Defendant
Date of Verdict: 9/17/08
Judge: Della Vecchia
Pltf ’s Atty: Noah Geary; John M. Petrisek
Def’s Atty: Richard E. Rush
Type of Case: Slip and Fall
Experts: Plaintiff(s): Charles Gennaula, M.D.;

Robert Goitz, M.D.
Defendant(s): Robert L. Waltrip, M.D.

Remarks: Plaintiff slipped on water on the restroom floor of
Defendant’s restaurant and fell to the ground, striking his
head on the latch of the stall and striking his right shoulder
on the floor. Allegedly a yellow caution cone was in place in
the restroom to warn that the floor had recently been
mopped. Plaintiff filed this lawsuit alleging Defendant’s neg-
ligence caused him to suffer damages including persistent
shoulder pain and limitations, wage loss of approximately
$5,000.00 and medical expenses. Defendant contended
Plaintiff suffered only minor injuries which resolved com-
pletely, and any persistent shoulder problems were unrelat-
ed to his fall on Defendant’s premises. The jury found the
Defendant was not negligent.
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Gordon Gebbens v.
American National Property and Casualty Company, Inc.

Court: Common Pleas
Case Number: GD 06-022372
Jury Verdict: For Defendant
Date of Verdict: 9/17/08
Judge: Colville
Pltf ’s Atty: Bruce H. Gelman
Def’s Atty: Joseph A. Hudock, Jr.
Type of Case: Contract
Experts: Plaintiff(s): John Gamble (appraiser)

Defendant(s): none
Remarks: Plaintiff ’s vehicle was declared a total loss in a
motor vehicle collision. Defendant, Plaintiff ’s auto insur-
ance company at the time, failed to include the value of
Plaintiff ’s truck cap, tow package, bed liner and other items
when assessing the damages. Plaintiff informed Defendant
of its failure to include these items in its valuation.
Defendant refused to consider the items. Plaintiff filed suit,
alleging breach of contract and bad faith on the part of
Defendant due to its failure to have Plaintiff ’s appraisal
reviewed by a licensed appraiser. Plaintiff alleged he was
entitled to the property damages plus legal fees and costs.
Defendant contended Plaintiff ’s evaluation did not comply
with the regulations governing total loss evaluations. The
jury found in favor of the Defendant.

Judy Ann Olszeski, as Administratrix
of the Estate of Mary Furman, Deceased v.

Baldwin Residential Care Facility, Inc.,
d/b/a Baldwin Residential Care Facility;
Landmark Home Health Care Services,

and David Blinn, M.D.

Court: Common Pleas
Case Number: GD 05-013193
Jury Verdict: For Defendants
Date of Verdict: 5/16/08
Judge: McCarthy
Pltf ’s Atty: Robert F. Daley; Chad P. Shannon;

Elizabeth Kabacinski
Def’s Atty: Jason J. Zivkovic and Richard J.

Federowicz (for Defendant facility); David
M. Chmiel (for Defendant Landmark);
Stephanie C. Bessko (for Defendant Blinn)

Type of Case: Medical Malpractice
Experts: Plaintiff(s): Claire A. Hoffman, MS, RNC,

CDDN, CONC (Royersford, PA);
Franklin Loria, M.D. (Greenwich, CT)
Defendant(s): Joel N. Diamond, M.D.;
Darlene M. Kubas, RN; Ellen J. Mangin,
C.R.N.P.

Remarks: Plaintiff ’s decedent developed a decubitus ulcer
while a resident at Defendant facility. Other medical prob-
lems arose, including compromised circulatory status and
several urinary tract infections. Despite the on-going prob-
lems and her declining condition, Defendant facility kept
Plaintiff ’s decedent at the residential care facility. When she
was finally admitted to the hospital, Plaintiff ’s Decedent was
suffering from respiratory failure and urosepsis, a blood
infection originating from a urinary tract infection. She
passed away two days later at the age of one hundred.
Defendants contended its agents acted within the applicable
standards of care at all times. The jury found Defendants
were not negligent.

Eric Anthony Gillen and Janet Gillen,
husband and wife v.

Robert Gillen

Court: Common Pleas
Case Number: GD 06-024904
Jury Verdict: For Plaintiff in the amount of

$75,000.00
Date of Verdict: 4/30/08
Judge: Lutty
Pltf ’s Atty: Timothy Conboy
Def’s Atty: Laura R. Signorelli
Type of Case: Motor Vehicle—Rear End Collision
Experts: Plaintiff(s): Mark Biedrzycki, M.D.;

Howard C. Nader, D.D.S.; David R. Kraus,
M.D.; Kathleen F. Loriso, C.L.C.P.
Defendant(s): Robert L. Waltrip, M.D.

Remarks: Plaintiff Eric Anthony Gillen was stopped in traf-
fic near the intersection of State Route 910 and Babcock
Boulevard. Defendant Robert Gillen who was traveling
behind Plaintiff-husband failed to stop his vehicle and struck
Plaintiff ’s vehicle. Plaintiff-husband alleged the collision
caused injuries including a cervical strain, C4-5 nerve root
impingement, dental injuries, and a concussion. Plaintiffs
alleged damages of lost earnings, damage to their vehicle in
the amount of $1,968.61 and loss of consortium. Defendant
stipulated to negligence but contended Plaintiff ’s symptoms
were caused by degenerative changes and not by the colli-
sion. The jury found Defendant’s negligence was the factual
cause of Plaintiff-husband’s injuries and awarded him
$75,000.00.

Leon Skolnick and Irene Skolnick v.
Walnut Neville Commons, L.P.

Court: Common Pleas
Case Number: GD 07-023929
Jury Verdict: For Plaintiffs in the amount of

$215,590.60
Date of Verdict: 9/11/08
Judge: Della Vecchia
Pltf ’s Atty: John P. Corcoran
Def’s Atty: Brenda Sebring
Type of Case: Contract
Experts: Plaintiff(s): Mark A. Sokalski, P.E.

Defendant(s): J. Christopher Miller, P.E.
Remarks: Plaintiffs entered into an agreement of sale with
Defendant for a condominium with a purchase price of
$1,300,000.00. The agreement required Defendant to con-
struct the unit in accordance with appropriate construction
principles. Plaintiffs tendered as a deposit $88,390.00 to
Defendant. Prior to closing Plaintiffs alleged the heating,
ventilation and air conditioning system was improperly
installed in violation of the manufacturer and installation
instructions, rendering the system unfit for its intended pur-
pose. Plaintiffs demanded the system be replaced but
Defendant refused, contending the system was correctly
installed. Defendant filed an action against Plaintiffs for
Breach of Contract at GD-07-022777 and sought to retain the
hand money plus interest and $160,000.00 for upgrades to
the property. Plaintiffs filed this lawsuit for breach of the
sales agreement, seeking return of the hand money plus
interest and liquidated damages of ten percent of the pur-
chase price or $127,200.60. The Court consolidated the cases
for trial. The jury found in favor of Plaintiffs and awarded
$215,590.60.
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David Lightner v.
Trish Steinhart

Court: Common Pleas
Case Number: GD 06-011341
Jury Verdict: For Defendant
Date of Verdict: 9/10/08
Judge: Friedman
Pltf ’s Atty: Ronald J. Bua; P. William Bercik
Def’s Atty: Mark J. Golen
Type of Case: Motor Vehicle—Rear End Collision
Experts: Plaintiff(s): none

Defendant(s): Howard J. Senter, M.D.
Remarks: Plaintiff ’s vehicle was struck from behind by
Defendant as Plaintiff slowed down in traffic at a merge
point. Plaintiff alleged the impact caused an injury to
Plaintiff ’s neck and migraine headaches. Plaintiff ’s alleged
damages included past and future medical bills and wage
loss. After an arbitration award in favor of Defendant,
Plaintiff appealed and opted to proceed using documentary
evidence pursuant to Rule 1311.1. Defendant’s medical
expert opined that Plaintiff ’s migraines pre-existed the col-
lision, and that his cervical spine complaints were degener-
ative in nature. The jury found in favor of Defendant.

Roth Cash Register and
Shenango Systems Solutions v.

Micros Systems, Inc.; Frontier Business Technologies, Inc.;
Micros Fidelio Direct North Central;

Mark Gillie and Larry Lange

Court: Common Pleas
Case Number: GD 00-010961
Jury Verdict: For Plaintiffs in the amount of

$7,500,000.00
Date of Verdict: 6/2/08
Judge: Friedman
Pltf ’s Atty: John P. Corcoran; Richard B. Sandow
Def’s Atty: Thomas Farnan
Type of Case: Contract
Experts: Plaintiff(s): James L. Kenkel, Ph.D.

(economic analysis)
Defendant(s): Christopher Rosenthal,
C.P.A. (Baltimore, MD)

Remarks: For twenty years Plaintiffs were the only author-
ized dealers in Western Pennsylvania of cash registers man-
ufactured by Defendant Micros Systems. Defendant Micros
then granted Defendant Frontier approval and assistance in
opening a Pittsburgh office. Thereafter Micros acquired
Frontier into its wholly owned subsidiary Micros Fidelio
Direct. Plaintiffs alleged Defendants conspired to under-
mine Plaintiffs’ business plan and interfere with Plaintiffs’
contract by developing Micros Fidelio Direct. Plaintiffs
sued Defendants and two of their sales representatives,
Gillie and Lange, seeking compensatory and punitive dam-
ages for breach of good faith and fair dealing and interfer-
ence with an existing contractual relationship, among other
things.  Defendants maintained that Plaintiffs did not have
exclusive contracts to sell Micros Systems’ products in
Western PA, and further argued that Defendant Frontier
was only providing maintenance, not actually selling the
product in Western PA. Plaintiff Roth alleged lost profits of
between 8 and 9 million and Plaintiff Shenango claimed it
had lost 1.6 million in profits. The jury found in favor of
Plaintiffs and awarded Roth $6,500,000.00 and awarded
Shenango $1,000,000.00.

Morewood Point Community Association v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 05-033362
Jury Verdict: For Defendant
Date of Verdict: 9/15/08
Judge: McCarthy
Pltf ’s Atty: Fred C. Jug, Jr.
Def’s Atty: Colin Meneely; Michael J. Cetra
Type of Case: Negligence
Experts: Plaintiff(s): Robert W. Bruhn, P.E.; Jack G.

Murray, P.E.
Defendant(s): Thomas G. Leech, P.E.;
Terry L. Downs, P.G.

Remarks: Plaintiff community association sought damages
from Defendant, owner of a hillside adjacent to the common
areas of the community association, alleging Defendant
failed to take action after receiving specific notice of a prob-
lem with the hillside. Following notice of an alleged problem,
Defendant conducted a site inspection and determined the
problem to be a sinkhole. Defendant took no action to correct
the alleged problem. A landslide then occurred behind three
homes and reached to within a few feet of the homes.
Plaintiff alleged the slide occurred as a result of Defendant’s
negligence and alleged Plaintiff incurred significant
expense in stabilizing the hillside. The Defendant denied all
negligence, raised the defense of sovereign immunity and
contended it had done no work on the hillside since 1982
therefore Plaintiff ’s suit was time-barred. The jury found
Defendant was not negligent.

Karen Bedillion, individually and on behalf of the
Estate of Orville Bedillion, Deceased v.

Taiwen Chen, M.D., Pittsburgh Pulmonary Associates, Ltd.
and Prime Medical Group, PC

Court: Common Pleas
Case Number: GD 07-012010
Jury Verdict: For Defendants
Date of Verdict: 9/26/08
Judge: Friedman
Pltf ’s Atty: John P. Gismondi
Def’s Atty: Bernard R. Rizza
Type of Case: Medical Malpractice—Cancer
Experts: Plaintiff(s): Steven M. Koenig, M.D.

(Charlottesville, VA); Carl I. Schoenberger,
M.D. (Bethesda, MD); Donal F. Kirwan
(economic loss)
Defendant(s): James R. Jett, M.D. (pulmo-
nologist/oncologist) (Rochester, MN); Carl
R. Fuhrman, M.D. (radiologist); Richard L.
Heppner, M.D. (cardiologist); David O.
Wilson, M.D.; Edward J. Mathis, Ph.D.
(rehabilitation planning) (Plymouth
Meeting, PA)

Remarks: Plaintiff filed the within wrongful death and sur-
vival action alleging Defendant doctor failed to timely diag-
nose Decedent’s lung cancer, and that the delay in diagnos-
ing the cancer turned a curable condition into an incurable
one. Plaintiff also alleged that the failure to biopsy the lesion
upon discovering it constituted a deviation from the standard
of care. Plaintiff ’s alleged damages included future lost
wages of more than $400,000.00. Defendants contended the
doctor did not deviate from the standard of care, that moni-
toring the lesion was appropriate and that Decedent failed to
follow the recommended monitoring protocol. The jury
found in favor of Defendants.



VOL.  156  NO.  26 december 19 ,  2008Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas
Michele J. Alexander, individually, and t/d/b/a WinACrown by Lily Entertainment v.
Stephen T. Lupinetti, individually, and t/d/b/a Miss Pittsburgh and/or Miss Greater Pittsburgh,
and Miss Pittsburgh Scholarship Organization, a Pennsylvania Nonprofit Corporation, Ward, J. ........................................Page 523
Res Judicata—Preliminary Objections—Trademarks

Jane Doe and John Doe, wife and husband v.
J.J. Gumberg Company, Ward, J. ....................................................................................................................................................Page 524
Criminal—Constitutional—PA Civil Procedure

Elizabeth F. Bjerke, Personal Representative of the Estate of Richard Bjerke, deceased v.
Laura Bjerke n/k/a Laura Rousseau, Wecht, J. ..............................................................................................................................Page 525
Dead Man’s Act—Re-Opening of Equitable Distribution

David A. Eaborn and Michele L. Eaborn, his wife v.
Township of Findlay, Della Vecchia, J. ............................................................................................................................................Page 527
Jury Trial—Judgment N.O.V.—Expert Testimony—Political Subdivision Tort Claims Act

Major Mid-Atlantic Distributors, Inc. f/k/a Three Rivers Juice and Soda Company, Inc. v.
Jones Soda Company, Inc. f/k/a Urban Juice and Soda Company, Inc.
and A.J. Silberman & Company, Strassburger, A.J. ......................................................................................................................Page 530
Arbitration—Venue

Commonwealth of Pennsylvania v.
Robert Lynn Cash, Cashman, J. ......................................................................................................................................................Page 532
Sentencing—Merger

Commonwealth of Pennsylvania v.
Martha Bell Fenchak and Alzheimers Disease Alliance of Western Pennsylvania
a/k/a Disease Alliance Alzheimer’s, Cashman, J. ..........................................................................................................................Page 535
Criminal—Constitutional—PA Evidence

Commonwealth of Pennsylvania v.
Alexander Steven Clark, Machen, J. ................................................................................................................................................Page 547
Probation Violation—Sentencing Guidelines—Excessive Sentence

Commonwealth of Pennsylvania v.
David Charles Burke, Cashman, J. ..................................................................................................................................................Page 548
Child Abuse—Aggravated Assault



PLJ
The Pittsburgh Legal Journal is a supplement to the 
Lawyers Journal, which is published fortnightly by the 
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
(412)261-6255
www.acba.org
©Allegheny County Bar Association 2008
Circulation 6,475

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Joanna Taylor ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Sharon A. Antill ..........................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in
Allegheny County courtrooms and elucidation of points of
law. Opinions are selected by the Opinion Editor and/or com-
mittees in a specific practice section. An opinion may also be
published upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or communi-
ty status of the litigant. The guide to publication is the help-
fulness of the opinion to practitioners in the particular area
of law. All opinions submitted to the PLJ are reviewed for
publication and will only be disqualified or altered by Order
of Court.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from
various divisions of the Court of Common Pleas. Each opin-
ion, which is published in this section, begins with a brief
description or a “head-note” of the opinion that follows.
These opinions can be viewed in a searchable format on the
ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT
REPORTER

The Pittsburgh Legal Journal provides the ACBA mem-
bers with a quarterly report of jury verdicts from the Civil
Division of the Court of Common Pleas of Allegheny County.
The verdicts which appear in the Pittsburgh Legal Journal, a
supplement of the Lawyers Journal, under the heading
“Allegheny Jury Verdict Reporter” are provided by court staff
from the assignment room.

Each jury verdict is then assigned for review of the
pleadings and preparation of a brief summary of the case
and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-
light, or categorize the results of lawsuits tried to verdict,
either by plaintiff, defendant, result, or any other category.
The purpose of this project is to report all results tried by jury
to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief
description of opinions from the Family Division of the Court
of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury
verdicts. Call Peggy for details, (412) 261-6255.

Opinion Editorial VOLUNTEERS
Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Robert A. Crisanti
Elizabeth A. Farina
William R. Friedman
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
C. Kurt Mulzet
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner

jury verdicts volunteers
Wendy L. Bartsch-Cieslak Mark Greenblatt
Beth Fischman Janet K. Meub
Robert C. Fratto Barbara Atkin Ramsey



december 19 ,  2008 page 523Supplement to The Lawyers Journal

Michele J. Alexander, individually, and
t/d/b/a WinACrown by Lily Entertainment v.

Stephen T. Lupinetti, individually, and
t/d/b/a Miss Pittsburgh and/or Miss

Greater Pittsburgh, and Miss Pittsburgh
Scholarship Organization, a Pennsylvania

Nonprofit Corporation
Res Judicata—Preliminary Objections—Trademarks

1. The issue raised in preliminary objections was whether
res judicata bars the present case relating to trademark
issues. The Court overruled the preliminary objections,
claiming that defenses based upon the doctrine of res judica-
ta were to be raised as new matter.

2. Plaintiff asserts that she was assigned the “Miss
Pittsburgh” trademark, but that the documentation thereof
was not recorded until later.

3. At the time Plaintiff ’s predecessor, Coronation,
attempted to federally register the trademark, it was
opposed by a proprietor of a previously registered mark
“Miss Pittsburgh U*S*A” on the basis that the mark was like-
ly to cause confusion and may falsely suggest a connection
with the opposer. As Coronation failed to answer, the
Trademark Trial and Appeal Board (TTAB) of the United
States Patent and Trademark Office entered a default judg-
ment against Coronation.

4. Defendant’s preliminary objections assert that because
Coronation failed to file an answer in the TTAB hearing,
Plaintiff ’s claims are barred in this case by res judicata. The
Court disagreed, finding that TTAB decisions do not have
any preclusive effect in subsequent actions because the
Lanham Act provides for “extensive judicial involvement in
a trademark infringement action” and because de novo
appeals are statutorily provided.

5. The Court stated that res judicata must be raised as
new matter, not in preliminary objections. However, the
Button case states that if an answer is filed in response to
preliminary objections and does not assert error in improp-
erly raising res judicata, the answering party waives the
right to object to the form of pleading. In other words, if a
party fails to file preliminary objections to the “defective
preliminary objections” is waived the procedural defect and
the trial court may rule on the preliminary objection. Here,
Plaintiff addressed the default judgment issue raised by
Defendant, which permitted the Court to address and rule
upon the res judicata issue. The Court found Plaintiff ’s
claims were not barred.

(Angel L. Revelant)

Peter J. King for Plaintiff.
William E. Otto and Brian W. Ashbaugh for Defendant.

No. GD 05-011873. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER OF COURT
Ward, J., January 23, 2008—Presently before the Court is

a motion for reconsideration filed by Defendants Stephen
Lupinetti and Miss Pittsburgh Scholarship Organization
(“MPSO”). Defendants challenge this Court’s November 14,
2007 order, which disposed of Defendants’ preliminary
objections.

This case relates to the business of producing pageants,
in which young girls, teenage girls, and unmarried young
women who reside in the Greater Pittsburgh area compete
for prizes and the title of “Miss Pittsburgh.” In January
1996, non-party Coronation, Inc. registered and recorded the
Miss Pittsburgh trademark in Pennsylvania. In 1996,
Coronation attempted to federally register the mark, but
failed, as it defaulted in a United States Patent and
Trademark Office (“USPTO”) proceeding before the
Trademark Trial and Appeal Board (“TTAB”) because
Coronation did not respond to opposition to her application.
Plaintiff Michelle Alexander states that, in 1998, Coronation
assigned the Miss Pittsburgh trademark to her. However,
according to Plaintiff, a “replacement [registration] docu-
ment” was not recorded until 2004 because the original reg-
istration document had been lost in a flood.

In their preliminary objections, Defendants argued, inter
alia, that the doctrine of res judicata barred the claims set
forth in Plaintiff ’s complaint. In the November 14, 2007
order, this Court overruled this objection, stating that a
defense based on the doctrine of res judicata is to be raised
as new matter, rather than in preliminary objections.
Defendants now request reconsideration of this ruling.

Generally, “res judicata must be raised as new matter,
Pa.R.C.P. 1030, and may not be raised in preliminary objec-
tions.” Button v. Button, 378 Pa.Super. 142, 145, 548 A.2d 316,
318 (1988). In Button, the defendant filed preliminary objec-
tions, which included a claim of res judicata. Id. Rather than
file preliminary objections to defendant’s preliminary objec-
tions, the plaintiffs filed an “answer” to the defendant’s pre-
liminary objections. In their answer, the plaintiffs set forth
“uncertified allegations of fact concerning the earlier adju-
dication,” upon which the defendant’s res judicata claim was
based. Id. The Superior Court held that, by filing such an
answer, the plaintiffs waived the right to object to the defen-
dant’s form of pleading. Id.

In a more recent case, the Superior Court, citing Button,
explained: “Where a party erroneously asserts substantive
defenses in preliminary objections rather than to raise these
defenses by answer or in new matter, the failure of the
opposing party to file preliminary objections to the defective
preliminary objections, raising erroneous defenses, waives
the procedural defect and allows the trial court to rule on the
preliminary objections.” Preiser v. Rosenzweig, 413
Pa.Super. 341, 614 A.2d 303, 305 (1992) (emphasis added).

In the present case, in one of her supplemental responses
to Defendants’ preliminary objections, Plaintiff briefly
addresses the default judgment entered against her prede-
cessor-in-interest in the federal proceeding. See Plaintiff ’s
9/7/07 Supplemental Response at 17-18. The case law cited
above suggests that, under these circumstances, this Court is
permitted, rather than compelled, to consider Defendants’
res judicata defense at this point in the proceedings. In the
interests of judicial economy, this Court now rules on this
asserted defense as follows.

On October 28, 1996, Coronation filed an application in
the USPTO to register the mark “Miss Pittsburgh.” On
January 5, 1998, Christine M. Abbinanti (“Opposer”), d/b/a
Celebrity Pageant Productions, filed a Notice of Opposition
to the application, arguing, inter alia, that: (1) the mark was
likely to cause confusion, as Opposer had previously regis-
tered the mark “Miss Pittsburgh U*S*A – A Talent Pageant
for Youths between ages 3-19 who reside in Pittsburgh +
surrounding Counties. The winners (Queens) would be
named this title”; (2) due to the similarity of the marks,
“Applicant’s mark consists of and comprises matter that may
disparage and falsely suggest a connection with Opposer”;
and (3) Coronation’s mark “is merely descriptive and/or pri-
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marily geographically descriptive in that said mark is an apt
and common term used to describe goods and/or services of
the nature involved herein.” Because no answer was filed,
the TTAB entered a default judgment against Coronation on
August 20, 1998.

According to Defendants, because Coronation did not
respond to the arguments raised in the TTAB proceeding,
the doctrine of res judicata bars her from opposing them in
the present case. This Court disagrees.

“Pursuant to the doctrine of res judicata, a final judg-
ment on the merits by a court of competent jurisdiction will
bar any future suit between the parties or their privies in
connection with the same cause of action.” Yamulla
Trucking & Excavating Co., Inc. v. Justofin, 771 A.2d 782,
784 (Pa.Super. 2001). The doctrine of res judicata does not
bar Plaintiff ’s claims in the present case, as the weight of
authority indicates that TTAB decisions do not have any
preclusive effect in subsequent actions. See Freedom Sav. &
Loan Ass’n v. Way, 757 F.2d 1176, 1180 (11th Cir., 1985)
(holding that a determination of the TTAB was not preclu-
sive on the court in a trademark infringement action:
“Congress limited the res judicata or collateral estoppel
effect to be given the decisions of the TTAB because the
Lanham Act provides for extensive judicial involvement in
the registration and protection of trademarks…. [T]he abil-
ity of courts to hear appeals [from the TTAB pursuant to 15
U.S.C. §1071(b)] on a de novo basis reflects a Congressional
intent not to invoke the immunizing doctrines of res judica-
ta or collateral estoppel with regard to TTAB proceed-
ings.”); American Heritage Life Ins. v. Heritage Life Inc.
Co., 494 F.2d 3, 9 (5th Cir., 1974) (same).

AND NOW, this 18th day of January 2008, after argument
and consideration of the briefs filed, it is hereby
ORDERED, ADJUDGED AND DECREED that Defendants’
motion for reconsideration of this Court’s November 14,
2007 order is DENIED.

BY THE COURT:
/s/Ward, J.

Jane Doe and John Doe,
wife and husband v.

J.J. Gumberg Company
Criminal—Constitutional—PA Civil Procedure

1. Victims sued owner of local mall, alleging that owner
failed to maintain safe conditions for customers, causing
mother and daughter to be kidnapped and mother raped
while daughter held at knife point.

2. Victims desired to use pseudonyms in place of their
actual names in the pleadings.

3. The Court allowed the use of pseudonyms because the
government has an important interest in enabling the identi-
ty of a victim of a horrific crime of kidnapping and rape to
be protected, outweighing the presumption of openness.

(Danielle D. Rawls)

William Pietragallo II for Plaintiffs.
Thomas V. Gebler, Jr. for Defendant.

GD 07-012788. In the Court of Common Pleas Allegheny
County, Pennsylvania, Civil Division.

OPINION
Ward, J., November 15, 2007—Appellant J.J. Gumberg

Company appeals an Order of this Court, dated September
17, 2007, denying a preliminary objection challenging
Plaintiffs’ use of the pseudonyms “Jane Doe” and “John
Doe” in place of their actual names in all of their pleadings.

On June 19, 2007, Plaintiffs-Appellees Jane Doe and John
Doe, husband and wife, filed a complaint against Defendant-
Appellant J.J. Gumberg Company, owner of Waterworks
Mall, alleging that, as a result of Appellant’s negligent fail-
ure to maintain safe conditions for its customers, Jane Doe
and her 16-month daughter were kidnapped and Jane Doe
was raped and robbed as the perpetrator held a knife to her
daughter’s throat.

On August 16, 2007, Appellant filed preliminary objec-
tions, arguing, inter alia, that Appellees’ use of pseudonyms
violates Pennsylvania Rule of Civil Procedure 1018.1 In sup-
port of its argument, Appellant primarily relied on the
Superior Court’s decision in R.W. v. Hampe, 426 Pa.Super.
305, 626 A.2d 1218 (1993).

In Hampe, the plaintiff instituted a malpractice action
utilizing her full name on the caption of the complaint, alleg-
ing that the defendant negligently rendered psychiatric care.
Id. at 1219. About a year after she filed her complaint, the
plaintiff filed a Petition to Partially Seal the Record. Id. The
Superior Court framed the issue before it as follows: “In this
appeal we decide whether the plaintiff in a malpractice
action may be identified in the caption by her initials alone.”
Id. Although the suit involved intimate sexual and emotional
matters that the plaintiff had revealed to the defendant, the
Superior Court denied her request to partially seal the
record, stating that “some degree of embarrassment or rev-
elation of personal matters accompanies every type of med-
ical malpractice action.” Id. at 1224 n.3.

In Hampe, the Superior Court identified several types of
proceedings where closure may be appropriate, including
divorce cases (due to the private nature of such cases), hear-
ings under the Juvenile Act (for the protection of minors’
privacy interests), certain criminal cases (where a fair trial
would be impossible due to pre-trial publicity, or where the
safety of informants and the integrity of an ongoing investi-
gation are at stake), and certain hearings conducted under
the Mental Health Procedures Act (when a person’s medical
records or other information intruding on one’s privacy will
be presented). Id. at 1222. The Superior Court did not state
that this list of exceptions is exclusive, and indicated that the
issue before it could be resolved by a common law balancing
approach, where a party must show that her personal inter-
est in secrecy outweighs the traditional presumption of
openness. Id. at 1220 n.3.

A party may overcome the well-established presumption
of openness by demonstrating good cause. See Goodrich
Amram 2d §223(a):7. Good cause will be established where
closure is “necessary in order to prevent a clearly defined
and serious injury to the party seeking” closure. Id.

At least one Pennsylvania court has found that closure is
proper under circumstances similar to those present in the
instant case. In Doe v. National Railroad Passenger
Corporation (Amtrak), 1997 WL 116979 (E.D.Pa.) (unpub-
lished), the United States District Court for the Eastern
District of Pennsylvania sealed the record in a civil case in
which the plaintiff alleged that the defendant’s negligence
and existing defective conditions at the Downington
Pennsylvania train station led to her being attacked and
raped. See Doe v. National Railroad Passenger Corporation
(Amtrak), 1995 WL 303707 (E.D.Pa.) (unpublished). After
balancing the plaintiff ’s privacy interests against the inter-
est for public access, the court found that the sealing of the
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record was proper, explaining:

Rape is a serious violation of a person’s body as
well as dignity; it’s an event which stirs many dif-
ferent emotions. One of them certainly could be
embarrassment. The trial transcript reveals the
true identity of the plaintiff. Therefore, the plaintiff
has a strong interest in sealing the transcript to
maintain her privacy in this matter. Although the
information in the trial transcript may have a bear-
ing on the public safety at Downingtown station,
the incident of rape occurring at the station can be
discovered from other sources other than the trial
transcript, i.e. the other documents associated with
this matter. Furthermore, the plaintiff is not a pub-
lic official. Also, the civil case does not appear to
involve issues of a public matter.

Amtrak, 1997 WL 116979, at *1.
In the present case, Appellant argues that, unlike a crim-

inal prosecution in which the victim may be compelled to
appear, Appellees “have placed themselves and the unfortu-
nate incident into the public arena by filing this action.”
Defendant’s Brief at 7. However, the Superior Court has not
gone so far as to say that a plaintiff ’s request for closure
should never be granted unless that plaintiff had been com-
pelled in some way to take part in the suit. Instead, the court
acknowledged that a common law balancing approach was
appropriate, and that “a trial court’s decision to grant or
deny closure of the record will be reversed by this Court
only upon a determination that the trial court abused its dis-
cretion.” Id. at 1220. Like the District Court for the Eastern
District of Pennsylvania, this Court is of the opinion that
under the circumstances of this particular case, even in a
civil suit initiated by a rape and kidnapping victim involving
her child, at least some form of closure is proper in order
prevent disclosure of the victim’s identity and further injury
to the plaintiff.

This Court’s ruling is limited to the facts of this case.
There may be cases in which a defendant disputes a plain-
tiff ’s assertion that she was in fact raped, thus putting the
plaintiff ’s credibility at issue. Additionally, there may be
cases in which the concealment of a plaintiff ’s identity oth-
erwise unfairly hampers a defendant’s ability to defend him-
or herself, a concern noted by the Superior Court in Hampe.
However, such concerns were not presented by the
Defendant in the present case. Thus, at this time, this Court
need not–and does not–rule as to whether closure is proper
when such concerns exist.

Although the criminal prosecution of Jimmy Lee Tayse,
the man who kidnapped Jane Doe and her daughter and
raped Jane Doe, was pending at the time Appellant filed its
preliminary objections, Appellant never disputed the fact
that Jane Doe had, in fact, been kidnapped by Tayse while
Tayse held a knife to the throat of her 16-month-old daugh-
ter and then raped by Tayse;2 nor were any other issues
regarding Appellees’ credibility raised. Additionally, at
argument, Appellant conceded that it was aware of
Appellees’ actual identities. Thus, there is no indication
that Appellant’s ability to conduct an investigation in sup-
port of its defense has been hampered by Appellees’ use of
pseudonyms.

In their brief in support of their preliminary objections,
Appellant also makes a fleeting reference to its right to free
speech. When analyzing the issue of free speech, “the pre-
sumption of openness may be rebutted by a claim that the
denial of public access ‘serves an important governmental
interest and there is no less restrictive way to serve that gov-
ernment interest.’” Hampe, 426 Pa.Super. at 310 n.3, 626

A.2d at 1220 n.3.
The government has an important interest in enabling a

victim of a horrific crime of kidnapping and rape, where the
perpetrator held a knife to the throat of the victim’s 16-
month-old daughter, to pursue claims against those whose
alleged negligence may prove to be a cause of the crimes.
The prospect of such a suit is likely to deter any such negli-
gent conduct or omissions in the future. If a rape victim such
as Jane Doe were not able to pursue such claims without
revealing her identity, it is less likely that she would initiate
such an action. The use of a pseudonym or initials in place of
the victim’s actual name is the least restrictive manner in
which this interest may be served.

In sum, the Pennsylvania appellate courts have not pre-
cluded the possibility of plaintiffs proceeding in a civil suit
without disclosing their names to the general public. Instead,
absent an abuse of discretion, the decision regarding this
issue is left to the trial court employing the balancing test
endorsed by the court in Hampe. In light of the violent, hor-
rific, intimate and embarrassing nature of the crime of
which she was a victim, there exists good cause for permit-
ting Jane Doe (as well as her husband) to use pseudonyms in
place of her (and his) actual name(s). This ruling is limited
to the facts of the present case, and this Court expresses no
opinion as to whether closure is proper in cases where there
are concerns regarding a plaintiff ’s credibility, a defendant’s
ability to defend him- or herself, and/or improper restric-
tions on others’ right to free speech.

Therefore, the findings and determinations of this Court
should be sustained.

BY THE COURT:
/s/Ward, J.

1 Pa.R.Civ.P. 1018 provides: “Every pleading shall contain a
caption setting forth…the names of all the parties….”
2 Even if Appellant argued that Jane Doe had not been raped,
such argument would fail, as, following this Court’s ruling on
Appellant’s preliminary objections, Tayse was convicted of
raping her.

Elizabeth F. Bjerke,
Personal Representative of the

Estate of Richard Bjerke, deceased v.
Laura Bjerke n/k/a Laura Rousseau

Dead Man’s Act—Re-Opening of Equitable Distribution

1. Plaintiff is the representative of the estate of her
deceased husband, who was previously married to
Defendant. At the time of divorce, Defendant and her then-
husband entered into a Consent Order for equitable distribu-
tion awarding Defendant cash and retirement assets.

2. Although Defendant received the cash portion of the
equitable distribution award, a Qualified Domestic Relations
Order (QDRO) was not finalized with regard to the retire-
ment benefits. Prior to the finalization of the QDRO, the
deceased took his own life. Several weeks later, Defendant
presented a motion to effectively cause entry of the QDRO
nunc pro tunc, which was denied by the Court. The
Defendant alternatively requested that equitable distribu-
tion be re-opened, for which the Court scheduled a hearing.
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3. The first issue was whether the Court could consider
testimony of Wife at the hearing as Plaintiff objected pur-
suant to the Dead Man’s Act. The Act applies to matters
occurring before death and precludes testimony where a
deceased person “has an interest in the matter at issue” and
where “a witness will gain or lose as a direct legal effect of
the judgment.”

4. The Court found that before Wife could re-open equi-
table distribution, she must show that the agreement
between the parties was not fulfilled. Although Wife could
testify about her attempts to obtain the QDRO and occur-
rences after her former husband’s death, she was preclud-
ed from testifying regarding all other matters occurring
before death.

5. The second issue before the Court was whether equi-
table distribution should be re-opened and whether the
Court had authority to do so. Although cases exist enforcing
equitable distribution orders when one party dies prior to
entry of the divorce decree, the parties were divorced and
the husband was remarried. The Court found that the asset
had passed to beneficiaries of the estate.

6. The Court found that in appropriate circumstances the
equity powers of the court which permit enforcement or
compliance with the order may also give it authority to re-
open equitable distribution.

7. The Court viewed this issue as a matter of first
impression, and found, as a matter of equity, equitable dis-
tribution should be re-opened, as Defendant would other-
wise be deprived of “almost half of her equitable distribu-
tion share solely because Husband committed suicide
before distribution could be fully effectuated.” The Court
found that because the need for relief was through no fault
of the requesting party, a hearing should be held on equi-
table distribution.

(Angel L. Revelant)

Charles Pegher and Rebecca Morris-Chatta for Plaintiff.
Daniel H. Glasser for Defendant.

No. FD 04-008125-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Wecht, J., October 14, 2008—This Opinion addresses the

issues of whether Defendant Laura Rousseau [“Wife”] may
testify at a hearing to re-open equitable distribution and
whether this Court may re-open equitable distribution after
Richard J. Bjerke [“Husband”]’s death.

Background
Husband and Wife married on October 11, 1997. One

child was born during the marriage. Husband and Wife sep-
arated on September 23, 2004, and divorced on June 5, 2007.
Husband married Elizabeth Ferrell [“Ms. Bjerke”] on July
13, 2007.

On May 7, 2007, Husband and Wife executed a Consent
Order for equitable distribution. Husband agreed to pay
Wife $119,276 in cash and $100,000 in a transfer from his
retirement accounts. Wife agreed to a termination of the
alimony/alimony pendente lite payments that she was
receiving. Husband made the $119,276 cash payment.
Husband was to inform Wife’s counsel which retirement
account was to be used for the $100,000 transfer. Husband
complied with this requirement as well. However, no QDRO
was executed, and the transfer did not occur.

On April 12, 2008, Husband took his own life. On May 23,

2008, Wife presented a Motion for Entry of Qualified
Domestic Relations Order. A hearing was scheduled on the
matter. On June 25, 2008, this Court denied Wife’s request
for a nunc pro tunc QDRO, but scheduled a hearing on Wife’s
request to re-open equitable distribution. That hearing
occurred on September 29, 2008.

Discussion
The first issue to address is whether this Court may con-

sider testimony Wife gave at the September 29 hearing. Ms.
Bjerke objected to Wife’s testimony as being precluded by
the Dead Man’s Act. 42 Pa. C.S.A. §5930. This Court denied
Ms. Bjerke’s objection without prejudice, allowed Wife to
testify, and preserved Ms. Bjerke’s objection so that her
cross-examination did not constitute a waiver of the objec-
tion, and so that this Court could strike the testimony (in
whole or in part) if appropriate after taking the matter under
advisement.

Under the Dead Man’s Act, a witness is disqualified from
testifying in circumstances where: the deceased had an
interest in the matter at issue; and the interest of the witness
is adverse to the decedent’s estate; and the right of the
deceased has passed to a party of record representing the
estate. In re Rider’s Estate, 409 A.2d 397, 399 (Pa. 1979). The
test for interest is whether a witness will gain or lose as a
direct legal effect of the judgment. In re Groome’s Estate, 11
A.2d 271, 273 (Pa. 1940). An interest is adverse when the
immediate result of the particular suit would cause a loss or
gain to the witness, not when the effect of the particular suit
would arise in other possible actions. Billow v. Billow, 61
A.2d 817, 819 (Pa.Super. 1948).

Generally, in cases where one spouse has died, testimony
about a postnuptial agreement is precluded. In re Estate of
Hartman, 582 A.2d 648, 652 (Pa.Super. 1990). Where the par-
ties had an agreement to disclaim their elective shares, the
husband could not testify about the validity of the agreement
after the wife’s death. Id.1 In the Hartman case, the husband
had the burden to show the agreement was invalid before he
could attempt to elect against the estate of the wife. But the
husband was precluded from testifying about the validity of
the agreement, particularly with respect to whether there
was full and fair disclosure.

The instant case is similar. Before she can re-open equi-
table distribution, Wife first must show that the agreement
was not fulfilled. The Dead Man’s Act applies to “matters
occurring before the death.” 42 Pa. C.S.A. §5930. Wife’s tes-
timony regarding the attempt to obtain the QDRO, and about
anything else that occurred after Husband died, is admissi-
ble. The other testimony by Wife is excluded, and according-
ly stricken from the record.

The second issue is whether equitable distribution should
be re-opened. In the Reese case, there was an equitable dis-
tribution order upon which both parties relied and acted
prior to the death of the wife. Reese v. Reese, 506 A.2d 471,
472-73 (Pa.Super. 1986). Because the parties willingly
agreed to the order and had acted upon it, the wife’s death,
prior to entry of a divorce decree, did not affect the agree-
ment. Id. at 475. Similarly, where the husband died after a
marital settlement agreement and consent order had been
entered, but prior to the divorce decree, the contract was
found to be enforceable. In re Estate of Bullotta, 838 A.2d
594, 597 (Pa. 2003). In Bullotta, the Supreme Court deter-
mined that the action required under the contract was not
unique to the individual, and that the estate could complete
the contract such that the contract was not voided by the
husband’s death. Id.

These cases are distinguishable from the case at bar. In
this case, the divorce decree issued before Husband died.
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Husband’s estate cannot complete the agreement. The estate
cannot enter a QDRO, because the asset already has passed
to the beneficiaries.

The crux of the issue–vigorously disputed by Wife and
Ms. Bjerke–is whether this Court has the authority to re-
open equitable distribution. Most cases indicate that equi-
table distribution cannot be re-opened beyond the thirty-day
limit allowed by the Rules. See, e.g., Ratarsky v. Ratarsky,
557 A.2d 23 (Pa.Super. 1989). Other cases, involving assets
that were not included in equitable distribution, also have
concluded that equitable distribution should not be re-
opened. See, e.g., Major v. Major, 518 A.2d 1267 (Pa.Super.
1986); Beamer v. Beamer, 479 A.2d 485 (Pa.Super. 1984).

Two other cases, however, suggest that a trial court has
the power to re-open equitable distribution in appropriate
circumstances. Relying on 23 Pa. C.S.A. §3104 (a)(1), which
provides continuing jurisdiction over the determination and
disposition of property rights between spouses, 23 Pa. C.S.A.
§3502(e)(4), which allows for an order for transfer or sale of
property when a party does not comply with equitable distri-
bution, and P.R.C.P. 1920.43, which allows the trial court to
use equity powers to grant petitions for special relief, appel-
late courts approved re-opening of equitable distribution in
Wagoner v. Wagoner, 648 A.2d 299 (Pa. 1994), and Romeo v.
Romeo, 611 A.2d 1325 (Pa.Super. 1992).

In view of these latter cases, it appears that this court’s
equity powers properly may be invoked now to modify equi-
table distribution. There is an issue of equity here. Wife was
deprived of almost half her equitable distribution share sole-
ly because Husband committed suicide before distribution
could be fully effectuated. In Romeo and Wagoner, there was
less than a year between the decree and the request for mod-
ification. Here, slightly over a year has passed. In Romeo
and Wagoner, the need for the modification–a change in the
housing market and loss of a job, respectively–came through
no fault of the requesting party. Here, Wife is requesting the
modification because of Husband’s death, which occurred
through no fault of hers. The cases suggest appellate willing-
ness to effectuate the parties’ agreements even after the
death of a party.

This appears to be an issue of first impression. As a mat-
ter of equity, and absent compelling distinction between the
instant case and the Romeo and Wagoner cases, the equitable
distribution order herein may be re-opened.

It bears noting that both options present serious practi-
cal difficulties. If equitable distribution is not re-opened,
Wife will have to pursue her claim among the other various
creditors in what Ms. Bjerke has admitted is an insolvent
estate. On the other hand, a new equitable distribution pro-
ceeding will be problematic. The Dead Man’s Act presum-
ably will preclude Wife from testifying on most issues. It
also is not clear that Ms. Bjerke will have necessary or rel-
evant information.

On balance, as discussed, re-opening equitable distribu-
tion appears to be the best way (albeit an imperfect one) to
try to work some measure of economic justice as between
Husband and Wife. In the real world, the practical difficul-
ties mean that neither this option (nor the estate litigation
option this Court has declined) will be able to render any-
thing approaching perfect justice.

This Court will grant Wife’s motion. An Order follows.

ORDER OF THE COURT
AND NOW, this 14th day of October, 2008, following

record hearing on September 29, 2008, and in accordance
with the foregoing Opinion, it is hereby ORDERED that:

1. Plaintiff ’s Dead Man’s Act objection to Wife’s
September 29, 2008 testimony is GRANTED IN

PART and DENIED IN PART, nunc pro tunc, and
Wife’s testimony is stricken in part, as set forth in
the foregoing Opinion; and

2. Wife’s request to re-open equitable distribution
is GRANTED; and

3. A full-day hearing on equitable distribution is
scheduled on the 4th day of December, 2008, begin-
ning at 9:30 A.M., in Room 4029, 440 Ross Street,
Pittsburgh, Pennsylvania 15219; and

4. A Pre-Trial Order will follow.

SO ORDERED.
BY THE COURT:
/s/Wecht, J.

1 However, a sister did not have an adverse interest when
her testimony would help her brother claim money and the
sister would only get a share if the brother chose to give it.
Commonwealth Trust Co. v. Szabo, 138 A.2d 85, 89
(Pa.Super. 1957).

David A. Eaborn and
Michele L. Eaborn, his wife v.

Township of Findlay
Jury Trial—Judgment N.O.V.—Expert Testimony—Political
Subdivision Tort Claims Act

1. Plaintiffs filed a Complaint for negligence when their
property flooded and sustained damages due to a damaged
sewer drainage pipe. In dispute was who installed and main-
tained the pipe and who caused the damage to it. Each party
alleged that the other installed and damaged the pipe.

2. The Defendant’s Motion for Summary Judgment was
denied due to the factual dispute over installation of and
damage to the pipe. Following a two-day trial, the jury
returned a verdict via Answers to Interrogatories in favor of
Plaintiffs in the amount of $40,000 plus delay damages.

3. Defendant’s Motion for Post-Trial Relief requesting
Judgment Non Obstante Veredicto (N.O.V.) or a new trial was
denied and Defendant appealed.

4. Since the jury found that Defendant owned and dam-
aged the pipe and Defendant offered “no credible reasons…
to disturb the jury’s verdict,” the request for judgment
notwithstanding the verdict was denied.

5. The Court then addressed Defendant’s assertions of
error with regard to the expert testimony of the surveyor.
The surveyor, with thirty years of experience and previous
service as an expert witness, was qualified as an expert.

6. The final error asserted by Defendant was that the
Plaintiffs were permitted to introduce evidence of dimin-
ished value of their home as a “property loss” under the
Political Subdivisions Tort Claims Act. This Act requires a
determination of whether the agency had notice of a “dan-
gerous condition which created a reasonably foreseeable
risk of the kind of injury that occurred.” This determination
is a question of fact for a jury.

7. While Defendant agreed that personal property losses
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were recoverable, it asserted that damages for loss of future
value were not. The Court disagreed, finding that the evi-
dence showed the property was reassessed for a lower value
after the flood damage occurred and that damages are meant
“to make a plaintiff whole.” While the verdict was similar to
the reduction in assessment value, it was not equal, and the
Plaintiff presented evidence of damages sustained to person-
al property as well as to the property itself

(Angel L. Revelant)
Daniel L. Sautel for Plaintiffs.
Gretchen K. Love for Defendant.

No. GD 05-24128. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., August 20, 2008—This matter comes

before the Commonwealth Court on the appeal of the
Township of Findlay from this Court’s denial of its Motion
for Post-Trial Relief dated April 10, 2008.

I. BACKGROUND
This action was commenced by a complaint filed October

3, 2005 containing a single count of negligence against the
Township of Findlay (hereinafter “Defendant”). David A.
Eaborn and Michele L. Eaborn (hereinafter “Plaintiffs”)
alleged that flooding which occurred on or about September
17, 2004 at their home in Findlay Township was caused by
the Defendant’s negligence in failing to properly maintain a
storm sewer located near their home. The line had become
obstructed, which resulted in the backup of storm water,
which flooded Plaintiffs’ home.

Plaintiffs’ home, commonly referred to as 93 Rodgers
Drive, was built as part of a residential development by
J-MAC Real Estate Service, Inc. The storm system was
conveyed to the Defendant upon completion of the devel-
opment and is depicted on “as built” diagrams received
by the Defendant on October 19, 1992.

In connection with the purchase of their home, the
Eaborns had a survey performed by Robert E. Garlitz &
Associates, Professional Surveyors, on November 14, 2000.
According to the survey, more than one half (1/2) of the
Plaintiffs’ lot is subject to a storm water management ease-
ment in favor of the Defendant. The survey also depicts the
existence and location of an exposed storm pipe within the
Defendant’s easement. Plaintiffs assert that this storm pipe
was open and obvious as of November 14, 2000, more than
two (2) weeks before the Plaintiffs closed on their home.

The storm system consisted of a series of underground
pipes that stretched 126 feet from the rear of the Plaintiffs’
home to the street. The storm sewer ended at a cement
wall. The wall contained the open end of the underground
pipe and storm water was discharged at that point into an
open channel, which flowed into a catch basin behind
Plaintiffs’ property. A key issue in this case was the owner-
ship of a black pipe attached to the said cement culvert,
which extended the sewer drainage to the back of
Plaintiffs’ property.

Plaintiffs’ allege that the Defendant was negligent in the
construction and maintenance of its storm water system.
Specifically, Plaintiffs claimed that Defendant was negligent
for, inter alia; “[f]ailing to install the correct diameter storm
sewer pipe; [f]ailing to install [a] storm sewer pipe of the
correct type and material; causing damage to the storm
sewer by driving over it with heavy equipment…” (See Pre-
Trial Statement, pg. 1 and Complaint).

The Plaintiffs allege that the Defendant installed the dis-
puted black pipe extension and used improper materials,
specifically a black corrugated pipe of a smaller diameter

than was required to discharge the storm water. The
Plaintiffs further allege that the Defendant damaged this
pipe, causing damage to their home, personal property, fix-
tures and equipment located in the garage and basement
area of the home.

In addition, the Plaintiffs claimed diminution in the value
of their home as a result of the flooding, which must be dis-
closed to any potential future buyer pursuant to
Pennsylvania’s Real Estate Seller Disclosure Law.

Defendant denies all allegations of negligence and con-
tends that Plaintiffs themselves are responsible for said
damages. The Defendant asserts that sometime in 2001,
Plaintiffs, or a contractor hired by Plaintiffs, attached the
smaller diameter plastic pipe to the discharge end of the
Defendant’s storm sewer pipe. Defendant further alleged
that the action taken by Plaintiffs or their agents was for
the purpose of extending the storm sewer approximately
sixty (60) feet and that this action reduced the distance the
storm water flowed in the open channel on its way to the
catch basin.

The Defendant further contends that the smaller diame-
ter pipe installed by the Plaintiffs was then buried in effort
to extend the flat portion of the Plaintiffs’ backyard and that
it was in fact the Plaintiffs or their contractors that drove
over the pipe, crushing it, which caused the subsequent
flooding.

Plaintiffs denied all of Defendant’s above set forth alle-
gations.

II. PROCEDURAL HISTORY
As previously stated, a Complaint was filed at the above

referenced general docket number on or about October 3,
2005. An Answer and New Matter was timely filed by the
Defendant on or about October 24, 2005.

On or about April 13, 2007, the parties first appeared
before this Court for argument on Defendant’s Motion for
Summary Judgment. Because there were certain disputed,
fundamental facts; i.e. who installed the black corrugated
pipe and who later crushed that same pipe causing the dam-
ages claimed, this Court denied said motion. (See Order of
April 13, 2007, see also, Brief in Support and Brief in
Opposition).

The case was then scheduled for trial on Allegheny
County’s November 2007 trial list. Just prior to trial this
Court entertained argument and issued orders pertaining to
several Motions in Limine filed by the Defendant. (See
Docket Statement).

The case proceeded as a jury trial, which lasted two (2)
days, beginning on December 4, 2007 and ending the follow-
ing day. At the conclusion of testimony, the case was given
to the jury to return a verdict via Answers to
Interrogatories. The Interrogatories contained six (6) enu-
merated questions to be answered by the jury. The jury
found in favor of the Plaintiffs and against the Defendant on
each of the six (6) questions.

On December 5, 2007, this Court entered a Verdict in the
above captioned case, pursuant to Answers to
Interrogatories authored by the jury foreperson, which
found in favor of the Plaintiffs and against the Defendant in
the amount of $40,000. (See Verdict). Delayed damages were
subsequently added to this award pursuant to Pa.R.C.P. 238,
bringing the Plaintiffs’ total award up to $44,289.87.
(Judgment on Verdict, filed April 21, 2008).

A Motion for Post-Trial Relief requesting in the alterna-
tive either Judgment Non Obstante Veredicto or a new trial
was filed December 13, 2007. On April 3, 2008, said Motion
was argued before this Court. This Court subsequently
denied the Defendant’s prayer for relief. (See Order dated
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April 10, 2008).
A Notice of Appeal was filed by the Defendants on May 9,

2008. In an Order dated May 22, 2008, this Court ordered
counsel for the Defendant to file a Concise Statement of
Matters Complained of on Appeal pursuant to Pa.R.C.P.
1925(b). The Defendant’s Concise Statement was timely filed
on or about June 12, 2008, placing this matter properly
before the Commonwealth Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL

1. The Court committed error by permitting
Plaintiffs’ claims to be decided by jury when they
failed to present any evidence that Defendant
owned the crushed pipe attached to its utility;

2. The Court erred in denying post-trial relief to
Defendant based on Plaintiffs’ failure to present
evidence of ownership of the crushed pipe attached
to its utility;

3. The Court erred in qualifying a surveyor as an
expert when his testimony was no different than a
layperson.

4. The Court erred, after qualifying the expert, in
permitting him to testify as to facts not contained in
his expert report and not provided in response to
appropriate discovery requests;

5. The Court erred in instructing the jury to consid-
er the testimony of the surveyor as [an] “expert”;

6. The Court erred in permitting Plaintiffs’ to pres-
ent evidence in the decreased value to their home
as “property losses” under the Political
Subdivisions Tort Claims Act.

IV. DISCUSSION
The Court will address Defendant’s Matters complained

of ad seriatim. As to Defendant’s first claim of error; that
this case should not have gone to the jury; this Court finds it
disingenuous to claim that the question of ownership of the
pipe was in any way established prior to jury deliberations.
From the date of the filing of the Complaint until the verdict
was returned, the question remained, ‘who installed the
pipe?’ The Plaintiffs continue to assert that the Defendant
installed and maintained the pipe. The Township alleges
that the Plaintiffs, either personally or through the use of
private contractors, altered the storm water sewer system
by adding the pipe and then crushed the pipe, resulting in
the damages claimed.

This issue was highly contested. That is why our system
of justice allows the use of jurors to act as fact finders and
ultimately decide who altered the storm sewer system. With
each party asserting the other installed and maintained the
subject pipe, this Court had no choice but to allow the issue
to go to the jury.

Plaintiff Husband, David Eaborn, testified that upon
examination of the property prior to sale (November of
2000), he identified a piece of plastic pipe that measured
eighteen (18) inches. (Tr. at 54). Plaintiff Husband went on
to testify as to problems he later experienced with the deten-
tion pond located within the Township easement. Husband
discussed the elevated level of water the detention pond was
holding, which would rise to two to three feet in depth. (Tr.
at 60). Husband was concerned with the danger the pond
posed to his young children and contacted Township in
hopes that they would rectify the problem. (See Id.).

The Township attempted to rectify this problem by dump-
ing “rocks and stuff” into the pond to lower the depth of the
water accumulating in the detention pond. (Tr. at 61). To

accomplish this work the Township used heavy equipment,
e.g. bulldozers, and accessed the property through Plaintiffs’
yard. (Tr. at 61-62). Husband further testified to accomplish
this, the bulldozers needed to back over the subject pipe. (Tr.
at 62-63). The bulldozers were driving on or around the pipe
in question for approximately one week. (Tr. at 63).

When Husband was asked directly regarding his knowl-
edge of the origin of the subject black pipe, the pipe at issue
which is charged with causing the flooding, the following
exchange took place:

Q. Now, just so we’re clear for the record, the old
black pipe, the 18-inch black pipe that was shown
on Mr. Garlitz’s survey, did you put that pipe in?

A. No, I did not put that pipe in.

Q. Do you know who put that pipe in?

A. No, I do not know who put that pipe in.

Q. Did you hire anybody to put that pipe in?

A. No, I did not.

Q. Did you ever have any excavation work done on
your property since you have owned the property?

A. Other than when they just had to level it a little
bit for the swimming pool. That was the only thing
that we had.

Q. That was directly behind your house; right?

A. Yes.

Q. That was not in the easement, was it?

A. No. No. That was on my property. (Tr. at 88-89).

Defendant maintains that the question of ownership is
one of law. The property, including the storm system, was
located within the Defendant’s right of way. The property
was maintained by the Township. All work completed on the
site was done by the Township. Further, the plastic pipe in
question was ultimately replaced by the Defendant with a
new similar pipe after the flooding of the Plaintiff ’s home.
The question of who installed the original corrugated pipe
was the crux of this litigation and a proper issue to be decid-
ed by the jury.

The Defendant’s second assignment of error, designated
as “b,” is covered above. This Court denied post-trial relief
based on the testimony and evidence proffered at trial. It is
obvious that the jury concluded the Defendant owned and
damaged the subject pipe and Defendant offers no credible
reasons to the Court to disturb the jury’s verdict.

Defendant’s next three (3) claims of error focus on the
expert testimony of Plaintiffs’ surveyor, specifically that his
testimony was no different than that of a layperson. The
Pennsylvania Rules of Evidence state, “if scientific, techni-
cal or other specialized knowledge beyond that possessed by
a layperson will assist the trier of fact to understand the evi-
dence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training or educa-
tion may testify thereto in the form of an opinion or other-
wise.” (Pa.R.E. 702).

Defendant asserts that Mr. Garlitz’s testimony lacked the
necessary qualities to be considered an expert. At trial,
Garlitz testified that he had been employed as a registered
Pennsylvania Professional Land Surveyor for more than
thirty (30) years and a Pennsylvania DEP certified Sewage
Enforcement Officer with multiple professional affiliations.
(Tr. at 40-42). Garlitz has also served as an expert witness
consultant to the Pa. Department of State since 2002. (Id.).
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Additionally, Garlitz had previously served as expert witness
in prior litigations. (Tr. at 41). It can hardly be disputed that
Garlitz is an expert in this field.

Defendant claims that Plaintiffs failed to comply with the
Pennsylvania Rules of Civil Procedure, specifically §4003.5,
in that, Garlitz failed to provide an expert report prior to tes-
tifying at trial, yet Defendant’s Matters Complained of are
not concerning Garlitz’s expert opinion, but rather the fact
that his testimony, “was no different than a layperson.” (See
Matters Complained of (c.)).

Garlitz appeared as both an expert witness and a fact
witness. Garlitz was called to the residence in November of
2000 to prepare a survey of the property. At trial Garlitz
testified to the existence and exact location of the
Defendant’s storm pipe, which is the subject of this litiga-
tion, as well as boundary lines, the demarcation of the ease-
ment, etc. (Tr. at 43-46).

Any error that may have occurred concerning Garlitz was
harmless and was corrected by the Pennsylvania Standard
Jury Instruction concerning expert testimony. The jury was
charged that they were, “not bound by an expert’s opinion
merely because they are an expert. You may accept or reject
it. As in the case of any other witness give it the weight, if
any, to which you deem it is entitled.” (Tr. at 263, see also Pa.
SSJI §5.30). To suggest that Garlitz’s “opinion testimony”
was in any way determinative of the jury’s verdict is specu-
lative at best. It may well have been that his factual testimo-
ny was of importance to the jury.

It must also be noted that Defendant failed to object dur-
ing the testimony concerning the site work taking place in
November of 2004 and matters concerning same should be
deemed waived.

Defendant’s last claim of error was this Court’s decision
to allow Plaintiff to introduce evidence as to the decreased
value of their home as “property losses” under the Political
Subdivisions Tort Claims Act. Defendant concedes that
“property losses” are a recoverable item of damages but
objects to the Plaintiffs recovering for any diminution of
value due to the flooding.

The Political Subdivision Tort Claims Act (hereinafter
“PSTCA”) states:

A dangerous condition of the facilities of steam,
sewer, water, gas or electric systems owned by the
local agency and located within rights-of-way,
except that the claimant to recover must establish
that the dangerous condition created a reasonably
foreseeable risk of the kind of injury which was
incurred and that the local agency had actual
notice or could reasonably be charged with notice
under the circumstances of the dangerous condi-
tion at a sufficient time prior to the event to have
taken measures to protect against the dangerous
condition.

(42 Pa.C.S. §8542(b)(5)).

The evidence at trial satisfies this Court that it is undis-
puted that this system was owned by the Township and locat-
ed within the right-of-way. The flooding that occurred is the
precise danger associated with a storm sewer system. The
Township installed and serviced this system prior to the
event, at times using heavy equipment on and around said
pipe. The pipe was ultimately replaced by the Defendant
with a new similar pipe after the destruction and failure of
the old pipe. Notice of the danger or potential danger can
reasonably be charged to the Defendant.

Further, “it is well settled that the issue of whether a dan-
gerous condition exists is not a question of law, but rather a
question of fact for the jury to resolve.” (Dean v. PennDOT,

751 A.2d 1130, 1133 (Pa. 2000)).
It is a matter of public record that the Plaintiffs’ proper-

ty was reassessed after this incident. It is also public record
that Plaintiffs’ fair market value of their home decreased
from $185,900 to $142,010. This reduction was a direct result
of the flooding that occurred. (See Trial Exhibit 11).

Defendant suggests that Plaintiffs are entitled to the
value of a washer and dryer, tools, etc., moveable objects
destroyed by the flooding, but not the future loss associated
with the eventual sale of their property. This Court does not
agree. Damages are meant to be compensatory, i.e., ‘to make
the plaintiff whole.’ Defendant’s idea of an appropriate item
of damages fails to include the effect of disclosing on a
future Seller’s Disclosure Statement that the property was
damaged by sewer water.

Allegheny County saw fit to reduce the assessment after
the subject water damages. It is obvious a reduction in value
took place and the jury saw fit to ascribe at least some part
of the reduction to the conduct of Defendant and to award
damages to Plaintiff. The verdict of $40,000 does not equal
the total reduction in assessment, i.e. $43,890 ($185,900 –
$142,010). Accordingly, it cannot be assumed that the verdict
was based solely on the reduction in the assessed value of the
property. The Plaintiff introduced other elements of damage,
which it can be fairly assumed were also evaluated by the
jury in reaching its verdict.

IV. CONCLUSION
For the aforesaid reasons, this Court respectfully

requests the Commonwealth Court of Pennsylvania to affirm
the Order dated April 10, 2008.

BY THE COURT:
/s/Della Vecchia, J.

Dated: August 20, 2008

Major Mid-Atlantic Distributors, Inc.
f/k/a Three Rivers Juice

and Soda Company, Inc. v.
Jones Soda Company, Inc. f/k/a

Urban Juice and Soda Company, Inc.
and A.J. Silberman & Company

Arbitration—Venue

1. Case was remanded by Superior Court, directing trial
court to conduct two-part test to determine whether a valid
agreement to arbitrate existed between the parties and if so,
whether the parties’ dispute is within the scope of the arbi-
tration provision.

2. The Court sustained Jones Soda’s preliminary objec-
tion to venue and dismissed the amended complaint without
prejudice to Plaintiff ’s right to pursue arbitration in Seattle,
finding that an agreement to arbitrate existed and that the
parties’ dispute was within the scope of the arbitration
agreement.

3. The Court based its finding that an agreement to arbi-
trate existed on numerous documents exchanged between
the parties. Although the parties never formalized the
agreement, both parties’ documents contained arbitration
provisions.
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4. Plaintiff ’s essential complaint was that Jones Soda ter-
minated the agreement without cause, and the court found
that dispute to be one arising out of the Agreement.

(Lynn E. MacBeth)

Gerard J. Cipriani for Plaintiff.
Bethann R. Lloyd for Jones Soda Company.
Bruce Fox for A.J. Silberman & Company.

No. GD 06-013708. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., October 17, 2008—This appeal arises

from my order of July 25, 2008, sustaining the preliminary
objection to venue of Defendant Jones Soda Company [Jones
Soda] and dismissing Plaintiff ’s complaint as to Jones Soda
without prejudice to Plaintiff ’s right to pursue arbitration in
Seattle, Washington. The relevant facts of this case are
detailed in my first opinion dated February 21, 2007, written
pursuant to Defendant Jones Soda’s appeal from my order
dated December 28, 2006 overruling Jones Soda’s prelimi-
nary objection to venue.1

On November 26, 2007, the Superior Court vacated my
order dated December 28, 2006, which overruled Jones
Soda’s preliminary objection to venue. The Court remanded
the case for additional proceedings and directed this court
to conduct

[t]he two-part test to determine: 1) whether a valid
agreement to arbitrate exists between the parties;
and, 2) if such an agreement exists, whether the
parties’ dispute is within the scope of the arbitra-
tion provision.

On February 13, 2008, I ordered the parties to appear for a
conciliation on February 27, 2008. Since the case did not
settle at that time, on March 18, 2008, I issued an order for
additional stipulations and discovery on the arbitration
issue as well as a briefing schedule. On May 21, 2008, at the
parties’ request, I extended the discovery deadline to June
18, 2008. After I received and reviewed the briefs, I filed
the order at issue sustaining Jones Soda’s preliminary
objection to venue and dismissing the amended complaint
without prejudice to Plaintiff ’s right to pursue arbitration
in Seattle, Washington. On August 4, 2008, Plaintiff
appealed from that order.

Before addressing the merits of the appeal, I must com-
ment on the appealability of the order. Regardless of
whether the order is considered as the sustaining of a pre-
liminary objection to venue, or as the granting of a petition
to compel arbitration, it is not appealable. As a general rule,
a final order must dispose of all claims and all parties.
Pa.R.A.P. 341(b)(1). Because Silberman is still in this case,
the order of July 25, 2008 does not dispose of all parties.

In the prior appeal in this case, the Superior Court noted
the exception to the general rule, set forth at Pa.R.A.P.
341(b)(2), where an order is expressly defined as a final
order by statute. Pointing out that the Uniform Arbitration
Act permits an appeal to be taken from an order denying an
application to compel arbitration, 42 Pa.C.S.A. §7320(a)(1),
the Superior Court found that the prior order was indeed
appealable.

However, the converse is not true. “Typically, a trial
court’s order directing a dispute to arbitration will not be
deemed final, as it does not address the merits of the par-
ties’ claims but merely transfers their existing dispute to
another forum in accordance with the arbitration provision
of the underlying contract.” See Schantz v. Dodgeland, 830
A.2d 1265, 1266-7 (Pa.Super. 2003). The Arbitration Act

does not allow an appeal from an order compelling arbitra-
tion. See Maleski v. Mutual Fire, Marine and Inland Ins. Co.,
633 A.2d 1143 (Pa. 1993). Thus, the appeal should be
quashed as interlocutory.

Assuming that the Superior Court decides not to quash
the appeal, the order should be affirmed. The remainder of
this opinion addresses the following issues as directed by the
Superior Court: 1) whether there is a valid agreement to
arbitrate; and 2) whether the parties’ dispute is within the
scope of the arbitration provision.

The standard of review in a case where a trial court
denies a motion to compel arbitration “is limited to deter-
mining whether the trial court’s findings are supported by
substantial evidence and whether the trial court abused its
discretion.” Callan v. Oxford Land Development, 858 A.2d
1229 (Pa.Super. 2004).2 If the trial court determines that a
valid arbitration agreement exists and the plaintiff ’s claim is
within the scope of the agreement, the controversy must be
submitted to arbitration. Id. Callan further held that “(1)
arbitration agreements are to be strictly construed and not
extended by implication; and (2) when parties have agreed
to arbitrate in a clear and unmistakable manner, every rea-
sonable effort should be made to favor the agreement unless
it may be said with positive assurance that the arbitration
clause involved is not susceptible to an interpretation that
covers the asserted dispute.” Id. Furthermore, “[a]n agree-
ment to arbitrate disputes arising from a contract encom-
passes tort claims where the facts which support a tort
action also support a breach of contract action.” Id.

In this case, numerous letters and drafts were exchanged
between the parties, which resulted in a final draft version
where both sides agreed to arbitrate disputes in Washington.
On September 25, 1998, Jones Soda sent a letter to Plaintiff
which included the arbitration provision at issue here. That
provision provided for arbitration for any dispute arising out
of this agreement to be entertained in Washington. On
February 2, 1999, Plaintiff replied by changing the venue of
the arbitration to Allegheny County, Pennsylvania. Rather
than signing the agreement at this point, Jones Soda then
sent the “First Distribution Agreement” or “July
Agreement” to Plaintiff which changed the venue for arbi-
tration back to Washington. On August 10, 1999, Plaintiff
sent a letter to Jones Soda objecting to arbitration in
Washington and suggesting Pennsylvania for dispute resolu-
tion purposes.3 Negotiations continued and on May 22, 2000,
Plaintiff sent a new draft agreement to Jones Soda providing
for arbitration, but making no reference to venue. On
December 13, 2000, Plaintiff sent Jones Soda a revised
agreement conceding that disputes should be arbitrated in
Seattle, Washington.

Paragraph 48 of Plaintiffs Amended Complaint is dispos-
itive. It states “Finally, after protracted negotiations,
Plaintiff forwarded a “Revised Distribution Agreement” to
Jones Soda on December 13, 2000 reflecting all of Jones
Soda’s requested revisions as well as modifications made
necessary by the proposed expansion of Jones Soda into
other markets. (A true and correct copy of the Proposed
Final Distribution Agreement is attached to Plaintiff ’s origi-
nal complaint as Exhibit U).”

This averment leaves little question that Plaintiff ’s own
version of the Distribution Agreement contained the follow-
ing statement in Paragraph 18–“Venue for all arbitration
shall lie in Seattle, Washington.” Even though Plaintiff and
Jones Soda never formalized this agreement, both parties
had now agreed to resolve disputes by arbitration with venue
being in Washington.

The second issue before me is whether this dispute falls
into the scope of that arbitration provision. The arbitration
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provision is broad and refers only to “any controversy, dis-
pute or claim arising out of or in connection with the
Agreement.” See Paragraph 18.1 of Exhibit U to Plaintiff ’s
original complaint. Plaintiff ’s essential complaint is that
Jones Soda terminated the agreement between itself and
Jones Soda without cause. See paragraph 162 of Plaintiff ’s
Amended Complaint. Certainly, that is a dispute arising out
of the Agreement.

Because there was a valid agreement to arbitrate
between the parties and the dispute falls into the scope of
that agreement to arbitrate, the Superior Court should
affirm my order dated July 25, 2008 sustaining Jones Soda’s
preliminary objections and dismissing the case without
prejudice to Plaintiff ’s right to pursue arbitration in
Washington.

BY THE COURT:
/s/Strassburger, J.

Dated: October 17, 2008

1 That Superior Court appeal is docketed at 164 WDA 2007.
My opinion also addressed the appeal of Defendant A.J.
Silberman [Silberman] from my December 28, 2006 order,
which overruled Silberman’s preliminary objection to venue
as well as Jones Soda’s. The appeal as to Silberman was
docketed at 100 WDA 2007, and my order was affirmed by
the Superior Court.
2 This standard of review is for an order denying a motion to
compel arbitration; since this order is not appealable, there
is no case law setting forth a standard of review for the
appeal of a grant of a motion to compel arbitration.
Nonetheless, there does not appear to be any reason why a
different standard should apply.
3 This letter listed numerous problems and deficiencies with
Defendant’s proposal.

Commonwealth of Pennsylvania v.
Robert Lynn Cash

Sentencing—Merger

1. Defendant was found guilty of two counts of involun-
tary deviate sexual intercourse, one count of robbery, one
count of burglary, one count of criminal conspiracy, five
counts of terroristic threats, five counts of unlawful
restraint, five counts of recklessly endangering another per-
son, and five counts of simple assault. Defendant was sen-
tenced to an aggregate sentence of 36 years.

2. The Court reinstated the Defendant’s appellate rights.

3. The Court found that the crimes of robbery, terroristic
threats, and simple assault, for which Defendant was sen-
tenced, should have been merged for the purpose of sentencing.

4. Due to the discrepancies regarding merger, case
remanded for the purpose of resentencing.

(Danielle D. Rawls)

Michael Streily for the Commonwealth.
David B. Chontos for Defendant.

CC Nos. 200500844. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., September 5, 2008—On February 23, 2007,

the appellant, Robert Cash, (hereinafter referred to as
“Cash”), was found guilty of two counts of involuntary devi-
ate sexual intercourse, one count of robbery, one count of
burglary, one count of criminal conspiracy, five counts of ter-
roristic threats, five counts of unlawful restraint, five counts
of recklessly endangering another person, and five counts of
simple assault.1 A presentence report was ordered and after
receipt and review of that presentence report, Cash was sen-
tenced on May 17, 2007, to an aggregate sentence of thirty to
sixty years to be followed by seventy years probation, during
which he was to have no contact with the victims.

Cash did not file any timely post-sentencing motions nor
did he file a direct appeal to the Superior Court from the
imposition of his sentence. However, on November 29,
2007, Cash filed a petition for post-conviction relief seeking
to reinstate his appellate rights and after receipt and
review of that petition, this Court granted that petition,
thereby reinstating his appellate rights. Cash then filed
post-sentencing motions, which motions were denied. From
the denial of his post-sentencing motions, Cash has filed a
timely appeal and was directed pursuant to Pennsylvania
Rule of Appellate Procedure 1925(b) to file a concise state-
ment of matters complained of on appeal. Suffice it to say
that while he has complied with the directive contained in
Pennsylvania Rule of Appellate Procedure 1925(b), his
statement is anything but concise since it consists of thirty-
seven pages. The essence of his first claim of error is that
this Court erred in giving instructions not only as to each
and every crime but, also, with respect to instructions on
accomplice liability and co-conspirator liability. Cash also
maintained that the evidence was insufficient to support
the convictions for the crimes of terroristic threats, reck-
lessly endangering another person, unlawful restraint and
simple assault. Cash finally maintains that his sentences
are illegal and violate the double jeopardy clause of the
United States and Pennsylvania Constitutions since he was
sentenced on counts, which should have merged for the
purpose of sentencing. In addition, Cash maintains that this
Court did not consider the guidelines that were applicable
to his case and that his sentences were excessive. Finally,
Cash maintains that this Court should have recused itself
from sentencing him.

Sometime during the day on November 16, 2004, Cash
called his cousin, Joshua Cash, (hereinafter referred to as
“Joshua”), and asked him if he wanted to help him rob a
house. Cash told his cousin where the house was and that he
believed that it was a stash house for a drug dealer and that
the house contained some marijuana. Joshua agreed to help
his cousin and later that day they met up with William
Chaffin, (hereinafter referred to as “Chaffin”), and the three
of them agreed that they would participate in this robbery.
Cash and Chaffin each had handguns and Chaffin had a
sawed-off shotgun. At approximately 1:00 a.m. on November
17, 2004, the three of them went to the home of Terri Matlas,
(hereinafter referred to as “Matlas”), located at 2915 Idaho
Street, McKeesport, Pennsylvania. The three of them
climbed up on the roof and entered the residence through a
second floor window and then came down the steps into the
living room where they confronted Matlas, her daughter
Jennifer Matlas, (hereinafter referred to as “Jennifer”), and
her two children, Jatasia and Carytos, and Tianna Williams,
(hereinafter referred to as “Tianna”), the girlfriend of
Matlas’ son, Robert Warren. When these three individuals
came into the living room, Matlas screamed and demanded
to know how they got into her house. They then pointed their
guns at the women and the children, including Cash who
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pointed the gun to the head of one of the children. Joshua
demanded to know where the money and drugs were and the
women indicated that they did not know anything about
drugs. Each individual was wearing dark clothing and
Joshua and Chaffin had masks on which covered their faces
to just below their eyes. Cash had a gray hoodie on which he
had up over his head.

When the women did not produce any drugs or money,
they were searched and patted them down. Unsure of
whether or not they had anything on them, Joshua demand-
ed that Jennifer and Tianna take off their clothes. Once the
two women had stripped naked, Matlas took the children
from the living room into the dining room but they could still
see what was occurring in the other room. Joshua then
demanded that Tianna perform oral sex on Jennifer, which
Tianna refused to do.  At some point Joshua took Tianna into
the living room and was attempting to unzip his pants and
have her perform oral sex on him, but when Joshua could not
undo his pants, he told Tianna to go into the dining room and
perform oral sex on Cash. Joshua then began to look around
the first floor of the house for the suspected drugs and
money. He then ordered Jennifer, at gunpoint, to also per-
form oral sex on Cash. While the two women were perform-
ing oral sex on Cash, his hoodie slipped away and they got a
chance to view his face unobstructed.

When Tianna was finished performing oral sex on Cash,
Joshua told her to go into the kitchen where she was con-
fronted by Chaffin. Chaffin, at gunpoint, demanded that
Tianna perform oral sex on him and after two or three min-
utes of performing oral sex on him, Chaffin then raped
Tianna. While this was occurring in the kitchen, Cash
demanded that Jennifer engage in sexual intercourse with
him. Cash was seated on the couch and had her sit in his lap
while he proceeded to sexually assault her at gunpoint.
During this sexual assault Cash’s hoodie once again came
loose and during the five minutes that she was being assault-
ed, Jennifer looked directly into Cash’s face.

While these sexual assaults were occurring, Joshua went
through the house to look for the suspected drugs and money
but he was unable to find any drugs. He took what he could
find, which was some money, jewelry, a DVD player, a
DVD/VCR player, and a pit-bull puppy. In the middle of
these sexual assaults, there was a knock on the front door
and Tianna knew that was Warren, her boyfriend and son of
Matlas, who was coming home. Cash, Joshua and Chaffin
grabbed the stolen items and then ran out the back door to
escape. When Warren found out what happened, he wanted
to chase after these individuals but the women prevailed on
him not to since they did not want him to get hurt knowing
that all three of the individuals were armed. Everyone then
went to Jennifer’s boyfriend’s house who demanded that
they go to the hospital and contact the police. The women
went to McKeesport Hospital and rape-screening kits were
done on both Tianna and Jennifer. Seminal material was
found in Tianna’s underwear and a test on that material indi-
cated that it had come from Chaffin. There was no DNA
match with respect to Cash since he had used a condom
when he was sexually assaulting Jennifer.

The police became involved in the investigation because
of the sexual assaults and Jennifer indicated to the investi-
gating officer that she heard on the street the names of some
of the people who might be involved, one of whom might be
Cash. Several days later a photo array was presented to both
Jennifer and to Tianna and they positively identified Cash
as the individual who sexually assaulted them. As the inves-
tigation continued, Joshua became a suspect and a photo
array containing his picture was given to the women but
they were unable to identify him. When the police identified

Joshua he acknowledged his participation in the burglary
and robbery and then agreed that he would become a
Commonwealth witness. After he was arrested and a pre-
liminary hearing was scheduled, both Jennifer and Tianna
identified Joshua and Chaffin as the other two individuals
involved in these crimes.

Cash’s initial claim of error is that the instructions with
respect to all of the charges and on co-conspirator liability
and accomplice liability to the jury were not only incom-
plete but also incorrect. An appellate review of a Trial
Court’s charge must involve consideration of the charge as
a whole to determine whether or not it was fair, complete
and accurate. Commonwealth v. Saunders, 529 Pa. 140, 602
A.2d 816 (1992). This review does not consider whether or
not certain magic words were used but, rather, it is the
effect of the charge in its entirety that is considered.
Commonwealth v. Ohle, 503 Pa. 566, 470 A.2d 61 (1983). A
Trial Court is free to choose its own words in providing
instructions to a jury as long as they fairly, adequately and
correctly convey the law to that jury. Commonwealth v.
McComb, 462 Pa. 504, 341 A.2d 496 (1975). As long as the
Trial Court’s charge fully and adequately explains the rele-
vant legal principles that are at issue, the charge is correct
and will be upheld on appeal. Commonwealth v. Kyle, 367
Pa.Super. 484, 533 A.2d 120 (1987).

Before a reviewing Court can consider the charge to a
jury, it must ensure that the claimed issues have not been
waived. Pursuant to Pennsylvania Rule of Criminal
Procedure 647, a specific objection must be made to the
charge before the jury retires to deliberate. The failure to
make a specific objection to a charge prior to a jury com-
mencing deliberations, waives those alleged claims of error.
In Commonwealth v. Garcia, 585 Pa. 160, 888 A.2d 633, 636
(2005), the Supreme Court acknowledged the need for a
timely objection being made in order to preserve that issue
for appellate review.

Turning first to the Commonwealth’s contention
that the issue in this case was waived when
Appellant failed to object to the charge as required
by Rule 647(b), the response to this argument is
controlled by our recent decision in
Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d
220, 2005 WL 3203051 (Pa. 2005). In Pressley, we
clarified the proper procedure to preserve an issue
respecting proposed jury instructions under the
Pennsylvania Rules of Criminal Procedure.
Consistent with the Commonwealth’s position, we
held that the Rules “require a specific objection to
the charge or an exception to the trial court’s rul-
ing on a proposed point to preserve an issue
involving a jury instruction.” Id. at *3, 584 Pa. 624,
887 A.2d at 220, 224.

After this Court had instructed the jury as to what the
applicable law was with regard to the charges that had been
filed against Cash, both the Commonwealth and Cash were
asked whether or not they had any additions or corrections
to the charge and both sides indicated that they did not.
Again, when the jury was recharged, counsel were asked if
there were any additions or corrections and, once again,
there were no additions or objections made to the additional
charge. Since Cash failed to make a timely objection to the
charge, these claims of error were waived.

Cash’s next assertion of error is that the evidence was
insufficient to support the convictions for the charge of ter-
roristic threats, recklessly endangering another person,
unlawful restraint and simple assault. In reviewing a claim
that the evidence was insufficient to support a conviction,
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the evidence must be viewed in the light most favorable to
the Commonwealth and the Commonwealth is entitled to all
favorable inferences, which may be reasonably drawn from
that evidence. Commonwealth v. Hanes, 361 Pa.Super. 357,
522 A.2d 622 (1987). If a jury could have reasonably deter-
mined from the evidence educed that all of the necessary
elements of the crime were established then the evidence
would be deemed sufficient to support the verdict.
Commonwealth v. Berkowitz, 415 Pa.Super. 505, 609 A.2d
1338 (1992).

The evidence presented by the Commonwealth was
more than sufficient to demonstrate that the Common-
wealth had proven all of the elements of these crimes
beyond a reasonable doubt. Three armed men broke into
Matlas’ house, corralled the five victims and then shuttled
them from the living room to the dining room and back
while pointing guns at their heads, including the heads of
the small children, demanding drugs and money. These
intruders informed all of the individuals there that if they
did not comply with their demands that they would kill
them, each time pointing a gun at one of the individuals’
heads. The evidence in this case clearly and unequivocally
demonstrates that Cash and his co-conspirators not only
raped and sodomized these women, but also engaged in a
course of conduct that was designed to terrorize them so
that they would comply with their requests.

Cash’s final claim of error is that he was sentenced on
crimes that should have merged for the purposes of sentenc-
ing and, accordingly, his sentences are illegal and in viola-
tion of the double jeopardy protection clause in the United
States Constitution. In Commonwealth v. Gatling, 570 Pa. 34,
807 A.2d 890 (2002), the Pennsylvania Supreme Court did an
extensive analysis of the history of the doctrine of merger
and announced a new rule in making a determination as to
whether or not a merger analysis is necessary at the time of
sentencing. In that case, Gatling was convicted of indecent
assault and corruption of the morals of a minor with respect
to an incident that occurred in September of 1996 and also
was convicted of statutory sexual assault and corruption of
the morals of a minor with respect to an incident that
occurred approximately a month later with the same victim.
That Court, in defining the standard by which a merger
analysis must take place, stated as follows:

To the extent that our merger jurisprudence is
confusing, we now definitively state, for bench and
bar, the standard for determining when convic-
tions should merge for the purposes of sentencing.
The preliminary consideration is whether the facts
on which both offenses are charged constitute one
solitary criminal act. If the offenses stem from two
different criminal acts, merger analysis is not
required. If, however, the event constitutes a single
criminal act, a court must then determine whether
or not the two convictions should merge. In order
for two convictions to merge: (1) the crimes must
be greater and lesser-included offenses; and (2)
the crimes charged must be based on the same
facts.FN9 If the crimes are greater and lesser-
included offenses and are based on the same facts,
the court should merge the convictions for sen-
tencing; if either prong is not met, however, merg-
er is inappropriate.

FN9. One crime is a lesser-included offense of
another crime if, while considering the underlying
factual circumstances, the elements constituting
the lesser crime as charged are all included within
the elements of the greater crime, and the greater

offense includes at least one additional element
that is not a requisite for committing the lesser
crime. Thus, in a situation where the crimes, as
statutorily defined, each have an element not
included in the other but the same narrow fact sat-
isfies both of the different elements, the lesser
crime merges into the greater-inclusive offense for
sentencing. 807 A.2d at 899.

That Court further went on to find the circumstances that
would militate against a merger analysis.

Thus, the rule that we now announce is that an
overarching chain of events does not constitute a
single criminal act when there is a break in that
chain. A break requires both that: (1) the acts con-
stituting commission of the first crime were com-
pleted before the defendant began committing the
second crime; and (2) proof of the second crime did
not in any way rely on the facts necessary to prove
the first crime. In addition, the break must be
either: (1) a significant temporal lapse; or (2)
where applicable, indicated by a change in the
criminal intent of the defendant at some point dur-
ing the sequence. Where a defendant is convicted
of two or more crimes and there is no break, the
court must then proceed to the merger analysis as
above described. If the acts that make-up the first
crime are complete before the defendant begins the
second crime, if proof of the second crime does not
rely on any of the facts supplying proof of the first
crime, and if there is either a significant temporal
break or a change in the defendant’s intent, the
defendant will have committed multiple criminal
acts. 807 A.2d at 900.

The sentencing code has codified the doctrine of merger and
provides as follows:

No crimes shall merge for sentencing purposes
unless the crimes arise from a single criminal act
and all of the statutory elements of one offense are
included in the statutory elements of the other
offense. Where crimes merge for sentencing pur-
poses, the court may sentence the defendant only
on the higher graded offense. 42 Pa.C.S.A. §9765.

Using the Sentencing Code and the directive of the Supreme
Court set forth in Gatling, supra, it is clear that some of the
crimes for which Cash was sentenced should have merged
for the purpose of sentencing.

In Commonwealth v. Welch, 291 Pa.Super. 1, 435 A.2d 189
(1981), it was determined that the crimes of robbery and
simple assault merge for the purpose of sentencing. With
regard to the question as to whether or not the crimes of rob-
bery and unlawful restraint merge for the purpose of sen-
tencing using the analysis set forth in Gatling, supra and
Commonwealth v. Williams, 521 Pa. 556, 559 A.2d 25 (1989),
it is clear that those crimes do not merge for the purpose of
sentencing. Cash also maintains that the charge of robbery
and terroristic threats should have merged for the purpose
of sentencing using the Gatling, supra analysis since these
crimes arise out of the same criminal incident. Accordingly,
in light of Commonwealth v. Walls, 303 Pa.Super. 284, 449
A.2d 690 (1982), it is clear that those crimes should have
merged for the purpose of sentencing. With regard to the
claim of recklessly endangering another person and simple
assault, these crimes should have merged for the purpose of
sentencing. See, Commonwealth v. Thomas, 879 A.2d 246
(Pa.Super. 2005).
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Finally, with respect to the charges of burglary and sim-
ple assault, Cash maintains that these charges should also
charge for the purpose of sentencing since the jury could
have believed that he entered the Matlas residence for the
purpose of committing the crime of simple assault. See,
Commonwealth v. Benchoff, 700 A.2d 1289 (Pa.Super. 1997).
The problem with this contention, however, it clearly
ignores the record in this particular case and the testimony
of Cash’s co-conspirator. Joshua testified at the time of trial
that Cash called him and told him he wanted to burglarize
the Matlas house because he believed that that is where
marijuana was being stored. Obviously the crime that was
envisioned in this case was not a simple assault but, rather,
a theft. In accordance with Commonwealth v. Wienckowski,
371 Pa.Super. 153, 537 A.2d 866 (1988), the crimes of burgla-
ry and simple assault do not merge unless the object of the
burglary was a simple assault.  In this case, the object of the
burglary was a theft.

In light of this Court’s observation that it was in error
when it sentenced Cash for crimes that should have merged
for the purpose of sentencing, it is clear that this Court’s
sentencing scheme will be disturbed by vacating a portion
of Cash’s sentence. This Court intended that Cash serve a
lengthy period of incarceration and that he be under contin-
ued supervision once he was paroled from his sentence.
Since it is clear that some of Cash’s sentences should be
vacated thereby disturbing this Court’s sentencing
schemes, the case should be remanded for the purpose of
resentencing Cash. Commonwealth v. Williams, 71 A.2d 254
(Pa.Super. 2005).

BY THE COURT:
/s/Cashman, J.

Dated: September 5, 2008

1 Cash was found not guilty of two counts of rape and one
count of possession of a firearm without a license.

Commonwealth of Pennsylvania v.
Martha Bell Fenchak and Alzheimers

Disease Alliance of Western Pennsylvania
a/k/a Disease Alliance Alzheimer’s

Criminal—Constitutional—PA Evidence

1. Throughout the years, the Defendant nursing home
administrator, Martha Bell, and her corporate co-conspirator
nursing home Atrium had staffing problems and service
issues. In particular, complaints ranged from patients having
bedsores because they were not being turned regularly, to
patients being unclean and allowed to remain in soiled gar-
ments and of patients being wanderers.

2. On October 26, 2001, Ms. Mabel Taylor, a resident and
patient at the nursing home, was found dead, face-down out-
side the hospital. Nurses allegedly attempted to cover-up the
cause of death, cleaning the body, and placing Ms. Taylor in the
bed in her room. Her family was told she died in her sleep.

3. At the request of her family, an autopsy was performed
by the coroner. The coroner testified that as a result of the
cold temperatures and stress of being outside and unable to
get back inside, pressure was exerted on Ms. Taylor’s dis-
eased heart, causing an arrhythmia which led to her death to

a degree of medical certainty.

4. Both defendants have alleged that this Court erred in
permitting the Commonwealth to present medical expert
testimony as to the cause of death when that testimony fell
below the standard within a reasonable degree of medical
certainty.

5. The Commonwealth’s expert stated unequivocally and
with a degree of medical certainty that Ms. Taylor’s death
was caused by a cardiac arrhythmia due primarily to stress
and previous medical condition. Pennsylvania Rule of
Evidence 702 permits the introduction of expert testimony
by witnesses qualified by experience, training, knowledge or
education to render such an opinion. There is no require-
ment that certain magical words be used in order to validate
an expert opinion. What is necessary, however, is that an
expert witness may not guess or offer an opinion based
merely on conjecture. The requirement that an expert opin-
ion be based upon a reasonable degree of certainty applies
only to the substance of that individual’s testimony and not
to the use of magic or descriptive words.

6. The Court also found that some prior bad act testimony
regarding the nurses and staff involved was admissible.
Evidence of these bad acts can be admitted as long as it is rel-
evant to the subject matter under review and is not designed
solely for the purpose of punishing or prejudicing a defen-
dant. The court found that some of the testimony was offered
to demonstrate Bell’s continual neglect of her patients.

7. Applying the standard from Commonwealth v. Howard,
265 Pa.Super. 535, 402 A.2d 674 (1979), the Court also found
that the Commonwealth clearly met its burden of proving
each and every one of the elements of the offenses charged
beyond a reasonable doubt. The Defendants’ conduct
demonstrated a conscious disregard for the safety of its res-
idents and that they were aware of the staffing problems. 

8. The Court also specifically addressed the assertion by
Bell regarding hearsay statements of Galati and other nurs-
es who testified regarding the occurrences which led to the
death of Ms. Taylor. Statements by Ms. Galati were admissi-
ble under Pennsylvania Rule of Evidence 803 (25) (a)-(e)
because they were made in furtherance of a conspiracy, and
functioned as an admission of an employee of a party.
Pennsylvania Rule of Evidence 803 (25) (a)-(e).

(Danielle D. Rawls)

Michael Streily for the Commonwealth.
Kenneth A. Snarey for Defendants.

CC Nos. 200405045; 200405047. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., September 5, 2008—After five and one-half

weeks of testimony given by sixty-eight witnesses, which
testimony encompasses three thousand, five hundred fifty-
five pages of transcript, the appellant, Martha Bell, (here-
inafter referred to as “Bell”), and her corporate co-conspir-
ator, (hereinafter referred to as “Atrium”), were convicted of
the crimes of involuntary manslaughter, neglect of the care
of a dependent person, recklessly endangering another per-
son and criminal conspiracy. Both Bell and Atrium filed
timely appeals from the imposition of the judgment of sen-
tence and were directed to file a concise statement of mat-
ters complained of on appeal, with which both appellants
have complied.
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In their statements of matters complained of on appeal,
both Bell and Atrium have alleged that this Court erred in
permitting the Commonwealth to present medical expert
testimony as to the cause of death when that testimony fell
below the standard of within a reasonable degree of medical
certainty. Both appellants next maintain that this Court
erred in permitting testimony with respect to the attendance
at a vitamin seminar by Bell and two employees of Atrium
when that information had no relevance to the victim’s death
and that the seminar was a pyramid scam. The appellants
also maintain that the evidence was insufficient to support
the verdicts that were rendered in these cases and as a corol-
lary to that argument, have also suggested that the verdicts
were against the weight of the evidence.

Bell has also suggested in her original and supplemental
concise statements of matters complained of on appeal that
this Court erred in admitting the hearsay statements of
Bell’s co-conspirator, Kathleen Galati, (hereinafter
referred to as “Galati”), since those testimonial statements
were permitted despite the fact that the nursing home
industry is highly regulated and requires written reports.
In addition, Bell maintains that Galati’s statements were
inadmissible under Pennsylvania Rule of Evidence 803(25).
Bell next maintains that the introduction of her salary, not
only from Atrium but also from the Alzheimers Disease
Alliance, and the use of corporate credit cards, was irrele-
vant and prejudicial to the charges that were filed in this
matter. Finally, Bell has suggested that she was denied due
process of law under Article I, Section 9 of the
Pennsylvania Constitution and the Fourteenth Amendment
of the United States Constitution, when the United States
government seized the corporate records, therefore depriv-
ing her of the opportunity to use these records to present
her defense.

In order to understand these claims, it is necessary that a
review of the facts be made in this case. Bell and her busi-
ness partner, Warren Mason, (hereinafter referred to as
“Mason”), had an interest in the treatment and care of
Alzheimer’s patients which eventually blossomed into the
concept of a nursing home/personal care facility specializing
in the care and treatment for individuals diagnosed as hav-
ing dementia. They formed the Alzheimers Disease Alliance
of Western Pennsylvania, (hereinafter referred to as
“Alzheimers Disease Alliance”), which ultimately operated
the nursing facility known as Atrium, which opened in 1995.
The Alzheimers Disease Alliance was set up to be a holding
company for Atrium and future facilities that might be built
like Atrium. The revenues funding the salaries paid to Bell
and Mason came from Atrium in the form of rent. This facil-
ity had two separate units, the first being the section of the
facility designed for personal care patients, having a total of
fifty beds, and another section of the building having one
hundred twenty beds devoted to nursing care. The nursing
care beds were divided into four sections, each having thir-
ty beds apiece and, pursuant to the Pennsylvania
Department of Health regulations, there was to be one staff
person for every twenty residents. During the early years of
its operation, Atrium met that regulation providing care for
its residents.

Sometime in 1994, Mabel Taylor, (hereinafter referred to
as “Taylor”), was diagnosed with Alzheimer’s disease. At the
time of her diagnosis, she was living in Florida with one of
her daughters and over the next several years as the disease
began to progress, it became clear to not only the daughter
with whom she resided but to Taylor’s other children, that
she needed to be placed in a nursing facility that could care
for her increasing demands. One of her other daughters,
Jane Baczewski, (hereinafter referred to as “Baczewski”),

who lived in Aliquippa, Pennsylvania, began a search for an
acceptable nursing facility. Baczewski received information
that Atrium was holding itself as a facility that specialized in
the treatment of Alzheimer’s patients. Baczewski, in addition
to receiving information about that facility, toured the facili-
ty. In March of 1996, Taylor moved into the personal care
unit of Atrium and remained there until December of 1998,
when it became apparent that the progression of her disease
demanded more care than she was going to receive in the
personal care unit. In December of 1998, Taylor moved into
the nursing care section and remained there until her death
in October of 2001.

In its early years, Atrium had a number of nursing admin-
istrators who all ultimately complained of the management
style of Bell and Mason. In light of the conflicts that existed
between these administrators and Bell and Mason, it was
decided that Bell, who was a registered nurse, would become
the nursing home administrator at Atrium in 1997. Bell
believed that she was eminently qualified to run this type of
facility because she had a keen interest in Alzheimer’s dis-
ease since a number of her relatives had suffered and died
from that disease and she made it her life’s work to provide
passionate care to the victims of this disease. In addition to
running this facility, Bell also ran the Alzheimers Disease
Alliance, whose sole objective was to put out information to
the public about Alzheimer’s disease and the care and treat-
ment of patients suffering from that disease. This Alliance
had one employee who worked out of the basement of her
home in West Mifflin and her sole responsibility consisted of
sending out videotapes of Bell and others talking about
Alzheimer’s disease and the proper care and treatment of
Alzheimer’s patients. Bell and Mason were officers of this
foundation and starting in 1997, and they received signifi-
cant salaries from this foundation despite the fact that it had
limited revenues from the sale of these videotapes.

When Bell became the administrator of Atrium, things
began to change. Although there had been complaints with
respect to patient care in the past, they became increasingly
more common. The complaints would range from patients
having bedsores because they were not being turned regu-
larly, to patients being unclean and allowed to remain in
soiled garments and of patients being wanderers. Taylor’s
daughter had spoken to Bell on numerous occasions with
respect to the deficiencies in care and her concern about
staffing. The staffing problems became more and more dis-
concerting since the facility which normally would employ
two hundred people and the turnover rate showed that any-
where between one thousand and twelve hundred people
were employed by this facility during the years of 1997, 1998
and 1999.

Atrium staffing problems were underscored by the deal-
ings that Atrium had with two services that provided sup-
port staff. Margaret Erb, (hereinafter referred to as “Erb”),
of NurseFinders, entered into a contractual arrangement
with Atrium to provide nursing personnel to the facility.
Initially, invoices that were submitted to Atrium were paid
on a timely basis; however, in the first part of 1999, Atrium
stopped paying its bills and the company terminated its
services for Atrium in July of 1999 since it was owed sixty-
eight thousand dollars for the services that it had previous-
ly provided. Similarly, Paul Wilson, (hereinafter referred to
as “Wilson”), of American Medical Staffing, testified that
he began doing business with Atrium in 1997 and although
they had an ongoing business relationship, he did not sup-
ply a significant number of individuals for Atrium during
that period. However, beginning in 2000, business with
Atrium began to pick up to the extent that by March of
2001, Atrium owed his company thirty-four thousand four
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hundred ninety dollars and ninety-four cents. Wilson con-
tacted Bell in an effort to resolve the outstanding indebted-
ness and initially their discussions were very pleasant;
however, when Atrium continued to refuse to pay its bill,
Wilson pressed Bell only to receive the response that it
would be a cold day in hell before he was ever paid. During
their final discussions, Wilson attempted to find out why
Bell was seeking to hire his employees away from him, but
received no answer from her.

In addition to the increase in patient problems and the
staffing shortages, there were financial changes that were
occurring in Atrium. In 1999, Atrium paid Bell the salary of
seventy-nine thousand dollars in her capacity as the admin-
istrator of the facility and also paid a salary of seventy-nine
thousand dollars to Mason. In addition, the Alzheimer
Disease Alliance paid Bell one hundred forty-five thousand
dollars and Mason one hundred thirty thousand dollars. In
2000, Bell received a salary from Atrium of ninety-four thou-
sand, six hundred forty-one dollars and one hundred forty-
nine thousand dollars from the Alzheimers Disease Alliance.
Similarly, Mason received seventy-eight thousand, four hun-
dred eighty-eight dollars in salary from Atrium and one hun-
dred thirty-three thousand seven hundred, twenty-nine dol-
lars from Alzheimers Disease Alliance. In the year 2001, Bell
received a salary of one hundred eighteen thousand, four
hundred eighty-seven dollars from Atrium and her
Alzheimers Disease Alliance salary was one hundred fifty-
six thousand, fifty-six dollars, plus benefits of nine thousand,
three hundred eighty-seven dollars. Mason in the year 2001,
received a salary from Atrium in the amount of seventy-
eight thousand, four hundred eighty-eight dollars and a
salary from the Alzheimers Disease Alliance of one hundred
thirty-nine thousand, nine hundred thirteen dollars, and a
similar benefit package of nine thousand, three hundred
eighty-seven dollars.

The payment of these salaries and benefits was remark-
able when, outside of the Atrium rental income, the primary
source of revenues for the Alzheimers Disease Alliance was
the sale of videotapes. The ability of the Alzheimers Disease
Alliance to pay these salaries and benefits resulted from the
infusion of significant amounts of money from Atrium into
the foundation. It is estimated that over a five-year period,
that more than one million dollars had been transferred from
Atrium to the Alzheimers Disease Alliance. As a result of the
transfer of this money, Atrium was unable to pay its staffing
providers, NurseFinders and American Medical Staffing,
and was unable to keep and to maintain staffers on premises
to provide care for its residents. These staffing problems
became so acute that in January of 2001, the Pennsylvania
Health Department threatened to shut the Atrium facility
down. Atrium reached an agreement with the Pennsylvania
Health Department to remedy its deficiencies and maintain
the staffing levels that it was required pursuant to the
Department of Health regulations. As a result of this agree-
ment, Atrium continued to operate throughout the remain-
der of 2001.

Atrium, throughout its existence, took in private paid
patients and patients whose expenses were covered by
Medicare and Medicaid. As a result of the payments being
made by the Medicare/Medicaid Program, Atrium was
required to submit staffing sheets in support of its request
for reimbursement of expenses that it had incurred. These
staffing sheets detailed the number of individuals who
worked on each shift and the number of hours that they
worked. The Commonwealth presented numerous witnesses
who indicated that they did not work the times and dates
that were submitted on the staffing sheets or, if they did
work on that particular date, they did not work all of the

hours that were submitted. Illustrative of this fraudulent
billing practice, was the evidence educed about Harold
Whipkey’s, (hereinafter referred to as “Whipkey”), 11:00
p.m. to 7:00 a.m. on the night Taylor died. Whipkey’s time
was billed for the entire shift despite the fact that at 11:30
p.m., he left Atrium to go to the Corner Table Bar for
karaoke night and did not return to Atrium until 4:30 a.m.,
where he went to the day room and went to sleep. (Trial
Transcript, Volume IV, pp. 6-75, 94-102). As a result of the
submission of these staffing sheets and reimbursement
requests by Atrium, Medicare and Medicaid Programs paid
Atrium the amount of their claimed reimbursement. When
the staffing insufficiencies and fraudulent reimbursement
requests were eventually discovered, Bell and Atrium were
indicted in Federal Court on twenty-two counts of health
care fraud and on August 23, 2004, they were convicted on
twenty of the twenty-two counts. Bell subsequently was sen-
tenced to a period of incarceration of five years and ordered
to pay restitution to the government.

In October of 2001, the understaffing problems at Atrium
were becoming more severe. On October 25, 2001, two
LPNs/nurses’ aides were hired only minutes before they
were to start their shifts and their instruction as to the poli-
cies of the facility and the needs of their particular patients
were minimal, at best. The nursing care portion of this facil-
ity rarely had a full compliment of staff personnel as
required by the Department of Health and often people
worked double shifts and people were borrowed from other
parts of the facility. On October 25, 2001, Chevelle Vincent,
(hereinafter referred to as “Vincent”), and Dolores
Humphries, (hereinafter referred to as “Humphries”), went
to the Atrium facility seeking employment and were in the
process of filling out their job applications when they were
hired for the three to eleven shift that day. It was Atrium’s
policy to check every two hours to make sure where the res-
idents were. These two individuals were assigned to the unit
where Taylor resided. In making their check at approxi-
mately 10:00 p.m., they determined that Taylor was in her
room. When the 11:00 p.m. to 7:00 p.m. shifts started, nurse
Cynthia Osborne, (hereinafter referred to as “Osborne”),
was working in the unit where Taylor resided alone. Since
she only had the report that Taylor was in her room at 10:00
p.m., she assumed that she was there the entire night
because she did not make any rounds to check on the twen-
ty-nine patients in the unit which she was supervising since
she did not have enough staff.

At approximately 4:30 a.m. on October 26, 2001, Jane
Holawaty, (hereinafter referred to as “Holawaty”), was
working her shift as the nurse/supervisor for the D Unit
which was located on the second floor of Atrium, which is
directly above the B Unit where Taylor resided. Holawaty
was making her rounds to insure that all of the residents of
her unit were in her rooms when she felt a chill and walked
to the end of the hall to close a window, and she saw a body
laying on the ground with feet bracing the door and no shoes
on. This body was dressed in a housedress and had circula-
tory stockings on. Although Holawaty came to learn that the
body was that of Taylor, she was unable to identify her when
she first saw it. Holawaty then called the nurses’ station in
the B Unit to advise them that there was a body outside of the
door at the end of the B Unit. This door was equipped with a
lock and alarm system that required any individual who
wished to leave the building through that door to punch in a
code to unlock the door and deactivate the alarm. Once that
individual was on the outside of the building and the door
closed, it was locked and they could not gain access again to
the building by way of that door.

Holawaty continued to look at the area where Taylor’s
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body was lying and when Holawaty called Osborne to report
that one of the residents was lying outside, Osborne thought
she was kidding. Holawaty assured her that she was not and
then Osborne said that she was going to get a nurses’ aide,
Rose Beasley, (hereinafter referred to as “Beasley”), to help
her. Several moments later Beasley came into the courtyard,
called out Taylor’s name, and getting no response, she then
attempted to get a pulse and then she motioned to Holawaty
that Taylor was dead. Osborne asked whether or not they
should bring the body inside and Holawaty said no since
this was Coroner’s case, it should be notified so that office
could do its investigation of the circumstances of this
unusual death. At that point, Holawaty returned to check on
her residents.

Galati1, who was the nurse/supervisor for the entire
Atrium facility for the 11:00 p.m. to 7:00 a.m. shift, was noti-
fied that Taylor’s body had been found outside and she then
instructed the staff, including Beasley, to move the body
inside, clean it up, change her clothes, place her in bed and
then turn up the heat in an attempt to warm up her corpse,
which was done. Galati further instructed her staff that they
should call Taylor’s family and tell them that Taylor had died
in her sleep, in her bed.

Candis Mason, (hereinafter referred to as “Candis”),
was working the 11:00 p.m. to 7:00 a.m. shift that day,
walked by Taylor’s room, and saw Galati, Osborne and
Beasley in that room changing Taylor’s clothes, cleaning
her up and placing her in bed. Galati asked her to contact
Holawaty to see if Holawaty had contacted the coroner.
Candis went to the nurses’ station and was about to call
Holawaty when Galati took the phone from her and then
asked Holawaty if she had called the coroner. When Galati
was advised that Holawaty had not done that yet but that
she intended to do it, Galati said that she would take care of
that. Candis was curious as to what happened to Taylor and
went back to Taylor’s room to touch the body to determine
how cold she was. After doing that, she returned to the
nurses’ station and overheard Galati make another phone
call. Galati addressed the person she was talking to as
Martha and told her that she had a situation at the Atrium
and she was not sure how to deal with it. She told the indi-
vidual she identified as Martha that Taylor had been found
outside and had ceased to breathe. She then informed this
individual that Taylor was now back in bed but she was not
sure what else to do. At this point Galati then appeared to
be repeating what she was being told. Galati then stated
that she was to tell the family that Taylor died peacefully in
her sleep, she was to clean up the body, make sure there
were no signs of blood, and she was to give her a clean
gown and make it look like she died peacefully in her sleep
and there were to be no incident reports. Galati then called
the family and advised Baczewski that Taylor had died in
her sleep and that she should make the necessary arrange-
ments with the funeral home to obtain the body. Baczewski
arrived later in the morning with instructions as to which
funeral home the body was to be delivered and met with the
staff in place at the time. She was told that her mother had
died peacefully in her sleep; however, she noticed that she
was in a hospital gown, which she never wore since she
wore her own nightgown and that the room she was in
appeared to be extremely warm.

Beasley was very uncomfortable with the way things
were being handled and told Baczewski that Taylor did not
die in her sleep but, rather, was found outside dead and that
a cover-up was in place. Baczewski then called the funeral
home and had them call the coroner’s office so that an autop-
sy could be done on the body. Between 10:00 a.m. and 11:00
a.m. on October 26, deputies from the Allegheny County

Coroner’s Office obtained a core temperature reading of
Taylor’s body, which was seventy point five degrees. An
autopsy was subsequently performed under the supervision
of Dr. Shawn Latham and he testified to the autopsy findings
and testified that as a result of the cold temperatures and
stress of being outside and unable to get back inside, pres-
sure was exerted on Mabel Taylor’s diseased heart to cause
an arrhythmia which led to her death and that he held that
belief to a degree of medical certainty.

BELL AND ATRIUM
Bell’s and Atrium’s first claim of error is that the

Commonwealth was permitted to present medical evidence
as to the cause of Taylor’s death which did not meet the stan-
dard of proving the cause of death within a degree of reason-
able medical certainty. When examining this claim, all of Dr.
Latham’s testimony has to be reviewed. Dr. Latham
reviewed and supervised the autopsy that was being per-
formed on Taylor’s body and was suspicious that she might
have died from hypothermia as a result of the seventy point
five degree body core temperature that registered on
October 26, 2001. His external examination of the body could
not confirm or disprove the effects of hypothermia since
there were relatively minor abrasions and contusions on the
body. He believed that an internal examination would be
more dispositive of the question of hypothermia since there
would be significant findings of tissue damage as a result of
that hypothermia.

The internal examination of Taylor’s organs did not
reveal signs that would be consistent with her death being
caused by hypothermia but, rather, the examination of her
heart revealed that she suffered from advanced atheroscle-
rosis and that her circulatory system was mildly occluded.
Dr. Latham went on to explain the significance of her body
core temperature and that it could not have reached the sev-
enty point five degree level in a period of time of two hours
and it had to be considerably longer than that period.

In performing the autopsy, Dr. Latham was focusing on
two possible causes of death: the first being hypothermia
and, the second being coronary artery disease. In examining
the body and using information that he acquired during his
autopsy, Dr. Latham came to the conclusion that if an indi-
vidual would be locked outside a building with no way to get
in, they would be exposed to a stressful situation which, in
turn, would cause the heart to beat more rapidly than nor-
mal. This, coupled with the cold temperatures, would also
cause an increase in an individual’s heartbeat, which could
result in an arrhythmia in light of the significant degree of
atherosclerosis from which Taylor suffered. Dr. Latham was
asked whether or not he had an opinion that he held to a rea-
sonable degree of medical and scientific certainty as to the
cause of death of Taylor. (Trial Transcript, Volume V, page
94, lines 5-7.) His explanation of his opinion then took nine
pages of trial transcript. (Trial Transcript, Volume V, pp.
294-302). In response to the question of whether or not it was
his opinion that he held to a degree of reasonable medical
certainty that Taylor’s death was caused as a result of car-
diac arrhythmia or through hypothermia, whether the cold
was a significant contributing factor in her death, Dr.
Latham answered as follows:

A. Yes and no. I can’t answer the hypothermia
because I can’t say that to any reasonable degree of
medical certainty. My opinion is it was the cold and
outside environment on an already diseased heart
that lead this heart with atherosclerosis that caused
her heart to an arrhythmia which lead to her death
and I hold that with a reasonable degree of medical
certainty. (Trial Transcript, Volume V, pp. 301-302,
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lines 25-8).

Pennsylvania Rule of Evidence 702 permits the introduc-
tion of expert testimony once it has determined that wit-
nesses qualified by his or her experience, training, knowl-
edge or education, can render such an opinion. That Rule
provides as follows:

Rule 702. Testimony by experts

If scientific, technical or other specialized knowl-
edge beyond that possessed by a layperson will
assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training
or education may testify thereto in the form of an
opinion or otherwise.

When Dr. Latham was called to testify he was asked about
his medical training and the experience that he had received
while he was working as a pathologist in the Allegheny
County Crime Lab. He informed the jury that he was board-
certified in anatomic pathology and forensic pathology, that
he had worked for the Allegheny County Crime Lab from
1997 to 2005, during which he annually performed anywhere
from three hundred fifty to four hundred autopsies. In 2005,
he became the chief forensic pathologist for the province of
Saskatchewan, Canada. When he was offered as an expert in
the field of pathology, there was no objection interposed by
either Bell or Atrium.

There is no requirement that certain magical words must
be used in order to validate the expression of an expert opin-
ion. What is necessary, however, is that an expert witness
may not guess or offer an opinion based merely on conjec-
ture. Collins v. Hand, 431 Pa. 378, 246 A.2d 398 (1968). In
establishing the issue of causation, an expert must testify
that his opinion is based upon reasonable scientific certain-
ty when he opines that the result came from a certain causa-
tion. Cohen v. Albert Einstein Medical Center, 405 Pa.Super.
392, 592 A.2d 720 (1991). The requirement of an expert opin-
ion be based upon a reasonable degree of certainty applies
only to the substance of that individual’s testimony and not
to the use of magic or descriptive words. Commonwealth v.
Davido, 582 Pa. 52, 868 A.2d 431 (2005). In considering
whether to accept an expert witness’ opinion, this testimony
in its entirety must be reviewed so as to determine that it is
not speculative but based upon reasonable certainty.
Carrozza v. Greenbaum, 886 A.2d 369 (Pa.Super. 2004); aff ’d.
591 Pa. 196, 916 A.2d 553 (2007).

In analyzing Dr. Latham’s testimony it is clear that all
parties to this proceeding recognized him as an expert and
that his testimony went unchallenged. While Dr. Latham
identified two potential causes for the death, he did state
unequivocally and with a degree of reasonable medical cer-
tainty, that Taylor’s death was caused by a cardiac arrhyth-
mia caused by the stress of her atherosclerosis, the cold to
which she was exposed to and the stress of knowing that
she could not reenter the Atrium facility since she was
locked out.

Bell and Atrium next maintain that this Court erred in
permitting testimony concerning the vitamin seminar that
Bell and two of her employees attended hours before
Taylor’s death since evidence had no relation to the offenses
charged and had no probative value and was designed to do
nothing more than prejudice the jury against Bell.
Pennsylvania Rule of Evidence 404(b) provides as follows:

(b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in

order to show action in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may
be admitted for other purposes, such as proof of
motive, opportunity, intent, preparation, plan,
knowledge, identity or absence of mistake or
accident.

(3) Evidence of other crimes, wrongs, or acts prof-
fered under subsection (b)(2) of this rule may be
admitted in a criminal case only upon a showing
that the probative value of the evidence outweighs
its potential for prejudice.

(4) In criminal cases, the prosecution shall provide
reasonable notice in advance of trial, or during trial
if the court excuses pre-trial notice on good cause
shown, of the general nature of any such evidence
it intends to introduce at trial.

The Commonwealth presented the testimony of Nicole
Taylor, (hereinafter referred to as “Nicole”), who was a
licensed practical nurse employed at Atrium. She testified
that at approximately 7:00 p.m. on October 25, 2001, Bell had
persuaded her and Crystal Alessi, who was a registered
nurse also employed at Atrium, to leave their shifts and
attend a vitamin seminar with her at a nearby hotel. The pur-
pose of this seminar was to explain the use and benefits of
these vitamin plans and to encourage the attendees to
attempt to sell these plans to other individuals. The more
individuals that they could sign up for these plans, the more
money that they could make. Crystal Alessi also testified that
she was asked to go to this vitamin seminar and that it was a
“chain event” which was explained as if you had people
signed up below you, you would earn more money.

In addition to Nicole and Alessi testifying, the
Commonwealth also presented the testimony of Mary
Catherine Klee, (hereinafter referred to as “Klee”), who
testified that on October 25, 2001, she was not scheduled to
work at Atrium but because of the overwhelming workload
being faced by the staff, that she had agreed to come in and
help out with the preparing and filing of some of the reports
that were required to be filed. While she was completing
these reports, she was told by Nicole and Alessi that they
were going to the vitamin seminar and that they would be
back when the seminar was over despite the fact that they
were leaving their respective shifts. Klee testified that she
was invited by Alessi and Nicole to join them and attend
this seminar but she declined as she had done previously
when she had been invited by Bell. She also testified that
she knew what this seminar was about and that it was a
pyramid scheme. (Trial Transcript Volume V, pp. 168-170).
She went on to explain how she understood this pyramid
scheme to work.

In light of the numerous pre-trial meetings that took
place in this case, it is clear that the Commonwealth’s desire
to use this testimony was well known to Bell and Atrium. The
obvious thrust of this testimony was to demonstrate that this
vitamin seminar was not an educational experience but,
rather, the recruitment of individuals to form a “Ponzi” or
pyramid scheme to make money. The reason that the
Commonwealth sought to introduce this testimony is obvious
since it took great pains to picture Bell as an individual who
was not concerned about caring for Alzheimer patients but,
rather, was out to increase the amount of money that she
could make from her business enterprises. In this regard,
the Commonwealth presented the testimony of numerous
witnesses who indicated that at the time staffing sheets were
being prepared and submitted by Atrium for reimbursement
were incorrect and that they did not either work the days
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that were listed, or the hours that were listed when they did
in fact work. In addition, there was continuous funding of the
Alzheimers Disease Alliance by revenues generated by
Atrium so that that entity could pay the exorbitant salaries of
Bell and Mason. The evidence further supports the con-
tention that Bell did not care for her patients since she would
deprive them of sufficient staffing to ensure their safety
while pocketing money that was intended for vendors, which
she refused to pay.

This evidence was sought to be introduced by the
Commonwealth for the purpose of showing the motive and
plan of Bell as she operated and manipulated Atrium and the
Alzheimer Disease Alliance. Evidence of these other bad
acts can be admitted as long as it is relevant to the subject
matter under review and is not designed solely for the pur-
pose of punishing or prejudicing a defendant.
Commonwealth v. Horvath, 781 A.2d 1243 (Pa.Super. 2001).
This evidence further underscored Bell’s willingness to sac-
rifice the safety of the residents of Atrium when she took two
staff members from their assigned shifts to go to a money-
making seminar, thereby leaving the already understaffed
facility with a group of individuals who were incapable of
handling the demands that were imposed upon them. The
fact that there was some degree of prejudice does not render
the evidence inadmissible. Commonwealth v. Counterman,
553 Pa. 370, 719 A.2d 284 (1998). In determining its admissi-
bility, the probative value will often outweigh the prejudice
where the other act is less disturbing than the one for which
the defendant is on trial. Commonwealth v. Williams, 541 Pa.
85, 660 A.2d 1316 (1995). In reviewing the testimony of these
two witnesses in light of all of the testimony that the jury
heard over five and one-half weeks, it is clear that approxi-
mately six pages of the testimony out of three thousand, five
hundred fifty-five pages of testimony was not designed to
prejudice the defendant but, rather, was to demonstrate
Bell’s continual neglect of her patients in her seemingly
unending quest for more money.

Bell and Atrium next contend that not only was the evi-
dence insufficient to support these verdicts but that the ver-
dicts were against the weight of the evidence. While these
two claims may appear to be similar, the distinction
between the two is significant. A claim that the verdict was
against the weight of the evidence must be raised in post-
sentencing motions pursuant to Pennsylvania Rule of
Criminal Procedure 607.2 Failure to raise that claim with
the Trial Judge in a post-sentencing motion, waives that
claim on appeal. Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177 (1994).

In Commonwealth v. Widmer, 550 Pa. 308, 744 A.2d 751-
752 (2000), the Pennsylvania Supreme Court defined the dif-
ferent standards that have to be reviewed in assessing a
claim that the evidence was insufficient to support the ver-
dict as opposed to a claim that the verdict was against the
weight of the evidence. The standards are different since the
results that would occur in those claims are different. If the
reviewing court would make the determination that the evi-
dence was insufficient, a retrial would be precluded, where-
as, if a determination was made that the verdict was against
the weight of the evidence, a new trial must be granted. The
Supreme Court set forth the standards that must be
employed in reviewing those claims as follows:

Appellant’s remaining claim of error is that the
Superior Court misstated the standard of review for
a weight of the evidence claim. The standard of
review refers to how the reviewing court examines
the question presented. Morrison, 646 A.2d at 570.
Appellant asserts that the Superior Court improper-

ly interjected sufficiency of the evidence principles
into its analysis and thus adjudicated the trial court’s
exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary
to delineate the distinctions between a claim chal-
lenging the sufficiency of the evidence and a claim
that challenges the weight of the evidence. The
distinction between these two challenges is criti-
cal. A claim challenging the sufficiency of the evi-
dence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and
Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct.
2211, 72 L.Ed.2d 652 (1982); Commonwealth v.
Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if
granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt. Commonwealth v. Karkaria, 533 Pa.
412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to
the physical facts, in contravention to human expe-
rience and the laws of nature, then the evidence is
insufficient as a matter of law. Commonwealth v.
Santana, 460 Pa. 482, 333 A.2d 876 (1975). When
reviewing a sufficiency claim the court is required
to view the evidence in the light most favorable to
the verdict winner giving the prosecution the ben-
efit of all reasonable inferences to be drawn from
the evidence. Commonwealth v. Chambers, 528 Pa.
558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the ver-
dict is contrary to the weight of the evidence, con-
cedes that there is sufficient evidence to sustain the
verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial
court is under no obligation to view the evidence in
the light most favorable to the verdict winner.
Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An alle-
gation that **752 the verdict is against the weight
of the evidence is addressed to the discretion of the
trial court. Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177 (1994). A new trial should not be
granted because of a mere conflict in the testimony
or because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.
A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is
against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court
found the following explanation of the critical
distinction between a weight and sufficiency
review noteworthy: When a motion for new trial
is made on the ground that the verdict is con-
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trary to the weight of the evidence, the issues
are far different…. The [trial] court need not
view the evidence in the light most favorable to
the verdict; it may weigh the evidence and in so
doing evaluate for itself the credibility of the
witnesses. If the court concludes that, despite
the abstract sufficiency of the evidence to sus-
tain the verdict, the evidence preponderates
sufficiently heavily against the verdict that a
serious miscarriage of justice may have
occurred, it may set aside the verdict, grant a
new trial, and submit the issues for determina-
tion by another jury.

In evaluating a claim that the verdict was against the
weight the weight of the evidence one must review the entire
record in the light most favorable to the Commonwealth with
all reasonable inferences drawn therefrom to determine
whether or not there was sufficient evidence to enable a fact-
finder to find every element of the crimes charged beyond a
reasonable doubt. Commonwealth v. Pronkoskie, 498 Pa. 245,
445 A.2d 1203 (1982). Moreover, while a criminal conviction
may not be based on conjecture or surmise, the
Commonwealth’s burden of proving its case beyond a reason-
able doubt may be sustained by using circumstantial evidence.
Commonwealth v. Berrios, 495 Pa. 444, 434 A.2d 1173 (1981).

Bell and Atrium were convicted of the crimes of involun-
tary manslaughter, neglect of a care dependent person, reck-
lessly endangering another person and criminal conspiracy.
The elements of involuntary manslaughter are set forth in 18
Pa.C.S.A. §2504 as follows:

§2504. Involuntary manslaughter
(a) General rule.—A person is guilty of involuntary
manslaughter when as a direct result of the doing
of an unlawful act in a reckless or grossly negligent
manner, or the doing of a lawful act in a reckless or
grossly negligent manner, he causes the death of
another person.

(b) Grading.—Involuntary manslaughter is a mis-
demeanor of the first degree. Where the victim is
under 12 years of age and is in the care, custody or
control of the person who caused the death, invol-
untary manslaughter is a felony of the second
degree.

In order to sustain a conviction on the charge of involuntary
manslaughter, the Commonwealth must show that a defen-
dant’s conduct was directly and substantially linked to the
victim’s death. Commonwealth v. Moyer, 436 Pa.Super. 442,
648 A.2d 42 (1994). That does not mean, however, that a
defendant’s conduct need be the sole cause of a victim’s
death to establish the causal connection required for an
involuntary manslaughter conviction. Criminal responsibili-
ty may be properly assessed against an individual whose
conduct was a direct and substantial factor producing the
death, even though other factors combined with that conduct
to achieve the result. Commonwealth v. Long, 425 Pa.Super.
170, 624 A.2d 200 (1993).

In Commonwealth v. Youngkin, 285 Pa.Super. 417, 427
A.2d 1356, 1360 (1981), the Pennsylvania Supreme Court set
forth the standard to be viewed when making a determina-
tion as to whether or not the Commonwealth has proved that
the defendant’s actions or inactions constituted the reckless-
ness or criminal negligence required to support a conviction
for involuntary manslaughter.

The recklessness or criminal negligence required
to sustain an involuntary manslaughter conviction

may be found if the accused consciously disregard-
ed or, in gross departure from a standard of reason-
able care, failed to perceive a substantial and
unjustifiable risk that his action might cause death
or serious bodily harm.

In Commonwealth v. Howard, 265 Pa.Super. 535, 402 A.2d
674 (1979), the Court determined that the evidence was suf-
ficient to support a conviction for involuntary manslaughter
where a mother witnessed and had full knowledge of a con-
tinued pattern of severe beatings and abuse inflicted upon
her child by her boyfriend over a period of several days and
did nothing to protect that child. The Court determined that
the mother consciously disregarded a manifestly apparent
risk to the health and safety of the child and that such neg-
lect was a gross deviation from the standard of conduct a
reasonable parent would have observed under similar cir-
cumstances. Accordingly, under such circumstances a moth-
er’s failure to protect her child was reckless and grossly neg-
ligent. The facts of the instant case are no different than
those set forth in the Commonwealth v. Howard, supra.

Both Bell and Atrium knew that Taylor was a severely
debilitated individual suffering from Alzheimer’s disease.
She was known to be a wanderer by the personnel of
Atrium and she needed almost constant attention as evi-
denced by the fact that she was moved from the personal
care portion of Atrium to the nursing care portion. Bell, as
the administrator and chief operating officer of Atrium,
engaged in a course of conduct, which caused administra-
tors and staff personnel to quit the facility. In a three-year
period almost twelve hundred people were hired to fill the
two hundred positions that were necessary to adequately
maintain Atrium. Despite the need for two hundred indi-
viduals, Atrium was continuously understaffed although it
was billing for staffing at the two hundred level and sub-
mitting requests for reimbursement for hours that people
never worked. All of this was done so that Bell could divert
funds from Atrium to the Alzheimers Disease Alliance
which, in turn, paid her and Mason exorbitant salaries,
which had no relationship to the work which they did for
that foundation.

The record clearly demonstrates that the staff was aware
of the staffing problems and that numerous individuals
would be required to work double shifts to have someone at
the facility. Individuals were hired moments before their
shifts were to start and given little if any instruction as to the
care needs for the various patients that they were to super-
vise. The rules and regulations of Atrium were routinely
ignored as evidenced by the fact that rounds were to take
place every two hours and that was done only if they had suf-
ficient personnel on staff at the time that the rounds were
required. In addition, Atrium was a non-smoking facility
where staff members routinely smoked in the lunchroom
and used the various exits of this facility to go outside and
smoke, thereby disengaging the alarm system for the facili-
ty. In addition, Bell sanctioned staffers leaving their shifts to
go and attend personal meetings for enterprises in which she
was involved, thereby adding to the problem of the grossly
understaffed facility. The employees of Atrium became tran-
sient in nature since Atrium, which was controlled and
directed by Bell, refused to pay its suppliers and sought out
individuals to be hired on a daily or temporary basis. The
record in this case clearly demonstrates that Bell and
Atrium’s conduct demonstrated a conscious disregard for
the safety of its residents and, in particular, for its depend-
ent person, Taylor.

The elements of the offense of neglect of a care depend-
ent person are set forth in 18 Pa.C.S.A. §2713 as follows:
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§2713. Neglect of care-dependent person

(a) Offense defined.—A caretaker is guilty of neg-
lect of a care-dependent person if he:

(1) Intentionally, knowingly or recklessly caus-
es bodily injury or serious bodily injury by fail-
ing to provide treatment, care, goods or servic-
es necessary to preserve the health, safety or
welfare of a care-dependent person for whom
he is responsible to provide care.

(2) Intentionally or knowingly uses a physical
restraint or chemical restraint or medication on
a care-dependent person, or isolates a care-
dependent person contrary to law or regulation,
such that bodily injury or serious bodily injury
results.

It is unquestioned that Taylor was a care dependent person
and that Bell and Atrium were caretakers as defined by the
statute. What is also unquestioned in reviewing the record in
this case is that Bell and Atrium intentionally, knowingly or
recklessly caused the death of Taylor by failing to provide
the proper care and protection to her in violation of their
obligations to her. Similarly, the record in this case demon-
strates that convictions for the crime of recklessly endanger-
ing another person3 were clearly warranted.

Bell and Atrium were also convicted of criminal conspir-
acy with respect to the death of Taylor. To establish a crimi-
nal conspiracy, the Commonwealth must demonstrate that
two or more individuals agreed to commit a criminal act and
one or more of those individuals committed an overt act in
furtherance of that particular conspiracy. 18 Pa.C.S.A. §903.4

The theory of the Commonwealth’s case with regard to the
conspiracy was that Bell, as the administrator of Atrium and
Galati, Osborne and Beasley, as employees of Atrium, agreed
to tamper with the evidence as it pertained to the death of
Taylor and also to impede any investigation made by law
enforcement officials into her death. In this regard, the
Commonwealth suggested that the actions undertaken by the
Atrium employees from removing the body from where it
was originally found, changing her clothes, cleaning up the
body and then attempting to elevate the body temperature,
all demonstrated a conscious pattern by these individuals to
tamper with the evidence as to the real cause of death. The
Commonwealth also maintained that these actions were
undertaken at the specific direction and insistence of Bell
and that she attempted to aid in those activities by virtue of
her statements to the police and testimony at the open
inquest. The record in this case clearly supported those con-
tentions and, accordingly, the convictions for criminal con-
spiracy were properly entered.

Bell and Atrium also suggested that the verdicts in this
case were against the weight of the evidence. In
Commonwealth v. La, 433 Pa.Super. 432, 640 A.2d 1336 (1994),
the Court set forth the standard for reviewing a claim that the
verdict was against the weight of the evidence as follows:

The decision to grant or deny a motion for a new
trial on the ground that the verdict is against the
weight of the evidence is committed to the trial
court’s sound discretion. Commonwealth v.
Pronkoskie, 498 Pa. 245, 251, 445 A.2d 1203, 1206
(1982); Commonwealth v. Taylor, 324 Pa.Super.
420, 425, 471 A.2d 1228, 1230 (1984). The test is not
whether this Court would have made the same
decision but whether the verdict is so contrary to
the evidence that justice compels a new trial. Id.
For a new trial to be awarded on this challenge, the

evidence must be “so tenuous, vague and uncer-
tain that the verdict shocks the conscience of the
court.” Commonwealth v. Edwards, 399 Pa.Super.
545, 554, 582 A.2d 1078, 1083 (1990, appeal
denied, 529 Pa. 640, 600 A.2d 1258 (1991). Where
the credibility of a witness is at issue, the trial
court’s judgment will remain undisturbed on
appeal. Commonwealth v. Rochon, 398 Pa.Super.
494, 504, 581 A.2d 239, 244 (1990). If the source of
the evidence is, however, so unreliable or contra-
dictory that it renders a verdict thereon pure con-
jecture, this Court will overturn the conviction.
Commonwealth v. Whack, 482 Pa. 137, 140, 393
A.2d 417, 419 (1978); Commonwealth v. Trudell,
371 Pa.Super. 353, 538 A.2d 53 (1988), appeal
denied, 519 Pa. 665, 548 A.2d 255 (1988).

As previously observed, the record in this case clearly
demonstrates the Commonwealth met its burden of proving
each and every one of the elements of the offenses charged
beyond a reasonable doubt. The verdicts in this case do not
shock one’s sense of justice nor are the verdicts based on
tenuous, vague and uncertain evidence but, rather, a clear
pattern of neglect fueled by Bell’s greed.

MARTHA BELL
Bell has filed two additional claims of error in connection

with her appeal and those are that the hearsay statements of
Galati were erroneous admitted, thereby depriving her of
her right of confrontation as guaranteed by the Sixth
Amendment of the United States Constitution and that they
were in violation of Pennsylvania Rule of Evidence §803(25).
The confrontation clause of the Sixth Amendment of the
United States Constitution provides: “In all the criminal
prosecutions, the accused shall enjoy the right…to be con-
fronted with the witness against him.” In Crawford v.
Washington, 541 U.S. 36, 51, 124 S.Ct. 1354 (2004), the
United States Supreme Court reviewed those circumstances
where the confrontation clause becomes applicable to testi-
monial statements and the sworn statements.

First, the principal evil at which the
Confrontation Clause was directed was the civil-
law mode of criminal procedure, and particularly
its use of ex parte examinations as evidence against
the accused. It was these practices that the Crown
deployed in notorious treason cases like Raleigh’s;
that the Marian statutes invited; that English law’s
assertion of a right to confrontation was meant to
prohibit; and that the founding-era rhetoric
decried. The Sixth Amendment must be interpret-
ed with this focus in mind.

Accordingly, we once again reject the view
that the Confrontation Clause applies of its own
force only to in-court testimony, and that its appli-
cation to out-of-court statements introduced at trial
depends upon “the law of Evidence for the time
being.” 3 Wigmore §1397, at 101; accord, Dutton v.
Evans, 400 U.S. 74, 94, 91 S.Ct. 210, 27 L.Ed.2d 213
(1970) (Harlan, J., concurring in result). Leaving
the regulation of out-of-court statements to the law
of evidence would render the Confrontation Clause
powerless to prevent even the most flagrant
inquisitorial practices. Raleigh was, after all, per-
fectly free to confront those who read Cobham’s
confession in court.

This focus also suggests that not all hearsay
implicates the Sixth Amendment’s core concerns.
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An off-hand, overheard remark might be unreliable
evidence and thus a good candidate for exclusion
under hearsay rules, but it bears little resemblance
to the civil-law abuses the Confrontation Clause
targeted. On the other hand, ex parte examinations
might sometimes be admissible under modern
hearsay rules, but the Framers certainly would not
have condoned them.

The text of the Confrontation Clause reflects
this focus. It applies to “witnesses” against the
accused-in other words, those who “bear testimo-
ny.” 2 N. Webster, An American Dictionary of the
English Language (1828). “Testimony,” in turn, is
typically “[a] solemn declaration or affirmation
made for the purpose of establishing or proving
some fact.” Ibid. An accuser who makes a formal
statement to government officers bears testimony
in a sense that a person who makes a casual remark
to an acquaintance does not. The constitutional
text, like the history underlying the common-law
right of confrontation, thus reflects an especially
acute concern with a specific type of out-of-court
statement.

Various formulations of this core class of “tes-
timonial” statements exist: “ex parte in-court testi-
mony or its functional equivalent-that is, material
such as affidavits, custodial examinations, prior
testimony that the defendant was unable to cross-
examine, or similar pre-trial statements that
declarants would reasonably expect to be used
prosecutorially,” Brief for Petitioner 23; “extrajudi-
cial statements…contained in formalized testimo-
nial materials, such as affidavits, depositions, prior
testimony, or confessions,” White v. Illinois, 502
U.S. 346, 365, 112 S.Ct. 736, 116 L.Ed.2d 848 (1992)
(THOMAS, J., joined by SCALIA, J., concurring in
part and concurring in judgment); “statements that
were made under circumstances which would lead
an objective witness reasonably to believe that the
statement would be available for use at a later
trial,” Brief for National Association of Criminal
Defense Lawyers et al. as Amici Curiae 3. These
formulations all share a common nucleus and then
define the Clause’s coverage at various levels of
abstraction around it. Regardless of the precise
articulation, some statements qualify under any
definition-for example, ex parte testimony at a pre-
liminary hearing.

Statements taken by police officers in the
course of interrogations are also testimonial
under even a narrow standard. Police interroga-
tions bear a striking resemblance to examinations
by justices of the peace in England. The state-
ments are not sworn testimony, but the absence of
oath was not dispositive. Cobham’s examination
was unsworn, see 1 Jardine, Criminal Trials, at
430, yet Raleigh’s trial has long been thought a
paradigmatic confrontation violation, see, e.g.,
Campbell, 30 S.C.L., at 130. Under the Marian
statutes, witnesses were typically put on oath, but
suspects were not. See 2 Hale, Pleas of the Crown,
at 52. Yet Hawkins and others went out of their
way to caution that such unsworn confessions
were not admissible against anyone but the con-
fessor. See supra, at 1360.3

These sources-especially Raleigh’s trial-

refute THE CHIEF JUSTICE’s assertion, post,
at 1375 (opinion concurring in judgment), that
the right of confrontation was not particularly
concerned with unsworn testimonial state-
ments. But even if, as he claims, a general bar
on unsworn hearsay made application of the
Confrontation Clause to unsworn testimonial
statements a moot point, that would merely
change our focus from direct evidence of origi-
nal meaning of the Sixth Amendment to reason-
able inference. We find it implausible that a
provision which concededly condemned trial by
sworn ex parte affidavit thought trial by
unsworn ex parte affidavit perfectly OK. (The
claim that unsworn testimony was self-regulat-
ing because jurors would disbelieve it, cf. post,
at 1374, n. 1, is belied by the very existence of a
general bar on unsworn testimony.) Any
attempt to determine the application of a consti-
tutional provision to a phenomenon that did not
exist at the time of its adoption (here, allegedly,
admissible unsworn testimony) involves some
degree of estimation-what THE CHIEF JUS-
TICE calls use of a “proxy,” post, at 1375-but
that is hardly a reason not to make the estima-
tion as accurate as possible. Even if, as THE
CHIEF JUSTICE mistakenly asserts, there
were no direct evidence of how the Sixth
Amendment originally applied to unsworn testi-
mony, there is no doubt what its application
would have been.

That Court, in making the distinction between testimony and
non-testimonial hearsay also acknowledged that the rule
established in Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65
L.Ed.2d. 597 (1980), remains in place. In Ohio v. Roberts,
supra. 448 U.S. at 65-66, the Supreme Court analyzed the
interaction between the confrontation clause and admissible
hearsay as follows:

The Confrontation Clause operates in two separate
ways to restrict the range of admissible hearsay.
First, in conformance with the Framers’ preference
for face-to-face accusation, the Sixth Amendment
establishes a rule of necessity. In the usual case
(including cases where prior cross-examination
has occurred), the prosecution must either pro-
duce, or demonstrate the unavailability of, the
declarant whose statement it wishes to use against
the defendant. See, Mancusi v. Stubbs, 408 U.S. 204,
92 S.Ct. 2308, 33 L.Ed.2d 293 (1972); Barber v.
Page, 390 U.S. 719, 88 S.Ct. 1318, 20 L.Ed.2d 255
(1968. See also Motes v. United States, 178 U.S. 458,
20 S.Ct. 993, 44 L.Ed. 1150 (1900); California v.
Green, 399 U.S., at 161-162, 165, 167, n. 16, 90 S.Ct.,
at 1936-1937, 1938, 1939, n. 16.7

7 A demonstration of unavailability, however, is
not always required. In Dutton v. Evans, 400
U.S. 74, 91 S.Ct. 210, 27 L.Ed.2d 213 (1970), for
example, the Court found the utility of trial con-
frontation so remote that it did not require the
prosecution to produce a seemingly available
witness. Cf. Read, The New Confrontation-
Hearsay Dilemma, 45 S.Cal.L.Rev. 1, 43, 49
(1972); The Supreme Court, 1970 Term, 85
Harv.L.Rev. 3, 194-195, 197-198 (1971).

The second aspect operates once a witness is
shown to be unavailable. Reflecting its underlying
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purpose to augment accuracy in the factfinding
process by ensuring the defendant an effective
means to test adverse evidence, the Clause counte-
nances only hearsay marked with such trustworthi-
ness that “there is no material departure from the
reason of the general rule.” Snyder v.
Massachusetts, 291 U.S., at 107, 54 S.Ct., at 333.
The principle recently was formulated in Mancusi
v. Stubbs:

“The focus of the Court’s concern has been to
insure that there ‘are indicia of reliability which
have been widely viewed as determinative of
whether a statement may be placed before the jury
though there is no confrontation of the declarant,’
Dutton v. Evans, supra, at 89, 91 S.Ct., at 220 and to
‘afford the trier of fact a satisfactory basis for eval-
uating the truth of the prior statement,’ California
v. Green, supra, 399 U.S., at 161, 90 S.Ct., at 1936. It
is clear from these statements, and from numerous
prior decisions of this Court, that even though the
witness be unavailable his prior testimony must
bear some of these ‘indicia of reliability.’ ” 408 U.S.,
at 213, 92 S.Ct., at 2313.

The Court has applied this “indicia of reliabil-
ity” requirement principally by concluding that
certain hearsay exceptions rest upon such solid
foundations that admission of virtually any evi-
dence within them comports with the “substance of
the constitutional protection.” Mattox v. United
States, 156 U.S., at 244, 15 S.Ct., at 340.8 This
reflects the truism that “hearsay rules and the
Confrontation Clause are generally designed to
protect similar values.” California v. Green, 399
U.S., at 155, 90 S.Ct., 15 933, and “stem from the
same roots,” Dutton v. Evans, 400 U.S. 74, 86, 91
S.Ct. 210, 218, 27 L.Ed.2d 213 (1970). It also
responds to the need for certainty in the workaday
world of conducting criminal trials.

8  See, e.g., Pointer v. Texas, 380 U.S., at 407, 85
S.Ct., at 1069 (dying declarations); Mattox v.
United States, 156 U.S., at 243-244, 15 S.Ct., at
339-340 (same); Mancusi v. Stubbs, 408 U.S.
204, 213-216, d 293 (1972) (cross-examined
prior-trial testimony); Comment, 30 La.L.Rev.
651, 668 (1970) (“Properly administered the
business and public records exceptions would
seem to be among the safest of the hearsay
exceptions”).

In sum, when a hearsay declarant is not pres-
ent for cross-examination at trial, the
Confrontation Clause normally requires a showing
that he is unavailable. Even then, his statement is
admissible only if it bears adequate “indicia of reli-
ability.” Reliability can be inferred without more in
a case where the evidence falls within a firmly
rooted hearsay exception. In other cases, the evi-
dence must be excluded, at least absent a showing
of particularized guarantees of trustworthiness.9

(9Footnote omitted.)

Bell has suggested that since Atrium, as a nursing facili-
ty, is subject to Federal, State and County laws and regula-
tions which mandate certain reporting requirements, that
means that any statements made by an employee of Atrium
became testimonial in nature. In particular, Bell points out
that Galati testified at the time of an open inquest when a

determination was being made as to the cause and manner
of Taylor’s death. Accordingly, any of Galati’s statements
should not have been admitted as part of the
Commonwealth’s evidence to establish the charge of con-
spiracy. The problem with this particular contention is the
statements made by Galati which the Commonwealth used
to establish the conspiracy to tamper with evidence and to
hinder the investigation into the death of Taylor, were not
those made at the open inquest but, rather, were the state-
ments described by Candis when she overheard Galati
speaking to Bell and heard Galati repeat the instructions
that she was receiving. Since these statements were non-
testimonial, they fell within the purview of Ohio v. Roberts,
supra, and accordingly, the question then becomes whether
or not they should have been admitted pursuant to an excep-
tion of the hearsay rule.

In this regard, Bell suggests that Pennsylvania Rule of
Evidence 803(25), would have precluded the introduction of
Galati’s statements. That Rule provides as follows:

(25) Admission by party-opponent. The state-
ment is offered against a party and is (A) the
party’s own statement in either an individual or a
representative capacity, or (B) a statement of
which the party has manifested an adoption or
belief in its truth, or (C) a statement by a person
authorized by the party to make a statement con-
cerning the subject, or (D) a statement by the
party’s agent or servant concerning a matter with-
in the scope of the agency or employment, made
during the existence of the relationship, or (E) a
statement by a co-conspirator of a party during the
course and in furtherance of the conspiracy. The
contents of the statement may be considered but
are not alone sufficient to establish the declarant’s
authority under subdivision (C), the agency or
employment relationship and scope thereof under
subdivision (D), or the existence of the conspiracy
and the participation therein of the declarant and
the party against whom the statement is offered
under subdivision (E).

Bell maintains that there was insufficient evidence in the
record to establish the authority of Galati to make such state-
ments and the existence of a conspiracy to tamper with evi-
dence and Bell’s participation in that conspiracy. The prob-
lem with Bell’s current contentions is that the record clearly
establishes that the statements made by Galati were state-
ments made by an agent of Atrium acting within the course
and scope of her employment. The Commonwealth is
required to show that the declarant was an agent or employ-
ee of Atrium, and that the declarant made the statement
while employed by Atrium and that the statement concerned
a matter within the scope of the agency or employment of the
declarant. Sehl v. Vista Linen Rental Service, Inc., 763 A.2d
858 (Pa.Super. 2000). The record is replete with testimony
from the various employees of Atrium that not only was
Galati an employee of that facility but, for the 11:00 p.m. to
7:00 a.m. shift on October 25-26, 2001, Galati was the super-
visor for the entire facility and was the person in charge all
of the employees whether they worked in the personal care
section or the skilled nursing section of that facility.5 In addi-
tion, the record demonstrates statements made by Galati
were in the course of her employment because she was
inquiring what to do since Galati had advised of the discov-
ery of a body of a resident of that facility and after returning
the body to the bed, sought instructions from her superior,
Bell, the administrator of the facility, as to what further
actions she should take.6 Finally, it is undeniable that the
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statements made by Galati concerning the handling of
Taylor’s body were within the scope of her employment or
authority since she was the supervisor of the facility and the
individual responsible for the care of all of the patients at
that facility.

Similarly, Galati’s statements were also admissible
under Pennsylvania Rule of Evidence 803(25)(d) since prior
to the telephone call to Bell, the conspiracy began to take
place. Holawaty had called Galati to inform her that there
was a body in the courtyard and Galati then instructed
Beasley and Osborne to go to that area. When Beasley saw
Taylor lying prone on the ground, she attempted to get a
pulse and when she was unable to, she indicated to
Holawaty that Taylor was dead. Holawaty indicated that she
wanted the coroner called and that no one should be moving
the body. Despite Holawaty’s desire to contact the coroner,
Galati decided not to let the body remain where it was found
but, rather, to bring it into the facility, clean up the body,
change the clothes on the body, place the body in bed and
then turn up the heat in the room in an attempt to elevate
the body’s core temperature. Even after Taylor’s body was
placed, she wanted to ensure that Holawaty had not called
the coroner and advised her that Galati would make that
phone call. Galati then makes the phone call to Bell, which
is overheard by Candis.

In that phone call, Candis overhears Galati address the
person to whom she is talking as Martha, tell her that Taylor
was dead and that she was found outside, and then repeats
the instructions that she received from Bell, those being to
clean the body up, make sure it is in bed, call the physician
and then call Taylor’s family to advise them that Taylor had
died peacefully in bed. The fact that the conspiracy to tamp-
er with evidence and to hinder the investigation into the
death of Taylor had begun prior Galati making the phone
call, does not mean that Bell was not part of the conspiracy.
Concealment of the information with regard to the underly-
ing crime becomes a central part of the conspiracy and any-
one who participates in that concealment becomes a co-con-
spirator. In Commonwealth v. Evans, 489 Pa. 85, 413 A.2d
1025, 1029 (1980), the Supreme Court determined that:

As we have often stated:

“The declarations or acts of one conspirator made
to third parties in the absence of his co-conspirator
are admissible in evidence against both provided
that such declarations or acts were made during
the conspiracy and in furtherance of the common
design.”

Commonwealth v. Porter, 449 Pa. 153, 161, 295 A.2d
311, 314 (1972); Commonwealth v. Ellsworth, 409
Pa. 505, 509, 187 A.2d 640, 642 (1963).

In Commonwealth v. Pass, 468 Pa. 36, 360 A.2d
167 (1976), this Court specifically addressed the
question of whether attempts by a co-conspirator to
conceal evidence after the commission of a crime
come within the scope of the conspiracy to commit
the crime. Therein we adopted the following pas-
sage from United States v. Hickey, 360 F.2d 127, 141
(7th Cir. 1966) cert. denied, 385 U.S. 928, 87 S.Ct.
284, 17 L.Ed.2d 210 (1966), which interpreted the
decision of the United States Supreme Court in
Grunewald v. United States, 353 U.S. 391, 77 S.Ct.
963, 1 L.Ed.2d 931 (1957):

“The duration of a conspiracy depends upon the
facts of the particular case, that is, it depends upon
the scope of the agreement entered into by its

members. Generally, the conspiracy ends when its
principal objective is accomplished because no
agreement to retain secrecy after the achievement
of the unlawful end can be shown or implied by
mere ‘acts of covering up.’ Thus in Grunewald v.
United States, supra, 353 U.S. at 402, 77 S.Ct. at
972, the Supreme Court stated, ‘Acts of covering up,
even though done in the context of a mutually
understood need for secrecy, cannot themselves
constitute proof that concealment of the crime after
its commission was part of the initial agreement
among the conspirators.’ But the fact that the ‘cen-
tral objective’ of the conspiracy has been nominal-
ly attained does not preclude the continuance of the
conspiracy. Where there is evidence that the con-
spirators originally agreed to take certain steps
after the principal objective of the conspiracy was
reached, or evidence from which such an agree-
ment may reasonably be inferred, the conspiracy
may be found to continue. Atkins v. United States,
307 F.2d 937, 940 (9th Cir. 1962); cf., United States
v. Allegretti, 340 F.2d 254, 256 (7th Cir. 1964), cert.
denied, 381 U.S. 911, 85 S.Ct. 1531, 14 L.Ed.2d 433
(1965)…. The crucial factor is the necessity for
some showing that the later activities were part of
the original plan.” [FN7]

FN7. The Federal standard was promulgated in
order to prevent a great widening of the scope
of conspiracy prosecutions due to the indefinite
extension of the life of conspiracies. See
Commonwealth v. Grunewald, supra. It was felt
that allowing a conspiracy to conceal to be
inferred from mere overt acts of concealment
would effectively “wipe out the Statute of
Limitations in conspiracy cases, as well as
extend indefinitely the time within which
hearsay declarations will bind co-conspirators.”
United States v. Grunewald, supra, 353 U.S. at
402, 77 S.Ct. at 972. Although this is not a con-
stitutional standard binding the states, Dutton v.
Evans, 400 U.S. 74, 91 S.Ct. 210, 27 L.Ed. 213
(1970), we will continue to follow it for the rea-
sons expressed.

Similarly, in Commonwealth v. Mayhue, 536 Pa. 271, 639
A.2d 421, 431, 433 (1994), the Supreme Court discussed the
admission of out-of-court statements made under the co-con-
spiracy exception to the hearsay rule.

Appellant initially raises five claims of error
regarding the admission of evidence at trial. In
reviewing the trial court’s rulings, we are guided
by the rule of law that the admissibility of evi-
dence is a matter addressed to the sound discre-
tion of the trial court, which may only be reversed
upon a showing that the court abused its discre-
tion. Commonwealth v. Claypool, 508 Pa. 198, 203-
204, 495 A.2d 176, 178 (1985). After reviewing
appellant’s claims in light of this standard, we find
them to be meritless.

We begin our review of appellant’s evidentiary
claims by addressing appellant’s three contentions
regarding the admission of out of court statements
under the co-conspirator’s exception to the hearsay
rule.FN9 Under this exception, the out of court dec-
larations of a co-conspirator may be introduced
against another co-conspirator provided three
requirements are satisfied. The prosecution must
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prove the existence of a conspiracy between the
declarant and the defendant against whom the evi-
dence is being offered. Once this requirement is
satisfied the Commonwealth must show that the
statements were made during the course of the
conspiracy, and finally that the statements were
made in furtherance of the common design.
Commonwealth v. Zdrale, 530 Pa. 313, 317, 608
A.2d 1037, 1039 (1992).

FN9. These claims were raised in issues one,
three, and four of appellant’s brief. However,
for the sake of convenience we will address
them seriatim…

With respect to the introduction of evidence
under the co-conspirator exception, the Common-
wealth is only required to prove the existence of a
conspiracy by a fair preponderance of the evi-
dence. Commonwealth v. Pinkins, 514 Pa. 418, 424,
525 A.2d 1189, 1191 (1987). In addition, the
Commonwealth need not establish such a prepon-
derance through direct evidence. Rather, a conspir-
acy, for purposes of the co-conspirator exception,
may be inferentially established by showing the
relation, conduct or circumstances of the parties.
Commonwealth v. Dreibelbis, 493 Pa. 466, 475, 426
A.2d 1111, 1115 (1981); Commonwealth v. Roux,
465 Pa. 482, 350 A.2d 867 (1976).

We have previously held on several occasions
that the fulfillment of the main objective of a con-
spiracy does not necessarily result in its termina-
tion. Where there is evidence that the conspirators
originally agreed to take certain steps after the
principal objective of the conspiracy was reached,
or evidence from which such an agreement might
reasonably be inferred, the conspiracy may be
found to continue. Commonwealth v. Pass, 468 Pa.
36, 46, 360 A.2d 167, 171 (1976). Thus, statements
made by conspirators in an attempt to conceal a
completed crime may be admissible against other
co-conspirators under the co-conspirator exception
when the concealment of the crime was an integral
part of the common design to which the conspira-
tors agreed. Pass, 468 Pa. at 46, 360 A.2d at 171;
Commonwealth v. Haag, 522 Pa. 388, 562 A.2d 289
(1989). We have held, however, that the hearsay
rule no longer applies once the object of the con-
spiracy has been completed, and one or more of the
conspirators is under arrest or in custody.
Commonwealth v. Ransom, 446 Pa. 457, 288 A.2d
762 (1972).

Parenthetically, it should be noted that Galati’s state-
ments were admissible under Pennsylvania Rule of
Evidence 803(25)(e) since the statements made by her were
made in furtherance of the conspiracy. In Commonwealth v.
Johnson, 576 Pa. 23, 838 A.2d 663, 675 (2004), in ruling on
the admissibility of hearsay statements made by co-conspir-
ators stated:

Application of the co-conspirator exception to the
hearsay rule is predicated on agency principles-
when the elements of the exception are established,
each conspirator is considered an agent of the
other, and therefore, a statement by one represents
an admission by all.FN4 As Johnson acknowledges,
to meet the first requirement of the exception
(existence of a conspiracy), the Commonwealth’s

burden is gauged according to a preponderance
standard, and conspiracy may be inferentially
established, for example, by relation, conduct, or
circumstances of the parties. See Commonwealth v.
Mayhue, 536 Pa. 271, 293, 639 A.2d 421, 432 (1994);
Commonwealth v. Pinkins, 514 Pa. 418, 424, 525
A.2d 1189, 1191 (1987). No formal charge of con-
spiracy is necessary. See Commonwealth v.
Coccioletti, 493 Pa. 103, 113, 425 A.2d 387, 392
(1981); Commonwealth v. Dreibelbis, 493 Pa. 466,
426 A.2d 1111 (1981).

FN4. In Anderson v. United States, 417 U.S.
211, 94 S.Ct. 2253, 41 L.Ed.2d 20 (1974), the
United States Supreme Court explained: The
rationale for both the hearsay-conspiracy
exception and its limitations is the notion that
conspirators are partners in crime. As such,
the law deems them agents of one another. And
just as the declarations of an agent bind the
principal only when the agent acts within the
scope of his authority, so the declaration of a
conspirator must be made in furtherance of the
conspiracy charged in order to be admissible
against his partner.

Id. at 218 n. 6, 94 S.Ct. at 2259 n. 6 (citations omit-
ted); accord Commonwealth v. Sullivan, 472 Pa.
129, 159-60, 371 A.2d 468, 482-83 (1977) (plurality);
Commonwealth v. Timer, 415 Pa.Super. 376, 384,
609 A.2d 572, 575 (1992). See generally Pa.R.E.
803(25) (including statements of co-conspirators
under admissions of party-opponents).

Galati’s statements and her reiteration of Bell’s state-
ments were done in furtherance of the conspiracy since
Taylor’s family had not yet been advised of her death. A con-
spiracy formulated to hide the cause of that death from
Taylor’s family began with the removal of her body from the
courtyard and continued through the statement to the fami-
ly that she had died in her bed at Atrium.

ATRIUM
In addition to the errors jointly claimed with Bell, Atrium

has also suggested that this Court erred when it allowed tes-
timony with respect to Bell’s credit card use and that Atrium
was denied due process of law when the corporate and/or
medical records maintained by the defendants were seized
and stored by the government and its agents intentionally
destroyed those records.

Throughout the course of the five and one-half weeks of
trial, the Commonwealth presented certain witnesses who
made reference to the fact that Bell and Mason used credit
cards of Atrium to pay for their personal expenses.
Testimony ranged from the fact that Bell and Mason went
out to lunch every day and charged that back to Atrium, to
trips to Atlantic City and Las Vegas to allegedly attend sem-
inars for Alzheimer’s disease. The introduction of this testi-
mony was for the limited purpose of demonstrating Bell’s
cavalier disregard to the welfare and safety of her patients
and if that information prejudiced anybody, it prejudiced
Bell since it portrayed her not in the light of a caring and
sympathetic nursing home administrator but, rather, a
money-greedy individual who would charge all of her per-
sonal expenses to her corporate employer, to the detriment
of the corporation’s patients. In reviewing a Trial Court’s
evidentiary rulings, an Appellate Court is guided by the rule
of law that the admissibility of evidence is a matter
addressed to the sound discretion of the Trial Court, which
may be reversed only upon a showing that the Court abused
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that discretion. Commonwealth v. Claypool, 508 Pa. 198, 495
A.2d 176 (1985). In the instant case there was no abuse of
discretion nor did any prejudice befall Atrium since the
actions that were described were not actions of the corpora-
tion but, rather, actions of its controlling agent, Bell.

Atrium’s final contention of error is that when the United
States federal government ceased Atrium’s records, one of
its agents intentionally destroyed those records. The prob-
lem with this contention is that the record in this case is
totally devoid of that information and, in particular, informa-
tion that it was an intentional act by a member of federal
government. While this Court was aware that the federal
prosecution was taking place in the United States District
Court for the Western District of Pennsylvania at Docket No.
02:04cr212, which resulted in Bell and Atrium being convict-
ed on twenty of twenty-two counts of health care fraud, it
was never made aware of the fact that a representative of the
United States government had intentionally destroyed
records of Atrium. As with all of the claims of error asserted
by both Bell and Atrium, this current contention is also with-
out merit.

Cashman, J.

Dated: September 5, 2008

1 Galati was originally charged with four counts of perjury,
four counts of false swearing, two counts of tampering with
evidence and one count of criminal conspiracy. Her case was
not tried with Bell and Atrium but, rather, following their
convictions, Galati entered a plea to one count of perjury, one
count of false swearing and one count of criminal conspira-
cy on March 6, 2007, and subsequently was sentenced to a
period of probation of five years.
2 Pa.R.Crim.P. Rule 607

(A) A claim that the verdict was against the weight
of the evidence shall be raised with the trial judge
in a motion for a new trial:

(1) orally, on the record, at any time before sen-
tencing;

(2) by written motion at any time before sentenc-
ing; or

(3) in a post-sentence motion.

(B)(1) If the claim is raised before sentencing, the
judge shall decide the motion before imposing sen-
tence, and shall not extend the date for sentencing
or otherwise delay the sentencing proceeding in
order to dispose of the motion.

(2) An appeal from a disposition pursuant to this
paragraph shall be governed by the timing require-
ments of Rule 720(A)(2) or (3), whichever applies.

3 §2705. Recklessly endangering another person
A person commits a misdemeanor of the second degree if he
recklessly engages in conduct which places or may place
another person in danger of death or serious bodily injury.
4 §903. Criminal conspiracy
(a) Definition of conspiracy.—A person is guilty of conspira-
cy with another person or persons to commit a crime if with
the intent of promoting or facilitating its commission he:

(1) agrees with such other person or persons that
they or one or more of them will engage in conduct
which constitutes such crime or an attempt or
solicitation to commit such crime; or

(2) agrees to aid such other person or persons in

the planning or commission of such crime or of an
attempt or solicitation to commit such crime.

5 Trial Transcript, Volume II, p. 142; Volume II, p. 240;
Volume III, p. 20.
6 Trial Transcript, Volume III, pp. 47-53.

Commonwealth of Pennsylvania v.
Alexander Steven Clark

Probation Violation—Sentencing Guidelines—Excessive
Sentence

1. Defendant was charged with two counts of Retail Theft,
entered a guilty plea and, in July 2006, was sentenced to five
years’ probation.

2. At a hearing several months later, the Court deter-
mined that Defendant violated probation and revoked the
probation sentence. Defendant was sentenced to nine to
eighteen months of house arrest and consecutive two years
of probation.

3. In January 2007, the Court granted Defendant parole to
travel to South Carolina. Again, several months later, a hear-
ing was held on a probation violation, following which the
Court sentenced him to two and one-half to five years incar-
ceration, with credit for time served.

4. The Court denied post-sentence motions after hearing
and Defendant appealed, raising six errors, all of which
assert that the sentence imposed was unreasonable and
excessive. Defendant alleged that the Court abused its dis-
cretion in imposing the sentence as it ignored the statutory
factors and failed to consider an individualized or rehabilita-
tive sentence.

5. The Court cited the statutory authority permitting it to
revoke probation upon violations of same and found that all
sentences imposed were within the statutory limits pre-
scribed by the Guidelines.

6. The Court also stated that appeals for excessive sen-
tence were permitted, only for violation of sentencing guide-
lines or when the sentence is contrary to the norms of the
sentencing process, neither of which apply to this case. The
Court weighed the statutory factors and determined that the
Defendant has a “long-standing drug addiction,” violated
probation twice in less than a year, and was likely to repeat
crimes, finding the sentences imposed proper.

(Angel L. Revelant)

Dan Regan for the Commonwealth.
Aaron D. Sontz for Defendant.

No. CC200415370. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., September 9, 2008—Defendant, Alexander

Steven Clark, was charged at CC: 200415370 Counts 1 and
2–Retail Theft. On July 11, 2006 this court accepted defen-
dant’s guilty plea and sentenced defendant to five (5) years
probation on Count 1 and No Further Penalty on Count 2. At
a hearing on October 17, 2006, this court determined that
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defendant had violated his probation. As a result, defen-
dant’s probation was revoked and he was sentenced to nine
(9) to eighteen (18) months of house arrest and a consecutive
two (2) years of probation. On or about January 11, 2007, this
court granted defendant parole to travel to Duncan, South
Carolina. On May 29, 2007, this court again found that defen-
dant had violated his probation and sentenced defendant to
two and one-half (2 1/2) to five (5) years incarceration with
credit for time served. Post-Sentence Motions Nunc Pro
Tunc were filed on May 23, 2008 and were denied after a
hearing held on July 8, 2008. It is that Order which defen-
dant filed his timely appeal.

Defendant raises six (6) errors on appeal. First, that
this court abused its discretion when it sentenced defen-
dant to a period of total confinement for the statutory max-
imum period of time as the result of technical violations of
his probation and parole. Second, the sentence imposed is
unreasonable insofar as it ignores the statutory factors
listed in 42 Pa.C.S. §9721(b). Third, that the sentence
imposed is unreasonable because this court did not consid-
er the factors listed in 42 Pa.C.S. §9771(c). Fourth, that the
sentence is unreasonable as it confines defendant for the
statutory maximum where the maximum guideline range
is twelve (12) to eighteen (18) months. Fifth, the sentence
imposed is unreasonable insofar as this court never con-
sidered the sentencing guidelines for the original sentence
or for the subsequent probation and parole violation.
Finally, that the sentence imposed is unreasonable insofar
as the court did not impose an individualized sentence
with respect to defendant.

Matters One (1), Four (4), Five (5), and Six (6) complain
that the sentence was unreasonable as the court did not indi-
vidualize the sentence and consider all the factors required
to rehabilitate defendant.

“The court may revoke an order of probation upon
proof of the violation of specified conditions of the
probation. Upon revocation the sentencing alterna-
tives available to the court shall be the same as
were available at the time of initial sentencing, due
consideration being given to the time spent serving
the order of probation.”

42 Pa.C.S.A. §9771(f)

Pursuant to §9771(f), this court was proper in revoking pro-
bation upon defendant’s violation of his probation. The
Pennsylvania Commission on Sentencing supplied guide-
lines during the initial trial which this court used to sen-
tence defendant after violation. The sentences were all
within the statutory limits as proscribed by the
Commission’s guideline.

Allowance of appeal complaining of excessive sentenc-
ing is only permitted when there is a substantial question
regarding the appropriateness of the sentence. Com. v.
Boyer, 856 A.2d 149 (Pa.Super. 2004). “A substantial ques-
tion exists where an appellant sets forth a plausible argu-
ment that the sentence violates a particular provision of
the Sentencing Code or is contrary to the fundamental
norms underlying the sentencing process,” Id. Neither
occurred here. Defendant merely states that his sentence
was excessive without providing any question regarding
its appropriateness. As such, defendant’s claims are with-
out merit.

Matter Two (2) alleges that this court ignored statuto-
ry factors listed in 42 Pa.C.S. §9721(b). Based upon this
statute, the court’s sentence “should call for confinement
that is consistent with the protection of the public, the
gravity of the offense as it relates to the impact on…the
community, and the rehabilitative needs of the defen-

dant.” 42 Pa.C.S. §9271(b). This court weighed these fac-
tors and found that the sentence imposed with credit for
time served was required to protect the public and satisfy
the rehabilitative needs of defendant thus satisfying the
statutory requirements. As such, defendant’s claim is
without merit.

Matter Three (3) on appeal alleges that this court did not
consider factors listed in §9771. Pursuant to 42 Pa.C.S.A.
§9771(c)(2), total imprisonment is an appropriate sentence
where additional crimes are likely to be committed.
Defendant has a longstanding drug addiction. (Probation
Violation Hearing Transcript of May 29, 2008, hereinafter
“PVT 5/29/2007,” p. 6). More importantly, defendant had vio-
lated terms of his probation two times in less than one year.
(PVT, p. 6). This court found that defendant was likely to
repeat such crimes in the near future.

As such, defendant’s claim of excessive sentencing is
without merit.

BY THE COURT:
/s/Machen, J.

Dated: September 9, 2008

Commonwealth of Pennsylvania v.
David Charles Burke

Child Abuse—Aggravated Assault

1. Defendant caused the victim to suffer from “Shaken
Baby Syndrome” and pled guilty to aggravated assault,
endangering the welfare of child and recklessly endangering
another person.

2. Defendant asserted that the Court abused its discretion
in sentencing him to a “manifestly excessive” sentence, due
to history of nonviolence.

3. Defendant also suggested that the court abused its dis-
cretion when it indicated that the Defendant demonstrated a
lack of remorse for his actions.

4. The Court found the sentence neither an abuse of dis-
cretion nor manifestly excessive. Defendant appeared to
lack remorse, the ability to take responsibility for his
actions, and first denied and later admitted responsibility to
the investigating officer. This behavior displays that the
abuse of discretion claim is without merit.

(Danielle D. Rawls)

Michael Streily for the Commonwealth.
Jeffery M. Murray, Jr. for Defendant.

CC No. 200518280. In the Court of Common Pleas of
Allegheny County, Pennsylvania.

OPINION
Cashman, J., September 12, 2008—The appellant, David

Charles Burke, (hereinafter referred to as “Burke”), has
filed the instant appeal as a result of the imposition of a sen-
tence of a period of incarceration of not less than ten nor
more than twenty years to be followed by a period of proba-
tion of seven years, as a result of his plea of guilty to the
charges of aggravated assault, endangering the welfare of a
child and recklessly endangering another person. In his
statement of matters complained of on appeal, Burke main-
tains that this Court abused its sentencing discretion by giv-
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ing him a manifestly excessive sentence.1

In order to understand Burke’s claim of error, a brief
review of the facts must be made. On August 26, 2005, Burke
was living with Dana Roney, (hereinafter referred to as
“Roney”), and their two children, who were three years old
and seven weeks old. Burke acted as the primary custodial
parent, thereby allowing Roney to work. On August 26, 2005,
she went to work leaving the children in the custody of
Burke. Roney received a telephone call from Burke around
noon and he advised her that everything was fine with the
children. At approximately 3:00 p.m., he once again called
her and told her that the seven week old, Nicholas, was act-
ing goofy.

Roney left work early and came home to find that
Nicholas was giving out a shrill cry but was basically unre-
sponsive. Roney immediately took Nicholas to Children’s
Hospital for examination and treatment.

At Children’s Hospital, Nicholas was examined and treat-
ed by Dr. Janet Squires, who is the head of the Child Abuse
Unit. Dr. Squires found that Nicholas had three left lateral
rib fractures, two right lateral rib fractures, bi-lateral retinal
hemorrhages, a subdural hematoma, and other injuries that
were consistent with Shaken Baby Syndrome. Also of note
was the fact that there were healing fractures of the mid-
shaft of the left femur and of the right mid-shaft tibia. As a
result of Dr. Squires’ examination, it was determined that
normal neurological function had ceased and that the retinal
hemorrhages were an indication of the shaken baby injury
and she diagnosed this a non-accidental physical abuse caus-
ing long-term neurological damage. Nicholas spent twenty
days in the hospital where he was on a full ventilator support
and life care support in the pediatric intensive care unit.
Nicholas is currently treating with a team of nine doctors
and attends weekly physical therapy, occupational therapy,
and vision therapy.

The police interviewed Burke and he initially denied
shaking or causing any injuries to Nicholas. Approximately a
month after his first interview, Burke was reinterviewed by
the police and after being given his Miranda warnings, vol-
untarily gave a statement to the police. In that statement
Burke said that he became frustrated with Nicholas’ contin-
uous crying and that he did something he had seen Roney do
once before to get Nicholas to stop crying, and, that is, to pull
the blanket out from underneath Nicholas, which caused him
to spin out of the blanket. When he did that, Nicholas stopped
crying. Approximately one hour later, Burke tried to wake
him up and change him. Nicholas did not cry, nor did he
respond when Burke tried to feed him. When he got no
response from Nicholas, he decided to call Roney.

As a result of the injuries that this child sustained, he now
suffers from cerebral palsy, sleep apnea, seizures that his
physicians believe resulted from Shaken Baby Syndrome.
Nicholas has an inability to swallow, thereby requiring that
he have a permanent feeding tube. He cannot sit, crawl,
walk, talk and he is totally wheelchair bound. He takes seven
different medications as a result of the injuries that he sus-
tained. His long-term prognosis is bleak since his treating
physicians believe that it is unlikely that he would live to
adulthood and they would expect that he would die before he
is thirteen years old.

Burke has suggested that this Court abused its discretion
in sentencing him to an manifestly excessive sentence. In
this regard he has suggested that since the sentence was out-
side of the aggravated range of the guidelines, it was mani-
festly unreasonable. He has also indicated that this Court
failed to consider Burke’s history of non-violence. Burke has
also maintained that the sentence was an abuse of discretion
when the Court failed to accurately assess the nature and

circumstances of his offense. Burke further maintains that
the sentence was not consistent with the protection of the
public or his rehabilitative needs. Finally, he has suggested
that this Court abused its discretion when it indicated that
Burke demonstrated a lack of remorse for his actions.

In Commonwealth v. Walls, 592 Pa. 557, 926 A.2d 957,
961-962 (2007), the Pennsylvania Supreme Court set forth
the standard for reviewing a claim that a sentencing Court
abused its discretion when imposing an allegedly manifestly
excessive sentence.

The standard of review typically refers to the
level of deference to be accorded a lower tribunal’s
decision. Martha S. Davis, Standards of Review:
Judicial Review of Discretionary Decisionmaking,
2 J. Appellate Prac. & Process 47 (2000). Our Court
has stated that the proper standard of review when
considering whether to affirm the sentencing
court’s determination is an abuse of discretion.
Commonwealth v. Smith, 543 Pa. 566, 673 A.2d 893,
895 (1996)(“Imposition of a sentence is vested in
the discretion of the sentencing court and will not
be disturbed absent a manifest abuse of discre-
tion.”). As stated in Smith, an abuse of discretion is
more than a mere error of judgment; thus, a sen-
tencing court will not have abused its discretion
unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will.” Id.FN2

In more expansive terms, our Court recently
offered: “An abuse of discretion may not be found
merely because an appellate court might have
reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality,
prejudice, bias, or ill-will, or such lack of support
so as to be clearly erroneous.” Grady v. Frito-Lay,
Inc., 576 Pa. 546, 839 A.2d 1038, 1046 (2003).

FN2. As supported by both our case law man-
dating review of the record, Smith, 673 A.2d at
895, and the Sentencing Code requiring an
appellate court to review the “record” in mak-
ing the reasonableness determination described
below, 42 Pa.C.S. §9781(d), our scope of review
on appeal is plenary, in other words, we may
review the entire record.

The rationale behind such broad discretion
and the concomitantly deferential standard of
appellate review is that the sentencing court is “in
the best position to determine the proper penalty
for a particular offense based upon an evaluation of
the individual circumstances before it.”
Commonwealth v. Ward, 524 Pa. 48, 568 A.2d 1242,
1243 (1990); see also Commonwealth v. Jones, 418
Pa.Super. 93, 613 A.2d 587, 591 (1992)(en banc)
(offering that the sentencing court is in a superior
position to “view the defendant’s character, dis-
plays of remorse, defiance or indifference and the
overall effect and nature of the crime.”). Simply
stated, the sentencing court sentences flesh-and-
blood defendants and the nuances of sentencing
decisions are difficult to gauge from the cold tran-
script used upon appellate review. Moreover, the
sentencing court enjoys an institutional advantage
to appellate review, bringing to its decisions an
expertise, experience, and judgment that should
not be lightly disturbed. Even with the advent of
the sentencing guidelines,FN3 the power of sentenc-
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ing is a function to be performed by the sentencing
court. Ward, 568 A.2d at 1243. Thus, rather than
cabin the exercise of a sentencing court’s discre-
tion, the guidelines merely inform the sentencing
decision. See also United States v. Salinas, 365 F.3d
582, 588 (7th Cir. 2004).

The Supreme Court also observed in Commonwealth v.
Yuhasz, 592 Pa. 120, 923 A.2d 1111, 1118-1119 (2007), that
the sentencing guidelines promulgated by the legislature are
advisory in nature and while they must be considered by a
sentencing Court, they are not mandatory.

Pennsylvania has a guided sentencing system,
requiring a judge to consider the guidelines prom-
ulgated by the Pennsylvania Commission of
Sentencing in choosing a minimum sentence. The
Legislature has provided that:

The court shall also consider any guidelines
for sentencing adopted by the Pennsylvania
Commission of Sentencing and taking effect pur-
suant to section 2155 (relating to publication of
guidelines for sentencing). In every case in which
the court imposes a sentence for a felony or misde-
meanor, the court shall make as part of the record,
and disclose in open court at the time of sentencing,
a statement of the reason or reasons for the sen-
tence imposed. In every case where the court
imposes a sentence outside the sentencing guide-
lines adopted by the Pennsylvania Commission on
Sentencing pursuant to section 2154 (relating to
adoption of guidelines for sentencing) and made
effective pursuant to section 2155, the court shall
provide a contemporaneous written statement of
the reason or reasons for the deviation from the
guidelines. Failure to comply shall be grounds for
vacating the sentence and resentencing the defen-
dant. 42 Pa.C.S. §9721(b) [in relevant part].

The Sentencing Guidelines, located at 204
Pa.Code §303 et seq., recommend ranges of mini-
mum sentences based on the type of offense, the
defendant’s prior criminal history, and a variety of
aggravating and mitigating factors. The standard
recommended minimum sentence is determined by
the intersection of the defendant’s prior record
score and the offense gravity score on the Basic
Sentencing Matrix. 204 Pa.Code §303.16. The
Guidelines further recommend that if the court
determines that aggravating or mitigating circum-
stances are present, it may impose a sentence that
is a specified amount of time greater than the
upper limit of the standard range or less than the
lower limit of the standard range. 204 Pa.Code
§303.13.

It is well established that the Sentencing
Guidelines are purely advisory in nature. As this
Court explained in Commonwealth v. Sessoms, 516
Pa. 365, 532 A.2d 775, 780-81 (1987), the Guidelines
do not alter the legal rights or duties of the defen-
dant, the prosecutor or the sentencing court. The
guidelines are merely one factor among many that
the court must consider in imposing a sentence.
Sessoms, 532 A.2d at 781. Consequently, this Court
explained:

The defendant has no “right” to have other
factors take pre-eminence or be exclusive; there-
fore, to have the guidelines considered, whatever

they may provide does not change his rights.
Likewise, the prosecutor has no “right” to have a
particular sentence imposed. Most important, the
court has no “duty” to impose a sentence consid-
ered appropriate by the Commission. The guide-
lines must only be “considered” and, to ensure
that such consideration is more than mere fluff,
the court must explain its reasons for departure
from them.

Id. Likewise, we explained in Commonwealth
v. Mouzon, 571 Pa. 419, 812 A.2d 617, 621
(2002)(plurality), that despite the recommenda-
tions of the Sentencing Guidelines, “the trial courts
retain broad discretion in sentencing matters, and
therefore, may sentence defendants outside the
Guidelines.” The only line that a sentence may not
cross is the statutory maximum sentence. See
Mouzon, 812 A.2d at 621 n. 4., Commonwealth v.
Saranchak, 544 Pa. 158, 675 A.2d 268, 277 n.17.

42 Pa.C.S.A. §9782, sets forth the criteria which a review-
ing Court must consider in making a determination as to
whether or not a sentence should be vacated.

(c) Determination on appeal.—The appellate court
shall vacate the sentence and remand the case to
the sentencing court with instructions if it finds:

(1) the sentencing court purported to sentence
within the sentencing guidelines but applied the
guidelines erroneously;

(2) the sentencing court sentenced within the sen-
tencing guidelines but the case involves circum-
stances where the application of the guidelines
would be clearly unreasonable; or

(3) the sentencing court sentenced outside the
sentencing guidelines and the sentence is unrea-
sonable.

In all other cases the appellate court shall affirm
the sentence imposed by the sentencing court.

(d) Review of record.—In reviewing the record the
appellate court shall have regard for:

(1) The nature and circumstances of the offense and
the history and characteristics of the defendant.

(2) The opportunity of the sentencing court to
observe the defendant, including any presentence
investigation.

(3) The findings upon which the sentence was
based.

(4) The guidelines promulgated by the commission.

Using these criteria and the standards directed by the
Supreme Court to be employed in reviewing a sentence
where it is claimed that it arises as a result of the abuse of
discretion, it is clear that the sentence imposed on Burke
was neither an abuse of discretion nor manifestly excessive.

This Court had the benefit of the guidelines for the charge
of aggravated assault, which revealed that the mitigated
range was ten months; the standard range, twenty-two to
thirty-six months; and, the aggravated range, forty-eight
months. In addition to the guidelines, this Court also had the
benefit of the psychiatric reports that were done by the
Behavior Clinic and the presentence report that was pre-
pared for Judge Sasinoski. As previously noted, the guide-
lines are advisory in nature and the sentencing Court is not
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required to impose a guideline sentence when the facts of
the case clearly militate against such a sentence. In the
instant case even an aggravated range sentence would not be
appropriate for the nature of the offense charge and the
character of the defendant. In this case Burke took an other-
wise healthy, seven-week old and turned that child into an
individual who is totally dependent on others for his care.
The child cannot walk, talk or eat and is required on a week-
ly basis to attend occupational, physical and vision therapy.
These injuries have so devastated this child that he is con-
fined to a wheelchair and his long-term prognosis is poor
since his treating physicians do not expect that he will live to
the age of thirteen.

Further underscoring the need for a departure from the
guidelines, was the fact that upon examination of Nicholas,
Dr. Squires found not only current injuries but also, other
injuries, which were consistent with prior child abuse. Dr.
Squires noted healing fractures of his right femur and left
tibia. The presence of healing fractures connotes only one
thing and that is, a prior injury sustained by this child. In
addition, this Court had the opportunity to consider Burke
and his statements regarding the injuries that Nicholas sus-
tained. Based upon the psychiatric reports, presentence
report and Burke’s own statements, it is clear that he showed
no remorse for the commission of this particular crime. His
acknowledgement of guilt resulted not from a wish to take
responsibility for his actions but, rather, the fact that his
lawyer was not providing him with any likelihood of success
if he proceeded to trial.2

Burke also maintains that his sentence was excessive
since it did not take into consideration the fact that he had
a history as a non-violent individual. This statement
ignores the fact that in June of 2003, Roney filed a protec-
tion from abuse action against the defendant; however, the
order was vacated approximately one month later. While it
is true that he has no criminal record for violence, the
actions that he took in the effort to hide what he did,
demonstrate an individual who is capable of causing great
harm. In addition, his denial of responsibility for these
actions culminating in the assertion that he was being set
up by his former girlfriend, underscores Burke’s callous
and self-serving personality.

Burke next maintains that this Court failed to properly
assess the circumstances of this particular crime. In this
regard, Burke maintains that the actions that he took were
minimal yet these actions caused extensive, life-threatening
injuries to Nicholas. This Court was fully aware of the
actions that Burke took and those that he might possibly
have taken since Nicholas was already suffering from pre-
existing injuries as evidenced by the healing fractures of
both of his legs. Burke’s explanation of how Nicholas sus-
tained these injuries was an attempt to diminish his respon-
sibility since these injuries were consistent not with a baby
being spun out of a towel, but with the Shaken Baby
Syndrome as evidenced by the petecheal hemorrhaging of
Nicholas’ eyes and the trauma sustained to his brain. The
statements that Burke made to the investigating police offi-
cer, to the psychiatrist at the Behavior Clinic and to the pre-
sentence investigator, all show an attempt to avoid or at
least minimize his responsibility for the commission of
these crimes.

When he was initially interviewed, Burke denied any
responsibility for Nicholas’ injuries. When he was confront-
ed by the police a month later, he attempted to minimize his
role by suggesting that he only did what he had seen his
paramour do on a prior occasion to have the baby, Nicholas,
stop crying. He acknowledged that Nicholas cried all of the
time and that it was hard for him to sleep. In fact, when he

discussed the nature of Nicholas’ injuries with the investi-
gating officer, he indicated that because of the injuries sus-
tained by this child, Burke’s life was now over. In speaking
to Shakeel A. Khan, M.D. a psychiatrist who examined him
from the Allegheny County Behavior Clinic, he detailed the
circumstances of his arrest as follows:

CIRCUMSTANCES OF THIS ARREST:

The defendant reports that he is a victim of telling
the truth to the judge. He was asked if he smoked
marijuana over a period of time and the defendant
admitted it to him. He stated that his original arrest
was on July 25th for charges of shaking a baby. He
denies that he was ever involved in abusing his
children. He reports that it was the mother of his
children who had several problems and wanted to
frame him.

Finally, in speaking with the presentence investigator, he
told him that he was surprised when the doctors informed
him that Nicholas had been diagnosed with Shaken Baby
Syndrome and he denied ever hurting the child and suggest-
ed that his injuries occurred when one of Roney’s friends
was babysitting him. In addition to insinuating that Roney
was a non-caring mother, he stated that maybe she or one of
her friends caused the injury to him. He has also suggested
that Roney wanted to frame him. All of these factors were
considered when imposing the sentence on Burke.

Burke also maintains that his sentence was not consistent
with the objective of the Sentencing Code in that this Court
did not consider the need to protect the public and Burke’s
rehabilitative needs. In fashioning any sentence, this Court
is guided by the Sentencing Code and the sentencing guide-
lines that are applicable to each individual’s case. In this
regard, this Court carefully considered Burke’s rehabilita-
tive needs since he sustained significant injuries in a motor-
cycle accident in March of 2006, which left him disabled and
unable to work. This Court wanted to ensure that Burke
would never have the opportunity or the ability to subject a
helpless infant to the injuries that his son sustained. Burke’s
lack of remorse and his inability to accept responsibility for
his actions and his attempt at minimizing his involvement in
this catastrophic incident, dictated the sentence that was
imposed upon him.

Finally, Burke maintains that this Court erred when it
observed that Burke showed no remorse for his actions. It is
replete throughout the record that this Court has examined
that Burke felt that he was the true victim of this crime.
Burke’s told the presentence investigator that as a result
Nicholas’ injuries, that Burke’s life was over and that the
only reason that he plead guilty was not to accept responsi-
bility but that his lawyer was giving him no hope. Similarly,
Burke denied responsibility to the investigating police
office, the physicians at Children’s Hospital and his para-
mour and attempted to deflect responsibility to others by
suggesting that Roney wanted to set him up and either
Roney or one of her girlfriends had, in fact, caused
Nicholas’ injuries. In observing him at the time of the entry
of his plea and the imposition of his sentence, his attitude
and demeanor were consistent with what he had demon-
strated to others throughout the investigation of these par-
ticular crimes and that he did not want to accept responsi-
bility for these crimes and placed the blame for Nicholas’
injuries on others. The only person about whom he was con-
cerned was himself as underscored by his statement that his
life was over. As with all of Burke’s claims of error, this
claim of an abuse of discretion by this Court finding that he
had no remorse, was without merit.
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BY THE COURT:
/s/Cashman, J.

Dated: September 12, 2008

1 Burke originally entered a plea of guilty on September 25,
2007 in front of the Honorable Kevin G. Sasinoski. Judge
Sasinoski ordered a presentence report in aid of sentencing,
which was scheduled for December 13, 2007. On that date,
Burke’s sentence was vacated and Judge Sasinoski recused
himself and the case was assigned to the undersigned.
2 In the presentence report, Burke told the presentence
investigator the reason why he was pleading guilty.

“Regarding his sentencing, he said, ‘This ain’t me,’ and stat-
ed he pled guilty on his attorney’s advice. ‘She [his attorney]
gave me no hope,’ he said.
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