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Nicholas A. Lettieri, Jr. v.
The Locker Room Bar and Grille, LLC,

Hines Ward, Korry Pitts and
Kimberly Pitts, his wife

The Locker Room Bar and Grille, LLC v.
Nicholas A. Lettieri, Jr.

Receivership—Injunction—Bond—Diversion of Company
Assets

1. The Locker Room is a Pennsylvania limited liability
company engaged primarily in the business of operating a
restaurant and bar in the City of Pittsburgh. The members of
the Locker Room are Hines Ward, Kimberly Pitts and
Nicholas Lettieri, Jr., each owning an equal one-third share.
WKN has title to the real estate in which the bar is located.
Its members are Hines Ward, Korry Pitts and Nicholas
Lettieri, Jr.

2. The Locker Room opened for business December 2005
with Nicholas Lettieri, Jr. serving as manager and business
manager. In October 2006, Nicholas Lettieri, Jr. resigned and
Kimberly Pitts was appointed as business manager. In
February 2007, The Locker Room suffered severe flood dam-
age, closed its doors and reopened in June 2007.

3. On September 14, 2007, The Locker Room filed a com-
plaint against Nicholas Lettieri, Jr. alleging that he fraudu-
lently withdrew $18,909.50 from The Locker Room’s corpo-
rate accounts. On September 25, 2007, Nicholas Lettieri, Jr.
filed a complaint against Defendants claiming the Pitts
defendants diverted funds belonging to their personal bank
accounts.

4. On September 17, 2007, The Locker Room filed a
Petition for Special Relief seeking to have Nicholas Lettieri,
Jr. return $18,909.50, which the court ordered him to do. On
September 20, 2007, Nicholas Lettieri, Jr. filed a motion for
special injunction demanding equitable relief. At the injunc-
tion hearings, an expert in the area of forensic accounting
testified to a complicated pattern of deception perpetrated
by the Pitts defendants resulting in substantial diversions of
Locker Room funds for their personal benefit.

5. Pursuant to Lettieri’s request, on November 20, 2007
the court directed the appointment of a receiver David K.
Rudov, and ordered, inter alia, Ward to remit to the receiver
the sum of $48,438 payable to The Locker Room and Pitts to
remit to the receiver the sum of $121,994 payable to The
Locker Room.

6. The Court found that injunctions are equitable orders
necessary to forestall an immediate threat of harm. A pre-
liminary injunction is a provisional remedy that may be
granted before a hearing on the merits. The orders of
November 20, 2007 and December 5, 2007 were entered to
prevent imminent, irreparable harm to The Locker Room
and to preserve the status quo and are not procedurally
defective.

7. The bond required under Pa.R.C.P. No. 1533(d) is
designed to protect all interested parties, and is left to the
discretion of the court. In this case, it was reasonable to
require a bond in the amount of $50,000.

(William R. Friedman)

Rudy A. Fabian for Nicholas A. Lettieri.
Guy C. Fustine for The Locker Room Bar and Grille.
Joseph L. Luvara for Hines Ward.
Lawrence G. Zurawsky for Korry and Kimberly Pitts.
David K. Rudov, Court Appointed Receiver.

No. GD 07-19687; 2188 WDA 2007; 2269 WDA 2007. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Civil Division.

OPINION
Ward, J., March 5, 2008—Appellants, Korry Pitts and his

wife, Kimberly Pitts (“the Pitts”) appeal this Court’s Order
of November 20, 2007, as amended by the Order dated
December 5, 2007.

Background
The Locker Room is a Pennsylvania limited liability com-

pany that is engaged primarily in the business of operating a
restaurant and bar on Pittsburgh’s South Side. The members
of The Locker Room are Hines Ward, Kimberly Pitts, and
Nicholas Lettieri, Jr. Under The Locker Room’s Operating
Agreement each member owns an equal one-third interest in
the business. A second L.L.C., WKN, holds title to the real
estate to the property in which the bar is located. The mem-
bers of WKN are Hines Ward, Korry Pitts, and Nicholas
Lettieri, Jr.

The Locker Room opened for business on or about
December 15, 2005. Initially, Nicholas Lettieri, Jr. served
both as the manager under the Operating Agreement and as
the day-to-day business manager of the bar and restaurant.
However, in October 2006, differences of opinion arose
regarding the operation of the business among the members
of The Locker Room/WKN and subsequently, Nicholas
Lettieri, Jr. resigned as the business manager of The Locker
Room. Thereafter, Kimberly Pitts was appointed as the busi-
ness manager of The Locker Room.

On February 19, 2007, The Locker Room suffered severe
flood damage due to a boiler explosion. At this time, The
Locker Room closed its doors in order to repair the extensive
damage to the property. After the repairs were completed,
The Locker Room reopened for business on June 1, 2007.

The Lawsuits
On September 14, 2007, The Locker Room commenced an

action at GD 07-019687 alleging that Nicholas Lettieri, Jr.
fraudulently withdrew $18,909.50 from The Locker Room’s
corporate accounts in violation of the L.L.C.’s Operating
Agreement. Subsequently, on September 25, 2007, Nicholas
Lettieri, Jr. filed a Complaint against The Locker Room,
Hines Ward, and the Pitts at GD 07-020456 claiming that the
Pitts diverted funds belonging to The Locker Room to their
own personal bank accounts for their personal benefit and
that Hines Ward and the Pitts defrauded The Locker Room
and Nicholas Lettieri, Jr. of insurance expenses in excess of
$350,000. The actions were ultimately consolidated at case
number GD 07-019687.

On September 17, 2007, The Locker Room filed a Petition
for Special Relief seeking the return of $18,909.50 of Locker
Room funds from Nicholas Letterri, Jr. as well as other equi-
table relief. Upon consideration of the Locker Room’s
Petition for Special Relief and after hearing, this Court
entered an Order directing Nicholas A. Lettieri to return
$18,909.50 to The Locker Room.1

Thereafter, on September 20, 2007, Nicholas Lettieri, Jr.
filed a motion for special injunction demanding equitable
relief. Hearings were held on Nicholas Lettieri, Jr.’s request
for special injunctive relief on October 30, 2007 and
November 5, 2007 (the “injunction hearings”).

At the injunction hearings, David M. Duffus, an expert in



page 2 volume 157  no.  1Supplement to The Lawyers Journal

the area of forensic accounting, testified on behalf of
Nicholas Lettieri Jr. The testimony of Mr. Duffus revealed a
complicated web of deception and fraud perpetrated by the
Pitts resulting in substantial diversions of Locker Room
funds for the personal benefit of the Pitts.

According to Mr. Duffus, on April 6, 2007 Kimberly Pitts
established a secret bank account at Dollar Bank in the name
of The Locker Room. Mrs. Pitts did not inform the other
members of The Locker Room or The Locker Room’s
accountant that she had established the Dollar Bank account.
Furthermore, Mrs. Pitts designated the Pitts’ home address
as the mailing address for the Dollar Bank account rather
than the business address of The Locker Room where its
originally established bank account statements were
received. It must also be noted that the Dollar Bank account
was not recorded on the books of The Locker Room until
October 2007, six months after the account was established
and after the litigation was commenced.

Between the dates of February 28, 2007 and May 25, 2007,
four checks from The Locker Room’s insurance carrier total-
ing $500,721 were deposited into existing Locker Room
accounts at PNC bank.2 Kimberly Pitts made three with-
draws from the PNC accounts totaling $278,834 and subse-
quently deposited said amount into the aforementioned
secret Dollar Bank account. Kimberly Pitts then proceeded
to make several disbursements out of the Dollar Bank
account to Korry Pitts. The disbursements were not reflect-
ed on The Locker Room’s August 31, 2007 accounting
records. However, the disbursements were eventually
recorded on The Locker Room’s accounting books in
October 2007. Mr. Schleis, The Locker Room’s accountant
placed the disbursements into the three following cate-
gories: (1) expense reimbursements for insurance-related
restoration work; (2) transfers between bank accounts; and
(3) general contracting fees.

Mr. Duffus analyzed The Locker Room’s October 2007
accounting books and determined that the majority of the
disbursements to Korry Pitts represented a diversion from
the business for the Pitts’ own personal gain.3 Mr. Duffus
concluded that $6,123 of the $24,123 characterized Mr.
Schleis as insurance claim transactions represented an
improper diversion to Mr. Pitts because The Locker Room
could provide no documentation supporting the claim that
$6,123 of these transactions was made on behalf of The
Locker Room. Mr. Duffus also concluded that the entire
$73,338 characterized by Mr. Schleis as Korry Pitts’ general
contracting fee for The Locker Room’s restoration work rep-
resented an improper diversion of funds from The Locker
Room.4 Mr. Duffus determined that the entire $73,338 repre-
sented a diversion of funds from the company based prima-
rily on the fact that the only construction agreement that
exists with respect to The Locker Room restoration work is
between Mark Brettschneider Construction and WKN, LLC.
Further, it appeared to Mr. Duffus that Mr. Brettschneider
provided all the services necessary for the restoration work
and that a general contractor was unneeded on the project.5

Mr. Duffus testified that according to The Locker Room’s
accounting records Mr. Pitts received a total $140,308 in
shareholder distributions, yet the other members received
significantly less. According to Mr. Duffus, even if Mr. Pitts
was entitled to receive shareholder distributions,6 he would
only be entitled to the amount received in distributions by
Nicholas Lettierri, Jr., $27,442. Mr. Duffus also determined
that $8,133 was paid to American Express by The Locker
Room for the personal benefit of the Pitts and $10,000 in
other unsubstantiated expense reimbursements was divert-
ed form The Locker Room. Taking into consideration the
shareholder loans of $67,470 made on behalf of Korry Pitts

to The Locker Room, Mr. Duffus concluded that the Pitts
owed $142,990 to the business.

On November 20, 2007 this Court issued an order direct-
ing that:

1. The request for the appointment of a receiver by
The Locker Room Bar & Grille, LLC member,
Nicholas Lettieri is GRANTED pursuant to
Pa.R.C.P. 1533;

2. This Court appoints David K. Rudov to act as a
receiver for the conduct of the business affairs of
The Locker Room Bar & Grille, LLC, under the pro-
visions of and with the obligations imposed by
Pa.R.C.P. 1533. The receiver shall file a report with
the court in 45 days regarding the financial status
of the business, in accordance with Pa.R.C.P.
1533(2);

3. Mr. Rudov’s reasonable fees shall be paid by The
Locker Room Bar & Grille, LLC;

4. As proposed by The Locker Room Bar & Grille,
LLC. member, Hines Ward, Mr. Ward shall remit to
the receiver to amount of $48,438.00 payable to The
Locker Room Bar and Grille, LLC;

5. The Locker Room Bar & Grille, LLC member,
Korry Pitts shall remit to the receiver appointed by
this Court the amount of $121,994.00 payable to
The Locker Room Bar & Grille, LLC;

6. Pursuant to Pa.R.C.P. 1533(d), the receiver shall
file a bond in the amount of $50,000.00.

On November 29, 2007 Korry Pitts filed a Notice of
Appeal from the November 20, 2007 Order of Court.
Thereafter, this Court entered an amended Order on
December 5, 2007 making Kimberly Pitts jointly responsible
with Korry Pitts for the $121,994.00 payable to the receiver.
Subsequently, in response to an Order of this Court dated
November 30, 2007, Korry Pitts filed a Statement of Matters
Complained of on Appeal. Thereafter, on December 13, 2007,
both Kimberly and Korry Pitts jointly filed a notice of appeal
to the December 5, 2007 Order of Court. The appeals were
ultimately consolidated by the Superior Court. Although
directed by this Court to do so, Korry and Kimberly Pitts did
not file a joint statement of matters complained of on appeal.

Having discussed the procedural posture and background
of this case we will now address the issues raised on appeal
by Korry Pitts.

The first issue raised on appeal by Korry Pitts is that this
Court erred in granting the request to appoint a receiver
pursuant to Pa.R.C.P. 1533.

Although appointment of a receiver is not to be undertak-
en lightly, the decision to appoint is within the sound discre-
tion of the trial court. Abrams v. Uchitel, 806 A.2d 1, 8
(Pa.Super. 2002). The court is authorized to appoint a receiv-
er where there has been such gross mismanagement or fraud
or similar circumstances that a receiver is clearly required.
Tate v. Philadelphia Transp. Co., 410 Pa. 490, 500-501, 190
A.2d 316, 321 (1963). Further, “receivers can be appointed to
assure that assets will not be dissipated.” Abrams v. Uchitel,
806 A.2d at 8-9.

The testimony of Mr. Duffus and other evidence present-
ed during the hearings revealed that the that the Pitts fraud-
ulently dissipated a substantial amount of Locker Room
funds for their own benefit and Hines Ward’s benefit and that
assets of The Locker Room were being grossly mismanaged.
Specifically, the evidence showed that there was an effort to
conceal the diversions to the Pitts and entities that they con-
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trol. The testimony and evidence further revealed that there
was a lack of adherence to corporate formalities and a lack of
records supporting corporate resolutions regarding critical
actions taken by the members of The Locker Room. Thus, the
appointment of a receiver was justified.

The second issue raised Korry Pitts on appeal is that the
Court erred in ordering Hines Ward to remit to the receiver
the amount of forty eight thousand four hundred and thirty
eight dollars ($48,438.00).

The evidence introduced at the injunction hearings estab-
lished that in the summer of 2007 Hines Ward asked Korry
Pitts to purchase two vehicles on his behalf. Subsequently, in
late July 2007, two checks were written from The Locker
Room’s Dollar Bank account totaling $48,438.00. The checks
were written to Wright Automotive Group and Shultz Ford
for the purchase of a Dodge Charger and a Ford Expedition.
The vehicles were ultimately delivered to Hines Ward’s
childhood friends in Georgia.

Clearly, the funds taken from The Locker Room’s Dollar
Bank account and expended on the Dodge Charger and Ford
Expedition were used to benefit Hines Ward personally and
were not spent on behalf of The Locker Room. In fact, Mr.
Ward and his counsel admitted that these funds should not
have been taken from The Locker Room and agreed to remit
them to the receiver. The funds rightfully belong to The
Locker Room; Korry Pitts has no claim to these funds.7 Thus,
this issue is without merit.

Korry Pitts’ third issue raised on appeal is that the Court
erred in ordering Korry Pitts to remit to the receiver the
amount of one hundred twenty one thousand nine hundred
and ninety four dollars ($121,994.00).

This Court found Mr. Duffus testimony regarding the
amount of diversions by the Pitts to be generally credible.
However, this Court made two adjustments to Mr. Duffus’
calculations. First, this Court directed Hines Ward to direct-
ly reimburse The Locker Room in the amount of $48,438.00
for the two vehicles purchased on his behalf, rather than
reimburse Mr. Pitts for these funds. Therefore, Mr. Pitts was
not responsible for returning that money to The Locker
Room and consequently his liability to the company was
reduced by $48,438.00. Second, this Court determined that
because Korry Pitts was not a member under the Operating
Agreement of The Locker Room, he was not entitled to
shareholder distributions.8 Thus, the court determined that
Korry Pitts was obligated to return the entirety of the share-
holder distributions he was remitted, adding $27, 442 to Mr.
Duffus calculations.

The Pitts divested a substantial sum of money from The
Locker Room. While The Locker Room was struggling to
rebuild its business after the flood damage had stopped the
business cold in its tracks, the Pitts hindered the business’s
attempt to rebuild itself by actively defrauding it of over a
hundred thousand dollars. The business is entitled to the
return of the funds that were wrongly taken from it. Thus,
this Court’s order compelling the Pitts to remit $121,994.00
to the receiver was not in error.

Korry Pitts’ next issue raised on appeal is that the Court’s
Order of November 20, 2007, as amended by the Order dated
December 5, 2007, was procedurally defective and deprived
Defendant Korry Pitts of his right to litigate his claims at
trial to the funds directed to be remitted by Korry Pitts and
Hines Ward.

Injunctions, particularly preliminary injunctions, are
equitable orders necessary to forestall a pending and imme-
diate threat of harm. Greco v. Hazleton City Authority, 721
A.2d 399 (Pa.Commw. 1998). A preliminary injunction is a
provisional remedy that may be granted before a hearing on
the merits. Appeal of Little Britain Tp. From Decision of

Zoning Hearing Bd. of Little Britain Tp., Lancaster County,
Pa., 651 A.2d 606, 611 (Pa.Cmwlth. 1994). Its purpose or
function is generally to afford preventive relief by preserv-
ing the status quo, either as it presently exists or previously
existed before the acts complained of, where there is an
urgent necessity of preserving the status quo until the mer-
its of the case can be heard and determined. Id.

The Orders of November 20, 2007 and December 5, 2007
were entered to prevent imminent, irreparable harm to The
Locker Room and preserve the status quo. The Court
ordered the remittance of funds to the receiver in order to
restore the status quo thereby allowing the business to
remain operational and solvent until a decision on the final
merits could be made. At no point did this Court indicate that
the Orders of November 20, 2007 and December 5, 2007
served as a decision on merits or as a basis for a final decree.
The case goes forward and the Pitts may still yet prevail on
the merits. Therefore the Orders of November 20, 2007 and
December 5, 2007 are not procedurally defective and did not
deprive Defendant Korry Pitts of his right to litigate his
claims at trial.

The fifth issue raised by Korry Pitts on appeal is that the
amount of the bond required to be posted by the receiver is
inadequate to protect the right, title and property interest of
Korry Pitts in the funds that the Court directed be remitted
to the receiver by the Defendants.

Under Pa.R.C.P. No. 1533(d), “[e]xcept as otherwise pro-
vided by an Act of Assembly, a receiver, whether temporary
or permanent, must give such security for the faithful per-
formance of the receiver’s duty as the court shall direct. A
receiver shall not act until he or she has given the security
required.” The bond required by this subdivision of the Rule
is designed to protect all interested parties in the event of
embezzlement, conversion, waste or maladministration by
the receiver. 5 GOODRICH § 1533(d):1

The Rule requiring security when a receiver is appointed
does not specify the amount of security that should be
required. Thus, except where a statute otherwise provides, it
is left completely to the discretion of the court. Levin v.
Barish, 505 Pa. 514, 481 A.2d 1183 (1984).

Instantly, the Court ordered the receiver to file a bond in
the amount of $50,000.00.9 Considering financial circum-
stances of The Locker Room and the temporary nature of the
appointment, in this Court’s opinion a bond of $50,000.00
bond was more than reasonable to protect against any poten-
tial embezzlement or waste on the part of the receiver. Thus,
this issue is without merit.

The sixth and final issue raised by Korry Pitts is that the
Court erred in refusing to direct Nicholas Lettieri, Jr. to
replace the funds he admitted removing without any
authority.

On September 17, 2007 this Court issued an Order direct-
ing Nicholas Lettieri, Jr. “to immediately return to [The
Locker Room] all funds removed from [Locker Room bank
accounts] in the amount of $18,909.50.” The Court ordered
The Locker Room to post bond in the amount of $18,000.00.
No bond was ever posted by The Locker Room. The Court
did in fact direct Nicholas Lettieri Jr. to replace the funds he
admitted removing without authority, therefore the issue
raised by the appellant is meritless.

Therefore, the findings and determinations of this Court
should be sustained.10

BY THE COURT:
/s/Ward, J.

Dated: March 5, 2008

1 Further, the order enjoined Nicholas Lettieri, Jr. from inter-



page 4 volume 157  no.  1Supplement to The Lawyers Journal

fering with the operation of the Locker Room and from
removing any further funds from the Company or otherwise
wasting any of the Companies assets, and from otherwise
violating his fiduciary duty to the Company.
2 These funds were released to The Locker Room as a result
of the insurance claim submitted by the Locker Room for the
flood damage that occurred on February 19, 2007.
3 According to Mr. Duffus payments made to on behalf of Mr.
and Ms. Pitts, or entities they control totaled $135,461.00.
4 This amount includes $48,438 removed from the Locker
Room’s Dollar Bank account to purchase two vehicles on
behalf of Hines Ward. See infra. 
5 Mr. Brettschneider also credibly testified that Mr. Pitts did
not act as the general contractor and that Brettschneider
provided all the services necessary for the restoration work.
Furthermore, Nicholas Lettieri Jr.’s testimony at the injunc-
tion hearings credibly confirmed the testimony of Mr. Duffus
and Mr. Brettschneider on the issue of the general contrac-
tor fee.
6 This Court found that Pitts was not entitled to any share-
holder distributions from the Locker Room because he is not
a member under the Operating Agreement of the Locker
Room. See infra.
7 Korry Pitts testified that they money taken from the Dollar
Bank account paid on behalf of Hines Ward was money he
had right to as a result of his employment as the general con-
tractor. However, as noted supra, the Court found that Korry
Pitts did not serve as general contractor on the Locker Room
restoration and thus was not entitled to a fee for general con-
tracting services.
8 Mr. Duffus testified that there was an issue regarding
whether Mr. Pitts was entitled to any shareholder distribu-
tions. Ultimately, however, he reduced the amount owed by
the Pitts by $27,442.
9 On November 20, 2007, the Receiver, David Rudov, posted
bond in the amount of $50,000.
10 Further, we wish to inform the Superior Court that on
December 11, 2007, the Locker Room filed for Chapter 11
Bankruptcy. Thereafter, on January 21, 2008, the Locker
Room filed a Notice of Removal of the above-captioned case
to the United States Bankruptcy Court for the Western
District of Pennsylvania. The case has not been remanded.

Fisher Scientific Company, L.L.C.;
Fisher Scientific International, Inc.;

Fisher Scientific Operating Company;
and Fisher Hamilton, L.L.C. v.

AIU Insurance Company; et al.,
Insurance Coverage—Breach of Contract—Declaratory
Relief—Preliminary Objections

1. Fisher is a Pennsylvania-based manufacturer and dis-
tributor. Defendants are insurance companies that con-
tracted with Fisher to provide primary, excess and/or
umbrella coverage related to underlying asbestos claims
filed against Fisher.

2. Fisher stated that after it exhausted its coverage with

a non-party insurance company, it requested other insur-
ance companies with whom it had policies to take over its
obligations.

3. On May 10, 2007, prior to reaching agreement regard-
ing coverage, Defendant First State Insurance filed suit
against Fisher in Connecticut seeking declaratory relief. On
May 23, 2007, two other Defendants filed suit in New Jersey
also seeking declaratory relief. On May 31, 2007 Fisher filed
this action against all Defendants seeking recovery for
breach of contract. Fisher’s complaint did not indicate
whether each Defendant was to provide primary, excess or
umbrella coverage.

4. Preliminary Objections were decided as follows:
a. Midstates Reinsurance Corporation argued that under

the doctrine of lis pendens the court should dismiss Fisher’s
complaint or, in the alternative, stay the present action pend-
ing resolution of the related suits in New York and New
Jersey. The doctrine of lis pendens is unavailable where the
first-filed action was commenced in a foreign state and does
not apply unless the first-filed action is pending in
Pennsylvania courts. Further, it must be shown that the prior
case is the same, the parties are the same and the relief
requested is the same. The first-filed suits were brought in
New York and New Jersey and the relief requested in this
action (damages) is different from the relief requested in the
out-of-state cases (declaratory relief) and the parties are not
the same as those in the New York and New Jersey cases.

b. Midstates and other Defendants argued that if lis pen-
dens does not apply, the Court should either dismiss or stay
the present action in favor of the previously-filed actions to
avoid the waste of judicial resources and duplication of
effort. The Connecticut and New Jersey courts have
demonstrated that they will consider what this Court does
when deciding how to proceed in the actions pending in
their respective courts. Under Pennsylvania law, declarato-
ry relief would be unavailable in an action filed in anticipa-
tion of imminent breach of contract and, therefore, it would
be inequitable for this Court to stay the breach of contract
case in favor of an inappropriately filed declaratory judg-
ment action.

c. Defendants argued that Fisher’s failure to specifically
plead conditions precedent to the triggering of coverage is
fatal to Fisher’s claims. Under Pa.R.C.P. No. 1019 (c), in
pleading the performance or occurrence of conditions prece-
dent, it is sufficient to aver generally that all conditions
precedent have been performed or have occurred.

d. Several Defendants argued that Fisher’s complaint
failed to conform to law or rule of court since Fisher failed
to attach relevant insurance policies to its complaint.
Fisher provided copies of its policies to Defendants. When
writings have been made available to the parties, the Court
will not require documents of great bulk to be attached to
the complaint.

e. Several Defendants argued that the claims lodged by
Fisher are not ripe because Fisher failed to plead exhaustion
of the underlying primary insurance policies. When review-
ing the dismissal of a complaint based upon preliminary
objections in the nature of a demurrer, as in this preliminary
objection, the Court treats as true all well-pleaded material,
factual averments and inferences fairly deducible there-
from. Any doubt should be resolved by a refusal to sustain
the objections. In order for the excess insurer’s policy to be
“triggered,” the directly underlying policy must first be
exhausted. Fisher has failed to properly plead exhaustion of
the directly underlying insurance and thus this preliminary
objection must be sustained; however, Fisher will be granted
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leave to amend to properly plead exhaustion.
f. The Pennsylvania Property and Casualty Guaranty

Association raised two preliminary objections, one based on
Fisher’s alleged failure to plead exhaustion of other insur-
ance and one regarding the residency requirements of the
Pennsylvania Insurance Guaranty Association Act and the
Pennsylvania Property and Casualty Insurance Guaranty
Association Act (PPCIGA). The preliminary objection
regarding failure to plead exhaustion will be scheduled for
reargument. Because three of the Plaintiffs are not “resi-
dents” of Pennsylvania, the preliminary objections based on
residency must be sustained and claims against the PPCIGA
must be dismissed, but PPCIGA remains a party to this
action since the claims made against the Association by
Fisher Scientific Company, L.L.C., a Pennsylvania resident,
are still outstanding.

(William R. Friedman)

Andrew M. Roman, Mary Ann Dilanni, Eric S. Newman, Seth
A. Tucker, Deanna M. Wilcox and John H. Fuson for Fisher
Scientific.
Jennifer M. Ellin and J. Colin Knisely for The American
Insurance Company.
Robert P. Siegel and C. Leon Sherman for Associated
International Insurance Company.
Guy A. Cellucci and Michael E. DiFebbo for Century
Indemnity Company, United States Fire Insurance Company
and Westchester Fire Insurance Company.
Richard J. Pratt, Gabriela A. Richeimer and Robert B. Stein
for Columbia Casualty Company.
James P. Ruggeri, Katherine M. Hance, Paul H. Titus and
Keith E. Whitson for First State Insurance Company.
Richard A. Godshall, Dwight A. Kern, Lawrence D. Mason,
Christine Magarian for National Union Fire Insurance
Company of Pittsburgh, PA.
Lise Luborsky for Pennsylvania Property & Casualty
Insurance Guaranty Association.
Frank Maneri, C. Lawrence Holmes and Kevin P. Lucas for
Westport Insurance Corporation f/k/a Puritan Insurance
Company.

No. GD 07-011419. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION
Ward, J., January 17, 2008—This case arises from a dis-

pute over insurance coverage for underlying asbestos-relat-
ed bodily injury claims. Plaintiffs Fisher Scientific
Company LLC, Fisher Scientific International Inc., Fisher
Scientific Operating Company, and Fisher Hamilton LLC
(collectively “Fisher”) describe themselves as “a
Pennsylvania-based manufacturer and distributor” that
“has been the target of asbestos claims by plaintiffs alleging
injury from long-term exposure to asbestos.” Defendants
are the Pennsylvania Property and Casualty Insurance
Guaranty Association and numerous insurance companies
that contracted with Fisher to provide primary, excess,
and/or umbrella coverage for the funding and/or indemnifi-
cation of defense and settlement costs relating to the under-
lying asbestos claims.

Fisher states that, after it had exhausted its coverage with
a non-party insurance company, Fisher requested other
insurance companies with whom it had policies to take over
the obligation of the funding and/or indemnification of its
defense and settlement costs relating to the underlying
asbestos suits in which it had been named as a defendant.
On May 10, 2007, before Fisher and any of the Defendant
insurers could reach an agreement regarding coverage,
Defendant First State Insurance Company filed suit against

Fisher in Connecticut, seeking declaratory relief. See First
State Ins. Co. v. Fisher Scientific Co. LLC, et al., No. HHD-
CV-07-4030045-S (Conn. Super. Ct., Judicial Dist. of
Hartford). Similarly, on May 23, 2007, Defendants Century
Indemnity Company, also known as Insurance Company of
North America, and Westchester Fire Insurance Company
filed a related suit in New Jersey, also seeking declaratory
relief.1 See Honeywell v. Travelers Casualty & Surety, MRS-
L-1498-06, (Morris Cty., N.J. Sup. Ct., Law Division). On May
31, 2007, Fisher filed this action against all Defendants,
seeking recovery for breach of contract.

In its complaint, Fisher lists the Defendant insurers, but
does not indicate whether each was to provide primary,
excess, or umbrella coverage. Additionally, rather than
attach the policies to the complaint, Fisher attached
“Appendix B,” which identifies each policy number, as well
as the dates on which the coverage under each policy began
and ended. According to the complaint, “[u]nder the
Policies, and as provided by law, Fisher may select the poli-
cy or policies under which it is to be indemnified for the
Asbestos Claims, including defense costs.” Complaint at ¶52
(parenthetical omitted). 

I. Preliminary Objections
Several of the Defendants have filed preliminary objec-

tions challenging Fisher’s Complaint on various grounds.
Each of the Defendants’ arguments is discussed below.

A. Lis Pendens
In one of its preliminary objections, Defendant Midstates

Reinsurance Corporation argues that, under the doctrine of
lis pendens, this Court should dismiss Fisher’s complaint or,
alternatively, stay the present action pending resolution of
the related suits filed in New York and New Jersey. 

Initially, we note that the doctrine of lis pendens is
unavailable where the first-filed action was commenced in
foreign state. Singer v. Dong Sup Cha, 379 Pa.Super. 556, 558,
550 A.2d 791, 792 (1988). In order for the doctrine to be
applicable the first-filed action must be pending in a
Pennsylvania court. Snider v. Fellheimer, 139 P.L.J. 186, 190
(1991). Further, “[i]n order to plead successfully the defense
of lis pendens, i.e., the pendency of a prior action, it must be
shown that the prior case is the same, the parties are the
same, and the relief requested is the same.” Penox
Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450,
453, 546 A.2d 114, 115 (1988). Where a party seeks dismissal
under the doctrine of lis pendens, this test is to be strictly
applied. Norristown Auto. Co., Inc. v. Hand, 386 Pa.Super.
269, 274, 562 A.2d 902, 904 (1989).

Midstates cannot seek dismissal or stay of the present
action pursuant to the doctrine of lis pendens because the
doctrine does not apply unless the first action is pending in
Pennsylvania courts. Here, the first-filed suits were brought
in New York and New Jersey. Furthermore, we note that the
relief requested in this action (damages for breach of con-
tract) differs from the relief requested in the out-of-state
cases (declaratory relief). See Penox Technologies, 376
Pa.Super. at 453, 546 A.2d at 115. Additionally, the parties in
this suit are not identical to those in the New York or New
Jersey cases. The present action involves 30 insurers,
whereas 22 insurers are parties in the New York case and 17
insurers are parties in the New Jersey case.2 Accordingly,
Midstates’ preliminary objection based on the doctrine of lis
pendens is denied. 

B. Arguments Based on Equitable Principles
Midstates also joins in the argument made by several

other Defendant insurers that, even if the lis pendens is not
strictly satisfied in the present action, this Court should



page 6 volume 157  no.  1Supplement to The Lawyers Journal

either dismiss or stay the present suit in favor of the previ-
ously-filed actions in order to avoid the waste of judicial
resources and duplication of effort.3 In support of this argu-
ment, Defendants point to the following statement made by
the Superior Court in Crutchfield while discussing the appli-
cation of the three-pronged lis pendens test: “[I]f the iden-
tity test is not strictly met but the action involves a set of
circumstances where the litigation of two suits would create
a duplication of effort on the part of the parties, waste of
judicial resources and ‘create the unseemly spectacle of a
race to judgment,’ the trial court may stay the later-filed
action.” Crutchfield, 806 A.2d at 1262 (quoting Norristown,
562 A.2d at 904).

In the present case, it is apparent that this Court need not
be overly concerned about the principles of comity or “the
unseemly spectacle of a race to judgment.”

Although, on August 24, 2007, the New Jersey Superior
Court denied Fisher’s motion to deny or stay the New Jersey
action, that court stated that it was denying the motion with-
out prejudice because, at that time, it was not clear that the
present action was going to be more comprehensive than the
New Jersey action. See Affidavit of Taylor M. Hoffman,
Exhibit 6 (Transcript) at 34. The court indicated that the rul-
ing on the present preliminary objections would clarify that
issue. Id. at 32. Such statements suggest that the New Jersey
Superior Court is open to the possibility of granting a subse-
quent motion to dismiss or stay that action if, after this Court
rules on the present preliminary objections, the present
action appears to be more comprehensive.

By order dated October 22, 2007, the Connecticut action
was stayed “due to the more comprehensive nature of the
Pennsylvania action.” See Oct. 25, 2007 Letter of First State,
Exhibit (10/22/07 Order). According to First State’s counsel,
this ruling was made “without prejudice to either party’s
rights subsequently to seek relief from that ruling.”
However, on December 3, 2003, the Connecticut Superior
Court denied First State’s Motion to Reargue, ruling that the
October 22, 2007 stay foreclosed any offensive motions in
the case. It appears that the Connecticut court does not feel
compelled to resolve that case before the present case is
resolved.

Clearly, the Connecticut and New Jersey courts have
demonstrated that they will consider what this Court does in
the present action when deciding how to proceed in the
actions pending in their respective courts.4

Further, it is this Court’s opinion that the New Jersey and
Connecticut actions filed by First State and Century
Indemnity Company (“Century”) were inappropriate
attempts to defeat Fisher’s right to select the forum for liti-
gating its claims. First State and Century, knowing that nego-
tiations between the parties had deteriorated and that Fisher
was about to commence an action against them in
Pennsylvania, filed declaratory judgment actions in New
Jersey and Connecticut in an attempt to select a favorable
forum and determine in advance whether they had a defense
to the anticipated breach of contract actions of Fisher. See
Penox Technologies, Inc. v. Foster Medical Corp., 376
Pa.Super. 450, 454, 546 A.2d 114, 115 (1988). We note that
under Pennsylvania law, declaratory relief would be unavail-
able in an action filed in anticipation of imminent breach of
contract case. Commonwealth, Dep’t of Gen. Services v.
Frank Briscoe Co., 502 Pa. 449, 466 A.2d 1336 (1983). Thus,
here, it would be inequitable for this Court to stay the instant
breach of contract action in favor of the inappropriately filed
declaratory judgment actions.

For the foregoing reasons, equitable principles do not
serve as a basis for a dismissal or stay the present action.
The preliminary objections that raise this issue are denied.

C. Insufficient Specificity Regarding Conditions
Precedent

Several Defendants have raised preliminary objections to
Fisher’s Complaint on the basis of insufficient specificity.5

These Defendants argue that Fisher’s failure to specifically
plead conditions precedent to the triggering of coverage is
fatal to Fisher’s claims. 

Under Pa.R.C.P. No. 1019 (c), “[i]n pleading the perform-
ance or occurrence of conditions precedent, it is sufficient
to aver generally that all conditions precedent have been
performed or have occurred.” Paragraph 47 of Fisher’s
Complaint states that “[a]ll of the conditions and require-
ments imposed by the Policies upon the insured thereun-
der…have been satisfied and/or have been waived and/or
are subject to an estoppel against the pertinent insurer.”
Additionally Fisher avers in Paragraph 56 of the Complaint
that “[t]o the extent that a defendant claims that it has not
been notified of or asked to provide coverage benefits…the
defendant’s conduct excused Fisher from any obligation it
might otherwise have to take such actions.” These aver-
ments are sufficient to comply with the requirements of
Rule 1019(c). “It is not necessary that plaintiff aver compli-
ance with the conditions precedent in each particular.”
Stevens Mfg. Co. v. Fidelity & Cas. Ins. Co., 7 Pa. D. & C.2d
139 (1957). Thus, the Preliminary Objections alleging insuf-
ficient specificity with regard to conditions precedent must
be overruled. 

D. Failure of a Pleading to Conform to Law or Rule of
Court (Failure to Attach Insurance Policies to the
Complaint)

Several Defendants have alleged that Fisher’s Complaint
fails to conform to law or rule of court.6 Specifically, these
Defendants contend that Fisher’s failure to attach the rele-
vant insurance polices to the Complaint is violative of
Pa.R.C.P. 1019(i).

Under Pa.R.C.P. 1019(i), “[w]hen any claim or defense is
based upon a writing, the pleader shall attach a copy of the
writing, or the material part thereof, but if the writing or
copy is not accessible to the pleader, it is sufficient so to
state, together with the reason, and to set forth the substance
in writing.” Due to the voluminous nature of the insurance
policies involved in the case, Fisher has not attached all of
the implicated policies to the Complaint. However, Fisher
has attached a list of the insurance policies to the Complaint
as Appendix B. The list includes the policy number, carrier,
and the dates in which the policies were in effect.
Additionally, Fisher has provided copies of the policies in
their possession to each of the Defendants.

When writings have been made readily available to the
parties, this Court will not require documents of great bulk
to be attached to the Complaint. The Defendants’
Preliminary Objections based on Fisher’s failure to attach
the relevant insurance policies must be overruled.

E. Demurrer/Failure to Conform to Law; Failure to
Plead Essential Terms of the Contract; (Exhaustion of
Underlying Policy).

Excess and umbrella insurer Defendants have raised
Preliminary Objections alleging that the claims lodged
against them are not ripe because Fisher has failed to plead
exhaustion of the underlying primary insurance polices.7

Initially, we note that when reviewing the dismissal of a
complaint based upon preliminary objections in the nature
of a demurrer, we treat as true all well-pleaded material, fac-
tual averments and all inferences fairly deducible there-
from. D’Elia v. Folino, 933 A.2d 117, 121 (Pa.Super. 2007).
Where the preliminary objections will result in the dismissal
of the action, the objections may be sustained only in cases
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that are clear and free from doubt. Id. To be clear and free
from doubt that dismissal is appropriate, it must appear with
certainty that the law would not permit recovery by the
plaintiff upon the facts averred. Id. Any doubt should be
resolved by a refusal to sustain the objections. Id.

In J.H. France Refractories Co. v. Allstate Ins. Co., 534 Pa.
29, 626 A.2d 502 (1993), the Pennsylvania Supreme Court
first addressed the issue of allocation of insurance proceeds
in continuous injury cases, specifically in the context of
asbestos litigation. The insurance policies at issue in J.H.
France were pre-1986 comprehensive general liability
(“CGL”) policies which would be triggered by the occur-
rence during the policy period of “bodily injury.” Affirming
the lower court’s application of the “multiple-trigger” or
“continuous-trigger” theory of determining liability of the
insurers, under which all phases of the disease-exposure,
progression, and manifestation-independently constitute
“bodily injury” triggering coverage, the Supreme Court held
that “every insurer which was on the risk at any time during
the development of a claimant’s asbestos-related disease has
an obligation to indemnify.” Id. at 39, 626 A.2d at 507.

The J.H. France Court then decided “how to allocate the
liability of each insurer when, as is commonly the case, more
than one insurer was on the risk at one time or another dur-
ing the development of a claimant’s disease.” Id. The
Supreme Court held that the insurers whose coverage had
been triggered were jointly and severally liable for the full
amount of the claim up to policy limits, and that the insured
was entitled to select the policy or policies under which it
would be indemnified. Id. at 41, 626 A.2d at 508. When the
policy limits of a selected policy were exhausted, the insured
was entitled to seek indemnification from the remaining trig-
gered polices until it achieved full recovery for its losses. Id.
at 42, 626 A.2d at 509. However, the Court also noted that this
did not mean that a single insurer would be saddled with full
liability for any injury. Rather, each responding insurer
could seek to allocate its losses to other insurers based upon
its right of contribution and the “other insurance” clauses of
each triggered policy. Id. at 41-41, 626 A.2d at 509.

J.H. France dealt only with claims against primary insur-
ers; the case did not involve the complication of excess and
umbrella insurers, as we have here. Since J.H. France, no
Pennsylvania appellate court has dealt with the issue of
excess and umbrella insurer liability in the context of a con-
tinuous injury case. The Third Circuit, in the case of
Koppers Co., Inc. v. Aetna Cas. and Sur. Co., 98 F.3d 1440 (3d
Cir.) did however, tackle the issue of excess insurer liability
in the context of a continuous injury case.

In Koppers, the insured brought action against both pri-
mary and excess liability insurers to recover for breach of
contract based on the insurers’ failure to pay claims for
property damage caused by pollution. Applying Pennsyl-
vania law, specifically, the case of J.H. France, the Koppers
Court held that once triggered, policies that purport to
indemnify the insured for “all sums” must provide full cov-
erage up to the policy limits, without regard to the existence
of other insurance. Id. at 1454. The Third Circuit expressly
rejected the theory that all applicable primary coverage had
to be exhausted before any excess insurer could be obligat-
ed to pay. Id.8 However, in order for the excess insurer’s pol-
icy to be “triggered,” the directly underlying policy first
must be exhausted. Koppers, 98 F.3d at 1454. Only then is
the excess policy insurer required to indemnify the insured
for the full excess loss up to the policy limits.

In this case, Fisher has failed to properly plead exhaus-
tion of the directly underlying insurance.9 Because Fisher
has not properly plead exhaustion of each of the underlying
insurance policies, the excess/umbrella policies have not

been “triggered.” Therefore, the Preliminary Objections of
the excess/umbrella insurer Defendants regarding failure to
plead exhaustion must be sustained. However, Fisher will be
granted leave to amend to properly plead exhaustion.10

F. Preliminary Objections of the Pennsylvania Property
and Casualty Insurance Guaranty Association.

The Pennsylvania Property and Casualty Insurance
Guaranty Association has raised two preliminary objec-
tions to Fisher’s Complaint, one based upon Fisher’s
alleged failure to plead exhaustion of “other insurance”
and one regarding the residency requirements of the
Pennsylvania Insurance Guaranty Association Act and the
Pennsylvania Property and Casualty Insurance Guaranty
Association Act. Only the preliminary objections regarding
the residency requirements of the Guaranty Association
Acts will be discussed and decided in this Opinion. The
Pennsylvania Property and Casualty Insurance Guaranty
Association’s preliminary objection based upon Fisher’s
failure to plead exhaustion of “other insurance” will be
scheduled for reargument.

Prior to discussing the Pennsylvania Property and
Casualty Insurance Guaranty Association’s preliminary
objection, this Court believes it to be prudent to include a
brief discussion of the history and purposes of the
Association.

Enacted in 1970, the Pennsylvania Insurance Guaranty
Association Act, 40 P.S. §§ 1701.101 et seq. established the
first Pennsylvania Insurance Guaranty Association
(“PIGA”), comprised entirely of independent property and
casualty insurers. The PIGA was designed to provide a
measure of protection to insured policyholders or claimants
who were faced with a financial loss because of the insolven-
cy of an insurer. See Bethea v. Forbes, 519 Pa. 422, 424, 548
A.2d 1215, 1216 (1988). See also Schreffler v. Pennsylvania
Insurance Guaranty Association, 586 A.2d 983, 985 (Pa.
Super. 1991), app. denied, 528 Pa. 644, 600 A.2d 196 (1991).
The PIGA was obligated to pay “covered claims” under poli-
cies issued by insolvent insurers existing prior to the insur-
er’s insolvency. 40 P.S. §991.1803(b)(1)(i). The PIGA was
deemed to be an insurer and was placed in the stead of the
insolvent insurer, with all of that insurer’s rights, duties, and
obligations. Donegal Mutual Insurance Co. v. Long, 528 Pa.
295, 300-301, 597 A.2d 1124, 1127 (1991). 

Effective February 10, 1995, the former PIGA was recon-
stituted as the Pennsylvania Property and Casualty
Insurance Guaranty Association (“PPCIGA”). As of that
date, the old Pennsylvania Insurance Guaranty Association
Act was repealed in its entirety, and was replaced by the
Pennsylvania Property and Casualty Insurance Guaranty
Association Act, 40 P.S. §§ 991.1801 et seq. Under the
Pennsylvania Property and Casualty Insurance Guaranty
Association Act, the PPCIGA carries out essentially the
same functions as its predecessor and the basic character
and purpose of the Association remain the same.11

Having provided a brief description of the PPCIGA’s
function and genesis, this Court will now discuss the
PPCIGA’s Preliminary Objection regarding the residency
requirements of the Guaranty Association Acts. The PPCI-
GA contends that Fisher’s Complaint fails to conform to law
and is legally insufficient because three of the four Plaintiffs
do not satisfy the Pennsylvania residency requirement for a
“covered claim” under 40 P.S. 991.1802 of the PPCIGA Act
and 40 P.S. 1701.103(5)(a)(i) of the PIGA Act.

40 P.S. 991.1802 requires that “the claimant or insured is
a resident of this Commonwealth at the time of the insured
event: Provided, that for entities other than an individual,
the residence of a claimant or insured is the state in which
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its principal place of business is located at the time of the
insured event….” Similarly, under 40 P.S. 1701.103(5)(a)(i),
“a covered claim only includes only a “claim of a person who
at the time of the insured event resulting in loss or liability
was a resident of this Commonwealth….”

Fisher avers in its Complaint that Plaintiffs Fisher
Scientific International Inc. and Fisher Scientific Operating
Company have Massachusetts as their principal places of
business and that Plaintiff Fisher Hamilton L.L.C.’s princi-
pal place of business is in Wisconsin. Only Plaintiff Fisher
Scientific Company L.L.C. is averred to have a principal
place of business located in Pennsylvania. Thus, because
three of the Plaintiffs are not “residents” of Pennsylvania
under either the PIGA Act or the PPCIGA Act, the
Preliminary Objections of the PPCIGA based on the residen-
cy requirement must be sustained and the claims against the
PPCIGA waged by the three nonresident Plaintiffs must be
dismissed. However, the PPCIGA remains a party to this
action since the claims made against the Association by
Fisher Scientific Company L.L.C., a Pennsylvania resident,
are still outstanding.

BY THE COURT:
/s/Ward, J.

ORDER 
AND NOW, this 16th day of January 2008, upon consider-

ations of Defendants’ Preliminary Objections to Plaintiffs’
Complaint, all responses in opposition, the respective mem-
oranda and all matters of record, and in accord with the
Opinion being contemporaneously filed of record, it is here-
by ORDERED and DECREED that:

1. The Preliminary Objections of the excess/
umbrella insurer Defendants regarding Plaintiffs’
failure to plead exhaustion are SUSTAINED.
Plaintiffs are granted leave to amend to plead
exhaustion within twenty (20) days from the date of
this Order.

2. The Preliminary Objection of Pennsylvania
Property and Casualty Insurance Guaranty
Association (“PPCIGA”) based on the residency
requirements of the Guaranty Association Acts is
SUSTAINED and the claims against the PPCIGA
waged by Plaintiffs Fisher Scientific International
Inc., Fisher Scientific Operating Company, and
Fisher Hamilton L.L.C. are DISMISSED.

3. The Preliminary Objections of Defendant PPCI-
GA based upon Fisher’s alleged failure to plead
exhaustion of “other insurance” is hereby scheduled
for reargument on February 4, 2008 at 9:30 a.m.

4. The remainder of Defendants’ Preliminary
Objections are OVERRULED.

BY THE COURT:
/s/Ward, J.

1 According to Midstates Reinsurance Corporation, a similar
related suit was also filed in New York. See Traveler’s
Casualty & Surety v. Honeywell International, et al., Index
No. 107138/2006 (N.Y. Cty. Sup. Ct.).
2 We also note that not all of the insurer parties in the New
York and New Jersey cases are parties in the present action.  
3 In addition to Midstates, the following Defendants have
raised or joined in this argument: First State Insurance
Company, Hartford Accident and Indemnity Company, New
England Reinsurance Corporation, Twin City Fire Insurance

Company, Century Indemnity Company, Westchester Fire
Insurance Company, United States Fire Insurance Company,
and Columbia Casualty Company.
4 None of the parties has indicated what has been happening
in the related case filed in New York. Presumably, if it
appeared that that case was going to proceed without consid-
eration as to how the present case proceeds, the Defendants
would have noted that fact. Thus, the pendency of the New
York case does not affect this Court’s decision on the present
preliminary objections.
5 These Defendants include Employers Mutual Casualty
Company, National Casualty Company, Employers Insurance
Company of Wausau, GEICO, Republic Insurance Company,
Century Insurance Company, Westchester Fire Insurance
Company, United States Fire Insurance Company, Westport
Insurance Company, Midstates Reinsurance Corporation,
Evanston Insurance Company, and Associated International
Insurance Company.
6 These Defendants include Employers Mutual Casualty
Company, GEICO and Republic Insurance Company,
Century Indemnify Company, Westchester Fire Insurance
Company, and United States Fire Insurance Company,
Evanston Insurance Company, Evanston Insurance
Company, Associated International Insurance Company, AIU
Insurance Company, Birmingham Fire Insurance Company
of Pennsylvania, Granite State Insurance Company, Illinois
National Insurance Company, Landmark Insurance
Company, and National Union Fire Insurance Company of
Pittsburgh, and Travelers Casualty and Surety Company. 
7 These Defendants include National Casualty Company,
Employers Insurance Company of Wausau, GEICO,
Republic Insurance Company, Century Indemnity Company,
Westchester Fire Insurance Company, United States Fire
Insurance Company, Westport Insurance Corporation,
Columbia Casualty Company, Associated International
Insurance Company, and Travelers Casualty and Surety
Company.
8 We recognize that the Eastern District Court of Pennsyl-
vania reached the opposite result in General Refractories Co.
v. Allstate Ins. Co., 1994 WL 246375 (E.D. Pa. 1994).
However, we choose to be guided by the holding of the Third
circuit in Koppers since Koppers more accurately interprets
J.H. France.
9 Fisher contends that simply because it has brought a
breach of contract action against the excess/umbrella insur-
ers, exhaustion of coverage underlying the excess/umbrella
policies can be inferred. We disagree. The Complaint con-
tains no facts from which to infer that the underlying poli-
cies have been exhausted.
10 To reach the excess/umbrella insurers, Plaintiffs must
plead that their total losses exceed the per-occurrence prod-
uct/bodily injury coverage limits of each of the directly
underlying primary insurers. It is not required that there be
actual exhaustion of the underlying policy in the form of pay-
ment to the insured. Id. To require the insured to actually to
collect the full amount of the primary policies in order to
“exhaust” that insurance is unnecessarily stringent. Stargatt
v. Fidelity & Cas. Co., 67 F.R.D. 689, 691 (D. Del. 1975).
11 The PPCIGA’s obligations under policies issued by insur-
ers that were declared insolvent before February 10, 1995
are governed by the PIGA Act, 40 P.S. §§ 1701.101 et seq.,
and PPCIGA’s obligations under policies issued by insurers
that were declared insolvent after February 10, 1995 are
governed by the PPCIGA Act, 40 P.S. §§ 991.1801 et. seq.
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Fisher Scientific Company, L.L.C.;
Fisher Scientific International, Inc.;

Fisher Scientific Operating Company;
and Fisher Hamilton, L.L.C. v.
AIU Insurance Company; et al.

Insurance Coverage—Breach of Contract—Exhaustion of
“other insurance”—Preliminary Objections

1. Plaintiffs’ breach of contract action alleged that the
Defendants failed to provide or declined to acknowledge
their obligations to provide coverage related to asbestos
claims lodged against Plaintiffs. Several of the defendants,
including the Pennsylvania Property and Casualty Insurance
Guaranty Association (PPCIGA) filed preliminary objections.

2. PPCIGA’s preliminary objection was based upon
Fisher’s alleged failure to plead exhaustion of “other insur-
ance.” The exhaustion theory is otherwise known as the non-
duplication provision of the PPCIGA Act. In order to have a
cognizable claim against the PPCIGA Plaintiff is required to
plead exhaustion of the solvent primary insurance. Fisher
failed to plead exhaustion of primary solvent insurance and
thus this preliminary objection was sustained, but Fisher
was granted leave to amend to properly plead exhaustion.

3. PPCIGA argued that Fisher must plead actual payment
of available other insurance claims in order to satisfy the
exhaustion requirement of the non-duplication provision.
The Court believes that to read an actual payment require-
ment into the exhaustion requirement would create unneces-
sary delay in litigation and undue burden for plaintiffs.
Thus, Fisher was not required to plead actual payment of the
claims relating to the solvent primary insurance in order to
satisfy the exhaustion requirement but must only plead that
its total losses exceed the per-occurrence product/bodily
injury coverage limits of the solvent primary insurance.

(William R. Friedman)

Andrew M. Roman, Mary Ann Dilanni, Eric S. Newman, Seth
A. Tucker, Deanna M. Wilcox and John H. Fuson for Fisher
Scientific.
Jennifer M. Ellin and J. Colin Knisely for The American
Insurance Company.
Robert P. Siegel and C. Leon Sherman for Associated
International Insurance Company.
Guy A. Cellucci and Michael E. DiFebbo for Century
Indemnity Company, United States Fire Insurance Company
and Westchester Fire Insurance Company.
Richard J. Pratt, Gabriela A. Richeimer and Robert B. Stein
for Columbia Casualty Company.
James P. Ruggeri, Katherine M. Hance, Paul H. Titus and
Keith E. Whitson for First State Insurance Company.
Richard A. Godshall, Dwight A. Kern, Lawrence D. Mason,
Christine Magarian for National Union Fire Insurance
Company of Pittsburgh, Pa.
Lise Luborsky for Pennsylvania Property & Casualty
Insurance Guaranty Association.
Frank Maneri, C. Lawrence Holmes and Kevin P. Lucas for
Westport Insurance Corporation f/k/a Puritan Insurance
Company.

No. GD 07-011419. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION
Ward, J., February 8, 2008—Plaintiffs Fisher Scientific

Company LLC, Fisher Scientific International Inc., Fisher

Scientific Operating Company, and Fisher Hamilton LLC
(collectively “Fisher”) have instituted the instant breach of
contract action alleging that each of the Defendants1 has
failed to provide or declined to acknowledge its obligation to
provide coverage benefits relating to asbestos claims lodged
against Fisher them by plaintiffs throughout the country.2

Several of the Defendants, including the Pennsylvania
Property and Casualty Insurance Guaranty Association
(“PPCIGA”), filed preliminary objections challenging
Fisher’s Complaint on various grounds. In a Memorandum
Opinion and Order dated January 17, 2007, this Court, decid-
ed all but one of these preliminary objections. This Opinion
addresses the preliminary objection raised by PPCIGA that
was left undecided.

PPCIGA’s preliminary objection is based upon Fisher’s
alleged failure to plead exhaustion of “other insurance.”
PPCIGA contends that Fisher is required exhaust all avail-
able solvent insurance,3 before Fisher has a live claim
against the PPCIGA under any of the policies written by a
now-insolvent insurer, including the insolvent primary
insurers. 

PPCIGA’s exhaustion theory is based upon 40 P.S.
§991.1817(a), otherwise known as the non-duplication provi-
sion of the PPCIGA Act. The non-duplication provision pro-
vides that:

[a]ny person having a claim under an insurance
policy shall be required to exhaust first his right
under such policy. For purposes of this section, a
claim under an insurance policy shall include a
claim under any kind of insurance, whether it is a
first-party or third-party claim, and shall include,
without limitation, accident and health insurance,
worker’s compensation, Blue Cross and Blue Shield
and all other coverages except for policies of an
insolvent insurer. Any amount payable on a cov-
ered claim under this act shall be reduced by the
amount of any recovery under other insurance.

40 P.S. §991.1817(a). argued
Fisher contends that the non-duplication provision does

not apply to this case. In support of its position that the non-
duplication provision does not abrogate the joint and several
liability method of recovery enumerated in J.H. France
Refractories Co. v. Allstate Ins. Co., 534 Pa. 29, 626 A.2d 502
(1993)4, Fisher cites the case of Carrozza v. Greenbaum, 591
Pa. 196, 200, 916 A.2d 553, 556 (2007). In Carrozza, the
Supreme Court addressed the question of “[w]here two
defendants are found jointly and severally liable, one defen-
dant has sufficient insurance coverage to satisfy the entire
judgment, and the other defendant’s insurer is insolvent,
may a court direct the judgment creditor to seek satisfaction
exclusively from the solvent insurer, thus effectively dis-
charging the [PPCIGA] of all liability?” Id. at 201-202, 916
A.2d at 557. The Court’s answer to the question was a quali-
fied “No.” Id. The Court held that non-duplication of recov-
ery provision of the PPCIGA Act could not be read so broad-
ly as to abrogate the principle of joint and several tort
liability where it would otherwise apply. Id. at 216, 916 A.2d
at 566. Crucial to the Court’s decision was a reluctance to
disturb the long-standing and well-entrenched doctrine of
joint and several tort liability where the legislature failed to
expressly provide for the doctrine in the PPCIGA Act. Id. at
216, 916 A.2d at 565-566.

In contrast to the long-standing principles of joint and
several tort liability, the joint and several liability method of
recovery detailed in J.H. France was first recognized by the
Pennsylvania Supreme Court in 1993, a mere fifteen (15)
years ago. The joint and several theory of recovery enumer-
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ated in J.H. France does not have the long and storied histo-
ry and entrenchment in the fabric of the law as that of joint
and several tort liability. Thus, we find that the rationale of
the Carrozza court is not applicable to the instant case.

Alternatively, Fisher argues that the non-duplication provi-
sion does not apply where PCIGA stands in the shoes of a pri-
mary insurer and the “other insurance” is an excess policy. In
Donegal Mut. Ins. Co. v. Long, 528 Pa. 295, 297, 597 A.2d 1124,
1125 (1991), the Pennsylvania Supreme Court was called
upon to determine the responsibility of the Pennsylvania
Insurance Guarantee Association5 to pay a covered claim in a
situation where “excess” solvent insurance was available to
the claimant. The Court began by noting that the non-duplica-
tion section is operative only when there exists a claim which
can be brought against another insurer. Id. at 301, 597 A.2d at
1127. The Court went on to rule that because the collectabili-
ty of a claim against an excess insurer is dependent upon the
existence of a primary insurer, it is not considered an avail-
able claim with respect to the non-duplication provision. Id. In
Donegal, no extant solvent primary coverage existed, hence
there could be no excess coverage unless and until PIGA hon-
ored its statutory obligation. Id.

As in Donegal, here, the PPCIGA stands in the shoes of an
insolvent primary carrier and Fisher also has coverage with
a solvent excess insurer.6 Thus, pursuant to the Donegal
holding, Fisher is not required to exhaust any solvent excess
insurance before reaching the PPCIGA standing in the shoes
of a primary insolvent insurer. However, this case is distin-
guishable from Donegal in that other solvent primary insur-
ance is available to Fisher. And as made clear by Donegal,
the non-duplication provision’s exhaustion requirement still
applies to the solvent primary insurance available to the
Plaintiff. Thus, in order to have a cognizable claim against
the PPCIGA Plaintiff is required to plead exhaustion of the
solvent primary insurance.

In this case, Fisher has failed to plead exhaustion of the
solvent primary insurance. Therefore, the Preliminary
Objection of the PPCIGA will be sustained. However, Fisher
will be granted leave to amend to properly plead exhaustion. 

At reargument of the undecided PPCIGA preliminary
objection held on February 4, 2008, the parties raised the
issue of what constitutes “exhaustion.” PPCIGA argued that
Fisher must plead actual payment of available other insur-
ance claims in order to satisfy the exhaustion requirement of
the non-duplication provision. Fisher maintained that to
require it to plead actual payment of available other insur-
ance claims would be unnecessarily stringent.

In determining whether Fisher is required to plead actu-
al payment to satisfy the exhaustion requirement of the non-
duplication provision we must first look to the statutory lan-
guage of the Guaranty Association Acts. The PIGA Act did
not define exhaustion. See 40 P.S. § 1701.103. The later-
enacted PPCIGA Act defines exhaustion as “obtaining the
maximum limit under the policy.” 40 P.S. § 991.1802. Neither
the PIGA Act nor the current PPCIGA Act speaks explicitly
to the issue of actual payment.7 The language of the PPCIGA
statutory definition is at best, ambiguous. Furthermore,
Pennsylvania case law is unenlightening on the issue.8

This Court believes that to read an actual payment
requirement into the exhaustion requirement would create
unnecessary delay in litigation and undue burden for plain-
tiffs. Furthermore, we note that here, PPCIGA’s liability will
not be triggered and the Guaranty Association will not be
required to pay unless it is proven by Fisher that its out-
standing claims exceed the limits of its the solvent primary
insurance. Then and only then, will PPCIGA become liable
for that amount (up to its statutory/policy limits) exceeding
the amount of primary solvent insurance. There exists no

potential for duplication of recovery by Fisher. For these rea-
sons, it is this Court’s ruling that Fisher is not required to
plead actual payment of the claims relating to the solvent
primary insurance in order to satisfy the exhaustion require-
ment of the non-duplication provision. Instead, this court
orders that Fisher must only plead that its total losses
exceed the per-occurrence product/bodily injury coverage
limits of the solvent primary insurers.

BY THE COURT:
/s/Ward, J.

Dated: February 8, 2008

ORDER 
AND NOW, this 8th day of February 2008, it is hereby

ORDERED and DECREED that:

1. The Preliminary Objection of Defendant
Pennsylvania Property and Casualty Insurance
Guaranty Association based upon Fisher’s alleged
failure to plead exhaustion is SUSTAINED.

2. Plaintiffs are granted an additional 20 days from
the date of this Order to file an Amended
Complaint.

BY THE COURT:
/s/Ward, J.

1 Defendants are the Pennsylvania Property and Casualty
Insurance Guaranty Association and numerous insurance
companies that contracted with Fisher to provide primary,
excess, and/or umbrella insurance coverage.
2 Plaintiff is a Pennsylvania-based manufacturer and distrib-
utor that has been the target of claims by plaintiffs alleging
injury from long-term exposure to asbestos.
3 At the original argument on the preliminary objections filed
in this case, PPCIGA’s maintained that Fisher was required
to exhaust all available solvent insurance, at every layer,
before reaching PPCIGA. However, at the reargument on
PPCIGA’s undecided preliminary objection, held on
February 4, 2008, PPCIGA clarified its position and argued
that at the very least, Fisher was required to exhaust all
available solvent primary insurance.
4 In our Memorandum Opinion and Order of January 17,
2007 this court applied the joint and several liability theory
of recovery detailed in J.H. France to this case.
5 Pennsylvania Insurance Guarantee Association was the
PPCIGA’s predecessor.
6 PPCIGA actually stands in the shoes of several excess insur-
ers and is insured under several solvent excess policies.
7 Several states have included the requirement of actual pay-
ment in their Guaranty Association Act’s definition of
exhaustion. Pennsylvania has not.
8 In support of its position, the PPCIGA has referred the
Court to the case of Burke v. Valley Lines, Inc., 421 Pa.Super.
362, 617 A.2d 1335 (1992). In Burke, the Superior Court of
Pennsylvania ruled that settlement of an uninsured motorist
claim for less than the limits of coverage constitutes a fail-
ure to exhaust the claimant’s rights under the policy and
precludes recovery pursuant to the Pennsylvania Insurance
Guaranty Association Act. We do not find this case instruc-
tive, as it does not speak to the issue of the “actual payment”
requirement. Additionally, we note that our own independent
research reveals no Pennsylvania case law that directly
addresses this issue.
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Computational Diagnostics, Inc. v.
Brian D. Errigo

Employment—Non-Compete Agreement—Adequate
Consideration—Duration and Scope

1. Plaintiff is in the business of providing hospitals with
equipment and services for neurophysiological intra-opera-
tive monitoring of patients. At issue in this matter are the
monitoring services Plaintiff provides to hospitals. By
Orders of this Court dated April 11, 2008 and June 6, 2008,
injunctive relief was granted in favor of Plaintiff, which
Defendant now appeals.

2. Plaintiff ’s founder, who is also the CEO and Chairman
of its Board, testified that 80 percent of its business consists
of providing the neurophysiological monitoring services.

3. Defendant began working for Plaintiff in 1998, had
extensive technical and business responsibilities including
those of a technologist, Product Manager and Director of
Marketing with frequent personal contact with customers and
access to Plaintiff’s business plans and financial information.

4. In 2006 Plaintiff ’s CEO learned that the University of
Pittsburgh Medical Center (UPMC) may have had plans to
provide its own monitoring services, eliminating the need for
Plaintiff ’s services. In 2007 Plaintiff ’s CEO learned that
Defendant had been hired by UPMC Presbyterian Hospital
and would be managing the entire clinical neurophysiologi-
cal service for UPMC. Soon thereafter, Plaintiff initiated the
present lawsuit.

5. In January 2008 Plaintiff filed its complaint and motion
for a preliminary and permanent injunction, which were
granted by the Court April 11, 2008. Defendant filed a
motion to direct Plaintiff to post a bond and Plaintiff
responded in opposition. Cross-motions were filed seeking
clarification of the Court’s order.

6. Defendant argued that UPMC is a customer rather than
a competitor and thus he cannot be enjoined from working
for UPMC. A customer’s ability to substitute in-house serv-
ice for its own would take away business from Plaintiff, and
if UPMC provides its own monitoring services, Plaintiff
would be forced out of business. The competitive threat by
UPMC is obvious.

7. Defendant argued that the non-compete agreement was
not supported by adequate consideration. Defendant signed
the non-compete agreement on July 1, 1998, his first day of
employment. On July 7, 1998 Defendant initialed those por-
tions of the non-compete agreement with regard to applica-
ble duration and geographic scope. Defendant’s initialed
employment contract was sufficient consideration for
enforcement of the non-compete agreement.

8. Defendant argued that the Court’s order does not pro-
tect any legitimate interest of Plaintiff because most of his
knowledge, experience and contacts were provided by
UPMC where he was employed prior to joining Plaintiff.
Defendant gained much of his knowledge necessary for his
new position with UPMC while employed by Plaintiff.
Moreover, while employed by Plaintiff, Defendant was
granted time off to obtain an MBA which was paid for by
Plaintiff. If UPMC offered its monitoring services to non-
UPMC hospitals, Defendant would likely make use of the
knowledge and skills he acquired while employed by
Plaintiff.

9. Defendant argued that he was enjoined from working
as a mere technician providing services similar to those of
an operating room nurse. The duties of a neurotechnician
and operating room nurse are not comparable.

10. Defendant argued that this Court’s order does not pro-
tect any legitimate interest of Plaintiff because UPMC is not
a party to this case and is free to continue to implement its
own monitoring services. Plaintiff has a legitimate interest
in preventing a former employee who entered into a non-
compete agreement and who has acquired knowledge and
skills from using that knowledge and those skills in the
development of a competing program.

11. Defendant argued that the injunction is unreasonable
in duration and geographic scope. The duration and geo-
graphic scope are reasonable for the protection of Plaintiff ’s
business.

12. Defendant argued that the injunction caused him sub-
stantial harm. Defendant is responsible for putting himself
in his current predicament. He freely entered into the non-
compete agreement and voluntarily terminated his employ-
ment with Plaintiff. The potential harm that Defendant may
suffer does not justify denial of Plaintiffs request for injunc-
tive relief.

13. Defendant argued that Plaintiff has unclean hands as
a result of its recruitment and hiring of other UPMC techni-
cians; however, other technicians did not sign non-compete
agreements.

14. Defendant argued that any loss of sales Plaintiff may
have suffered did not constitute irreparable harm. The
“unbridled continuation” of the violation of a non-compete
agreement and resultant incalculable damage to a former
employer constitutes justification for equitable intervention.

15. Defendant argued that the Court’s order was broader
than that which was requested by Plaintiff but Plaintiff ’s
request was for “such further relief as the Court deems just
and proper.” The Court found it proper to issue the order in
the form in which it was ordered.

16. Defendant argued that the preliminary injunction was
contrary to public interest. Although the public has an inter-
est in medical services, nothing prevents UPMC from devel-
oping its monitoring services without Defendant’s assistance
and thus the public suffers no harm.

(William R. Friedman)

Maureen P. Kelly and Rachel E. Brown for Plaintiff.
Keith E. Whitson and Janette D. Simmons for Defendant.

No. GD 08-000608; 891 WDA 2008; 1121 WDA 2008. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Civil Division.

OPINION
Ward, J., September 3, 2008—Defendant, Brian D. Errigo,

appeals Orders of this Court, dated April 11, 2008 and June
6, 2008, granting injunctive relief in favor of Plaintiff
Computational Diagnostics, Inc. (“CDI”).

Background
Plaintiff, Computational Diagnostics, Inc.
CDI is in the business of providing hospitals with equip-

ment and services for neurophysiological intra-operative
monitoring of patients. The only aspect of CDI’s business at
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issue in the present case is the monitoring services that it
supplies to hospitals. Transcript at 6. During the hearing on
the injunction at issue, Dr. Robert J. Sclabassi, founder,
Chief Executive Officer, and Chairman of the Board of CDI,
described neurophysiological intra-operative monitoring
as follows:

Intra-operative monitoring is the idea of – there are
certain surgical procedures which have a very high
risk with respect to the potential damage to the
central nervous system.

So, these are, for example, scoliosis surgery in
young children. It’s an orthopaedics procedure.
Repair of abdominal aortic aneurysms is a cardio-
thoracic procedure. Acoustic neuroma, neurosurgi-
cal procedure. These all have high risk to the nerv-
ous system.

So, the idea behind intra-operative neurophys-
iological monitoring was to put a control booth
around the patient and surgeon. So, you would take
measurements of the patient’s nervous system con-
tinuously during surgery and then feed that infor-
mation back to the surgeon to, one, either help him
to avoid damaging the patient’s nervous system, or
if he had to damage it, allow him to know what he
was doing to a patient’s nervous system.

So, the idea behind the concept of the field is
to prevent injury to the patient’s nervous system.

Id. at 18-19.

In conducting this intra-operative monitoring, CDI
applies a particular technology called NeuroNet (which
was “transferred” to CDI on May 11, 1990). Id. at 20.
NeuroNet has multiple hardware and software components,
which are applied as follows. In the operating room, elec-
trodes are placed on the patient. Id. at 22. Some of these
electrodes are used to stimulate parts of the patient’s nerv-
ous system. Id. The signals received from this stimulation
are then amplified and clarified with NeuroNet technology.
Id. at 23. Neuro technologists (some of whom may be pro-
vided by CDI) are stationed in the operating room to
observe the data, which is displayed on CDI hardware. The
CDI hardware consists of a “[s]mall cart of instrumenta-
tion,” including a computer, amplifiers, a stimulator, and a
connection to a network. Id. NeuroNet software also allows
that data to be sent to any remote location via a network
connection. Id. at 24. CDI is structured such that the data is
sent to interpreting physicians and neurophysiologists, who
are capable of resolving issues beyond the capabilities of
the technologists. Id. at 25, 32.

Dr. Sclabassi testified that approximately 80 percent of
CDI’s business consists of providing the neurophysiological
monitoring services. Id. at 30. Approximately 11 hospitals –
including 10 University of Pittsburgh Medical Center
(“UPMC”) hospitals – were customers of CDI’s service com-
ponent at the time of the injunction hearing. Id. at 34, 39.

Defendant, Brian Errigo
On July 1, 1998, Errigo began working for CDI. Id. at 130.

The parties dispute whether a non-compete agreement was a
part of Errigo’s employment contract. For the duration of his
employment, Errigo worked as, inter alia, a chief clinician
for CDI. Id. at 42-43. Sclabassi considered Errigo to be a key
employee, as Errigo had extensive technical and business
duties with CDI, including those of a technologist (1998-
2007), Product Manager (1999 to 2002), and Director of
Marketing (2002 to 2007). See Id. at 42-50, 84. These duties

required Errigo to have frequent personal contact with
CDI’s customers, and provided him with access to CDI’s
business plans and financial information. Id. at 43, 51-55.

The Termination of CDI’s Relationships with Errigo and UPMC
At some point as early as August 2006, Sclabassi learned

that UPMC may have had plans to provide its own monitor-
ing services, which would eliminate its need for CDI’s serv-
ices. Id. at 93. On December 3, 2007, Sclabassi learned that
Errigo had been hired by UPMC Presbyterian Hospital. Id.
at 57. Sclabassi testified that Presbyterian Hospital Director
of Surgical Services Paulette Bingham stated that Errigo
“would be managing the entire clinical neurophysiological
service for the University of Pittsburgh Medical Center with
the intention of putting CDI out of business.”1 Id. According
to Sclabassi, Bingham stated that the service was to be pro-
vided to all UPMC hospitals. Id. at 57-58. Soon thereafter,
CDI initiated the present lawsuit.

Motion for Injunctive Relief
On January 10, 2008, CDI filed its complaint and motion

for a preliminary and permanent injunction. In its motion,
CDI made the following averments.

In July 1998, CDI hired Errigo on the condition that he
enter into a written confidentiality and non-compete agree-
ment. This agreement “prohibited Errigo from becoming
involved, directly or indirectly, in a business that is in com-
petition with any business of CDI (‘Competing Business’)
within a 100-mile air radius of any office or other facility of
CDI (‘Restricted Territory’) for a period of 24 months follow-
ing termination of Errigo’s employment with CDI (the ‘Non-
Compete Period’)….”

CDI has provided intra-operative neurophysiological
monitoring services at multiple UPMC hospitals for a num-
ber of years. “In his new position with UPMC, Errigo plans
to use the knowledge, experience, contacts, and Confidential
Information and Trade Secrets that he gained while he was
employed by CDI to develop a mirror image of CDI’s intra-
operative neurophysiological monitoring service for use at
all UPMC hospitals, thus directly competing with CDI and
driving CDI out of all UPMC hospitals.” Such conduct con-
stitutes a violation of Errigo’s non-compete agreement.2

CDI sought, inter alia, an order requiring Errigo to com-
ply with the non-compete agreement.

Proceedings in this Court
On April 11, 2008, following a day-long evidentiary hear-

ing and consideration of both parties’ post-hearing briefs,
this Court signed CDI’s proposed order, granting its motion
for preliminary and permanent injunctive relief, thereby
enjoining Errigo “from engaging, directly or indirectly[,] in
the development, oversight, supervision, and/or sale of intra-
operative neurophysiological monitoring services for a peri-
od of 24 months from the date of this Order within a 100-mile
air radius of any office or other facility of CDI.”

After Errigo filed a motion to direct CDI to post a bond in
accordance with Pa.R.C.P. 1531(b)(1), CDI filed a response
in opposition: (1) arguing that no bond was required because
this Court granted a permanent, rather than preliminary,
injunction; and (2) stating that this Court’s order “prevents
Errigo from working in the area of intra-operative neuro-
physiological monitoring services for a 24-month period and
within a 100-mile air radius of CDI.” (emphasis added). The
parties then filed cross-motions for clarification of this
Court’s order, as the parties disputed whether this Court
granted a permanent or preliminary injunction, and whether
this Court’s order prohibited Errigo from working strictly as
a technologist in UPMC’s operating rooms. On May 8, 2008,
Errigo filed his notice of appeal of this Court’s April 11, 2008
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order (891 WDA 2008).
Upon consideration of the parties’ cross-motions for

clarification, by order dated June 6, 2008, this Court clari-
fied that:

Plaintiff ’s Motion for Preliminary Injunctive Relief
was granted. Defendant Brian D. Errigo is enjoined
(1) from providing intra-operative monitoring serv-
ices as a neurotechnologist or neurotechnician
until further order of Court for any entity within a
100 mile air radius of CDI’s facilities; (2) from
supervising, monitoring or overseeing others,
either directly or indirectly, providing intra-opera-
tive monitoring services for the same time frame
and the same geographic region; (3) from develop-
ing, managing, overseeing, planning or otherwise
participating in any way in any business or portion
of a business that provides or intends to provide
intra-operative monitoring services in the same
time frame and the same geographic region.
Specifically, Defendant is enjoined from participat-
ing in any way in any intra-operative monitoring
services provided by UPMC, or the development,
management, oversight or supervision of such
services or any plan or program to provide such
services, in the same time frame and the same geo-
graphic region.

Additionally, by order dated June 6, 2008, this Court
granted Errigo’s motion to direct CDI to post a bond, order-
ing that the injunction issued on April 11, 2008 shall not
take effect until CDI posts a bond in the amount of $50,000.
On July 2, 2008, Errigo filed a notice of appeal of this
Court’s June 6, 2008 order (1121 WDA 2008). Errigo then
filed a motion for reconsideration, which this Court denied.
By order dated August 15, 2008, the Superior Court consol-
idated the appeals docketed at 891 WDA 2008 and 1121
WDA 2008.

Subsequently, Errigo filed separate concise statements
of matters complained of on appeal with respect to the
appeals of both the April 11, 2008 and June 6, 2008 orders of
this Court. The issues raised in Errigo’s statement of the
issues regarding the April 11, 2008 order are incorporated
into his statement of the issues regarding the June 6, 2008
order. This Court disposes of each of the issues raised by
Errigo as follows.

Analysis
Competition Between CDI and UPMC

Errigo first argues that this Court erred in enjoining him
from working as a technician for UPMC because UPMC is a
customer, rather than a competitor, of CDI. Similarly, Errigo
argues that this Court “erred because UPMC’s decision in
August 2006 to stop using outside vendors, such as CDI and
Allegheny Monitoring to provide supplemental staffing of
IOM3 technicians for 10 to 15% of its staffing needs, resulting
in all IOM services within UPMC being provided by UPMC
employees does not constitute competition in the work-
place.” This Court disagrees.

The terms “customer” and “competitor” are not mutual-
ly exclusive. See Automed Technologies, Inc. v. Eller, 160
F.Supp.2d 915, 923 (N.D. Ill., 2001) (“Any reasonable busi-
ness person would certainly consider a customer’s ability to
substitute in-house service for its own as a competitive
threat.”). Although UPMC has traditionally been a customer
of CDI, there is no dispute that, by providing its own in-
house monitoring services, UPMC will take its business
away from CDI. Dr. Sharon Enos, Chief Operating Officer of
CDI testified that, if UPMC does provide its own monitoring

services, CDI would be forced out of business in less than
one year. Transcript at 145. UPMC officials understood this
to be true as well. Id. at 210-11. Given this testimony, the
competitive threat created by UPMC’s plan to provide its
own services is obvious. Additionally, UPMC officers are at
least planning to provide UPMC monitoring services to non-
UPMC hospitals, thus creating an additional competitive
threat to CDI’s business. Thus, there is no merit to Errigo’s
argument that, because UPMC is not a competitor of CDI,
the non-compete agreement does not prohibit him from
working as UPMC’s Director of Clinical Neurophysiology.

Validity of the Non-Compete Agreement
“In order to be enforceable, a covenant not to compete

must be: (1) ancillary to the main purpose of a lawful trans-
action; (2) necessary to protect a party’s legitimate interest;
(3) supported by consideration; and (4) appropriately limit-
ed as to time and territory.” Volunteer Firemen’s Ins.
Services, Inc. v. CIGNA Property and Casualty Ins. Agency,
693 A.2d 1330, 1337 (Pa.Super. 1997).

Errigo argues that his non-compete agreement was not
supported by adequate consideration because:

the requirement of signing a non-compete agree-
ment was not disclosed to Errigo in CDI’s offer let-
ter; Sharon Enos had no recollection of specifically
discussing any requirement with Brian Errigo
before he commenced employment and she had no
specific recollection of giving the Agreement to
Brian Errigo on his first day of employment.

“[A] restrictive covenant is enforceable if supported by
new consideration, either in the form of an initial employ-
ment contract or a change in the conditions of employment.”
Maintenance Specialties v. Gottus, 455 Pa. 327, 330, 314 A.2d
279, 281 (1974). The covenant need not be executed simulta-
neously with the initial acceptance of employment or appear
in the initial contract itself. 16 Summ. Pa. Jur. 2d
Commercial Law § 4:40 (footnotes omitted).

Dr. Enos provided the following testimony regarding
CDI’s hiring of Errigo and the non-compete agreement at
issue. At the time of Errigo’s hiring (June 1998), it was her
practice to discuss the non-compete agreement with
prospective employees before they began working for CDI.
Transcript at 129-30. It was also her practice to provide
newly-hired employees with a packet of documents, which
included a non-compete agreement, on their first day of
employment. Errigo’s first day of employment with CDI was
July 1, 2008. Id. at 130. Errigo signed his non-compete agree-
ment and dated it July 1, 1998. Id. at 133. At the time the non-
compete agreement was signed, it did not include the specif-
ic, applicable duration or geographic scope. Id. at 134. On
July 7, 1998, blanks on the agreement were filled in, indicat-
ing the applicable duration (24 months) and geographic
scope (a 100-mile radius of CDI’s facilities), and Errigo ini-
tialed those portions of the agreement. Id. at 133-35.

Errigo testified that he was given and signed the non-
compete agreement some time after his first day of employ-
ment. Id. at 250-51. Errigo’s testimony flies in the face of his
non-compete agreement, which is signed by him and dated
July 1, 1998, his first day of employment. Additionally, con-
trary to Errigo’s suggestion, disclosure of the non-compete
agreement in CDI’s offer letter is not required for enforce-
ment of the agreement. The evidence overwhelmingly indi-
cates that the non-compete agreement was executed at the
time that Errigo accepted employment with CDI. Errigo’s
initial employment contract is sufficient consideration for
enforcement of the non-compete agreement.

Errigo also argues that this Court’s order “does not pro-
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tect any legitimate interest of CDI because most, if not all, of
[his] knowledge, experience and contacts in the area of IOM
services were provided to him by UPMC while he was
employed by UPMC for six years and Enos testified that 99%
of the IOM technicians in Pittsburgh are trained at UPMC.”
Although Errigo had been employed as a technician by
UPMC prior to his employment with CDI, it appears that
Errigo gained much of the knowledge necessary for the posi-
tion of UPMC’s Director of Clinical Neurophysiology while
working for CDI.

If Errigo were to continue to work at UPMC, his duties
would include: (i) identifying the equipment and personnel
necessary for UPMC’s prospective in-house monitoring
services; (ii) upgrading the equipment used for intra-opera-
tive monitoring; (iii) facilitating the implementation of
UPMC’s in-house program; (iv) setting the standards of
competency and performance of the neuro technologists; (v)
facilitating the “scheduling and deploying equipment and
technologists for provision of [monitoring] services at other
hospitals”; (vi) “manag[ing] the budget for clinical neuro-
physiology”; and (vii) overseeing quality control of the in-
house program. Id. at 200-03, 236-40.

While Errigo worked at CDI, Sclabassi provided him with
time off so that he could obtain his MBA, which was funded
by CDI. Certainly, it appears that the knowledge Errigo
acquired during those studies would benefit him in carrying
out his proposed duties at UPMC. Additionally, while
employed by CDI (but not while employed by UPMC),
Errigo held the position of Product Manager. Presumably,
the knowledge that Errigo acquired in that capacity would
benefit him in carrying out his proposed duties at UPMC that
relate to the equipment to be used for its proposed in-house
program. Finally, should UPMC ultimately decide to offer
their monitoring services to non-UPMC hospitals, it is likely
that Errigo will make use of the knowledge and skills he
acquired while working as CDI’s Director of Marketing. CDI
certainly has a significant interest in preventing its former
key employees, such as Errigo, from using specialized skills
and knowledge cultivated during the employees’ employ-
ment with CDI to CDI’s detriment.

Errigo also argues that this Court erred in enjoining him
from working as a mere technician because technicians
provide operating room support services similar to those
provided by an operating room nurse. However, the testi-
mony given at Errigo’s injunction hearing indicates that,
unlike nurses, neuro technicians offer specialized support
services related to intra-operative monitoring. Neuro tech-
nicians require certification and their job duties include
the observation of data regarding a patient’s nervous sys-
tem, which is displayed on specialized equipment used dur-
ing operations. Thus, the duties of neuro technicians do not
appear to be comparable to those of nurses stationed in
operating rooms.

Additionally, Errigo argues that this Court’s order “does
not protect any legitimate interest of CDI because UPMC is
not a party to this case and is free to continue to implement
its August 2006 decision to provide IOM services with only
UPMC employees and to stop using outside vendors…to pro-
vide IOM technical staffing.” Although Errigo is correct that
UPMC is free to use its own staff and equipment for the pro-
vision of monitoring services, CDI has a legitimate interest
in preventing a former employee who entered into a non-
compete agreement and acquired specialized knowledge and
skills while working at CDI from using that knowledge and
those skills in assisting in the development of a competing
program such as that being developed by UPMC.

With respect to the validity of the non-compete agree-
ment, Errigo finally argues that the injunction issued is

unreasonable in duration, as well as geographic scope,
because it has the effect of precluding him “from working in
a broad area in the Northeast and other states.”4 This Court
disagrees. This Court’s order prevents Errigo from provid-
ing intra-operative monitoring services as a neuro technolo-
gist or neuro technician until further order of Court for any
entity within a 100 mile air radius of CDI’s facilities. This
restriction is to last until further order of this Court, but no
longer than 24 months (the duration set forth in Errigo’s
non-compete agreement). Errigo has not explained why the
duration of the restriction is unreasonable, and this Court
finds a mere 24-month restriction set forth in a non-compete
agreement such as Errigo’s is inherently reasonable under
the circumstances. Additionally, the geographic area cov-
ered – which includes one entire state (West Virginia) and
mere portions of six others (Pennsylvania, Ohio, New York,
Missouri, Texas, and New Mexico)—is limited to 100 mile air
radius of CDI’s facilities and, thus, reasonably tailored for
the protection of CDI’s business.

Equitable Factors
Errigo argues that equitable factors weighed in favor of

denial of the motion for injunctive relief.
First, Errigo states that the injunction cause him substan-

tial hardships because he has never worked in any other
field and because it hinders his ability to care for his moth-
er, who is ill. Although this Court is sympathetic to hardships
that Errigo may suffer as a result of this Court’s order,
Errigo himself is responsible for putting himself in his cur-
rent predicament. He freely entered into a non-compete
agreement with CDI, and he voluntarily chose to end his
employment with CDI. Errigo is a highly-educated individ-
ual (CDI assisted him in obtaining his MBA) who, presum-
ably, is capable of finding employment in another field. In
light of these circumstances, the potential hardships that
Errigo may suffer did not justify denial of CDI’s request for
injunctive relief.

Next, Errigo argues that injunctive relief should not have
been granted because CDI has unclean hands as a result of
its recruitment and hiring of numerous UPMC technicians.
This argument is meritless. UPMC’s technicians were free to
leave UPMC to work for CDI, as UPMC did not have non-
compete agreements with those employees. Errigo, on the
other hand, freely entered into a non-compete agreement
with CDI when he began working there.

Errigo also argues that any loss of sales CDI may suffer
does not constitute irreparable harm. The Pennsylvania
Supreme Court has stated that it is “the threat of the unbri-
dled continuation of the violation [of a non-compete agree-
ment] and the resultant incalculable damage to the former
employer’s business that constitutes the justification for
equitable intervention.” John G. Bryant Co., Inc. v. Sling
Testing and Repair, Inc., 369 A.2d 1164, 1167 (Pa. 1977). In
the present case, CDI does not claim that it will merely lose
sales as a result (in part) of Errigo’s intended actions; CDI
claims that it will be put out of business. It is not possible
to determine the monetary loss that CDI will ultimately
suffer if forced to end its business. Such incalculable harm
constitutes irreparable harm for the purposes of the pres-
ent action.

Additionally, Errigo argues that this Court “erred in issu-
ing an injunction that is substantially broader than the order
requested by CDI in the Motion for Preliminary and
Permanent Injunction.” Although CDI requested, inter alia,
an order directing Errigo “to cease engaging in the develop-
ment, design, sale, operation, and/or installation of intra-
operative neurophysiological monitoring systems within the
Restricted Area during the Non-Compete Period,” CDI also
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requested “such further relief as the Court deems just and
proper.” For the reasons set forth above, this Court found it
proper to enjoin Errigo “from participating in any way in
any intra-operative monitoring services provided by UPMC,
or the development, management, oversight or supervision
of such services or any plan or program to provide such
services, in the same time frame and the same geographic
region.” Thus, there is no merit to Errigo’s claim that the
relief ordered is broader that the relief requested.

Finally, Errigo argues that the preliminary injunction is
contrary to the public interest. Although the public has a
substantial interest in medical services, as Errigo states in
his concise statement of matters complained of on appeal,
there is nothing that prevents UPMC from developing its
monitoring services without his assistance. Thus, the public
will not suffer as a result of the injunction issued by this
Court. At the same time, the injunction protects the public’s
interest in the enforcement of agreements freely entered
into by employers and employees.

Therefore, the findings and determinations of this Court
should be affirmed.

BY THE COURT:
/s/Ward, J.

1 While testifying at the injunction hearing, Bingham denied
that she stated that UPMC was going to put CDI out of busi-
ness. Transcript at 278.
2 In its motion, CDI also made allegations that Errigo had
misappropriated trade secrets (and other confidential infor-
mation), and that he was involved in developing a system
that competed with CDI’s NeuroNet monitoring system (i.e.,
the software and hardware). However, at the start of the
injunction hearing, CDI’s counsel indicated that CDI had
decided to seek injunctive relief solely on the basis of
Errigo’s non-compete agreement with respect to its prohibi-
tion of providing monitoring services. Transcript at 5-6.
Thus, this Court has not considered any allegations, which
relate only to those issues that CDI chose not to pursue.
3 Defendant has used the abbreviation “IOM” in place of
“intra-operative monitoring.”
4 In his memorandum in support of his motion for reconsid-
eration, Errigo claims that this Court’s order precludes him
from working in Western Pennsylvania, Eastern Ohio, West
Virginia, substantial portions of New York, and parts of
Missouri, Texas, and New Mexico.

Select Medical Rehabilitation Services, Inc.,
d/b/a NW Rehabilitation Associates v.

Pennsylvania West Association,
a/k/a Penn West Associates, Inc.,

d/b/a Westwood Nursing and
Rehabilitation Center; Primus Care, Inc.,

formerly known as CareFirst, Inc.
and Arthur M. Krauss

Receivership—Injunctive Relief—Damages—Costs and
Attorney’s Fees—Preliminary Objections

1. Plaintiff was contracted to provide therapeutic servic-
es for nursing care residents at Westwood, operated by
Defendant, Penn West Associates. In 2002 Defendant, DTB-

1997 extended two mortgage loans to Westwood. Westwood
defaulted on the loans and thereafter DBD filed a complaint
for Confession of Judgment. In 2003 Defendant, CareFirst,
Inc. n/k/a Primus was appointed as receiver to take posses-
sion of the mortgaged property and to operate Westwood’s
business. Plaintiff alleges that DBD, Primus and Arthur
Krauss, its agent and/or employee conspired to conduct
Westwood’s business for their own benefit. Plaintiff seeks
damages, injunctive relief, and costs and attorney’s fees.
Defendants DBD, Primus, and Krauss have each filed pre-
liminary objections raising the following.

a. Whether or not the court should allow Plaintiff to main-
tain the present suit due to Plaintiff ’s failure to obtain leave
to sue the receivership. Granting leave to sue either on
behalf of or against a receivership is generally a matter with-
in the sound discretion of the court. Plaintiff argues that
since Primus did not post a bond, a receivership never exist-
ed and thus leave of court was not required to file suit. A
receiver must give such security as the court shall direct.
Although DBD filed a praecipe to file a bond in November
2003, it did not do so until July 2007–after the receiver was
discharged. Insofar as the court was unable to determine if a
bond was timely filed, it sua sponte granted Plaintiff leave to
maintain the action. A receiver violates Pennsylvania law
where it conducts business for the sole benefit of a single
party, rather than for the benefit of the creditors.

b. Whether or not Plaintiff failed to state a claim for
piercing the corporate veil to hold Defendant Krauss liable.
The corporate form will be disregarded only when the enti-
ty is used to defeat public convenience, justify wrong, pro-
tect fraud or defend crime. If Plaintiff can prove that
Krauss engaged in fraud, this court may hold Krauss per-
sonally liable.

c. Whether or not the November 2003 appointment order
insulates Krauss and Primus from liability. If a receiver
exceeds the authority granted by the court or fails to use
ordinary care, he or she may be sued personally. Plaintiff
claims Primus exceeded its authority and thus these prelim-
inary objections were overruled.

d. Whether or not Plaintiff has stated a viable claim for
fraud and misrepresentation against Krauss and DBD
because the claim lacks specificity. Plaintiff claimed that
DBD had conspired with Primus and Krauss to defraud
Plaintiff, and the overt acts were actually committed by
Krauss and Primus. Plaintiff ’s averments are sufficiently
specific to set forth a viable claim of fraud and misrepresen-
tation and thus these preliminary objections were overruled.

e. Whether or not Plaintiff ’s claims of recklessness, fraud
and misrepresentation against DBD are barred under the
Economic Loss Doctrine because damages sought are mere-
ly economic. The Economic Loss Doctrine bars purely eco-
nomic claims because the tortfeasor has no reason to foresee
any harm to the plaintiff ’s interests. Insofar as Plaintiff ’s
“recklessness” claim sounded in negligence, that aspect of
the preliminary objection was sustained; however, the
Economic Loss Doctrine does not bar claims for fraud and
misrepresentation and thus that aspect of the preliminary
objection was overruled.

f. Whether or not Plaintiff ’s Unjust Enrichment claim is
barred by the November 2003 order appointing Primus as
receiver. DBD is shielded from liability for any claims,
actions or causes of action arising out of or related to events
or occurrences prior to the appointment of Primus and thus
this preliminary objection was sustained.

g. Whether or not Plaintiff failed to state a viable claim
for unjust enrichment by failing to aver facts of DBD’s
wrongdoing or misrepresentation and because Plaintiff has
not exhausted statutory or contractual remedies and there
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was no direct contractual relationship between Plaintiff and
DBD. The court found that Plaintiff did adequately state a
claim of fraud/misrepresentation and that a claim for unjust
enrichment is based on benefits incurred without a contract,
and thus this preliminary objection was overruled.

h. Whether or not Plaintiff has failed to state a viable
claim for unjust enrichment against Krauss. Plaintiff ’s com-
plaint did not indicate how Krauss personally benefited and
thus this preliminary objection was sustained.

i. Whether or not Plaintiff has failed to state a viable
claim for breach of fiduciary duty against Krauss. Krauss, as
an agent of Primus, had a fiduciary duty to all of Westwood’s
creditors, including Plaintiff and thus this preliminary
objection was overruled.

j. Whether or not Plaintiff failed to state whether the con-
tract that serves as the basis for its breach of contract claim
is oral or written and, if written, failed to attach a copy of
the contract to the complaint. This preliminary objection
was sustained and Plaintiff was granted leave to amend its
complaint.

k. Plaintiff ’s claims for declaratory and injunctive relief
should be dismissed because Plaintiff has an adequate rem-
edy at law for money damages.

l. Plaintiff ’s claim for attorneys’ fees was stricken
because Plaintiff cited no authority for the recovery of attor-
ney’s fees when Plaintiff initiates the litigation.

(William R. Friedman)

Charles E. Bobinis for Plaintiff.
Andrew R. Eisemann for Defendant–Primus Care, Inc.
Brad A. Furani for Defendant–Arthur M. Krauss.
Christopher J. Scheuller for Defendant–DBD-1997 HHC, LLC.

No. GD 07-009357. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER OF COURT
I. Relevant Background

Ward, J., December 19, 2007—This case arises in the con-
text of a court-appointed receivership. Defendant Penn West
Associates, Inc., d/b/a Westwood Nursing and Rehabilitation
Center (“Westwood”) operated a nursing facility that fur-
nished, inter alia, nursing care to its residents. Plaintiff
Select Medical was contracted to provide therapeutic servic-
es for patients at Westwood.

In 2002, Defendant BTD-1997, n/k/a DBD-1997 HHC,
LLC (“DBD”) extended two mortgage loans, in the total
amount of $4,929,187.97, to Westwood. As a result of
Westwood’s subsequent default on those loans, DBD filed a
Complaint in Allegheny County for Confession of Judgment,
docketed at GD 03-015826 (“original action”).

In November 2003, Judge Robert P. Horgos granted
DBD’s petition to appoint Defendant CareFirst, Inc., n/k/a
Primus Care, Inc., (“Primus”) as receiver, to take possession
of the mortgaged property and operate Westwood’s business.
Plaintiff claims (as explained in further detail below) that
DBD and Primus conspired to conduct Westwood’s business
for their own benefit, without regard to Westwood’s other
creditors (including Plaintiff).

Plaintiff more specifically alleges that, shortly after
Primus was appointed as receiver, Defendant Arthur
Krauss, an agent and/or employee of Primus, contacted
Plaintiff and, in order to fraudulently induce Plaintiff to con-
tinue delivering services, told Plaintiff that, if Plaintiff
“would continue to deliver services [to Westwood], the
Receiver would not only see that [Plaintiff] was paid in full
for the services rendered to the Receivership, but also
intended to provide [Plaintiff] with significant payments
toward its pre-Receivership debt.” Plaintiff pleads that,

based on this misrepresentation, it continued to provide
Westwood with therapeutic services. Plaintiff claims that it
is owed $242,579.81 for services rendered to the receiver-
ship, and $498,376.99 for services rendered to Westwood
before the receiver was appointed.

In its complaint, Plaintiff seeks damages, injunctive
relief, and costs and attorney’s fees, setting forth the follow-
ing causes of action: breach of fiduciary duties; “reckless-
ness”; fraud; unjust enrichment; and breach of contract.

II. Preliminary Objections
Defendants DBD, Primus, and Krauss have each filed

preliminary objections, raising several issues regarding the
propriety and sufficiency of Plaintiff ’s complaint.

A. Whether this Court should allow Plaintiff to
maintain the present suit against any of the named
Defendants.

A threshold issue raised by all Defendants is whether
dismissal of this suit is required due to Plaintiff ’s failure to
obtain from this Court leave to sue the receivership. “[T]he
well settled rule that the granting of leave to sue either on
behalf of or against a receivership is generally a matter
within the sound discretion of the court.” Warner v. Conn,
347 Pa. 617, 621, 32 A.2d 740, 742 (1943). However, Plaintiff
argues that, due to Primus’ purported failure to post a
bond, no receivership ever existed and, thus, Plaintiff was
not required to obtain leave to initiate the present action.
Defendants argue that the bond was posted in a timely
fashion.

The Pennsylvania Rules provide that a receiver “must
give such security…as the court shall direct.” Pa.R.C.P.
1533(d). In the present case, the November 2003 appoint-
ment order directed Primus to “post” a bond “[p]romptly
after the execution of this order….”

In support of its claim that the bond was not posted in a
timely fashion, Plaintiff points to the purported absence of
any such indication to the contrary on the docket for the
underlying case. According to Plaintiff, although DBD filed
a praecipe to file a bond effective November 21, 2003, the
bond was not actually filed until July 9, 2007 – after the
receiver was discharged and Plaintiff filed the instant com-
plaint. In support of its contention that the bond was timely
posted, Defendants point to two filings in the underlying pro-
ceeding: (1) the July 9, 2007 praecipe; and (2) the language
in the order discharging Primus as receiver, which states:
“the bond posted shall not be released without further order
of court.”

Based on the limited evidence available, this Court is
unable to determine whether the bond was timely posted. In
any event, this Court hereby sua sponte grants Plaintiff
leave to maintain the present action. This ruling is based
upon the pleadings and submissions currently before this
Court, which raise substantial questions and concerns (dis-
cussed below) regarding the manner in which the receiver-
ship at issue was conducted.

This Court “ordinarily…look[s] to the order appointing
the receiver to determine what authority had been given to
[it] by the court.” Witt v. Com., Dep’t of Banking, 493, Pa. 77,
82, 425 A.2d 374, 376 (1981). Additionally, in Pennsylvania,
“[i]t is the duty of the receiver to administer the assets of the
receivership estate, and in the management and disposition
of property committed to his possession he acts in a fiduci-
ary capacity and with impartiality towards all interested per-
sons.” 75 C.J.S. Receivers § 162 (emphasis added); Cochran
v. Shetler, 286 Pa. 226, 229, 133 A. 232, 233 (Pa. 1936). A
receiver “manages the property not for any party but for the
court by which he is appointed.” Id.
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A receiver represents not only the corporation but
all its creditors, and as to the latter it is his duty to
secure all the assets available for their payment.
For this purpose he succeeds to their rights, and
has all the powers to enforce such rights that the
creditors before his appointment had in their own
behalf, even though such powers be beyond those
which he has as the representative of the corpora-
tion alone. As each creditor may sue, the right is
equal in all, and common to all, and hence the
receiver, who represents all alike, is the proper
party to assert the common right and pursue the
common remedy for the common benefit….

Cochran, 133 A. at 233 (citations omitted).
In the present case, DBD and Primus take the position

that the receivership was created solely for the benefit of
DBD. Clearly, a receivership violates Pennsylvania law
where it conducts business for the sole benefit of a single
party, rather than for the benefit of all of the debtor’s credi-
tors. Moreover, the receivership appears to have violated the
November 2003 appointment order, as well as the rules gov-
erning receiverships in Pennsylvania, by failing to file
monthly financial reports, appoint appraisers to inventory
and appraise Westwood’s assets, and/or provide Plaintiff and
other interested parties with notice of proceedings relating
to the receivership. See Pa.R.C.P. 1533(f) (setting forth
requirement for financial reports) and (g) (setting forth
requirement for appraisers).

B. Whether Plaintiff fails to state a claim for pierc-
ing the corporate veil, by which Krauss may be held
liable.

Krauss, an agent of Primus, argues by way of preliminary
objections that Plaintiff fails to state a claim for piercing the
corporate veil, by which he may be held liable. “[T]he corpo-
rate form ‘will be disregarded only when the entity is used to
defeat public convenience, justify wrong, protect fraud or
defend crime.”’ First Realvest, Inc. v. Avery Builders, Inc.,
410 Pa.Super. 572, 577, 600 A.2d 601, 604 (1991) (quoting
Sams v. Redevelopment Authority, 431 Pa. 240, 244 A.2d 779
(1968)). In the present case, Plaintiff claims that Krauss
fraudulently induced Plaintiff to provide therapeutic servic-
es to the receivership. If this claim is proven, this Court may
disregard the corporate entity and hold Krauss personally
liable for such fraud. Thus, this preliminary objection is
hereby overruled.

C. Whether the November 2003 appointment order
insulates Krauss and Primus from liability.

The preliminary objections of Krauss and Primus, the
receiver, include a demurrer, in which they argue that a pro-
vision in the order appointing Primus as receiver insulates
them from liability. General hornbook law provides: “If the
receiver exceeds the authority granted by the court or fails
to use ordinary care, the general rule is that he or she may
be sued in a personal capacity.” INF Ent., Inc. v. Donnellon,
133 Ohio App.3d 787, 789, 729 N.E.2d 1221, 1222 (1999);
Simpson & Son v. Kerkeslager, 36 Pa.C.C. 549, 18 Pa. D. 510
(Pa.Com.Pl. 1909) (“If a receiver, in making a contract, acts
without authority, or exceeds his authority, he becomes and
is personally obliged by the agreement and must answer
individually for its performance.”). Because, Plaintiff claims
that Primus exceeded its authority, these preliminary objec-
tions are hereby overruled.

D. Whether Plaintiff has stated a viable claim for
fraud and misrepresentation against Krauss and
DBD.

The preliminary objections of Krauss and DBD, the mort-

gagor, include a demurrer, in which they argue that, due to a
lack of specificity, Plaintiff has failed to state a viable claim
for fraud and misrepresentation. “The elements of fraud, or
intentional misrepresentation, are (1) a representation; (2)
which is material to the transaction at hand; (3) made false-
ly, with knowledge of its falsity or recklessness as to whether
it is true or false; (4) with intent of misleading another into
relying on it; (5) justifiable reliance on the misrepresenta-
tion; and (6) the resulting injury was proximately caused by
the reliance.” Presbyterian Medical Center v. Budd, 832 A.2d
1066, 1072 (Pa.Super. 2003). Fraud must be “averred with
particularity.” Pa.R.C.P. 1019(b).

In the present case, Plaintiff claims that DBD had con-
spired with Primus and Krauss to defraud Plaintiff, and that
the overt acts of fraud were actually committed by Krauss
and Primus. According to Plaintiff: (1) Krauss represented
that, in the event that Plaintiff agreed to provide those serv-
ices, he and Primus intended to pay Plaintiff for services
rendered to the receivership, as well as those previously ren-
dered to Westwood; (2) Krauss, Primus, and DBD intended
to induce Plaintiff to provide services; (3) at the time Krauss
made such statements, he did so knowing that they were
false; (4) Plaintiff reasonably relied upon Krauss’ assertions
(“their overt acts and statements, which they knew to be
false, misled Select Medical into extending credit to a
Receivership under false pretenses”); and (5) Krauss’ mis-
representations caused Plaintiff to render services for which
it has not been paid. Such averments are sufficiently specif-
ic and set forth a viable claim of fraud and misrepresenta-
tion. Thus, these preliminary objections of Krauss and DBD
are overruled.

E. Whether Plaintiff ’s claims of Recklessness,
Fraud, and Misrepresentation against DBD are
barred under the Economic Loss Doctrine.

DBD also argues that Plaintiff ’s claims of Recklessness,
Fraud, and Misrepresentation are barred under
Pennsylvania’s Economic Loss Doctrine because “the dam-
ages sought…are merely economic losses flowing from the
alleged breach of the Therapy Service Agreement.” “The
Economic Loss Doctrine is enforced to bar purely economic
claims because the tortfeasor has no knowledge of the con-
tract or prospective relation and, therefore, no reason to
foresee any harm to the plaintiff ’s interest.” Adams v.
Copper Beach Townhome Communities, LP, 816 A.2d 301,
307 (Pa.Super. 2003). “Thus, recovery for purely economic
loss occasioned by tortious interference with contract or eco-
nomic advantage is not available under a negligence theory.”
Aikens v. Baltimore and Ohio R. Co., 348 Pa.Super. 17, 20, 501
A.2d 277, 278 (1985).

Plaintiff ’s “recklessness” claim appears to be a claim of
negligence. Clearly, that claim is barred under the Economic
Loss Doctrine. Therefore, DBD’s preliminary objection
regarding the applicability of the Economic Loss Doctrine to
that cause of action is hereby sustained.1

The Economic Loss Doctrine does not bar fraud and mis-
representation claims. See Smith v. Reinhart Ford, 68 Pa. D.
& C.4th 432, 436-37 (Pa.Com.Pl., 2004). Therefore, DBD’s
preliminary objection regarding the applicability of the
Economic Loss Doctrine to Plaintiff ’s fraud and misrepre-
sentation claim is overruled.

F. Whether Plaintiff ’s Unjust Enrichment claim is
barred by the November 2003 order appointing
Primus as receiver.

DBD next “requests that the Court take judicial notice of
the fact that the Receiver Order insulates [DBD] from any
liability to any party for any claims, actions, or causes of
action arising out of or relating to events or circumstances
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occurring prior to the appointment [of] Primus as receiver.”
DBD is correct. Thus, this preliminary objection is sustained
to the extent that DBD requests that it be shielded from lia-
bility for any claims, actions, or causes of action arising out
of or relating to events or circumstances occurring prior to
the appointment of Primus.

G. Whether Plaintiff failed to state a viable Unjust
Enrichment claim against DBD because: (1)
Plaintiff failed to aver facts supporting recovery
based on DBD’s wrongdoing or misrepresentation;
(2) Plaintiff has not exhausted its statutory or con-
tractual remedies, as its “[o]bligations remain with
Westwood, among others”; and (3) there was no
direct contractual relationship between Plaintiff
and DBD.

DBD’s preliminary objection regarding Plaintiff ’s
alleged failure to state a viable claim for unjust enrichment
is based on DBD’s prior argument that Plaintiff failed to
state a claim of fraud/misrepresentation. However, as
explained above, Plaintiff has adequately stated a claim of
fraud/misrepresentation.

DBD also asserts that Plaintiff cannot recover from DBD
for unjust enrichment because: (a) “Plaintiff has not
exhausted its statutory or contractual remedies”; and (b)
“there was no direct contractual relationship between
Plaintiff and DBD.” DBD’s argument regarding Plaintiff ’s
alleged failure to exhaust its statutory and contractual
remedies is vague and unsupported by any authority.
Additionally, DBD’s argument regarding the lack of a con-
tractual relationship is meritless, as unjust enrichment
claims are based on benefits incurred without contracts.
See Northeast Fence & Iron Works, Inc., 933 A.2d 664, 668
(Pa.Super. 2007) (“A quasi-contract imposes a duty, not as a
result of any agreement, whether express or implied, but in
spite of the absence of an agreement, when one party
receives unjust enrichment at the expense of another.”
(emphasis added)). For these reasons, this preliminary
objection is hereby overruled.

H. Whether Plaintiff has failed to state a viable
Unjust Enrichment claim against Krauss.

As noted above, the Superior Court has recently stated:
“A quasi-contract imposes a duty, not as a result of any
agreement, whether express or implied, but in spite of the
absence of an agreement, when one party receives unjust
enrichment at the expense of another.” Id. (emphasis added).
Krauss is correct that the complaint does not indicate how
Krauss personally benefited from Plaintiff. Thus, this pre-
liminary objection is sustained.

I. Whether Plaintiff has failed to state a viable
Breach of Fiduciary Duty claim against Krauss.

Krauss argues that Plaintiff fails to state a claim for
breach of a fiduciary duty, as Plaintiff does not allege that
Krauss was appointed as the receiver or otherwise owed
any duty to Plaintiff. However, Krauss, as an agent of
Primus, had a fiduciary duty to all of Westwood’s creditors,
including Plaintiff. See 75 C.J.S. Receivers § 162 (“It is the
duty of the receiver to administer the assets of the
receivership estate, and in the management and disposition
of property committed to his possession he acts in a fiduci-
ary capacity and with impartiality towards all interested
persons.” (emphasis added)). Plaintiff claims that Krauss,
through Primus, breached his fiduciary duties as a receiv-
er by, inter alia, acting in the interests of the Kraus,
Primus, and DBD, rather than in the interests of all of
Westwood’s creditors. For these reasons, this preliminary
objection is overruled.

J. Whether, in violation of Pa.R.C.P. 1019(h) and (i),
Plaintiff failed to state whether the contract that
serves as the basis for its breach of contract claim
is oral or written and, if written, Plaintiff failed to
attach the contract to the complaint.

In relevant part, Pa.R.Civ.P. 1019 provides:

(h) When any claim or defense is based upon an
agreement, the pleading shall state specifically
if the agreement is oral or written.

Note: If the agreement is in writing, it must be
attached to the pleading. See subdivision (i) of
this rule.

(i) When any claim or defense is based upon a
writing, the pleader shall attach a copy of the
writing, or the material part thereof, but if the
writing or copy is not accessible to the pleader,
it is sufficient so to state, together with the rea-
son, and to set forth the substance in writing.

In his preliminary objections, Krauss states that: (1)
Plaintiff fails to identify, the contract that Krauss allegedly
breached, and (2) there is no contract to which Krauss is a
party attached to the complaint. Krauss’ statements are cor-
rect. Thus, this preliminary objection is sustained, and
Plaintiff is granted leave to amend its complaint.

K. Whether Plaintiff ’s claims for declaratory and
injunctive relief should be dismissed because
Plaintiff has an adequate remedy at law, namely,
money damages.

“Injunctive relief will lie where there is no adequate rem-
edy at law.” The Woods at Wayne Homeowners Ass’n v.
Gambone Bros., 893 A.2d 196, 204 (Pa.Cmwlth. 2006). In the
present case, Plaintiff can be compensated for the money
allegedly owed to it with money damages. Thus, DBD’s pre-
liminary objection challenging Plaintiff ’s claims for injunc-
tive and declaratory relief is sustained.

L. Whether Plaintiff ’s claim for attorney’s fees
should be stricken because “Plaintiff has neither
cited a statute nor referenced an agreement” pro-
viding for the recovery of such fees.

In support of its claim for attorney’s fees, Plaintiff cites
Hartford v. Arnold, 884 A.2d 316 (Pa.Super. 2005), a case in
which the Superior Court recognized that a litigant was enti-
tled to attorney’s fees when its opponent initiated the matter
arbitrarily, vexatiously, or in bad faith. Plaintiff – not
Defendants – initiated the present case. Because Plaintiff
has not cited any authority providing for attorney’s fees,
DBD’s preliminary objection challenging Plaintiff ’s claim
for such fees is hereby sustained.

III. Conclusion
AND NOW, this 19th day of December 2007, after argu-

ment and consideration of the briefs filed, it is hereby
ORDERED, ADJUDGED AND DECREED that Defendants’
preliminary objections to Plaintiff ’s Complaint are disposed
of as provided above.

BY THE COURT:
/s/Ward, J.

1 Krauss challenges Plaintiff ’s recklessness/negligence
claim on ground that Plaintiff did not sufficiently plead the
elements of such a cause of action. However, because
Plaintiff ’s recklessness claim is barred under the Economic
Loss Doctrine, Krauss’ argument is moot.
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Palmetto Home Builders, Inc. v.
Mark and Chrissanne Hennicke v.

Palmetto Home Builders, Inc.
and Pa. National Mutual Casualty

Insurance Co. et al.
Garnishment—Liability Insurance—Breach of Contract—
Enforcement of Settlement Agreement

1. Home builder (“Builder”) sued homeowners for
release of final $5,000 payment for construction of home.
Homeowners counterclaimed for damages sounding in con-
tract and tort.

2. Builder’s general commercial liability insurer provid-
ed defense under a reservation of rights. The action was set-
tled and discontinued and a settlement agreement signed
providing for cash payment of $45,000 to homeowners and
performance of additional work by Builder.

3. Builder executed an agreement releasing its insurance
carrier from any further duty to defend the claims.

4. Homeowners received the cash portion of the settle-
ment, but Builder did not perform the additional work and
Homeowners brought a Petition to Enforce Settlement
Agreement. Homeowners’ damages for Builder’s failure to
perform were reduced to a judgment in the amount of
$96,090.

5. Homeowners served Builder’s insurance carrier with
interrogatories pursuant to a Writ of Execution and attempt-
ed to collect the judgment from the carrier as garnishee.

6. Insurance carrier filed a Motion for Summary
Judgment asserting that its coverage was limited to negli-
gence actions and did not apply to breach of contract actions,
and that it had been released by its insured.

7. The Court granted Summary Judgment holding that
insurer was not a proper garnishee where no coverage exist-
ed for breach of contract claims and because its insured
released it from any further liability in the matter. The
insured can assert any defenses against the garnishor that it
could assert against its insured.

(Lynn E. MacBeth)

Douglas C. LaSota for Plaintiffs.
Miles A. Kirshner for Garnishee.

No. AR 03-006954. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., October 23, 2008—Presently before me is the

“Motion for Summary Judgment” filed on behalf of purport-
ed Garnishee Pennsylvania National Mutual Casualty
Insurance Company (“Penn National”). This Memorandum
aims to explain why I must grant Penn National’s summary
judgment motion and strike the Writ of Execution that coun-
terclaim-Plaintiffs had filed against it.

Sometime in the year 2002, Palmetto Home Builders, Inc.
entered into a written contract with Mark and Chrissanne
Hennicke; under the terms of this contract, Palmetto was to
construct the Hennickes’ marital home for a total purchase
price of about $140,000. According to Palmetto’s version of
the events, Palmetto competed its end of the deal and was
therefore entitled to full payment; yet, as Palmetto averred,

the Hennickes still refused to release Palmetto’s final $5,000
payment. As a result, on December 1, 2003, Palmetto Home
Builders filed a “Complaint in Arbitration” against the
Hennickes. Palmetto’s Complaint, which was docketed at
AR-03-006954, sought to recover the $5,000 that, it averred,
was still outstanding under the contract.

After being served with Palmetto’s Complaint, however,
the Hennickes quickly turned to the offensive and, in their
response to the Complaint, filed a three-count counterclaim
against Palmetto. The Hennicke counterclaim, which sound-
ed in both contract and tort, sought substantial damages for
the harm that, according to the Hennickes, Palmetto caused
to the Hennickes’ house and lawn.1

After being served with the counterclaim, Palmetto con-
tacted its general liability insurance carrier, Penn National,
and demanded that Penn National provide defense and
indemnification from the Hennicke counterclaim. Penn
National did undertake the defense, though it did so under a
reservation of rights.2

Litigation on all of the claims continued until September
28, 2006; this was when the Hennickes, Palmetto Home
Builders, and various other defendants that were joined
along the way signed a “Mutual Settlement and Release
Agreement.” The Agreement states: 

Mark and Chrissanne Hennicke agree that, in
consideration for the releases and other good and
valuable consideration set forth herein, the receipt
and sufficiency of which is hereby acknowledged,
hereby remises, releases…and otherwise forgives
Palmetto Home Builders, Inc…their subsidiaries,
predecessors-in-interest…and insurers, from any
and all actions, claims, demands, liabilities, suits,
controversies, proceedings, expenses and damages,
of any kind and of any nature, whether known or
unknown, and from all other rights, demands, dam-
ages and liabilities of any kind or nature…which
they had, now have or may ever have, from the
beginning of the world to date, whether now exist-
ing or hereafter arising in connection with or in any
way related to the matters set forth in the pleadings
filed in the litigation at No. AR03-006954…

“Mutual Settlement and Release Agreement,” dated
September 28, 2006, at 2 (emphasis added).

Moreover, under the terms of this Settlement
Agreement, the Hennickes were entitled to receive com-
pensation, including: 1) from the various defendants, a
monetary payment of $45,000 and 2) from Palmetto Home
Builders, certain specific construction work on the
Hennickes’ house and lawn. Since these provisions are
important to the instant case, they are quoted at length and
read as follows:

In consideration of the settlement and release of
claims and defenses between Palmetto Home
Builders, Inc. and Mark and Chrissanne
Hennicke…[Palmetto Home Builders and the other,
various defendants] agree to pay to Mark and
Chrissanne Hennicke the sum of $45,000.00….The
amount of $45,000.00 shall be paid as follows: 

(a) $23,100.00 by [Penn National,] the insurance
carrier for Palmetto Home Builders, Inc.;

(b) $17,000.00 by [an unrelated entity];

(c) $2,500.00 by Palmetto Home Builders, Inc.
directly;

(d) $1,450.00 by [an unrelated entity]; and
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(e) $950.00 by [an unrelated entity].

In addition to the above consideration,
Palmetto Home Builders, Inc. shall do the following
work on Mark and Chrissanne Hennicke’s property
as follows:

(a) Use a Schedule 40 pipe to connect French
drains and downspout conductors where reason-
ably possible and to pipe the same to the bottom of
the rear slope within 45 days of the execution of
this Agreement;

(b) To remove the Horizon-A fill as identified in the
AWK report and the scope of the removal is subject
to the approval of AWK within 60 days of the
request of the Hennickes at a time that is mutually
convenient to the parties.

In lieu (b), Mark and Chrissanne Hennicke at any
time within 2 years of the date of the execution of
this Agreement, can decide not to request that
Palmetto Home Builders, Inc. remove the fill. If
Mark and Chrissanne Hennicke determine that
they do not request Palmetto Home Builders, Inc.
remove the fill identified above, then Palmetto
Home Builders, Inc. will pay to Mark and
Chrissanne Hennicke the sum of $2,000.00

…

(c) Palmetto Home Builders agrees to return the
land to the condition prior to the commencement of
repairs undertaken by Palmetto Home Builders
pursuant to this Agreement.

(d) Palmetto Home Builders, Inc. will expose an
area approximately 6 feet in length to a depth to
observe the external French drain, at the left rear
corner of the home (when viewing home from
street) to demonstrate to Plaintiffs that Palmetto
Home Builders, Inc. applied waterproofing pur-
suant to the terms of the written contract. Said
excavation shall remain open for observation by
Sweetwater Builders, Inc. for no more than a peri-
od of seven (7) days.

If it is demonstrated to all parties that Palmetto
Home Builders, Inc. complied with the terms of the
contract relative to waterproofing, then Mark and
Chrissanne Hennicke shall execute a Release in
favor of Palmetto Home Builders, Inc. releasing all
claims relative to waterproofing.

If the parties disagree whether the water-
proofing was done pursuant to the terms of the con-
tract, then Mark and Chrissanne Hennicke have
the right within one (1) year from the date that
Palmetto Home Builders, Inc. exposed the area set
forth in subparagraph (d) to bring a claim for
breach of contract in the Court of Common Pleas of
Allegheny County, Pennsylvania.

Id. at 4-6 (emphasis added).

Moreover, in another important provision, the “Mutual
Settlement and Release Agreement” declares: “[u]pon exe-
cution of this Agreement, the parties shall cause their legal
counsel to dismiss with prejudice all causes of action, claims,
counterclaims and crossclaims set forth in the action.” Id. at
6. And, indeed, on October 6, 2006, both Palmetto and the
Hennickes signed a “Praecipe to Settle And Discontinue,”
instructing the Prothonotary to “settle and discontinue all

claims of plaintiff, Palmetto Home Builders, Inc. and claims
of counterclaim plaintiffs Mark and Chrissanne Hennicke in
the” underlying action. “Praecipe to Settle And
Discontinue,” filed October 6, 2006, at 1 (emphasis added).

What followed spawned the instant dispute. According to
the Hennickes, Palmetto simply refused to perform the spe-
cific “work” that it had promised under the “Mutual
Settlement and Release Agreement.”3 Because of this, on
May 31, 2007, the Hennickes filed a “Petition to Enforce
Settlement Agreement,” averring that, as a result of
Palmetto’s default, the Hennickes must now spend $93,000 to
have a replacement contractor fulfill the work Palmetto
promised, but had then failed, to perform. Counterclaim
Plaintiffs’ “Petition to Enforce Settlement Agreement as to
Defendant Palmetto Home Builders, Inc.” (hereinafter
“Petition to Enforce Settlement Agreement”), filed May 31,
2007, at ¶¶ 11-12. A Rule was then issued against Palmetto,
requiring Palmetto to show cause as to why the Hennickes
were not entitled to the relief claimed; Palmetto failed to
properly respond and, on September 26, 2007, the Rule
entered against Palmetto was made absolute with a judg-
ment entered against Palmetto in the amount of $96,090.

In an attempt to collect on this judgment, the Hennickes
filed a “Praecipe for Writ of Execution,” seeking execution
in the amount of $96,570.45 against not only Palmetto Home
Builders, but also against Palmetto’s general liability insur-
ance carrier, Penn National. As against Penn National, the
Hennickes’ claim was one of garnishment. Therefore, as is
required in such proceedings, the Hennickes served Penn
National with the writ as well as “Interrogatories to the
Garnishee.”4 Penn National answered the interrogatories
and, with the pleadings now closed, both Penn National and
the Hennickes have filed motions for summary judgment.
According to both of the parties, there are no material
issues of fact left in this case and I should rule as a matter
of law one way or the other. This memorandum is written
specifically in response to Penn National’s summary judg-
ment motion.

As stated within Penn National’s summary judgment
motion, Penn National is not a proper garnishee because: 1)
Penn Nation performed its obligations under the “Mutual
Settlement and Release Agreement” and the “default/breach
of contract which led to the Hennicke’s Petition to Enforce
Settlement Agreement, and to the instant execution proceed-
ing, was the default/breach of policy holder Palmetto, and
not of Penn National”; 2) under a “First Party Release and
Agreement,” Palmetto agreed to release Penn National from
“any and all further obligation under the subject liability
insurance policy” and 3) as to the Hennickes’ actual counter-
claim, “the Penn National policy does not provide coverage
to Palmetto for the claims asserted by the Hennicke’s.”
“Motion for Summary Judgment of Purported Garnishee
Pennsylvania National Mutual Casualty Insurance
Company,” filed May 28, 2008 (hereinafter “Penn National’s
Motion for Summary Judgment”), at ¶¶ 14(d); (c); (e) & 16. I
believe that Penn National’s first and second arguments
mandate that summary judgment be entered in its favor.

As this is a motion for summary judgment, I am
mindful that:

[s]ummary judgment is proper only when the
pleadings, depositions, answers to interrogato-
ries, admissions and affidavits and other mate-
rials demonstrate that there is no genuine issue
of material fact and that the moving party is
entitled to judgment as a matter of law. The
reviewing court must view the record in the
light most favorable to the nonmoving party and
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resolve all doubts as to the existence of a gen-
uine issue of material fact against the moving
party. Only when the facts are so clear that rea-
sonable minds could not differ can a trial court
properly enter summary judgment.

Wall Rose Mut. Ins. Co. v. Manross, 939 A.2d 958, 962
(Pa.Super. 2007)(internal citations omitted).

As noted above, the current action is one of garnishment.
In general, “garnishment” is a “proceeding through which a
creditor collects his debt out of property of the debtor in the
hands of a third party and may be used to determine whether
the garnishee owes a debt to the judgment debtor, or has
property of the judgment debtor.” Pa. State Troopers Ass’n v.
Pa. State Police, Lost & Damaged Prop. Bd. of Appeal, 898
A.2d 43, 48 (Pa.Commw. 2006)(internal ellipses omitted).
Thus, garnishment is particularly appropriate in the insur-
ance realm; it is, our Superior Court stated, “a well-settled,
viable remedy available to a judgment creditor to collect on
a judgment from the judgment debtor’s insurer.” Butterfield
v. Giuntoli, 670 A.2d 646, 651 (Pa.Super. 1995).

Further, since garnishment is essentially a “lawsuit with-
in a lawsuit,” the parties must be aware of the respective
burdens they carry. Bianco v. Concepts 100, Inc., 436 A.2d
206, 209 (Pa.Super. 1981). As our Superior Court has made
clear, the burden initially falls upon the judgment creditor to
“establish the existence of: (1) his judgment, which operates
as the assignment to him of the judgment debtor’s claims
and (2) the insurer’s obligation to the judgment debtor by
proving the existence of the policy providing liability cover-
age for his claim and its value.” Id. (internal citations omit-
ted); see also, Buckley v. Exodus Transit & Storage Corp.,
744 A.2d 298, 309 (Pa.Super. 1999)(stating: “Fundamental
principles of insurance law make clear that, as a necessary
prerequisite to recovery upon an insurance policy, the
insured must show that a claim is within the coverage pro-
vided by the policy”); Riehl v. Travelers Ins. Co., 772 F.2d 19,
23 (3rd Cir. 1985)(stating: “the burden of establishing a valid
policy claim falls upon the insured…[t]hus, it [falls] upon
[the Insured] to establish…the existence of an ‘occurrence’
or a loss during the policy period”). If the insurer does, how-
ever, “rel[y] upon an exclusion or a breach of a condition as
a defense, [it is the insurer who] bears the burden of estab-
lishing that defense.” Bianco, 436 A.2d at 209; A.G. Allebach,
Inc. v. Hurley, 540 A.2d 289, 293 (Pa.Super. 1988); see also,
Erie Ins. Exch. v. Transamerica Ins. Co., 533 A.2d 1363, 1366
(Pa. 1987)(stating: “[w]here an insurer relies on a policy
exclusion as the basis for its denial of coverage and refusal
to defend, the insurer has asserted an affirmative defense
and, accordingly, bears the burden of proving such
defense.”).

In the case at bar, Penn National has conceded that the
Hennickes do indeed have a valid judgment against Penn
National’s insured. Therefore, the only question this Court
must consider is whether, under the commercial general lia-
bility insurance policy, Penn National has an “obligation to
the judgment debtor” to pay this $96,090 judgment; a ques-
tion that is dependent upon whether “the policy provid[es]
liability coverage for” the specific claim upon which the
Hennickes obtained their $96,090 judgment. Bianco, 436
A.2d at 209.

And what is the specific claim that gave rise to the
$96,090 judgment? Is it some sort of judgment that the
Hennickes somehow obtained on their “negligence” counter-
claim – a counterclaim that was, on October 6, 2006, express-
ly “settled and discontinued” – or, instead, did the Hennickes
obtain a judgment upon their “breach of settlement agree-
ment” claim? Here, the answer is clear: the Hennickes went

to Court to enforce the Settlement Agreement, contending
that Palmetto breached the contractual promises that
Palmetto made in the Settlement Agreement; as a result, the
Hennickes obtained a judgment against Palmetto for
“breach of contract”; hence, the Hennickes’ claim that gave
rise to the $96,090 judgment was one of “breach of contract.” 

As will be remembered, on September 28, 2006, the
Hennickes, Palmetto Home Builders and various other
defendants signed a “Mutual Settlement and Release
Agreement.” Under the terms of this “Mutual Settlement
and Release Agreement,” the Hennickes received: 1) from
the various defendants, a monetary payment of $45,000; 2)
from Palmetto Home Builders, a promise that Palmetto
would perform certain specific construction work on the
Hennickes’ house and lawn and 3) from Palmetto Home
Builders, a release from the claims Palmetto levied against
the Hennickes. Then, following the Agreement’s execution,
the underlying lawsuit was dismissed.

The instant dispute then arose from the fact that
Palmetto simply refused to perform any of the work that it
had agreed to do in the “Mutual Settlement and Release
Agreement.” The “Mutual Settlement and Release
Agreement” is, of course, an agreement, i.e. a contract. See
also, Century Inn, Inc. v. Century Inn Realty, Inc., 516 A.2d
765, 767 (Pa.Super. 1986)(stating: “The enforceability of set-
tlement agreements is determined according to principles
of contract law.”). Thus, when Palmetto refused to perform
its obligations under this contract, the Hennickes did not
attempt to file a “negligence” claim against Palmetto; nor
did the Hennickes attempt to re-open the “negligence”
counterclaim that the Hennickes had previously filed
against – but had then “settled and discontinued” as to –
Palmetto. Rather, when Palmetto failed to perform its obli-
gations under the agreement, the Hennickes filed a
“Petition to Enforce Settlement Agreement,” seeking $93,000
for the “cost of having a replacement contractor perform
the work agreed to by Palmetto.” “Petition to Enforce
Settlement Agreement,” at ¶¶ 11-12.

In retort, the Hennickes argue that “Palmetto did not ulti-
mately comply with all of the terms of the Settlement
Agreement and therefore a settlement among the parties
was not reached.” Counterclaim Plaintiffs’ “Motion for
Summary Judgment Against Garnishee,” filed May 28, 2008,
at 5. Such an argument seems to suggest that the settlement
contract was, in some way, “voided” by Palmetto’s breach
and that, because of this, the Hennickes were somehow free
to pursue the previously settled negligence count contained
within their discontinued counterclaim. The first answer to
this argument is that the Hennickes never did in any way
attempt to revive or pursue the negligence counterclaim and
never did in any way treat the Settlement Agreement as if “a
settlement among the parties was not reached”: the
Hennickes neither petitioned the clerk of courts to “re-open”
the “settled and discontinued” counterclaim nor returned
the $45,000 given to them by the various defendants. Rather,
and quite the opposite, the Hennickes petitioned the Court to
enforce the Settlement Agreement.

Hence, the Hennickes’ claim that gave rise to the $96,090
judgment was not, as the Hennickes contend, one sounding
in negligence: the negligence claim had been settled and dis-
continued months before this $96,090 judgment came into
existence. Instead, the Hennickes’ claim was for breach of
the settlement agreement: the Hennickes claimed that
“[d]espite repeated demand, Palmetto refuses to perform its
work pursuant to the terms of the Settlement and Release
Agreement”; moreover, the damages that the Hennickes
received were for the “cost of having a replacement contrac-
tor perform the work agreed to by Palmetto” within the
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“Mutual Settlement and Release Agreement.” “Petition to
Enforce Settlement Agreement,” at ¶¶ 11-12.

It is, however, settled Pennsylvania law that a commercial
general liability insurance policy does not protect against
this type of contractual default. Rather, as our Supreme
Court has explained, an insurance policy is intended to
“insure against accidents,” not to substitute as a “perfor-
mance bond.” Kvaerner Metals Div. of Kvaerner U.S., Inc. v.
Commercial Union Ins. Co., 908 A.2d 888, 899 (Pa. 2006); see
also, Redevelopment Auth. of Cambria County v. Int’l Ins.
Co., 685 A.2d 581, 589 (Pa.Super. 1996)(en banc)(stating:
“The purpose and intent of [a CGL] insurance policy is to
protect the insured from liability for essentially accidental
injury to the person or property of another rather than cov-
erage for disputes between parties to a contractual under-
taking.”); Nabholz Const. Corp. v. St. Paul Fire & Marine Ins.
Co., 354 F.Supp.2d 917, 922 (E.D.Ark. 2005)(stating: “[t]he
purpose of a CGL policy is to protect an insured from bear-
ing financial responsibility for unexpected and accidental
damage to people or property. It is not intended to substitute
for a contractor’s performance bond”).

The instant case is no different: as has already been quot-
ed, Palmetto’s “Commercial General Liability Insurance
Policy” with Penn National only covered, in relevant part,
“those sums that [Palmetto] becomes legally obligated to pay
as damages because of…‘property damage’ [where that
‘property damage’ was] caused by…an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” “Commercial General Liability
Insurance Policy” between Penn National and Palmetto
Home Builders, attached as “Exhibit ‘A’” to Penn National’s
“Motion for Summary Judgment” (hereinafter “CGL
Policy”), at Section 1(A)(1)(a)-(b) & Section 5, ¶ 13.
Obviously, it is not an “accident” for one party to “refuse[] to
perform its work pursuant to the terms of” a contract.
“Petition to Enforce Settlement Agreement,” at ¶ 11. Indeed,
if this Court were to hold otherwise, this Court would effec-
tively (and unlawfully) be converting the current CGL poli-
cy into a “performance bond”: I would be saying that the
CGL policy insulated the Hennickes from the possibility that
Palmetto would completely and utterly fail to perform its
contractual duties. Such is the purpose of a performance
bond, not an insurance contract.

In conclusion, Penn National is entitled to summary judg-
ment because, in Penn National’s words, the “default/breach
of contract which led to the Hennicke’s Petition to Enforce
Settlement Agreement, and to the instant execution proceed-
ing, was the default/breach of policy holder Palmetto.”
“Penn National’s Motion for Summary Judgment,” at ¶ 14(d).
Here, the “Mutual Settlement and Release Agreement”
delineated Palmetto’s obligations to the Hennickes, Palmetto
breached these obligations by “refus[ing] to perform its
work” and the Hennickes received damages in the form of
the “cost of having a replacement contractor perform the
work agreed to by Palmetto.” The Hennickes’ claim was
therefore one for “breach of contract for failure to perform.”
Yet, as our Supreme Court has held, commercial general lia-
bility insurance policies do not provide coverage for such
claims. Kvaerner, 908 A.2d at 899. And, since the CGL Policy
did not provide coverage for the contract claims that gave
rise to the judgment against Palmetto, Penn National cannot
be said to owe an “obligation to the judgment debtor.” Penn
National, thus, is not a proper garnishee and is entitled to
summary judgment in its favor.

As a separate matter, Penn National is also entitled to
summary judgment because its insured, Palmetto, released
it from any further liability in the matter. By way of back-
ground, when the parties were negotiating towards what

would ultimately become the “Mutual Settlement and
Release Agreement,” Penn National was participating in
the case under a “reservation of rights.” Penn National’s
position recognized the fact that, even if its insured were
ultimately found liable at trial, Penn National would only
have a responsibility to indemnify if certain conditions
were met: namely, that the factfinder awarded the
Hennickes damages for “‘property damage’ [where that
‘property damage’ was] caused by…an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” “CGL Policy,” at Section
1(A)(1)(a)-(b) & Section 5, ¶13. In order for Penn National
to be induced to relent from this position and contribute
toward a settlement, several things had to occur. As dis-
cussed above: 1) the Hennickes agreed to release
Palmetto’s insurer from any further claims, and 2) all par-
ties agreed to have the Hennicke counterclaim settled and
discontinued on the court docket. But, in addition to all of
that, Palmetto also agreed to sign its own release, entitled
“First-Party Release and Agreement,” in which Palmetto
expressly released Penn National from:

any and all claims, causes of action or other rights
which we have, have had, or could have had, under
any of the coverages set forth in [the CGL insur-
ance] policy…

…

It is further expressly understood and agreed that
the Release set forth above applies to, and will be
given effect with respect to, any claim for insur-
ance coverage that may arise, or could arise in the
future, regarding performance of these or any in-
kind services provided to the Hennickes as a part
of the consummation of the settlement of the
underlying action.

“First-Party Release and Agreement,” dated November 19,
2006, at 1.

As our Superior Court has stated, “[i]n general, the insur-
er can…assert any defenses against the garnishor that it
could assert against its insured.” Butterfield, 670 A.2d at 651.
In the case at bar, Penn National could assert the affirmative
defense of “release” against its insured; therefore, pursuant
to Butterfield, it would seem as if Penn National could also
assert the defense of “release” as to “the garnishor[s],” thus
precluding the Hennickes’ current garnishment action.

Within their Reply Brief, the Hennickes argue that an
injured party has “an independent right and not a derivative
right to be heard” and also that such independent rights in a
liability insurance policy arise “immediately upon the hap-
pening of the accident.” The Hennickes’ “Reply Brief to
Garnishee’s Brief in Opposition to Counterclaim Plaintiffs’
Motion for Summary Judgment,” filed July 31, 2008, at 1-2.
I agree with those propositions of law, but disagree with the
conclusion that the Hennickes draw from them: that the
“First-Party Release” has no effect.

According to the now “settled and discontinued”
Hennicke counterclaim, the Hennickes suffered damages as
a result of Palmetto’s alleged “breach of contract” and neg-
ligence. And, to the extent that the counterclaim alleged
Palmetto caused the Hennickes “property damage,” where
that “property damage” resulted from an “accident,” the
Hennickes obtained potential rights in Palmetto’s CGL
insurance policy. However, the Hennickes then “settled and
discontinued” their counterclaim against Palmetto; by doing
this, the Hennickes no longer had any potential rights in
Palmetto’s CGL insurance. Certainly, at that point, Penn
National could obtain a release from Palmetto without prej-
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udicing any potential rights of the Hennickes.
Thus, it was the negligence counterclaim that gave the

Hennickes potential rights in the liability policy. But, after
the insurer was released from that counterclaim, and after
the counterclaim was discontinued, the Hennickes lost the
vehicle through which they could claim potential rights in
the policy.

Accordingly, I am entering an order granting Penn
National’s “Motion for Summary Judgment” and striking the
“Writ of Execution” that the Hennickes had levied against
the insurer.

ORDER OF COURT
AND NOW, this 23rd day of October, 2008, upon consider-

ation of the Motion for Summary Judgment filed on behalf of
purported Garnishee Pennsylvania National Mutual
Casualty Insurance Company, it is hereby ORDERED,
ADJUDGED and DECREED as follows:

The Motion for Summary Judgment is GRANTED. Thus,
purported Garnishee has no further obligation to Counter-
Claim Plaintiffs Mark and Chrissane Hennicke, and the Writ
of Execution, issued against Pennsylvania National Mutual
Casualty Insurance Company on October 26, 2007 is hereby
STRICKEN.

BY THE COURT:
/s/Folino, J.

1 As against Palmetto, Count I of the Hennickes’ counter-
claim was for “Breach of Contract”; Count II was for
“Negligence” and Count III alleged violations of the
“Pennsylvania Unfair Trade Practices and Consumer
Protection Law.” As our Superior Court has stated, the
UTPCPL “embraces actionable conduct which sounds in
assumpsit as well as trespass and which parallel actions
upon contracts as well as those arising in tort.” Gabriel v.
O’Hara, 534 A.2d 488, 495 (Pa.Super. 1987).
2 In other words, Penn National provided Palmetto with an
immediate defense even though Penn National disputed that
it had any obligation ultimately to indemnify. This was done
because, under the well-settled law of this Commonwealth,
an insurer’s “duty to defend is separate from and broader
than the duty to indemnify.” Gen. Accident Ins. Co. v. Allen,
692 A.2d 1089, 1095 (Pa. 1997). Hence, “[i]f the complaint
against the insured avers facts that would support a recovery
covered by the policy, then coverage is triggered and the
insurer has a duty to defend until such time that the claim is
confined to a recovery that the policy does not cover.” Id. In
this case, the Hennickes filed their counterclaim against
Palmetto for breach of contract and negligence. Yet,
Palmetto’s insurance policy with Penn National only covered
“those sums that [Palmetto] becomes legally obligated to pay
as damages because of…‘property damage’ [where that
‘property damage’ was] caused by…an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” “Commercial General Liability
Insurance Policy” between Penn National and Palmetto
Home Builders, attached as “Exhibit ‘A’” to Penn National’s
“Motion for Summary Judgment,” at Section 1(A)(1)(a)-(b)
& Section 5, ¶ 13. Looking at this contractual language, it
would appear that, if Palmetto were to have eventually been
found liable for “breach of contract,” Palmetto would (prob-
ably) not have been entitled to indemnification; rather, and
phrased generally, indemnification would only have been
necessary if Palmetto were to have been found liable on the
Hennickes’ “negligence” claim.

Explained in another manner, the reason why Penn
National undertook Palmetto’s defense under a “reservation

of rights” is because, at the time the Hennickes filed their
claims against Palmetto, Penn National was potentially
required to indemnify its insured: that is, if Palmetto was,
ultimately, found liable to the Hennickes and if Palmetto’s
liability was premised upon a finding of “negligence” and if
Palmetto’s “negligence” was the result of “an accident,”
Penn National would have been required to indemnify
Palmetto. And, because the potential existed that Penn
National would have to indemnify its insured, Penn National
was forced to defend its insured “until such time that the
[Hennickes’] claim [was] confined to a recovery that the pol-
icy [did] not cover.” Gen. Accident Ins. Co., 692 A.2d at 1095.
3 The Hennickes do not dispute that they received the
$45,000 the various defendants promised.
4 As explained by our Superior Court: 

Interrogatories to the garnishee under [Pennsyl-
vania Rule of Civil Procedure] 3144 are procedu-
rally linked to the writ of attachment and are
designed to ascertain the property in the posses-
sion of a known garnishee. They may be served
only at the time of or after issuance of the writ and
only upon a garnishee. In the context of the attach-
ment proceeding, such interrogatories are analo-
gous to a complaint, and require the garnishee to
respond and assert any available defenses or suffer
entry of a default judgment. 

PaineWebber, Inc. v. Devin, 658 A.2d 409, 412 (Pa.Super.
1995)(citations omitted).

Commonwealth of Pennsylvania v.
Leroy Fears

Post-Conviction Relief—Evidentiary Hearing—Sufficiency
of Evidence—Guilty Plea—Death Penalty

1. Defendant was charged with and pled guilty to first
degree murder and involuntary deviate sexual intercourse,
related to oral sodomy and strangulation death of a twelve-
year-old male victim. Defendant now appeals from the
denial of post-conviction relief without a hearing.

2. Defendant asserted violation of his constitutional rights
and international law. As international law is irrelevant to
state courts in Pennsylvania this is without merit.

3. Prosecutorial misconduct for statements made during
closing argument can be disregarded by the Court in a bench
trial. No federal or state rule requires two attorneys for
death penalty cases.

4. Defendant also asserted that proportionality of punish-
ment must be addressed, to ensure it “fits the crime.”
Although this section was removed in 1997, it was in effect at
the time of Defendant’s sentence. The Supreme Court
reviewed Defendant’s case and death sentence and specifi-
cally found that the evidence was sufficient to support the
aggravating factor under this statute to impose a death sen-
tence and specifically addressed proportionality.

5. As the Defendant participated in an oral colloquy on
the record and completed a written waiver form with regard
to the right to a jury trial, the Court found that the plea was
made voluntarily and knowingly after discussion with coun-
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sel and the Court as to his rights.

6. Defendant’s claim that he may become incompetent is
“speculative” and not ripe for review and, therefore, the
Court does not have jurisdiction over it. As the Court was
presented with mitigation evidence contrary to Defendant’s
assertion that he was mentally retarded or incompetent, this
claim of error fails.

7. Sufficient evidence existed to support the aggravating
factor that a murder occurred during the perpetration of a
felony because Defendant pled guilty and admitted that oral
sodomy occurred minutes prior to Defendant’s strangula-
tion of the victim. This constitutes a sufficient nexus
between the murder and felony to support the aggravating
factor. Defendant further asserted that an insufficient factu-
al basis existed in the guilty plea colloquy to establish
forcible compulsion, an element of the sexual intercourse
charge. However, considering the disparity in age, the iso-
lated location, and Defendant’s admission on videotape, this
claim failed.

8. Defendant asserted a Miranda violation with regard to
his videotaped confession and statement; however, Defendant
initiated the contact with police regarding the victim and
completed Pre-Interrogation Waiver forms after being
advised of his rights. Defendant confessed to the crimes and
waived representation at his preliminary hearing.

9. Defendant finally asserts a claim of ineffective assis-
tance of counsel. Although Defendant asserts that counsel
failed to present evidence of his mental health impairments,
counsel did present a neutral expert regarding Defendant’s
mental health, despite no indication of mental impairment in
the interactions between counsel and Defendant.

(Angel L. Revelant)

Wilbert Conrad for the Commonwealth.
Sumner Parker for Defendant.

Nos. CC 199409095 and CC199409201. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Zottola, J., September 19, 2008—The factual and proce-

dural histories have been sufficiently stated previously.
Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a

Statement of Matters Complained of on Appeal on December
19, 2007. Numerous issues are presented; rather than fully
enumerate them, this court chose to attach the Statement.
For a full presentation of matters complained of on appeal,
please see Attached.

EXCESSIVE CLAIMS
The Defendant asserts twenty-nine issues on appeal. A

lengthier appeal creates a presumption that it contains more
errors than necessary and makes potentially valid claims
seem without merit. Thus, when an attorney alleges numer-
ous errors, this tends to dilute and weaken a good case and
not save a bad one. United States v. Hart, 693 F.2d 286, 287
(3d Cir. 1982), cited in Commonwealth v. Robinson, 864 A.2d
460, 480 (Pa. 2004). With this principle in mind, we now turn
to addressing the Defendant’s claim upon appeal.

INTERNATIONAL LAW
The Defendant asserts various violations of his

Constitutional rights as well and court error based on inter-
national law. International law bears no holding on state
courts within Pennsylvania. Any allegation asserting a viola-

tion of international law is irrelevant and therefore fails.

PREVIOUSLY LITIGATED AND WAIVED CLAIMS
If a Defendant brings allegations with no discussion of

whether the issue was previously litigated or waived, these
claims must be denied. Commonwealth v. Gorby, 787 A.2d
367, 376, 377 (Pa. 2001). The Defendant raises claims in his
appeal already addressed by Pennsylvania’s Supreme Court;
these claims are previously litigated. The Defendant raises
claims in his appeal which could have been brought in direct
appeal or a previous PCRA; these claims are waived.

Pennsylvania’s Supreme Court has addressed
Defendant’s claims alleged in D(1), D(2), D(3), D(9), D(12),
D(13), D(14), D(15), D(16)(a), D(16)(b), D(16)(c)1, D(17),
and D(19) in Commonwealth v. Fears, 836 A.2d 52 (Pa.
2003).2 Because the merits of these claims were decided by
the Court on direct appeal, they have been previously litigat-
ed and are not cognizable under the Defendant’s current
appeal. Commonwealth v. Lambert, 797 A.2d 232, 239 (Pa.
2001), citing 42 Pa.C.S. §9544(a)(2) (2007), 42 Pa.C.S. §9543
(a)(3) (2007).

Any claim which could have been raised on direct appeal
or a prior PCRA but was not is waived under the current
PCRA. Lambert, 797 A.2d at 240, citing 42 Pa.C.S. §9544(b).
It is the Defendant’s burden to plead and prove to a prepon-
derance standard that the claim alleged is not waived. 42
Pa.C.S.A. §9543(a)(3). The concept of waiver applies despite
Defendant’s attempt to overcome it with the mask of ineffec-
tive assistance of counsel. Lambert, 797 A.2d at 241. A one
sentence conclusory statement that counsel was ineffective
for failing to raise the claim at trial, on direct appeal, or in
post trial motions is no more than a boilerplate allegation. Id.
at 241. This attempt at disguising a waived claim to allow for
its litigation must fail. For all the aforementioned reasons,
the Defendant’s claims at D(4), D(6), D(7), D(8), D(10),
D(11), D(18), D(20), and D(21)3 are waived and not subject
for this court’s review.

However, even if the Defendant’s claims were not waived
or previously litigated, they would still fail for the reasons
enumerated below.

DISMISSAL OF PCRA
The Defendant alleges the lower court committed numer-

ous errors during the dismissal of his PCRA petition.
When examining a post-conviction court’s denial of

relief, the scope of review is limited to a determination of
whether the court’s findings are supported by the record
and are otherwise free of legal error. A court may elect to
dismiss a defendant’s post-conviction petition for relief if it
has thoroughly reviewed the claims and determined that
they are utterly without support in the record.
Commonwealth v. Brown, 767 A.2d 576, 580 (Pa.Super.
2001). It is the defendant’s burden to prove all elements
necessary for a successful PCRA. Commonwealth v. Diaz,
913 A.2d 871 (Pa.Super. 2007).

The Defendant alleges the lower court erred in dismiss-
ing the Defendant’s PCRA petition without an evidentiary
hearing. There exists no absolute right to a hearing pursuant
to a PCRA petition; a trial court may dismiss a PCRA with-
out a hearing if the judge determines that no genuine issues
of material fact exist on the record. The defendant is there-
fore not entitled to post-conviction relief. Brown, 767 A.2d at
580, Pa.R.Crim.P. 907 (2007), Pa.R.Crim.P. 909 (2007). A
court holds an evidentiary hearing only to make necessary
factual and credibility determinations on a more complete
record. Diaz, 913 A.2d at 874, 875.

The Defendant has not established that the trial court
abused its discretion in dismissing his PCRA. He asserted no
genuine issues of material fact which warranted an eviden-
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tiary hearing. Because the Defendant asserts no cognizable
error, his claim must fail.

The Defendant asserts that his PCRA petition was denied
in violation of Pa.R.Crim.P. 905 (2007). He alleges the trial
court failed to provide him with notice of a defect or an
opportunity to amend his petition. The rule itself states that
a judge “may grant leave to amend or withdraw a petition for
post-conviction collateral relief” where the “PCRA is defec-
tive as originally filed.” Pa.R.Crim.P. 905. The term ‘defec-
tive’ covers petitions that are “inadequate, insufficient, or
irregular.” Id.

A PCRA petition must establish the Defendant’s convic-
tion or sentence resulted from a statutorily enumerated
error, that the issue raised is not waived/previously litigated,
and that the failure to litigate the issue prior to trial, during
trial, or on direct appeal was not part of counsel’s tactical
strategy. Brown, 767 A.2d at 580. As stated above, the
Defendant’s petition was dismissed for failing to assert a
material issue of genuine fact. He failed to meet his burden
of proof. A substantive failure in the petition does not
require a judge to grant leave for the Defendant to rethink,
reformulate, and reassert his arguments. To apply the Rules
of Criminal Procedure in this manner makes the trial court
a proof reader of a defendant’s PCRA petition, which cannot
be allowed. For this reason, the Defendant’s claim must fail.

ERRORS BY THE COMMONWEALTH
The Defendant alleges the Commonwealth committed

prosecutorial misconduct during its closing argument to the
trial court. No jury was present or used in any aspect of the
Defendant’s case. As the factfinder, the judge is presumed
to disregard any inadmissible evidence or statements.
Commonwealth v. Brown, 476 A.2d 969, 971 (Pa.Super.
1984). Even if Defendant’s claim has merit, at most it result-
ed in harmless error. For this reason, the Defendant’s claim
must fail.

The Defendant alleges the Commonwealth erred by fail-
ing to provide him with two attorneys sufficient to provide
his defense against a capital prosecution. No federal or state
rule exists requirement appointment for a second attorney
for death penalty cases. Because this claim lacks merit, the
Defendant’s allegation must fail.

VACATING THE DEATH SENTENCE
The Defendant alleges his death sentence should be

vacated because 42 Pa.C.S. §9711 (D)(6) (2007) is irrational,
arbitrary, and capricious and fails to channel the sentencing
judge’s discretion. This statute creates an aggravating factor
for use during sentencing; it states a sentence can be greater
if the sentencing judge finds a murder was committed dur-
ing the perpetration of a felony. Id.

A statute is presumed constitutional and will not be
declared unconstitutional unless it clearly, palpably and
plainly violates the constitution. All doubts must be resolved
in favor of finding constitutionality. Commonwealth v.
Craven, 817 A.2d 451, 454 (Pa. 2003). The legislature has the
power to determine aggravating circumstances which allow
for the imposition of the death penalty. It is also constitution-
al for the death penalty to be imposed if the murder is done
within the perpetration of a felony. Commonwealth v.
O’Shea, 567 A.2d 1023, 1035 (Pa. 1989). Thus, §9711 (D)(6) is
presumed constitutional. The Defendant raises no genuine
issue to rebut this presumption.

For all the aforementioned reasons, the Defendant’s
claim must fail.

The Defendant alleges his death sentence should be
vacated because he received no proportionality review in the
state Supreme Court. Proportionality asks whether the pun-
ishment fit the crime. Commonwealth v. Gribble, 703 A.2d

426, 438 (Pa. 1998). On June 25, 1997, Pennsylvania removed
proportional review from the death penalty statute by alter-
ing 42 Pa.C.S. §9711; it deleted subsection (h)(3)(iii).
Because the Defendant’s death sentence was imposed before
1997, his claim of proportional review must still be
addressed. The methodology for addressing proportional
review was left to the courts. The court commits a review of
cases similar to this one, and determines whether the pun-
ishment fits the crime. Gribble, 703 A.2d at 439 to 441.

The state Supreme Court reviewed the Defendant’s case
on a direct appeal. The Court reviewed the Defendant’s sen-
tence to death, specifically referencing the proportionality
statute. Fears, 836 A.2d at 55. The Court found the evidence
sufficient to support the aggravating factor, and that the sen-
tence was not the product of passion, prejudice, or any other
arbitrary factor. Id. at 55. The Defendant’s claim has no
merit and thus must fail.

RACIAL DISCRIMINATION
The Defendant alleges his sentence was the product of

improper racial discrimination. The Defendant must point
to instances in the record which indicate his sentence was
the result of prejudice. Gribble, 703 A.2d at 437. The
Defendant fails to point to any instance on the record which
grounds his claim.

For this reason, the Defendant’s allegation fails.

COURT ERROR
The Defendant claims various instances of error commit-

ted by the trial court.
The Defendant alleges that the court erred in considering

victim impact evidence during the penalty phase. No jury
was used during any of the Defendant’s proceedings. As the
factfinder, the judge is presumed to disregard any inadmis-
sible evidence or statements. Brown, 476 A.2d at 971. At
most, an improper admission during sentencing resulted in
harmless error. Therefore, the Defendant’s claim fails.

The Defendant alleges the trial court erred when it per-
mitted the Defendant to plead guilty to First Degree Murder.
He further alleges that such a plea is prohibited in
Pennsylvania. He then claims prior counsel was ineffective
for allowing him to plead in such a manner.

An examination of both case law and existing legislation
shows the Defendant’s claim to be invalid. A defendant may
plead guilty to a specific degree of murder, even first. It is
the Commonwealth’s burden to demonstrate the defendant
possessed the specific intent to kill. Commonwealth ex rel.
Kerekes v. Maroney, 223 A.2d 699, 701 (Pa. 1966),
Commonwealth v. Michael, 674 A.2d 1044 (Pa. 1966). The
base inquiry remains whether the plea was knowingly
entered. Maroney, 223 A.2d at 701. A discussion of whether
the Defendant’s plea’s was voluntary exists in the following
section of this opinion.

Pennsylvania’s Death Penalty Statute contains a provi-
sion which governs a defendant’s plea to murder in the First
Degree. Subsection ‘b’ gives the procedure for a guilty plea
to this offense. 42 Pa.C.S. §9711(b). Pennsylvania’s Rules of
Criminal Procedure provides for two alternatives; subsec-
tion ‘B’ allows for the crime plead to be ‘murder of the first
degree.’ Sentencing is then conducted as the law so requires.
Thus, no degree of guilt hearing is required. Pa.R.Crim.P.
802 (2007). A statute is presumed constitutional and will not
be declared unconstitutional unless it clearly, palpably and
plainly violates the constitution. All doubts must be resolved
in favor of finding constitutionality. Craven, 817 A.2d at 454.
The legislature has provided consequences for a plea to mur-
der in the first degree; it is constitutional to do so.

Because a guilty plea to murder in the first degree is per-
missible within Pennsylvania, the trial court did not err in
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accepting the Defendant’s plea. Therefore, the Defendant’s
claim must fail.

The Defendant claims the trial court erred when it
accepted the Defendant’s guilty plea to Count One of
Involuntary Deviate Sexual Intercourse, as there exists no
independent evidence to establish the sodomy. The
Defendant further alleges his plea violated the Corpus
Delicti Rule.

Corpus Delicti exists to prevent the admission of a con-
fession where no crime existed. Commonwealth v. Bardo,
709 A.2d 871, 874 (Pa. 1998). To avoid violating this rule,
when a defendant confesses to two crimes but corroborating
evidence exists for only one, the two must retain a sufficient-
ly close relationship. Bardo, 709 A.2d at 874. The Defendant
performed oral sodomy on the victim. A few minutes later,
the Defendant strangled the victim. When the victim began
to revive, the Defendant strangled him until the victim
ceased breathing. The passage of a few minutes between a
sexual assault and a murder does not violate the purpose of
the Corpus Delicti rule. Id. at 874.

Because a sufficient nexus exists between the victim’s
murder and Count One of IDSI, the Defendant’s claim
must fail.

KNOWING, VOLUNTARY, INTELLIGENT
The Defendant alleges that his guilty plea and various

waivers he completed were not knowing, voluntary, and
intelligent. He further claims his plea and waivers occurred
due to counsel’s ineffectiveness.

When a defendant is pleading guilty, the court must
ascertain whether the defendant understands the nature of
the charges to which he is pleading guilty, that he has a right
to a jury trial, that he is innocent until proven guilty, the per-
missible range of sentences for the offenses charged, and
that the court is not bound by the terms of any plea agree-
ment unless it accepts the agreement. Commonwealth v.
Flanagan, 854 A.2d 489, 500 (Pa. 2004). A Defendant’s
Constitutional rights are violated only when he has no real
notice of the true nature of the charges against him when he
entered his plea. Commonwealth v. Martinez, 453 A.2d 940,
942 (Pa. 1982).

Upon appeal, courts determine whether the Defendant
had notice from the totality of the circumstances surround-
ing the plea. Martinez, 453 A.2d at 942. Courts look at the
colloquy and specific exchange on the record, as well as any
competent evidence in support of the plea which is a matter
of record. Id. at 942, 943. The facts must indicate that, at the
time he entered his plea, the defendant was made aware of
the maximum punishment that might be imposed for his
conduct. Commonwealth v. Persinger, 615 A.2d 1305, 1307
(Pa. 1992).

In the case at hand, the Defendant submitted to an oral
colloquy before the trial court accepted his plea. The
Defendant acknowledged he understood that the evidence in
his videotaped confession could support a conviction of First
Degree Murder. The Defendant understood that by pleading
guilty to First Degree Murder, his penalty would be death or
life in prison. (S.GP. 53-71)4 The Defendant stated he under-
stood the elements of all crimes charged. (S.GP. 57, 60-62)
The Defendant told the court he was pleading guilty to First
Degree Murder because that was the truth. (S.GP. 68) The
Defendant completed a written waiver form; the trial court
found his plea to be knowing, voluntary, and intelligent.
(S.GP. 71) Trial counsel later explained he discussed the cir-
cumstances and ramifications of a guilty plea with the
Defendant numerous times; he advised the Defendant to
plead guilty to create a mitigating factor. He also explained
to the Defendant the differences in the degrees of homicide,

the preemptory challenges possible, and the jury function
during a penalty hearing. (H.T. 142-145, S.GP. 82-83, 85-86,
144-145, 147-148, 157)5

The extensive colloquy indicates the Defendant was
aware of the crimes to which he pled guilty. Trial counsel
stated he explained the role of a jury at all stages of trial,
including at sentencing. He was informed that, once he pled,
the real issue was whether he would be sentenced to death or
life imprisonment. Thus, the Defendant was aware of the
maximum possible penalty. The Defendant failed to show
any injustice resulting from his plea; no valid reason exists
to permit its withdrawal. The Defendant’s plea was volun-
tary and his claim must therefore fail.

This examination of the circumstances surrounding the
Defendant’s guilty plea shows both his waiver of a jury at
sentencing and his waiver of degree of guilt hearing to be
voluntary, knowing, and intelligent.

Initially, the Defendant opted to plead guilty to general
homicide. Upon further consultation with his attorney, the
Defendant chose to plead guilty to First Degree Murder. He
did so at the advice of counsel, in an attempt to create the
greatest amount of mitigation evidence possible. (S.GP. 56,
57) The record indicates the Defendant would have chosen
to plead guilty to First Degree Murder even if informed that
a degree of guilt hearing was required. The Defendant stat-
ed he pled guilty in this manner because that was the truth.
(S.GP. 68) A post trial evidentiary hearing shows the
Defendant was informed of the jury’s function during a
penalty proceeding. He was also informed of the different
degrees of homicide. (S.GP. 82-83, 157) The Defendant
understood the rights he was giving up, as well as the conse-
quences of doing so. Both of his waivers were knowing, vol-
untary, and intelligent. For the reasons listed, his claims
must fail.

INCOMPETENCE OF DEFENDANT
The Defendant asserts he may become incompetent, and

thus a subsequent execution of the Defendant would be
improper. For a court to have jurisdiction over a claim, it
must be ripe for review. Ripeness requires removal of any
speculative facts alleged within an allegation.
Commonwealth v. Lee, 935 A.2d 865, 895 (Pa. 2007). The
Defendant’s claim is inherently speculative. Because it is not
ripe for review, the Defendant’s claim is outside this court’s
jurisdiction.

The Defendant alleges that he is chronically mentally
impaired and thus his execution would violate his state and
federal Constitutional rights. The United States Constitution
bars the execution of insane individuals, even if the
Defendant was sane to stand trial. Ford v. Wainwright, 477
US 399, 409 (1986). Pennsylvania recognizes two definitions
of mental retardation. The first recognizes that mental retar-
dation is a disability characterized by significant limitations
both in intellectual functioning and in adaptive behavior as
expressed in the cognitive, social, and practical adaptive
skills. The second defines mental retardation as significant-
ly sub-average intellectual functioning (an IQ of approxi-
mately 70 or below) beginning before age 18 and concurrent
deficits or impairments in adaptive functioning.
Commonwealth v. Miller, 888 A.2d 624, 630 (Pa. 2005).

A Defendant may establish his or her mental retardation
under either of Pennsylvania’s standards; the stated adopted
no specific IQ cutoff. Miller, 888 A.2d at 631. A Defendant
who is borderline mentally retarded must show significant
deficits in adaptive behavior. Commonwealth v. Romero,
2007 Pa. LEXIS 2961, 2988 (Pa. 2007), citing to Miller, 888
A.2d at 633. Adaptive skills include language, money man-
agement, responsibility and ability to follow rules, meal



january 2 ,  2009 page 27Supplement to The Lawyers Journal

preparation, money management, communication, self-care,
home-living, use of community resources, functional aca-
demic skills, work, leisure, health, and safety. Romero, 2007
Pa. LEXIS at 2987.

The Defendant presented mitigating evidence during
sentencing. He obtained in a letter from his former room-
mate; this person indicated the Defendant played a vital role
in helping him graduate school. The Defendant had no prior
criminal record. The Defendant has functioned within socie-
ty. While the Defendant asserts he is chronically mentally
impaired this fails to meet either definition accepted by
Pennsylvania courts. Though the Defendant’s actions with
the victim exhibit poor judgment and criminal behavior, they
are not evidence of mental retardation. For these reasons,
the Defendant’s claim must fail.

SUFFICIENCY OF THE EVIDENCE
The Defendant asserts various claims alleging insuffi-

ciency of the evidence.
A challenge to the sufficiency of the evidence must be

reviewed in light of the following standard: “In determining
if the evidence is sufficient to sustain a criminal conviction,
[the test is] whether accepting as true all of the evidence of
the Commonwealth, and all reasonable inferences arising
therefrom, upon which the jury could properly have reached
its verdict, was it sufficient in law to prove beyond a reason-
able doubt that the appellant was guilty of the crime of which
he stands convicted.” Commonwealth v. Burton, 301 A.2d
599, 600 (Pa. 1973).

The Defendant alleges the court erred in finding him
guilty of Involuntary Deviate Sexual Assault because
insufficient facts exist to establish the aggravating circum-
stance that the Defendant committed murder in perpetra-
tion of a felony.

To establish an aggravating circumstance, a temporal
nexus must exist such that the alleged felony is reasonably
considered part of the murder. Commonwealth v.
Edmiston, 634 A.2d 1078, 1091 (Pa. 1993). The Defendant
performed oral sodomy on the victim, which constitutes
Involuntary Deviate Sexual Intercourse under 18 Pa.C.S.
§3123 (2007). The requisite felony occurred. A few min-
utes later, the Defendant strangled the victim. When the
victim began to revive, the Defendant strangled him until
the victim ceased breathing.

The short span of time between the Defendant’s oral
sodomy and strangulation of the victim establish the neces-
sary nexus. Sufficient evidence exists to establish the aggra-
vating circumstance against the Defendant. It is within the
discretion of the finder of fact to believe all, part, or none of
the evidence. Commonwealth v. Lyons, 833 A.2d 245, 258
(Pa.Super. 2003).

For the aforementioned reasons, the Defendant’s claim
fails.

The Defendant next alleges that an insufficient factual
basis exists in the guilty plea colloquy to establish Count
One of Involuntary Deviate Sexual Intercourse. Specifically,
the Defendant argues there is no evidence of forcible com-
pulsion.

Pennsylvania defines Involuntary Deviate Sexual
Intercourse under 18 Pa.C.S. §3123 (2007); it occurs when a
person engages in deviate sexual intercourse with a com-
plainant by forcible compulsion and/or by threat of forcible
compulsion that would prevent resistance by a person of rea-
sonable resolution. Id. While the force required for ‘forcible
compulsion’ under IDSI encompasses a lack of consent,
courts interpret it as requiring something more.
Commonwealth v. Buffington, 828 A.2d 1024, 1031 (Pa. 2003).

Forcible compulsion arises when an adult acts in a man-

ner sufficient to prevent a child’s resistance. Commonwealth
v. Rhodes, 510 A.2d 1217, 1227 (Pa. 1986). The Defendant
was thirty-two years of age; the victim was twelve years of
age. The oral sodomy occurred in an isolated location, such
that the Defendant and the victim were secluded in nature.
Defendant stated, in his video taped confession, that the told
the victim to stand and undress. The Defendant then began
oral sodomy. Due to the age disparity and locale surrounding
the sodomy, sufficient evidence thus exists to establish Count
One of Involuntary Deviate Sexual Intercourse.

The Defendant’s claim must therefore fail.

ACTUAL INNOCENCE
The Defendant alleges he is actually innocent of Count

Two of Involuntary Deviate Sexual Intercourse. The felony
which comprised his aggravating factor during sentencing
came from Count One of IDSI. The Defendant was given no
additional penalty for his guilty plea to Count Two. The
Defendant was not prejudiced from this additional count.
Thus, even if the Defendant is actually innocent of this
claim, this constitutes harmless error. Thus, the Defendant’s
claim fails.

The Defendant alleges he is actually innocent of First
Degree murder, in that insufficient evidence existed to sup-
port his plea and subsequent conviction.

Shawn Hagan is dead; the Defendant’s video taped con-
fession is in evidence. Within this tape, the Defendant stated
that he strangled the victim after the victim announced he
planned oral sodomy between the two occurred. When the
victim began to revive, the Defendant choked him again. The
Commonwealth presented this evidence at the suppression
hearing and at the guilty plea colloquy.

First Degree Murder occurs when the Defendant kills his
victim with the specific intent to do so. 18 Pa.C.S. §2502(a)
(2007). It is within the discretion of the finder of fact to
believe all, part, or none of the evidence. Commonwealth v.
Lyons, 833 A.2d 245, 258 (Pa.Super. 2003). The
Commonwealth can sustain its burden of proving every ele-
ment of the crime beyond a reasonable doubt by means of
wholly circumstantial evidence. Lyons, 833 A.2d at 258. The
finder of fact is free to conclude the Defendant intended the
natural and probable consequences of his actions to result
therefrom. Commonwealth v. Lewis, 911 A.2d 558, 563
(Pa.Super. 2006). Enough evidence exists to support the
Defendant’s plea and conviction of First Degree Murder; the
Defendant’s claim must therefore fail.

MIRANDA VIOLATION
The Defendant alleges police inappropriately reinitiated

questioning after he exercised his rights under Miranda v.
US, 384 US 436 (1966) and that his statement regarding the
case at hand was obtained as a result.

The Defendant initiated contact with police regarding
Shawn Hagan, accompanied them to the police station, and
volunteered to give a written statement recounting his
involvement. (H.T. 18, 25, 28-29, 42) While writing, the
Defendant overheard officers discussing the testimony of
other witnesses; it was stated that the Defendant asked the
victim for alcohol. The Defendant admitted this was true.
(H.T. 30, 41) Police ceased questioning the Defendant,
advised him of his rights, and gave him a Pre-Interrogation
Waiver Form. (H.T. 30, 42) The Defendant stated he wished
to finish his statement but not speak aloud. He did not
request an attorney. (H.T. 42) The Defendant was incarcer-
ated for the corruption of a minor. The next day, he was taken
to Pittsburgh’s Detective Bureau for questioning regarding
the victim’s death. The Defendant stated he wanted to clear
himself. (S.GP. 8, 9) He was given and then completed a Pre-
Interrogation Waiver Form. (S.GP. 12) The Defendant com-
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pleted another of these forms, and was verbally advised of
his rights. (S.GP. 30, 31) Police told the Defendant the vic-
tim’s body was found and that he was a suspect. (S.GP. 32)
The Defendant gave a detailed statement, accompanied the
officers to the scene of the crime to explain what happened,
and confessed. (S.GP. 33, 34) He waived representation at his
preliminary hearing. (H.T. 62, 63, 176)

If a suspect is subject to custodial interrogation, he must
be clearly advised of his Miranda rights otherwise any state-
ment he makes is inadmissible. Miranda, 384 US at 444.
Custodial interrogation occurs where law enforcement initi-
ates questioning and a suspect is in custody or is deprived of
significant freedom of movement. Id. at 444.

The Defendant accompanied police of his own volition to
the station, and volunteered to write out his involvement
with the victim. Once there, he was not confined; no custodi-
al interrogation occurred. Law enforcement was not
required to read him his Miranda rights before he began to
write his statement. This remains true even if the Defendant
was the sole focus of the police’s investigation.
Commonwealth v. Schoellhammer, 454 A.2d 576, 579
(Pa.Super. 1982).

Police must read the Defendant his rights before inform-
ing him of incriminating statements others made regarding
the Defendant. Commonwealth v. DeJesus, 787 A.2d 394, 431
(Pa. 2001). In the case at hand, the Defendant overheard
such statements due to the free nature of his environment.
The Defendant’s presence within the police station was so
unrestricted, he was able to eavesdrop. Thus, when the
Defendant admitted to asking the victim for vodka, he was
not subject to custodial interrogation. A Miranda violation
had not occurred.

After the Defendant confessed to requesting alcohol from
the victim, custodial interrogation occurred. He was in a
police station, discussing his involvement in a crime with
law enforcement. Before questioning can occur during a cus-
todial interrogation, the defendant must make a knowing,
voluntary, and intelligent waiver of his Miranda rights.
Commonwealth v. Williams, 650 A.2d 420, 427 (Pa. 1994).
The Defendant voluntarily waived his Miranda rights each
time he signed a Pre-Interrogation Waiver Form.

The request for counsel must be clearly stated; the right
must be expressly invoked. In determining whether this
right has been violated, courts thus first determine whether
the suspect actually invoked this right. Smith v. Illinois, 469
US 91, 95 (1984). The right is invoked if there is no ambigu-
ity in the suspect’s request. Smith, 469 US at 98.

In the case at hand, the Defendant never said he wanted
an attorney. He executed two Pre-Interrogation Waiver
Forms. After completing two waivers inside the Bureau, the
Defendant stated he wanted to clear himself and eventually
confessed. His right to counsel was thus never violated.

Thus, the Defendant’s right under Miranda were never
violated and any statements made while in custody are
admissible.

INEFFECTIVE ASSISTANCE OF COUNSEL.
When the substantive claim behind Defendant’s assertion

of ineffective assistance of counsel fails, the ineffective
assistance of counsel claim itself must also fail. Counsel can-
not be held ineffective for failing to assert or present a mer-
itless claim. Commonwealth v. Tanner, 600 A.2d 201, 206
(Pa.Super. 1991). With this principle in mind, we first turn to
addressing the Defendant’s allegations of ineffective assis-
tance which fail based on their lack of substantive merit for
reasons already discussed in this opinion.

The Defendant alleges his trial counsel was ineffective
because it failed to challenge the procedure of his guilty plea

to First Degree Murder. Because a guilty plea to murder in
the first degree is permissible within Pennsylvania, trial
counsel was not ineffective for failing to challenge this pro-
cedure. Therefore, the Defendant’s claim must fail. Thus,
this claim alleged by Defendant also fails.

The Defendant alleges that he pled guilty and completed
all waivers due to prior counsel’s ineffectiveness. As stated
above, we find the Defendant’s waivers and plea to be volun-
tarily, knowingly, and intelligently done. Therefore, the
Defendant’s claim must fail.

The Defendant alleges that counsel was ineffective for
failing to motion for a suppression of the Defendant’s state-
ments to police, as they were made in violation of Miranda.
For the reasons stated above, the substantive claim behind
this allegation fails. Counsel cannot be ineffective for failing
to assert an invalid claim. Commonwealth v. Tanner, 600 A.2d
201, 206 (Pa.Super. 1991). The Defendant’s claim must fail.

The Defendant alleges prior counsel was ineffective
because it failed to challenge the procedure of pleading
guilty to First Degree Murder. Pleading guilty in this manner
is lawful within Pennsylvania. Because there is no merit
behind Defendant’s claim, his allegation alleging ineffective
assistance of counsel fails.

The Defendant alleges prior counsel was ineffective
because it failed to investigate, prepare, and present a
diminished capacity defense to First Degree Murder. He fur-
ther claims he deserves a new trial due to this omission.

A diminished capacity defense attempts to prove that the
Defendant was incapable of forming the specific intent to
kill; if successful, the defense will reduce the defendant’s
culpability from first degree murder to third degree murder.
This defense is extremely limited. It requires the Defendant
to present psychiatric testimony showing a mental disorder
that affects the mental functions necessary to formulate a
specific intent to kill. This defense only applies when the
defendant admits culpability, but contests his degree of guilt.
Commonwealth v. Williams, 846 A.2d 105, 111 (Pa. 2004). In
the case at hand, the defendant chose to waive his degree of
guilt hearing and plead guilty to First Degree Murder.
Because the diminished capacity defense would thus have no
effect, trial counsel can not be ineffective for failing to assert
it. For this reason, Defendant’s claim must fail.

The Defendant claims he is owed a new trial due to prior
counsel’s failure to present a diminished capacity defense to
First Degree Murder. For the aforementioned reasons, the
substantive claim behind this fails. Thus, the Defendant’s
claim must fail.

When the substantive claim behind Defendant’s assertion
of ineffective assistance of counsel is valid, the Defendant
must allege prior counsel’s performance made egregious
errors which resulted in his deficient performance, thus
prejudicing his trial to the extent its result is unreliable.
Commonwealth v. Pierce, 527 A.2d 973, 975 (Pa. 1987). A
presumption exists that counsel acted effectively. Pierce, 527
A.2d at 975. A reviewing court examines the record and
determines whether counsel’s performance was rooted in a
reasonable basis and designed to effectuate his client’s inter-
ests. Id. at 975. Any possible alternatives are not tested using
hindsight evaluation; as soon as a reasonable basis for prior
counsel’s actions is determined, the balance tips in favor of
effective assistance. Id. The Defendant must also demon-
strate how any alleged ineffectiveness prejudiced him. Id.
Using these principles, we now address Defendant’s claims
alleging ineffective assistance of counsel.

The Defendant alleges trial counsel was ineffective in fail-
ing to investigate and present at sentencing evidence of the
Defendant’s childhood, family disfunction, and brain damage.
He further alleges that counsel’s ineffectiveness deprived him
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of a fair and reliable capital sentencing proceeding.
Trial counsel has an obligation to conduct a thorough

investigation of the defendant’s background. Gorby, 787 A.2d
at 371. The amount of investigation necessary is judged by a
reasonableness standard. Strickland v. Washington, 466 US
668, 691 (1984). Reasonableness is not determined by a hind-
sight evaluation; reasonableness depends partially on infor-
mation from the defendant himself. Strickland, 466 US at 689,
Commonwealth v. Peterkin, 513 A.2d 373, 383 (Pa. 1986).

Failing to call a witness is not per se ineffective assis-
tance of counsel. Commonwealth v. Moser, 921 A.2d 526, 531
(Pa.Super. 2007). The decision of which witnesses to call
remains a crucial part of counsel’s trial strategy. Strickland,
466 US at 688. Thus, to establish that prior counsel was inef-
fective for failing to call a witness, the defendant must show
that the witness existed, was available, counsel knew the wit-
ness existed, the witness was ready and willing to testify, and
the absence of the witness’ testimony prejudiced the defen-
dant such he was denied a fair trial. Moser, 921 A.3d at 531.

During the penalty phase, trial counsel presented mitiga-
tion evidence in the form of a letter. Trial counsel attained
this letter from the Defendant’s former roommate, Rikiya
Asano; Mr. Asano had to be located in Japan. Obtaining this
evidence required trial counsel to contact the U.S.
Consulate, and Mr. Asano’s letter was then notarized by a
Consulate, officer. (S.T. 145-146, H.T. 162-163)6 Trial counsel
presented further mitigation evidence from a corrections
officer, certifying the Defendant committed no misconduct
while incarcerated. Id. Trial counsel used a Pre-Sentence
Investigation Report to provide Defendant’s background
information. The Defendant reviewed this Report and made
only minor changes. (H.T. 164-165) The Pre-Sentence
Report indicates the Defendant’s family was reluctant to tes-
tify on his behalf. The Defendant failed to present his family
at his evidentiary hearing; this absence supports the conclu-
sion that Defendant’s family was unavailable and unwilling
to testify at the penalty proceedings. Commonwealth v.
Black, 142 A.2d 495, 498 (Pa.Super. 1958).

A review of the record shows a reasonable basis for trial
counsel’s actions. Counsel obtained mitigation evidence in
the form of letters, one of which was sent from Japan. The
Defendant was able to read his own Pre-Sentence Report; at
this time the Defendant could have requested deeper back-
ground evidence. Finally, this Report and the witnesses pres-
ent at the Defendant’s evidentiary hearing show the witness-
es counsel failed to call, namely the Defendant’s family, were
either unavailable or unwilling to testify. For all these rea-
sons, the Defendant’s claim that counsel was ineffective for
failing to present adequate evidence of his childhood and
family disfunction must fail.

The Defendant alleges trial counsel was ineffective in
failing to investigate and present at sentencing evidence of
the Defendant’s mental health impairments. He also claims
that counsel’s ineffectiveness deprived him of a fair and reli-
able capital sentencing proceeding.

Trial counsel and the Defendant had repeated communi-
cations during the six months between the Defendant’s
arrest and trial. The Defendant never exhibited psychotic
behavior. (H.T. 61, 145, 152-153,173) Despite the Defendant’s
seemingly unaffected behavior, counsel still presented an
expert from a neutral source, Dr. Christine Martone of the
Allegheny County Behavior Clinic. (H.T. 148-150) Counsel
chose to use Dr. Martone partly because she stated she could
provide psychiatric testimony to boost the Defendant’s case.
(H.T. 150)

At his evidentiary hearing, the Defendant presented
expert testimony from Dr. Ralph Tarter. Dr. Tarter’s practice
focused on teaching and researching substance and alcohol

abuse disorders. (H.T. 227-229) Relying on a telephone inter-
view with the Defendant’s mother and the Defendant’s birth
records, Dr. Tarter testified and gave his diagnosis of the
Defendant. He believed the Defendant to be schizophrenic
and affected by a personality disorder. (H.T. 195-196, 249)
Dr. Tarter testified that these disorders would not be dis-
cernable from casual conversation or psychiatric interviews.
(H.T. 212-213, 219) Dr. Tarter stated the Defendant experi-
enced a feeling of panic while he assaulted the victim. This
was consistent with Dr. Martone’s testimony. (H.T. 220, 222-
223, 248, 253) Dr. Tarter stated this panic was caused by
fear; the Defendant knew his actions with the victim were
criminal. The Defendant did not want to return to jail. (H.T.
244-245) Finally, Dr. Tarter admitted that while he interact-
ed with the Defendant, the Defendant was aware of the
Doctor’s role in his case.

Any possible alternatives prior counsel could have used
are not tested using hindsight evaluation; as soon as a rea-
sonable basis for prior counsel’s actions is determined, the
balance tips in favor of effective assistance. Pierce, 527 A.2d
at 975. Reasonableness is not determined by a hindsight
evaluation; reasonableness depends partially on information
from the defendant himself. Strickland, 466 US at 689,
Peterkin, 513 A.2d at 383.

Interaction between the Defendant and counsel gave no
indication that the Defendant was mentally impaired. Yet,
counsel still attempted to give expert testimony to aid the
Defendant’s case. An examination of the record indicates
counsel thought Dr. Martone would provide beneficial testi-
mony for the Defendant. Counsel knew the sentencing court
had viewed Dr. Martone’s testimony in other cases favorably.
(H.T. 149) The record thus indicates counsel acted reason-
ably to effectuate the interests of the Defendant.

The value of Dr. Tarter’s testimony versus Dr. Malone’s
testimony cannot be determined using hindsight evaluation.
When weighing any possible alternatives, the balance tips in
favor of a finding effective assistance as soon as trial coun-
sel’s decision are grounded in a reasonable basis. Pierce, 527
A.2d at 976. As stated above, the record supports counsel
acted reasonably. The Defendant has not rebutted the exist-
ing presumption previous counsel was ineffective. Thus, the
Defendant’s claim must fail.

Because trial counsel performed reasonably and effec-
tively, the Defendant’s claim that counsel’s ineffectiveness
prevented him from receiving a fair and reliable sentencing
must also fail.

The Defendant alleges prior counsel was ineffective
before it failed to reasonably investigate, develop, and pres-
ent evidence helpful to the Defendant’s defense. This allega-
tion is overbroad; it is not the court’s role to ascertain what
a defendant means within his appeal. Further, due to the
numerous other claims alleging prior counsel’s ineffective-
ness, addressing this general allegation is unnecessary and
redundant. Thus, the Defendant’s claim fails.

The Defendant alleges prior counsel was ineffective
because it failed to raise issues presented in this petition
during trial, post trial motions, and on direct appeal.
Because there is no merit to any claim alleged in this peti-
tion, counsel cannot be ineffective for failing to raise them.
The Defendant’s allegation fails.

CATCH ALL RELIEF REQUEST
The Defendant alleges he is entitled to relief because of

the combined prejudicial effect of all the errors claimed
within his appeal. The argument of a general cumulative
effect is rejected in favor of an individualized review of each
of the claimed errors. A broad claim such as this does not
warrant relief if, after an individualized assessment of all
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errors asserted, only a few claims have merit.
Commonwealth v. Jones, 876 A.2d 380, 387 (Pa. 2005), citing
Commonwealth v. Williams, 732 A.2d 1167, 1191 (Pa. 1999).
In the case at hand, we find merit in none of the Defendant’s
claims.

For all of the aforementioned reasons, the Defendant’s
catch all request for relief must

ORDER OF COURT
AND NOW, to-wit, this 19th day of September, 2008,

after a careful review of the record and finding that the
Petitioner’s Application for Post-Conviction Relief lacks
any material issue of genuine fact, the Petitioner is put on
notice that the Court intends to dismiss the petition without
a hearing. A complete list and explanation of reasons why
the Petitioner’s claim fails to assert an issue of cognizable
error follows.

OPINION
A court may elect to dismiss a defendant’s post-convic-

tion petition for relief if it has thoroughly reviewed the
claims and determined that they are utterly without support
in the record. Commonwealth v. Brown, 767 A.2d 576, 580
(Pa.Super. 2001). It is the defendant’s burden to prove all ele-
ments necessary for a successful PCRA. Commonwealth v.
Diaz, 913 A.2d 871 (Pa.Super. 2007).

DISMISSAL WITHOUT AN EVIDENTIARY HEARING
There exists no absolute right to a hearing pursuant to a

PCRA petition; a trial court may dismiss a PCRA without a
hearing if the judge determines that no genuine issues of
material fact exist on the record. The defendant is therefore
not entitled to post-conviction relief. Brown, 767 A.2d at 580,
Pa.R.Crim.P. 907 (2007), Pa.R.Crim.P. 909 (2007). A court
holds an evidentiary hearing only to make necessary factual
and credibility determinations on a more complete record.
Diaz, 913 A.2d at 874, 875.

The Defendant asserted no genuine issues of material
fact which warranted an evidentiary hearing. Because the
Court finds the Defendant asserts no cognizable error, his
petition warrants dismissal without an evidentiary hearing.

DISMISSAL WITHOUT TIME TO AMEND
The Court dismisses the Defendant’s petition without

granting time for the Defendant to make changes, under
Pa.R.Crim.P. 905 (2007). The rule itself states that a judge
“may grant leave to amend or withdraw a petition for post-
conviction collateral relief” where the “PCRA is defective
as originally filed.” Pa.R.Crim.P. 905. The term ‘defective’
covers petitions that are “inadequate, insufficient, or irreg-
ular.” Id.

A PCRA petition must establish the Defendant’s convic-
tion or sentence resulted from a statutorily enumerated
error, that the issue raised is not waived/previously litigated,
and that the failure to litigate the issue prior to trial, during
trial, or on direct appeal was not part of counsel’s tactical
strategy. Brown, 767 A.2d at 580. As stated above, the
Defendant’s petition was dismissed for failing to assert a
material issue of genuine fact. He failed to meet his burden
of proof. A substantive failure in the petition does not
require a judge to grant leave for the Defendant to rethink,
reformulate, and reassert his arguments. To apply the Rules
of Criminal Procedure in this manner makes the trial court
a proof reader of a defendant’s PCRA petition, which cannot
be allowed.

For all the aforementioned reasons, the Defendant’s
Petition for Post-Conviction Relief will be dismissed.

The Defendant has the right to respond to the proposed
dismissal of the Petition within twenty (20) days of the date
of this Order.

BY THE COURT:
/s/Zottola, J.

1 Because this court finds the Defendant’s claims under
D(16)(a),(b), and (c) to be previously litigated, the
Defendant’s claim under D(16)(d) is without merit and
invalid.
2 See Attached to read Defendant’s substantive claims.
3 See Attached to read Defendant’s substantive claims.
4 S.GP. refers to notes of a Suppression/Guilty Plea
Proceeding dated December 8, 1994.
5 H.T. refers to notes of a PCRA Hearing dated June 27, 28,
2000.
6 S.T. refers to notes of the Trial/Sentencing Proceeding
dated February 2, 1995.
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John A. Danzilli, Jr. v.
Mayor and Council of the

Municipality of Monroeville, et al.
Redevelopment Authority—Home Rule Charter

Municipality of Monroeville Council formed a
Redevelopment Authority, and the Mayor appointed five
members to the Authority. Plaintiff contested the appoint-
ments, arguing that they were governed by the Home Rule
Charter, and a twenty-five day notice was required. The
Court applied the reasoning of the Commonwealth Court in
Serapiglia v. City of Clairton and held that the Mayor’s
power to make the appointments was governed by the
Redevelopment Law, and the Municipality’s status as a
Home Rule community could not be used to encroach upon
the untrammeled power of the Mayor as provided in an Act
of the legislature.

(Lynn E. MacBeth)

Brenda B. Sebring and William E. Otto for Plaintiff.
Bruce E. Dice for Mayor and Council of Municipality of
Monroeville.
George S. Gobel for Diane Allison, Marilyn Skolnick and
Georgianna Woodhall.
Jay Wright, pro se.
Barbara Sonafelt, pro se.

No. GD 08-008104. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., September 29, 2008—This case presents

another Municipal Law dispute occasioned by a Home Rule
Charter, and the divergent opinions as to what it means.

FACTS
Here, the Borough of Monroeville, (“Monroeville”), now

a Home Rule Community, and known as the Municipality of
Monroeville, by its Council determined that a Re-develop-
ment Authority, (“the Authority”) for Monroeville should be
created pursuant to the provisions of the Pennsylvania
Redevelopment Law, 35 P.S. §1701.

Monroeville took action to do so, and the Mayor of
Monroeville appointed various individuals to its Board of
Directors. The Plaintiff, John A. Danzilli, Jr., (“Danzilli”)
contests those appointments, and he has filed a Complaint
in Declaratory Judgment, and Mandamus against the
Mayor of Monroeville, the Council of Monroeville, and the
individuals appointed to that Board. Some of those
Defendants have filed Preliminary Objections to the
Complaint, and able briefs have been filed in support of the
contending positions. Indeed, multiple briefs have been
filed, and I have considered all of them. Two of the
Defendants, to-wit, Barbara Sonafelt, (“Sonafelt”) and Jay
Wright, (“Wright”) have filed documents indicating that
they do not contest this lawsuit, and that they agree with
the “claim” filed by Danzilli. Counsel for Danzilli has filed
Motions to Dismiss as Defendants both Sonafelt and
Wright. Presumably they have resigned from the Board of
the Authority. Thus, only 3 individual Defendants remain,
Woodhall, Allison, and Skolnick.

Inasmuch as the matter is before me on Preliminary
Objections, the Rule is that all factual averments are taken
as true, as well as reasonable inferences therefrom.
Substantial argument has been devoted to the observance
of time limits imposed by the Rules as to when pleadings,
briefs, and the like may be filed. Danzilli has sought to
Strike the Preliminary Objections, and briefs of

Defendants for failure to abide by those Rules. Those over-
sights have been adequately explained, and I am not
inclined to dispose of substantial rights on the basis of
minor rule infraction.

The facts show that Monroeville formed the Authority
on January 8, 2008, and advertised on January 16, 2008, for
applicants to be appointed to its Board of Directors. On
February 12, 2008 the Mayor of Monroeville, one James
Lomeo appointed the 5 named Defendants. Danzilli con-
tends that said appointments are (1) governed by the
Monroeville Home Rule Charter, and (2) that the provisions
of that Charter were not followed. The relevant Charter
provision is Section 1804(a) and (b). Danzilli also contends
that the term of the appointment of two defendants,
Georgianna Woodhall, (“Woodhall”) and Wright, are viola-
tions of 35 P.S. §1706 in that they are for more than 5 years.
As to Wright, that issue is now moot, since he is no longer a
Defendant. As to Woodhall, an overly long term of office
does not invalidate the appointment ab initio, and can be
addressed when, and if, the incumbent chooses to serve
more than 5 years.

As noted, the governing law for Urban Redevelopment
Authority appears at 35 P.S. §1701, et. seq. I questioned the
formation of this Authority by a Home Rule Municipality.
Counsel has favored me with copies of a 2004 Amendment to
that law that empowers a borough with a population large
enough to be a city of the third class to form a redevelopment
authority. Thus, that law appears to apply to Monroeville,
and I will not further inquire whether a Home Rule
Municipality that was once a “borough” is still a “borough”
for purposes of this Act. Section 1705 sets forth the method
of appointing members to the Authority, and reads, in perti-
nent part, “…the Mayor…shall appoint, as members of the
Authority, five citizens who shall be residents of the city or
county in which the Authority is to operate.”

ANALYSIS
Danzilli contends that this appointment power must be

exercised under the provisions of the Home Rule Charter,
which requires 25 days public notice of intended appoint-
ment; nomination of the appointee at a public meeting after
the 25-day period; and confirmation of said nomination at
the next regular business meeting. Presumably that confir-
mation is by the Council. Danzilli has also asserted a variety
of State and Federal Constitutional issues over this manner
of appointment.

Monroeville has referred me to the case of Serapiglia v.
City of Clairton, 809 A.2d 1079 (Pa.Cmwlth. 2002) in support
of their contention that the only limit on the Mayor’s power
of appointment is contained in the Redevelopment Law. In
that case, Serapiglia, the Mayor of the City of Clairton, a
third class city, was told by the city solicitor that he could not
appoint the members of the Redevelopment Authority of the
City of Clairton. He brought a declaratory judgment action
contesting this point, and the Trial Court, affirmed by the
Commonwealth Court, ruled that the Mayor possessed sole
appointing power without the necessity of approval by City
Council, 809 A.2d 1079 at 1080.

The Court went on to explain that even though the City of
Clairton was a Home Rule Community, it still could not use
that status to encroach upon the untrammeled power of the
Mayor alone to make these appointments, and as provided in
the Act of Legislature. I find Serapiglia, supra, to be on all
fours, and is dispositive of this matter.

Danzilli has stressed that the Mayor may appoint per-
sons to vacancies only when such vacancies actually occur
and his cited numerous cases, all dealing with “midnight”
appointments by outgoing administrations attempting to
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place individuals on Boards on which “vacancies” will only
occur in early January when the new administration will
be in office. The genesis of litigation over “midnight
appointments” is Marbury v. Madison, 5 U.S. 137 (1803).
There the outgoing President, John Adams, nominated
William Marbury to be a Justice of the Peace1 for the
District of Columbia near the expiration of Adams’ term of
office. Adams was succeeded by Thomas Jefferson, whose
Secretary of State was James Madison, the individual in
charge of Justice of the Peace commissions. Madison
refused to deliver the commission since Marbury was a
Federalist, and antithetical to Jefferson’s party. The U.S.
Supreme Court issued a Rule to Show Cause Why the
Commission ought not be delivered. The case followed
along that course, and was heard by the U.S. Supreme
Court. After finding that Marbury’s commission was valid,
because it had been signed and sealed by Adams’
Secretary of State, relief was denied because the Court,
under the Constitution, did not have original jurisdiction in
cases of this type and Congress, under the Judiciary
Action of 1789, could not enlarge such jurisdiction. Hence,
the finding of unconstitutionality of the Statute on which
Marbury’s case depended.

Its application here is that Marbury’s Justice of the Peace
position was not a vacancy, but rather a new judicial position
created during the Adams administration, and the commis-
sion took life when it was signed and sealed. I analogize the
passage of the Ordinance here, and of the Articles of
Incorporation, and the signing thereof to the “signing and
sealing” of Marbury’s commission.2

I believe Danzilli’s argument to be a flawed analogy since
there are no “vacancies” when a new agency is first formed.
Similarly, Counsel equates “formed” with “issuance” of a
certificate of incorporation by the Secretary of the
Commonwealth. In my view the Authority is “formed” when
the Ordinance is passed after a “finding” is made that there
is a need for such an Authority in Monroeville. It makes emi-
nent good sense that the persons who are going to operate
the Authority be identified in the submission made to the
Secretary. Indeed, I believe this is the practice with all other
corporations or authorities. It makes little sense to submit
such documentation with no identification of the people
responsible for the entity.

Danzilli has attached to his brief, exhibits, which show
the history of the Authority. Exhibit A shows the Ordinance
forming the Authority, and its Articles of Incorporation were
developed in December 2007, and passed on December 11,
2007. That Ordinance, however, was vetoed by the then
Mayor, James Lomeo, which veto was overridden by Council
at the next regular Council Meeting on January 8, 2008. That
Exhibit also shows that the individual Defendants named
herein were named to the Authority as early as December
11, 2007. Further, a John A. Danzilli voted to pass that
Ordinance, and form the Authority. Perusal of the Articles of
Incorporation included in Exhibit A indicates that the cor-
rect date of passage of the Ordinance, January 8, 2008, was
inserted in the Preamble even though the execution date
remains as December 4, 2007.

That Exhibit A in the first page shows that the above
Articles of Incorporation were filed on March 5, 2008, but
the certificate is dated July 15, 2008.

After all of the above analysis and reading of the cases
cited, I am not persuaded that the Authority is not “formed”
until the issuance of the Certificate of Incorporation. Rather,
I believe the “finding” of the need, and the passage of the
Ordinance amounts to formation. The issuance of the
Certificate is only notice to the world that such an Authority
has been formed. It is much like the recording of a deed.

There is nothing in Section 1704 that contemplates
“approval” by the Secretary, and is merely an administrative
duty. Further, the existence of the Certificate is necessary
under Section 1704(d) so that there is a document or tangi-
ble “thing” that can be used to gain the evidentiary benefit
of proof of “legal establishment.”

Accordingly, I am not persuaded by these arguments. I
am also puzzled why such heat has been developed over
three appointees whom Council approved on December 11,
2007.

I find the constitutional issues raised by Danzilli to be
without merit, and are adequately covered by the Serapiglia
opinion.

Danzilli also contends that the Mayor’s statement that he
was appointing one man to the Authority, Jay Wright,
because there was only one woman on Council is demonstra-
tive of gender bias is similarly baseless. Initially, Wright has
been dropped as a Defendant, and has resigned from the
Authority. Hence, the “reason” for his appointment is moot.
Second, the Redevelopment Law makes it clear that
Authority members are unpaid (35 P.S. §1706), so they are
hardly employees within the meaning of the Pennsylvania
Human Relations Act, 43 P.S. §953.Third, the Pennsylvania
Human Relations Act has its own procedures for vindication
of rights thereunder.

Accordingly, and for all the reasons set out above, the
Preliminary Objections are SUSTAINED, and the Complaint
is DISMISSED with prejudice.

BY THE COURT:
/s/O’Reilly, J.

Date: September 29, 2008

1 For those of us who were or are Justices of the Peace,
District Justices of the Peace, District Magistrates or
Magisterial District Judges, we can revel in the antiquity of
our office, and bask in the glory of U.S. Supreme Court atten-
tion.
2 See What Kind of Nation, by James F. Simon, Simon &
Schuster, (2002) for further explication of Marbury v.
Madison, as well as the conflict between Jefferson and
Marshall.

In re M.M., a minor
Dependency Adjudication—Risks to Child’s Safety—
Recommendation of Guardian Ad Litem

1. Child was adjudicated dependent and placed with her
maternal grandparents because of mother’s drug addiction
and father’s mental health problems. In addition, the child’s
paternal grandmother, with whom father lived, had a sub-
stantial criminal history, including a recent conviction of
child endangerment and possession of a controlled sub-
stance.

2. Father appealed the child’s removal from his custody
and adjudication of dependency arguing that the Court
lacked sufficient evidence of the risks to the child’s safety or
that the child lacked “proper parental care and control”
under the Juvenile Act, 42 Pa.C.S.A. §6302(1).

3. The Court held that sufficient evidence supported the
child’s removal and adjudication of dependency. Citing the
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Pennsylvania Supreme Court Dependency Rules promulgat-
ed in 2007, the Court gave due consideration to the recom-
mendation of the child’s guardian ad litem that the father’s
behavior and living situation posed substantial risks to the
child’s health, safety and welfare.

(Lisa Colautti)

Sharon M. Biasca for Father, J.E.
William Pelgar and Mark Greenblatt for Allegheny County
Office of Children, Youth and Families.
Robert Lykos for Child, M.M.
David Breen for Maternal Grandparents, A.H. and G.H.
Lowell Burket for Mother, T.M.

No. JV-08-856. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division, Juvenile Section.

OPINION
Hertzberg, J., August 25, 2008—This opinion explains

our determination that four-month-old M.M. is a dependent
child and our decision to place her with her maternal grand-
mother.

The initial involvement by the Office of Children, Youth
and Families of Allegheny County (OCYF) occurred at the
birth of M.M. in January of 2008 when her mother, T.M.
(“Mother”), tested positive for marijuana, cocaine and opi-
ates. A father is not named on M.M.’s birth certificate,
although J.E. alleges he is M.M.’s biological father. After her
birth, M.M. began residing with Mother, J.E. and J.E.’s
Mother, L.R., in L.R.’s apartment.

OCYF monitored M.M.’s situation there. OCYF tried to
get Mother into a residential drug treatment program and
started providing in-home services. Early in April, Mother
left L.R.’s home for several days without taking M.M. A.H.,
M.M.’s maternal grandmother, drove M.M. and J.E. to
M.M.’s pediatrician appointment where an argument
occurred between J.E. and A.H. J.E. is diagnosed with para-
noid schizophrenia, and security guards ended up escorting
A.H. to her car with M.M. Due to concerns about J.E.’s men-
tal health and the question concerning his paternity of M.M.,
A.H. refused to return M.M.

OCYF then initiated court action by requesting an
Emergency Custody Authorization. Because A.H.’s husband
has a criminal conviction for driving under the influence,
OCYF requested that M.M. be placed in foster care. We
granted OCYF’s request on an emergency basis, and a shel-
ter hearing was held within 72 hours at which time we decid-
ed M.M. would remain in foster care pending a hearing on
OCYF’s dependency petition. We then appointed KidsVoice
as M.M.’s Guardian Ad Litem.

On May 28, 2008, we held the hearing on the dependency
petition. We determined that M.M. is a dependent child and
removed her from foster care and placed her with A.H., her
maternal grandmother. J.E. filed a timely appeal to the
Superior Court from this order, and specifies as the basis for
the appeal:

1. The trial court abused its discretion and erred as
a matter of law in finding sufficient evidence that
M.M. is a dependent child, contrary to the require-
ments of the Juvenile Act, 42 Pa.C.S. §6301 et seq.

2. The trial court abused its discretion and erred as
a matter of law in finding sufficient evidence of a
clear necessity to remove M.M. from the physical
custody of her Natural Father, J.E., contrary to the
requirements of the Juvenile Act, 42 Pa.C.S. §6301
et seq.

Statement of Matters Complained of on Appeal.

We determined M.M. to be a dependent child under 42
Pa.C.S.A. §6302(1), which defines a “dependent child” as a
child who

is without proper parental care or control, sub-
sistence, education as required by law, or other
care or control necessary for his physical,
mental, or emotional health, or morals. A
determination that there is a lack of proper
parental care or control may be based upon
evidence of conduct by the parent, guardian or
other custodian that places the health, safety
or welfare of the child at risk, including evi-
dence of the parent’s, guardian’s or other cus-
todian’s use of alcohol or a controlled sub-
stance that places the health, safety or welfare
of the child at risk;

Overwhelming evidence was presented relative to the
lack of proper parental care of M.M. by Mother. In addi-
tion to testing positive for marijuana, cocaine and opiates
when M.M. was born, Mother tested positive for cocaine
the day of the shelter Hearing in April. Transcript of
Dependency Hearing 5/28/2008 (“T.” hereafter), p. 9.
Mother entered an inpatient drug rehabilitation facility on
May 2, 2008, and at the time of the May 28 hearing had just
begun intensive outpatient therapy. T., p. 17. Mother also
had occasionally “disappeared” for days at a time without
taking M.M., including the three days that preceded
M.M.’s pediatrician appointment. T., pp. 17-18. In fact,
counsel for Mother presented no argument in support of
Mother’s ability to parent.

Notwithstanding concerns about paternity expressed by
A.H., in early April and representations to OCYF by J.E. and
Mother that they would get J.E.’s name on the birth certifi-
cate, no action had been taken on the paternity issue as of the
time of the dependency hearing. Therefore, it would be fair
to end the dependency analysis without mentioning J.E.,
since at the time of the hearing only Mother had the status of
“parent, guardian or other legal custodian….” In re M.L., 757
A.2d 849, 851, 562 Pa. 646, 650 (2000). We, however, ordered
genetic testing and learned at a subsequent review hearing
held on July 9, 2008 that the test results from samples taken
on June 12, 2008 indicated the probability of paternity of J.E.
at 99.99%. Because of this result, and because we in fact con-
sidered J.E.’s ability to care for M.M. in reaching our May 28
dependency determination, we will elaborate on the eviden-
tiary basis.

J.E. is 29 years old and lives with his Mother, L.R., and
her 17 year old son. There was no evidence that J.E. ever
lived independently of his mother. J.E. received assistance
from his Mother in caring for M.M. when M.M. resided with
them. T., p. 41. This involvement by J.E.’s Mother, L.R., is of
great concern to us, because the following criminal convic-
tions of L.R. were admitted into evidence:

Arrest Date: Crime

1. 8/9/06 Endangering the welfare of 
children; poss. of a con-
trolled substance

2. 11/26/99 Summary retail theft

3. 12/10/87 Retail theft

4. 12/8/87 Theft by deception

5. 8/29/87 Retail theft

6. 4/3/87 Retail theft

7. 11/29/86 Retail theft
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In addition, the individual managing J.E.’s mental
health treatment for the past two years did not know if
J.E. could live independently of his Mother. T., p. 50. This
“intensive case manager” or “service coordinator” also
testified that J.E. displays symptoms if not taking the
medication prescribed for the treatment of his paranoid
schizophrenia. T., p. 49. J.E. becomes angry and does not
think clearly if he fails to take the prescribed medicine,
and he displayed these symptoms during the April inci-
dent at the pediatrician appointment. T., pp. 22, 48. OCYF
therefore has concerns with J.E.’s ability to care for M.M.
if J.E. is not taking his medicine. T., pp. 21-22. Although
OCYF initially designated J.E. as the “safety plan” while
M.M., was left with Mother and J.E., this was not a wise
decision by OCYF.

M.M.’s Guardian Ad Litem (“GAL”) pointedly stated
the risks to the health, safety or welfare of M.M., in J.E.’s
care:

[J.E.] is at this point sharing a residence with his
mother who has a very recent guilty plea for
endangering the welfare of a child for 2006. As the
GAL we would not feel comfortable releasing the
child back into that situation. If [J.E.] were…to
find his own residence, at that point if he remains
current with his mental health treatment, if he
remains current with his medication regimen, we
would not be opposed at that time to looking for
possible placement with him. But at this time
because of the housing and in order to establish a
more significant time period of stability with men-
tal health, we would just like to have the child
adjudicated….

T., pp. 62-63. With the promulgation in 2007 by the
Pennsylvania Supreme Court of Rule No. 1154 of the
Pennsylvania Rules of Juvenile Court Procedure-
Dependency, the position of Guardian Ad Litem has taken on
a new importance in dependency litigation. The Rule
requires the Guardian Ad Litem to make “any specific rec-
ommendations to the court relating to the appropriateness
and safety of the child’s placement….” Pa. R.J. C.P. No. 1154
(7). In any event, we consider the Guardian Ad Litem to be
an advocate of M.M.’s best interest and find the Guardian Ad
Litem’s viewpoint worthy of significant consideration in our
dependency finding.

There must be “clear and convincing” evidence for a
finding that a child is dependent. In re M.L., 757 A.2d 849,
851, 562 Pa. 646, 650 (2000). Evidence that M.M. is being
cared for by a grandmother with a recent child endanger-
ment conviction (and lengthy criminal record) and by a
father who has yet to demonstrate an ability to independ-
ently care for the infant, and who is not fully stable on
medication for a paranoid schizophrenia diagnosis, is clear
and convincing evidence that the child’s “health, safety or
welfare” are “at risk.” 42 Pa.C.S.A. §6302(1). Accordingly,
contrary to J.E.’s insufficient evidence claim on his
appeal, there is abundant evidence that M.M. is a depend-
ent child.

The other claim in J.E.’s appeal is that there was insuffi-
cient evidence to remove M.M. from J.E.’s physical custody.
A dependent child may be removed from the custody of a
parent only where there is clear necessity for such removal.
In re Miller, 380 Pa.Super. 423, 552 A.2d 261 (1988).

Although the criminal record of J.E.’s Mother, L.R., was
admitted into evidence during the dependency phase of the
May 28 hearing, L.R. did not testify until the dispositional
phase of the hearing. OCYF appears to have a policy against
recommending placement of a child into a residence with

any individual convicted of a crime; OCYF simply defers
such placement decisions to the discretion of the Court. We
therefore carefully observed the testimony of L.R. We find
L.R. to be dishonest, particularly the excuses and justifica-
tions she provided for her criminal convictions. She accept-
ed no personal responsibility whatsoever for her abuse of
marijuana and her other criminal activities. She disingenu-
ously blamed each conviction on someone or something
other than herself. She is a poor role model for J.E. and
M.M., and we find it in the best interest of M.M. to avoid
being in her presence for extensive time periods. We strenu-
ously disagree with the view of the in-home services
provider that it will benefit M.M. and J.E. to have her in
their household. At the time of the hearing, L.R. was still
serving a sentence of probation for her conviction on charges
of Endangering the Welfare of Children and Possession of a
Controlled Substance. Standing alone, the presence of L.R. in
the household constitutes the clear necessity for the removal
of M.M. that we ordered. Additional evidence supporting
removal of M.M. includes questions over J.E.’s ability to care
for M.M. independently1 and his unstable mental health.
Indeed, there is substantial evidence supporting our decision
to remove M.M. from J.E.

BY THE COURT:
/s/Hertzberg, J.

1 Although L.R. claimed she could quickly move out of her
apartment to allow J.E. to have custody of M.M., she said her
17 year old son would probably stay with J.E. If we trust
L.R.’s testimony, having J.E. responsible for both M.M. and
L.R.’s 17 year old son compounds the problem. J.E. appar-
ently considered obtaining separate housing for himself and
M.M., but his delay in legally establishing paternity prevent-
ed consideration of his application for public housing. After
the genetic testing, Father was able to sign a lease and we
stated “CYF inspection is all that is needed for child to be
returned to Father” and OCYF has “permission to place with
Father once home inspection is completed.” 7/9/2008
Permanency Review Order.

Julie Addlespurger v.
Steven Addlespurger v.

Donald Addlespurger and
Auto Driveway Company

Mortgage Foreclosure—Equitable Distribution

1. The parties were married in August of 1987 and sepa-
rated in July of 2004. A divorce was filed in September of
2004.

2. A foreclosure action was instituted as a result of the
parties’ failure to pay a home equity line secured by the
marital residence. The Court stayed the mortgage foreclo-
sure action pending equitable distribution and attempted to
move equitable distribution along quickly. This effort was
not realized as equitable distribution was heard by this
court over nine days of trial in March, June, and July of
2008. An order was entered in July of 2008 lifting the stay of
foreclosure.

3. The wife then obtained an additional stay in the Civil
Division and appealed the Family Division’s lifting of the



january 16 ,  2009 page 35Supplement to The Lawyers Journal

stay. It should be noted that this is the twelfth appeal to
the Superior Court filed by these parties. One appeal is
still pending; one was affirmed; one was denied; and nine
were quashed.

4. The Court determined that the original stay was
appropriate as the court was endeavoring to proceed
steadily with equitable distribution. The stay was not of
definite duration, because the court was concerned that the
husband would delay equitable distribution in order to
have the wife evicted.

5. Following equitable distribution, the stay was lifted.
There was very little estate and no pool of money to cure the
foreclosure. There was very little equity in the marital resi-
dence. It was, therefore, determined to be inequitable to
award the marital residence to either party as neither was
going to be able to cure the foreclosure and retain the resi-
dence. The wife’s complaint of having little time to move fell
on deaf ears as she had known about the foreclosure action
since October of 2005 and knew that the stay was granted
pending appeal only.

(Christine Gale)

Julie Addlespurger, pro se.
Arthur Bloom for Steven Addlespurger.
Ronald H. Heck for Donald Addlespurger and Auto
Driveway Company.

No. FD 04-4718-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Wecht, J., October 14, 2008—Plaintiff Julie Addlespurger

[“Wife”] appeals from this Court’s Order dated July 25,
2008. That Order vacated this Court’s previous Orders that
had stayed the Sheriff ’s sale of the marital residence. In
accordance with Pa.R.A.P. 1925, this Opinion sets forth the
Court’s reasons for the July 25, 2008 Order.1

Background and Procedural History
Wife and Defendant Steven Addlespurger [“Husband”]

married on August 7, 1987. They separated in July 2004.
Wife filed her divorce complaint on September 2, 2004. Over
its multiyear course, this action has been rife with frequent,
extensive, and contentious litigation of many issues, both in
this Court and in the Superior Court.2

On July 6, 2007, Wife, then represented by counsel,
presented a motion requesting a stay of a scheduled
Sheriff ’s sale of the marital residence pending equitable
distribution. Parkvale Savings Bank [“Bank”] had fore-
closed on its line of credit collateralizing the marital res-
idence, and appeared through counsel to oppose Wife’s
motion. Husband appeared without counsel, and did not
oppose the sale. On July 11, 2007, this Court granted
Wife’s request and stayed the sale pending the outcome of
equitable distribution. On July 17, 2008, this Court issued
a clarifying order, at the Bank’s request, ruling that the
sale was postponed.

This Court then attempted once again to move this case
forward to dispose of the parties’ economic claims. An
equitable distribution conciliation was scheduled for
August 13, 2007 and then rescheduled for August 23 at the
request of counsel for Additional Defendants. It was later
rescheduled for August 27. Following conciliation, a pre-
trial conference was scheduled for December 20, 2007. In
December 2007, the Bank presented a motion for reconsid-
eration. A January 23, 2008 Order disposed of the motion
for reconsideration and scheduled trial for March 17, 18

and 24. Trial proceeded on March 17, March 18, March 24,
June 16, June 18, June 24, July 1, July 7, and concluded on
July 15. One hundred forty-five exhibits were entered into
evidence. An Order disposing of the parties’ economic
claims issued on July 25, 2008.

On July 14, 2008, the Bank again presented a motion
requesting that the stay of the Sheriff ’s sale be lifted. This
Court took the motion under advisement, and issued an
Order on July 25, 2008 that vacated its July 11 and July 17,
2007 Orders, thereby lifting the stay.

On August 1, 2008, Wife presented a motion in the Civil
Division, docketed at GD 05-28310, requesting an addi-
tional stay. The motion was granted by the Civil Division
motions judge, and the sale was stayed until November 3,
2008.

Nonetheless, on August 22, 2008, Wife, proceeding pro se,
filed a Notice of Appeal of this Court’s July 25 Order lifting
the stay. On August 25, 2008, in accordance with Pa.R.A.P.
1925 (b), this Court ordered Wife to file a concise statement
of errors complained of in the appeal. On September 16,
2008, the twenty-second day after the date of the Order, Wife
filed a statement.

Issues Raised on Appeal

In her Pa.R.A.P. 1925 (b) Statement, Wife averred
as follows:

1. Did the lower court error [sic] and/or abuse its
discretion when it vacated all previous orders of
court staying the sheriff sale on the marital resi-
dence (thereby permitting Parkvale to continue
with the sale) knowing a final distribution of this
marital asset was not issued in its equitable distri-
bution ruling of July 25, 2008? YES

2. Did the lower court error [sic] and/or abuse its
discretion when it vacated all previous orders of
court staying the sheriff sale on the marital resi-
dence (on July 25) knowing the occupant/custodial
parent would then only have ten days/five business
days notice to address the situation before the sher-
iff sale occurred on August 4, 2008? YES

Discussion and Analysis
In deciding to grant Wife’s original stay motion, this

Court gave close consideration to the case of Kronz v.
Kronz, 574 A.2d 91 (Pa.Super. 1990). In Kronz, our
Superior Court indicated that a family court had neither
the power to alter or delay the rights of creditors in order
to facilitate equitable distribution, nor jurisdiction over a
secured creditor who was not a third party involved in or
concerned with the disposition of the divorce. Id. at 93-94.
Instead, the court “in which the execution proceedings are
pending has an inherent power to stay the proceedings.”
Id. at 94. However, the Kronz Court’s principal concern
appeared to be that the family court had stayed execution
indefinitely. Id. at 94-95. The Superior Court found that, in
so doing, the lower court had impaired the creditor’s con-
tractual rights. Id. at 95. The Superior Court suggested
that the lower court had failed properly to balance the
interests of the creditor and debtor because the court had
not made any provisions to ensure a prompt sale of the
property nor any provisions to manage and maintain the
property, all of which impaired the substantive rights of
the creditor. Id.

This Court determined that Wife would be damaged if
the Sheriff ’s sale occurred before equitable distribution.
Wife represented to this Court at argument that she was
current on the first mortgage encumbering the home, a loan
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from Dollar Bank. Additionally, Wife contended that
Husband was responsible for the majority of the line of
credit obligation (unpaid since 2005) upon which the Bank
had foreclosed, and that the Additional Defendants also
were responsible for payment. Prior to development of an
evidentiary record at trial on economic claims, this Court
could not properly evaluate Wife’s contentions. Because the
Bank had obtained its foreclosure, it appeared to be protect-
ed, at least for that time. As Wife was living in the marital
residence with the parties’ two minor children, this Court
was confident that the residence would be maintained. The
challenge, then, was to craft an order that protected the
Bank under Kronz, while recognizing and minimizing the
risk to Wife.3

In Kronz, the Superior Court was concerned that undue
delay would affect the creditor’s rights. There was a similar
concern here. Clearly, the stay could not be of indefinite
duration. The parties had failed to move this case forward to
equitable distribution. Without such forward motion, to
allow a stay until equitable distribution might have been
tantamount to a de facto stay of indefinite duration. Yet, to
put a specific expiration date on the stay would only have
encouraged Husband to continue to delay equitable distri-
bution, given his apparent wish that Wife be evicted from
the property.

This Court’s July 11, 2007 Order attempted to balance
the interests of all involved. It moved equitable distribution
along by setting a date for conciliation, thereby ensuring
that the stay was not indefinite. It imposed enough of a
potential penalty to encourage Husband to comply, and it
allowed Wife some protection pending the outcome of equi-
table distribution.

In its argument for reconsideration in January 2008, the
Bank asserted that the stay was essentially indefinite
because there was no deadline for equitable distribution to
occur and because the parties, particularly Husband, had a
history of dragging out the proceedings. The Bank further
argued that, as long as the stay remained in place, fees and
costs were accruing steadily, making it less likely that the
parties ultimately would retain any equity in the home, and
less likely that foreclosure ultimately could satisfy the par-
ties’ obligation to the Bank.

In an attempt to protect all the parties’ interests, and to
keep the stay from becoming a de facto indefinite delay, this
Court issued its January 23, 2008 Order setting the dates for
the equitable distribution trial in March 2008.
Unfortunately, the parties’ expectations for length of trial
proved unrealistic, and the proceeding dragged out over
nine days until July 2008.

At the time this Court issued its July 25, 2008 Order, the
equitable distribution trial had concluded, and an Order dis-
posing of economic claims was issued. At that point, there
was no longer a need to protect Wife’s interest pending equi-
table distribution, because distribution was now occurring.
At that time, following development of a full evidentiary
record and issuance of fact-findings and legal conclusions, it
finally was clear that there was very little to the marital
estate. There was no pool of money that Husband was with-
holding that could suffice to cure the foreclosure. The
Additional Defendants were found not to be part of the mar-
ital estate, and were found not to be responsible for the pay-
ments to the Bank. Wife was in the best financial position to
attempt to cure the foreclosure. But it was not clear that Wife
would be able to do so. The Bank argued that there essential-
ly was no equity in the property once all the fees and costs
were considered. No payments had been made on the line of
credit since 2005. The elder child had reached eighteen and
graduated from high school. As the Bank no longer had any

protection, and with the property now well underwater, and
with the interests of Wife and Husband having been adjudi-
cated through equitable distribution, there no longer was
any need (or good cause) for this Court to continue to stay
the Sheriff ’s sale.

The marital residence was part of the final distribution in
the July 25, 2008 equitable distribution Order. Due to the
special circumstances of this encumbered property, the
Court deemed it inequitable to award either party the equity
in the home, inasmuch as it appeared unlikely that either
party would be able to keep the home or realize any equity
from it. Therefore, this Court provided for the various spe-
cific eventualities that might occur, to wit, either the home
would be sold at Sheriff ’s sale, or one of the parties would
cure the foreclosure. While there was some uncertainty as to
whether either party would be able to retain the home, there
was no uncertainty as to how any proceeds or interests
would be divided among the parties regardless of the home’s
disposition.

Wife also complained that the July 25, 2008 Order did not
provide her with enough time to “address the situation”
prior to the scheduled Sheriff ’s sale. Wife has had ample
time since the October 2005 Complaint in Mortgage
Foreclosure and the February 2007 Order entering judgment
in mortgage foreclosure to “address the situation.” Wife has
continued to make no payments since before the complaint
was filed, despite having full possession and enjoyment of
the marital residence. Further, this Court’s Orders have
made clear that the sale was stayed only pending equitable
distribution. Wife was on notice that, once equitable distri-
bution was concluded, the sale would no longer be stayed.
Finally, it is disingenuous for Wife to complain that there was
not enough time when Wife was able to come into Civil
Division motions court and get a new stay after this Court’s
July 25 Order.

Given the need to protect the rights of all those involved,
including not only the defaulting parties but also the lender
forced involuntarily to finance delay, and given that equi-
table distribution had concluded, this Court’s July 25 Order
was appropriate.

BY THE COURT:
/s/Wecht, J.

David N. Wecht Common Pleas Judge
Fifth Judicial District of Pennsylvania
cc: James McNally, Esquire, Metz Lewis LLC, Counsel for
Parkvale Savings Bank

1 At 1401 WDA 2008, Wife also has appealed a separate July
25, 2008 Order. That other Order disposed of the parties’ eco-
nomic claims. On August 26, 2008, this Court granted Wife’s
and Husband’s requests for reconsideration of that Order. As
such, Wife’s appeal at 1401 WDA 2008 is inoperative.
Pa.R.A.P. 1701(b)(3).
2 Previous appeals in this action are docketed at 2241 WDA
2007 (appeal pending); 2032 WDA 2006 (appeal quashed);
2012 WDA 2006 (appeal quashed); 1952 WDA 2006 (appeal
quashed); 1852 WDA 2006 (appeal quashed); 936 WDA 2006
(appeal quashed); 91 WDA 2006 (appeal quashed); 90 WDA
2006 (appeal quashed); 89 WDA 2006 (trial court affirmed);
2231 WDA 2005 (appeal quashed); 1935 WDA 2005 (appeal
quashed); and 90 WDM 2005 (application for relief denied). 
3 See this Court’s Memorandum and Order, dated July 11,
2007, and Memorandum and Order, dated January 23, 2008,
both of which are appended to this Opinion.
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Graciela Garcia v.
Angel C. Garcia and

Willis Shaw Express, Inc.
Automobile Accident—Release—Exculpatory Clause

Plaintiff was a passenger in a truck driven by her hus-
band, an employee of corporate defendant. Summary
Judgment was granted in favor of Defendant because
Plaintiff had executed a release containing an exculpatory
clause stating that she released the company from all liabil-
ity for any injury she may sustain as a passenger in the
truck. Such an exculpatory clause is enforceable so long as it
does not contravene public policy, is between persons relat-
ing entirely to their private affairs, and is not a contract of
adhesion.

(Lynn E. MacBeth)

William P. Bercik for Plaintiff.
Stephen Geduldig for Defendants.

No. GD 07-010818. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Lutty, J., October 31, 2008—Plaintiff has appealed from

the Order of Court granting Defendants’ Motion For
Summary Judgment in the above matter. The issue pre-
sented before the Court at the August 21, 2008 presenta-
tion of Defendants’ Motion For Summary Judgment is
rather simple. Plaintiff was a passenger in a truck driven
by her husband, who was an employee of Willis Shaw
Express, Inc. Plaintiff/Wife was injured as a result of an
accident that occurred while she was a passenger in the
truck driven by her husband, while acting as an employee
of Willis Shaw. Plaintiff had signed an exculpatory clause
that read as follows: “I understand and accept the status
of unauthorized passengers for Willis Shaw Express. I
agree to release, acquit, and forever discharge Willis
Shaw Express, Comcar Industries, Inc. or any affiliated
company of any liability for any injury or loss I may sus-
tain as a passenger during the transportation described
above.”

Defendant filed a Request For Admissions, to which
Plaintiff never responded. Defendant also filed a Motion
to have the Request For Admissions deemed admitted. By
Order dated February 8, 2008, the Honorable Stanton
Wettick, Jr. signed an Order granting Defendants’
request to have the admissions deemed admitted. Among
those requests for admissions was the existence of the
above application which was signed by Plaintiff and her
husband.

While exculpatory clauses are generally not favored
by the law, they are valid if three conditions are met:
First, the clause must not contravene public policy.
Secondly, the contract must be between persons relating
entirely to their, own private affairs and thirdly, each
party must be a free bargaining agent to the agreement so
that the contract is not one of adhesion. Topp Copy Prods.
v. Singletary, 626 A.2d 98, 99 (Pa. 1993), citing Princeton
Sportswear Corp v. H. & M. Associates, 507 A.2d 339 (Pa.
1986).

It is evident that the exculpatory clause here does not
contravene public policy, as this matter does not involve an
interest of the public or the State. Plaintiff did not have an
employee/employer relationship with Defendant, nor did
she satisfy any of the other areas where public policy vio-
lations have been recognized. Secondly, the exculpatory
clause in this matter related entirely to the private affairs

of Plaintiff, her husband and her husband’s employer.
Finally, the agreement here is not one of adhesion, as
Plaintiff obviously had no compulsion or obligation to enter
into this agreement.

It further appears that the exculpatory clause in this mat-
ter is enforceable. See Topp Copy Prods., supra. The provi-
sions here are free from any ambiguity. There is nothing con-
fusing about the language in this clause. Accordingly,
Defendants’ Motion For Summary Judgment was properly
granted.

BY THE COURT:
/s/Lutty, J.

Dated: October 31, 2008

Commonwealth of Pennsylvania v.
William McCray

Pre-Sentence Withdrawal of Guilty Plea

The court distinguished a pre-sentence guilty plea with-
drawal from a post-sentence guilty plea withdrawal. Post-
sentence withdrawal requires a finding of manifest injustice
and is viewed unfavorably because, if allowed, could be
abused as a sentence-testing device. Here, the court believed
that Defendant’s representation may have been insufficient
and that there was no prejudice to the Commonwealth in
allowing withdrawal of the plea.

(Lynn E. MacBeth)

Christopher T. Avetta, Sr. for the Commonwealth.
J. Richard Narvin for Defendant.

No. CC2007703492. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., October 29, 2008—The defendant, William

McCray, was charged at CC: 200703492 with Criminal
Attempt Homicide, 18 Pa.C.S. §901(a) at Count One;
Aggravated Assault, 18 Pa.C.S. §2702(a) at Count Two;
and, Carrying A Firearm Without a License, 18 Pa.C.S.
§6101 at Count Three. The offense date was January 5,
2007. The case was scheduled for trial on May 5, 2008, at
which time defendant was represented by the Public
Defender’s Office and entered a plea of guilty to Criminal
Attempt Homicide as part of a negotiated plea agreement
and was sentenced to six (6) to twelve (12) years at count
one and no further penalty at counts two and three.
Additionally, he was ordered to pay $261.50 in restitution.
Immediately thereafter defendant sent a letter to the Clerk
of Courts requesting that he be permitted to withdraw his
guilty plea. The letter was forwarded to the Office of the
Public Defender who filed a Motion to Withdraw Guilty
Plea and Appoint New Counsel on May 14, 2008. On May
28, 2008, this court granted Defendant’s Motion to
Withdraw Guilty Plea and appointed the Office of Conflict
Counsel to represent defendant. Subsequent to the entry of
that Order of Court dated May 28, 2008, the
Commonwealth filed a Motion to Reconsider which was
denied on June 26, 2008. The Commonwealth filed a time-
ly appeal to the Order of Court permitting defendant to
withdraw guilty plea dated May 28, 2008.

In its Concise Statement of Matters Complained of on
Appeal, the Commonwealth raises one issue questioning
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“[W]hether the trial court abused its discretion in granting
appellee’s motion to withdraw the negotiated guilty plea
after imposition of the negotiated sentence?”

The Pennsylvania Supreme Court has discussed this mat-
ter fully and clearly defined the differences in consideration
pre-sentence and post-sentence. As stated in Com. v. Starr
450 Pa. 485, 301 A.2d 592 (Pa. 1973):

It is well recognized that a pre-sentencing plea
withdrawal motion and a post-sentencing plea
withdrawal motion present entirely different
problems. As a general rule, the guilty plea
itself is ‘the defendant’s consent that judgment
of conviction may be entered without a trial.’
Brady v. United States, 397 U.S. 742, 748, 90
S.Ct. 1463, 1469, 25 L.Ed.2d 747 (1970)….

It is otherwise with a post-sentencing petition to
withdraw a guilty plea. Such a procedure obvi-
ously would be useful as a sentence-testing
device, and, if permitted with any degree of lib-
erality, would invite abuse….

Where, as here, the withdrawal of the plea is
sought only after sentence has been imposed, a
showing of prejudice on the order of manifest
injustice is required before withdrawal is prop-
erly justified. The determination of the exis-
tence or nonexistence of manifest injustice lies,
we believe, with the trial court in the first
instance.

Com. v. Starr, 450 Pa. 485, 488-491, 301 A.2d
592, 594-595 (Pa. 1973)

In this matter, the defendant raised his question and
claim of ineffectiveness within hours of appearing in
court. Additionally, the attorney who represented him left
the Public Defender’s office almost immediately after this
representation. This court reviewed the transcript, which
was short due to the fact that it was a negotiated plea and
the defendant’s claims, and believed in retrospect that
there was question as to the sufficiency of the representa-
tion, thus finding prejudice to the defendant on the order
of manifest injustice. Finding that there was no prejudice
to the Commonwealth in permitting the defendant to with-
draw his guilty plea,1 this court granted the Defendant’s
Motion to Withdraw Guilty Plea and Appoint New Counsel.
If the matter had proceeded without the withdrawal of the
guilty plea, defendant would have appealed and/or filed a
PCRA alleging counsel’s ineffectiveness. The matter
would eventually have resulted in this court granting the
defendant’s withdrawal of the guilty plea and then months
or years later proceeded to trial, raising the possibility
that witnesses might not be available and a fair trial might
never occur for the defendant or the Commonwealth.
Based upon the limited record and this court’s belief that
the defendant had unquestionable claims of ineffective-
ness, this court felt it best to grant the Motion and put the
matter back to where it had been less than one month
before.

Based on the above, the Commonwealth’s claim is without
merit.

Date: October 27, 2008

1 Witnesses were still available and nothing had changed
except for the passage of several weeks, no more than if one
of the parties had requested a continuance on the day of the
trial.

Commonwealth of Pennsylvania v.
Russell Wilner

Summary Harrassment—Sentencing

Defendant was convicted after a non-jury trial of 87
counts of summary harassment for sending e-mails to the
victim after their relationship ended. Victim changed her
residence, vehicle and telephone number and filed a Petition
for Protection from Abuse to avoid having contact with the
Defendant. Defendant was sentenced to 90 days of probation
at each of the first ten counts to be served consecutively (900
day total) and no further penalty at the remaining counts.

(Lynn E. MacBeth)

Francis Wymard for the Commonwealth.
Scott Coffey for Defendant.

No. CC200603379. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., November 5, 2008—Defendant was charged

at CC: 200603379 with 99 counts of misdemeanor harass-
ment, which arose from conduct between September 28,
2005, and January 4, 2006. Prior to the commencement of a
Non-Jury Trial on October 11, 2007, the Commonwealth
amended and reduced the charges to 87 counts of summary
harassment. On October 16, 2007, this court rendered a
guilty verdict of all 87 summary harassment. The defendant
was sentenced to 90 days of probation at each of the first ten
(10) counts to be served consecutively (900 day total) and no
further penalty at the remaining counts.

The defendant filed a timely appeal and raises two (2)
issues in the Concise Statement of Errors Complained of on
Appeal. The defendant claims: “The evidence was insufficient
to convict defendant of 87 counts of summary harassment.”

In reviewing an issue of sufficiency of the evidence, this
Appellate Court must consider “whether, viewing the evi-
dence in the light most favorable to the Commonwealth as
verdict winner and drawing all proper inferences favorable
to the Commonwealth, the trier of fact could have determined
all the elements of the crime have been established beyond a
reasonable doubt.” Commonwealth v. Hagan, 539 Pa. 609,
654 A.2d 541 (1995). Furthermore, it is axiomatic that appel-
late courts must defer to the credibility determinations of the
trial court as fact finder, as the trial judge observes the wit-
nesses’ demeanor first-hand. Commonwealth v. McCracken,
540 Pa. 541, 659 A.2d 541 (1995).

In pertinent part, 18 Pa.C.S.A. 2709(a)(3) states:

§2709. Harassment

(a) Offense defined.—A person commits the crime
of harassment when, with intent to harass, annoy or
alarm another, the person:

(3) engages in a course of conduct or repeatedly
commits acts, which serve no legitimate purpose;

18 Pa.C.S.A. §2709 (a)(3)

At the Non-Jury Trial held on October 11, 2007, the
Commonwealth presented Nicole Rogers Grimes, the
alleged victim in this matter. She credibly testified that the
defendant sent her emails, beginning in September 2005,
after their relationship ended although he had not sent her
emails during their relationship. (Non-Jury Transcript here-
inafter “NJT,” p. 11-13). The Commonwealth introduced 87
exhibits from various email addresses, all of which were
aliases of the defendant. Additionally, the emails contained
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specific statements made that identified the sender as the
defendant. (NJT, p. 14-19). Ms. Grimes further credibly tes-
tified that she moved her residence several times, changed
vehicles, had her telephone number changed and filed a PFA
Petition against defendant, all in an effort to avoid contact
with defendant. (NJT, p. 40-41).

In addition to the testimony of Ms. Grimes, the defendant
testified (against the advice of his attorney, Mr. Narvin). This
court found defendant’s testimony to be without credibility,
especially with regard to his claim that he thought he had an
ongoing relationship with Ms. Grimes, that he did not intend
to harass her and that he did not attempt to scare her or
frighten her in any way. (NJT, p. 36). The evidence present-
ed did not support his claims and this court did not find him
to be truthful.

Based upon the credibility assessments made by this court
and the exhibits introduced by the Commonwealth and admit-
ted into evidence, this court found the defendant did intend to
harass, annoy or alarm Ms. Grimes. The defendant did engage
in a course of conduct or repeatedly commit acts, which
served no legitimate purpose; and as such, found the defen-
dant to be guilty of all 87 counts of summary harassment.

Defendant’s second claim is “Defendant’s convictions of
87 counts of summary harassment were against the weight of
the evidence.”

This court, as the finder of fact in a non-jury trial,
weighed all the testimony and credibility of the witnesses
and evidence presented at trial and found the defendant
guilty of summary harassment. “The finder of fact can
believe all, part, or none of the testimony presented.”
Commonwealth v. Jensch, 322 Pa.Super. 304 (1983). It is
within the discretion of this court to weigh all the testimony
and credibility of the witnesses and evidence presented at
trial as it deems just. “The weight of the evidence is exclu-
sively for the finder of fact who is free to believe all, part, or
none of the evidence and to determine the credibility of the
witnesses.” Commonwealth v. Small, 741 A.2d 666, 672 (Pa.
1999). When reviewing a claim that a verdict is against the
weight of the evidence, an appellate court is not permitted to
substitute its judgment for that of the fact finder. Id. Thus,
the appellate court will not reverse the judgment of sentence
unless the verdict is so contrary to the evidence as to shock
the court’s conscience. Id.

The trier of fact, while passing upon the credibility of wit-
nesses and the weight to be afforded the evidence produced,
is free to believe all, part or none of the evidence.”
Commonwealth v. Griscavage, 517 A.2d 1256, 512 Pa. 540
(1986) (Citations omitted).

Based upon the credibility assessments and evidence pre-
sented in this case (as specifically discussed above in the
sufficiency of the evidence claim), this claim lacks merit.

Based upon the foregoing, defendant’s conviction should
be affirmed.

Date: November 5, 2008

Commonwealth of Pennsylvania v.
George Baich

Ineffective Assistance of Counsel—Reinstatement of
Appellate Rights—Lack of Understanding of Appellate Rights

Defendant’s appellate rights were reinstated because he
did not understand his rights or the time limits involved in
exercising his rights, due to mental illness and/or borderline

mental retardation. Simply based upon the fact that no
appeal was ever filed, Defendant can properly allege and
support a claim for ineffectiveness.

(Lynn E. MacBeth)

Anthony Krastek, Jr. for the Commonwealth.
Scott Coffey for Defendant.

No. CC 199200328. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., November 7, 2008—On June 24, 1992,

defendant was convicted of third-degree murder after a
jury trial before The Honorable Joseph James. Robert
Foreman, Esquire, represented defendant. On February
18, 1993, Judge James sentenced defendant to 8-20 years
for the third-degree murder, effective December 25, 1991.
Trial Counsel Foreman filed timely post-trial motions on
July 6, 1992, raising weight of the evidence and sufficien-
cy of the evidence claims. Judge James denied the
motions. After defendant was sentenced, additional post-
trial motions were filed (and denied) but did not include
any claim regarding defendant’s sentence or a motion to
reconsider sentence. There was no direct appeal filed to
the Superior Court. Defendant filed a pro se Motion for
Reconsideration of Sentence on July 21, 1995, which does
not appear to have been disposed of by the trial court. On
November 30, 1995, defendant filed a pro se PCRA
Petition. Richard Narvin, Esquire, was appointed by Judge
James on January 17, 1996 to represent defendant. On
September 25, 1996, Mr. Narvin filed an Amended PCRA
Petition requesting reinstatement of defendant’s post-sen-
tence/appellate rights since Trial Counsel Foreman had
never filed any motion to modify sentence or Superior
Court Appeal after defendant’s conviction of third-degree
murder and 8-20 year sentence. On November 18, 1996,
Judge James dismissed the PCRA Petition. No appeal was
filed with the Superior Court regarding the trial court’s
denial of the PCRA.

On December 11, 2007, defendant filed a pro se PCRA
petition requesting reinstatement of his appellate rights
and the petition was assigned to this court for review, as
Judge James is no longer in the Criminal Division. By
Order of Court dated January 4, 2008, this court appoint-
ed Scott Coffey, Esq. to represent defendant. On July 28,
2008, Mr. Coffey filed an Amended Petition which
requested reinstatement of appellate rights nunc pro tunc.
After review of the record and the Petition, this court
entered an Order dated July 29, 2008, which granted the
defendant’s request to have his appellate rights reinstated
and appointed Mr. Coffey to continue his representation of
defendant. On August 4, 2008, the Commonwealth filed a
Motion for Reconsideration of the July 29, 2008 Order and
defendant’s counsel filed its Answer to the Motion for
Reconsideration on August 8, 2008. Due to the timing of
the filing of the Motion and Answer and this court’s
scheduled vacation in mid-August, Commonwealth filed a
Notice of Appeal on August 20, 2008, to preserve its rights
while waiting for the decision on the Motion for
Reconsideration.

In light of the appeal filed by the Commonwealth, this
court did not rule on the Motion for Reconsideration and
files this Opinion in support of the July 29, 2008 Order of
Court.

In Commonwealth’s Concise Statement of Matters
Complained of on Appeal, the Commonwealth raises nine (9)
issues. While each claim is worded with specific differences,
in essence, the Commonwealth claims that this PCRA
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Petition does not fall within the exceptions as enumerated in
42 Pa.C.S.A. §9545 (b)(1); and, if it does fall within the excep-
tions enumerated in 42 Pa.C.S.A. §9545 (b)(1), it was not
filed within the 60 day limitation contained in 42 Pa.C.S.A.
§9545 (b)(2).

Upon review of the Petition and the medical records sup-
plied by the defendant’s counsel, it is this court’s opinion
that the Petition falls within the exception stated in 42
Pa.C.S.A. §9545 (b)(1)(ii) as stated:

(ii) the facts upon which the claim is predicated
were unknown to the petitioner and could not
have been ascertained by the exercise of due
diligence;

This court determined that due to the defendant’s mental
illness and/or borderline mental retardation, he was not
capable of understanding his right to file a PCRA Petition
until his cellmate assisted him with the filing. This court
reviewed the exhibits attached to the PCRA Petition and
made special note of the following information contained
therein.

• The medical records and psychological evalu-
ation date back to December 17, 1993, which
was ten months after sentencing and prior to
the one year limitation as required in 42
Pa.C.S.A. §9545 (a).

• Since that time, the record reflects that he has
been on several medications which are psy-
chotherapeutic drugs and is often described as
having adjustment disorder, anxiety disorder
and personality disorder.

• His IQ is listed as 78 and “testing indicates
borderline intelligence with limited social
skills” and his “abstract thinking abilities are
questionable” (SCI–Cresson–Psychological
Evaluation for Parole 6/14/2006).

• Records indicated that he resided in the
Special Needs Unit and is described as “shy,
reserved and isolated” (Discharge Summary,
December, 1993).

These are all indications to this court that defendant suf-
fers from mental illness and low intelligence. As such, he did
not understand his rights or the time limits involved in the
exercise of his rights. He could not rely upon his counsel to
have preserved his rights as no previous appeal was filed.
Without the guidance of effective and engaged counsel and
not possessing the ability to understand and exercise his
rights on his own behalf, he was denied appellate review of
the sentence.

Simply based upon the fact that no appeal was ever filed,
he can properly allege and support a claim of ineffective-
ness. Applying the “Pierce” test, as set forth in
Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 203 (2001),
this court opines that all three prongs of the test are met.
The defendant’s underlying claim is of arguable merit,
there was no strategic basis for either counsel to not file an
appeal and this ineffectiveness caused defendant prejudice,
i.e., the outcome may have been different as the Superior
Court may have reviewed the sentence and ordered a mod-
ification. The defendant is entitled to have the review at
least once in this matter.

It is for these reasons that this court granted defendant’s
petition and reinstated his appellate rights.

Date: November 7, 2008

Commonwealth of Pennsylvania v.
Kenneth Bradley Peters

Pa. R.A.P. 1925(b)—75 Pa.C.S. §3802—Suppression of
Evidence—Transcript of Proceedings—Service Upon Court
Reporter—Pa. R.Crim.P. 114(B)

1. The Court fashioned an order directing the
Commonwealth/Appellant’s counsel to deliver a copy of the
Court’s 1925(b) order to the court reporter’s office. The pur-
pose of the order is to alleviate some of the delays in the
transmittal of the record to the Superior Court when the
delay is due to counsel’s not having received the transcript.
The order is designed to make the court reporter aware of
the need for the transcript and the deadlines under which
counsel is operating.

2. The Commonwealth claimed that this order constituted
error. The Court explained that its order did not violate
Pa.R.Crim.P. 113(B) providing for service of orders and
court notices because the rule relates to parties, and a court
reporter is not a party, and because the rule does not prohib-
it the court from entering such an order.

3. Substantively, the Commonwealth claimed that the
Court erred in granting Defendant’s Motion to Suppress. An
off-duty officer who observed Defendant fall prior to enter-
ing his vehicle called an officer on duty and explained what
he observed. The on-duty officer followed Defendant, but did
not observe any suspicious behavior prior to making a traf-
fic stop. Evidence obtained as a result of the stop was sup-
pressed because, although the initial observation of the
Defendant may have implied he was intoxicated, the subse-
quent observations of the second officer not only failed to
corroborate that belief but actually allayed some of the sus-
picion because of the lack of any erratic driving by
Defendant.

(Lynn E. MacBeth)

Jacob Reinhart for the Commonwealth.
Kenneth A. Snarey for Defendant.

No. CC200610180. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., November 20, 2008—The defendant,

Kenneth Bradley Peters, was charged by criminal informa-
tion with a violation of 75 Pa.C.S. §3802. The defendant filed
a Motion seeking to suppress the evidence obtained as the
result of the stop of his vehicle. A hearing on that Motion was
held on June 25, 2008. At the conclusion of that hearing, the
Court granted the Motion to Suppress Evidence. The
Commonwealth filed a timely Appeal and, in a Concise
Statement of Errors Complained of on Appeal, raised two
claims:

1. That the court erred in granting the Motion to
Suppress; and

2. That the Court erred when it directed the
Commonwealth to serve a copy of the Court’s Order
directing the Commonwealth to file a Concise
Statement of Errors Complained of on Appeal upon
the Court Reporter.

The Court will first address the Commonwealth’s claim
that the Court erred when it directed the Commonwealth to
serve a copy of the Order this Court issued pursuant to Pa.
R. Crim. P. 1925 (B) upon the Office of the Court Reporter.
The Commonwealth complains that this violates Pa. R. Crim.
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P. 114 (B). This claim is specious.
A reoccurring problem in this Court has been delays in

the transmittal of the original record in matters appealed
to the Superior Court. These delays are usually attributa-
ble either to a delay in the preparation and filing of tran-
scripts of necessary proceedings or to a delay in the filing
of a Concise Statement by the appellant’s attorney.1 Often,
these two are directly related to one another in that the
1925(b) Statements are delayed because counsel has not
received the necessary transcript. In an attempt to allevi-
ate some of the delays, this Court fashioned an order which
places the onus on appellant’s counsel to make sure that
the transcripts of the proceedings are not delayed.
Requiring that appellant’s counsel deliver a copy of this
Court’s 1925(b) Order to the Court Reporter’s Office is
designed to make sure that that office is aware of the need
for the production of the transcripts and the deadlines
under which counsel is operating.

The Commonwealth’s claim that including this para-
graph in this Court’s 1925 (B) Order somehow violates
Pennsylvania Rule of Criminal Procedure 114 (B) is belied
by the very language of this rule. Rule 114 (B) states the
following:

(B) Service

(1) A copy of any Order or Court Notice prompt-
ly shall be served on each party’s attorney, or
the party if unrepresented.

(2) The Clerk of Courts shall serve the Order or
Court Notice, unless the president Judge has
promulgated a local rule designating service by
the Court or Court Administrator.

Nothing in this Rule prohibits this Court from directing the
appellant’s counsel to make sure that the Court Reporter is
provided with a copy of this order so that the Court Reporter
is aware both of the need to prepare the transcripts and the
deadline under which appellant’s counsel is operating. Rule
114(B) deals with service on “parties” to the proceedings. A
Court Reporter is not a “party.” This Court is not directing
the service of the Order on any “party” but, rather, as a con-
venience to the Court, directing that the appellant make sure
that the Court Reporter’s office is aware of the appeal and
the need for the transcript. Service upon parties is the
responsibility of the successor to the Clerk of Courts in this
County, the Office of Court Records. Also directing that the
appellant serve the Court Reporter does not violate this
requirement.

Turning now to the substantive claim raised by the
Commonwealth, the evidence presented at the suppression
hearing established that on November 17, 2005, at approxi-
mately 2:30 a.m., Ingram Borough Police Officer Steve
Psomas left the Ingram Borough Police Department located
at 40 West Prospect Avenue, in the Borough of Ingram and
proceeded southeast on West Prospect Avenue. His shift was
over and he was driving his personal vehicle. Approximately
300 yards from the Borough Police Department, on the left
side of West Prospect Avenue, is a 7/11 gas station and con-
venience store. As Officer Psomas was passing the 7/11 he
observed an individual walk approximately 20 feet from
near the store entrance to a truck. He made this observation
at night from a distance of at least twenty feet and while he
was operating his motor vehicle. (N.T., p. 6-7). The officer
described what he observed:

“He was staggering through the parking lot, at
which time he fell in the parking lot. He needed to
use his truck for assistance to get off the ground.”

Based upon this observation, Officer Psomas called the
Ingram Borough Police Department and spoke with the offi-
cer on duty at that time, Scott Weyler, and explained what he
observed. Officer Psomas did not enter the 7/11 to determine
if anyone else had observed the defendant and his condition.
He acknowledged that he could not see whether the defen-
dant had blood shot eyes, the odor of an alcoholic beverage
on his person, or whether his speech was slurred. He did not
see the defendant operate his vehicle in any manner con-
trary to the Motor Vehicle Code.

Ingram Borough Police Officer Scott Weyler testified
that upon receiving the call from Officer Psomas, he trav-
eled the half block from the police station to the 7/11. He
arrived in time to observe the vehicle described by
Officer Psomas and driven by the defendant exit the 7/11
parking lot. He followed the vehicle for approximately
1/3 of a mile and then initiated a traffic stop. (N.T., pp.
14-15). Officer Weyler acknowledged that during the 1/3
of a mile that he followed the defendant’s vehicle, he did
not observe any motor vehicle code violations. He said
the vehicle did not cross the center line or weave within
his lane of travel. The vehicle’s headlights were on and,
when the vehicle, turned onto Mainsgate Street, the
defendant used his turn signal. (N.T., p. 18). Officer
Weyler stated that nothing he observed during the defen-
dants observation of the vehicle contributed to his deci-
sion to initiate the traffic stop. He chose to stop the vehi-
cle solely on the basis of the report he received from
Officer Psomas. (N.T., p. 18).

75 Pa.C.S.A. §6308 provides the following:

(b) The Following Authority of Police Officer–
Whenever a police officer is engaged in a systemat-
ic program of checking vehicles or drivers or has
reasonable suspicion that a violation of this title is
occurring or has occurred, he may stop a vehicle,
upon request or signal, for the purpose of checking
the vehicles registration, proof of financial respon-
sibility, vehicle identification number, or engine
number, or the driver’s license, or to secure such
other information as the officer may reasonably
believe to be necessary to enforce the provision of
this title.

When a Court is asked to determine whether a police officer
had reasonable suspicion to justify a traffic stop, it must look
to the totality of the circumstances and determine whether
the officer has set forth specific and articulable facts which,
together with rational inferences arising from those facts,
reasonably warrant a belief that criminal activity is afoot.
Commonwealth v. Wiley, 858 A.2d 1191, 1194 (Pa.Super.
2004).

Reasonable suspicion is dependent upon both the con-
tent of the information possessed by police and its degree
of reliability. Where, as here, the information being pro-
vided is from a known source, in this case a fellow police
officer who was off-duty, its reliability is established. The
question, however, is whether by the officer who effectuat-
ed the stop possessed sufficient information to warrant the
reasonable belief that criminal activity was afoot.
Commonwealth v. Barber, 889 A.2d 587 (Pa.Super. 2005).
As both officers testified that the defendant committed no
traffic violations as he operated his vehicle, the suppres-
sion claim turned on whether Officer Weyler had enough
information to cause him to reasonably suspect that the
defendant was operating his vehicle in violation of 75
Pa.C.S.A. 3802.

In order for a person to be guilty of violating 75
Pa.C.S.A. §3802, the evidence must establish that the defen-
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dant drove, operated or was in actual physical control of
the movement of a motor vehicle while intoxicated to the
point where he was incapable of safe driving or that the
defendant had a blood alcohol content in excess of .08 with-
in three hours of driving, operating or having physical con-
trol of the movement of a motor vehicle. 75 Pa.C.S.A. §7802.
In this matter, Officer Weyler had information from Officer
Psomas as well as his own observations. The information
from Officer Psomas was that while he was driving past a
parking lot, from a distance of approximately 50 feet in a
moving vehicle, he observed the defendant walk approxi-
mately 20 feet in what he described as a “staggering” gait.
He observed the individual fall and then get up, while hold-
ing onto the vehicle. Officer Weyler also, however, had his
own observations. He observed the defendant’s vehicle
leave the parking lot, and proceed down the street. He fol-
lowed him for a 1/3 of a mile and observed him driving his
vehicle in complete compliance with the relevant provi-
sions to Motor Vehicle Code. He did not observe the defen-
dant weave or exhibit any other signs or erratic driving. He
also noted that the defendant properly signaled when he
made a turn. In addition, the information from Officer
Psomas did not indicate that he observed any failure on the
part of the defendant to operate his vehicle in a completely
lawful manner.

The totality of the facts submitted to Officer Weyler was
not, in this Court’s view, sufficient to warrant a reasonable
belief that the defendant was under the influence of alcohol
to the extent that he was not capable of safely driving or
had a blood alcohol content in excess of the legal limit.
While the brief observations of Officer Psomas would cer-
tainly warrant an officer following this vehicle to see if the
driver exhibited any signs that he was impaired and unable
to drive, they did not justify the intrusiveness of a traffic
stop absent some corroborating information, such as errat-
ic driving. Officer Weyler’s observations of the defendant’s
operation of his motor vehicle over nearly 1/3 of a mile
failed to corroborate Officer Psoma’s suspicions that the
defendant may have been intoxicated to a degree that he
was incapable of safe driving. In fact, Officer Weyler’s
observations of the defendant’s driving undermined any
reasonable belief that the defendant was not capable of
safely driving. Officer Weyler acknowledged that the
defendant did not exhibit any signs of erratic driving such
as weaving on the road, crossing over marked lines, or fail-
ing to signal a turn. Officer Psomas also did not observe any
improper driving when he saw the defendant’s vehicle
leave the parking lot.

While there are several reported decisions where the
Superior Court upheld the validity of a traffic stop based
upon observations made of individuals before the entered
their motor vehicles and began driving, they all involve addi-
tional facts or circumstances that corroborated the suspicion
that the individual was intoxicated.

For example, in Commonwealth v. Laohr, 715 A.2d 459
(Pa.Super. 1998) the information that justified the stop was
provided by a person who identified themselves and told
police dispatcher that he had observed an individual driving
erratically before pulling into the parking lot of a store. He
followed the individual into the store and observed other
signs of intoxication, including the odor of alcoholic bever-
age coming from his person. Accordingly, the facts known to
law enforcement in that case included erratic driving and
the observations made by the individual who was close
enough to that defendant to smell the odor of an alcoholic
beverage. Here, there was no erratic driving and no person-
al interaction with the defendant that would have confirmed
that his apparent difficulty walking was caused by his con-

sumption of alcohol.
Similarly, in Commonwealth v. Spencer, 888 A.2d 827

(Pa.Super. 2005), the information provided by another
known witness was that an individual was seen leaving a
bar, and staggering down the sidewalk to his vehicle. An
officer responding to this call followed the vehicle and
observed the vehicle commit the traffic offense of failing to
signal when changing lanes. The Superior Court affirmed
the trial Court’s denial of that Motion to Suppress. Again,
the additional facts of erratic driving and the driver’s pres-
ence in an establishment that served alcohol were present
in Spencer. Those corroborating facts were not present in
this case.

Finally, in Commonwealth v. Korenkiewicz, 743 A.2d
958 (Pa.Super. 1999), a service station attendant tele-
phoned the police and initially reported that there was a
suspicious person in a car outside his door. The attendant
called back a few minutes later and explained that the
police should respond because the person appeared to be
ill or intoxicated. The Court denied a Motion to Suppress
and the Superior Court affirmed. In doing so, the Superior
Court noted that the report was based upon the personal
observations of the service station attendant who conclud-
ed that the individual appeared to be intoxicated. He told
this to the dispatcher. Here, no where in the testimony of
either Officer Psomas or Officer Weyler is there any indi-
cation that Officer Psomas relayed to Officer Weyler that
he believed that the individual was intoxicated. Officer
Psomas testified that he observed the defendant “…stag-
gering through the parking lot, at which time he fell in the
parking lot. He needed to use his truck for assistance to
get off the ground.” (N.T., p. 7). Officer Weyler testified
that when he received the call from Officer Psomas he
told him “…that he observed the male stagger and fall in
the parking lot of the 7-11 enter a purple colored Dodge
pick-up truck.” (N.T., p. 14). No where in the information
conveyed to Officer Weyler is any indication that Officer
Psomas explicitly stated that he believed that the individ-
ual was intoxicated.

This Court concludes that the facts in this case are more
similar to those in Commonwealth v. Hamilton, 673 A.2d
915 (Pa. 1996). In Hamilton a police officer on routine
patrol observed several women standing around a car
parked in a parking lot. He approached the vehicle and was
approached by one of the women. The woman said to him
“everything’s ok, I have his keys.” The officer left the park-
ing lot but remained in the area. A few minutes later he
observed the vehicle leave the parking lot with the two
women as passengers and the defendant apparently driv-
ing. He was able to observe the defendant’s driving and
stated that he did observe violations of the Motor Vehicle
Code. Despite that, he approached the vehicle and when he
confirmed that the defendant was driving, he placed him
under arrest for driving under the influence of alcohol. The
Superior Court reversed the trial court’s granting of the
Suppression Motion. First, the Superior Court reversed the
trial court’s finding that the statement the woman made to
the police officer that “everything is ok, I have his keys,”
was hearsay and therefore not admissible. The Superior
Court held that that statement was admissible for the pur-
pose of determining it provided the officer with reasonable
suspicion to justify a traffic stop. The Superior Court con-
cluded that based on that statement, the officer did have
reasonable suspicion.

The Supreme Court reversed the finding that although
the comment implied that the defendant was intoxicated, the
officer did nothing to verify the information nor did he
observe anything on his own to substantiate the claim.
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Similarly, in this matter, while the brief observation of the
defendant walking implied that he may have been intoxicat-
ed, the subsequent observations Officer Weyler not only
failed to corroborate that belief but actually allayed some of
the suspicion because of the lack of any erratic driving by
the defendant. Accordingly, for the reasons set forth above,
this Courts Order granting the Suppression Motion should be
affirmed.

BY THE COURT:
/s/Manning, J.

Date: November 20, 2008

1 The Court would note that this problem occurs far less fre-
quently when the Commonwealth is the appellant. The
Appeals Unit of the District Attorney’s office have proven to
be diligent in securing transcripts of the proceedings and fil-
ing the required 1925 (B) statement.
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Lynn A. Janosik v.
George J. Janosik, Jr.

Spousal and Child Support—Unemployment and Earning
Capacity—Reasonable Efforts to Mitigate Income Loss—
Pa. R.C.P. 1910.16–2(d)(1)

1. During the parties’ marriage Husband was arrested on
a charge of DUI. Some months later the parties separated
and Wife filed for support. Husband entered a plea to the
charges and was terminated from his employment. At the
initial support hearing Husband was receiving only unem-
ployment compensation benefits but had filed a claim with
the EEOC asserting that his termination from work was
improper.

2. At the hearing Husband presented evidence of a sub-
stantial job search including alternative types of employ-
ment and expanding to areas outside of Pittsburgh. The
hearing officer’s determination that Husband made reason-
able efforts to mitigate his job loss is supported by the
record.

3. Court held that although Husband’s termination
appeared to be for cause, his unemployment was not an
attempt to avoid his support obligation. The hearing officer
was correct in the decision to base Husband’s current sup-
port obligation only on unemployment compensation bene-
fits rather than income from his prior position.

4. The general rule set forth at Pa. R.C.P. 1910.16–2(d)(1),
providing that when an obligor is terminated for cause there
will generally be no effect on the support obligation, is over-
come on a showing of attempts to mitigate the lost income.

(Hilary A. Spatz)

Carl M. Hanchak for Plaintiff.
Kristen M. Humphrey for Defendant.

No. FD 07-003633-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

Wecht, J., July 14, 2008.

C A P S U L E  S U M M A R Y
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Mark A. Bartholomaei v.
Land Rover North America, Inc.

Motion to Compel Discovery—Class Action Certification

1. Plaintiff filed a class action suit on behalf of himself
and all purchasers of a Range Rover equipped with an air
suspension system, asserting that it failed to perform prop-
erly due to a design defect.

2. The parties engaged in discovery on class certifica-
tion. Plaintiff submitted discovery requests and a Motion
to Compel complete responses to two particular
Interrogatories.

3. Plaintiff ’s first interrogatory requested names,
addresses and telephone numbers for dealers previously
identified by number, asserting that this information is rele-
vant to commonality and typicality, two requirements of
class certification. Defendant objected to this interrogatory
as irrelevant to the ultimate merits as well as outside the
scope of the discovery regarding class certification, and that
it would require Defendant to assist Plaintiff in locating
additional plaintiffs. The Court agreed, finding that,
although the discovery may be relevant to the ultimate mer-
its of the case, Plaintiff ’s explanations were inadequate for
pre-certification discovery.

4. Plaintiff ’s second interrogatory requested that
Defendant set forth the search procedures, parameters and
criteria used to accumulate and assemble copies of emails
provided in a previous discovery response. Defendant did
not object and asserted that a manual search was conducted
of all potentially responsive documents. The Court found the
response incomplete as to the specific subparts relating to
the procedure and parameters of the search criteria and
ordered Defendant to respond in full.

(Angel L. Revelant)

James E. DePasquale for Plaintiff.
David McClenahan for Defendant.

No. GD 03-006834. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION
Ward, J., February 26, 2008—Plaintiff has brought the

above captioned case as a class action on behalf of himself
and all persons nationwide who purchased or own a Range
Rover sport utility vehicle built on or before June 13, 2003
that is equipped with an air suspension system. Plaintiff
alleges that the Range Rover’s air suspension system fails to
perform properly due to a design defect. Currently, the par-
ties are engaged in discovery on issues pertaining to class
certification.

Before the Court is Plaintiff ’s Motion to Compel Full and
Adequate Responses to Plaintiff ’s Third Set of
Interrogatories. Specifically, Plaintiff is requesting that
Defendant provide full and complete substantive responses
to Interrogatories #1 and #2 contained in the Plaintiff ’s
Third Set of Interrogatories.

Interrogatory #1
Interrogatory #1 of the Plaintiff ’s Third Set of

Interrogatories requests that the Defendant produce the
names, mailing addresses, and telephone numbers of Range
Rover dealers previously identified by the Defendant by
dealer number. Defendant objects to Interrogatory #1 on the
grounds that it seeks information that is entirely irrelevant
both to the ultimate merits of the action and with regard to

the present scope of discovery, the class certification stage of
these proceedings. Further Defendant also objects to
Interrogatory No. 1 on the grounds that it transparently has
been propounded to assist Plaintiff ’s counsel in an improper
effort to utilize Defendant’s resources to locate additional
named plaintiffs.

Pre-certification discovery is often necessary in order to
provide the court with sufficient information to determine
whether certification is appropriate. See Sirota v. Solitron
Devices, Inc., 673 F.2d 566, 571 (2nd Cir. 1982)1 Pre-certifi-
cation discovery must be sufficiently broad to give the
plaintiff a realistic opportunity to meet the requirements of
class certification, but at the same time, a defendant should
be protected from overly burdensome or irrelevant discov-
ery. See McCray v. Standard Oil Co., 76 F.R.D. 490 (N.D.Ill.
1977).

Plaintiff contends that the names, addresses, and tele-
phone numbers of the dealers are relevant to commonality
and typicality. In their brief in support of the Motion to
Compel, Plaintiff states that it “has the right to establish
commonality and typicality, and has a right to go to each
dealer, once identified, to ascertain the individual owners.”
This Court fails to see how individual owner information is
relevant to commonality or typicality. The Defendant previ-
ously provided the Plaintiff with a listing of all vehicles upon
which repairs were made to the air spring at issue in this
case. The Plaintiff has failed to adequately explain how the
requested information is relevant to commonality and typi-
cality or any of the other the prerequisites of class certifica-
tion detailed in Pa. R.C.P. No. 1702.2

Alternatively, Plaintiff asserts that discovery of the
requested information is relevant because it may lead to the
discovery of potential witnesses to the Plaintiff ’s claim.
Although discovery of the dealers’ names, addresses, and
telephone numbers may be relevant to the merits of the case,
at this stage of the proceedings we believe it to be imprudent
for the parties to engage in discovery related solely to the
merits of the case. (“Discovery into aspects of the merits
unrelated to certification delays the certification decision
and can create extraordinary and unnecessary expense and
burden.” Manual for Complex Litigation (Fourth) §21.14).3

Thus, for the forgoing reasons, Plaintiff ’s Motion to Compel
a response to Interrogatory #1 will be denied.

Interrogatory #2
Interrogatory #2 of Plaintiff ’s Third Set of

Interrogatories requests that Defendant “set forth the pro-
tocol and procedures used by the Defendant to accumulate
and assemble copies of all e-mails previously provided to
Plaintiff, and (b) if a key word search was used, explain in
detail its manner of functioning, which search method was
used, i.e., Boolean, etc, and which keywords were used,
and (c) if a “subject line” search was used, what was the
search used?”

Defendant answered Interrogatory #2 by stating: “based
upon the specific document request and interrogatories pro-
pounded by Plaintiff, Land Rover, through its employees,
conducted a manual search of all potentially responsive files,
including without limitation electronic files (e-mail and oth-
erwise), pursuant to the instruction of counsel.”

Pa. R.C.P. No. 4006(a)(2) provides that “[e]ach interroga-
tory shall be answered fully and completely unless objected
to, in which event the reasons for the objection shall be stat-
ed in lieu of an answer. Here, Defendant’s answer
Interrogatory #2 is incomplete. Defendant has failed to
directly address subparts (b) and (c) of the interrogatory.
Therefore, with respect to Interrogatory #2 Plaintiff ’s
Motion to Compel will be granted and Defendant will be
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directed to answer Plaintiff ’s Interrogatory #2 in full.

BY THE COURT:
/s/Ward, J.

1 Federal precedent is instructive in construing the
Pennsylvania Rules governing class actions. GOODRICH
§1701:4.
2 The prerequisites of certification of class action are (1) the
class is so numerous that the joinder of all members is
impracticable; (2) there are questions of law or fact common
to the class; (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; (4)
the representative parties will fairly and adequately assert
and protect the interests of the class; (5) the class action pro-
vides a fair and efficient method for adjudication of the con-
troversy. Pa. R.C.P. No. 1702
3 Depending on the particulars of the request, discovery rel-
evant to both certification and the merits may be appropri-
ate at the class certification stage. Here, however, no overlap
of certification/merits issues is present because the request-
ed information is wholly unrelated to the class certification
requirements.

R. Charles and Susan B. Richey, et al. v.
George R. and Robin S. Kenny and

North Eastern Uniforms & Equipment, Inc.
Shareholder Dispute—Breach of Contract—Wrongful Discharge

1. Shareholder dispute arose from alleged breach of fidu-
ciary duty/forced buyout, breach of fiduciary duty/appoint-
ment of custodian, waste, accounting, breach of implied con-
tract, wrongful discharge and removal of directors.

2. Defendants filed preliminary objections to claims of
breach of implied contract and wrongful discharge arguing
that there is no express agreement establishing minority
shareholder’s expectation of lifetime employment and no
public policy exception to the at-will employment doctrine
applied.

3. The Court granted the Defendants’ preliminary objec-
tions finding no express agreement of implied promise of
lifetime employment for the benefit of the minority share-
holder, and public policy exceptions do not apply to this case
because there is no evidence that the minority shareholder
was discharged in retaliation for exercising rights under a
valid Pennsylvania law.

(Robert A. Crisanti)

Kevin K. Douglass for Plaintiffs.
Bernard M. Schneider for Defendants.

No. GD 08-001282. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Ward, J., April 8, 2008—This case arises from a share-

holder dispute of North Eastern Uniforms & Equipment,
Inc. (“North Eastern”). On January 18, 2008, the Plaintiffs
filed a seven count complaint against the Defendants, set-
ting forth causes of action for breach of fiduciary
duty/forced buyout, breach of fiduciary duty/appointment
of custodian, waste, accounting, breach of implied con-

tract, wrongful discharge and removal of directors. The
Complaint alleges that majority shareholder, Defendant
George Kenny (“Defendant Kenny”), engaged in self-
dealing to benefit his immediate family members and
himself, while oppressing and squeezing out the minority
shareholder, Plaintiff Charles Richey (“Plaintiff Richey”),
from ownership and employment in the business.
Specifically, Plaintiffs contend that Defendant Kenny
wrongfully terminated Plaintiff Richey after Richey
refused to execute an amendment to their shareholders
agreement that would have enabled Defendant Kenny to
transfer his majority shares to family members without
triggering Plaintiff Richey’s right of first refusal to pur-
chase the shares. It is Plaintiffs’ contention that Plaintiff
Richey and Defendant Kenny intended that their employ-
ment with North Eastern would continue through retire-
ment and that each would participate in the management
and operation of the business and receive compensation
through salary and bonuses.

Currently before the Court are the Defendants’ prelimi-
nary objections to the Plaintiffs’ claims for breach of implied
contract and wrongful discharge.

Defendants preliminarily object to Plaintiffs’ claim for
breach of implied employment based on Pa.R.C.P. 1028(a)(4)
(legal insufficiency). Specifically, Defendants contend that
absent an express agreement, a minority shareholder’s
expectation of lifetime employment is unreasonable. In
response, Plaintiffs argue that the Complaint sufficiently
states a claim for breach of lifetime employment, a cause of
action recognized by Pennsylvania courts.

Under Pennsylvania law there is a strong presumption of
employment-at-will for all employer-employee relation-
ships. Bair v. Purcell, 500 F.Supp.2d 468, 479 (M.D. Pa. 2007).
“The presumption, however, may be overcome by express
contract, implied-in-fact contract (that is, the surrounding
circumstances of the hiring may indicate that the parties did
not intend it to be at-will), and additional consideration pass-
ing from the employee to the employer (that is, if the
employee bestows a legally sufficient benefit or incurs a suf-
ficient detriment for the benefit of the employer beyond the
services for which he was hired, a court may infer that the
parties intended to overcome the at-will presumption).”
Scott v. Extracorporeal, Inc., 376 Pa.Super. 90, 95, 545 A.2d
334, 336 (1988).

Here, Plaintiffs do not allege that an express employ-
ment contract exists between the parties. Further, the
Plaintiffs have failed to allege circumstances to suggest
that an implied contract for lifetime employment existed
between the parties. Plaintiffs cite circumstances in the
Complaint including Plaintiff Richey’s contribution of cap-
ital to the business and decision to leave his job at Sol Neft
(Plaintiff Richey and Defendant Kenney’s previous
employer), the continuous payment of salary and bonuses
to the business owners-rather than dividends-, the closely
held status of the business, the formation of the
Kenny/Richey Partnership,1 and Richey’s continuous and
uninterrupted status as an employee, shareholder, officer
and director of North Eastern for 18 years. None of these
facts suggests that the parties intended that the employ-
ment be anything other than at-will. The circumstances
surrounding Plaintiffs’ employment with North Eastern are
not unusual in closely held corporations. In support of their
allegation of an implied contract, Plaintiffs further allege
in their Complaint that Plaintiff Richey and Defendant
Kenny understood and impliedly agreed that their employ-
ment with North Eastern would continue through retire-
ment. However, it is well-established Pennsylvania law that
an understanding that employment was to be for life, alone,
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is insufficient to overcome the at-will employment pre-
sumption. See Scott, 376 Pa.Super. at 96, 545 A.2d at 337.
The circumstances offered by the Plaintiffs, either individ-
ually or in combination, are insufficient to establish an
implied-in-fact contract.

Additionally, the facts and circumstances alleged by
Plaintiffs do not suggest that Plaintiff Richey bestowed a
legally sufficient benefit or incurred a sufficient detriment
for the benefit of the employer beyond the services for which
he was hired. “One type of consideration often discussed is
the relocation of an employee, particularly when accompa-
nied by relocation of a family. Other relevant factors include
abandonment of other job opportunities and the sale of a
home.” Bair, 500 F.Supp.2d at 479. We recognize that the
Plaintiffs do allege in Count V of the Complaint, Plaintiff
Richey’s decision to leave his previous employment at Sol
Neft as a circumstance to overcome the at-will presumption.
However it is clear from the totality of the Complaint that
Plaintiff Richey left his previous employment at Sol Neft for
the express purpose of starting a new uniform business with
Defendant Kenney not because he was being guaranteed
lifetime employment by North Eastern. None of the other
factors plead by the Plaintiffs constitute a legally sufficient
detriment to Plaintiff Richey or a detriment to him beyond
the services for which he was hired.

The Plaintiffs have not plead sufficient facts to overcome
the presumption of at-will employment presumption. Thus,
the Preliminary Objections of the Defendants to Count V
(Breach of Implied Employment Contract) of the Plaintiffs’
Complaint will be sustained.

Defendants also preliminarily object to Plaintiffs’ claim
for Wrongful Discharge (Count VI). Defendants contend that
the Plaintiffs’ claim for wrongful discharge is legally insuffi-
cient because the public policy exception to the at-will
employment doctrine does not apply to this case. Plaintiffs
argue that the public policy exception to the at-will employ-
ment doctrine applies because the Complaint alleges that
Plaintiff Richey was discharged for exercising his legal
rights under the Pennsylvania Business Corporation Law
(“BCL”). Specifically, Plaintiffs claim that that Plaintiff
Richey was terminated in retaliation for exercising his right
to refuse a restriction on the transfer of his shares of stock,
a right conferred by Section 1529(b) of the BCL.

“It is well established that Pennsylvania does not recog-
nize a common law cause of action against an employer for
the termination of an at-will employee. However, where it is
clear that a well-established public policy would be subvert-
ed, a court may find an exception to this normally rigid
edict.” Weaver v. Harpster, 885 A.2d 1073, 1076 (Pa.Super.
2005). To state a public policy exception to the at-will
employment doctrine, the employee must point to a clear
public policy articulated in the constitution, in legislation, an
administrative regulation, or a judicial decision. Id. The
exception is applicable where an employer discharges
employee in retaliation for the employee’s exercise of his
rights under a valid Pennsylvania statute. Shick v. Shirey,
552 Pa. 590, 716 A.2d 1231 (1998); Highhouse v. Avery
Transp., 443 Pa.Super. 120, 660 A.2d 1374 (1995).

15 Pa.C.S.A. §1529(b) states:

Transfer restrictions generally.—A restriction on
the transfer or registration of securities of a busi-
ness corporation may be imposed by the bylaws or
by an agreement among any number of security
holders or among them and the corporation. A
restriction so imposed shall not be binding with
respect to securities issued prior to the adoption of
the restriction unless the holders of the securities

are parties to the agreement or voted in favor of the
restriction.

Plaintiffs interpret this section of the BCL to bestow a
right on a minority shareholder to freely decline or accept a
restriction on his stock if proposed by a majority sharehold-
er. This Court however, does not read 15 Pa.C.S.A.(b) to grant
such a right. This Court reads 15 Pa.C.S.A.(b) to only confer
the right to impose a restriction through bylaws or agree-
ment among the shareholders on the transfer of stock. Thus,
it is this Court’s ruling that Plaintiff Richey was not fired for
exercising legal rights 15 Pa.C.S.A. §1529(b) and, therefore,
the public policy exception is inapplicable. The Defendants
Preliminary Objections to Count VI of the Plaintiffs’
Complaint will be sustained.

BY THE COURT:
/s/Ward, J.

Dated: April 7, 2008

AND NOW, this 7th day of April 2008, upon consideration
of Defendants’ Preliminary Objections to Plaintiffs’
Complaint, all responses in oppositions, and in accordance
with the Memorandum Opinion being contemporaneously
filed of record, it is hereby ORDERED, ADJUDGED and
DECREED that the Defendants’ Preliminary Objections to
the Plaintiffs’ Complaint are SUSTAINED.

BY THE COURT:
/s/Ward, J.

1 It is alleged by Plaintiffs that in January 1991 Plaintiff
Richey and Defendant Kenny formed a 50/50 partnership to
purchase real estate located at 3040 Smallman Street
Pittsburgh, PA that North Eastern had leased since 1989.

Frank R. Zokaites v.
Pittsburgh Irish Pubs, LLC

and Colm McWilliams
Execution Upon Limited Liability Company Member’s
Ownership Certificate

1. Judgment creditor (“Zokaites”) attempted to execute
upon a limited liability company (LLC) member’s ownership
certificate and, thus, assume that member’s interest in the
LLC.

2. In a case of first impression in the Commonwealth, the
Court prohibited Zokaites’ efforts, ruling that because exe-
cution would include both economic rights and the right to
participate in the management of the LLC, such a transfer
would conflict with Pennsylvania’s Limited Liability
Company statute.

(Robert A. Crisanti)

Jeffrey A. Hulton for the Plaintiff.
Kurt L. Sundberg for Colm McWilliams.

No. GD 05-030435. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Ward, J., April 29, 2008—Appellant, Frank R. Zokaites

(“Zokaites”) appeals this Court’s Order of February 12, 2008
denying Zokaites’ Motion to Compel Member Interest
Transfer to Sheriff as Trustee for Sale to Satisfy Judgment.
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On November 21, 2005 Zokaites obtained a judgment
against Defendants Pittsburgh Irish Pubs, LLC and Colm
McWilliams (the “Defendants”).1 On April 2, 2007, Zokaites
filed a writ of execution and unsuccessfully attempted to col-
lect his judgment. Thereafter, on September 4, 2006
Defendant Pittsburgh Irish Pubs LLC filed for bankruptcy
under Chapter 11.

In an attempt to collect the outstanding judgment from
Defendant Colm McWilliams, on September 24, 2007
Plaintiff presented to this Court a Motion to Compel
Member Interest Transfer to Sheriff as Trustee for Sale to
Satisfy Judgment (“Motion to Compel”). The Motion sought
to compel Defendant Colm McWilliams to transfer his
20.05% outstanding member interests in Pittsburgh Irish
Pubs LLC and Molly Brannigans LLC to the Allegheny
County Sheriff for levy and sale. On September 24, 2007,
this Court granted the Motion to Compel and ordered
Defendant McWilliams to transfer his member interests in
Pittsburgh Irish Pubs, LLC and Molly Brannigans, LLC to
the Sheriff.2 The Order noted that no one for the Defendants
appeared to contest the motion.

On October 3, 2007, Defendant McWilliams filed a Motion
for Reconsideration of the Court’s September 24, 2007 Order.
Subsequently, this Court granted the Motion for
Reconsideration and vacated the order of September 24,
2007. Oral argument on the underlying Motion to Compel
was held for October 4, 2007. At argument, bankruptcy attor-
ney for Pittsburgh Irish Pubs informed this Court of his
intention to file a motion for extension of the automatic stay
to Defendant Colm McWilliams in Bankruptcy Court. Based
upon the representation of bankruptcy counsel for
Pittsburgh Irish Pubs that the Motion to Extend the Stay
would be immediately filed with the Bankruptcy Court, this
Court deferred a decision on the merits regarding the under-
ling Motion to Compel pending a decision by the Bankruptcy
Court regarding the stay.

On November 27, 2007, Jeffrey A. Deller, United States
Bankruptcy Judge for the Western District of Pennsylvania,
entered an order denying Defendant Pittsburgh Irish Pubs’
Motion to Extend the Automatic Stay to Defendant
McWilliams. This Court then scheduled re-argument on the
Motion to Compel for February 11, 2008.3

After argument on February 11, 2008 and consideration
of the briefs filed by the parties, this Court entered an order
denying the motions to compel member interest on February
12, 2008.4 On March 6, 2008 Zokaites filed a Notice of Appeal
from the February 12, 2008 Order. Thereafter, on March 18,
2008, Zokaites timely filed a Concise Statement of Matters
Complained of on Appeal.

The question raised by Zokaites’ appeal is whether a
judgment creditor may execute upon an LLC member’s own-
ership certificate and therefore assume the member’s own-
ership interest in the LLC. This appears to be a case of first
impression in Pennsylvania as review of case law reveals
that the Pennsylvania Appellate Courts have yet to rule on
this issue.

The Pennsylvania Limited Liability Company statute
does not directly address the question of whether a judgment
creditor may execute upon a member’s ownership certifi-
cate in a limited liability company. However, the LLC statute
does provides that:

Unless otherwise provided in writing in the oper-
ating agreement, if all of the other members of
the company other than the member proposing to
dispose of his interest do not approve of the pro-
posed transfer or assignment by unanimous vote
or written consent, which approval may be unrea-

sonably withheld by any of the other members,
the transferee of the interest of the member shall
have no right to participate in the management of
the business and affairs of the company or to
become a member. The transferee shall only be
entitled to receive the distributions and the
return of contributions to which that member
would otherwise be entitled.

15 Pa.C.S.A. §8924(a)

Further, the Comment to 15 Pa.C.S.A. §8924 goes on to
state that “[s]ubject to a contrary agreement, a member can
freely transfer only economic rights” and “[a] transfer of
economic rights only, whether voluntary or involuntary, is
not intended to be an ‘event that terminates the continued
membership of a member in the company.’”

It is clear from the language of 15 Pa.C.S.A. §8924 that a
membership interest in a LLC includes both economic rights
and also rights to participate in the management of the busi-
ness. The language of §8924 further prescribes that if a
transfer of an interest is not unanimously approved by the
nontransferring members, the interest is then divided into
its economic rights, which are transferred, and its gover-
nance rights, which are not transferred. It follows from this
that where, as here, a judgment creditor attempts to obtain a
debtor’s interest in a limited liability company that the inter-
est is split in two with the judgment creditor obtaining the
economic rights and the governance rights remaining with
the member-debtor.

In discussing a provision of the Indiana Limited Liability
Company law substantively indistinguishable from 15
Pa.C.S.A. §8924, the Indiana Court of Appeals stated that:
“[t]here is no reason why our courts should disregard the
intent of the General Assembly to protect the close-knit
structure of a LLC and violate the other members’ interests
and rights by declaring that they must accept a judgment
creditor of a member into full membership with all the rights
appurtenant thereto when the judgment debtor could not
transfer those rights himself.” Brant v. Krilich, 835 N.E.2d
582, 592 (Ind.App. 2005). We concur with the Indiana Court’s
reasoning and believe it would be contrary to the organiza-
tional nature of the LLC to permit a judgment creditor to
assume a creditor’s participation rights without the other
members’ approval.

Plaintiff cites the case of Gulf Mortgage and Realty
Investments v. Alten, 282 Pa.Super. 230, 422 A.2d 1090 (1980)
in support of his argument that a transfer of the membership
interests of the LLCs is the appropriate remedy in this case.
In Gulf Mortgage, the Pennsylvania Superior Court ruled that
shares of a professional corporation constitute property sub-
ject to seizure notwithstanding the Pennsylvania Corporation
Law’s restriction on sales to licensed professionals.

The Gulf Mortgage case is distinguishable from the
instant case in that it involved shares of a professional cor-
poration, not the interest of a member in a limited liability
company. The Pennsylvania Professional Corporation Law
provided no language exempting shares of a professional
corporation from levy and sale upon execution. Here, how-
ever, the language of §8924 of the Pennsylvania LLC Act dic-
tates that judgment creditor is only entitled to economic
rights and not the governance rights of a debtor member’s
interest in a limited liability company.

Thus, here a transfer of Defendant McWilliams’ actual
certificates and rights to participate in the management of
the limited liability companies to Zokaites would be inappro-
priate. Zokaites’ proper remedy is to seek an order from this
Court for the distributions and the return of contributions to
which Defendant McWilliams is entitled to from the LLCs.5
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BY THE COURT:
/s/Ward, J.

Dated: April 28, 2008

1 A Complaint in Confession of Judgment was filed by
Zokaites against the Defendants in the amount of
$121,980.50 plus continuing interest.
2 The Order further provided that if the original member
interests have not been issued or cannot be found or located
within 5 days from the date of this order, the Defendant
McWilliams is directed to execute an affidavit to that effect
and directed to cause Pittsburgh Irish Pubs, LLC and Molly
Brannigans, LLC to issue the original certificates or to issue
replacement certificates and to transfer the certificates to
the Sheriff for levy and sale. Further, it was ordered that
Defendant McWilliams shall be held in contempt of Court
upon his failure to perform the foregoing acts and that the
Allegheny County Sheriff is directed to enforce this Order
and to take Defendant McWilliams into custody and trans-
port him to this Court for further contempt proceedings.
3 On February 1, 2008 Plaintiff filed another Motion to
Compel Defendant McWilliams’ Member Interest Transfer
in Erie Irish Pubs LLC and requested that the Court’s con-
sider the Motion in conjunction with the previously filed
Motion to Compel Member Interests in Pittsburgh Irish
Pubs, LLC and Molly Brannigans, LLC.
4 This Order encompassed both the Motion to Compel
Member Interests in Pittsburgh Irish Pubs, LLC and Molly
Brannigans, LLC and the Motion to Compel Member Interest
Transfer in Erie Irish Pubs LLC.
5 This remedy is equitable to the charging order provided by
Pennsylvania’s Partnership and Limited Partnership
statutes. 15 Pa.C.S.A. §8345; 15 Pa.C.S.A. §8563.

Pennsylvania National Mutual Casualty
Insurance Company v.

James Dean Guardino d/b/a James Dean
Autoworks, Audrey J. D’Incau, Scott R.

Birdseye, and Automobile Insurance
Company of Hartford, Connecticut

Automobile Insurance Company
of Hartford v.

James Guardino, et al.
Declaratory Judgment Actions—Motion for Summary
Judgment

1. Insurance Carrier A (“Penn National”) filed suit seek-
ing a determination as to whether it was required to provide
insurance coverage for a lawsuit filed against Defendant
Guardino.

2. Defendant Guardino filed a Motion for Summary
Judgment on the applicability of the mobile equipment
exclusion contained in the Penn National insurance policy.

3. The Court found that there was no issue of material fact
as to whether the mobile equipment exclusion applied and

granted Guardino’s Motion for Summary Judgment.

4. Insurance Carrier B (“Hartford”) filed suit seeking a
determination as to whether it was required to provide
insurance coverage for a lawsuit filed against Defendant
Guardino.

5. Defendant Hartford filed a Motion for Summary
Judgment contending that coverage was barred by the busi-
ness exclusion provision contained in its policy.

6. The Court found that there was no issue of material fact
that the incident arose from or was connected to any busi-
ness and granted Hartford’s Motion for Summary Judgment.

(Robert A. Crisanti)

Miles A. Kirshner for Pennsylvania National Mutual
Casualty Insurance Company.
James Herb for James Guardino d/b/a James Dean
Autoworks.
John M. Daley for Audrey J. D’Incau and Scott R. Birdseye.
Bridget M. Gillespie for Automobile Insurance Company of
Hartford.

No. GD-06-030500 consolidated with GD-07-010828. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Civil Division.

MEMORANDUM
Ward, J., May 27, 2008—Plaintiff Pennsylvania National

Mutual Casualty Insurance Company (“Penn National”) has
filed the instant action seeking a declaration of rights con-
cerning a business owner’s insurance policy and a business
auto insurance policy issued to Defendant James Guardino
(“Guardino”), doing business as James Dean Autoworks.
Defendants Audrey D’Incau and Scott Birdseye (the
“Birdseye Defendants”) have filed a civil action against
Guardino, individually, and doing business as James Dean
Autoworks, for damages arising out of bodily injury sus-
tained by D’Incau in an incident occurring on July 4, 2006 at
Guardino’s camp property1 located in Armstrong County,
PA.2 On July 4, 2006 Defendants D’Incau and Birdseye were
guests of Guardino at his camp property when Guardino
offered to take D’Incau for a ride in his dune buggy.
Guardino while operating the dune buggy up a hill, lost con-
trol of the buggy, flipping it, and causing bodily injury to
D’Incau. In their Complaint, Penn National contends that no
coverage is available for Guardino under the business
owner’s insurance policy for the underlying personal injury
action due to the mobile equipment exclusion contained in
the policy.3 It is Penn National’s contention that the dune
buggy ride was a prearranged stunting activity which is
specifically excluded under the mobile equipment exclusion
to the policy.

Currently before the Court is a Motion for Summary
Judgment filed by Guardino on the issue of the mobile equip-
ment exclusion contained in the Penn National policy.
Guardino contends that no genuine issue of material fact
exists regarding whether the subject dune buggy ride was
“prearranged” and/or a “stunting activity” and thus the
mobile equipment exclusion is inapplicable.

Initially, we note that a motion for summary judgment
may be granted only when there is no genuine issue of mate-
rial fact and the moving party is entitled to judgment as a
matter of law. Flood v. Silfies, 933 A.2d 1072, 1074
(Pa.Cmwlth. 2007). The right to judgment must be clear and
free from doubt. Id. Thus, the Court must “view the record
in the light most favorable to the non-moving party, and all
doubts as to the existence of a genuine issue of material fact
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must be resolved against the moving party.” Id.
“Where an insurer relies on a policy exclusion as the

basis for its denial of coverage and refusal to defend, the
insurer has asserted an affirmative defense and, according-
ly, bears the burden of proving such defense.” Madison
Const. Co. v. Harleysville Mut. Ins. Co., 557 Pa. 595, 605, 735
A.2d 100, 106 (1999).

The mobile equipment exclusion provides:

h. Mobile Equipment

“Bodily injury” or “property damage” arising out
of:

(2) The use of “mobile equipment” in, or while in
practice for, any prearranged racing, speed, demo-
lition or stunting activity.

For the purposes of this Motion it is uncontested that the
dune buggy qualifies as a piece of “mobile equipment”
under the Penn National policy. What is at issue is whether
the dune buggy ride was “prearranged stunting activity.”
Setting aside the issue of prearrangement for a moment, we
will first examine whether this dune buggy ride was “stunt-
ing activity.”

“The task of interpreting an insurance contract is gener-
ally performed by a court rather than by a jury. The goal of
that task is, of course, to ascertain the intent of the parties as
manifested by the language of the written instrument. Where
a provision of a policy is ambiguous, the policy provision is
to be construed in favor of the insured and against the insur-
er, the drafter of the agreement. Where, however, the lan-
guage of the contract is clear and unambiguous, a court is
required to give effect to that language.” Id. at 606, 735 A.2d
at 106.

The term “stunting” is not defined by the Penn National
policy. “Words of common usage in an insurance policy are
to be construed in their natural, plain, and ordinary sense.”
Id. at 608, 735 A.2d at 108. Courts often consider dictionary
definitions in construing these terms. 

The Merriam-Webster online dictionary defines stunt
as: “an unusual or difficult feat requiring great skill or
daring; especially: one performed or undertaken chiefly
to gain attention or publicity.” In their brief in response
to Guardino’s Motion for Summary Judgment, Penn
National cites Webster’s New Twentieth Century
Dictionary definition of stunt: “something done for thrill,
to attract attention.”4

The deposition testimony of Guardino and D’Incau
reveals that the dune buggy ride was engaged in for excite-
ment or thrill, however, absolutely no evidence has been
offered by Penn National to suggest that the activity
required great skill or daring and/or was engaged in to
attract attention or for publicity. Without a scintilla of evi-
dence to suggest that the dune buggy ride required great
skill or daring or was engaged in to attract attention or for
publicity, Penn National has failed to carry its burden. No
issue of material fact exists as to whether this was a “stunt-
ing activity”; therefore, we must grant Guardino’s Motion
for Summary Judgment on the issue of the mobile equip-
ment exclusion.5

BY THE COURT:
/s/Ward, J.

1 The Armstrong County camp is actually owned by
Guardino’s wife.
2 This underlying personal injury action was filed on August
2, 2006 at GD 06-018219.

3 Penn National also contends that coverage is inapplicable
because the subject injury did not arise as a result of busi-
ness activity.
4 This definition was also cited by the Court of Appeals of
Ohio in the case of Blankenship v. CRT Tree, 2002 WL
31195215 (Ct. of Appeals of Ohio 2002).
5 Having ruled that no issue of material fact exists as to
whether the dune buggy ride was a “stunting activity” we
need not make a ruling regarding whether the activity was
“prearranged.”

MEMORANDUM
Ward, J., May 27, 2008—Plaintiff Automobile Insurance

Company of Hartford (“Hartford”) has filed the instant
action seeking a declaration of rights concerning a home-
owner’s insurance policy issued to Defendant James Dean
Guardino (“Guardino”). Defendants Audrey D’Incau and
Scott Birdseye (the “Birdseye Defendants”) have filed a civil
action against Guardino, individually and doing business as
James Dean Autoworks, for damages arising out of bodily
injury sustained by D’Incau in an incident occurring on July
4, 2006 at Guardino’s camp property1 located in Armstrong
County, PA.2 On July 4, 2006 Defendants D’Incau and
Birdseye were guests of Guardino at his camp property
when Guardino offered to take D’Incau for a ride in his dune
buggy. Guardino while operating the dune buggy up a hill,
lost control of the buggy, flipping it, and causing bodily
injury to D’Incau. In their Complaint, Hartford contends that
no coverage is available under the homeowner’s policy to
Guardino for the underlying personal injury action.

Currently before the Court is a Motion for Summary
Judgment, filed by Hartford and a Motion for Partial
Summary Judgment3 filed by the Birdseye Defendants.

A motion for summary judgment may be granted only
when there is no genuine issue of material fact and the mov-
ing party is entitled to judgment as a matter of law. Flood v.
Silfies, 933 A.2d 1072, 1074 (Pa.Cmwlth. 2007). The right to
judgment must be clear and free from doubt. Id. Thus, the
Court must “view the record in the light most favorable to
the non-moving party, and all doubts as to the existence of a
genuine issue of material fact must be resolved against the
moving party.” Id.

Initially, we will address the Motion for Summary
Judgment filed by Hartford. In its Motion for Summary
Judgment Hartford offers two arguments in support of its
contention that it has no duty to defend or indemnify
Guardino in the underlying personal injury action. First
Hartford contends that coverage for the underlying action is
barred by the business exclusion contained in the Policy
because the alleged accident occurred at a customer appre-
ciation event for Guardino’s Autoworks business.
Alternatively, Hartford argues that because the Armstrong
Camp property does not qualify as an “insured location”
under the Policy, coverage is barred by the owned premises
exclusion and/or the motor vehicle exclusion.

Firstly, we will address the issue of whether coverage is
barred by the business exclusion provision contained in
the policy.

The business exclusion provides:

b. Arising out of or in connection with a “business”
conducted from an “insured location” or engaged
in by an “insured,” whether or not the “business is
owned or operated by an “insured” or employs an
“insured.” This exclusion applies but is not limited
to an act or omission, regardless of its nature or cir-
cumstances involving a service or duty rendered,
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promised, owed or implied to be provided because
of the nature of the “business”;

Where an insurer relies on a policy exclusion as the basis
for its denial of coverage and refusal to defend, the insurer
has asserted an affirmative defense and, accordingly, bears
the burden of proving such defense. Madison Const. Co. v.
Harleysville Mut. Ins. Co., 557 Pa. 595, 605, 735 A.2d 100,
106 (1999).

In support of its Motion for Summary Judgment on the
issue of the business exception, Hartford relies in part on
deposition testimony of Guardino. This testimony reveals
that the accident occurred at an event sponsored by
Guardino for his customers and employees and that he, him-
self, considered the gathering to be a business event.

Q: Do you consider the July 4th event to be a busi-
ness event?

A: Sure.

Q: How so?

A: Because I invite all my customers and stuff, and
any other time I don’t invite my customers.

The deposition testimony further revealed that Guardino
wrote off the July 4th event as a business expense on his
income tax. Additionally, it must be noted that in the case
consolidated with the instant matter,4 Guardino made an
admission that the D’Incau accident occurred during the
course of a business event at which he was conducting
business.

In response to Hartford’s Motion for Summary Judgment,
Guardino contends that he was not conducting business at
the camp and it was a social gathering.5 Although Guardino
testified at his deposition that he invited friends as well as
business associates to the July 4th gathering, it is clear from
the totality of his deposition that the primary purpose for the
event was business.

Thus, there exists no issue of material fact on this issue of
whether the accident arose out of or in connection with a
“business” conducted from an “insured location” or engaged
in by an “insured.”6 Accordingly we must grant the
Hartford’s Motion for Summary Judgment on the issue of the
business exclusion and find that Hartford has no duty to
defend or indemnify James Guardino in the underlying
action filed at GD 06-018219.

Having granted Hartford’s Motion for Summary
Judgment on the issue of the business exclusion, we do not
reach the issue of whether the campsite was an “insured
location” for the purposes of the owned premises and/or
motor vehicles exclusion. Correspondingly, the Birdseye
Defendants’ Motion for Partial Summary Judgment on the
“insured location” issue is rendered moot.
1 We note that the Armstrong County camp is actually owned
by Guardino’s wife. She is also an insured under the
Hartford Homeowner’s Policy.
2 This underlying personal injury action was filed on August
2, 2006 at GD 06-018219.
3 The Birdseye Defendants’ Motion for Summary Judgment
addressed the issue of whether the Armstrong County camp
property qualifies as an “insured location” under the policy. 
4 See GD 06-030500.
5 The Birdseye Defendants all but concede that the 4th of
July event was held for a business purpose.
6 There is no dispute that Guardino is an “insured” under the
policy.

Selective Software, Inc. v.
Steve and Dona Worthington, et al.

Breach of Contract—Contracting with Former Employees of
a Party—Motion for Preliminary Injunction

1. Provider of computer equipment and services
(“Selective”) sued former customers alleging breach of their
agreement precluding the right to contract with former
employees of Selective for two (2) years following termina-
tion of their agreement.

2. Selective filed a Motion for Preliminary Injunction
requesting the Court enjoin the Defendants from transacting
business with any current or former employees of Selective.

3. Preliminary objections filed by Worthington
Defendants were granted by the Court because their agree-
ment with Selective did not provide for a termination date
and had expired more than seven (7) years before these
defendants had contracted with any former employees of
Selective.

4. The Motion for Preliminary Injunction filed by
Selective was granted by the Court as to the remaining
Defendants to prevent immediate and irreparable harm to
Selective because it would restore the parties to the status
as it existed immediately prior to the alleged wrongful
conduct.

(Robert A. Crisanti)

Jeffrey A. Hulton for Plaintiff.
Joseph P. Murphy for Defendants.

No. GD 07-026642. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Ward, J., June 18, 2008—Plaintiff Selective Software,

Inc., (“Selective”) is a corporation in the business of selling
computer hardware and software products and creating cus-
tomer computer programs. Defendants Worthington Sales
Associates, West Penn Financial Services, Pittsburgh
Anesthesia Associates, and National Road Utility Supply
(“Defendants”)1 are former customers of Selective. Non-par-
ties Jack Ingraham, Karen DeZort and Chris Marvin are for-
mer employees of Selective.

Selective has brought this action pursuant to written
agreements between Selective and the Defendants in
which the Defendants agreed not to contract with
Selective’s employees and former employees for a peri-
od of two (2) years following the termination of the
agreements.2

In July 2007, Jack Ingraham, Karen DeZort and Chris
Marvin formed Iceburgh Solutions, LLC (“Iceburgh”).
Thereafter, on or about August 7, 2007, Jack Ingraham,
Karen DeZort and Chris Marvin resigned their employment
with Selective. Subsequently, Iceburgh entered into agree-
ments with each of the Defendants pursuant to which
Iceburgh agreed to provide the type of computer related
sales and services previously provided to the Defendants by
Selective.

Currently before this Court is Plaintiff ’s Motion for
Preliminary Injunction. Plaintiff is requesting that the Court
enjoin the Defendants from transacting business with
Iceburgh, Karen DeZort, Jack Ingraham, Chris Marvin or
any current or former employees of Selective Software.

Initially we will discuss the Motion for Preliminary
Injunction with respect to Steve Worthington and Dona
Worthington, t/d/b/a Worthington Sales Associates (the
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“Worthington Defendants”).
On December 29, 1998 Selective and the Worthington

Defendants entered into an agreement for computer goods
and services (the “Agreement”). The Agreement between
Selective and the Worthington Defendants contains a non-
hire provision pursuant to which the Worthington
Defendants agreed not to contract with Selective’s employ-
ees for a period of two years beyond the termination date
of the Agreement. A close examination of the Agreement
reveals that the document contains no termination date.
The Agreement does however, provide an expiration date
of December 31, 1999.3 Therefore, the non-hire prohibition
concluded two years from December 31, 1999, i.e.
December 31, 2001. The Worthington Defendants entered
into an agreement with Iceburgh for computer products
and service in November 2007. Thus, the Worthington
Defendants hiring of Iceburgh was not violative of the non-
hire agreement as it was beyond the time scope fixed by
the Agreement.4

Having addressed the unique situation regarding the
Worthington Defendants we will now address the Motion for
Preliminary Injunction with respect to the other Defendants,
collectively.

A preliminary issue raised by the Defendants in their
briefs in opposition to the Plaintiff ’s Motion is that Iceburgh
is not a former employee of Selective and thus the
Defendants did not breach the non-hire agreement by hiring
Iceburgh. We recognize that the contracts for computer soft-
ware and services are between the Defendants and Iceburgh
rather than Jack Ingraham, Karen DeZort and Chris Marvin.
However, the evidence introduced revealed that the only
members of Iceburgh are Jack Ingraham, Karen DeZort and
Chris Marvin. Iceburgh has no employees and the three
partners of Iceburgh perform all of the work of Iceburgh.
Additionally, it must be noted that Iceburgh sent out solicito-
ry emails and letters to potential customers noting the fact
that Iceburgh was in essence Jack Ingraham, Karen DeZort
and Chris Marvin.5 The evidence also demonstrates that
when the contracts were entered into, the Defendants were
well aware that they were contracting with Jack Ingraham,
Karen DeZort and/or Chris Marvin acting as Iceburgh.

[W]here it is necessary in order to meet the
ends of justice, a court of equity will not hesitate to
treat the corporation and the individual or individ-
uals owning its shares as identical. The fiction of a
corporation as an entity distinct from the aggre-
gate of individuals comprising it was designed to
serve convenience and justice. There is conse-
quently an exception recognized wherever the rule
is known, namely, that the fiction will be disre-
garded and the individuals and corporation consid-
ered as identical whenever justice or public policy
demand it and when the rights of innocent parties
are not prejudiced thereby nor the theory of corpo-
rate entity made useless. We have said that ‘a court
of equity does not take a skin-deep view of a situa-
tion like that here presented. It looks to the sub-
stance of the transaction, not to its mere form or
color and sees things as ordinary [persons] do.
Again we said, equity, which penetrates through
forms to realities, will regard plaintiff and the cor-
poration as so far identical as to recognize him as
the true party in interest.

Markovitz v. Markovitz, 336 Pa. 122, 126-127, 8 A.2d 36, 37-
38 (1939).

We believe in this instance, it is proper to disregard the
corporate form for the purposes of this non-hire agree-

ment. Here, recognizing the LLC as a distinct entity from
its members would violate the spirit of the non-hire agree-
ment. To recognize the corporate form in situations such
as this would allow parties to circumvent easily their con-
tractual obligations through use of an LLC agreement.
Thus, for purposes of this Motion for Preliminary
Injunction we will treat Iceburgh and the former Selective
employees (Jack Ingraham, Karen DeZort and Chris
Marvin) as one in the same.

There are six “essential prerequisites” that a party must
establish prior to obtaining preliminary injunctive relief.
The party must show: 1) “that the injunction is necessary to
prevent immediate and irreparable harm that cannot be ade-
quately compensated by damages”; 2) “that greater injury
would result from refusing an injunction than from granting
it, and, concomitantly, that issuance of an injunction will not
substantially harm other interested parties in the proceed-
ings”; 3) “that a preliminary injunction will properly restore
the parties to their status as it existed immediately prior to
the alleged wrongful conduct”; 4) “that the activity it seeks
to restrain is actionable, that its right to relief is clear, and
that the wrong is manifest, or, in other words, must show that
it is likely to prevail on the merits”; 5) “that the injunction it
seeks is reasonably suited to abate the offending activity”;
and, 6) “that a preliminary injunction will not adversely
affect the public interest.” The burden is on the party who
requested preliminary injunctive relief. Warehime v.
Warehime, 580 Pa. 201, 209-210, 860 A.2d 41, 46-47 (2004).

Here, a preliminary injunction is necessary to prevent
immediate and irreparable harm and greater injury would
result from refusing an injunction than from granting it.
Selective has suffered the loss of trained and valued employ-
ees as well as anticipated benefits from a continuing busi-
ness relationships with the Defendants. Further, an entry of
a preliminary injunction will not result in harm to the
Defendants as they are free to pursue other services from
companies operated by those other than Selective’s former
employees.

Relief in the form of a preliminary injunction restores the
parties to the status as it existed immediately prior to the
alleged wrongful conduct. That is, the contractual ties
between the Defendants and Selective’s former employees
will no longer exist; dissolution of the contractual bonds
between the Defendants and Iceburgh restores the parties to
where they were before the breach.

Plaintiff is likely to prevail on the merits considering that
he has conclusive proof that the Defendants entered into
these non-hire agreements with Selective and subsequently
entered into service/product agreements with Selective’s
former employees in violation of the non-hire provisions.
Further, in order to halt the offending activity on the part of
the Defendants a preliminary injunction is required. This is
the only available remedy which restores the parties to the
status quo before the breach and prevents further violation
of the contractual terms.

The issuance of the preliminary injunction will not adverse-
ly affect the public interest. The Defendants are free to con-
tract for computer software and services with other entities
and Iceburgh is free to solicit potential customers other than
those which have non-hire agreements with Selective.

For the above reasons, Plaintiff ’s request for Preliminary
Injunction will be granted.

BY THE COURT:
/s/Ward, J.

1 Plaintiff has entered into a settlement with West Penn
Financial Services. Therefore, West Penn Financial Services
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is excluded from all discussions regarding the “Defendants”
in this Memorandum.
2 The Agreements provide in pertinent part that: “Customer
agrees not to hire, offer to hire, subcontract or otherwise
contract with any of Selective’s current or past employees
for a period of two years beyond the termination date of this
Agreement.”
3 Although Selective and the Worthington Defendants contin-
ued to do business beyond the December 31, 1999 date, no
formal contract was entered into.
4 We do not reach the question of which Worthington
Defendant was the proper party to sue.
5 A letter to a potential customer dated August 7, 2007 states
“You may not recognize the company name on the letterhead
[ICEBURGH], but we think that it will become familiar to
you very quickly. You have known us as Jack Ingraham,
Karen DeZort and Chris Marvin. However, as of August 20,
2007, we are launching a new company called Iceburgh
Solutions, LLC.”

M. Marlin Metz v.
Manjit Khara, Rattan Deep Singh Virk,

and Daljit S. Khara
Limited Liability Company Operating Agreement—Breach
of Contract—Fiduciary Duties—Promissory Estoppel—
Tortious Interference with Contractual Relationship

1. Limited liability company member (“Partner A”) sued
fellow member (“Partner B”) pursuant to an operating
agreement and sued others for interference with contractual
relations.

2. Partner B filed preliminary objections demurring to
Count I (Breach of Contract).

3. The Court denied the preliminary objections and found
that a cause of action existed to the extent that the alleged
breach was of a promise memorialized in a writing signed by
the partners.

4. Partner B filed preliminary objections to Count II
(Breach of Fiduciary Duty) and Count III (Promissory
Estoppel) claiming these two (2) counts are barred by the
“gist of the action” doctrine, because Partner B has no fidu-
ciary duty to Partner A, and because expectation damages
are not recoverable on a promissory estoppel claim.

5. The Court denied the preliminary objections to Count
II finding a separate cognizable cause of action against
Partner B, but granted the preliminary objections to Count
III because Partner A lacked a written agreement establish-
ing the requisite duty of Partner B.

6. The remaining defendants filed preliminary objections
alleging that Partner A failed to state a cause of action for
interference with contractual relations.

7. The Court denied these preliminary objections and
found that Partner A had sufficiently pled this Count.

(Robert A. Crisanti)

Herbert A. Terrell for Plaintiff.
Bernard D. Marcus for Defendants.

No. GD-07-025073. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Ward, J., June 25, 2008—This case involves a claim for

breach of a limited liability company operating agreement
and alleged interference with one member’s performance
under the agreement. M. Marlin Metz (the “Plaintiff”) and
the Defendant Manjit Khara (“Manjit”) formed MK Group,
LLC (“MK Group”) in August 2006. The parties created MK
Group for the specific purpose of establishing a Subway
sandwich shop.

It is Plaintiff ’s contention that Defendant Manjit
breached the MK Group Operating Agreement by failing to
follow through with assurances of complete capitalization or
of additional funding for new business ventures. Plaintiff ’s
Complaint also includes claims for “breach of fiduciary
duty” and “promissory estoppel” against Defendant Manjit.
Additionally, Plaintiff contends that Defendants Rattan Deep
Singh Virk (“Virk”) and Daljit S. Khara (“Daljit”) tortiously
interfered with Plaintiff ’s existing contractual relationship
with Defendant Manjit by persuading or inducing him not to
engage or invest in new or additional business with Plaintiff.

Currently before the Court are Preliminary Objections
filed by the Defendants Manjit, Virk and Daljit.

Defendants’ first preliminary objection is a demurrer to
Count I of the Plaintiff ’s Complaint (Breach of Contract). “A
preliminary objection in the nature of a demurrer is proper-
ly granted where the contested pleading is legally insuffi-
cient. Preliminary objections in the nature of a demurrer
require the court to resolve the issues solely on the basis of
the pleadings; no testimony or other evidence outside of the
complaint may be considered to dispose of the legal issues
presented by the demurrer. All material facts set forth in the
pleading and all inferences reasonably deducible therefrom
must be admitted as true.” Hess v. Fox Rothschild, LLP, 925
A.2d 798, 805 (Pa.Super. 2007).

Defendants contend that Defendant Manjit was not
required to invest in any new or additional business or invest
any additional capital into MK Group under the terms of the
MK Group Operating Agreement. Thus, Plaintiff cannot
recover damages for injuries allegedly incurred as a result
of Defendant Manjit’s decision not to engage or invest in new
or additional business.

Pennsylvania’s Limited Liability Company Law provides
that “[a] promise by a member to contribute to a company is
not enforceable unless set out in a writing signed by the
member.” 15 Pa.C.S.A. §8931(b). It is alleged in Count I of
Plaintiff ’s Complaint that pursuant to the MK Group
Operating Agreement, Defendant Manjit promised Plaintiff
that he would fully contribute his share of capital to the enti-
ty. Because Plaintiff alleges that this promise is memorial-
ized in a writing signed by the member, if proven, it may be
enforceable.1

Plaintiff further contends in Count I of his Complaint that
“[w]hen [Defendant] Manjit failed or refused to fully con-
tribute his share of capital to MK he additionally promised
or assured Plaintiff that any shortfall in his initial contribu-
tion would be ‘made good’ by investments in new or addition-
al business of which Manjit and Plaintiff would enter into.”
Plaintiff is in essence contending that Defendant Manjit
promised contributions to new investments or additional
business as a substitute for the original capital he promised
to provide under the Operating Agreement. However,
Plaintiff has made no allegation nor has he attached any
exhibits to the Complaint revealing that this promise of sub-



page 54 volume 157  no.  3Supplement to The Lawyers Journal

stitute capitalization is set forth in a writing.2 Thus,
Plaintiff ’s breach of contract claim based on Defendant
Manjit failure to engage or invest in new or additional busi-
ness will be dismissed pursuant to 15 Pa.C.S.A. §8931(b).

Defendants’ second Preliminary Objection is a demurrer
to Count II (Breach of Fiduciary Duty) and Count III
(Promissory Estoppel) of Plaintiff ’s Complaint.

Defendants claim that Counts II and III are barred by the
“gist of the action” doctrine, since the relief sought by these
two counts is precisely the same relief sought in the breach
of contract claim. Further, it is argued that Count II should
be dismissed for failing to state a claim because plaintiff has
not identified any duty that would have required Defendant
Manjit to participate and fund the proposed business ven-
tures. Additionally, Defendants contend, that Count III
should be dismissed in part because Plaintiff has not alleged
that Defendant Manjit ever promised to pay him for his time
and expenses related to the additional business ventures and
because Plaintiff ’s claims for expectation damages are not
recoverable on a promissory estoppel claim.

“The gist of the action doctrine acts to foreclose tort
claims: (1) arising solely from the contractual relationship
between the parties; (2) when the alleged duties breached
were grounded in the contract itself; (3) where any liability
stems from the contract; and (4) when the tort claim essen-
tially duplicates a breach of contract claim or where the suc-
cess of the tort claim is dependent on the success of a breach
of contract claim.” Reardon v. Allegheny College, 926 A.2d
477, 486 (Pa.Super. 2007).

With respect to Count II (Breach of Fiduciary Duty),
Plaintiff claims that Defendant Manjit breached his duty of
loyalty and fair dealing to Plaintiff in the following ways in
Paragraph 40 of his Complaint:

a. By allowing the other named defendants here to
persuade or influence his decisions in regard to the
business and the other business investments of
opportunities of MK.

b. By failing to disclose to Plaintiff that his deci-
sions or opinions, as related to MK were controlled,
dependent upon, or influenced by the other named
defendants herein.

c. By allowing the other named defendants to tacit-
ly act as members of MK.

d. By allowing Defendant Virk to collect fees from
MK which said fees were Manjit’s personal expenses.

The conduct at issue in the breach of fiduciary claim is
not the same conduct for which Defendant seeks recovery
under the breach of contract claim. In Count II Plaintiff is
not seeking liability resulting solely from contract entered
into by the parties; nor does the breach of fiduciary duty
claim duplicate the breach of contract claim.

With respect to the issue of fiduciary duties imposed on
members of limited liability companies, the Pennsylvania
LLC law provides that: “the member has no right to appro-
priate for personal use property belonging to the company. It
is intended that the courts will fashion rules in appropriate
circumstances by analogy to principles of corporate or part-
nership law to deal with situations such as oppression of
minority members, actions taken in bad faith, etc. See 15
Pa.C.S. §110.” 15 Pa.C.S.A. §8943

In many ways the relationship between two equal mem-
bers in a limited liability company is akin to a partnership.
And under Pennsylvania common law dealing with partner-
ship: “One should not have to deal with his partner as though
he were the opposite party in an arms-length transaction.

One should be allowed to trust his partner, to expect that he
is pursuing a common goal and not working at cross-purpos-
es.” Clement v. Clement, 436 Pa. 466, 468, 260 A.2d 728, 729
(1970). Instantly, Plaintiff alleges that Defendant Manjit was
acting contrary to the interests of MK Group at the behest of
Defendants Virt and Daljit. These factual allegations make a
theory of breach of fiduciary duty cognizable. Therefore, the
Preliminary Objections in the nature of a demurrer to Count
II of the Plaintiff ’s Complaint will be overruled.

Regarding Plaintiff ’s claim for promissory estoppel:
“Where there is no enforceable agreement between the par-
ties because the agreement is not supported by considera-
tion, the doctrine of promissory estoppel is invoked to avoid
injustice by making enforceable a promise made by one
party to the other when the promisee relies on the promise
and therefore changes his position to his own detriment.”
Crouse v. Cyclops Industries, 560 Pa. 394, 402, 745 A.2d 606,
610 (2000). The doctrine of promissory estoppel dispenses
with the requirement of consideration where justice
requires; however, it does not dispense with the requirement
of a writing. See Borrello v. Lauletta, 455 Pa. 350, 317 A.2d
254 (1974) (holding that the principles of estoppel may not
be invoked against the operation of the statute of frauds). In
other words, where the law demands that a particular agree-
ment must be in writing to be enforceable, a plaintiff cannot
circumvent this requirement by brining a claim for promis-
sory estoppel.

As noted above, 15 Pa.C.S.A. §8931(b) requires that a
promise by a member to contribute capital to a company
must be in writing to be enforceable. It is this Court’s ruling
that the doctrine of promissory estoppel may not be invoked
to circumvent 15 Pa.C.S.A. §8931(b). Thus, the Defendants’
Preliminary Objection to Count III of Plaintiff ’s Complaint
will be sustained.3

Defendants’ third and final preliminary objection to
Plaintiff ’s Complaint is that Plaintiff has failed to state a
claim for interference with prospective advantage. Plaintiff
alleges in his Complaint that Defendants Virk and Daljit
interfered with prospective advantage by advising and
encouraging Manjit to not enter into new or additional busi-
ness opportunities with Plaintiff and inducing, persuading
and/or causing Defendant Manjit to breach his agreement
with Plaintiff. Defendants contend that because Defendant
Manjit was not contractually obligated to engage or invest
in new or additional business the alleged “interference” by
Defendants Virk and Daljit did not cause Defendant Manjit
to breach the contract. Moreover, because Defendants Virk
and Daljit had a legitimate interest in the proposed busi-
ness ventures, their alleged interference was not wrongful
or improper.

For Appellant to prove the tort of interference with
prospective business relations, it must establish the follow-
ing: (1) a prospective contractual relation; (2) the purpose or
intent to harm the plaintiff by preventing the relation from
occurring; (3) the absence of privilege or justification on the
part of the defendant; and (4) the occasioning of actual dam-
ages resulting from the defendant’s conduct. InfoSAGE, Inc.
v. Mellon Ventures, L.P., 896 A.2d 616, 627 (Pa.Super. 2006).

Plaintiffs have sufficiently plead the elements required to
establish a prima facie case of interference with contractual
relations. Simply because Defendant Manjit was not contrac-
tually obligated to engage or invest in new or additional busi-
ness does not foreclose Plaintiff ’s claims for interference
with prospective contractual relations. An existing contrac-
tual right is not required to establish interference with
prospective contractual relations, there must only exist rea-
sonable likelihood or probability that transaction would
occur. Id.
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Furthermore, whether Defendants Virk and Daljit Khara
had a legitimate interest in the proposed business ventures
is an issue of fact that is inappropriately raised by prelimi-
nary objection, but which may constitute a defense to the
claim. Thus, Defendants’ Preliminary Objection to Count III
of the Plaintiff ’s Complaint will be overruled.

ORDER
AND NOW, this 25th day of June 2008, after argument

and consideration of the briefs filed, it is hereby ORDERED,
ADJUDGED AND DECREED that Defendants’ Preliminary
Objections to Plaintiff ’s Complaint are SUSTAINED in part
and OVERRULED in part:

1. Defendants’ Preliminary Objection to Count I
(Breach of Contract) is sustained in part. Plaintiff ’s
claims for breach of contract based on Defendant
Manjit Khara’s failure to engage in new or addi-
tional business including damages for “lost busi-
ness opportunity,” “loss of income from
Defendant’s failure or refusal to go forward with
investment in new or additional business,” and
“injury to his business and professional reputa-
tion,” are stricken. Plaintiff ’s other claims for
breach of contract are not dismissed, including his
claim for expenses incurred in connection with his
purported business development activities.

2. Defendants’ Preliminary Objection to Count II
(Breach of Fiduciary Duty) is overruled.

3. Defendants’ Preliminary Objection to Count III
(Promissory Estoppel) is sustained. Count III of the
Plaintiff ’s Complaint is dismissed with prejudice.

4. Defendants’ Preliminary Objection to Count IV
(Interference with Prospective Advantage) is over-
ruled.

BY THE COURT:
/s/Ward, J.

1 We note that there is an outstanding issue regarding
whether Plaintiff is the proper party to bring this claim.
However, this issue is not raised by the Defendant’s
Preliminary Objections and thus it will not be discussed.
2 Defendant alleges that pursuant to Schedule B of the MK
Group Operating Agreement, it was envisioned by the par-
ties that new or additional business investments would be
pursued. However, this is not the same as an allegation
which says that Schedule B states that Defendant Manjit
promised to invest in new or additional business as substi-
tute capital.
3 Having disposed of Plaintiff ’s claim for promissory estop-
pel on other grounds, the Defendants’ “gist of the action”
doctrine argument will not be addressed.

Daniel J. Zangrilli and
Dorothy M. Zangrilli, Appellants v.

Zoning Hearing Board of the Borough of
Dormont and the Borough of Dormont

Accessory Garage—Auto Repairs—Enforcement Notice

1. Appellants received Enforcement Notice for violating
zoning ordinance restricting use of garage as “accessory

building for the storage of motor vehicles where no repair of
motor vehicles is done.”

2. Neighbor complained that Appellants were working on
a vehicle using paint, power tools, and car jacks. Appellants
argued that the Commonwealth Court, in a prior case involv-
ing the same parties, Zangrilli v. Zoning Hearing Board of
Borough of Dormont, 692 A.2d 656 (Pa.Cmwlth 1997) held
that landowners have the right to repair their personal vehi-
cles in their personal garages. The Court found that this was
mere dicta and that the Commonwealth Court did not
explain what constituted simple repairs or standard mainte-
nance, and that the painting of one’s car does not seem to fall
under either of those categories.

(Lynn E. MacBeth)

Albert J. Zangrilli, Jr. for Appellants.
David Raves for Zoning Hearing Board of the Borough of
Oakmont.
Thomas H. Ayoob, III for Borough of Oakmont.

No. SA 07-001491. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., October 7, 2008—Appellants, Daniel J. and

Dorothy M. Zangrilli, are a married couple who own a
home located in a R-2 District in the Borough of Dormont.
Accessory to their home is a private residential garage.
The use of the garage for auto repairs has been the subject
of litigation since 1995. The Borough of Dormont Zoning
Ordinance (“Ordinance”) provides in Chapter 210, Section
7 that a private garage is an accessory building for the
storage of motor vehicles “where no repair of motor vehi-
cles is done.”

On March 27, 2007, complaints were received from a
neighbor that appellants were working on a vehicle in the
garage. An officer who was dispatched smelled paint, heard
the use of power tools, and witnessed a car on jacks being
worked on by Mr. Zangrilli. A Civil Complaint at A.R. 07-
8044 was initiated and by agreement of the parties, it was
consolidated with the later violation.

On July 9, 2007, another complaint was received and an
officer was dispatched again. Again the smell of paint was
apparent and Mr. Zangrilli was working on a vehicle. An
Enforcement Notice was issued to Mr. Zangrilli, which was
appealed to the Zoning Hearing Board of the Borough of
Dormont. The Board denied appellants request for relief and
this timely appeal followed.

Where no additional testimony is taken, this court’s scope
of review is limited to a determination of whether the Board
committed an error of law, abused its discretion, or made
findings not supported by substantial evidence. Mars Area
Residents for Safe Community v. Zoning Hearing Bd., 529
A.2d 1198, 1199 (Pa.Cmwlth. 1987). “Substantial evidence“
is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. Hertzberg v. Zoning Bd.
Of Adjustment, 721 A.2d 43, 46 (Pa.Cmwlth. 1998).

In regard to the first violation appellants argue that it
should be dismissed because no enforcement notice was
issued as required by the MPC. City of Erie v. Freitus, 681
A.2d 840, 842 (Pa.Cmwlth. 1996); 53 P.S. §10616.1(c).
However, on July 23, 2007, an enforcement notice for both
the March 23, 2007 and July 9, 2007 violations was issued.

Next, appellants argue that the evidence pertaining to the
July 9 incident should be suppressed because it was
obtained illegally. However, the evidence presented to the
the Board was conflicting, with Mr. Zangrilli arguing that the
officer entered without permission and the officer claiming
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that he was allowed to enter. Therefore, there was substan-
tial evidence for the Board to find that there was no illegal
search and seizure of appellants’ garage. The Board, as find-
er of fact, is the sole judge of credibility of witnesses. Abbey
v. Zoning Hearing of the Borough of East Stroudsburg, 559
A.2d 107, 111 (Pa.Cmwlth. 1989). Therefore, this court will
not interfere with the credibility determinations of the
Board. McDonald v. Zoning Bd. Of Adjustment, 577 A.2d 240,
241 (Pa.Cmwlth. 1990).

Additionally, appellants argue that in a prior case,
Zangrilli v. Zoning Hearing Bd. of Borough of Dormont, the
Commonwealth Court of Pennsylvania held that landowners
have the right to repair their personal vehicles in their per-
sonal garages. The Court stated “for a landowner to do sim-
ple repairs or standard maintenance on his or her own vehi-
cle is the common understanding and practice in most
communities.” Zangrilli v. Zoning Hearing Bd. of Borough of
Dormont, 692 A.2d 656, 660 (Pa.Cmwlth. 1997). However,
this was mere dicta and the Court did not go on to explain
what constituted simple repairs or standard maintenance.
The painting of one’s car does not seem to fall under either
of those categories.

The language in the Ordinance is straightforward and
unambiguous. There is substantial evidence to support the
ruling by the Board that the Appellants violated the ordi-
nance on two occasions. The ruling of the Board is
affirmed.

Evan Nauman, Douglas Graham,
Timothy McVeagh, and Michael Ressler,

Appellants v.
City of Pittsburgh

Zoning Board of Adjustment v.
City of Pittsburgh v.

Phillip Coblitz, Intervenor
Zoning—Variance—Setback Requirement—Occupancy
Permit—Untimely Appeal

1. Property owner obtained occupancy permit and com-
menced construction on premises with a 50-foot setback
requirement. The intended use, a vehicle/equipment repair
business, had a 60-foot setback requirement. Permit was
issued based on zoning administrator’s advice that no vari-
ance was needed if setback line of new building was at least
as far back as the building on the adjacent property.

2. Surrounding property owners filed an appeal more
than thirty days after permit issued and construction com-
menced. Despite having had notice of the issuance of the
permit, appellants filed appeal after several months had
passed. The Board determined that the appeal was untimely,
and the Court affirmed the Board’s finding.

(Lynn E. MacBeth)

Arnold M. Horovitz for Appellants.
Joel P. Aaronson for Intervenor.
Lawrence H. Baumiller for City of Pittsburgh and City of
Pittsburgh Zoning Board of Adjustment.

No. SA 08-000374. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., October 22, 2008—Phillip Coblitz (“Coblitz”)

was the owner of a piece of property located on the corner of
Woodworth Street and Baum Boulevard in Bloomfield on
which he operated an auto tune-up business. In 2004, a
developer who wanted to purchase the property approached
Coblitz. Coblitz agreed to sell the property on the condition
that he could secure zoning approval to relocate the auto
tune-up business to a piece of property that he owned locat-
ed diagonally across the street (“Initial Relocation
Property”).

The Initial Relocation Property was located in a LNC,
Local Neighborhood Commercial zoning district. In a LNC
district a vehicle/equipment repair business is a special
exception, which requires a 60-foot setback for the rear
property line. However, since the Initial Relocation Property
only had a 35-foot setback Coblitz applied to the City of
Pittsburgh Zoning Board of Adjustment (“the Board”) for a
rear yard setback variance. The application for variance was
granted on February 10, 2005. On March 18, 2005, appellants
filed an appeal with the Court of Common Pleas of Allegheny
County, which ultimately overturned the Board’s decision to
grant the variance.

In March of 2005, Coblitz purchased property
(“Additional Property”) adjacent to the Initial Relocation
Property. The Additional Property had a 50-foot frontage and
combined with the Initial Relocation Property, they form a
new parcel (“the New Relocation Property”).

On May 10, 2005, Coblitz’s attorney met with the Zoning
Administrator of the City of Pittsburgh. He advised the
attorney that if the setback line of the building on the New
Relocation Property was at least as far back as the building
on the adjacent property, then no variance was needed. In
reliance on this advice Coblitz submitted an Occupancy
Permit Application for the New Relocation Property on June
13, 2005, which was approved the same day. Construction on
the building commenced August 17, 2005, and was complet-
ed April 8, 2006. Appellants, who are surrounding property
owners, filed this appeal May 31, 2006.

Where no additional testimony is taken, this court’s scope
of review is limited to a determination of whether the Board
committed an error of law, abused its discretion, or made
findings not supported by substantial evidence. Mars Area
Residents for Safe Community v. Zoning Hearing Bd., 529
A.2d 1198, 1199 (Pa.Cmwlth. 1987). “Substantial evidence“
is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. Hertzberg v. Zoning Bd.
Of Adjustment, 721 A.2d 43, 46 (Pa. 1998).

Section 923.02.D of the Pittsburgh Zoning Code requires
an appeal within 30 days of the Board’s determination,
action or decision. “Since there is no requirement that a zon-
ing officer give notice of the approval of most zoning appli-
cations, the practical effect of the Code is to permit an
appeal by a protestant filed within 30 days of the issuance of
a permit, or promptly after the protestant learns of its
issuance.” Ryan, Pennsylvania Zoning Law and Practice,
§9.4.3; Mars, at 1200. Therefore, actual notice is not
required. Berryman v. Wyoming Borough Zoning Hearing
Bd., 884 A.2d 386, 389 (Pa.Cmwlth. 2005). “Rather than for-
mal notice, the event which begins the appeal period is
either actual notice of permit issuance or a circumstance
which would give a person reason to believe that approval
had been given.” Id. at 390. In Berryman the beginning of
construction was held to be enough to put the aggrieved par-
ties on notice not the date they received actual notice. Id. 9

In the current case appellants had numerous signs to
alert them to the fact that a new building permit had been
issued. Appellee’s attorney advised appellants’ attorney that



january 30 ,  2009 page 57Supplement to The Lawyers Journal

appellee had received a new zoning approval on June 22,
2005, during a status conference. Construction of the build-
ing commenced on August 17, 2005, and within months it
was apparent that the building was located in a different
location than allowed in the original permit. Appellants’
attorney even admitted he was advised that a new building
permit had been issued.

Additionally, appellants’ attended a Planning Commission
hearing on October 25, 2005, at which a detailed design plan
for the new building permit was shown to and approved by
the Planning Commission. In response to the objection of one
of the appellants’ at that meeting, appellee agreed to reduce
one of the setback lines. In fact, the building was completed
more than 30 days prior to the appeal being made.

Based on these factors it can be determined the Board’s
decision was based on substantial evidence. Therefore, the
decision of the Board that appellants’ appeal was untimely
is upheld.

ORDER OF COURT

AND NOW, this 21st day of November, 2008, it is
ORDERED that the appeal is denied and decision of the City
of Pittsburgh Zoning Board of Adjustment is hereby
affirmed.

BY THE COURT:
/s/James, J.

Ross Mendicino, Annunziato Reilsono and
Jessica Reilsono, Appellants v.

Aleppo Township, Appellee
Amendment to Subdivision Plan—Minor v. Major
Subdivision—Timeliness

1. Appellants filed an application in accordance with the
Township’s Subdivision and Land Development Ordinance
seeking a minor amendment to a subdivision plan. Although
Appellants first approached the Planning Commission in
November of 2006, they claimed they were discouraged from
filing the application at that time because there was no quo-
rum for the November meeting.

2. In the meantime the Township enacted a new ordi-
nance effective November 20, 2006 which effectively acted
to prevent Appellants from obtaining a minor subdivision.

3. Appellants then submitted their application in
December, and it was rejected because it did not comply
with the new ordinance. Because the new ordinance was
properly enacted and not challenged within 30 days, the
Court affirmed the Board’s denial and found that it properly
applied the new ordinance, and did not apply it retroactive-
ly since the application was received after the new ordinance
was adopted.

(Lynn E. MacBeth)

Chrystal C. Tinstman for Appellants.
Harlan S. Stone for Aleppo Township.

No. SA 07-001377. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., October 27, 2008—This Appeal arises from the

decision of the Aleppo Township Board of Commissioners

(“Board”) dealing with vacant land in Aleppo Township,
Allegheny County, Pennsylvania, owned by Ross Mendicino.
Mr. Mendicino has entered into an agreement with
Annunziato and Jessica Reilsono because the Reilsonos want
to purchase two lots on his vacant land to construct a single
family home. Mr. Mendicino and the Reilsonos (“the
Appellants”) first approached the Aleppo Township Planning
Commission in November of 2006, seeking to amend an old
subdivision plan from the 1970’s to allow the subdivision.
They were informed that they could not rely on amending the
old subdivision, but would have to submit a new Application
and a new plan. They also claim that they were discouraged
from filing the Application at that time because there was no
quorum for the November meeting. In the meantime, the
Township enacted an amended Ordinance 2006-05, effective
November 20, 2006, which effectively acts to prevent the
Appellants from obtaining a minor subdivision.

On December 6, 2006, the Appellants filed an Application
in accordance with the Township’s Subdivision and Land
Development Ordinance (“SALDO”). The Township
informed them that their Application was defective because
the land had been subdivided before and, therefore, it must
be designated as a major and not a minor subdivision. Article
III, Section 3.3.3 of the SALDO (effective November 20,
2006) provides:

Where a lot or tract has been previously subdivid-
ed to create two or more lots, and such subdivision
or subdivisions have been recorded, all subsequent
subdivisions of the residual remaining tract of land
shall be reviewed as a major subdivision and be
subject to all applicable provisions of the
Subdivision and Land Development Ordinance.

The Appellants claim that under Article III, Section 3.3 of
the Township’s old SALDO, their plan would have been char-
acterized as a minor subdivision and subject to final
approval. The Appellants filed an amended Application on
February 8, 2007 seeking preliminary approval for a full sub-
division plan. The Planning Commission approved it subject
to several conditions. However, the Board voted not to accept
the Planning Commission’s recommendation and referred
the matter back to them. The Township Solicitor advised the
Appellants that their plan needed to comply with the
requirements of Section 3.10.2 of the SALDO. On June 6,
2007, the Planning Commission voted to deny the
Application. At a Township meeting on June 11, 2007, the
Board accepted the Planning Commission’s recommendation
and denied the Appellants’ Application. It is from that deci-
sion that the Appellants appeal.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Township properly complied with procedures when
they enacted Ordinance 2006-05. They followed the
Municipalities Planning Code (“MPC”) in creating and
adopting Ordinance 2006-05. As early as June 12, 2006, the
Township discussed amending the Ordinance (R.R. 89). The
Chairman of the Planning Commission presented the pro-
posed amendments at a public meeting in accordance with
Section 505 of the MPC. The Ordinance was advertised on
November 2 and November 9 in accordance with Section
506. The Ordinance was finally adopted following an adver-
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tised public meeting on November 20, 2006, where the Board
voted unanimously to adopt it. However, even assuming that
there were some procedural defect in the enactment of
Ordinance 2006-05, the Appellants’ challenge is time-barred
pursuant to the Judicial Code, 42 Pa. C.S. §5571 (c)(5). They
failed to challenge the Ordinance within 30 days of
November 20, 2006 and are now barred from doing so.

Ordinance 2006-05 governs the Appellants’ Application.
The Appellants claim that the Township erred in applying
amended Ordinance 2006-05, to their Application because it
was not in effect when Mr. Mendicino previously subdivided
his Property. They assert that their Application should be
treated as a “minor subdivision” because it is the first subdi-
vision on that tract of land with Ordinance 2006-05 in effect.
They claim that the Township incorrectly retroactively
applied Ordinance 2006-05. However, the Township did not
receive Appellants’ first Application until December 6, 2006,
which is after Ordinance 2006-05 was adopted. The MPC
states that the Township must apply the ordinance which is
in effect when the application was filed. 53 P.S. §10508(4).
Ordinance 2006-05 was in effect on December 6, 2006.

The Township was reasonable in denying the Appellants’
Application because it failed to meet the requirements of
Ordinance 2006-05. Section 105 of the MPC describes the
broad scope of the Code as:

to protect and promote citizen safety, health and
morals, accomplish coordinated development, pro-
mote energy conservation, provide for the general
welfare by guiding and protecting development
and growth and permit municipalities to minimize
such problems as may presently exist or which may
be foreseen.

Ordinance 2006-05 “promotes the public health, safety or
general welfare and the means used to achieve that goal or
the ordinance are substantially related to the end sought.
Hopewell Twp. Board of Supervisors v. Golla, 428 A.2d 701,
702-703 (Pa. 1981).

Based upon the foregoing, the decision of the Aleppo
Township Board of Commissioners is affirmed.

Township of Marshall v.
Marshall Township Zoning Hearing Board

Zoning—Interpretation of Zoning Ordinance—Storage vs.
Display for Sale

1. Duro-Shed sought approval for use and occupancy per-
mits to “utilize the premises as a retail sale location with the
outdoor display of product,” and planned to display eight or
nine outdoor sheds on the property. The sheds would be mod-
els and not for sale or for storage.

2. The Township denied the Application, finding that it
violated the zoning ordinance prohibiting outdoor storage,
defined as “the keeping, in an unroofed area, of any goods,
junk, material, merchandise or vehicles in the same place for
more than twenty-four (24) hours.” The Board, however,
determined that the proposed use did not constitute outdoor
storage, and Township appealed.

3. The Court agreed with the Board that, although the
ultimate purpose of outdoor sheds is storage, Duro-Shed’s
stated purpose was to display them for sale, which is permit-
ted by the ordinance. Applicant was unable to display the

sheds indoors and they were not using them for storage. The
Board had the authority to interpret the zoning ordinance,
and, according to the Municipalities Planning code, the ordi-
nance is to be construed in favor of property owners and
against any implied extension of the restriction.

(Lynn E. MacBeth)

Blaine Lucas for Township of Marshall.
Patricia L. Dodge for Marshall Township Zoning Hearing
Board.

No. SA 08-000459. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 20, 2008—This appeal arises from

the decision of the Marshall Township Zoning Hearing
Board (“Board”) dealing with Property owned by Duro-
Shed, Inc. located at 16085 Perry Highway in Marshall
Township. The Property is located in the Route 19 Boulevard
Zoning District (“RB District”).

Duro-Shed sought approval for use and occupancy per-
mits to “utilize the premises as a retail sale location with the
outdoor display of product.” (RR. 42) Duro-Shed planned to
display eight or nine outdoor sheds on the Property. The
sheds would be models and not for sale or for storage. The
Township denied the Application finding that the plan was in
violation of Section 208-2902 of the Marshall Township
Zoning Ordinance (“Ordinance”). Section 208-2902 defines
“outdoor storage” as “the keeping, in an unroofed area, of
any goods, junk, material, merchandise or vehicles in the
same place for more than twenty-four (24) hours.” “Outdoor
storage” areas are not permitted in the RB District. The
Board determined that Duro-Shed’s proposed use does not
constitute “outdoor storage” as defined by the Ordinance.
The Township has filed the instant Appeal.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637 (Pa. 1983).

The Township claims that the Board misinterpreted the
meaning of “outdoor storage” in their decision. The Board
found that Duro-Shed’s display sheds do not represent “out-
door storage” as defined by Section 208-2902 of the
Ordinance. The Zoning Officer determined that the display
sheds represent either “goods,” “merchandise” or “materi-
al.” The Board found that although the ultimate purpose of
outdoor sheds is storage, Duro-Shed’s stated purpose is to
display them for sale, which Section 208-301 permits in the
RB District. Duro-Shed is unable to display the sheds
indoors and they are not using them for storage. The Court
agrees. The Municipalities Planning Code (“MPC”) permits
the Board to interpret the language in zoning ordinances and
states that ordinances shall be construed in favor of proper-
ty owners and against any implied extension of the restric-
tion. 53 P.S. §10603.1. Therefore, the Board correctly, and
within their authority, interpreted the Ordinance and the
meaning of “outdoor storage.”

For the reasons set forth in this Opinion, the decision of
the Marshall Township Zoning Hearing Board is affirmed
and the Appeal is dismissed.

ORDER OF COURT
AND NOW, this 25th day of November, 2008, the decision
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of the Marshall Township Zoning Hearing Board is affirmed
and the appeal is dismissed.

BY THE COURT:
/s/James, J.

Daniel J. Selepec, et al. v.
Johnson and Johnson, Inc., et al.

Products Liability—Defective Design—Judgment
Notwithstanding the Verdict–Expert Testimony

1. Plaintiff, administrator of the estate of his wife,
brought a products liability action against a company, its
subsidiary, and its products distributor. The action was
based upon his wife’s death following bariatric surgery, dur-
ing which an endocutter, designed and manufactured by one
of the defendants, was used. Plaintiff asserted either a prod-
uct malfunction or defective design. Following a six-day
trial, the jury awarded Plaintiff five million dollars on a
defective design theory.

2. The bariatric surgery entailed dividing the stomach
into two parts, for which the endocutter would cut and staple
the sections. The decedent experienced difficulty several
hours after surgery, requiring surgeons to reopen the
abdominal cavity. The surgeons found that the stomach con-
tents had leaked into her abdomen due to a leak in the staple
line. The decedent suffered sepsis from the leak, despite
repair surgery.

3. Plaintiff asserted that the endocutter was defective as
it did not warn the surgeon when too much tissue was used
to safely form the staple. Although the staple may temporar-
ily hold, it may later come apart and result in leakage of
stomach contents. As surgeons cannot see the tiny staples
used by the endocutter, they cannot determine whether the
staples form properly.

4. Defendant requested a new trial or judgment notwith-
standing the verdict asserting that the endocutter was not
defective as a matter of law, that evidence was not admitted
regarding the alleged design defect and that no evidence was
admitted showing proximate cause of the decedent’s
injuries. Further, Defendant requested a new trial stating
that the jury’s findings were against the weight of the evi-
dence and comments made by Plaintiff ’s counsel during
opening and closing were improper.

5. The Court found that “social policy supports a finding
of Defendant’s liability,” as the “endocutter’s defect exposed
patients to a high risk of serious or fatal injury,” which is
“unavoidable” regardless of surgical skill. Although
Defendants sent a letter to doctors advising of the appropri-
ate tissue thickness for use of the endocutter, testimony
revealed that doctors are unable to make an accurate meas-
urement. The Court was persuaded by testimony that
showed the “likelihood of the occurrence of danger, even
when the surgeon exercised care and proper training.”

6. Two surgeons testified as experts, stating that the
product was defective and that the leakage occurring in the
staple line was not caused by anything other than stapler
failure. Defendant asserted that the opinions of the experts
were inadmissible due to lack of qualifications, no general-

ly accepted methodology, untimely-filed reports and sup-
plemental reports exceeding scope of initial reports. The
first doctor had a thirty-year career in the industry of
research, development and consultation, as well as forensic
failure analysis of medical devices. This surgeon had spe-
cific significant experience with surgical staples and sta-
pling devices, including consultation for a device manufac-
tured by the defendant. The Court found this doctor
qualified to testify on the issue of the endocutter’s defec-
tive design. The second surgeon also found to be qualified
testified regarding medical issues, as he had significant
experience with the specific bariatric procedure per-
formed on the decedent as well as the endocutter used. The
surgeon was trained on the endocutter’s use by Defendant
and used Defendant’s facility for training other surgeons.
This expert testified that a surgeon is unable to see the sta-
ples or evaluate safely.

7. The Court found the expert testimony was admissible
as generally accepted in the scientific community and based
upon the extensive experience of both surgeons who testi-
fied. Further, the Court found Defendant’s arguments
regarding the timeliness of the Plaintiff ’s expert reports
meritless, as they were submitted as rebuttal to Defendant’s
experts, and the issue was addressed in pre-trial motions.
Defendants deposed the doctors prior to trial.

8. Although Defendant contended that the product was
misused by the surgeon who performed the bariatric sur-
gery, the Court found no misuse of the product because no
evidence was submitted that it was used for other than the
intended purpose. Although “a defendant may not assert
comparative negligence in a products liability action,” it is
permissible to present evidence of misuse, or unforeseeable,
highly reckless or extraordinary use.

9. Finally, the Court found that statements made by coun-
sel regarding Plaintiff ’s development of cancer in support
of his loss of consortium claim were proper and not prejudi-
cial or improper. The comments by Plaintiff ’s counsel relat-
ing to not adding the doctor as a defendant and summary of
the law were found to be appropriate and not erroneous or
misleading.

(Angel L. Revelant)

Brian DelVecchio for Plaintiff.
John Richardson, Bryan Sgrignoli and C. James Zeszutek for
Defendants.

No. GD 04-17685. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., October 29, 2008—Plaintiff, Daniel J. Selepec,

individually and as Administrator of the Estate of Sandra L.
Selepec, deceased, filed a products liability action against
Defendants, Ethicon Endo-Surgery, Inc. (Ethicon), a sub-
sidiary company of Defendant Johnson and Johnson, Inc.,
seeking damages arising from fatal injuries suffered by
Plaintiff ’s decedent, Sandra Selepec. Defendants Cardinal
Health, Inc., t/d/b/a Cardinal Health, and Cardinal Health
414, Inc., t/d/b/a Cardinal Health, are the distributors of
products for Defendants Johnson and Johnson, Inc. and
Ethicon. The cause of action arose from Mrs. Selepec’s death
following bariatric surgery performed on Mrs. Selepec on
August 5, 2002. Plaintiff alleged that the endocutter, a device
used in Mrs. Selepec’s bariatric surgery, was defectively
designed and manufactured by Defendant Ethicon.

Mrs. Selepec underwent the bariatric surgical procedure
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which involved dividing the stomach into two parts: a gastric
pouch and a gastric remnant attached to the small intestine.
(Trial Transcript, pp. 215-17, hereinafter Tr.). The endocut-
ter was used to cut and staple the stomach into the two con-
stituent parts.

Following the surgery, Mrs. Selepec experienced difficul-
ties after a few hours and surgeons reopened the surgical
site and found that stomach contents had leaked into the
abdominal cavity due to a leak in the staple line. (Tr. pp. 274-
75). The repair surgery did not alleviate the sepsis suffered
by Mrs. Selepec and she died on August 26, 2002.

Plaintiff maintained that the endocutter was defective
because it did not warn the operating surgeon when there
was too much tissue in the endocutter’s jaws for staples to
safely form, even if the surgeon was careful and thoroughly
tested the line. (Tr. p. 350). The staples could hold the tissue
together temporarily but come apart later, resulting in the
leakage of stomach contents and other fluids. (Tr. pp. 355,
427-29). The surgeon cannot see the tiny staples and, there-
fore, cannot determine whether they have properly formed
in a particular case. (Tr. p. 186).

The case was heard by a jury from May 16, 2007 through
May 23, 2007. Plaintiff presented two alternative theories of
product defect: product malfunction and defective design.
The jury returned a Verdict in favor of Defendant on the
product malfunction theory and in favor of Plaintiff in the
amount of $5 million on the defective design theory.

Defendant filed a Motion for Post-Trial Relief which was
denied by Order of Court dated May 1, 2008. Defendant’s
timely appeal to the Pennsylvania Superior Court followed.

In its Statement of Matters Complained of on Appeal,
Defendant argues that the Court erred in refusing to enter
judgment notwithstanding the verdict and failing to order a
new trial because: 1) the endocutter is not defectively
designed as a matter of law; 2) Plaintiff failed to introduce
admissible evidence regarding the endocutter’s alleged
design defect; and 3) Plaintiff introduced no admissible evi-
dence showing that the endocutter’s alleged design defect
was the “cause of, let alone the proximate cause of, their
injuries.” (Statement of Matters Complained of on Appeal,
number 3).

Defendant further argues that the Court erred by refus-
ing to order a new trial because: 1) the jury’s findings that
the endocutter is defectively designed and that the design
defect was a proximate cause of Plaintiff ’s injuries were
against the weight of the evidence; and 2) the comments
made by Plaintiff ’s counsel during his opening and closing
arguments were improper and inflammatory.

The Court may enter judgment notwithstanding the jury’s
verdict only when the moving party is entitled to judgment
as a matter of law, or the evidence is such that no two reason-
able minds could disagree that the outcome should have
been for the movant. Davis v. Berwind Corp., 690 A.2d 186,
189 (Pa. 1997). This standard is satisfied when the record,
read in the light most favorable to the verdict winner and
affording the verdict winner the benefit of all doubts, con-
tains no competent evidence to support the verdict.
Pennsylvania Dept. of Gen. Servs. v. U.S. Mineral Prods. Co.,
898 A.2d 590, 604 (Pa. 2006). A new trial is proper when the
jury’s verdict is so contrary to the evidence as to shock one’s
sense of justice. Armbruster v. Horowitz, 744 A.2d 285, 287
(Pa.Super. 1999).

Defendant first argues that judgment notwithstanding the
verdict was appropriate because, as a matter of law, the
endocutter is not defectively designed. The Restatement
(Second) of Torts Section 402A regarding products liability
has been adopted as the law in Pennsylvania. Webb v. Zern,
220 A.2d 853 (Pa. 1966). Section 402A provides as follows:

1) One who sells any product in a defective condi-
tion unreasonably dangerous to the user or con-
sumer or to his property is subject to liability for
physical harm thereby caused to the ultimate user
or consumer, or to his property, if

a) the seller is engaged in the business of selling
such a product, and

b) it is expected to and does reach the user or
consumer without substantial change in the
condition in which it is sold.

2) The rule stated in Subsection (1) applies
although

a) the seller has exercised all possible care in
the preparation and sale of his product, and

b) the user or consumer has not bought the
product from or entered into any contractual
relation with the seller.

Restatement (Second) of Torts Section 402A (1965).
Under Section 402A, a plaintiff must prove the following:

1) that the product was defective; 2) that the defect existed
when it left the hands of the defendant; and 3) that the defect
caused the harm. Riley v. Warren Mfg., Inc., 688 A.2d 221,
224 (Pa.Super. 1997). The question of whether a product is
unreasonably dangerous is a question of law. Id.

In making this determination, Pennsylvania courts con-
duct a balancing test, considering such factors as “the grav-
ity of the danger posed by the challenged design; the likeli-
hood that such danger would occur; the mechanical
feasibility of a safer design; and the adverse consequences to
the product and to the consumer that would result from the
safer design.” Id., 688 A.2d at 225 (quoting Dambacher by
Dambacher v. Mallis, 485 A.2d 408, 423 n.5 (Pa.Super. 1984).

Other factors that may also be considered by the
court are:

1) The usefulness and desirability of the product—
its utility to the user and to the public as a whole.

2) The safety aspects of the product—the likelihood
that it will cause injury, and the probable serious-
ness of the injury.

3) The availability of a substitute product which
would meet the same need and not be as unsafe.

4) The manufacturer’s ability to eliminate the
unsafe character of the product without impairing
its usefulness or making it too expensive to main-
tain its utility.

5) The user’s ability to avoid danger by the exer-
cise of care in the use of the product.

6) The user’s anticipated awareness of the dangers
inherent in the product and their avoidability,
because of general public knowledge of the obvious
condition of the product, or of the existence of suit-
able warnings or instructions.

7) The feasibility on the part of the manufacturer,
of spreading the loss of setting the price of the
product or carrying liability insurance.

Riley, 688 A.2d at 225 (citing Dambacher, supra.)

If a judicial determination has been made that recovery
might be justified, then it is necessary for a jury to deter-
mine whether “the product left the supplier’s control lacking
any element necessary to make it safe for its intended use or
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possessing any feature that renders it unsafe for the intend-
ed use.” Schindler v. Sofamor, Inc., 774 A.2d 765, 772
(Pa.Super. 2001).

Here, social policy supports a finding of Defendant’s lia-
bility. The endocutter’s defect exposed patients to a high risk
of serious or fatal injury. (Tr. pp. 352, 702-03). The defect and
its risks are unavoidable, despite the best care or training of
the surgeon. (Tr. pp. 188-89, 725-28).

The seriousness of the danger posed by the challenged
design is clear; trial testimony included the likelihood of the
occurrence of the danger even when the surgeon exercised
care and had proper training. (Tr. pp. 188-89, 291-92, 350,
725-28). Further, the stapler could have been designed so that
it would not fire if tissue was too thick or the defect could
have been eliminated if the endocutter was equipped with a
measuring device as used in other staplers. (Tr. pp. 190-91).

Defendant did send a letter to doctors advising them to
select tissue of a specific miniscule thickness but surgeons
were unable to make this measurement accurately.
(Plaintiff ’s Exhibit 48). The doctor’s inability to avoid dan-
ger in the use of the product by the exercise of due care was
shown through the testimony of Plaintiff ’s experts.

While there are certainly benefits to society by the use of
the endocutter, the foregoing analysis shows that the utility
and benefit of this endocutter are outweighed by the danger
it poses. The Court properly denied Defendant’s motion for a
new trial on the grounds that the endocutter was not defec-
tively designed.

Defendant also argues that the Court erred by failing to
enter judgment notwithstanding the verdict because the
Plaintiff offered no admissible evidence regarding the
design defect and that the Court should have granted a new
trial because the jury’s conclusion that the endocutter was
defectively designed and that the defective design was the
proximate cause of the injury were against the weight of
the evidence.

Thomas Birdas, M.D., one of the two surgeons who per-
formed the repair surgery, stated in his operative report:
“What we found was a defect on the staple line both on the
left side of the gastric pouch as well as the gastric remnant.
These findings were consistent with mechanical stapler fail-
ure.” (Tr. pp. 274-75).

The second surgeon, Peter Naman, M.D., testified at trial:

This is the area that was—where the gastric stapler
was applied, and it was the continuation of the sta-
ple line, and towards the end of that staple line that
there were two defects, and basically indicating
that this—the defects were the result of the appli-
cation of the stapler apparatus.

(Tr. pp. 274-75).

Dr. Naman further testified that staple failure was the sole
cause of Mrs. Selepec’s condition:

Q. (Perer): Were you able to rule out any other
cause for the holes that you had found on either
side of the staple line other than the defective sta-
ple, mechanical stapler failure, as you put it?

A. (Naman): There was no other cause except a
technical problem, a mechanical problem, yes. (Tr.
p. 277).

Defendant argues that the opinions of Drs. Hetzel and
Leitman were inadmissible because: 1) they were not quali-
fied to offer them; 2) Drs. Hetzel and Leitman did not use a
generally accepted methodology to form their opinions; 3)
the reports in which they offered their opinions were not
timely filed; and 4) the supplemental reports exceeded the

fair scope of the reports that Drs. Hetzel and Leitman did
timely file.

The standard for qualification of an expert witness is a
liberal one and within the sound discretion of the trial judge.
Rauch v. Mike-Mayer, 783 A.2d 815 (Pa.Super. 2001). A wit-
ness may be qualified as an expert by knowledge, skill, expe-
rience, training or education. Pa. R.E. 702. The test for the
qualification of a witness as an expert is whether the witness
has any reasonable pretension to a specialized knowledge on
the subject under investigation. If he does, he may testify
and the weight to be given to such testimony is for the trier
of fact to determine. Miller v. Brass Rail Tavern, Inc., 664
A.2d 525 (Pa. 1995).

Dr. Hetzel was called by Plaintiff as an expert on the
issue of the endocutter’s defective design. Dr. Hetzel has a
Bachelor of Science degree, a Master’s degree and a Ph.D. in
chemistry. (Tr. p. 303). His thirty (30) year career in indus-
try has focused on research, development and consulting for
developing new products and he currently operates a con-
sulting practice in forensic failure analysis of medical
devices including the development of medical devices and
the demonstration that said medical devices are effective.
(Tr. pp. 304-05). He has significant experience developing
and evaluating medical devices including surgical staples.
(Tr. pp. 310-11). He worked as a consultant for Defendant
Ethicon on a stapling device for colon surgery and in identi-
fying polymers for stapling applications. (Tr. p. 307). His
voir dire testimony demonstrates that he is clearly qualified
to testify as an expert on the issue of the endocutter’s defec-
tive design.

Similarly, Dr. Leitman’s voir dire testimony showed his
qualifications to testify as an expert regarding the medical
issues in the case. Dr. Leitman is a board certified surgeon
with significant experience performing the surgical proce-
dure that Mrs. Selepec underwent as well as extensive expe-
rience using the subject endocutter. (Tr. pp. 174-91). Dr.
Leitman was trained by Defendant in the use of the endocut-
ter, and he trained other surgeons in the endocutter’s use at
Defendant’s training center. (Tr. pp. 163-64). Dr. Leitman
testified that the Defendant taught its surgeons that the
endocutter “clicked” when it was ready to safely deploy, and
that the surgeon is unable to see the tiny staples and evalu-
ate whether they are safe and is unable to palpate the tissue
within a fraction of a millimeter, the measurement critical to
safe staple formation. (Tr. pp. 174, 177-79, 186-91). Dr.
Leitman’s testimony concerned the issues regarding the
medical and surgical factors surrounding Mrs. Selepec’s
death. He did not testify regarding medical device develop-
ment, product testing or alternative design. Both Dr.
Leitman and Dr. Hetzel were well qualified to testify as
experts for Plaintiff.

Defendant further maintains that Drs. Hetzel and
Leitman’s testimony was inadmissible because of the
methodology or lack of methodology used to form their opin-
ions. Plaintiff relies on Frye v. U.S., 293 F. 1013 (D.C. Cir.
1923). In Frye, the court concluded that if a theory or practice
was reliable enough to have attained “general acceptance” by
the relevant scientific community, then it was reliable enough
to be presented before the trier of fact. Id. at 1014.

The Pennsylvania Superior Court has concluded that the
Frye “general acceptance” test:

Assures that those most qualified to assess the gen-
eral validity of a scientific method will have the
determinative voice by requiring that the principle
or discovery forming the basis for evidence pre-
sented at trial must have gained general accept-
ance in the particular field to which it belongs.
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Commonwealth v. Rodgers, 605 A.2d 1228, 1234 (Pa.Super.
1992).

Dr. Hetzel testified that his conclusion that the endocut-
ter was defective was based upon his experience in medical
device testing and development during his career and that
he has been qualified in other cases involving the subject
endocutter. He further testified that he is familiar with the
literature on these devices and the surgical procedure at
issue as well as having been involved in the design of many
medical devices; for thirty (30) years he has not only worked
on medical devices but also analyzed device failures in con-
junction with engineers, doctors and other scientists. (Tr. pp.
304, 308, 325-26).

He testified to the specific documents, drawings and
materials he reviewed, relied on the testimony of the sur-
geons in this case and Dr. Leitman’s opinions concerning the
cause of Mrs. Selepec’s staple line failure. He also reviewed
the medical literature regarding stomach wall thickness for
obese patients. (Tr. pp. 350-62, 427-29). He visited the
Defendant’s headquarters and reviewed numerous docu-
ments concerning the design, development, marketing, cus-
tomer feedback and government reports concerning the
endocutter. (Tr. pp. 352-54, 374-77, 419-29).

This recitation does not include all of the steps Dr. Hetzel
took in analyzing the endocutter as described in his lengthy
testimony. He testified to his own professional experience in
this field and reviewed numerous Ethicon documents con-
cerning this stapler, the reports and testimony of all the sur-
geons in this case, as well as other expert reports. He did not
employ novel methodology to his analysis. The Court proper-
ly admitted his testimony and expert opinions based on
methodology used generally in this field.

Similarly, Dr. Leitman used well-accepted methodology in
reaching his expert conclusions and did not employ novel
scientific methodology. His opinion concerned the medical
and surgical issues involved in this case. He reviewed the
pertinent medical records and deposition testimony, inter-
preting them using his knowledge and experience. (Tr. pp.
173, 189, 191, 195). He drew upon his extensive experience
as a general surgeon and his fifteen (15) years of performing
bariatric surgery including his experience using the endo-
cutter in his practice. (Tr. pp. 162-64). Defendant’s objection
that Dr. Leitman never test fired the endocutter is without
merit because he did not render an opinion regarding the
endocutter’s design from an engineering perspective. His
opinion concerned only medical and surgical issues. (Tr. pp.
165, 183-91). The Court properly admitted his expert testi-
mony before the jury.

Defendant further objects to the admission of the supple-
mental reports of both experts on the basis that they were
untimely filed. The reports to which Defendant objects were
submitted as rebuttal to the opinions of Defendant’s experts.
Moreover, Defendant filed two Pre-Trial Motions seeking to
limit or preclude the testimony of Drs. Leitman and Hetzel
or, in the alternative, to permit further discovery as to the
basis of those opinions on the grounds that the reports were
untimely filed. At pre-trial argument, Defendant’s counsel
stated: “We ask that either the reports be stricken or we have
the opportunity to take Hetzel’s deposition. And Dr. Leitman,
the same thing.” (Tr. p. 31). The Court granted the request
and Defendant took the depositions of both Dr. Leitman and
Dr. Hetzel. Defendant now has no reason to complain. The
supplemental reports of Drs. Leitman and Hetzel were prop-
erly admitted.

Defendant next argues that the Court erred by refusing to
enter judgment notwithstanding the verdict or failing to
order a new trial because Plaintiff failed to introduce admis-
sible evidence showing that the design defect was the proxi-

mate cause of Plaintiff ’s injury. Specifically, Defendant con-
tends that the endocutter was misused by Dr. Athan
Georgiades, the surgeon who performed the operation, and
that Dr. Georgiades’ misuse must be considered a supersed-
ing cause of Plaintiff ’s injury.

In a products liability case, plaintiff must not only prove
that the product was defective, but also that the plaintiff ’s
injuries were proximately caused by the defect. Davis v.
Berwind Corp., supra at 191. While a defendant may not
assert comparative negligence in a products liability action,
Pennsylvania courts allow a defendant to introduce evidence
of misuse of a product when it relates to the element of cau-
sation. Charlton v. Toyota Industrial Equip., 714 A.2d 1043,
1047 (Pa.Super. 1998). “Misuse” of a product in this context
refers to use in a manner that differs from its intended pur-
pose which is unforeseeable, highly reckless or extraordi-
nary. Madonna v. Harley Davidson, Inc., 708 A.2d 507, 509
(Pa.Super. 1998).

There was no evidence in this case that Dr. Georgiades
used the endocutter other than for its intended purpose.
There was no evidence that his manner of use of the device
was unforeseeable, highly reckless or extraordinary.
Instead, the testimony of the experts, as well as the testimo-
ny of Dr. Georgiades, amply demonstrated that the endocut-
ter’s defect caused the harm suffered by Mrs. Selepec.

Finally, Defendant argues that Plaintiff ’s counsel made
improper and inflammatory comments in his opening and
closing arguments to the jury. Defendant objects to counsel’s
statements regarding the development of Daniel J. Selepec’s
cancer after Sandra Selepec’s death. Plaintiff ’s mention of
Mr. Selepec’s cancer in the year following his wife’s death
related to Mr. Selepec’s claim for loss of consortium against
Defendant due to his wife’s death. The fact that Mr. Selepec
was deprived of his wife’s companionship, society and com-
fort during this period of time was testified to at trial. This
was not prejudicial or inflammatory evidence.

Defendant also argues that it was prejudiced by
Plaintiff ’s mention of Defendant’s decision not to add Dr.
Georgiades as a Defendant to this case. Comment by counsel
in such a matter is appropriate. See: Rothermel v. Owen
Illinois, Inc., 16 Pa. D & C 4th 20 (Phila. Com. Pl. 1992).
Defendant also objects to Plaintiff ’s summary of the law of
products liability. Counsel is permitted to explain the law to
the jury so long as counsel does not misstate it in an effort to
cause confusion or prejudice. Fernandez v. City of
Pittsburgh, 643 A.2d 1176 (Pa. Commw. Ct. 1994). Counsel’s
statements regarding the law of products liability were not
erroneous or misleading. Moreover, Plaintiff ’s counsel’s
statements were followed by the Court’s instructions to the
jury. Defendant raises no objections to the Court’s charges to
the jury.

For all of the foregoing reasons, the Court properly
denied Defendant’s Post-Trial Motions.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Anthony Tusweet Smith

Jurisdiction—Presence in the Commonwealth

1. The U.S. Marshall was holding the Defendant at the
Allegheny County jail awaiting sentencing following convic-
tion on federal charges. While in jail, the Defendant assault-
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ed two county correctional officers, and he was convicted of
two counts of aggravated assault.

2. Prior to trial, the Defendant moved to dismiss the pros-
ecution on the basis that he was in “federal custody” at the
time of the assault and that, therefore, the court lacked juris-
diction over him. The trial court denied that motion. On
appeal, Defendant again raised that argument.

3. 42 Pa.C.S. §5301(a)(1) provides that the
Commonwealth has jurisdiction over an individual who is
served with process when he is present in the
Commonwealth. The Defendant was in the Commonwealth
when he committed the assaults and when he was served
with the process related to those offenses.

5. Accordingly, because the assaults occurred while the
Defendant was in Allegheny County, the Court of Common
Pleas of Allegheny County had both venue and jurisdiction.

(Carol L. Rosen)

Stanley Booker for the Commonwealth.
William Bickerton for Defendant.

CC No. 200703194. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Todd, J., September 29, 2008—This is an appeal by

Defendant, Anthony Tusweet Smith, from his conviction
after a non-jury trial on February 6, 2008 of two counts of
aggravated assault in violation of 18 Pa.C.S.A. §2702 (a)(3).
On April 11, 2008, Defendant’s public defender was permit-
ted to withdraw and substitute counsel was appointed to rep-
resent Defendant. On April 17, 2008 Defendant was sen-
tenced to 35 to 70 months incarceration at each count to be
served consecutively. At the time of Defendant’s sentencing,
Defendant also made a motion for leave to represent himself
during further proceedings and on April 21, 2008 an order
was entered granting Defendant’s motion for leave to repre-
sent himself and the order of April 11, 2008 appointing coun-
sel was rescinded, however, counsel was ordered to act as
stand-by counsel to assist Defendant during any further pro-
ceedings. An order was entered on May 7, 2008 granting
Defendant leave to proceed in forma pauperis. On May 18,
2008 Defendant filed a Notice of Appeal and a Concise
Statement of Matters Complained of on Appeal which stated
as follows:

“Does denial of                   violate Due Process of
Pennsylvania and United States Constitution? The
verdict on review occurred on the date of time peri-
od in which the defendant was in federal custody”1

BACKGROUND
This matter arises out of Defendant’s assaults on two cor-

rectional officers at the Allegheny County Jail on January
31, 2007 while Defendant was present at the jail as an
inmate. Defendant was being held at the Allegheny County
Jail awaiting sentencing after his conviction on December
13, 2006 on charges filed against him in the United States
District Court for the Western District of Pennsylvania at
case number 205-cr-00119-TFM-1. Defendant was being
held by the United States Marshall pending his sentencing
which was scheduled for March 14, 2007.

Prior to the commencement of trial in this case,
Defendant made a motion to dismiss the prosecution against
him on the basis that he was in “federal custody” at the time
of his assault on the officers in the Allegheny County Jail
and, therefore, there was no jurisdiction over him. (T. p. 4).

Defendant relied solely on 42 Pa.C.S.A. §5301(a)(3) and 42
Pa.C.S.A. §931 to support his position that he was not subject
to prosecution in Allegheny County for the crimes commit-
ted while in the Allegheny County Jail. As it was clear that
Defendant was subject to the jurisdiction of the court, his
motion to dismiss was denied. (T. p. 10). After an appropri-
ate colloquy regarding his waiver of the right to a jury trial,
the matter proceeded as a non-jury trial.

The evidence at trial established that on January 31, 2007
Defendant was housed on Pod 7E of the jail when Defendant
assaulted a corrections officer when Defendant was instruct-
ed to return to his cell during one of the daily inmate counts.
When Defendant was informed that his failure to promptly
return to his cell as required would result in Defendant
being locked down for the remainder of the day, Defendant
assaulted the officer by pushing, slapping striking and kick-
ing the officer. (T. pp. 18-23) This assault was captured on
video which was admitted into evidence.2 (T. p. 13) As a
result of this first assault, the officer sustained bruises on his
face, some soreness of his face and back. He was examined
at the hospital but received no other treatment and missed
one day of work. (T. pp. 25-27)

During the first assault, other correctional officers
responded and Defendant was subdued, handcuffed and
transported to a disciplinary housing unit as a result of his
misconduct. As Defendant was placed in a cell in the disci-
plinary housing unit, his handcuffs were removed at which
time Defendant struck a second officer. (T. p. 40) This officer
sustained a scratch under his eye and a bruise on his shin,
but did not require any medical treatment. (T. p. 41)

At trial, Defendant admitted striking both officers, assert-
ing that he struck the first officer as a result of being upset
that he was being unjustly disciplined and the second officer
in response to being punched by the officer. (T. pp. 63, 69).
After considering all of the evidence, including the testimo-
ny of the officers regarding the nature of their injuries,
Defendant was found guilty of causing bodily injury to the
officers in violation of 18 Pa.C.S.A. 2702 (a)(3), but not of
causing serious bodily injury in violation of 2702 (A)(2).
Defendant was also found not guilty of Recklessly
Endangering Another Person in violation of 18 Pa.C.S.A.
2705.3 (T. pp. 89-90).

DISCUSSION
Defendant’s pro se concise statement, although incom-

plete, clearly is a reiteration of his pretrial motion that the
charges against him should have been dismissed on the basis
that he was in federal custody at the time of the assaults and,
therefore, the court lacked jurisdiction to prosecute him. It
is also clear, however, that 42 Pa.C.S.A. §5301 enunciates the
various bases for jurisdiction over an individual by the
courts of the Commonwealth, which includes the individual’s
presence in the Commonwealth when the individual is
served with process. 42 Pa.C.S.A. §5301(a)(1). There is no
question that Defendant was present in the Commonwealth
when he committed the assaults and served with the process
related to those offenses. Further, 42 Pa.C.S.A. §931 provides
for the unlimited jurisdiction, except when otherwise pro-
vided by statute or rule, of the courts of common pleas of all
actions and proceedings cognizable by law or usage in the
courts of common plea. Indeed, both 42 Pa.C.S.A. 5301(a)(1)
and 931 have been recognized as providing a basis for juris-
diction over an individual when a defendant was arrested in
the Commonwealth for a murder when his presence in the
Commonwealth was based on the Interstate Agreement on
Detainers., 42 Pa.C.S.A. §9101 et. seq. McCandles v. Vaughn,
172 F.3d. 255, 264 C.A.3 (Pa.) 1999. Defendant did not rely on
any other authority to support his position that this court
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lacked jurisdiction to conduct the trial of these charges
based solely on his status as a federal prisoner.

The general grant of jurisdiction over cases against indi-
viduals accused of crimes in Pennsylvania is found in 18
Pa.C.S.A. §102 which provides in pertinent part that;

“…a person may be convicted under the laws of
this Commonwealth of an offense committed by his
conduct or the conduct of another for which he is
legally accountable if either:

(1) the conduct which is an element of the offense
or the result which is such an element occurs with-
in this Commonwealth.” 18 Pa. §102 (a)(1).

There is no dispute that the offense with which Defendant
was charged occurred within the Commonwealth and his sta-
tus as a prisoner being held pending sentencing in federal
custody in the county jail does not divest this Court of juris-
diction. Defendant was ultimately sentenced for his convic-
tion on the federal charges on March 14, 2007 to 327 months
of incarceration and, therefore, at the time of the incident a
final disposition of those charges had not occurred. At the
time of the assaults in the instant case, he had not been
transferred to the Allegheny County Jail pursuant to the
terms of the Interstate Agreement on Detainers and, there-
fore, there is no basis to assert, nor did Defendant argue,
that there was any violation of the terms of that act. The pur-
pose of the act is to prevent the disruption of an inmate’s
treatment and rehabilitation by the transfer of an inmate for
successive prosecutions in different jurisdictions and it is
clear that this was not the circumstance in the present case.
Commonwealth v. Booze, 953 A.2d 1263, 1266 (Pa.Super.
2008). Based on the occurrence of the assaults in Allegheny
County in violation of 18 Pa.C.S.A. §2702 (a)(3) jurisdiction
and venue in the Court of Common Pleas of Allegheny
County were appropriate and Defendants motion to dismiss
based on a lack of jurisdiction was appropriately denied.

BY THE COURT:
/s/Todd, J.

1 Defendant’s Concise Statement is quoted as written with
what appears to be a blank space in the body of the state-
ment. The Concise Statement is accepted as setting forth
Defendant’s argument that this Court lacked jurisdiction to
hear the case based on his status as inmate in federal cus-
tody at the time of the occurrence.
2 The order permitting the release of a copy of this video is
the subject of an appeal by the Commonwealth to the
Superior Court at No. 291 WDA 2008.
3 The Commonwealth withdrew three counts of Recklessly
Endangering Another Person, Counts 4, 5, and 6, prior to the
commencement of trial. (T. p. 3)

Commonwealth of Pennsylvania v.
Hamin Azeez Gray

Warrantless Search by Probation Officers—Reasonable
Suspicion Standard

1. While Defendant was serving house arrest for a previ-
ous conviction of possession with intent to deliver, a confi-
dential informant reported to an adult probation manager
that the Defendant was in possession of a gun and was sus-

pected of dealing drugs. The informant stated that
Defendant kept a gun in the basement of his apartment
building in a room with two deadbolts on the door. The owner
of the building confirmed that the Defendant lived in the
building and that there was a room with two deadbolts on the
door in the basement. The Defendant’s supervising proba-
tion officer had visited the Defendant’s residence earlier and
became suspicious because, when someone repeatedly
banged on the door, the Defendant would not let the person
in, but rather continually responded that his probation offi-
cer was present. The Defendant’s supervising probation offi-
cer also received a telephone call the same day from a police
officer who stated that she had received a report that the
Defendant threatened someone with a gun days earlier.

2. Probation officers and police officers went to the
Defendant’s apartment. They entered the apartment, con-
fined the Defendant, and began to search the apartment.
Although the officers did not secure a warrant, as a condition
of the house arrest, the Defendant previously had agreed to
permit random visits, 24 hours per day. The officers found
259 bags of cocaine, a large amount of marijuana, drug para-
phernalia, and a 9-mm handgun. Shortly after the initial
search, police obtained a warrant for the deadbolted base-
ment room, where they discovered numerous additional
firearms. The Defendant was arrested and convicted of pos-
session of a firearm and possession with intent to deliver.

3. Prior to the bench trial, a suppression hearing was held
and the Defendant’s suppression motion was denied. On
appeal, Defendant argued that the initial evidence should
have been suppressed because it was the result of a warrant-
less search, and that the evidence from the subsequent
search should be suppressed due to the fruit of the poisonous
tree doctrine.

4. Pursuant to 61 Pa.C.S. §331.27(d)(1)(A), a probation or
parole officer can conduct a personal search of an offender
if there is a reasonable suspicion to believe that the offender
possesses contraband or other evidence of violations of the
conditions of supervision. Although the probation office
received a tip from a confidential informant who was not yet
known to be reliable, the tip was combined with other obser-
vations, such that the totality of the evidence demonstrated
that the probation officers had reasonable suspicion that the
Defendant had committed a probation violation.

(Carol L. Rosen)

Russell Broman for the Commonwealth.
Steven R. Greenberg for Defendant.

CC No. 200611686. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Zottola, J., October 2, 2008—On October 17th, 2007, fol-

lowing a stipulated non-jury trial, the Defendant, Hamin
Gray, was convicted of Person not to Possess a Firearm and
Possession with Intent to Deliver. Prior to the bench trial, on
January 24th, 2007, a suppression hearing was held and the
suppression motion was denied on August 29th, 2007. On
January 15th, 2008, the Defendant was sentenced to a period
of incarceration of not less than five (5) years nor more than
ten (10) years and a consecutive probation term of five (5)
years. A notice of appeal to the Superior Court was filed on
the Defendant’s behalf on February 12th, 2008. A timely
appeal was then taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Motion of Matters Complained of on Appeal on August 30th,
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2008, from which the following is taken verbatim:
1. The court erred in denying the Motion to Suppress evi-

dence found during the initial warrantless search of Mr.
Gray’s residence, and during the subsequent search, based
on the fruit of the poisonous tree doctrine, insofar as at the
time of the first search, the probation officers lacked reason-
able suspicion that Mr. Gray possessed illegal drugs or
firearms, or was in violation of the conditions of his supervi-
sion, while he was on electronic monitoring through the
adult probation.

OPINION ON SUPPRESSION HEARING
On January 24th, 2007, a suppression hearing was held

before this Court. James Trozzi, adult probation manager,
testified that on June 23rd, 2006, he received a telephone call
from a confidential informant that the Defendant, Hamin
Gray, was in possession of a gun and was suspected of deal-
ing drugs. (S.H., pp. 9)1 At the time, Mr. Gray was on house
arrested serving an intermediate punishment sentence for
Possession with Intent to Deliver. (S.H., pp. 28) The inform-
ant told him that Mr. Gray kept a gun in the basement of his
apartment building locked in a room with two deadbolts on
the door. (S.H., pp. 33) The owner of the apartment building
confirmed that Mr. Gray resided there and that there was a
room with two deadbolts on the door in the basement. (S.H.,
pp. 33) Mr. Trozzi contacted Ray McGill, the Defendant’s
supervising officer, and relayed the information. (S.H., pp. 9)
Mr. McGill had visited the Defendant’s residence earlier in
the day and became suspicious when someone repeatedly
banged on the door. Mr. McGill testified that the Defendant
would not let them in but continually responded that his pro-
bation officer was present. (S.H., pp. 51) Mr. McGill also
received a telephone call that day from a City of Pittsburgh
police officer who stated that she had received a report that
the Defendant threatened someone with a gun days earlier.
(S.H., pp. 71)

Mr. Trozzi and Mr. McGill contacted the city for assis-
tance and proceeded to the Defendant’s apartment. (S.H.,
pp. 10) Mr. Trozzi observed that the apartment was barri-
caded with a two-by-four that would lock in place to keep
the front door from opening. (S.H., pp. 26) They entered the
apartment, confined the Defendant, and began to search the
residence. (S.H., pp. 11) Although the probation officers did
not secure a warrant, the Defendant had previously volun-
tarily signed the Allegheny County adult probation interme-
diate punishment program rules for electronic monitoring.
The rules included a provision that stated, “I will provide
the probation officers access to my residence at any time for
supervision. (Random visits, 24 hours a day). I understand
that, by law, my person, vehicle and residence (or the por-
tion of another’s under my control) is subject to search.”
(S.H., pp. 8) Two hundred and fifty nine (259) bags of
cocaine were found in the apartment, as well as a large
amount of marijuana, drug paraphernalia, and a 9-mm
handgun. (N.J., pp. 8)2 Shortly after the initial search, the
Allegheny County firearms task force obtained a warrant
for the deadbolted basement room where they discovered
numerous additional firearms. (S.H., pp. 75) The Defendant
did not have a valid license to carry firearms at the time.
(N.J., pp. 9) The Defendant was arrested and convicted of
Person not to Possess a Firearm and Possession with Intent
to Deliver.

The Defendant argues that this Court erred in denying
the motion to suppress the evidence. Specifically, the
Defendant asserts that all the initial evidence should be sup-
pressed since it was the result of a warrantless search, as
well as the evidence from the subsequent search due to the
fruit of the poisonous tree doctrine. (S.H., pp. 13-16)

Under 61 Pa. C.S. §331.27b, county probation and parole
officers are authorized to search the person and property of
county offenders. According to Pa. C.S. § 331.27(d)(1)(A), “a
personal search of an offender may be conducted by any offi-
cer: if there is a reasonable suspicion to believe that the
offender possesses contraband or other evidence of viola-
tions of the conditions of supervision.” (61 Pa. C.S.
§331.27(d)(1)(A))  “A search will be deemed reasonable if
the totality of the evidence demonstrates: (1) that the parole
officer had a reasonable suspicion that the parolee had com-
mitted a parole violation, and (2) that the search was reason-
ably related to the parole officer’s duty” Commonwealth v.
Williams, 547 Pa. 577, 588 (1997). (Tip from a confidential
informant about drug dealing, corroborated by local police,
constitutes reasonable suspicion for a warrantless search by
a parole officer).

As in Williams, the probation officers in this case
received a confidential tip from an informant that the
Defendant was in possession of a gun, a violation of his pro-
bation requirements. While the informant in this case was
not yet known to be reliable, informant information com-
bined with additional probation officer observations is suffi-
cient to establish reasonable suspicion. Shaw v. Board of
Probation and Parole, 744 A.2d 382 (Pa.Cmwlth. 2000). (An
anonymous letter combined with parole agent’s observations
of his unemployed parolee’s expensive car and clothes con-
stitutes reasonable suspicion).  In addition to the informant
information, the Defendant’s landlord confirmed that there
was a room in the basement of the apartment with two dead-
bolt locks. The Pittsburgh police also provided the officers
with information that the Defendant may have threatened
someone with a gun. Furthermore, Mr. McGill’s suspicious
interaction with the Defendant earlier in the day suggested
that the Defendant may have been involved in selling drugs.
Therefore, the totality of the evidence demonstrates that the
probation officers had reasonable suspicion that the
Defendant had committed a probation violation and the sub-
sequent search was reasonably related to the probation offi-
cers’ duties.

Therefore, the Defendant’s claim must fail.
Based on the foregoing, the Defendant’s issue raised as

matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.

1 S.H. refers to the Suppression Hearing dated January 24th,
2007.
2 N.J. refers to the transcript from the Non-Jury trial dated
October 17th, 2007.

Commonwealth of Pennsylvania v.
Jeffrey Todd

Probation Violation—Credit for Time Served—Exculpatory
Evidence

1. Defendant pled guilty to two counts of Simple Assault,
Burglary, Concealing the Whereabouts of a Child, and
Interference with the Custody of a Child. He was sentence to
an aggregate sentence of not less than sixteen and one-half
(16 ½) months nor more than forty-four (44) months’ incar-
ceration followed by a sixty (60) month period of probation.
The Defendant was given credit for time served and was
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then paroled at the conclusion of the hearing to begin serv-
ing the sixty (60) months’ probation.

2. Several months later a warrant was issued for his fail-
ing to report to the parole office. He was placed in custody
pursuant to a fugitive arrest in Miami, Florida. A probation
violation hearing was held. Defendant’s probation was
revoked and he was sentenced to five (5) months to forty-
eight (48) months of incarceration for the burglary count.

3. Defendant alleged that it was error to impose separate
sentences for Burglary and Interference with Custody.
Defendant further contended that trial counsel was ineffec-
tive by failing to object to the imposition of separate sen-
tences. However, Defendant did not file a PCRA petition
within one year from the date that his judgment became final
and, therefore, the claim is time-barred.

4. As to the probation violation hearing, Defendant
alleged that his counsel was ineffective by failing to request
that the Court grant him credit for time he previously spent
in incarceration awaiting trial. Because Defendant received
credit toward his original sentence, he is not entitled to
receive the same credit towards his probation violation.

5. Defendant also asserted that his counsel was ineffec-
tive for failing to present exculpatory evidence, ie, that he
did not know he was not allowed to move. During the origi-
nal sentencing, the trial court stated that his probation could
be transferred to Maryland. However, the Defendant never
traveled to Maryland, but rather absconded to Florida. Also,
he never reported to probation nor did he notify anyone in
the probation office that he was leaving the state. Even if the
Defendant’s counsel presented evidence that Defendant
thought he could move to Maryland, that doesn’t explain why
Defendant never reported to anyone in the probation office,
nor does it explain why he believed he was allowed to move
to Florida. Therefore, Defendant’s failure to introduce the
alleged exculpatory evidence would not have led to a differ-
ent outcome and Defendant’s ineffective assistance of coun-
sel claim must fail.

(Carol L. Rosen)

Nicole Wetherton for the Commonwealth.
Donna McCelland for Defendant.

CC No. 200212049. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Zottola, J., October 2, 2008—On March 16th, 2008, follow-

ing a probation violation hearing, the Defendant, Jeffrey
Todd, was sentenced to a period of not less than five (5)
months nor more than forty-eight (48) months incarceration.
Post-Trial Motions were filed on Defendant’s behalf and dis-
missed on May 6th, 2008. A Notice of Appeal to the Superior
Court was filed on the Defendant’s behalf on June 6th, 2008.
A timely appeal was then taken.

Pursuant to Rule Pa. R.A.P. 1925(b), the Defendant filed
a Statement of Matters Complained of on Appeal on July 9th,
2008 from which the following is taken verbatim:

1. It was an error as a matter of law and/or patent
error to impose separate sentences for Burglary
and Interference with Custody.

2. Trial counsel was ineffective for failure to object
to the imposition of separate sentences for
Burglary and Interference with Custody.

3. Trial counsel was ineffective for failure to

request that the Court order credit for time previ-
ously spent in incarceration waiting trial.

4. Trial counsel was ineffective for failing to pre-
sent exculpatory evidence at the violation hearing.

STATEMENT OF THE CASE
On June 21st, 2002, the Defendant entered, without

license or privilege, the residence of his estranged wife,
Kimberly Todd. (G.P.H. pp. 10)1 Ms. Todd had active PFAs
against the Defendant and had custody orders for her 10-
month-old biological child with the Defendant, Jessica Todd.
(G.P.H. pp. 10) The Defendant was allowed to have super-
vised visitation with his daughter. (G.P.H. pp. 10) At approx-
imately 3:00 a.m., the Defendant broke a front window in the
house and went into Ms. Todd’s bedroom. (G.P.H. pp. 10) Ms.
Todd was in bed breastfeeding Jessica when the Defendant
punched her in the face, breaking her nose. (G.P.H. pp. 10)
The Defendant then overpowered Ms. Todd and took the
baby. (G.P.H. pp. 11) Ms. Todd’s mother, Marilyn Hackaday,
hearing the commotion tried to prevent the Defendant from
taking Jessica. The Defendant then bit Mrs. Hackaday in the
face. (G.P.H. pp. 11) The Defendant left with the child and
drove to the Canadian border where he was apprehended by
Canadian customs agents. (G.P.H. pp. 11) The Defendant
was then brought back to Pittsburgh along with Jessica.
(G.P.H. pp. 12)

On March 28th, 2005, at a guilty plea hearing, the
Defendant pled guilty to two counts of Simple Assault,
Burglary, Concealing the Whereabouts of a Child, and
Interference with the Custody of a Child. (G.P.H. pp. 12)
The Defendant was sentenced to a total aggregate sentence
of not less than sixteen and one-half (16 ½) months nor
more than forty-four (44) months incarceration followed by
a sixty (60) month period of probation. (G.P.H. pp. 18) The
Defendant was given credit for time served and was then
paroled at the conclusion of the hearing to begin serving
sixty (60) months probation. (G.P.H. pp. 18) Several months
later a warrant was issued for the Defendant for failing to
report to the parole office. (P.V.H. pp. 4)2 On October 6th,
2005, he was placed in custody pursuant to a fugitive arrest
in Miami, Florida. On March 16th, 2006, a probation viola-
tion hearing was held where the Defendant’s probation was
revoked and he was sentenced to five (5) months to forty-
eight (48) months of incarceration for the burglary count.
(P.V.H. pp. 4)

ERROR OF LAW
The Defendant alleges that it was an error as a matter

of law to impose separate sentences for Burglary and
Interference with Custody. The Defendant further con-
tends that its trial counsel was ineffective by failing to
object to the imposition of separate sentences. However,
the Defendant did not file a PCRA petition within one-
year from the date that his judgment became final and
therefore his claim is time-barred. The Post-Conviction
Relief Act provides that “any petition under this sub-
chapter, including a second or subsequent petition, shall
be filed within one year of the date the judgment
becomes final….” 42 Pa.C.S.A. §9545(b). Furthermore,
PCRA review is limited to validity of the revocation pro-
ceeding if the original judgment of sentence is imposed
outside of the one-year filing period. Commonwealth v.
Cappello, 823 A.2d 936, 940 (Pa.Super. 2003). Since this
Court sentenced the Defendant to the separate sentences
during the original trial on March 25th, 2005, and the
probation violation sentencing did not occur until March
16th, 2008, the one-year time limit to challenge validity
clearly expired. Any PCRA petitions the Defendant files
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must therefore be limited to the probation violation pro-
ceeding.

Thus, the Defendant’s claims must fail.

INEFFECTIVE ASSISTANCE OF COUNSEL
In claims for ineffective assistance of counsel, there is a

presumption of effectiveness so that the burden of establish-
ing ineffectiveness rests solely on the defendant.
Commonwealth v. Soto, 693 A.2d 226, 228 (Pa.Super. 1997).
In order to overcome the presumption of effectiveness, the
defendant must prove three things: “(1) his underlying claim
is of arguable merit; (2) the particular course of conduct
pursued by counsel did not have some reasonable basis
designed to effectuate his interests; and (3) but for counsel’s
ineffectiveness, there is a reasonable probability that the
outcome of the challenged proceeding would have been dif-
ferent.” Commonwealth v. Watson, 835 A.2d 786 (Pa.Super.
2003). A failure to satisfy any prong of the ineffectiveness of
counsel test is fatal to the entire ineffectiveness claim.
Commonwealth v. Sneed, 899 A.2d 1067 (2006).

First, the Defendant alleges that its counsel was ineffec-
tive by failing to request that the Court order that credit be
given for time previously spent in incarceration awaiting
trial. A defendant whose probation is revoked is not entitled
to have time previously spent in jail, which has been credit-
ed towards his original sentence, to then be again credited
toward the sentence received upon revocation of his proba-
tion. Commonwealth v. Bowser, 783 A.2d 348 (Pa.Super.
2001). Similar to Bowser, the Defendant received credit for
time served against his original sentence which allowed him
to be released from jail at an earlier date. Since the
Defendant received credit during the first component of his
sentence, he cannot again receive the same credit towards
his probation violation. Therefore, the Defendant failed to
prove that his underlying claim is of arguable merit and the
entire claim must fail.

Second, the Defendant asserts that his counsel was inef-
fective for failing to present exculpatory evidence of his
ignorance as to his probation requirements to report. The
Defendant claims that although he did not receive confir-
mation from anyone at Allegheny County Office of
Probations, he believed he was allowed to move to
Maryland based on this Court’s statement that his proba-
tion could be transferred to Maryland. However, the
Defendant never even traveled to Maryland but rather
absconded to Florida. The Defendant never reported to
probation nor did he notify anyone in the probation office
that he was leaving the state. Even if the Defendant’s coun-
sel presented evidence of the Defendant’s ignorance
regarding moving to Maryland, it does not explain why the
Defendant never reported to anyone, or why he believed he
was allowed to move to Florida. Therefore, the Defendant’s
counsel’s failure to introduce exculpatory evidence would
not have led to a different outcome and the entire ineffec-
tiveness claim must fail.

Thus, the Defendant’s claims of ineffective assistance of
counsel must fail.

Based on the foregoing, the Defendant’s issue raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT
/s/Zottola, J.

1 G.P.H. refers to notes of the Guilty Plea Hearing dated
March 28, 2005.
2 P.V.H. refers to the notes of the Probation Violation Hearing
dated March 16, 2008.

Commonwealth of Pennsylvania v.
Cecil Earl Grow

Counsel’s Obligation in Post-Sentence Motions or Appeal—
Restitution Limited to Amount Stolen

1. The Defendant pled guilty to theft of services. He was
accused of using his employer’s cellular phone to place over
five thousand dollars worth of personal phone calls. He
admitted his guilt in a letter to his employer. Although the
guidelines called for incarceration in each of the ranges,
pursuant to the Defendant’s plea agreement, the Court sen-
tenced him to serve seven years of probation and pay resti-
tution in the amount of $5,603.00. After the District Attorney
summarized the facts of the case during the plea colloquy,
neither Defendant nor his counsel indicated any additions
or corrections to the summary. Following the imposition of
sentence, the Court advised the Defendant of his post-sen-
tencing rights. Defendant did not file a post-sentencing
motion or an appeal, but he did timely file a petition for
post-conviction relief.

2. Defendant alleged that his trial counsel was ineffective
for failing to consult with him about a post-sentencing
motion or appeal. Counsel has a constitutionally-imposed
duty to consult with defendant about an appeal when there is
reason to think that a rational defendant would want to
appeal or the particular defendant has reasonably demon-
strated that he was interested in appealing.

3. At the hearing on the petition for post-conviction relief,
trial counsel testified that Defendant never contacted her
nor indicated he wished to file either post-sentencing
motions or an appeal. She also testified that it would be high-
ly unusual for anyone to seek to modify a sentence of proba-
tion when the guidelines called for incarceration in each of
the ranges.

4. Because Defendant was advised of his rights to file
post-sentence motions and/or an appeal, and because no
rational individual would have expected an appeal to be
taken for a sentence which fell substantially below the miti-
gated range, and because the Defendant had admitted his
guilt in open court and in a letter to his employer, trial coun-
sel was not ineffective for failing to pursue post-trial motions
and/or an appeal.

5. Defendant also alleged that his sentence was illegal in
that the restitution that was ordered exceeded the amount he
stole, and that his trial counsel was ineffective for failing to
raise the illegality or excessiveness of the restitution sen-
tence. Although the original restitution order was for the
gross amount of the telephone bill, the evidence introduced
at the hearing on the Defendant’s petition for post-conviction
relief revealed that the bill included an outstanding previous
balance of $1,417.13 for which Defendant should not have
been held responsible.

6. The Court granted a portion of Defendant’s motion for
post-conviction relief and reduced restitution to exclude the
preexisting debt. Although trial counsel did not file a motion
seeking to modify the restitution order, Defendant never
asked her to do so. Furthermore, Defendant was not preju-
diced by trial counsel’s failure to do so, because the Court
has modified the order. The Court properly denied the peti-
tion for post-conviction relief because Defendant was not
entitled to any further relief.

(Carol L. Rosen)
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Louise McGuire for the Commonwealth.
David A. Hoffman for Defendant.

CC No. 200601213. In the Court of Common Pleas of
Allegheny County, Criminal Division.

AMENDED OPINION
Cashman, J., October 27, 2008—The appellant, Cecil Earl

Grow, (hereinafter referred to as “Grow”), has filed the
instant appeal as the result of the denial of his petition for
post-conviction relief following a hearing. In his concise
statement of matters complained of on appeal, Grow has
asserted three claims of the ineffectiveness of his trial coun-
sel, which should have entitled him to post-conviction relief.
Initially, Grow maintains that his trial counsel was ineffec-
tive in failing to consult with him as to whether or not he
wished to file a post-sentencing motion or an appeal. Grow
next maintains that the amount of the restitution order was
excessive and illegal since it was not supported by the
record. As a corollary to this argument, Grow has suggested
that his trial counsel was ineffective for failing to raise the
excessiveness of his ordered restitution.

The record in this case reveals that on November 14,
2006, Grow entered a plea of guilty to the charge of theft of
services, a felony in the third degree, in exchange for a sen-
tence of probation, which was to be set by this Court. The
Guidelines in Grow’s case were six months in the mitigated
range; nine to sixteen months in the standard range; and,
nineteen months in the aggravated range. Grow was
employed by Lisle Zehner, III, as a salesman, and as a part
of his employment he was given a cellular phone to use in
furtherance of his employment. Despite the fact that this was
to be used only for business purposes, in the months of
November and December of 2005, it is alleged that Grow
made over five thousand dollars in personal phone calls
without the victim’s permission to use this phone for his per-
sonal business and Grow refused to pay the victim for the
charges that he incurred. Despite his refusal to reimburse
the victim for these charges, Grow did write the victim a let-
ter acknowledging that he was responsible for these charges. 

In accepting Grow’s plea of guilty and the plea agreement
offered by the Commonwealth, this Court sentenced him to a
period of probation of seven years, during which he was to
pay restitution in the amount of five thousand, six hundred
three dollars.1 After the Assistant District Attorney had
recited the facts to support Grow’s plea of guilty to this
charge, neither he nor his counsel indicated that they had
any additions or corrections to that summary of the facts. In
addition, when Grow was asked whether or not he would like
to exercise his right of allocution, he did not, nor at any time
did he suggest that the restitution figure that was provided
to this Court was in error. Following the imposition of his
sentence, Grow was advised of his post-sentencing rights,
and, in particular, his right to file a motion seeking to chal-
lenge the validity of his plea of guilty, a motion seeking to
modify his sentence or a motion in arrest of judgment or, in
the alternative, his right to file an appeal to the Superior
Court. No post-sentencing motions were ever filed nor was
an appeal to the Superior Court filed; however, Grow did file
a timely petition for post-conviction relief.

In order to be entitled to post-conviction relief a petition-
er must establish his eligibility pursuant to Section 9543(a)
of that Act,2 which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a

crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprison-
ment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire
before the person may commence serving the
disputed sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of
the United States which, in the circumstances
of the particular case, so undermined the
truth-determining process that no reliable
adjudication of guilt or innocence could have
taken place.

(ii) Ineffective assistance of counsel which, in
the circumstances of the particular case, so
undermined the truth-determining process that
no reliable adjudication of guilt or innocence
could have taken place.

(iii) A plea of guilty unlawfully induced where
the circumstances make it likely that the
inducement caused the petitioner to plead
guilty and the petitioner is innocent.

(iv) The improper obstruction by government
officials of the petitioner’s right of appeal where
a meritorious appealable issue existed and was
properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of
exculpatory evidence that has subsequently
become available and would have changed the
outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than
the lawful maximum.

(viii) A proceeding in a tribunal without juris-
diction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended inso-
far as it references “unitary review” by
Pennsylvania Supreme Court Order of Aug. 11,
1997, imd. effective.>

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing Grow’s claims in light of these eligibility
requirements, it is clear that his petition has been timely
filed and that the allegations of the ineffectiveness of his
trial counsel would establish a basis upon which, if proven,
he would be entitled to relief. In addition to meeting these
requirements, Grow must also establish that his claims have
not been previously litigated. In Commonwealth v. Peterkin,
538 Pa. 455, 649 A.2d 121 (1994), the Pennsylvania Supreme
Court decided that a petitioner could not relitigate claims
previously decided under the guise of the claim of the inef-
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fectiveness of his counsel. See also, Commonwealth v. Abu-
Jamal, 574 Pa. 724, 833 A.2d 719 (2003). However, in
Commonwealth v. Collins, 585 Pa. 45, 888 A.2d 564 (2005),
the Pennsylvania Supreme Court recognized that there is a
separate and distinct claim that is being asserted when the
claim of the ineffectiveness is being made even as it pertains
to an issue that has been previously litigated since the claim
that is being raised is the stewardship of the petitioner’s
counsel which affects his rights under the Sixth Amendment
of the United States Constitution and under Article I, Section
9 of the Pennsylvania Constitution.

In reviewing a claim of ineffectiveness it is well-settled
that the law presumes that counsel was effective and that the
petitioner asserting that claim of ineffectiveness bears the
burden of proving it. Commonwealth v. Khalil, 806 A.2d 415
(Pa.Super. 2002). In Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United States
Supreme Court set forth the standards for the performance
and prejudice for evaluating the conduct of counsel. These
standards were adopted by the Pennsylvania Supreme Court
in Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987),
and require that a defendant prove a three-prong test, the
first being that the claim currently being asserted has
arguable merit; second, that counsel had no reasonable basis
for his action or omission; and, third, that the defendant was
prejudiced by his counsel’s conduct. In Commonwealth v.
Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1999), the Supreme
Court set forth the burden of proof imposed upon a petition-
er in establishing the claim of ineffectiveness.

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-
ability that outcome of proceeding would have been
different.

The standard for review of an order denying post-convic-
tion relief is to determine whether or not the record supports
the PCRA Court’s decision and whether the PCRA Court’s
decision is free from legal error. Commonwealth v. Allen,
557 Pa. 135, 732 A.2d 582 (1999). A PCRA Court’s findings
will not be disturbed unless there was no support for those
findings in the certified record. Commonwealth v. Carr, 768
A.2d 1167 (Pa.Super. 2001).

Grow’s first claim of error is that his trial counsel was
ineffective for failing to consult with the defendant to deter-
mine whether or not he wished to file a post-sentencing
motion or an appeal. In Roe v. Flores-Ortega, 528 U.S. 470,
120 S.Ct. 1029, 145 L.Ed. 985 (2000), the United States
Supreme Court decided the question of whether or not trial
counsel was ineffective for not filing a notice of appeal when
the defendant had not clearly stated that he wished either to
file an appeal or to forego his appellate rights.

If counsel has consulted with the defendant, the
question of deficient performance is easily
answered: Counsel performs in a professionally
unreasonable manner only by failing to follow the
defendant’s express instructions with respect to an
appeal. See supra, at 1034 and this page. If counsel
has not consulted with the defendant, the court
must in turn ask a second, and subsidiary, question:
whether counsel’s failure to consult with the defen-
dant itself constitutes deficient performance. Roe

v. Flores-Ortega, supra, 528 U.S. at 478.

In rejecting the premise that the failure to consult with his
client automatically establishes a claim of the ineffective-
ness of counsel the Court established a standard for making
that determination.

We instead hold that counsel has a constitutionally
imposed duty to consult with the defendant about
an appeal when there is reason to think either (1)
that a rational defendant would want to appeal (for
example, because there are nonfrivolous grounds
for appeal), or (2) that this particular defendant
reasonably demonstrated to counsel that he was
interested in appealing. In making this determina-
tion, courts must take into account all the informa-
tion counsel knew or should have known. See Id., at
690, 104 S.Ct. 2052 (focusing on the totality of the
circumstances). Roe v. Flores-Ortega, supra, 528
U.S. at 480.

At the time of the hearing on Grow’s petition for post-con-
viction relief, both he and his trial counsel testified. His trial
counsel, Leslie Perlow, (hereinafter referred to as “Perlow”),
indicated that at no time following the entry of his plea did
Grow ever contact her and indicate that he wished to file
either post-sentencing motions or an appeal. Perlow testified
that at no time following the entry of Grow’s plea did he ever
contact her by phone or in writing to ask her to pursue the
appeal or modification of sentence. She also testified that
this Court advised Grow of his post-sentencing rights, which
included the right to file a petition seeking to modify his sen-
tence or direct appeal to the Superior Court and Grow, had
indicated that he had no questions with respect to those
rights. PCRA Transcript, page 5. In addition, Perlow indicat-
ed, based upon her then twenty-one years of experience in
representing criminal defendants that it would be highly
unusual for anyone to seek to modify their sentence of pro-
bation when the guidelines called for incarceration in each
of the ranges. PCRA Transcript, page 7.

Grow also testified at the time of the sentencing that he
indicated that at no time after he entered his plea did he and
Perlow ever discuss the filing of any post-sentencing motions
or an appeal. Although he suggested that he was never
advised of these rights, the sentencing transcript clearly
refutes that contention as this Court advised him of his rights
and asked him whether or not he had any questions with
respect to his post-sentencing rights and/or his sentence to
which he answered no on both occasions.

In reviewing the case in the totality of the circumstances,
it is clear that no rational individual would have expected an
appeal to be taken from a sentence which fell substantially
below the mitigated range for this particular crime. Grow
acknowledged his responsibility for the commission of this
theft in open Court and also acknowledged his responsibility
in a letter that was written to the victim apologizing for his
conduct. When viewed in this context, it is clear that trial
counsel was not ineffective for failing to pursue post-sen-
tencing motions and/or an appeal, which were never
requested by Grow.

Grow’s next two claims of error are intertwined since he
alleges that his sentence was illegal in that the restitution
that was ordered exceeded the amount to which he would
have been responsible and that his trial counsel was ineffec-
tive for failing to raise the illegality or excessiveness of his
restitution sentence. A defendant cannot be ordered to make
restitution for an amount that exceeds the amount that he
stole and the record must support the order of restitution.
Commonwealth v. Reed, 543 A.2d 587 (Pa.Super. 1988). At
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the time of the entry of this plea, Grow acknowledged that he
had received the cellular phone from his employer and that
it was to be used for business purposes only. At the hearing
on his petition for post-conviction relief, Grow acknowledged
that he had received the phone in October of 2005 and had it
until the December 12, 2005 bill had been received by the
victim. That bill indicated a total amount due of five thou-
sand one hundred twenty-one and eleven cents, which
included an outstanding previous balance of one thousand
four hundred seventeen and thirteen cents. The billing peri-
od was from November 12, 2005 through December 11, 2005.
This bill also included a summary of the calls made and
received by this particular phone. The original restitution
order was for the gross amount of the December 12, 2005
bill. Grow indicated at the time of the entry of this plea that
he had made all of the unauthorized calls during November
and December and that he was responsible for those
charges. In addition, he wrote a letter to the victim indicat-
ing that he was sorry for his actions.

When the question of the amount of restitution was raised
in his post-conviction petition, this Court reviewed the
exhibits that were a part of the Commonwealth’s case and
ordered a change in the restitution to reflect the charges
incurred for the period in which Grow had that phone and
made those unauthorized calls. The amount of three thou-
sand seven hundred three dollars and ninety-eight cents was
reflected by the bill that was submitted in connection with
the use of that cellular phone. Based upon Grow’s acknowl-
edgement of his responsibility for the unlawful use of this
phone beginning in October of 2005, and the statement show-
ing a number of calls and the cost of those calls, it is clear
that the record supports the order of restitution in the
amount of four thousand nine hundred fifty-three dollars
and eleven cents. Accordingly, it is clear that this Court
properly corrected the restitution order when it granted a
portion of Grow’s petition for post-conviction relief with
respect to the amount of the restitution. While Grow’s coun-
sel did not file a motion seeking to modify the amount of
restitution, she was never asked to and her failure to file that
motion does not result in any prejudice to Grow since he has
had the restitution order modified to reflect that which the
Commonwealth proved. Since there was no basis upon which
Grow was entitled to any further relief, it is clear that his
petition for post-conviction relief was properly denied.

Cashman, J.

Dated: October 27, 2008

1 This amount was reflected on the December, 2005 cellular
phone bill submitted to Mr. Zehner. The restitution amount
was later amended to $3,703.98, which actually reflected the
charges that were made in the November and December
billing period. The original amount reflected not only those
charges but also a previous outstanding balance of $1,417.13.
As a result of Grow’s petition for post-conviction relief, he
was granted that relief in that a new restitution order was
entered reflecting the true amount that was owed.
2 42 Pa.C.S.A. §9543(a).
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North Hills School District v.
Ross Township Zoning Hearing Board

and
Ross Township and North Hills

School District v.
Daniel L. Demarco, Esq., et al.

Variance—Steep Slope Provisions—
Deemed Approval

1. Architect requested a variance to the township’s steep
slope provisions in order to complete renovations to an exist-
ing elementary school.

2. Residents expressed opposition to the plan because of
concerns regarding the geography of the site, an increase in
traffic, flooding and drainage issues, the proximity of the
steep slope to adjacent properties and safety of the residents.

3. The Court held that there was no “deemed approval”
by the Zoning Hearing Board inasmuch as the Board issued
its written decision within 45 days of the last hearing in
compliance with Section 908(9) of the Municipalities
Planning Code.

4. Where the applicant failed to show that the hardship
was not self-inflicted, failed to prove that the variance would
not impair the development of the adjacent property and
failed to prove that the variance would not alter the charac-
ter of the neighborhood, the variance was properly denied.

(Mary Ann Acton)

Michael J. Witherel for Plaintiff.
Catherine A. Conley for Ross Township Zoning Hearing
Board.
Bonnie Brimmeier for Ross Township and the Ross
Township Board of Commissioners.

No. SA 08-00072 and GD 08-7866 Consolidated at SA 08-
00072. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.

OPINION
James, J., September 17, 2008—This Appeal arises from

the decision of the Ross Township Zoning Hearing Board
(“Board”) dealing with Property owned by Appellant North
Hills School District (“District”), commonly known as the
Highcliff Elementary School (“Highcliff”). Highcliff is
located at 156 Peony Avenue, in an R-1 Zoning District of the
Fourth Ward of Ross Township (“Township”).

Applicant, Eckles Architecture, the architect for the
District, requested a variance to the steep slope provisions
of the Township Zoning Ordinance (“Ordinance”) in order
to complete renovations to Highcliff. The Applicant claimed
that the Ordinance creates a hardship and makes the
Property “undevelopable” because of the slopes. Section
201 of the Ordinance defines “slopes” as “the ratio of the
vertical change in elevation of land over a specified dis-
tance, often expressed as a percent.” During public hear-
ings on October 10, 2007 and December 12, 2007,
Applicant’s representatives described how the ground dra-
matically drops off behind the building. They testified that
they plan to push the existing slope out and import dirt into
the site. They plan to add 46 parking spaces to the current
50 and the site will be matted for erosion control and prop-
er seeding. Several residents testified in opposition to the

plan at the hearing. They expressed concerns about the
geography of the site, an increase in traffic, flooding and
drainage issues, the close proximity of the steep slope site
to adjacent properties and safety of the area residents. At
the regularly scheduled meeting on January 9, 2008, the
Board denied the Applicant’s variance request finding that
they failed to establish the five criteria. It is from that deci-
sion that the District appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association v. Zoning Board of Adjustment, 462 A.2d 637
(Pa. 1983).

The District alleges that they are entitled to a deemed
approval. They have called the Board’s vote into question.
The District claims that the Board’s decision is void
because they did not vote on the Highcliff Application on
January 9, 2008. They also have filed a Complaint in
Mandamus seeking an order for the Board to approve their
variance request. The Board asserts that it conducted a
public vote on January 9, 2008. As the meeting opened, the
Chairman of the Board appointed an acting chairperson
because he could not participate. Board Member Frank
Kodrich moved to approve the Application which was sec-
onded. The acting chairperson asked for all votes in favor
by stating, “All in favor say aye,” to which no Board mem-
ber responded. The District claims that because zero
members responded when the acting chairperson asked
for all votes in favor of approval, this indicates that there
was no vote. On the contrary, the Board claims that this
means that the motion failed three to zero. The Board also
notes that even if a procedural error occurred at the
January 9, 2008 hearing, it was cured by the Board’s sub-
sequent and timely written decision. This Court agrees.
According to Section 908(9) of the MPC, the Board shall
render a decision within 45 days after the last hearing
before the Board or else the decision is deemed approved.
The final hearing of the Board for that appeal was held on
December 12, 2007. Therefore, the Board rendered a writ-
ten decision on January 10, 2008, within 45 days of the
December hearing. Additionally, on January 19, 2008, the
Board issued written Findings of Facts and Conclusions of
Law. In a similar case, the Commonwealth Court rejected
a property owner’s claim that she was entitled to a deemed
approval because a quorum of the board was not present at
the vote. However, within 45 days of the last hearing, the
board issued a written decision. The Court determined
that a deemed approval was not warranted. See Strauss v.
Zoning Hearing Board of Haverford Township, 608 A.2d
1105 (Pa.Cmwlth. 1992).

The District also alleges that the Board incorrectly
denied the Applicant’s variance request. The Board deter-
mined that the Applicant did not establish that a variance
is necessary to use the Property in strict conformance with
the Ordinance. Section 604 of the Ordinance provides the
requirements for the granting of a variance. These are the
same standards set forth in the MPC at 53 P.S. §10910.2.
The Applicant must show that: (1) [t]he property must pos-
sess unique physical circumstances; (2) those circum-
stances, in combination with the Zoning Ordinance, must
cause unnecessary hardship; (3) the hardship must not be
self-inflicted; (4) the granting of a variance must not have
an adverse impact on the health, safety and welfare of the
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general public; and (5) the variance sought must be the
minimum variance that will afford relief. The Board noted
that the Property is currently being used as an elementary
school so it is not impossible to use it in strict conformance
with the Ordinance. Also, they noted that the District pro-
vided alternatives to the proposed plan. The Board also
found that the Applicant failed to demonstrate that the
hardship was not self-inflicted, that they failed to prove
that the variance would not impair the development or use
of the adjacent property owners, and that the Applicant
failed to prove that the variance would not alter the char-
acter of the neighborhood or be detrimental to the public
welfare.

Based upon the foregoing, the Board properly denied
the District’s variance Application and the decision is
affirmed.

ORDER OF COURT
AND NOW, this 17th day of September, 2008, based upon

the foregoing Opinion, the Board properly denied the
District’s variance Application and the decision of the Ross
Township Zoning Hearing Board is affirmed.

BY THE COURT:
/s/James, J.

Kenneth F. Emmett v.
Wachovia Securities, LLC,
Prudential Securities, Inc.,

Louis Dworsky, John Bowman,
and PNC Bank, N.A.

Statute of Limitations—Common Law Negligence—
Discovery Rule—UCC—Constructive Knowledge—Violation
of §401 of the Pennsylvania Securities Act

1. Defendant broker’s failure to deposit Plaintiff ’s funds
with Defendant brokerage dealer could reasonably have
been discovered when IRS contacted Plaintiff to inquire
about purpose of transfer of funds from Plaintiff to
Defendant broker, explaining that the transfer was under
investigation.

2. Discovery rule (as enunciated by the Supreme Court in
a dental malpractice case), applies to toll the statute of limi-
tations where party neither knew nor reasonably should
have known of injury and its cause.

3. Plaintiff ’s cause of action, commenced more than
three years after he could have easily inquired whether his
funds were ever deposited into Defendant broker dealer’s
account, falls outside three-year period of limitations
under UCC.

4. In light of Plaintiff ’s testimony that communication
from IRS asking him about his transfer of funds to
Defendant broker made him physically ill, the statute of lim-
itations began to run as of that time as such communication
and reaction evidences constructive knowledge that should
have led Plaintiff to inquire whether transfer ever was
deposited into brokerage dealer’s account as originally

agreed between Plaintiff and his broker.

5. The facts of this case did not make out a violation of the
Pennsylvania Securities Act.

(Norma M. Caquatto)

Stradley, Ronan, Stevens & Young for Prudential Securities
and Louis Dworsky.
Scott R. Leah, Tucker Arensburg for PNC Bank.
Kevin Hurley for Wachovia Securities.
Michael J. Betts for Plaintiff.

No. GD 05-25678. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
IN SUPPORT OF ORDER

INTRODUCTION
Friedman, J., October 7, 2008—Defendants Prudential
Securities Incorporated (“Prudential”), Louis David
Dworsky (“Dworsky”) and PNC Bank, N.A. (“PNC”) have
filed Motions for Summary Judgment. Defendant Bowman
has failed to file an Answer to either the original Complaint
or the Amended Complaint, and a default judgment was
recently entered against him.1 Plaintiff sets forth his version
of the facts in his Brief in Opposition to Prudential
Defendants’ Motion for Summary Judgment, pp. 2-8. Those
facts are largely undisputed for purposes of the instant
Motions. There are other undisputed facts that are also
material to the Motions.

Both Motions are based mainly on the bar of different
statutes of limitations. PNC also says that its liability is
governed solely by the UCC which has displaced common
law negligence claims against entities such as PNC.
Prudential and Dworsky also contend that the Pennsylvania
Securities Act has no application to the facts of this case.
After consideration of the Motions and the briefs and argu-
ments of counsel, we conclude that the Motions must be
granted.

DISCUSSION
Both Plaintiff and PNC agree that if the three-year

statute of limitations under the UCC applies to the claims
against PNC, the discovery rule does not apply and the
statute would begin to run when the checks at issue were
deposited into the miscreant’s account with PNC, in July
2001.

However, if PNC’s duties arise under the common law (as
Plaintiff contends) and not only under the UCC, the discov-
ery rule would apply. Plaintiff argues that the statute does
not start to run until Plaintiff knew “or reasonably should
have known of his injury and its cause,” citing Fine v.
Checcio, 582 Pa. 253, 269, 870 A.2d 850, 859 (2005) (empha-
sis added). Fine involves dental malpractice and served to
clarify that constructive knowledge of an injury includes
awareness that a symptom (there post-surgical numbness) is
chronic and possibly permanent rather than transient as was
first believed.

The origin and history of the discovery rule is clearly and
concisely set out after which the Pennsylvania Supreme
Court states its holding:

Today, we hold that it is not relevant to the dis-
covery rule’s application whether or not the
prescribed period has expired [as one line of
the Superior Court cases had held]; the discov-
ery rule applies to toll the statute of limitations
in any case where a party neither knows nor
reasonably should have known of his injury and
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its cause at the time his right to institute suit
arises [regardless of when the discovery is
made].

Fine, 582 Pa. at 269, 870 A.2d at 859. (Emphasis added.)
Fine restates that “the recognized purpose of the discovery
rule [is] to see to it that persons who are reasonably
unaware of an injury that is not immediately ascertainable
have essentially the same rights as those who suffer an
immediately ascertainable injury.” 582 Pa. at 270, 870 A.2d
at 860.

It must be remembered that the Tortfeasor-in-Chief is
Bowman. Plaintiff gave him the checks in question, trust-
ing that he would deposit them in the account created at
Prudential for the explicit purpose of receiving them. In
fact, an essential part of Plaintiff ’s argument in favor of
Prudential’s liability is that it had created an account in
Plaintiff ’s name into which nothing was ever deposited.
Therefore, the discovery by Plaintiff that Bowman did not
put the funds into the Prudential account is the latest date
that would trigger the running of the various statutes of
limitation.2 At that point Plaintiff would know his funds
had not gone where they were supposed to go. Plaintiff ’s
own testimony shows he reasonably should have known
that his funds were not where he thought they were by the
end of 2002.

A review of Plaintiff ’s testimony attached to his
“Appendix of Exhibits to Defendants’ Motions for Summary
Judgment” reveals that Plaintiff knew no later than some
time in 2002 that the IRS wanted to know why he gave Mr.
Bowman $400,000 and that this information made him phys-
ically ill. See excerpts from Plaintiff ’s deposition of October
3, 2007, fully quoted below:

Q. Did you ever hear of any stories, you know,
out in the community about [Bowman]?

A. No, sir. The only thing that I ever could think
of was just the nasty telephone call I got from
the IRS when they called me. That was my first
inkling that something was wrong.

Q. Tell me about that telephone call from the
IRS?

A. I was standing on the boat docks and a lady
from – introduced herself as Agent Rohr, I think
it was, from the criminal investigation depart-
ment of the IRS or something like that.

That’s not a phone call you want to get, so, you
know, the blood drained out of my body and she
asked me why I had given John Bowman
400,000 dollars, and I said I hadn’t, and then it
progressed to where it is now.

Q. When did you get this phone call?

A. I don’t really remember the dates, sir.

Q. Can you remember the year?

A. No, I really don’t. This has been one – I prob-
ably could find out.

Q. You said you were on a boat when you got the
phone call?

A. I was standing on the dock when I was work-
ing at Marine Concepts, so that would have been
2003 maybe, 2004.

Q. Mr. Bowman was indicted in 2003.

A. It had to have been the year before that.

Probably 2002.

Q. To the best of your recollection as we sit here
today, you think the phone call from the IRS
agent was 2002?

A. Yes, sir.

Q. And as I understand it, the IRS agent asked
you why you had given Mr. Bowman 400,000
dollars of your retirement assets?

A. Well, she didn’t state it as retirement assets.
She just said why would you have given Mr.
Bowman 400,000 dollars.

Q. And did you know what she was referring to
when she mentioned the 400,000?

A. At first I did not. As I talked to her, I remem-
ber saying I had done a 401 rollover, and I
remember her saying that “Oh, I see that,”
which meant she had my tax returns.

Q. Did she give you any sense of how she knew
that there was – that Bowman had 400,000 dol-
lars of your money?

A. At that time, she said that he was under
investigation and she would prefer that I not
discuss it with anybody.

Plaintiff ’s deposition, p. 24, l. 19-p. 26, l. 20. (Emphasis
added.)

Later in the same deposition, Plaintiff further described
his reaction to the IRS agent’s information:

Q. After you got the phone call from the IRS
agent, did you go speak to Mr. Bowman about
what had happened with the money?

A. No, sir.

Q. What did you do?

A. I sat there and had stomach acid eat half of
me up. That was about it.

Plaintiff ’s deposition, p. 80, ll. 5-11. (Emphasis added.)
Quite properly, Plaintiff did not discuss this with Bowman
who was the target of the federal criminal investigation.
However, Plaintiff did nothing to inquire of Prudential or
Dworsky regarding whether or not the two checks at issue
had gotten into the accounts that had been established in
the previous year. Despite receiving information some time
in 2002 that was extremely disturbing to him, Plaintiff
admittedly did nothing. He did not even take the elemen-
tary steps of asking Prudential to send him a current state-
ment of the accounts.

The undisputed facts and Plaintiff ’s own testimony make
it clear that, as to Defendants Prudential and Dworsky, we
must rule as a matter of law that the simplest inquiry by
Plaintiff would have revealed to Plaintiff by late 2002 or
early 2003 that the checks were not deposited into the
Prudential accounts. Yet Plaintiff did not commence the cap-
tioned action until September 30, 2005. Counts One, Six,
Seven, Twelve and Thirteen,3 against Prudential and
Dworsky, are barred by the two-year statute of limitations
which began to run no later than the end of December 2002
or early January 2003 (assuming that “in 2002” could mean
as late as December 31, 2002 and also assuming that it would
take a few days to get a duplicate copy of the Prudential
account statement).

Count Ten, “Negligence,” which is the sole remaining tort
claim against PNC, is barred by the same two-year statute of
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limitation.4 The other count against PNC, based on the UCC,
is barred by the UCC’s three-year statute which the discov-
ery rule undisputedly does not extend.

Having disposed of the tort claims and the UCC claim,
we are left with the contract claims, Count Three, “Breach
of Contract,” Count Five, “Breach of Fiduciary Duties,” as
well as Count Four, “Violations of the Pennsylvania
Securities Act §§401 and 503,” all against Prudential and
Dworsky.

Plaintiff alleges that the contract breached was
Dworsky’s promise to Plaintiff, made in July 2001 in
Bowman’s Gibsonia office, to deposit the checks into the
Prudential accounts that had been established for them.
Even if we assume the discovery rule might apply to contract
actions, this is not a case where the circumstances compel it.
The simplest inquiry at any time after Plaintiff turned the
checks over to Bowman or Dworsky or both in July 2001,
would have revealed that the checks went elsewhere. The
four-year statute of limitations for Count Three expired in
July 2005. Count Three must be dismissed as untimely filed.
Count Five, “Breach of Fiduciary Duties,” also must be dis-
missed as untimely, as it cannot stand alone but is ancillary
to Count Three.

We turn now to Count Four where the questions remain-
ing are (1) whether §401 of the Pennsylvania Securities
Act (70 P.S. §1-401) provides a private cause of action
against brokers or broker-dealers such as Prudential or
Dworsky, and (2) whether aiding and abetting Bowman’s
undisputed theft of Plaintiff ’s funds is the same as aiding
and abetting a violation of §401. The Court concludes as a
matter of law that Bowman’s conduct, while illegal in
many ways, does not violate the Pennsylvania Securities
Act. Therefore, neither Prudential nor Dworsky could
have aided and abetted a Pennsylvania Securities Act vio-
lation. Count Four must also be dismissed. We also note
that even using a much later date for Plaintiff ’s discovery
that his funds did not go into the Prudential account, Count
Four would be barred by the one-year period of limitations
applicable to actions under §§501, 502 and 503. Section 1-
504, “Time limitations on rights of action,” says that
claims such as that at Count Four here must be brought
before “the expiration of one year after the plaintiff
receives actual notice or upon the exercise of reasonable
diligence should have known of the facts constituting [the]
violation….”

The latest “discovery” date offered by Plaintiff is April
20045 when Plaintiff, still trusting Bowman, entered into an
agreement whereby Bowman would return the purloined
money to him. Even accepting, arguendo, such a late date for
Plaintiff ’s realization of Bowman’s perfidy, the applicable
one-year statute of limitations would have expired five
months before this action commenced. Count Four is barred
even if somehow it were otherwise valid.

CONCLUSION
The facts of this case do not make out a violation of the

Pennsylvania Securities Act. Furthermore, the statute of lim-
itations set forth in 70 P.S. §1-504 would be one year from
December 2002, or under Plaintiff ’s best case scenario, one
year from April 2004.

The tort claims contained in the captioned matter expired
under the two-year statute of limitations well before
September 30, 2005 when this suit was commenced by
Praecipe for a Writ of Summons.

The three-year statute under the UCC undisputedly
expired in July 2004.

The four-year statute of limitations for Breach of
Contract claims expired in July 2005.

All claims that remained in the captioned action after oth-
ers were dismissed on preliminary objections must be dis-
missed. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: October 7, 2008

ORDER OF COURT

AND NOW, to-wit, this 7th day of October 2008, the
Motions for Summary Judgment filed by Prudential
Securities, Inc., Louis Dworsky, and PNC Bank, N.A. are
hereby GRANTED, and the captioned action is DISMISSED
as to those Defendants for the reasons set forth in the accom-
panying Memorandum in Support of Order.

It is further ORDERED that Wachovia Securities, LLC be
stricken as a Defendant, no claim of any sort having been
made against it, and that the above caption be amended to
delete its name.

The Department of Court Records is hereby ORDERED
to correct the caption in its electronic records.

BY THE COURT:
/s/Friedman, J.

1 Defendant Bowman was convicted of federal charges of
mail fraud, wire fraud, and money laundering based on alle-
gations similar to those against him here. See U.S. District
Court for the Western District of Pennsylvania (Pittsburgh),
Criminal Docket for Case #2:03-cr-00225-JFC, “USA v.
Bowman,” attached to “Motion of Defendants, Prudential
Equity Group, LLC f/k/a Prudential Securities, Inc. and
Louis Dworsky, for Summary Judgment Pursuant to Rule
1035, Exhibit B.
2 Earlier dates might also trigger the running of the statutes,
but we do not need to discuss those dates further at this time,
nor need we discuss the effect of Plaintiff ’s contributory
negligence and whether it might also be a complete bar to his
claims.
3 Count One, “Common Law Fraud;” Count Six,
“Negligence;” Count Seven, “Aiding and Abetting Fraud;”
Count Twelve, “Concert of Action;” Count Thirteen, “Civil
Conspiracy.” We also note that all the elements of fraud are
neither pled nor proven, as the alleged misrepresentation
by Dworsky is that the checks would be deposited. To be
actionable as fraud, a misrepresentation must be of an exist-
ing fact, not of a future intent to do something. This is
axiomatic.
4 As to PNC, Counts Seven, Eight, Eleven and Twelve have
already been dismissed based on its Preliminary Objections;
however, even if they had remained in the case, the two-year
statute of limitations as extended by the discovery rule
would bar those counts as well.
5 We reject completely the contention of Plaintiff that he
never believed that Bowman was a thief until he actually
pled guilty in federal court.

Gill Hall Land Co. v.
AJNP Development, LLC

Interpretation of Easement Agreement—Ambiguity in
Written Agreement—Consideration of Extrinsic Evidence
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1. The term “temporary” referring to an easement in a
written easement agreement is ambiguous and extrinsic evi-
dence as to intent of the parties is admissible.

2. The scrivener’s testimony showed that the intent of the
parties was the creation of an easement which would termi-
nate upon the occurrence of two events; both events
occurred and the easement ceased to exist.

(Joan Shoemaker)

Jeffrey A. Hulton for Plaintiff.
Jonathan G. Babyak for Defendant.

No. GD 06-8994. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Friedman, J., November 26, 2008—
Introduction

Defendant has appealed from this Court’s Order dated
June 10, 2008, in which we denied Defendant’s Motion For
Judgment NOV And In The Alternative A New Trial and
entered judgment in favor of Plaintiff and against
Defendant.

This was an action to quiet title which was decided by
the undersigned, sitting without a jury. On March 10,
2008, we filed a Decision pursuant to Pa. R.C.P. 1038. The
dispute involves the interpretation of two “temporary”
easements, one for Parking and one for Access. After a
view of the real estate in question on December 18, 2007,
an evidentiary hearing was conducted. The Court con-
cluded that the easements were temporary and for the
personal benefit of Defendant’s predecessor, Empire State
Development Co.

In its Statement of Matters Complained of on Appeal,
Defendant lists 15 instances of error. They appear to corre-
spond to each paragraph of the Court’s Decision. In other
words Defendant appears to disagree with all aspects of the
Decision in a prolix yet uninformative manner. We therefore
believe that the Statement of Matters may not comply with
the requirements of Pa. R.C.P. 1925(b)(4), as amended in
2007. The Statement is vague and not concise, and we sug-
gest that the appeal be quashed by the Superior Court. In the
event the appeal is heard on the merits we will discuss the
issues as best we can.

Factual Background
This case arose from the grant of two easements, which

are contained in a single document, hereinafter the
Easement Agreement.1 The Grantors were Jefferson Swim &
Tennis, Inc., and Jefferson Woodlands Associates, LLP, who
were the predecessors in interest to the Plaintiff. The
Grantee was Empire State Development Co., predecessor in
interest to the Defendant. The Easement Agreement recited
that the parties had entered into an agreement for the
Grantee to purchase a parcel of real estate from the
Grantors, and that “the real property is located such that
Grantors must provide to Grantee ingress/egress or
regress.” The Easement Agreement then provides as fol-
lows, in pertinent part (emphasis added):

NOW THEREFORE, in contemplation of the
foregoing, the said Grantor for and in consider-
ation of the sum of One Dollar ($1.00) to be paid
by the Granted before the sealing and delivery
of this Easement as to the following described
property of the Grantor:

All that certain tract of ground situate in the

Borough of Jefferson…described as follows:

ROADWAY:
All that certain parcel of ground, situate in the
Borough of Jefferson, County of Allegheny,
Commonwealth of Pennsylvania for the pur-
pose of providing a temporary 50.00' Right of
Way for ingress, egress, and regress as
described here to wit:

Beginning at a point on the Northerly Right of
Way line of Gill Hall Road a 50.00 foot Right of
Way as shown on said plan…thence from said
true point of beginning and along the center line
of the aforementioned “temporary 50.00' Right
of Way” in said plan and being equal distant of
25 feet in both directions from said center line
the following three courses and distances, viz:

1. Radius – 100.00' – Arm – 96.29 feet

2. N 07 55' 30" W – 275 feet

3. Radius – 150.00' – Arc – 135.74 feet to a point
terminating on the southerly limits of a
Temporary Parking Easement as shown on said
plan.

PARKING:
All that certain parcel of ground situate in the
Borough of Jefferson, County of Allegheny,
Commonwealth of Pennsylvania, for the pur-
pose of providing a temporary parking ease-
ment as described here to wit:

Beginning at a point on the Northerly Right of
Way line of Gill Hall Road a 50.00' Right of Way
as shown on said plan where the same is inter-
sected by lands now or formerly of Jefferson
Swim Club, Inc…to the true point of beginning.

The Easement shall be as identified in the shad-
ed area shown on the attached plan, as above
described, on Exhibit A.

1. The Easement, rights and privileges herein
granted shall be used solely for the purpose of
ingress/egress and use of the larger portion of
real property as a Parking Area as shown on
Exhibit A.

2. The Easement, rights and privileges herein
granted shall be temporary until such time as
other access and parking, at least as large as
the current parking Easement and not further
from the existing swim club as is the current
parking Easement and will be of similar type
and condition, with the cost of parking and road
relocation to be paid by Grantor with appropri-
ate ingress/ egress consistent with the use of
this Easement.

3. The Easement, rights and privileges granted
herein are exclusive, and Grantors covenant
that it will not convey any other Easement or
conflicting rights within the area covered by
this grant. This instrument shall be binding on
its heirs, executors, and administrators, succes-
sors and assigns.

4. Grantee, its administrators, successors,
assigns…shall be responsible for the ordinary
repair and maintenance of the aforementioned
Easement, and Grantee, its administrators,
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assigns …shall maintain the same in a condition
at least as good as the condition exists at the
time of the grant of this Easement….

5. The Grantor and Grantee recognize that this
transaction is the result of a subdivision of
Jefferson Swim & Tennis Center, Inc., dated
June 25, 1993, Plan Book Volume 181, Pages 129
and 130, accordingly Grantor retains the right
to relocate service line utilities, a the sole cost
and expense of Grantor should they be in con-
flict with the future development of Grantor’s
parcel.

6. Should Grantee, its administrators, succes-
sors, and assigns, fail to perform any covenant,
undertaking, or obligation arising hereunder,
all rights and privileges granted hereby shall
terminate, and this Agreement shall be of no
further force and effect.

7. Should Grantee, its administrators, succes-
sors and assigns, remove said service utility
lines, Grantee shall be responsible for the
replacement of same.

8. Grantor also retains, reserves, and shall con-
tinue to enjoy the use of the service of such
property for any and all purposes which do not
interfere with and prevent the use by Grantee of
the within Easement.

Of the fifteen issues in Defendant’s Statement of Matters
Complained of on Appeal, six deal solely with issues of cred-
ibility. They are quoted below with the Court’s brief com-
ments in parentheses.

6. The Court erred in finding that the Plaintiff
has access to a public roadway without the use
of an easement. (The Court conducted a view
and observed that access was available.)

7. The Court erred in placing weight on the
unsubstantiated testimony of the Plaintiff that
an alternative access was available. (The Court
also believed Plaintiff ’s witness.)

8. The Court erred in placing weight on the
unsubstantiated testimony of a party regarding
other access, in that the party Plaintiff testified
that he was unable to calculate the cost neces-
sary for providing alternative access.
(Plaintiff ’s witness could not calculate the
exact cost; Defendant had the burden of adduc-
ing evidence to show that the cost was so high
that access should be regarded as not feasible.)

9. The Court erred in determining that access
was feasible, despite the fact that the Court
attended a view of the property. (No further
comment needed.)

10. The Court erred in determining that access
to the roadway was feasible when there was no
evidence as to how much roadway would be
necessary to allow for adequate sloping and the
cost of such a roadway. (No further comment
needed.)

11. The Court erred in placing weight on the
fact that adjacent properties apparently
accessed the roadway, insofar as there was no
evidence as to the cost of construction of such

access. (No further comment needed.)

“In a non-jury trial, the factfinder is free to believe all,
part, or none of the evidence, and the Superior Court will
not disturb the trial court’s credibility determinations.”
Voracek v. Crown Castle USA Inc., 907 A.2d 1105, 1108
(Pa.Super. 2006), quoting L.B. Foster Co. v. Charles
Caracciolo Steel & Metal Yard, Inc., 777 A.2d 1090, 1093
(Pa.Super. 2001). The Court, as the factfinder in this case,
was free to believe testimony of witnesses, even if it was
the only evidence on the point; the Court was free to make
findings based on the view of the property in question, even
if the Defendant disagreed with those findings. We there-
fore need not address further any of the issues raising a
question of credibility of evidence.

There are nine remaining issues. They are:

1. The Court erred in determining that the ease-
ment was temporary as regards to time in that
there was no set time for the easement or any
triggering factor contained in the easement to
terminate the easement.

2. The Court erred in not finding that the ease-
ment was temporary only as to location, as on its
face, the easement makes provision for the
servient tenant to move the easements at its
expense.

3. The Court erred in allowing parol evidence
when the document was unambiguous on its
face.

4. The Court erred in finding that the easement
had been abandoned solely because the domi-
nant property no longer was used as a swim-
ming pool/tennis court.

5. The Court erred in finding that the easement
was solely for the personal benefit of the
Defendant’s predecessor in title.

12. The Court erred in finding that the
Defendant had alternate access to the roadway,
as the easement on its face states that given the
location of the dominant tenement, the ease-
ment is necessary for the dominant property.

13. The Court erred in placing any weight on the
evidence of the scrivener of the document as the
scrivener admitted that she could have placed
such restrictive language in the document and
failed to do so.

14. The Court erred in determining that the
easement was to be used by the dominant prop-
erty only as a swim club.

15. The Court erred in determining that the
easement was terminated by the failure of the
Defendant to maintain the easement.

Note that Defendant does not state whether it uses “the ease-
ment” to mean “the parking easement,” “the access ease-
ment,” or both. Again the Statement of Matters is too vague
and requires the Court to guess what Defendant’s true com-
plaint on appeal consists of.

In any case, the threshold issue underlying these claims
of error is whether or not the document in question was
ambiguous, and whether or not extrinsic evidence could be
considered in interpreting it.

As we stated in the Decision dated March 10, 2008,
simply by describing the easement as “temporary,” the
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parties created an ambiguity. By doing so, the parties
opened the door to the consideration of extrinsic evi-
dence; this was discussed by the Superior Court relative-
ly recently, as follows:

[I]f the location, size or purpose of an easement
is specified in the grant, then the use of an ease-
ment is limited to the specifications. If, howev-
er, the language of a granting deed is ambiguous
regarding these matters, then the intent of the
parties as to the original purpose of a grant is a
controlling factor in determining the existence
of an easement. Moreover, the intention of the
parties “is determined by a fair interpretation
and construction of the grant and may be shown
by the words employed construed with refer-
ence to the parties at the time the grant was
made.”

….

Whether an ambiguity exists is a question of law
subject to plenary review. However, resolution
of conflicting parol evidence relevant to what
the parties intended by an ambiguous provision
is for the trier of fact.

PARC Holdings, Inc. v. Killian, 785 A.2d 106, 112 (Pa.Super.
2001) (citations omitted, emphasis added).

As noted in the Decision, the scrivener of the easement
was the attorney for the Grantor, Lauren Baltic. Her deposi-
tion testimony may be found at Plaintiff ’s Exhibit 11. She
describes the grantors’ intent with regard to the purpose and
duration of the easement:

Q. What was the intent – what was meant by that
paragraph?

A. To provide [grantee] a temporary parking
easement.

Q. When you say temporary parking easement,
what do you mean by temporary parking ease-
ment?

A. Well, [grantors] had planned on doing a res-
idential development, and therefore, she had
the swim club, which he had owned prior to
transferring it to her.

So it was his plan that the properties would
mutually benefit each other. As he developed
the residential development, she would have
use of the parking so as to benefit the swim
club. They mutually benefited each other.
People would come to the swim club; people
would utilize it from the development.

So long as that situation stayed together, he was
happy with the situation.

Q. So long as she operated the swim club?

A. And he had that, right.

Q. Okay. Do you know the reason why [the
grantors] did not convey the lot that we’ll call
the parking lot, that area – why they did not con-
vey that to her – to Cathy Brentzel or to Empire
in fees (sic) simple?

A. Because they always wanted to retain the
right to develop it.

In the event she wasn’t using the swim club

anymore, wasn’t functioning as a swim club –
Cathy had the propensity to sometimes just
walk away from things. And if she did do that,
they wanted to have the ability to develop that
property.

….

Q. So it was the intent of [grantors] that in the
event that was no longer a swim club, they
would – the easement would cease, and they
would be able to develop the lot?

A. They would incorporate it and develop it, yes,
yeah.

(Deposition of Lauren Baltic, pp. 10-13.) Ms. Baltic’s testi-
mony is clear that the Grantor wanted to protect his own
interests if the Grantee ended up abandoning the swim club
business. The Court concludes that the intent of the Grantor
and the Grantee as to the meaning of “temporary” was that
the parking easement would cease to exist if the swim club
use was discontinued or if the owner of the swim club aban-
doned or disposed of the real estate on which the swim club
was located.

Both events occurred: the use was discontinued and
the owner of the swim club abandoned its real estate,
which was eventually sold by the Sheriff, to the instant
Defendant. The “temporary” parking easement therefore
ceased to exist no later than the date of the Sheriff ’s deed
to Defendant and as early as September 2003 when the
swim club ceased operations. Any access easement
expired at the same time. Furthermore, given the evi-
dence of record, there is no right to an access easement by
necessity.

Based on the evidence of the scrivener, the Court’s view
of the real estate itself, and the other testimony at trial, we
properly concluded that the easement for parking and
access was indeed temporary, as described on its face, and
that it expired when the swim club ceased operation, based
on the intent of the grantor of the easement and the origi-
nal grantee. There was no evidence to support a perma-
nent easement for a parking lot on Plaintiff ’s property to
serve a use other than a swim club. We also found there
was access from Defendant’s lot to the main road and
therefore properly concluded that no easement by necessi-
ty was warranted.

As we said in our Decision, Plaintiff provided credible
evidence to show that a driveway or roadway from the
Defendant’s property to the main road was feasible.
Plaintiff ’s evidence was that Defendant’s property has 131
feet of frontage on the public roadway, that the property
slopes down from the road but not so badly that a roadway is
impossible, that the roadway would have to wind somewhat
and, by way of the view, that properties of third parties adja-
cent to Defendant’s property already have similar access.
Defendant produced no evidence to rebut any of this. The
Court found Plaintiff ’s witness on this point knowledgeable
and credible. Defendant had the opportunity to call an
appropriate witness regarding the feasibility or cost of the
driveway yet chose not to do so.

The express terms of the easement agreement would
lead to the same result. One of the grounds for terminating
the parking easement was a failure by the Grantee to main-
tain the parking area. The evidence was that no mainte-
nance was performed and as a result the parking lot deteri-
orated to such an extent that environmental damage
occurred which had to be remediated. The cost of such
remediation is disputed and will be the subject of a separate
proceeding.
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Conclusion
We properly concluded that Plaintiff ’s real estate is no

longer subject to the temporary parking and access ease-
ments appurtenant to Defendant’s real estate, nor is an
access easement by necessity warranted by the credible
evidence.

Defendant’s appeal should be quashed for violation of
Rule 1925(b)(4). If the merits are reached nevertheless, the
Decision of the undersigned should be affirmed.

BY THE COURT:
/s/Friedman, J.

Dated: November 26, 2008

1 The Easement Agreement may be found at Exhibit A to
Plaintiff ’s First Amended Complaint To Quiet Title And For
Damages Pursuant To Judge Friedman’s Bench Order
Allowing Amendment.

Kim A. Bodnar v.
State Farm Mutual Insurance Co.

Consumer Protection Law—Medical Insurance Claims

1. Plaintiff filed claims under the Consumer Protection
Law arising out of Defendant’s conduct in handling her
insurance claims. Defendant filed preliminary objections
seeking dismissal of these claims. The Court sustained the
objections and dismissed the count.

2. The Court cited several cases with regard to use of the
Consumer Protection Law. The first addressed claims of an
insurance company’s refusal to pay medical bills submitted
for payment. The Court held that the activities the plaintiff
claimed were prohibited by the Consumer Protection Law
would also constitute unreasonable denial of benefits under
the Judicial Code. The Court stated that the plaintiff could
not pursue these claims under the Consumer Protection Law
when more specific legislation addresses these issues in
§8371 of the Judicial Code, which is specifically directed to
insurance companies.

3. The second case cited by the Court permitted, under
then-existing law, a Consumer Protection Law claim based
upon mishandling of a claim only if a tort action exists aris-
ing out of breach of contract. Under the current law, the
courts apply a gist of the action doctrine; the gist of a cause
of action for failure to pay claims due under an insurance
policy is the breach of contract and a tort remedy cannot be
pursued.

4. The final case relied upon by the Court dealt with a
statutory bad faith claim and whether this could be based
upon conduct unrelated to the failure to pay a claim. The
Court found that the purpose of this legislation was to
address insurance company incentives to pay valid claims.

5. The Court found that §8371 of the Judicial Code would
not supplement the Consumer Protection Law regarding
handling of claims if the Consumer Protection Law was
meant to address and apply to misconduct regarding sale of
policies as well as misconduct following the sale.

(Angel L. Revelant)

Kim Bodnar, pro se.
Daniel Rivetti and Mark Martini for Defendant.

No. AR 08-001337. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
AND ORDER OF COURT

Wettick, J., October 21, 2008—The subject of this
Memorandum and Order of Court is State Farm’s prelimi-
nary objections seeking dismissal of plaintiff ’s claims under
the Consumer Protection Law (Count V of the Complaint).

Plaintiff ’s Consumer Protection Law claims arise out of
State Farm’s conduct in the handling of her claim.

In Knox v. Worldwide Insurance Group, 140 P.L.J. 185
(1992), I considered a Consumer Protection Law claim
arising out of the insurance company’s refusal to pay
medical bills that the plaintiffs submitted for payment. I
ruled that the plaintiffs could not pursue these claims
because any activities which the plaintiffs claimed to be
the conduct prohibited by the Consumer Protection Law
would also constitute the unreasonable denial of benefits
within the meaning of §8371 of the Judicial Code. Since
§8371 of the Judicial Code is specifically directed to
insurance companies while the Consumer Protection Law
is more general, I ruled that the more specific legislation
applies.

In Gordon v. Pennsylvania Blue Shield, 548 A.2d 600
(Pa.Super. 1988), the Court ruled that a Consumer Protection
Law claim may be based on a mishandling of a claim only if
there exists a cause of action in tort arising out of a breach
of a contract. To determine whether there is a cause of action
in tort arising out of the breach of contract, the Court used a
malfeasance/nonfeasance distinction. However, under exist-
ing law, the courts now apply a gist of the action doctrine.
The gist of a cause of action of a failure to pay a claim due
under an insurance policy is the breach of a contract. A tort
remedy may not be pursued.

In addition, in Toy v. Metropolitan Life Insurance Co.,
928 A.2d 186 (Pa. 2007), the Supreme Court considered
whether a statutory bad faith claim could be based on con-
duct unrelated to the failure to pay a claim. The Court con-
cluded that the only purpose of the bad faith legislation was
to address an existing inequity in insurance law in that the
insurance companies had no incentive to make full and
prompt payments of valid claims. Thus, the Court ruled that
the bad faith legislation applied only to the handling of
claims.

It is unlikely that the Court would have reached this
result if the Consumer Protection Law reached a bad faith
failure to pay a claim. The Court appeared to recognize a leg-
islative scheme in which misconduct relating to the selling of
a policy is governed by the Consumer Protection Law and
misconduct relating to the handling of claims allegedly due
under the policy is governed by the bad faith statute. If the
Consumer Protection Law applies to both misconduct prior
to the sale of the policy and misconduct after its sale, there
is no reason why the Court would have ruled that §8371 sup-
plements the Consumer Protection Law only with respect to
the handling of claims.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 21st day of October, 2008, it is hereby ORDERED

that defendant’s preliminary objections to Count V of
Plaintiff ’s Complaint are sustained and this count is dis-
missed.

BY THE COURT:
/s/Wettick, J.
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Frank Cuda v.
Paradise Pools and Spas

Contract to Install Swimming Pool Liner—Disclaimer of
Responsibility—Bid Sheet Unsigned by Parties—
Reasonableness—Fact Witness v. Expert Witness

1. Clause on unsigned bid sheet attempting to insulate
Defendant pool liner contractor from responsibility for bow-
ing or collapsing of pool walls while repairs were being
made does not relieve Defendant from liability.

2. Trial court did not err in barring witness from testify-
ing only as fact witness and not as an expert witness where
there was no attempt to qualify witness as an expert and no
expert report.

3. Trial court did not err in finding Defendant caused
Plaintiff ’s damages in light of trial testimony of expert wit-
ness that Defendant’s delay in refilling of swimming pool
was factual cause of collapse of its walls.

4. Even if disclaimer clause applied, Defendant’s actions
would be subject to a reasonableness standard.

5. Circumstances that Defendant allowed 25-year-old
swimming pool to stand empty for three days before its walls
collapsed supports conclusion that Defendant did not act
reasonably.

(Norma M. Caquatto)

Brent J. Lemon for Plaintiff.
Stephen Jurman for Defendant.

No. GD 05-008324. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., October 20, 2008—This matter comes

before the Superior Court on the appeal of Paradise Pools
and Spas (hereinafter “Defendant”) from the judgment
entered on the verdict in favor of Frank Cuda (hereinafter
“Plaintiff ”) and against Defendant in the amount of
$22,260.

I. BACKGROUND
This cause of action arises out of a business transaction

between Plaintiff and Defendant for replacement of the liner
in the Plaintiff ’s in-ground swimming pool.

On or about September 22, 2002, the Defendant,
through its owner, Randall Beals, submitted a bid to the
Plaintiff to replace the subject pool liner. The ‘bid sheet’
included additional language added by Mr. Beals, desig-
nated with an asterisk, that read, “not responsible for the
bowing or collapsing of pool walls.” Plaintiff hired the
Defendant at the bid price, but a written contract was
never entered into by the parties. On or about May 16,
2003, the Defendant informed the Plaintiff that the
Defendant would install the replacement liner on Sunday,
May 18, 2003. The Defendant instructed the Plaintiff to
drain the pool and only leave water in the “hopper,” i.e.,
the deep end of the pool.

As per the instructions, the Plaintiff drained the pool on
May 17, 2003. On Sunday, May 18, 2003, the Defendant’s
employees arrived at the property and removed the old
liner. The employees of the Defendant immediately began
installation of the new liner, but did not complete the instal-
lation on the May 18th date. The Defendant later spoke
with the Plaintiff and instructed the Plaintiff to begin fill-

ing the pool, but only six (6) to twelve (12) inches above the
“hopper.”

Mr. Beals maintained that he had planned to send his
employees back the following day, Monday, May 19, 2003,
to finish the installation of the new liner. The Defendant’s
employees did not return to finish the installation of the
liner. After calls from Plaintiff, Beals returned on
Wednesday, May 21, 2003 to find that pool had collapsed.
The Defendants never completed the installation of the
liner.

II. PROCEDURAL HISTORY
Plaintiff filed his Complaint on April 6, 2005. A ten (10)

day notice was filed on June 3, 2005. Defendant filed
Preliminary Objections on June 16, 2005, which were argued
on July 18, 2005. The Preliminary Objections were denied
without prejudice, and Defendant was ordered to file a
responsive pleading. A second ten (10) day notice was filed
on March 17, 2006. A Default Judgment was obtained on
March 22, 2006. Plaintiff took a Default Judgment against
Defendant on March 22, 2006. The Defendant filed an
Answer, New Matter and Counterclaim on that same day.
The Counterclaim for the balance of the original contract
price, i.e., $1,904 (the original price of $2,404 less down pay-
ment of $500). The Defendant filed a motion to open, which
was granted on August 3, 2006.1

On December 7, 2007, the parties entered into a
Stipulation, wherein they agreed to have the case tried by a
Judge without a jury. On that same day, the parties appeared
before this Court for a one (1) day, non-jury trial. After the
trial, this Court handed down a verdict in favor of the
Plaintiff and against the Defendant in the amount of
$22,260.00. (See Verdict). On December 10, 2007, the Court
entered a supplemental verdict on Defendant’s counter
claim in favor of the Counter Defendant (Frank Cuda) and
against the Counter Plaintiff (Paradise).

The Defendant filed a Motion for Post-Trial Relief on
December 19, 2007. Arguments on Defendant’s Post-Trial
Motions were held on June 24, 2008. In its Order of July 7,
2008, this Court denied Defendant’s Motion for Post-Trial
Relief.

On August 6, 2008, the Defendant filed an appeal to the
Superior Court of Pennsylvania. On August 27, 2008, this
Court Ordered the Defendant to file a Concise Statement of
Matters Complained of on Appeal, pursuant to Pa.R.C.P.
1925(b). Those matters were timely filed, placing this issue
properly before the Superior Court of Pennsylvania.

III. MATTERS COMPLAINED OF ON APPEAL

1. [T]here was no evidence in the record from
which the Court could conclude that any action
or inaction by the Defendant cause[d] the
Plaintiff ’s damage.

2. [T]he parties’ contract, with the Plaintiff ’s
full knowledge and understanding, specifically
and expressly disclaimed liability for the very
damage plaintiff suffered.

3. [T]he Court erred in limit[ing] the testimony
of the Defendant himself with respect to his
knowledge of relevant practices in the industry.2

IV. DISCUSSION
This Court will address the Defendant’s Matters

Complained of on Appeal ad seriatim. Defendant’s claim that
the record was void of any evidence, so as to prevent this
Court from concluding that the Defendant could have caused
the damage to the pool is without merit.

Plaintiff called an expert in the field of swimming pool
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construction, Joseph Gassner (hereinafter “Gassner”).
Gassner was employed in the field of swimming pool con-
struction for over thirty-five (35) years. (Tr. at 18). When
asked what the procedure was for doing a liner replacement,
Gassner testified,

[i]t’s basically to get the pool emptied, new liner
in and refill the water as soon as possible, espe-
cially on a wall construction of this sort because
of the possible collapsing of the pool. It doesn’t
take much on some of these older pools like this
for it to collapse, and that’s why you want to get
water back in as soon as you possibly can. (Tr.
at 19, see also Expert Report, Exhibit C).

Based on the evidence, Gassner was asked to proffer
his opinion as to how the walls of the pool collapsed. He
opined, “[t]here was not enough water put back in the
pool soon enough. It stabilized the hopper of the pool, but
the walls weren’t stabilized, and then the rain that came
in on top of that for the three (3) days where the pool sat
there with no water in it really helped to make the ground
heavier on the outside and pushed the walls in. There was
no support on the inside to hold them up anymore.” (Tr.
at 20).

Gassner was also asked whether it was his opinion, that
the practice used by the Defendant of asking the Plaintiff to
drain the pool on Saturday, beginning to replace the liner on
Sunday, but failing to complete the installation by
Wednesday departed from the industry standard. (Tr. at 23).
Gassner testified that this was indeed a departure from the
industry standard. (Tr. at 23).

The appropriate standard of review of a non-jury trial is
to determine, “whether the findings of the trial court are
supported by competent evidence, and whether an error of
law was committed.” Commonwealth v. Decker, 698 A.2d 99
(Pa.Super. 1997). In reviewing such a matter, the Superior
Court, “may not reweigh the evidence and substitute [its
own] judgment for that of the fact-finder.” Commonwealth v.
Veltrini, 734 A.2d 404 (Pa.Super. 1999).

This Court found that the delay in completely refilling the
pool was the factual cause of the collapse. This determina-
tion was based on the expert testimony of Mr. Gassner, as
well as the testimony of Mr. Beals, the owner of Paradise
Pools and Spas.

Defendant’s next Matter Complained of asserts that the
clause on the bid sheet, which states, “not responsible for the
bowing or collapsing of pool walls” precludes the Plaintiff
from any recovery. (See Exhibit A). This Court finds no basis
for said assertion.

The Supreme Court of Pennsylvania has had the opportu-
nity to test the legitimacy of exculpatory clauses on several
occasions and has ruled that exculpatory clauses are only
valid when three conditions are met:

First: the clause must not contravene public
policy,

Second: the contract must be between persons
relating entirely to their own private affairs,
and

Third: each party must be a free bargaining
agent to the agreement so that the contract is
not one of adhesion.

Topp Copy Products, Inc. v. Singletary, 626 A.2d
98, 99 (Pa. 1993).

Even if this Court would concede that these prerequisites
are met, “once an exculpatory clause is determined to be

valid, it will, nevertheless, still be unenforceable unless the
language of the parties is clear that a person is being
relieved of liability for his own acts of negligence.” Topp
Copy Products, Inc., 626 A.2d at 99.

It can hardly be argued that Plaintiff waived any and
all acts of negligence on the part of the Defendant on a
bid sheet created on September 7, 2002, eight (8) months
before any work commenced; on a bid sheet that was not
signed by either party; on a bid sheet that was silent as to
start time and the time of completion of said work, on a
bid sheet that is silent as to any issue of negligence. (See
Exhibit A). Additionally, the Defendant has the burden of
establishing immunity since the Defendant is the party
invoking the clause. Topp Copy Products, Inc., 626 A.2d
at 99.

It must be noted that the parties never adopted the “bid
sheet” or any other document as the contract in this matter.
The damages suffered by the Plaintiff were caused by the
negligence of the Defendant in waiting an excessive period
of time before attempting to refill the pool. Although the
clause contained on the bid sheet purported to disclaim lia-
bility for a collapse, it did not absolve the Defendant from a
collapse as a result of Defendant’s own negligence and said
alleged “disclaimer” was never formally acknowledged or
adopted by Plaintiff.

Assuming this disclaimer clause would be applicable in
this matter, which it is not, the disclosing party would still
have to be held to a “reasonableness” standard. Is it reason-
able to allow a swimming pool over 25 years old to stand
empty for three (3) days and not expect the pool to collapse?
The answer must be “no.” Plaintiff ’s expert testified the
process of installing a new liner should be completed in six
(6) hours. If the pool sides collapsed during said six-hour
period, the disclaimer may be effective, but not after allow-
ing the pool to stand empty for three (3) days.

Defendant’s final claim of err was with this Court’s rul-
ing which limited the testimony of Mr. Beals. (See Tr. at
50-60). During the direct examination of Mr. Beals, the
witness began to digress from the testimony concerning
the job sold to the Plaintiff and the damages resulting
therefrom. (Tr. at 50). Plaintiff ’s counsel objected to this
testimony, “[w]e’re starting to venture into expert testimo-
ny. There is no report by Mr. Beals.” (Id.). This Court
warned defense counsel, “you’re not offering him as an
expert. He’s more of a fact witness.” (Tr. at 50-1). Defense
counsel responded, “he’s a party as a proprietor and he has
experience.” (Tr. at 51).

Unfortunately, Defense counsel’s rationale does not waive
the rules of civil procedure or the rules of evidence. (See
Pa.R.C.P. §4003.5; see also, Pa.R.E. §701). Defense counsel
did not attempt to qualify Mr. Beals as an expert.
Additionally, Mr. Beals failed to file an expert report stating
his opinion regarding the cause of Plaintiff ’s damages.
Based on this failure, Mr. Beals was barred from offering
opinion testimony; however, he maintained his status as a
fact witness and was permitted to testify as same.

V. CONCLUSION
For the aforesaid reasons, this Court respectfully requests

the Superior Court of Pennsylvania to affirm the judgment on
the verdicts of December 7th and 10th, 2007, and the denial
of Defendant’s Post-Trial Motion of July 7, 2008.

BY THE COURT:
/s/Della Vecchia, J.

Date: October 20, 2008

1 The docket also recites various sanctions being imposed
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upon Defendant for its failure to comply with certain court
orders.
2 The Defendant makes no mention in its 1925(b) filing of the
denial of its counter claim. Accordingly, same is deemed
waived.

Commonwealth of Pennsylvania v.
Anthony Flipping Bey

Investigative Detention—Warrantless Search—Exigent
Circumstances—Constructive Possession of a Firearm

1. When Defendant opened apartment door in response to
police officer’s knock and officers viewed criminal activity
afoot, a reasonable suspicion was created and supported an
investigative detention.

2. Where police officers observed individual trying to
destroy evidence and other individuals leaving apartment via
the fire escape, exigent circumstances were established for
police to search the apartment without consent or a warrant.

3. Constructive possession can be found where
Defendant does not have actual possession of a firearm but
has the power to control the firearm and the intent to exer-
cise such control and may be inferred from the totality of
the circumstances.

4. Where Defendant was in the apartment with a rent
receipt in his wallet and drugs and guns were found in
numerous locations as well as a pile of money on a pool table
where Defendant claimed to be playing when police arrived,
the totality of the circumstances supported a finding of con-
structive possession of the firearm.

5. Where Defendant was found in possession of cocaine at
a prison, it is not necessary to prove criminal intent to con-
vict Defendant on the charge of contraband under 18
Pa.C.S.A. §5123(a).

(Joan Shoemaker)

Ilan Zur for Commonwealth.
Thomas N. Farrell for Defendant.

No. CC200600727. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., November 6, 2008—On April 9, 2008, this

Court, following a nonjury trial, found the Defendant,
Anthony Flipping Bey, (hereinafter “Defendant”), guilty on
counts one through five of the criminal information. Counts
one through four were four counts of “Persons not to Possess
a Firearm” under 18 Pa.C.S.A. §6105 (a)(1) and (b). The fifth
count of the criminal information was a “Contraband” viola-
tion under 18 Pa.C.S.A. §5123 (a)(2). Simultaneous to the
nonjury trial, a jury trial was held on counts six through
eleven of the criminal information. The jury found the
Defendant not guilty on all counts, including Possession of
Firearm with an Altered Manufacturer’s Number,
Prohibited Offensive Weapon, Possession with Intent to
Deliver, Possession of Controlled Substance, Possession of
Drug Paraphernalia and Criminal Conspiracy.

On June 16, 2008, Defendant’s post-sentence motion was

denied. Defendant filed a Notice of Appeal on July 16, 2008.
On August 8, 2008, Defendant filed a Concise Statement of
Matters Complained Of On Appeal.

MATTERS COMPLAINED OF ON APPEAL
Defendant raises three issues on Appeal. First, that this

Court erred in failing to suppress evidence when the police
entered an apartment house building and knocked on a door
to an apartment therein, without probable cause and/or rea-
sonable suspicion in violation of the Pennsylvania and
United States Constitutions. Secondly, that this Court abused
its discretion and/or erred as a matter of law in convicting
Defendant of four counts of Persons Prohibited to Possess a
Firearm, 18 Pa.C.S.A. §6105, when the Commonwealth failed
to meet its burden of proof that Defendant possessed, used
or controlled the firearms. Finally, Defendant complains on
appeal that this Court abused its discretion and/or erred as a
matter of law in convicting Defendant on the charge of
Contraband, 18 Pa.C.S.A. §5123 (a), where the Common-
wealth failed to prove that Defendant had the proper crimi-
nal intent to commit the crime.

HISTORY OF THE CASE
The facts of the case are as follows. On January 10, 2008,

at approximately 8:25 p.m., City of Pittsburgh Police
responded to a dispatch call to 6944 Hamilton Avenue. (Tr. p.
42-3) Police officers knocked on the door of Apartment #3.
(Tr. p. 43) Defendant, Anthony Flipping Bey, opened the
door. (Tr. p. 43) Detective Michael Reddy testified that, as
the door was opened, he saw another individual, later identi-
fied as Von Gibson, further back in the apartment. (Tr. p. 44)
Detective Reddy said he could see that Mr. Gibson was hold-
ing a plastic baggy with what he suspected was cocaine
inside of it. (Tr. p. 44) Upon seeing the officers, Mr. Gibson
headed straight to the bathroom and Detective Perry, con-
cerned about the possible destruction of evidence, followed
him in. (Tr. p. 44) Detective Reddy testified that he stopped
Mr. Gibson from flushing down the toilet seven bags of crack
cocaine. (Tr. p. 45)

When Detective Reddy exited the bathroom with Mr.
Gibson, he testified that he saw a pool table with more bag-
gies of crack cocaine. (Tr. p. 51) He also saw surveillance
equipment in an otherwise unfurnished bedroom. (Tr. p. 53)
The surveillance equipment monitor displayed the outside of
the apartment building. (Tr. p. 51) Sergeant Shawn Malloy
testified that he parked his vehicle around the back of the
building and, from his unique viewpoint, observed two males
and one female exit the apartment via the fire escape. (Tr. at
159) He later observed a third male exit the premises via the
fire escape. None of these individuals were detained and
their identities are unknown.

While in the apartment, Detective Reddy testified that he
interviewed the Defendant to determine who resided in the
apartment. Defendant initially stated that he didn’t know
who lived in the apartment. He denied living in the apart-
ment. Later in the interview, Defendant said that he did stay
in the apartment part-time with his girlfriend. (Tr. p. 48) He
also produced a rent receipt dated 1/7/08. (Tr. p. 49) William
Harden, the owner/landlord of the building, later testified
that Defendant paid the security deposit and the first and
last month’s rent for the apartment. (Tr. p. 194) Mr. Harden
acknowledged that Defendant, and not the individual identi-
fied on the lease, Adoma Taylor, paid the rent. (Tr. p. 194-5)
Mr. Harden never received any money from Ms. Taylor. (Tr.
p. 194-5)

Defendant was asked for permission to search the prem-
ises. (Tr. p. 51) When he declined, the premises were
secured and a search warrant was obtained. (Tr. p. 53)
Numerous officers executed the search warrant. (Tr. p. 52)
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Crack cocaine was found on the pool table, and in a bedroom
closet and in a garbage bag sitting in the middle of the
kitchen floor. (Tr. p. 54, 59) Detective Reddy described the
bedroom in which crack was found as being “void of furni-
ture and void of clothes.” (Tr. p. 53) Latex gloves, which are
often used by drug dealers to avoid contamination and fin-
gerprint detection, were found in the apartment. (Tr. p. 76)
A .45 caliber pistol and a sawed-off shotgun were found in a
hallway closet. A .25 caliber semi-automatic handgun was
found in a kitchen drawer. A loaded .38 caliber revolver was
found underneath the garbage bag in the kitchen. Along with
the drugs and guns, latex gloves and surveillance equipment,
money and five cell phones were also found in the apart-
ment. (Tr. p. 53) No clothing or other indicia of an occupant,
male or female, were present in the apartment. (Tr. p. 53)
However, approximately four hundred and fifty dollars were
recovered from the apartment. (Tr. p. 126) Other individuals
were observed exiting the kitchen/dining room area out of a
rear fire escape. (Tr. p. 159) According to the Common-
wealth’s expert, the apartment was consistent with a street-
level drug dealing operation. (Tr. p. 280-281)

Defendant was arrested and searched incident to arrest.
(Tr. p. 139) Specifically, separate officers patted him down
on two occasions prior to being placed in the police wagon.
(Tr. p. 141) Despite his employment status, Defendant had
approximately four hundred and fifty dollars in cash on him
when he was arrested. (Tr. p. 126) No contraband was found
on Defendant during either of these searches. (Tr. p. 139)
Nevertheless, during a subsequent search at Allegheny
County Jail, Defendant was found with two baggies of crack
cocaine on his person. (Tr. p. 145) Defendant denied know-
ing crack cocaine was in his pocket. (Tr. p. 248)

Defendant did testify in his own defense. Basically, he
claimed that, at the time the apartment was rented, he had
only recently met the female tenant. (Tr. p. 227) He paid her
rent and security deposit because he had a romantic interest
in her. (Tr. p. 255) According to the Defendant, he worked
only on occasion, including one job that paid one hundred dol-
lars per day. (Tr. p. 221) On each occasion, he happened to get
paid and see the tenant when the rent was due. (Tr. p. 222) He
said he didn’t know who the people in his “girlfriend’s”
kitchen were or why they were present in “her” apartment.
(Tr. p. 230) According to Defendant, he was merely “hanging
out” and playing pool in the apartment the whole time, wait-
ing for his “girlfriend” to get home. (Tr. p. 260)

When the police first asked Defendant, he denied ever
having been to the apartment before. (Tr. p. 227) Then, he
said he was there three days earlier but at no other times.
(Tr. p. 228) He said he did not live there, but he later
claimed he did live there, part-time, with his girlfriend. (Tr.
p. 236, 48) Defendant made this declaration of residency
despite the testimony of the lack of clothing or other indicia
of residence inside the apartment. (Tr. p. 53) For these and
other obvious inconsistencies, this Court found his testimo-
ny not to be credible.

DISCUSSION
The first issue raised by Defendant in his appeal is that

this Court erred in failing to suppress evidence when the
police entered an apartment building and knocked on a door
to an apartment therein, without probable cause and/or rea-
sonable suspicion in violation of the Pennsylvania and
United States Constitutions. The standard of review in deter-
mining whether the trial court appropriately denied the sup-
pression motion is whether the record supports the factual
findings and whether the legal conclusions drawn from these
facts are correct. Commonwealth v. Stevenson, 894 A.2d 759,
769 (Pa.Super. 2006).

The police officers testified that they were dispatched to
an apartment building and they knocked on the Defendant’s
door. Defendant opened the door. Once the door was opened,
officers observed an individual, who appeared to have drugs
in his hands, rushing toward the bathroom. After they recov-
ered drugs from the bathroom, they observed the drugs and
money on a pool table. They also noticed the surveillance
equipment, as well as the lack of any furniture, other than
the pool table, in the apartment. Based on the experience
and training of the officers, they determined that criminal
activity was afoot.

Police and the citizenry interact on three recognized lev-
els. The first is the “mere encounter” which need not be sup-
ported by any level of suspicion, but carries no official com-
pulsion to stop or respond. The second is an “investigative
detention,” which must be supported by reasonable suspi-
cion; it subjects an individual to a stop and a period of deten-
tion, but does not involve such coercive conditions as to con-
stitute the functional equivalent of arrest. Finally, an arrest
or “custodial detention” must be supported by probable
cause. Id. at 770.

The original knock on the door is considered a mere
encounter. Defendant chose to open the door, thus exposing
to the officers a full view of the inside of the apartment. Once
the officers perceived that criminal activity was afoot, it
became an investigative detention. The observations of the
officers, regarding the drugs, money and surveillance equip-
ment, as well as the lack of any furniture, created a reason-
able suspicion supporting an investigative detention.

However, in order to search the apartment, in the absence
of consent or a search warrant, the Commonwealth would
have to establish the existence of exigent circumstances.
Commonwealth v. Griffin, 785 A.2d 501, 505 (Pa.Super.
2001). When considering whether exigent circumstances
exist, the following factors should be considered: the gravity
of the offense; the reasonable belief that the suspect is
armed; a clear showing of probable cause; a strong showing
that the suspect is within the premises to be searched; a like-
lihood of escape; whether entry is peaceable; the time of the
entry (day or night); whether the officer is in hot pursuit of
a fleeing felon; whether evidence may be destroyed; and
whether police or others are in danger. Commonwealth v.
Roland, 637 A.2d 269, 270-271 (Pa. 1994).

In the case sub judice, factors weigh heavily in favor of a
finding of exigent circumstances. An individual was attempt-
ing to destroy evidence by flushing it down the toilet. Other
individuals were leaving the apartment via the fire escape. If
the officers had not entered the apartment when they did,
valuable evidence would have been lost and Defendant as
well as his co-conspirator may have escaped. The evidence
overwhelmingly supports the finding of exigent circum-
stances, and therefore the denial of the suppression motion.

The second error complained of by Defendant is that this
Court abused its discretion and/or erred as a matter of law
in convicting Defendant of four counts of Persons Prohibited
to Possess a Firearm, 18 Pa.C.S.A. §6105, when the Common-
wealth failed to meet its burden of proof that Defendant pos-
sessed, used or controlled the firearms. This Court found
Defendant guilty under the doctrine of constructive posses-
sion. “Constructive possession is a legal fiction, a pragmatic
construct to deal with the realities of criminal law enforce-
ment. Constructive possession is an inference arising from a
set of facts that possession of the contraband was more like-
ly than not.” Commonwealth v. Davis, 280 A.2d 119, 121 (Pa.
1971). “Constructive possession” is found where the individ-
ual does not have actual possession over the illegal item but
has conscious dominion over it. Commonwealth v. Carroll,
507 A.2d 819 (Pa. 1986). In order to prove “conscious domin-



february 13 ,  2009 page 83Supplement to The Lawyers Journal

ion,” the Commonwealth must present evidence to show that
the defendant had both the power to control the firearm and
the intent to exercise such control. Commonwealth v.
Gladden, 665 A.2d 1201, 1206 (Pa.Super. 1995). These ele-
ments can be inferred from the totality of the circumstances.
Commonwealth v. Gilchrist, 386 A.2d 603 (Pa.Super. 1978).

Constructive possession is an inference arising from a set
of facts that possession of the contraband was more likely
than not.” Commonwealth v. Parker, 847 A.2d (Pa.Super.
2004). Constructive possession may be proved by circum-
stantial evidence. Commonwealth v. Carter, 450 A.2d 142,
144 (Pa.Super. 1982). Individually, the circumstances may
not be decisive; but, in combination, they may justify an
inference that the accused had both the power to control and
the intent to exercise that control, which is required to prove
constructive possession. Id.

Defendant was found in the apartment, with a rent
receipt for that apartment on his person. The landlord testi-
fied that only Defendant ever paid rent for the apartment.
Defendant was able to access the landlord’s phone number.
Most importantly, Defendant answered the door. If
Defendant’s version of events is to be believed, he happened
to have been paid from his occasional work when the rent
had to be paid for a woman he had a romantic interest in, and
it was mere circumstance that led Defendant, and not the
“girlfriend” to be found in an apartment full of drugs and
money but lacking in clothing or furniture. Furthermore,
Defendant had no idea how crack cocaine came to be found
on his person at the jail search. His explanation of his cir-
cumstances lacked consistency and logic.

A far more likely interpretation is that Defendant had
dominion and control over the entirety of the apartment, and
was using that apartment as a place from which to run a drug
operation. He was in the apartment with a rent receipt in his
wallet. Drugs and guns were found in numerous locations
throughout the apartment, as were other indicia of drug
activity, namely multiple cell phones, digital scale, latex
gloves, surveillance equipment and approximately four hun-
dred fifty dollars in cash. In fact, Defendant would have to
be blind to have missed the drugs and the pile of money on
the pool table where he claimed to being playing a game of
pool before the police knocked. (Tr. p. 260) This Court, con-
sidering the totality of the circumstances, found that
Defendant possessed the weapons in the apartment using the
doctrine of constructive possession.

Defendant appears to question whether an acquittal by
the jury on charges of Possession of Firearm with an Altered
Manufacturer’s Number and/or Prohibited Offensive
Weapon requires an acquittal on counts of “Persons not to
Possess a Firearm” under 18 Pa.C.S.A. §6105 (a). An exami-
nation of the relevant statutes reveals that Defendant’s argu-
ment lacks merit.

18 Pa.C.S.A. §6105 (a) states, in relevant part:

§6105. Persons not to possess, use, manufacture,
control, sell or transfer firearms

(a) Offense defined—

(1) A person who has been convicted of an
offense enumerated in subsection (b), within or
without this Commonwealth, regardless of the
length of sentence or whose conduct meets the
criteria in subsection (c) shall not possess, use,
control, sell, transfer or manufacture or obtain
a license to possess, use, control, sell, transfer
or manufacture a firearm in this
Commonwealth.

18 Pa.C.S.A. §6110.2 states, in relevant part:

§6110.2. Possession of firearm with altered manu-
facturer’s number

(a) General rule—No person shall possess a
firearm which has had the manufacturer’s num-
ber integral to the frame or receiver altered,
changed, removed or obliterated.

§908. Prohibited offensive weapons

(a) Offense defined.—A person commits a mis-
demeanor of the first degree if, except as
authorized by law, he makes repairs, sells, or
otherwise deals in, uses, or possesses any offen-
sive weapon.

(c) Definitions.—As used in this section, the fol-
lowing words and phrases shall have the mean-
ings given to them in this subsection:

“Offensive weapons.” Any bomb, grenade,
machine gun, sawed-off shotgun with a barrel
less than 18 inches, firearm specially made or
specially adapted for concealment or silent dis-
charge, any blackjack, sandbag, metal knuckles,
dagger, knife, razor or cutting instrument, the
blade of which is exposed in an automatic way
by switch, push-button, spring mechanism, or
otherwise, any stun gun, stun baton, taser or
other electronic or electric weapon or other
implement for the infliction of serious bodily
injury which serves no common lawful purpose.

A violation of §6110.2 requires that a firearm must be
“altered, changed, removed or obliterated,” however; no
such element is required under §6105. Likewise, a person
may violate §6105 if he or she is a felon found to “possess,
use, control, sell, transfer or manufacture or obtain a license
to possess, use, control, sell, transfer or manufacture a
firearm.” In contrast, a violation of §908 occurs when one
“makes repairs, sells, or otherwise deals in, uses, or possess-
es any offensive weapon.” “Control,” “transfer,” and “manu-
facture” are not included in §908, and §908 make no mention
whatsoever of obtaining licenses. As additional and unique
elements of §6105 exist which differentiate it from either
§6110.2 or §908, this Court did not commit an error in find-
ing sufficient evidence to convict the Defendant under
§6105, despite his acquittal by the jury on the other charges.

As a practical matter, this Court notes “the difficulty, if
not impossibility, of determining when two verdicts are truly
inconsistent.” Commonwealth v. Yachymiak, 505 A.2d 1024,
1026 (Pa. 1986). An acquittal may be obtained by a finding of
reasonable doubt of any one of the essential facts of the case.
Id. at 1026-7. Since the jury does not make a separate find-
ing of fact, it is impossible to ascertain the underlying basis
for the acquittal.

Even if this Court conceded that the jury acquittal is
inconsistent with the Court’s conviction of Defendant,
Defendant would not be entitled to relief. “It has long been
the rule that consistency in a verdict in a criminal case is not
necessary.” Commonwealth v. Parrotto, 150 A.2d 396, 297
(Pa. 1959). Moreover, “[a]n acquittal cannot be interpreted
as a specific finding in relation to some of the evidence. As
in other cases…this acquittal [may be] no more than the
jury’s assumption of a power which they had no right to
exercise, but to which they were disposed through lenity.”
Id. at 399.

The landmark case regarding verdict inconsistencies is
Dunn v. United States, 284 U.S. 390 (1932). Mr. Justice
Holmes, writing for the Court, said “[c]onsistency in the ver-
dict is not necessary…[a]s we said in Steckler v. United



page 84 volume 157  no.  4Supplement to The Lawyers Journal

States, ‘[t]he most that can be said in such cases is that the
verdict…may have been the result of compromise, or of mis-
take on the part of the jury. But verdicts cannot be upset by
speculation or inquiry in to such matters.’” Dunn v. United
States, 284 U.S. 390, 393-4 (1932).

This Court recognizes that a judge and a jury can hear the
same evidence and interpret it differently. A judge has addi-
tional education, training and experience that may put him
or her in a better position to evaluate the credibility of wit-
nesses, understand complicated legal arguments and more
generally, to apply the law to the facts. For example, this
Court did not find the testimony of Defendant credible while
the jury may have believed him to be testifying truthfully.

With regard to Defendant’s third matter complained of on
appeal, that this Court abused its discretion and/or erred as
a matter of law in convicting Defendant on the charge of
Contraband, 18 Pa.C.S.A. §5123 (a), where the Common-
wealth failed to prove that Defendant had the proper crimi-
nal intent to commit the crime, this court cites
Commonwealth v. Williams, 579 A.2d 869 (Pa. 1990). The
court in Williams, in reversing the dismissal, held that the
“plain import of the statutory language employed” by 18
Pa.C.S.A. §5123 (a) must be applied to the facts at hand. Id.
at 864. In Williams, a visitor to a prison was found in posses-
sion of a small amount of marijuana. Williams asserted that
criminal liability did not attach unless the purpose of bring-
ing the substance into the prison was for the use and benefit
of the prisoners or inmates. The court in Williams did not
agree, holding that the provisions of this title shall be con-
strued according to the fair import of their terms. Ibid.

In the case sub judice, Defendant was found in possession
of cocaine at a prison. The language of the statute is clear: “A
person commits a misdemeanor of the first degree if
he…brings into any prison…[any] drug, medicine…or other
kind of narcotics.” 18 Pa.C.S.A. §5123 (a). Under Williams,
no additional intent element is required, and a simple appli-
cation of the facts to the law supports a conviction.

CONCLUSION
For all of the above reasons, no reversible error occurred

and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Timothy Boczkowski

Death Qualification of a Jury—Expert Testimony—
Defendant’s Decision to Testify

1. The defendant was charged with criminal homicide
related to his second wife’s death. The second wife’s death
bore substantial similarities to the first wife’s death. After
his arrest for his second wife’s death, North Carolina
charged him with murder in his first wife’s death. He
remained incarcerated in Allegheny County based on Judge
Kathleen Durkin’s order that the Allegheny County trial take
place first. While he was awaiting trial in Allegheny County,
the Court granted the Motion in Limine to exclude evidence
of the first wife’s death. The Commonwealth took an inter-
locutory appeal from this ruling, and the Court stayed fur-
ther proceedings during the appeal. While the stay was
pending, the District Attorney extradited defendant to North

Carolina for trial in his first wife’s death. By the time the
Pennsylvania Supreme Court issued a final decision regard-
ing the interlocutory appeal, the defendant had already been
tried and convicted of first-degree murder in North Carolina.
Upon the defendant’s return to Allegheny County, the
District Attorney filed a Notice of Intent to Seek the Death
Penalty, using the North Carolina conviction as the sole
aggravating circumstance. The defendant was found guilty
of first-degree murder and sentenced to death.

2. On direct appeal, the Pennsylvania Supreme Court
found that the Commonwealth acted inappropriately in
extraditing defendant to North Carolina in violation of Judge
Durkin’s Order, and subsequently using the North Carolina
conviction as the aggravating factor in support of the death
penalty. The Supreme Court vacated the death sentence and
remanded the case to the trial court for resentencing. On
remand, defendant was sentenced to a mandatory life sen-
tence.

3. Defendant filed a pro se PCRA petition and subse-
quently retained private counsel to file an amended petition.
The Court denied the PCRA following hearing.

4. Defendant’s primary contention was that he was denied
a fair trial because he was tried by a death-qualified jury,
when the sole aggravating circumstance was the North
Carolina conviction which occurred first, only due to the
inappropriate extradition to North Carolina. The defendant
proffered testimony of an expert witness who would have
stated that a death-qualified jury is more likely to convict
than a non-death-qualified jury.

5. Our federal and state courts have repeatedly held that,
as a matter of law, the death qualification of a jury does not
render it more likely to convict than a non-death-qualified
jury. The Court acted within its discretion in disallowing the
testimony of defendant’s proposed expert whose proffered
testimony was irrelevant as a matter of law.

6. Defendant also argued that he did not testify out of fear
(despite a court order to the contrary) that the prosecutor
would cross-examine him about the North Carolina convic-
tion. As a result, defendant argued that the improper extra-
dition to North Carolina resulted in a violation of his right to
testify and to call character witnesses. The Court disagreed
with this argument because the prosecutor’s trial presenta-
tion was meticulous, and there could be no rational belief
that the prosecutor would have blurted out anything in vio-
lation of the Court’s order. Furthermore, prior crimes are
always a factor in deciding whether or not to testify, and
there is nothing unusual or special about this particular case.

7. The defendant also argued that he did not present char-
acter witnesses because he feared they would be impeached
with the North Carolina conviction. The Court found this
argument meritless as well because all defendants who have
prior convictions face the same decision and there is nothing
unique about the issue or its application to the defendant that
would entitle him to special relief. Further, the evidence of
guilt was so overwhelming that character testimony from
fifty witnesses would not have changed the result.
Accordingly, the defendant has failed to establish prejudice.

8. The lead homicide detective sat with the prosecutor
during jury selection. Defendant argued that his presence
was the equivalent of the prosecutor vouching for the detec-
tive’s credibility and rose to the level of prosecutorial mis-
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conduct. This claim was without merit. It is the practice in
Allegheny County for the lead detective to sit at counsel
table with the prosecutor for the entire trial, which in this
case was 15 days. His additional presence for the few min-
utes each juror was questioned was insignificant and in no
way constituted improper “vouching.”

9. A North Carolina police officer who investigated the
first wife’s death testified that she was called to the scene of
a “suspicious, unconscious person.” Defendant’s counsel
objected to the term but did not request a cautionary instruc-
tion. Shortly thereafter, jurors heard testimony regarding
the curious circumstances of the first wife’s death and could
easily have surmised for themselves that the wife’s uncon-
sciousness was “suspicious” and a cautionary instruction
would have had no effect. Therefore the defendant failed to
demonstrate that he was prejudiced.

10. Another witness testified that the defendant’s first
wife was afraid of the defendant. Trial counsel objected, but
did not request a cautionary instruction. The expression was
so brief and mild (especially in light of the voluminous
damning evidence) that a cautionary instruction was not
necessary. Thus, trial counsel’s failure to request a caution-
ary instruction did not prejudice Defendant.

(Carol L. Rosen)

Karen Edwards for the Commonwealth.
James Herb and Jack Conflenti for the Defendant.

CC No. 9415431. In the Court of Common Pleas of Allegheny
County, Criminal Division.

OPINION
McDaniel, A.J., October 24, 2008—The Defendant has

appealed from this Court’s Order of December 10, 2007,
which denied his Amended Post Conviction Relief Act
Petition following an evidentiary hearing. A review of the
record reveals that the Defendant has failed to raise any
meritorious issues on appeal and, therefore, this Court’s
Order must be affirmed.

In the late 1970’s, the Defendant, Timothy Boczkowski,
met Mary Elaine Pegger through a Catholic Church singles
group. They soon married and had three (3) children, Randy,
Sandy and Todd. In 1985, the Defendant, a dentures techni-
cian, Elaine, and their children moved to North Carolina to
open a miniature golf and ice cream business. By 1990, the
business was in financial decline, Elaine was unable to work,
having been injured in a car accident and, by all accounts,
the marriage was in trouble. On November 3, 1990, a
Saturday evening during the first weekend in November, the
Defendant and Elaine attended a Church social, though they
arrived separately and did not sit together. During the party,
Elaine spoke with an attorney friend about beginning
divorce, custody and support proceedings and made
arrangements to stop by his office the following Monday to
begin the paperwork. After the party, Elaine stayed late to
help clean up and drove herself home.

According to the Defendant’s statement to police, in the
early hours of Sunday morning, November 4, he was in the
bedroom when he heard a thud from the bathroom, where
Elaine was. Finding the bathroom door locked, he told police
that he took the hinges off the door to get in, and when he
did, he found Elaine unconscious in the bathtub, which was
full of water. He told the police that he pulled her from the
tub, called 911 and attempted to resuscitate her.

Paramedics who arrived on the scene noted an intact,
attached door, and a completely dry bathtub and bathroom

with no wet towels around.1 They also noted unexplained
contusions and abrasions on Elaine’s chest, including a
straight line bruise on her stomach and side which matched
exactly the metal track of the shower door. Elaine was pro-
nounced dead at the scene. Subsequent autopsy determined
that the cause of death was asphyxiation due to compression
of the chest. At the time of her death, Mary Elaine Pegger
Boczkowski was 34 years old.

Several months later, in the spring of 1991, the Defendant
returned to the Pittsburgh area with his children. In July,
1991 he met Maryann Fullerton at a Catholic Church singles
group and soon married her. Maryann adopted Randy, Sandy
and Todd and quit her job as an insurance adjuster at Aetna
Insurance to stay at home with them. According to her
friends, however, Maryann wanted her own child, and had
begun the process for in vitro fertilization because of the
Defendant’s previous vasectomy. Maryann had an appoint-
ment scheduled for the second week in November, 1994. In
the late evening hours of November 6, 1994, just days prior
to the appointment, she was found unconscious in the cou-
ple’s outdoor hot tub.

Again, according to the Defendant’s statement to the
police, he had been in the hot tub with Maryann but left her
to go into the house at 11:00 p.m. Approximately 45 minutes
later, when Maryann had not yet come in, the Defendant
looked out onto the deck and saw Maryann unconscious in
the tub. According to the Defendant he pulled Maryann from
the hot tub, went downstairs to the basement to get a CPR
mask, called 911 and attempted to resuscitate her.
Paramedics who arrived on the scene found that Maryann
was still alive, but noted unexplained bruising on her chest,
arms and neck. The Defendant was observed to have fresh
scratch marks on his arms, hands and torso. Also noted was
the presence of an unusual amount of water on the deck.

Although North Hills Passavant was the nearest hospital,
the Defendant directed that Maryann be taken into
Pittsburgh, to Allegheny General Hospital, by ambulance.
Maryann was rushed to AGH but was pronounced dead upon
arrival. In addition to noting the visible bruises, the autopsy
revealed multiple head contusions and hemorrhages incon-
sistent with the resuscitation attempts. The cause of death
was found to be asphyxiation resulting from blunt force trau-
ma to the neck and the manner of death was homicide. At the
time of her death on November 7, 1994, Maryann Fullerton
Boczkowski was 34 years old.

The Defendant was subsequently interrogated by police2

and underwent a polygraph examination. After it was deter-
mined that the Defendant had failed the polygraph,3 the
police resumed questioning. When confronted with their
statements that they believed he caused his wife’s death, the
Defendant nodded in the affirmative. (T.T., p. 422-424).

The Defendant was arrested and charged in Allegheny
County with Criminal Homicide4 in Maryann’s death. North
Carolina authorities subsequently charged him with murder
in Elaine’s death,5 though he remained incarcerated in
Allegheny County on Judge Durkin’s Order that the
Allegheny County trial take place first. While he was await-
ing trial in Allegheny County, the Defendant’s Motion in
Limine to exclude evidence of Elaine’s death was granted,
effectively barring the Commonwealth from introducing any
evidence relating to Elaine’s death except to rebut claims of
accident. The Commonwealth took an interlocutory appeal
from this ruling, and a stay was granted while the appeal
worked its way through our appellate courts. While that
appeal was still pending, and while the stay was still in effect,
then-Deputy District Attorney Chris Conrad extradited the
Defendant to North Carolina for trial in Elaine’s death.

By the time a final decision was issued by the
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Pennsylvania Supreme Court on the interlocutory appeal,
the Defendant had already been tried and convicted of first-
degree murder in North Carolina. Upon his return to
Allegheny County, Deputy District Attorney Conrad filed a
Notice of Intent to Seek the Death Penalty, using the North
Carolina conviction as the sole aggravating circumstance. A
15-day trial was held before the Honorable David Cercone,
then of this Court, in April and May, 1999, after which the
Defendant was found guilty of first-degree murder and sen-
tenced to death.

Appeal proceeded directly to the Pennsylvania Supreme
Court, which found that the evidence “adequately supports
the jury’s finding that Maryann Boczkowski was unlawfully
killed, that appellant, who was found with her, killed her, that
he acted with the specific intent to kill when he applied blunt
force trauma to Maryann’s neck, and that the killing was
done with premeditation and deliberation.” Supreme Court
Opinion dated March 23, 2004, No. 285 CAP, p.4.

The Supreme Court did take issue, however, with the
Defendant’s extradition to North Carolina in violation of
Judge Durkin’s Order, finding that Commonwealth acted
inappropriately in extraditing the Defendant to North
Carolina, and subsequently using the North Carolina convic-
tion as the aggravating factor in support of the death penal-
ty. It vacated the death sentence and remanded the case to
this Court for resentencing. On September 16, 2004, the
Defendant appeared before this Court and was sentenced to
a mandatory term of life imprisonment.

On January 10, 2005, the Defendant filed a pro se Post
Conviction Relief Act Petition. He subsequently retained
private counsel and on March 10, 2005, a counseled
Amended Petition was filed, with various amendments fol-
lowing. An evidentiary hearing was held before this Court on
December 10, 2007, after which this Court denied the
Defendant’s PCRA Petition. This appeal followed.

On appeal, the Defendant has raised a total of 11 issues,
inclusive of subparts and sub-subparts, in a confusingly-
numbered outline. For purposes of this review, this Court has
grouped the issues somewhat differently than counsel to aid
in expediency and ease of review. Of the issues raised, only
two (2) present questions of meaningful review, and they are
discussed individually and at length as follows. The remain-
ing issues appear to be of the “kitchen sink” variety, and they
are discussed in less detail at the conclusion of this Opinion. 

All of the Defendant’s issues are appropriately layered in
terms of the ineffective assistance of counsel, and this Court
takes this opportunity to remind the reader of the require-
ments of such a claim. “To obtain relief on a claim of ineffec-
tive assistance of counsel, [a defendant] must show that:
there is merit to the underlying claim; that counsel had no
reasonable basis for their course of conduct; and that there
is a reasonable probability that but for the act or omission in
question, the outcome of the proceeding would have been
different…. The burden of proving ineffectiveness rests with
[the defendant]…. To sustain a claim of ineffectiveness, [the
defendant] must prove that the strategy employed by trial
counsel ‘was so unreasonable that no competent lawyer
would have chosen that course of conduct’…. Trial counsel
will not be deemed ineffective for failing to pursue a merit-
less claim.” Commonwealth v. Rega, 933 A.2d 1007, 1018-
1019 (Pa. 2007), internal citations omitted. Having noted that
standard, we now turn to the Defendant’s claims of error.

Death Qualification of the Jury
The Defendant’s primary contention is that he was

denied a fair trial by virtue of the fact that he was tried by
a death-qualified jury when the sole aggravating circum-
stance used to justify the death penalty was “illegally man-

ufactured” by the Commonwealth. He argues that a death-
qualified jury is exponentially more likely to convict than a
non-death-qualified jury, and as a result, he was effectively
stripped of his presumption of innocence. At first glance,
this issue is somewhat intriguing, especially with the pro-
posed testimony of Dr. Wanda Foglia. However, a careful
examination of the prevailing case law reveals that it is
meritless as a matter of law.

Initially we note that although the Defendant was extra-
dited to North Carolina in violation of Judge Durkin’s Order,
the Pennsylvania Supreme Court did not find that the
Commonwealth’s actions rose to the level of animus suggest-
ed by the Defendant’s characterization of the North Carolina
conviction as an “illegally manufactured” aggravating cir-
cumstance. As noted above, it is true that the Defendant was,
per the Order of Judge Durkin, to be tried in Allegheny
County before being extradited to North Carolina to stand
trial for the murder of his first wife. It is also true that while
certain issues in this case were pending interlocutory review
by the Superior Court, the Defendant was extradited to
North Carolina before the Allegheny County trial took place.
However, the facts and circumstances surrounding that
extradition are already a matter of record and the matter has
already been adjudicated and resolved by our Supreme
Court. It was the judgment of our Supreme Court, upon con-
sideration of the entire record, that the appropriate remedy
for the extradition to North Carolina and subsequent use of
the North Carolina conviction as the sole aggravating cir-
cumstance justifying the imposition of the death penalty was
the vacation of the death penalty.

As far as this Court is concerned, the Supreme Court’s
Order resolves the death penalty issue in its entirety.
However, despite the Supreme Court’s finding that the evi-
dence was sufficient to support the conviction of first-
degree murder, the Defendant now argues that the death-
qualification of the jury impacted the validity of the guilt
phase as well.

The concept of death-qualification of jurors has been a
point of contention within our justice system for several
decades. Initially found to be Constitutional in Witherspoon
v. Illinois, 391 U.S. 510 (1968), the United States Supreme
Court later refined its holding in Wainwright v. Witt, 469 U.S.
412 (1985) by finding that a juror may be excluded for cause
if the prosecution satisfies its burden of showing through
voir dire that the individual would not apply the law to the
facts because of a bias against capital punishment.
Wainwright v. Witt, 469 U.S. 412, 423 (1985). Likewise, the
Pennsylvania Supreme Court has recognized “that a
prospective juror may be excluded for cause whenever the
juror’s views on capital punishment would prevent or sub-
stantially impair the performance of his or her duties as a
juror in accordance with the instructions given by the trial
judge and the juror’s oath.” Commonwealth v. Robinson, 864
A.2d 460, 495 (Pa. 2004). See also Commonwealth v. Boxley,
838 A.2d 608, 613 (Pa. 2003) and Commonwealth v. Jasper,
610 A.2d 949, 953 (Pa. 1992).

In short, death qualification is an acceptable and
Constitutional process of inclusion, whereby prospective
jurors are screened to ensure their ability to comply with the
laws of the Commonwealth of Pennsylvania, specifically
those relating to the death penalty statute. Such screenings
are commonplace in Pennsylvania, even in areas not con-
cerning the death penalty. For example, jurors in all cases—
even civil cases—are asked whether they hold any beliefs
that would prevent them from deciding the case in accor-
dance with the law as given to them by the judge and those
who indicate in the affirmative are excluded for cause.
Prospective jurors in criminal cases are asked whether they
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have ever been the victim of a crime, while those in civil tort
cases are asked whether they have ever been involved in the
type of tort at issue—i.e. a car accident or negligent care by
a physician. Although the death penalty is, by its very
nature, an emotionally charged issue, the death-qualification
of a jury is theoretically no different than any of the other
bias screenings utilized in jury selection.

Our Federal and state courts have repeatedly held that, as
a matter of law, the death qualification of a jury does not ren-
der it more likely to convict than a non-death-qualified jury.
In the seminal case of Lockhart v. McCree, 476 U.S. 162
(1986), the U.S. Supreme Court recognized that “‘Death
qualification,’ unlike the wholesale exclusion of blacks,
women or Mexican-Americans from jury service, is careful-
ly designed to serve the State’s concededly legitimate inter-
est in obtaining a single jury that can properly and impartial-
ly apply the law to the facts of the case at both the guilt and
sentencing phases of a capital trial….” Lockhart v. McCree,
476 U.S. 162, 175-76 (1986). It went on to reject the defen-
dant’s argument that such a jury was more likely to convict.
That impartiality argument, it held “is based on the theory
that, because all individual jurors are to some extent predis-
posed towards one result or another, a constitutionally
impartial jury can be constructed only ‘balancing’ the vari-
ous predispositions of the individual jurors…. We have con-
sistently rejected this view of jury impartiality…. [T]he
Constitution presupposes that a jury selected from a fair
cross section of the community is impartial, regardless of the
mix of individual viewpoints actually represented on the
jury, so long as the jurors can conscientiously and properly
carry out their sworn duty to apply the law to the facts of a
particular case.” Id. at 178 and 184.

The Lockhart rationale was subsequently adopted by the
Pennsylvania Supreme Court in Commonwealth v. DeHart,
516 A.2d 656 (Pa. 1986). “We find the rationale expressed by
the United States Supreme Court in Lockhart v. McCree…
persuasive…. Both prosecution and defense have traditional-
ly employed peremptory challenges to remove prospective
jurors they believe will be unfavorable to their position. We
reject the notion that the exclusion of jurors expressing
uncertainty as to their ability to impose the death penalty
results in the impaneling of a jury biased in favor of the pros-
ecution.” Commonwealth v. DeHart, 516 A.2d 656, 664-665
(Pa. 1986). 

PCRA counsel attempted to frame an argument whereby
the frequency of use of the word “guilty” and the discussion
of the death penalty during the selection of a capital jury
form a presumption of guilt in the minds of the jurors. While
that argument may certainly be the creative argument of a
skilled attorney, it is not grounded in law. The Defendant has
not cited to any precedent—as indeed there is none—which
supports his argument that death-qualified juries in general,
and this jury in particular, are more likely to convict simply
by reason of their death-qualification.

Given the utter lack of merit and precedential support for
this argument, this Court was well within its discretion in
disallowing the testimony of Dr. Wanda Foglia at the PCRA
hearing. This Court has been given no reason to doubt Dr.
Foglia’s professional qualifications or the results of her
research as proffered by PCRA counsel, but rather denied
Dr. Foglia’s testimony on the basis that her study is, as a
matter of law, irrelevant in light of Lockhart and DeHart,
supra, and their progeny. Because the issue has already been
decided by the highest courts of this Commonwealth and the
United States and this Court remains bound by those deci-
sions, Dr. Foglia’s testimony would have had no bearing or
impact on the decision of this case.

The Defendant’s arguments concerning Dr. Foglia and

the bias of death-qualified juries also fail in that he has failed
to show that this jury was biased in favor of guilt due to its
death-qualification. Although this Court was not the trial
judge,6 it has had the opportunity to review what can only be
described as the voluminous7 record at length and on the
basis of that independent review, concluded that proof of the
Defendant’s guilt was not only evident but in fact was
breathtakingly certain. (As noted above, the Pennsylvania
Supreme Court deemed the evidence to be sufficient to sup-
port the conviction of first-degree murder). Indeed, based on
this Court’s independent review of the record, it cannot con-
ceive of any jury—death qualified or not—acquitting the
Defendant in light of the overwhelming evidence of guilt
presented at trial. Therefore, because the Defendant has
failed to make the required showing of prejudice, i.e. that he
would have been acquitted if he had been tried by a non-
death-qualified jury, this Court need inquire no further. This
claim must necessarily fail.

Additional Impact of the North Carolina Conviction
The Defendant also argues, in yet another attempt to

rehash the already-decided extradition issue, that he was
deprived of his right to testify and of his right to call charac-
ter witnesses due to the Commonwealth’s actions in extradit-
ing him to North Carolina. His theory of argument is that
despite Judge Cercone’s Order preventing mention of the
North Carolina conviction, he feared that the District
Attorney would indeed ask him about it in violation of the
Order. In the alternative, he argues that he was too nervous
to testify due to the risk either blurting out the fact of his
conviction or hesitating too long, thus creating “a pregnant
pause that would cause the jury to discredit his testimony.”
Along the same lines, the Defendant argues that character
witnesses, upon testifying to his non-violence and generally
law-abiding nature, would be subject to impeachment
regarding their knowledge of the North Carolina conviction.
Both are meritless.

As to the Defendant’s principal argument—that he feared
the District Attorney would bring up the conviction despite
the Court Order preventing its mention—one need only
examine the record to see its lack of merit. Then-Assistant
District Attorney Edward Borkowski’s8 trial presentation
was so meticulous and precise as to border on painstaking.9

For anyone who had been present for even a half hour of
trial, there exists no reasonable argument or rational belief
that Mr. Borkowski would have blurted anything out or men-
tioned the conviction in violation of the Court Order. The
Defendant’s evidentiary hearing testimony in this respect
was not persuasive, and this Court was well within its
province as the post-conviction fact-finder in not crediting it.
See Commonwealth v. Khalifah, 852 A.2d 1238, 1240
(Pa.Super. 2004). See also Commonwealth v. Wallace, 500
A.2d 816, 819 (Pa.Super. 1985) and Commonwealth v.
Hughes, 908 A.2d 924, 928 (Pa.Super. 2006).

Moreover, his testimony remained unpersuasive as to the
alleged risk of blurting out the existence of the North
Carolina conviction or causing a “pregnant pause” in not
knowing how to answer. Such a risk is one of the factors con-
sidered by all criminal defendants with crimen falsi or other
prior convictions when making the decision to testify or not
testify at trial. There is nothing new about this decision, nor
anything that makes its application to the instant case other-
wise unique in any way.

Simply put, prior crimes are always a factor in the deci-
sion whether or not to testify, and there is nothing unusual or
special about this particular case which requires relief.
Rather, to the contrary, the standing Order that the
Commonwealth was not permitted to mention the North
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Carolina conviction weighs against the Defendant’s argu-
ment, inasmuch as the “gag order” provided the Defendant
with some additional measure of security. Further, having
demonstrated to this Court his ability to proffer wholly
incredible testimony, it would seem to this Court that the
Defendant would have had no difficulties testifying at trial,
even despite his prior conviction.

As to the character witness issue, the Defendant now
argues that the extradition and subsequent conviction also
interfered with his right to call character witnesses because
of their ability to be impeached with the existence of his con-
viction. At the evidentiary hearing, this issue was presented
in terms of the ineffectiveness of trial counsel for failing to
call witnesses regarding his non-violent nature. Either way,
the issue is meritless.

In support of his claim, the Defendant has produced
“unsworn statements” by Valetta Malecki10 and the
Defendant’s brother, Ronald Boczkowski, although only the
testimony of Ronald Boczkowski was presented at the evi-
dentiary hearing. Both statements purport to attest to the
Defendant’s non-violent nature “over the years.”

Strictly speaking, the Defendant’s claim that he feared
character witnesses would be impeached with the North
Carolina conviction is per se meritless, as character wit-
nesses may not be impeached with the prior conviction
itself. Rather, it is their knowledge of the prior conviction
that is in question. “While character witnesses may not be
impeached with specific acts of misconduct, a character
witness may be cross-examined regarding his or her knowl-
edge of particular acts of misconduct to test the accuracy of
the testimony….” Commonwealth v. Puskar, 951 A.2d 267,
281 (Pa. 2008). See also Commonwealth v. Hood, 872 A.2d
175, 185 (Pa.Super. 2005). The fact that both of his proposed
character witnesses indicated that the Defendant had a rep-
utation for non-violence “over the years” would certainly
have been fodder for cross-examination.11 However, the
Defendant is not entitled to relief simply because he has a
prior conviction, which is what the argument essentially
boils down to.

As with the decision to testify, the decision to call charac-
ter witnesses who may be subject to cross-examination
regarding their knowledge of a prior conviction is one made
daily by criminal defendants throughout the Commonwealth.
There is nothing unique about the issue or its application to
the Defendant that would entitle him to special relief.
Similarly, his ineffectiveness argument fails, as the decision
not to present character testimony under these circum-
stances is a reasonable trial strategy for which ineffective
assistance will not be found. See Puskar, supra.

Nor does the Defendant’s extradition, which has already
been resolved by the Pennsylvania Supreme Court, entitle
him to relief. Although the Defendant is correct that had
the extradition not occurred, character witnesses would not
have been subject to cross with their knowledge of the
North Carolina conviction, there is no viable argument that
the result would have been different. As stated repeatedly
above, the evidence of the Defendant’s guilt was so over-
whelming that, in this Court’s analysis, character testimo-
ny from 50 witnesses, or even the Pope himself, would not
have changed the result. Thus, even if the appellate courts
are inclined to see merit in either of these issues, the
Defendant has failed to establish the requisite prejudice
and thus has failed to prove his entitlement to relief. These
claims must fail.

Miscellaneous Issues
The Defendant also raises a number of minor claims, all

of which must fail for the reasons discussed below.

Detective Cvetic
During jury selection, the lead homicide detective,

James Cvetic, sat with ADA Borkowski and was introduced
to some of the prospective jurors as a Detective and the lead
investigator on the case. The Defendant now argues that the
fact that Detective Cvetic was introduced to seven of the
jurors during jury selection was the equivalent of Mr.
Borkowski vouching for the Detective’s credibility and rose
to the level of prosecutorial misconduct. This claim is utter-
ly without merit.

Not having been the trial court in this matter, this Court
does not know the exact reason for Detective Cvetic’s
appearance during jury selection, but surmises that he was
present to “even out the numbers,” as the record reflects
that at least two attorneys, James Herb, Esquire and Jack
Conflenti, Esquire, participated in jury selection for the
Defendant.12

Regardless, the fact that Detective Cvetic was present and
may have been introduced to several (but not all) of the jurors
is of no import. It is the practice in Allegheny County for the
lead detective to sit at counsel table with the District Attorney
for the entirety of the trial, where he assists with the case and
is often introduced to the jurors during opening statements.
Here, trial lasted 15 days, the entirety of which the jury
observed Detective Cvetic sitting with Mr. Borkowski at the
prosecution’s table and assisting him with the presentation of
his case. His presence for the few additional minutes each
juror was questioned and his introduction to several of them
was totally insignificant and in no way constituted improper
“vouching” or contributed to the guilty verdict as the
Defendant now alleges. Because this claim is meritless, prior
counsel were not ineffective for failing to raise it. 

“Suspicious Death”
Next, the Defendant argues that this Court erred by fail-

ing to give a cautionary instruction when North Carolina
police officer Brenda Vance “called Mr. [sic] Boczkowski’s
demise ‘a suspicious death.’” (Concise Statement, p. 5).

At trial, the following occurred:

Q. (Mr. Borkowski): Do you remember receiv-
ing a call to respond to the Yester Oaks
Apartment?

A. (Officer Brenda Vance): Yes.

Q. Can you describe to the jury the nature of the
call you received and how you proceeded?

A. The call was given to me as a 1037, uncon-
scious person. 1037 means suspicious, uncon-
scious person.

(T.T., p. 1313).

As is evident from the above, it is clear that the
Defendant has taken liberties with the record to frame his
issue. Officer Vance testified that the call was for a “suspi-
cious, unconscious person,” (T.T., p. 1313), not a “suspicious
death” as the Defendant now alleges.

The Court sustained Mr. Herb’s objection to the witness’
use of the word “suspicious,” but did not give a cautionary
instruction on the point (nor was one requested by counsel).
Under the circumstances, this Court deems that to be an
appropriate course of action. The jury was already aware
that the circumstances surrounding Elaine Boczkowski’s
death were eerily similar to the circumstances of Maryann
Boczkowski’s death, for which the Defendant was then on
trial, and the Officer’s use of the word “suspicious” did not
make his conviction any more likely then it would otherwise
have been.
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Further, any cautionary instruction would have been
pointless, in that the jury heard, in short order, testimony
that, upon the arrival of the paramedics, the bathroom was
completely dry with no wet towels around (despite the
Defendant’s claim that he pulled his wife out of a full tub of
water), that Elaine Boczkowski had unexplained bruises on
her neck and chest inconsistent with CPR and that the
Defendant claimed to have taken off the hinges of the bath-
room door in order to gain entry (when the door was still
intact and the hinges were on the inside). The jurors could
have easily surmised for themselves that Elaine
Boczkowski’s unconsciousness was “suspicious,” and thus a
cautionary instruction would not have had any effect. As
with the previous issues, because the Defendant has again
failed to demonstrate prejudice in the absence of a caution-
ary instruction, he is not entitled to relief on this issue,
whether framed in terms of trial court error or the ineffec-
tive assistance of counsel.

Elaine’s Fear of the Defendant
Finally, the Defendant argues that the trial Court erred

in failing to give a cautionary instruction to the jury follow-
ing testimony that Elaine Boczkowski was scared of her
husband. (Trial Transcript, p. 1511-1512). This claim is
meritless.

During the testimony of Kevin Rochford, Elaine
Boczkowski’s friend and attorney, the following occurred:

Q. (Mr. Borkowski): During the time that you
were with Mr. Cecil and Elaine, did she express
any concerns for her safety?

A. (Mr. Rochford): She was very scared, yes, sir.

(Trial Transcript, p. 1511-1512).

While Mr. Rochford’s testimony that Elaine Boczkowski
was scared was the witness’ conclusion regarding her men-
tal state (rather than the specific expressions of concern he
was asked about) and counsel’s objection thereto was prop-
erly sustained. However, as with the issue above, the state-
ment was so brief and so mild (especially in light of the volu-
minous damning evidence) that a cautionary instruction was
not necessary.13 The Court’s failure to give an instruction –
and counsel’s failure to request one—neither deprived the
Defendant of his presumption of innocence nor caused the
jury to convict him. In the absence of a showing of necessity
and prejudice, this claim must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of December 10, 2008, denying the
Defendant’s Amended Post Conviction Relief Act Petition,
must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: October 24, 2008

1 A friend of Elaine’s also testified that the hinges were on
inside of the bathroom door. (Trial Transcript, p. 1368).
2 After waiving his Miranda rights
3 The polygraph and its results were not admitted at trial;
they are simply mentioned here as context for the
Defendant’s statement to police.
4 18 Pa.C.S.A. §2501
5 The record reveals that it was actually the Defendant’s
father who alerted Ross Township police that the
Defendant’s first wife died under similar circumstances.
This caused the Ross Township police to contact North

Carolina authorities and effectively began both homicide
investigations.
6 The Honorable Judge Cercone having since been elevated
to the Federal bench
7 The record consisted of over 100 docket entries and some
2500 pages of trial transcripts
8 Mr. Borkowski is now a Judge of this Court
9 In fact, Mr. Borkowski was reprimanded by the Court on
several occasions to speed up his questioning because his
precision had become boring to the jury.
10 Ms. Malecki was present at the evidentiary hearing, but
this Court did not allow her to testify because her “unsworn
statement” was not produced until minutes before the evi-
dentiary hearing began.
11 As would Ronald Boczkowski’s particularly astonishing
testimony that the community in which the Defendant had a
reputation for non-violence included his father, who was the
first to alert the police that Elaine Boczkowski died under
almost identical circumstances in North Carolina several
years prior (T.T. p. 234) and Maryann Boczkowski, who is
now deceased at the Defendant’s hand, and for whose mur-
der he was then on trial.
12 The record is unclear as to whether the Defendant’s third
attorney, Maryann Luksik-Jarvis was seated at the table dur-
ing jury selection.
13 It bears mention that the Supreme Court dismissed a sim-
ilar issue on direct appeal from the death sentence, when it
found that testimony of another of Elaine’s friends, that
Elaine was “scared” of the Defendant, did not warrant a mis-
trial even when a cautionary instruction was not given.

Commonwealth of Pennsylvania v.
Ding Huang

Criminal Attempt Homicide—18 Pa.C.S. Section 90—
Aggravated Assault—18 Pa.C.S. Section 2702(a)(1)—
Expert Opinion Testimony—Defendant Mentally Ill at Time
of Incident—Consideration of Presence of Defendant’s
Children During Attack—Definition of “Presence”

1. Trial court did not err in sentencing Defendant to 10 to
20 years of imprisonment on theory that it considered facts
not of record. Two psychiatrists offered opinion testimony on
the record that Defendant suffered from severe mental ill-
ness and that he was in need of continuing treatment despite
the psychiatrists’ differing opinions as to the specific nature
of the mental illness.

2. Trial court did not err in its sentencing decision by con-
sidering that Defendant attacked the mother of his children
in their presence by defining “presence” as children being
physically present in adjacent room to incident at time it
occurred.

(Norma M. Caquatto)

Simquita Bridges for the Commonwealth.
Sean Audley for the Defendant.

CC: 200209396. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.
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OPINION
McDaniel, A.J., December 8, 2008—The Defendant

appeals from the Judgment of Sentence of April 2, 2008, in
which he was sentenced to a term of imprisonment of ten
(10) to twenty (20) years following a remand mental health
hearing proscribed by the Superior Court. A review of the
record reveals that the Defendant has failed to raise any
meritorious issues and, therefore, the judgment of sentence
must be affirmed.

The Defendant was charged with Criminal Attempt—
Homicide1 and Aggravated Assault2 in relation to his stab-
bing of his wife several times with a meat cleaver. On
September 11, 2003, following testimony from Dr. Robert
Wettstein, who diagnosed the Defendant with “schizophre-
nia, paranoid type, chronic in partial remission” (Plea
Hearing Transcript, 9/11/03, p. 17) and opined that the
Defendant was mentally ill at the time of the incident (P.H.T.
p. 18) and would require medication and treatment for the
rest of his life (P.H.T. p. 18), the Defendant entered a plea of
guilty but mentally ill. On November 19, 2003, following this
Court’s review of a Pre-Sentence Report, the Defendant was
sentenced to a term of imprisonment of ten (10) to twenty
(20) years.

A direct appeal was taken. In a Memorandum Opinion
dated May 30, 2007, the Superior Court vacated the judg-
ment of sentence and remanded the case for a hearing pur-
suant to 42 Pa.C.S.A. §9727(a) to determine if the Defendant
was mentally ill and in need of treatment3 and for resentenc-
ing. The prescribed hearing was held on April 2, 2008, and at
the conclusion of the hearing, this Court re-imposed its orig-
inal sentence of ten (10) to twenty (20) years’ imprisonment.
This appeal followed.

The Defendant now argues that this Court erred in con-
sidering facts not of record when re-imposing sentence on
April 2, 2007. This claim is meritless.

As noted above, pursuant to the Superior Court’s remand
Order, this Court heard testimony from Dr. Peter Longstreet,
the Defendant’s psychiatrist at SCI-Albion in accordance
with 42 Pa.C.S.A. §9727. Dr. Longstreet offered an alterna-
tive diagnosis to Dr. Wettstein, that of “major depression
with psychotic features” (Re-Sentencing Hearing
Transcript, 4/2/08, p. 18), but opined, as Dr. Wettstein did,
that the Defendant “suffers from a severe mental illness”
and is in need of continuing treatment (R.S.H.T., 4/2/08, p.
29). After formally making a finding that “Mr. Ding was
severely mentally disabled and in need of treatment not only
on the day of the occurrence of the crime and on the day of
the plea, but also on the day of the sentencing and today”
(R.S.H.T., 4/2/08, p. 31), the Court proceeded to sentencing
and placed the following on the record:

THE COURT: This Court gave this a lot of con-
sideration at the time of the sentencing and the
victim was severely injured, and I’m sure that
the victim would most likely have been a homi-
cide victim had someone not interceded on
behalf of the victim.

Strangely enough, the victim was not particu-
larly angry and did not want the defendant to go
to jail for the rest of his life. However, I weighed
that along with all the other circumstances,
which I will incorporate by reference my sen-
tence that I gave at the sentencing hearing on
November 19th of 2003 originally.

I had looked at my notes I had, the sentence I
had down was for a longer period of incarcera-
tion, specifically 15 to 30 years, and after hear-

ing arguments at the sentencing hearing, I
thought it was more appropriate to reduce that
sentence to 10 to 20 years, which was the ulti-
mate sentence that I gave the defendant. And I
am concerned with the severity of the crime,
with the fact that the defendant seems to need
continuing mental health treatment.

(R.S.H.T. p. 35-36).

After imposing sentence, the Defendant, through his
translator, began to question why the sentence was not
reduced. By way of explanation, this Court reiterated its
original reasons for the sentence:

WEI LIN (Translator): He just wants to reduce
sentence.

THE COURT: I understand, and his lawyer
asked for that and I said no.

Will you ask him if he understands everything
and ask if he has any questions?

(Whereupon, the interpreter translated for the
defendant).

WEI LIN: He’s saying that he just cannot under-
stand why he get 10 to 12 years sentence.

THE COURT: Ten to 20.

WEI LIN: Ten to 20, yeah.

MR. VAN KUREN: Your Honor, perhaps the
court reporter could read back from when you
initially gave your reasons when I concluded
my argument. I don’t think they were actually
translating at that point.

THE COURT: Well, I incorporated the reasons
from the sentencing transcript, but I will repeat
them.

First of all, it is my belief that the sentence is in
the lower range of the guidelines…

Tell Mr. Huang the most he could get would be
20 to 40 years with this, that’s the largest
amount he could get…

Okay, the other reason that I gave him that time
is because what he did was so serious. He hit his
wife with an ax in the house when his children
were present, she ran out in the street and
somebody had to actually stop him from hitting
her…

WEI LIN: He says because that they – he argued
with his wife and the kids just coming home.

MR. VAN KUREN: I think Mr. Huang indicates
the children were present when the incident
happened.

THE COURT: Right, which is another reason
why he has the sentence because his children
who were very young were present during the
assault.

MR. VAN KUREN: They weren’t. In fact, they
weren’t present during the assault.

MS. BRIDGES: They were present.

MR. VAN KUREN:  In the room or in the house?

MS. BRIDGES: Well, when the assault initially
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started.

THE COURT: Yes.

MS. BRIDGES: They were present and they
moved from the house to the street.

(R.S.H.T. 4/2/08, p. 39-42).

The Defendant now argues that this Court erred in con-
sidering the Defendant’s children “present” during the
attack because their presence was “a fact not supported by
the record.” (Statement of Errors Complained of on Appeal,
p. 2). However, reference to the plea hearing transcript
reflects that the Defendant’s three (3) children were in “an
adjacent room”4 when he began to attack their mother with a
meat cleaver. (P.H.T. p. 11).

Since the Defendant’s intent is, apparently, to parse the
meaning of the word “present,” this Court consulted vari-
ous authorities to aid the appellate courts’ review.
Webster’s Dictionary defines “present” as “being in view or
at hand.” Black’s Law Dictionary defines “present” as
“now existing; at hand,” and the related “presence” as “Act,
fact or state of being in a certain place and not elsewhere,
or within sight or call, at hand, or in some place that is
being thought of. The existence of a person in a particular
place at a given time particularly with reference to some
act done there and then. Besides actual presence, the law
recognizes constructive presence, which latter may be
predicated of a person who, though not on the very spot,
was near enough to be accounted present by the law.”
Pennsylvania case law is silent on the matter, the appellate
courts apparently never having found the need to define
the concept of presence.

Therefore, in light of the Webster’s and Black’s defini-
tions, above, it is this Court’s determination that the term
“presence” as regards being at the scene of a crime
includes being in an adjacent room to that where the crime
was committed. In the instant case, the uncontested fact of
record is that the children were in “an adjacent room”
when he began his attack on their mother with the meat
cleaver. Inasmuch as they were within a very small dis-
tance of the attack and were certainly within its hearing,
they can definitely be said to have been “at hand,” “within
sight or call” and “near enough to be accounted present by
the law.”

It is clear then, that the children were indeed present
during the attack. Therefore, when this Court referenced the
presence of the children during the attack in citing its rea-
sons for imposing sentence, this Court was appropriately
referring to and considering a fact of record and circum-
stance of the offense as required by the Sentencing Code. 42
Pa.C.S.A. §9721(b). The Defendant’s claim that this Court
considered a fact “not supported by the record” is utterly
meritless. Therefore, this claim must fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence of April 2, 2008, must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

1 18 Pa.C.S.A. §901
2 18 Pa.C.S.A. §2702(a)(1)
3 The Superior Court made no mention of and apparently
gave no consideration to the plea hearing testimony of Dr.
Robert Wettstein, who did, in fact, testify that the
Defendant was mentally ill and would require treatment
for the rest of his life. This Court can think of no other rea-
son for this lack of consideration except that the testimony

was not self-contained in its own transcript labeled
“Section 9727 Hearing.” This Court continues to maintain
that Dr. Wettstein’s testimony satisfied the requirements of
42 Pa.C.S.A. §9727 and hopes that in the future, the
Superior Court will evaluate the content of the record in its
entirety rather than simply concluding that because there
existed no separate transcript, the appropriate hearing was
not held.
4 Neither the Defendant nor his attorney made any addi-
tions or corrections to the Commonwealth’s summary of the
evidence in general, nor to Ms. Bridges’ specific statement
that the children were in an adjacent room (P.H.T. 9/11/03,
p. 12).

Commonwealth of Pennsylvania v.
Susan Wygant and

James Anthony Lipscomb
Mistrial—Manifest Necessity

1. The Court granted Motion for Mistrial as to four defen-
dants where only one defendant moved for mistrial.

2. The trial court may declare a mistrial sua sponte only
for reasons of manifest necessity.

3. When the trial court declares a mistrial sua sponte, a
new trial of the defendant is not precluded on the basis of
double jeopardy.

4. The trial court granted a mistrial sua sponte to the
remaining three defendants because: 1) those defendants
would otherwise have a claim for ineffective assistance of
counsel; 2) severance of one defendant’s case from the oth-
ers would require an explanation to the jury as to why the
severed defendant was no longer part of the case; and 3)
there could be no “brief continuance” because of the diffi-
culties of scheduling five attorneys, fourteen jurors and the
Court, particularly where the Court’s schedule included fif-
teen to twenty cases a day.

(Joan Shoemaker)

Jon Berquist for the Commonwealth.
Candace Marie Stamos-Ford for Susan Wygant.
David A. Hoffman for James Anthony Lipscomb.

Nos. CC200702268; 200702687. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., December 9, 2008—The appellants, Susan

Wygant and James Anthony Lipscomb, (hereinafter
referred to as “Wygant” and “Lipscomb”), have filed
appeals from the denial of their motions to dismiss the
criminal charges filed against them on the basis of double
jeopardy. In their statements of matters complained of on
appeal, both Wygant and Lipscomb raise the issue that this
Court erred in granting the request for a mistrial as to all
four defendants, when only one defendant requested that
the mistrial be granted. They also suggest that this Court
further compounded that error by not granting their
motions for double jeopardy. Wygant has further suggest-
ed that this Court erred in not permitting her to ask addi-
tional voir dire questions with respect to a potential bias
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for prejudice that a juror might have with respect to
Wygant being involved in an interracial romance.
Lipscomb has also suggested that this Court erred in deny-
ing his motion for double jeopardy without holding a hear-
ing on that motion.

Wygant and Lipscomb, along with Duaun McFadden
and Brian Thurmon, (hereinafter referred to as
“McFadden” and “Thurmon”), were each charged with one
count of burglary, two counts of kidnapping, one count of
involuntary deviate sexual intercourse, one count of rob-
bery, two counts of unlawful restraint, one count of simple
assault, one count of criminal conspiracy and one count of
criminal attempt to commit rape. These charges arose
from an incident that occurred on January 6, 2007. On that
date at approximately 3:00 a.m., Keith Doolin, (hereinafter
referred to as “Doolin”), and his girlfriend, Danielle Hart
and her six-year-old daughter, Natalie, had returned from
a party that was held at Doolin’s brother’s home. Ms. Hart
put her daughter to bed and then she fell asleep on the
couch in her living room. Doolin then made several phone
calls to McFadden, since he was attempting to purchase
more cocaine from his drug supplier, McFadden.
McFadden had also made several phone calls to Doolin
since he was insistent upon being paid the two hundred
dollars that Doolin had owed McFadden for crack cocaine
that had previously been given to him. Doolin and
McFadden agreed to meet at the corner of Payne Hill Road
and Samuel Street in Jefferson Borough, Pennsylvania. At
approximately 4:00 a.m., Doolin walked up to a van and
saw McFadden seated in the front passenger seat and he
began a conversation with him with respect to the monies
that he owed McFadden for drugs that he had been given
previously. Doolin noticed that the driver of this van was
another black male who he did not know and observed two
other people in the back of the van but could only identify
one of them as a third black male. He could not make an
identification of the sex or race of the fourth individual in
that van.

The discussion between Doolin and McFadden became
heated to the point that Doolin feared for his safety and he
ran away from the van and hid in the woods for approximate-
ly one hour. Doolin then went back to his residence only to
find that his girlfriend, Danielle Hart and her daughter were
missing. While Doolin was hiding in the woods, a knocking at
the door awakened Hart and when she answered the door,
McFadden and Thurmon forced their way into the house and
wanted to know if Doolin had returned and if she had
McFadden’s money. Hart indicated that he had not and that
she did not have any money to pay for his drug debts.
McFadden then grabbed her and forced her into the base-
ment where he began to start ripping at her clothes and
picked up a rubber mallet and demanded that she perform
oral sex on him and Thurmon. Hart initially refused, howev-
er, McFadden again threatened to hit her with the rubber
mallet and she was forced to perform oral sex on both
McFadden and Thurmon.

Shortly after performing oral sex on McFadden and
Thurmon, Wygant who is white, came downstairs and
demanded that they leave the residence because she
believed that the police were coming. She also informed
McFadden and Thurmon that there was a six-year-old
female asleep in an upstairs bedroom. She then told
McFadden and Thurmon to take Hart and her daughter
and put them in the car and leave Doolin’s residence.
They all got in the van which was being driven by
Lipscomb, and he drove them to an unknown residence
and Hart and her child were being held against their will
at that residence by McFadden, Thurmon and Wygant.

After dropping them at that unknown residence,
Lipscomb left. They stayed at that residence until shortly
after 9:00 a.m., since a plan had been developed that they
would take her to a bank so that she could transfer funds
from her savings account to her checking account and
withdraw money from that checking account. Hart and
her daughter were placed in the van by McFadden and
Wygant and that van once again was driven by Lipscomb
who drove to the local Sky Bank where a request was
made that one thousand dollars be transferred from her
savings account to her checking account. Hart had insuf-
ficient funds in that account to have that request honored
and only three hundred fifty dollars was transferred from
her savings to her checking account, which money was
subsequently withdrawn. She gave the money directly to
McFadden in the presence of Wygant and Lipscomb. After
they had received the money, Lipscomb drove to an area
approximately one block from Doolin’s residence and let
her and her daughter out of the van.

When Hart entered her residence, the police were
already there since Doolin called them. During the course
of the police investigation, Doolin told the police that
McFadden was his drug dealer and detailed to them the
encounter that he had with McFadden and the unknown
others earlier in the morning. As a result of this informa-
tion, the police prepared a photo array that contained
McFadden’s photo and both Doolin and Hart positively
identified him. Since Doolin knew that Wygant dated
McFadden, a photo array was prepared with Wygant’s
photo and Hart positively identified her as being one of her
abductors. A third photo array was prepared with respect
to Thurmon and once again, Hart positively identified him
as one of the individuals who sexually assault and abduct-
ed her.

The cases filed against Wygant, Lipscomb, McFadden
and Thurmon were joined for the purpose of trial and twice
were continued by the defense so that they could have addi-
tional time to prepare for trial. Pre-trial motions were
decided on May 19, 2008, and the parties then went to pick
the jury to hear their cases. The jury heard testimony from
Doolin and Hart on the morning of May 21, 2008. Prior to
commencing the afternoon session, McFadden’s counsel
made a request for a mistrial because she had been given a
copy of a letter dated January 7, 2007, sent by Stephen
Zinger, an investigator for the Sky Financial Group, in
which he enclosed a CD of the surveillance video that pur-
ported to capture the transaction in which Hart had money
withdrawn from her account. In that transmittal letter to the
Allegheny County Police, Mr. Zinger set forth that the bank
teller who knew Hart and handled this transaction recalled
seeing two white males in their thirties in the front seat of
the car and that the driver may have had a mustache. She
recalled seeing Hart and her daughter in the back of the car.
Wygant objected to the granting of the mistrial while
Lipscomb’s and Thurmon’s counsel took no position.
McFadden counsel believed that there was a violation of the
discovery rules and that as such, not only should a mistrial
be granted but, also, that the Commonwealth should have
been barred from reprosecuting her client on the basis of
double jeopardy. It should be noted that a copy of the sur-
veillance videotape had been provided to all counsel in a CD
format and that all counsel were familiar with the names
and addresses of the Commonwealth’s witnesses that
included the bank teller, Sarah Winlind.

Both Wygant and Lipscomb maintain that this Court
erred in granting a mistrial since there was no manifest
necessity to do so and this was particularly egregious in
Wygant’s case since she objected to the granting of a mistri-
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al. Pennsylvania Rule of Criminal Procedure 605(b), sets
forth the standards in granting a mistrial and provides as
follows:

(B) When an event prejudicial to the defendant
occurs during trial only the defendant may
move for a mistrial; the motion shall be made
when the event is disclosed. Otherwise, the trial
judge may declare a mistrial only for reasons of
manifest necessity.

In Commonwealth v. Gains, 383 Pa.Super. 208, 556 A.2d
870 (1989), the Superior Court of Pennsylvania recognized
that it is within the Trial Court’s discretion to declare a mis-
trial and absent an abuse of discretion, no reversal of that
decision will be made. However, when the Trial Court
declares a mistrial sua sponte, it must do so only where there
is a manifest necessity or the interest of public justice would
otherwise be defeated if such a mistrial was not granted.
United States v. Perez, 9 Wheat. (U.S.) 579, 6 L.Ed 165
(1824). Where there is manifest necessity to declare a mistri-
al and the Court does so sua sponte, a new trial of the defen-
dant is not precluded by the Fifth Amendment of the United
States Constitution or Article I, Section 10 of the
Pennsylvania Constitution.

In Commonwealth v. Leister, 712 A.2d 332, 335, 336
(Pa.Super. 1992), the Superior Court set forth the criteria to
review a decision by a Trial Court to declare a mistrial sua
sponte. That Court acknowledged that there was no mechan-
ical formula to make the determination as to whether or not
the Trial Court had a manifest need but, rather, stated that
there are often special and unique circumstances which had
to be reviewed in making a determination as to whether or
not the Trial Court’s decision was correct.

Even though the trial judge’s decision to
declare a mistrial under these circumstances is
entitled to great deference, See Arizona, 434
U.S. 497, 98 S.Ct. 824, 54 L.Ed.2d 717 (1978),
our inquiry does not end there. A judge must
still exercise “sound discretion” in declaring a
mistrial by considering those factors contribut-
ing to the trial problem as well as possible
remedies less drastic than a mistrial. Diehl, 532
Pa. at 217, 615 A.2d at 691. Indeed, it is when
the “…judge acts for reasons completely unre-
lated to the trial problem which purports to be
the basis for the mistrial ruling [that] close
appellate scrutiny is appropriate.” Arizona, 434
U.S. at 510 n. 28, 98 S.Ct. at 832-33 n. 28, 54
L.Ed.2d 717. Appellant argues that the trial
judge abandoned the requisite exercise of
sound discretion by declaring a mistrial rather
than by attempting to defuse matters with a
recess. We disagree.

Appellant misconstrues the manifest necessity
standard to require the judge to choose, when-
ever practicable, an alternative less drastic
than recusal. However, “manifest necessity”
does not require proof that a mistrial was the
only option facing a judge. Rather, the United
States Supreme Court has indicated that
reviewing courts should not assign a strict, lit-
eral definition to the term “necessity.” Instead,
the courts should simply insist that a trial judge
first consider less drastic options before declar-
ing a mistrial. Arizona, 434 U.S. at 511, 98 S.Ct.
at 833, 54 L.Ed.2d 717. Where the record
reveals such consideration, the trial judge

allays any fear that he failed to appreciate the
gravity of a defendant’s valued right to have his
fate determined in one tribunal. See United
States v. Jorn, 400 U.S. 470, 91 S.Ct. 547, 27
L.Ed.2d 543 (1971); Arizona, supra.

Similarly, in Commonwealth v. Walker, 954 A.2d 1249, 208
Pa.Super. 182 (2008), the Superior Court outlined its scope of
review of the decision to grant a mistrial sua sponte.

As noted, the determination by a trial court to
declare a mistrial after jeopardy has attached
is not one to be lightly undertaken, since the
defendant has a substantial interest in having
his or her fate determined by the jury first
impaneled. Kelly, 797 A.2d at 925 (citing
Commonwealth v. Stewart, 456 Pa. 447, 452,
317 A.2d 616, 619 (1974)). Additionally, failure
to consider if there are less drastic alterna-
tives to a mistrial creates doubt about the pro-
priety of the exercise of the trial judge’s dis-
cretion and is grounds for barring retrial
because it indicates that the court failed to
properly consider the defendant’s significant
interest in whether or not to take the case from
the jury. Id. (quoting Commonwealth ex rel.
Walton v. Aytch, 466 Pa. 172, 352 A.2d 4
(1976)). However, there can be no rigid rule
for finding manifest necessity since each case
is individual. Commonwealth v. Rivera, 715
A.2d 1136, 1138 (Pa.Super. 1998). Moreover, as
a general rule, the trial court is in the best
position to gauge potential bias and deference
is due the trial court when the grounds for the
mistrial relate to jury prejudice. Arizona v.
Washington, 434 U.S. 497, 513-514, 98 S.Ct.
824, 54 L.Ed.2d 717 (1978). From his or her
vantage point, the trial judge is the best arbiter
of prejudice, because he or she has had the
opportunity to observe the jurors, the witness-
es, and the attorneys and evaluate the scope of
the prejudice. Id.

Wygant has maintained that since she objected to the
request for a mistrial made by McFadden’s lawyer, that this
Court should have severed her case to allow her to contin-
ue with the jury that she had selected. Lipscomb, while not
taking a position with respect to the mistrial at the time
that it was requested, now maintains that he was deprived
of his jury and that any further prosecution should be
barred on the basis of double jeopardy. This Court, when
confronted by the request by McFadden for a mistrial, was
presented with numerous problems. First and foremost
would have been the severance of McFadden’s case from
the others and the explanation to the jury as to why
McFadden was no longer part of the case. In addition, this
Court also knew that it could not grant a brief continuance
to allow the defendants to fully develop the information
that was contained in the January 7, 2007 letter since that
brief continuance would require setting a new trial date
which would have to accommodate the personal and busi-
ness schedules of not only the five lawyers that were
involved and this Court but, also, the fourteen jurors that
were empanelled in these cases. This Court typically
schedules fifteen to twenty cases a day and it would have
been difficult, if not impossible, to schedule a “brief” con-
tinuance of a couple of days as suggested by the defendant
since that new time period previously had had cases
assigned to it. The normal continuance usually results in a



page 94 volume 157  no.  4Supplement to The Lawyers Journal

case being scheduled three to four months later. That would
raise the question of the availability of some or all of the
jurors. The current suggestion that McFadden’s case
should have been severed also presented a difficult prob-
lem since these defendants were so intertwined in the com-
mission of these various crimes that it might have been dif-
ficult for a jury to fully understand the relationship of these
parties and how those relationships might have affected
their criminal activity.

The most compelling reason, however, for this Court’s
granting of a request by McFadden for a mistrial and then
making that request as to all the other defendants sua sponte
was the knowledge of this Court that either intentionally, or
unintentionally, counsel for the defendants who did not
request or objected to the granting of a mistrial, were setting
up a claim of the ineffectiveness of counsel for failing to have
the information contained in that letter presented to a jury.
As previously noted, McFadden, Thurmon and Lipscomb
were all African-American males and Wygant was a white
female. Hart, in her testimony, stated that Wygant,
McFadden and Thurmon were in the car with her and her
daughter when they drove to the bank and she made the
withdrawal of the funds from that bank. The letter from the
representative of Sky Bank indicated that the teller, Sarah
Winlind, seemed to recall that there were two men in the car
with Hart and her daughter and this teller believed that they
were white males in their thirties and that the driver possi-
bly had a mustache.

This Court had the opportunity to review the CD that was
prepared of the surveillance video tape and after reviewing
that CD, it is clear that not only was one incapable of deter-
mining how many passengers were in the vehicle but, one
could not make a determination as to the gender or ethnic
background of any of the individuals who might have been
in the car. This becomes particularly significant since it
would be vital for the defense to use the testimony of the
teller as impeachment evidence against the purported vic-
tim since the teller could not identify Wygant as being in the
car since the only females in the car were Hart and her
daughter and for Lipscomb and McFadden, since the teller
identified two white males in their thirties, one with a mus-
tache, whereas Lipscomb and McFadden are African-
Americans.

In reviewing this case in light of its unique facts, it is
clear that there was a manifest need that to declare a mis-
trial as to all of the defendants, that the interests of justice
would not be served nor would the interests of the defen-
dants be served since they would have not presented poten-
tial exculpatory information. This is further underscored
by the fact that all of the defendants have the opportunity
to fully investigate this particular case since they knew
who the potential victims were and they knew who the wit-
nesses were and apparently they did not do that. To have
granted the defendants’ motion to bar reprosecution would
have permitted them to defeat the interests of justice while
being permitted to manufacture an issue for appeal since
none of the defendants have suggested that the
Commonwealth intentionally or deliberately hid this letter
from them. Rather, the District Attorney produced that let-
ter shortly after it was given to him. Whether exculpatory
or not, the Commonwealth provided it to the defendants
and the only possible decision that could have been made to
protect the rights of the defendants and not defeat the pub-
lic’s interest in justice was to grant McFadden’s request for
a mistrial and grant, sua sponte, a mistrial as to the remain-
ing defendants.

Wygant’s other contention of error is that this Court
denied her request for additional voir dire questions seek-

ing to ascertain whether the potential jurors would be
biased against her on the basis that she was engaged in an
interracial relationship with McFadden. This claim of
error is patently specious and totally false. Prior to jury
selection, Wygant filed proposed additional voir dire ques-
tions that included several questions as to potential jurors’
possible prejudice against Wygant on the basis that she
was involved in an interracial relationship with McFadden.
This Court granted that request that those questions could
be asked.

MR. VAN KEUREN: I filed a motion for addi-
tional voir dire questions. The first three para-
graphs in my motion essentially lay out a few
basic facts about the case. Question 4(A) and
(B) basically have to do with a juror’s percep-
tion.

The reason I ask these questions is because my
client is white, three codefendants are black,
and there may be some testimony that my client
was romantically involved with some of them.
These would impart any prejudice based on a
person being romantically involved with a per-
son of another race.

MR. SCHEID: The standard jury questionnaire
covers that. All we want is a fair and impartial
jury. There is one question that says any reason
why you could not be fair in this case and if they
answer there is no reason, then why should we
have to point out skin color as a matter of genet-
ics.

THE COURT: You can ask that question.

Trial Transcript, page 4, lines 13-25; page 5, lines 1-12.

Lipscomb’s other claim of error is that this Court
denied his motion to bar reprosecution on the basis of dou-
ble jeopardy without a hearing. In reviewing his motion,
this Court had the benefit of his brief and it appeared that
there were no facts in dispute that needed to be resolved
through an evidentiary hearing. The issues that Lipscomb
was asserting were legal issues that were able to be
resolved on the basis of the memorandum that he submit-
ted and the record that existed in this case. As with
Lipscomb’s other claims of error, this contention of error
is also without merit.

Cashman, J.

Dated: December 9, 2008

Commonwealth of Pennsylvania v.
Andre Darnell Evans

Motion to Suppress—In-Court Identification—
Sentencing—Restitution

1. Defendant moved to suppress an in-court identification
as unduly suggestive since witness observed Defendant in
the courthouse and while he was sitting next to defense
counsel in the courtroom.

2. Eyewitness had an independent basis for identifica-
tion because the eyewitness had a substantial opportunity
to view Defendant at the time of the crime, was present
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during the theft, was physically close to Defendant during
the theft and demonstrated no difficulty in identifying
Defendant.

3. The restitution order imposed was based on calcula-
tions of the victim as to how much money was missing from
the cash register and was not excessive.

(Mary Ann Acton)

Natalie Lynn Snyder for Commonwealth.
William Bickerton for Defendant.

CC No. 200700376. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 9, 2008—This is a direct appeal

wherein the defendant, Andre Darnell Evans, appeals
from the Judgment of sentence of July 31, 2008. After a
non-jury trial, this Court found the defendant guilty of one
count of Theft By Unlawful Taking, in violation of 18
Pa.C.S.A. 3921, and sentenced the defendant to a term of
probation of 24 months. This Court also ordered the defen-
dant to pay restitution in the amount of $60.00. The defen-
dant timely filed a Notice of Appeal. The defendant filed a
Statement of Errors Complained Of On Appeal alleging the
following claims of error:

The trial court erred in denying the defendant’s
motion to suppress, as it was unduly suggestive
for the Commonwealth’s witness to identify the
defendant for the very first time at defendant’s
trial.

The evidence was insufficient to prove beyond a
reasonable doubt the defendant was guilty of
theft.

The order of restitution was illegal because it
was speculative and unsupported by the record.

In summary form, the evidence presented at trial disclosed
that the following events transpired:

Just prior to trial, the defendant, through counsel, pre-
sented a motion to this Court to suppress the in-court identi-
fication testimony of John Jurewicz as being unduly sugges-
tive.1 Mr. Jurewicz was an employee of Jimmy John’s, an
establishment located within the City of Pittsburgh. Mr.
Jurewicz was identified in the Affidavit of Probable Cause
attached to the Criminal Complaint filed in this case as being
in the establishment at the time of the theft and he was
standing next to Alvin Carter, the employee of the store who
was standing at the cash register during the course of the
theft. The Affidavit of Probable Cause specifically noted that
Mr. Jurewicz was able to identify the defendant as the per-
petrator of the theft. This Court denied the suppression
motion and the case proceeded to trial.

The Commonwealth presented the testimony of John
Jurewicz at trial. Mr. Jurewicz testified that he was working
at Jimmy John’s on December 18, 2006 at approximately
7:00 p.m. At that time, the store was closing and his co-
employee, Alvin Carter, was counting money in the cash reg-
ister to close out business for the day. While the money was
being counted, the defendant entered the store and
approached Mr. Carter. Mr. Jurewicz was approximately
three feet away from the defendant at this time. Mr.
Jurewicz heard the defendant tell Mr. Carter to give him the
money in a threatening manner. Mr. Carter gave the defen-
dant some money and the defendant left the store. Mr.
Jurewicz then called the police.

Officer Ron Spangler of the City of Pittsburgh Police
Department was the next to testify. Officer Spangler testified
that he responded to the scene. He was met at the scene by
Mr. Carter who directed the officer to the defendant’s loca-
tion. When the defendant saw Officer Spangler, he began
running. Officer Spangler caught the defendant and took him
into custody. During a search of the defendant, Officer
Spangler recovered $320.00 from the defendant which he
returned to the store owner, Dean Marsico.

Dean Marsico also testified for the Commonwealth. Mr.
Marsico testified that he was the owner of Jimmy John’s.
After the theft, Mr. Marsico went to the store and attempt-
ed to calculate the total amount of money taken during the
theft. Mr. Marsico testified that he had to “do the drawer,”
meaning he had to conduct an examination of the sales and
compare it to the money that was returned to him. Mr.
Marsico determined that an additional $60.00 was still
missing from the drawer. The Commonwealth presented no
additional testimony. This Court granted judgment of
acquittal on a robbery charge but denied the motion rela-
tive to the theft charge. The defense then rested without
presenting any testimony. This Court convicted the defen-
dant of theft.

Appellant contends that the in-court eyewitness identifi-
cation was unduly suggestive and should have been sup-
pressed. Appellant essentially claims that John Jurewicz’s
in-court identification was premised on the witness’ obser-
vation of the Appellant in the courthouse hallway prior to
trial and sitting next to defense counsel in the Courtroom.
Suggestive pre-trial circumstances do not automatically
render in-court identifications inadmissible if there exists
an independent basis for the in-court identification.
Commonwealth v. Carter, 537 Pa. 233, 643 A.2d 61 (1994).
An in-court identification made after an arguably sugges-
tive pre-trial identification is admissible if the
Commonwealth establishes by clear and convincing evi-
dence that the identification was not a product of the events
occurring between the time of the crime and the in-court
identification. Carter, 537 Pa. at 253, 643 A.2d at 71;
Commonwealth v. Rodgers, 472 Pa. 435, 372 A.2d 771
(1977). An in-court identification is, therefore, admissible
if, after considering the totality of the circumstances, the
in-court identification “had an origin sufficiently distin-
guishable to be purged of the primary taint.” Id.;
Commonwealth v. Glover, 488 Pa. 459, 412 A.2d 855
(1980)(quoting United States v. Wade, 388 U.S. 218, 18 L.
Ed. 2d 1149, 87 S. Ct. 1926 (1967); Commonwealth v.
Steward, 775 A.2d 819 (Pa.Super. 2001).

In determining whether an independent basis for identi-
fication exists, the factors to be considered in this determi-
nation are:

“(1) the opportunity of the witness to view the
criminal at the time of the crime; (2) the wit-
ness’ degree of attention; (3) the accuracy of the
witness’ prior description of the criminal; (4)
the level of certainty demonstrated by the wit-
ness at the confrontation; and (5) the length of
time between the crime and the confrontation.”

Id., at 253-54, 643 A.2d at 71.
In this case, an independent basis outside of the alleged-

ly suggestive identification existed. The defendant’s princi-
pal claim was that Mr. Jurewicz’s identification of the
defendant was premised on his observations of the defen-
dant in the courthouse on the day of trial. The defendant’s
claim is without basis. The defendant was on notice at the
time of the filing of the criminal complaint in this case that
Mr. Jurewicz was a potential witness in this case, that he



page 96 volume 157  no.  4Supplement to The Lawyers Journal

was present during the theft and he was able to identify the
defendant. He had a substantial opportunity to view the
defendant at the time of the crime and he was one of the
employees in the store at the time of the theft. His position
in the store permitted him to pay particular attention to the
defendant. Mr. Jurewicz did not demonstrate any difficulty
identifying the defendant. The length of time between the
theft and the in-court identification was not substantial.
Accordingly, the in-court identification of the defendant was
not unduly suggestive.

The defendant next claims that the evidence was insuffi-
cient to convict him of Theft By Unlawful Taking. When
considering a challenge to the sufficiency of the evidence,
the appellate court must determine whether the evidence at
trial, and all reasonable inferences derived therefrom, when
viewed in a light most favorable to the Commonwealth,
establish all of the elements of the offense of conviction
beyond a reasonable doubt. Commonwealth v. May, 584 Pa.
640, 647, 887 A.2d 750, 753 (2005). It is for the trier of fact
to make credibility determinations. Commonwealth v.
Schoff, 911 A.2d 147, 159 (Pa.Super. 2006). Any doubts con-
cerning a defendant’s guilt are to be resolved by the fact-
finder unless the evidence was so weak and inconclusive
that no probability of fact could be drawn from the evi-
dence. Id.

A person is guilty of Theft by Unlawful Taking or
Disposition “if he unlawfully takes, or exercises unlawful
control over, movable property of another with intent to
deprive him thereof.” 18 Pa.C.S.A. §3921. The evidence in
this case was clearly sufficient to convict the defendant of
this charge.

As set forth above, the credible evidence at trial
demonstrated that the defendant entered Jimmy John’s
near closing time. As an employee of the store was closing
out the cash register for the evening, the defendant
demanded, in a threatening manner, that the employee
give the defendant the money in the cash register. The
employee complied with the defendant’s demands. The
defendant then left the store. The employee followed the
defendant out of the store and was able to direct Officer
Spangler to the general direction of the defendant. Upon
being confronted by Officer Spangler shortly after the
theft, the defendant attempted to flee. Upon being appre-
hended, the defendant was found to be in possession of
$320.00. This evidence was clearly sufficient to convict
the defendant in this case.

The defendant also alleges that the order imposing resti-
tution was speculative and unsupported by the record. Title
18 Pa.C.S.A. 1106(a) specifically mandates restitution for
any crime where “the victim suffered personal injury direct-
ly resulting from the crime…,” and provides that “[t]he
court shall order full restitution: (i) [r]egardless of the cur-
rent financial resources of the defendant, so as to provide the
victim with the fullest compensation for the loss,” 18
Pa.C.S.A. 1106(c)(1)(i). See Commonwealth v. Rush, 909
A.2d 805 (Pa.Super. 2006); Commonwealth v. Colon, 708 A.2d
1279 (Pa.Super. 1998)(post-1995 amendments to 18 Pa.C.S.A.
1106 making full restitution mandatory make clear that trial
court no longer should consider defendant’s ability to pay).
Other considerations a sentencing court should address are
the amount of loss or damage caused by the defendant and
how such restitution should be paid. Commonwealth v.
Walker, 446 Pa.Super. 43, 62, 666 A.2d 301, 311 (1995).
Moreover, the amount of restitution imposed in a given case
should be supported by the record and not be speculative or
excessive. Commonwealth v. Pappas, 845 A.2d 829, 842
(Pa.Super. 2004).

The trial record supports the restitution order imposed in

this case. The evidence at trial was sufficient to convict the
defendant of theft and a restitution order was appropriate in
this case. As set forth above, the amount of restitution was
based on the calculations of the victim as to how much
money was missing from the cash register after some of the
money recovered from the defendant was returned. The
restitution order was legal and the judgment of sentence
should be affirmed.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 Although defense counsel formally made an oral motion in
limine, it is clear from his argument that the motion was
actually a motion to suppress.

Commonwealth of Pennsylvania v.
Richard Broaden

Guilty Plea—Mandatory Sentencing—Prior Crimes of
Violence

1. Defendant pled guilty to two (2) counts of Aggravated
Assault following a high speed chase in which he collided
into another vehicle causing serious injuries to its occupants.

2. Prior to trial and the plea, the Commonwealth filed a
formal notice indicating that it would seek a ten year manda-
tory sentence at each of the aggravated assault counts pur-
suant to 42 Pa.C.S.A Section 9714.

3. Defendant’s sentence of not less than 10 years nor
more than 20 years of imprisonment was required as a mat-
ter of law since Defendant had previously been convicted of
a crime of violence.

4. Where Defendant demonstrated during the colloquy
that he knowingly and intelligently was pleading guilty to the
charges filed against him and was aware of the possible sen-
tence, there was no manifest injustice to warrant withdraw-
al of the guilty plea.

(Mary Ann Acton)

Julie L. Capone for the Commonwealth.
Michael Machen for Defendant.

CC No. 200613894. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., December 9, 2008—This is a direct appeal

wherein the defendant, Richard Broaden, appeals the judg-
ment of sentence of September 20, 2007 as well as this
Court’s denial of his motion to withdraw his guilty plea. On
June 21, 2007, the defendant pled guilty before this Court
to a myriad of charges, the most relevant of which were two
counts of Aggravated Assault. The charges stemmed from a
high speed police chase during which the defendant was
driving his vehicle in an attempt to elude police officers
who were attempting to conduct a traffic stop. During the
chase, the vehicle driven by the defendant crashed into
another vehicle causing significant and serious injuries to
its occupants.

On August 16, 2007, the Commonwealth filed a formal
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notice indicating that it was seeking a ten year mandatory
sentence at each of the Aggravated Assault counts. On
September 20, 2007, this Court sentenced the defendant to a
term of imprisonment of not less than 10 years nor more
than 20 years. After sentencing, on September 28, 2007, the
defendant filed a motion to withdraw his guilty plea. This
Court denied that motion. This appeal followed.

The defendant raises the following issues on
appeal:

1. Whether the trial court abused its discretion
in sentencing Mr. Broaden;

2. Whether the trial court considered improper
factors and/or did not consider proper factors in
sentencing Mr. Broaden;

3. Whether Mr. Broaden’s sentence is manifest-
ly excessive and unreasonable; and

4. Whether the trial court abused its discretion
in failing to grant Mr. Broaden’s post-sentence
Motion to Withdraw Guilty Plea?

The defendant’s allegations of sentencing error are with-
out merit. Regardless of the nature of the defendant’s allega-
tions of error, this Court was without authority to impose any
lesser sentence in this case. Prior to sentencing and without
objection from the defendant, the Commonwealth filed a
notice of its intent to seek a mandatory minimum sentence
pursuant to 42 Pa.C.S.A. §9714. That provision provides:

(1) Any person who is convicted in any court of
this Commonwealth of a crime of violence shall,
if at the time of the commission of the current
offense the person had previously been convict-
ed of a crime of violence, be sentenced to a min-
imum sentence of at least ten years of total con-
finement, notwithstanding any other provision
of this title or other statute to the contrary.

* * *

(A.1) MANDATORY MAXIMUM.—An offender
sentenced to a mandatory minimum sentence
under this section shall be sentenced to a maxi-
mum sentence equal to twice the mandatory
minimum sentence, notwithstanding 18 Pa.C.S.
§1103 (relating to sentence of imprisonment for
felony) or any other provision of this title or
other statute to the contrary.

* * *

(e) AUTHORITY OF COURT IN SENTENC-
ING.— There shall be no authority in any court to
impose on an offender to which this section is
applicable any lesser sentence than provided for
in subsections (a) and (a.1) or to place such
offender on probation or to suspend sentence.
Nothing in this section shall prevent the sentenc-
ing court from imposing a sentence greater than
that provided in this section. Sentencing guide-
lines promulgated by the Pennsylvania
Commission on Sentencing shall not supersede
the mandatory sentences provided in this section.

The defendant had previously been convicted of a crime
of violence (robbery) and the instant offenses of conviction
(aggravated assault) were “crimes of violence,” as defined in
42 Pa.C.S.A. §9714(g). Therefore, a mandatory minimum
sentence of no less than ten years was required as a matter
of law. The defendant’s allegations of error relative to his

sentence are without merit.
The defendant’s next claim of error relates to this

Court’s denial of his motion to withdraw his guilty plea. The
defendant filed a timely post-sentence motion to withdraw
his guilty plea. Two different standards exist for reviewing
requests to withdraw a guilty plea, one for pre-sentence
requests to withdraw and one for post-sentence requests to
withdraw. Commonwealth v. Flick, 2002 Pa.Super. 189, 802
A.2d 620, 623 (Pa.Super. 2002) The Supreme Court has
explained that there is no absolute right to withdraw a
guilty plea. Nonetheless, a pre-sentence request to with-
draw a guilty plea should be liberally granted when there
exists any fair and just reason for the withdrawal.
Commonwealth v. McLaughlin, 469 Pa. 407, 366 A.2d 238
(1976); Commonwealth v. Forbes, 450 Pa. 185, 299 A.2d 268,
271 (1973).

Post-sentence motions for withdrawal, however, are sub-
ject to higher scrutiny. This scrutiny exists “to discourage
entry of guilty pleas as sentence-testing devices.” Manifest
injustice is required to withdraw guilty pleas which are
requested after sentence has been imposed. Flick, 802 A.2d
at 623; Commonwealth v. Gunter, 565 Pa. 79, 771 A.2d 767
(2001). Such a manifest injustice occurs when a plea is not
tendered knowingly, intelligently, voluntarily, and under-
standingly. Commonwealth v. Persinger, 532 Pa. 317, 615
A.2d 1305 (1992). In Commonwealth v. Rosmon, 477 Pa. 540,
542, 384 A.2d 1221, 1222 (1978), the Supreme Court recog-
nized that a manifest injustice occurs if a guilty plea is
entered by a defendant who lacks full knowledge and under-
standing of the charge against him. “The law does not
require that [a defendant] be pleased with the outcome of his
decision to enter a plea of guilty: ‘All that is required is that
[a defendant’s] decision to plead guilty be knowingly, volun-
tarily and intelligently made.’” Commonwealth v. Yager, 454
Pa.Super. 428, 685 A.2d 1000, 1004 (Pa.Super. 1996) (en
banc), appeal denied, 549 Pa. 716, 701 A.2d 577 (1997) (quo-
tation omitted). An on-the-record colloquy is required by
Rule Pa.R.Crim.P. 319(a); Commonwealth v. Schultz, 505 Pa.
188, 477 A.2d 1328, 1329-30 (1984).

In Commonwealth v. McCauley, 2001 Pa.Super. 301, 797
A.2d 920 (2001) the Superior Court, citing Commonwealth v.
Stork, 1999 Pa.Super. 212, 737 A.2d 789, 790-791 (Pa.Super.
1999), appeal denied, 564 Pa. 709, 764 A.2d 1068 (2000)
explained that

[o]nce a defendant has entered a plea of guilty,
it is presumed that he was aware of what he was
doing, and the burden of proving involuntari-
ness is upon him. Therefore, where the record
clearly demonstrates that a guilty plea colloquy
was conducted, during which it became evident
that the defendant understood the nature of the
charges against him, the voluntariness of the
plea is established. Determining whether a
defendant understood the connotations of his
plea and its consequences requires an examina-
tion of the totality of the circumstances sur-
rounding the plea.

The minimum inquiry required of a trial court must
include the following six areas: (1) Does the defendant
understand the nature of the charges to which he is plead-
ing guilty? (2) Is there a factual basis for the plea? (3) Does
the defendant understand that he has a right to trial by jury?
(4) Does the defendant understand that he is presumed
innocent until he is found guilty? (5) Is the defendant aware
of the permissible ranges of sentences and/or fines for the
offenses charged? (6) Is the defendant aware that the judge
is not bound by the terms of any plea agreement tendered
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unless the judge accepts such agreement? McCauley, 797
A.2d at 920; Commonwealth v. Young, 695 A.2d 414, 417
(Pa.Super. 1997).

This examination may be conducted by defense counsel
or the attorney for the Commonwealth, as permitted by the
judge. Pa.R.Crim.P. 590. Moreover, the examination does not
have to be solely oral. Nothing precludes the use of a written
colloquy that is read, completed, and signed by the defen-
dant, made part of the record, and supplemented by some
on-the-record oral examination. Commonwealth v. Moser,
921 A.2d 526, 529 (Pa.Super. 2007); see also Comment to
Pa.R.Crim.P. 590.

In this case, the defendant understood the nature of the
charge to which he ultimately pled guilty and, therefore, his
guilty plea was entered knowingly and intelligently. The
Court reviewed all of the charges filed against the defendant
as well as the charges to which he ultimately pled guilty. The
Assistant District Attorney presented a factual basis for the
guilty plea and the defendant agreed with the presentation of
the Assistant District Attorney. The defendant completed an
exhaustive written guilty plea colloquy clearly evidencing
his awareness of his pertinent constitutional rights includ-
ing, but not limited to, his right to a jury trial, the presump-
tion of innocence and the fact that this Court was not bound
by the terms of the plea agreement. To the extent that the
defendant’s decision to seek the withdrawal of his guilty plea
was motivated by the mandatory minimum sentence
imposed in this case, it is of note that the guilty plea colloquy
contained the following question:

If there is a mandatory minimum sentence
applicable and this mandatory sentence is
sought by the Commonwealth, then this Court
has no discretion to impose a lesser sentence
and must impose at least the minimum sentence
that is required by law. Do you fully understand
this?

The defendant checked the box marked “yes” after this
question. This colloquy is part of the trial court record. The
Court went over some of these rights during an on-the-
record colloquy at the sentencing hearing. The Court
reviewed the original charges contained in the Information
with the defendant and the defendant indicated that he dis-
cussed those charges with his trial counsel. The defendant
also indicated that he was aware of the maximum potential
penalties that could be imposed. The Court also asked the
defendant if he was giving up his right to trial of his own free
will. He responded “Yes, sir.” The Court also inquired into
whether the defendant had any other questions. The defen-
dant said “No, I do not.” The totality of the trial court record
indicates that the defendant knowingly and voluntarily
entered his guilty plea. Thus, no manifest injustice has
occurred and the motion to withdraw guilty plea was proper-
ly denied. Accordingly, the judgment in this case should be
affirmed.

BY THE COURT:
/s/Mariani, J.

Commonwealth of Pennsylvania v.
David Pierre King

Jury Conversations

1. The defendant was charged with criminal homicide,
robbery and criminal conspiracy. Defendant’s co-conspira-

tor pled guilty to third degree murder. Following a jury trial,
Defendant was found guilty of third degree murder.

2. Defendant presented a post-sentence motion based
upon an anonymous telephone call from a woman to
defense counsel indicating she was a juror during the trial
and that conversations were held between jurors during the
proceedings.

3. An evidentiary hearing was held to question jurors
about the conversations. Three jurors testified to the con-
tent, which related to the charges and sentencing of the co-
conspirator as well as the fact that another juror terminated
the discussions. The remaining nine jurors denied hearing
any conversations.

4. The Court concluded that the discussions were limited
and ambiguous and not intended to influence a decision
adversely to the defendant. The Court also relied on the fact
that the jury was polled following the verdict and each
agreed with the verdict as entered. The Court denied the
post-sentence motion.

(Angel L. Revelant)

Jennifer DiGiovanni for the Commonwealth.
Ryan Smith for Defendant.

No. CC200509438. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., October 17, 2008—The Defendant above

named was charged with Criminal Homicide, Two Counts of
Robbery and Criminal Conspiracy. The person with whom he
allegedly conspired had previously entered a plea of guilty to
Murder of the Third Degree.

On March 23, 2007, a jury found the Defendant guilty of
Third Degree Murder. Shortly thereafter, an attorney in the
office of defense counsel received an anonymous telephone
call from a woman who indicated that she had been a juror
on the trial and related that certain conversations had
occurred among some of the jurors concerning the pro-
ceedings.

As a result of this, this Court held an evidentiary hear-
ing at which all of the jurors who had participated in the
trial were questioned. Three of the jurors indicated that
they were aware that some discussion of this nature had
taken place.

Juror No. 9 testified that information was shared in the
deliberation room (on what the other person involved in the
case was charged with). Upon being questioned by the Court
as to whether that was the extent of the information dis-
cussed, the juror answered yes.

Juror No. 10 testified that, “The information was shared
about Warrick (Defendant’s co-conspirator) what he was
sentenced.” The juror further testified that. “They said that
they had been on a computer and that they saw—I believe
they said his sentencing was second degree murder.” The
juror further testified, “We were told that, you know, we
shouldn’t repeat that. We shouldn’t know that. That shouldn’t
be said…so nothing else was said.”

The third juror testified that he recalled, “One juror
saying that her husband had said something about the
trial, but the information was not shared any further than
that.” He further testified that, “There was not (sic) other
discussion after that because I actually objected to the
conversation and said we are not supposed to talk about
that kind of stuff.”
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From this testimony, the Court finds that the three jurors
who testified as set forth above did take part in a very limit-
ed discussion concerning the case. In Commonwealth v.
Laird, 726 A.2d 346 (Pa. 1999), the Supreme Court of
Pennsylvania held that a similar remark was “ambiguous
and not of such a nature that it can be said without hesitation
that the speaker intended to influence a decision adversely
to (the defendant).” The Court noted that nine of the jurors
denied ever hearing any comments and the jury in Laird, as
was the case here, was polled after announcing its verdict in
open court. Each of the jurors agreed with the verdicts as
read by the foreman.

As stated by the Laird court, “polling of the jury provides
an opportunity for any juror who may have felt pressure to
acquiesce in the verdict by the other jurors, to speak out as
to the voluntariness of the verdict.”

Further, the Pennsylvania Supreme Court in
Commonwealth v. Sero, 387 A.2d 63 (Pa. 1978) in addressing
remarks of a similar nature held, “This information does not
create the potential for prejudice that we have said can
emasculate a jury’s impartiality and indifference thus man-
dating a new trial.”

The reported statements in this case are vague and
ambiguous at best and was quickly terminated at the direc-
tion of a third juror. Moreover, when the jury was polled,
none of the 12 indicated any improper influence being exert-
ed on them. In light of the above, this Court does enter the
following Order:

ORDER
NOW, this 17th day of October, 2008, following testimony,

argument and briefs into Defendant’s Post-Sentence Motion,
it is the ORDER of this Court that said Motion be and is here-
by DENIED.

BY THE COURT:
/s/Reilly, S.J.

Commonwealth of Pennsylvania v.
Kevin James Mariano

Driving Under the Influence—
Motion to Suppress

1. Defendant was found guilty of Driving Under the
Influence following a non-jury trial. Defendant appealed,
stating the Court erred in denying his suppression motion.

2. The arresting officer testified at the suppression hear-
ing that he was conducting a roving DUI checkpoint when he
observed Defendant attempting to make an illegal U-turn.
Upon approaching Defendant’s vehicle, he observed the
odor of alcohol, bloodshot and watery eyes and slurred
speech, as well as an open container of alcohol when
Defendant exited the vehicle.

3. The officer conducted field sobriety tests, which
Defendant failed, and transported Defendant for a breatha-
lyzer test, which Defendant refused.

4. Defendant asserted that the officer did not have rea-
sonable suspicion to believe a violation of the motor vehicle
code occurred and that all evidence obtained should be sup-
pressed. The Court disagreed, finding that the circum-

stances surrounding the officer’s observation of the vehicle
were sufficient to establish probable cause.

(Angel L. Revelant)

Michael Streily for the Commonwealth.
Michael S. Sherman for Defendant.

No. CC200708197. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., October 20, 2008—The defendant, Kevin

Mariano, was found guilty in a non-jury trial of Driving
Under the Influence of Alcohol, after the court had denied
his suppression motion. The defendant has appealed this
decision. A concise statement of matters complained of on
appeal, in accordance with Pa.R.A.P. Rule 1925(b), was
filed. In this statement the defendant alleges the court
erred in denying the defendant’s pretrial motion to sup-
press evidence for the failure of the prosecution to estab-
lish that the arresting officer had reasonable suspicion or
probable cause to stop the defendant’s vehicle; upholding
the legality of the “roving” DUI checkpoint; and defen-
dant’s entitlement to counsel before submitting to a chemi-
cal test.

At the suppression hearing, Lieutenant Andrew
Lisiecki, of the City of Pittsburgh Police Department, stat-
ed that on May 20, 2007 he was conducting a roving DUI
checkpoint in the South Side of the City of Pittsburgh. At
approximately five minutes before 1:00 AM, he observed
the vehicle operated by the defendant parked at a 45-
degree angle in the far right hand lane with his left turn
signal on. It appeared to the Lieutenant that the defendant
was attempting to make an illegal U-turn across three
lanes of traffic on Carson Street. At that point he pulled up
behind the vehicle, activated his emergency lights, and
conducted a traffic stop. As he approached the vehicle, he
observed several alcohol impairment detection clues.
These included a moderate odor of alcohol coming from
the defendant’s breath and person; bloodshot, watery
eyes; and slurred speech. At that time he asked the defen-
dant to turn off his vehicle and exit. When the defendant
stepped out of the vehicle, the lieutenant noticed an open
container of an alcoholic beverage in the console of the
vehicle. He thereafter conducted field sobriety tests. The
defendant’s failure of the tests necessitated his transport
to the Special Deployment division, where Officer
Cunningham attempted to conduct an intoxilyzer test.
Officer Cunningham testified that the defendant refused
to submit to a chemical breathalyzer, despite being given
his warnings, rights, and obligations to do so. Officer
Cunningham also testified that defendant appeared to be
intoxicated.

The defendant asserts that given the fact situation
regarding the stop of the defendant’s vehicle, that his arrest
and evidence obtained thereof should be suppressed.
Anytime a police officer has “reasonable suspicion” to
believe a violation of the Motor Vehicle Code is occurring, or
has occurred, the officer may initiate an investigatory vehi-
cle stop. Commonwealth v. Mack, 2008 WL 2699658. In this
case, Lieutenant Lisiecki’s observations of the defendant’s
vehicle, given the circumstances, established articulable
reasonable grounds to suspect that a violation of the Motor
Vehicle Code was occurring, which is tantamount to proba-
ble cause. Commonwealth v. Bolton, 831 A.2d 734
(Pa.Super.)

The defendant contends that roving DUI checkpoints cir-
cumvent the constitutional requirements for stationary
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checkpoints. Because Lieutenant Lisiecki established rea-
sonable grounds that equated to probable cause for the stop
of this vehicle, an evaluation of the constitutional prerequi-
sites was unnecessary.

The defendant has also asserted that he was entitled to
counsel before deciding whether or not to submit to a chem-
ical test. At the suppression hearing it was conceded that
such a right did not exist at the time. Commonwealth
Department of Transportation, Bureau of Driver Licensing v.
Osborne, 135 Pa.Cmwlth. 297, 580 A.2d 914 (Pa.Cmwlth.
1990).

Based upon the facts submitted, there was sufficient jus-
tification of the stop. Accordingly, the defendant’s motion for
suppression was denied; and at the non-jury trial, on the
stipulated evidence, the defendant was found guilty.

BY THE COURT:
/s/Reilly, S. J.

Date: October 20, 2008
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Harvey Pasternack v.
Mellon Financial Corporation

Statute of Limitations—42 Pa. C.S.A. Section 5524(7)—
Breach of Fiduciary Duty—Reasonable Due Diligence

1. Plaintiff ’s failure to notify employer that he planned
not to return to work after scheduled short absence and fail-
ure to notify employer of change of address resulted in his
employer being unable to locate him despite employer’s
numerous and reasonable attempts.

2. Plaintiff ’s complaint to recover assets held in his name
by former employer after fifteen years is barred by applica-
ble Statute of Limitations, 42 Pa C.S.A. Section 5524(7).

3. In light of Plaintiff ’s having signed agreement when he
began employment with company that ultimately merged
with Defendant, which agreement notified Plaintiff that
upon termination Plaintiff agreed to offer for sale shares of
stock in Defendant company owned by Plaintiff, Defendant
exercised reasonable due diligence toward Plaintiff ’s asset
by repurchasing shares pursuant to agreement, hiring pri-
vate investigator to find Plaintiff, attempting to notify
Plaintiff in writing numerous times of his asset, and surren-
dering the asset after the applicable period of escheat.

(Norma M. Caquatto)

Harvey Pasternack, pro se.
Jeffrey J. Bresch and Laura A. Maines for Defendant.

No. GD 06-9878. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
I. Background

A. Procedural Facts
O’Reilly, J., September 29, 2008—On April 26, 2006, the

Plaintiff, Harvey Pasternack (“Pasternack”) filed the within
action against the Defendant, Mellon Financial Corporation
(“Mellon”), claiming breach of fiduciary duty with respect to
certain shares of stock issued to him by Buck Consultants,
Inc. (“Buck”), his former employer. Mellon initially filed an
Answer and New matter, and then filed an Amended Answer
and New Matter in response to Pasternack’s Preliminary
Objections that raised the issue that Mellon failed to attach
the writing, i.e. the Purchase Agreement, that it was refer-
ring to in the Answer. As part of its New Matter, and among
other things, Mellon raised the issue of the Statute of
Limitations. Mellon has now filed a Motion for Judgment on
the Pleadings raising the same issue. Pasternack, in addition
to filing a Response to this Motion, also filed an Affidavit
from himself to otherwise bolster his claims in his
Complaint.

B. Substantive Facts
Pasternack was employed with Buck during the 1980’s.

(See, Complaint ¶¶ 4 & 5). On August 26, 1988, he executed a
Purchase Agreement with Buck for the purchase of stock
(Class B Common Stock) as part of his compensation with
Buck. In the early part of September 1989, Pasternack told
Buck that he would be out of the office due to a death in his
family. He was scheduled to be gone from September 5
through September 6, 1989, and was to return to work on
September 7, 1989. (See, New Matter ¶ 3). However, he never
returned to work at Buck.

When Pasternack did not return to work Buck took imme-
diate steps to locate and contact him, but to no avail. It even
went so far as to file a “missing persons” report with the
Secaucus Police Department in New Jersey. Additionally, as

part of its efforts to locate him, Buck hired a private detec-
tive agency. (See, Amended Answer and New Matter ¶¶ 3-5 &
10-11).

Ultimately, after several unsuccessful efforts to reach
him, Buck terminated his employment on September 22,
1989, claiming that he abandoned his job. (See, Amended
Answer ¶ 17; and Amended New Matter ¶ 6). Although a
review of the pleadings reveals that Pasternack does not
state the precise dates of his employment and termination,
he does however admit that he was no longer employed with
Buck after September, 1989 when he left for personal rea-
sons. (See, Complaint ¶ 4; Reply to New Matter ¶ 2; and
Pasternack Affidavit ¶ 4). Therefore, there is no dispute that
Pasternack no longer was employed with Buck as of
September 22, 1989.

Meanwhile, the “investigation” of Pasternack’s where-
abouts in September and October of 1989 disclosed the fol-
lowing:

1. Pasternack bought 2 airline tickets;

2. He also purchased flowers;

3. He charged various hotel rooms in Binghamton,
NY, Seacaucus, NJ, Princeton, NY, Harrisburg, PA
and Altoona, PA; and

4. The Secaucus Police informed Buck that
Pasternack was pulled over for a traffic violation in
Altoona on October 12, 1989.

Having then narrowed its search to Altoona and the hotel
in that city where he was staying, Buck faxed a letter on
October 12, 1989 to him at the hotel, advising him that his
employment had been terminated and that he was to contact
them to resolve remaining employment matters with the
company. In particular, he was told that he could apply for
certain employment benefits, i.e., distribution of his Savings
and Profit Sharing Plan and continuation of health insurance
benefits. (See, Exhibits B & C of the Amended Answer and
New Matter). However, despite that communication,
Pasternack did not respond, and likewise, he never respond-
ed to any subsequent correspondence from Buck. He other-
wise “vanished,” only to “resurface” some fifteen (15) years
later when he wrote to Mellon about his Class B Common
Stock on August 25, 2004. (See, Amended Answer and New
Matter, ¶ 15).

As to the Class B Common Stock, the basis for this item is
founded in a Purchase Agreement that he had with Buck,
dated August 26, 1988. In particular, it provides in Paragraph
4(c) as follows:

Termination of Employment of Purchaser. In
the event that (i) a Purchaser hereunder
requests termination of his employment with
the Corporation or the Subsidiaries or (ii) such
employment is terminated by the Corporation
or the Subsidiaries with or without cause attrib-
utable to such Purchaser, such Purchaser
agrees, as of the date of any such termination, to
offer for sale to the Corporation all shares of
Class B Common Stock owned by such
Purchaser on the books of the Corporation at
the date of any such termination, and the
Corporation hereby agrees to purchase to the
extent permissible by applicable law all such
shares of Class B Common Stock so offered, in
the matter provided in Paragraph hereof, at the
Purchase Price set forth in Paragraph 7 hereof.
(See, Exhibit D of the Amended Answer and
New Matter).
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During his absence, Buck repurchased his Class B
Common Stock and held those amounts until it could locate
him. Having never been able to find him, Mellon states that
those amounts were ultimately escheated to the State of New
Jersey sometime in 1995. Subsequently on March 17, 1997,
Buck merged with Mellon and no longer existed.

After receiving the August 25, 2004 correspondence from
Pasternack, Mellon replied to him on November 12, 2004.
However, that mail was returned to Mellon and marked
“address unknown.” Apparently getting a better address for
him, Mellon again sent him a letter on December 2, 2004.
Nevertheless, it took almost one year for Pasternack to
respond. He did so in the form of a letter from him dated
November 7, 2005. Not receiving a favorable reply from
Mellon, he filed this action on April 27, 2006.

II. Analysis and Conclusion
Before me is Mellon’s Motion for Judgment on the

Pleadings. Such motions are governed by Pa. R.C.P. 1034
which provides as follows:

(a) After the relevant pleadings are closed, but
within such time as not to unreasonably delay
the trial, any party may move for judgment on
the pleadings.

I am mindful of the well-settled standard that applies to
motions for judgment on the pleadings. In that vein, I must
limit my consideration to the pleadings and relevant docu-
ments; and I must accept as true all well pleaded state-
ments of fact, admissions and any documents properly
attached to the pleadings presented by the party against
whom the motion is filed. Moreover, it is also similar to a
demurrer, and it may be granted when there are no disput-
ed issues of fact and the matter is so free from doubt that a
trial is not warranted and the moving party is entitled to
judgment as a matter of law. Wachovia Bank v. Ferretti, 935
A.2d 565 (Pa.Super. 2007). The main argument herein is
that he filed this action beyond the applicable statute of
limitations period.

This action is based on an alleged breach of fiduciary
duty. As such, the applicable period within which to com-
mence such an action is two (2) years pursuant to 42
Pa.C.S.A. §5524(7). It is Mellon’s contention that having filed
the suit on April 27, 2006, any alleged claims of Pasternack
arising prior to April 27, 2004 are barred under this Statute
of Limitations. Mellon argues that the applicable period
stems from the March, 1997 merger of Buck. Therefore, he
is too late.

Undoubtedly, Pasternack was aware of his employment
benefits upon termination. Indeed, he signed the Purchase
Agreement on August 26, 1988, one year before he left
Buck. Therefore, he knew that upon termination that his
Class B Stock could be repurchased from him by Buck.
However, by his own actions, he failed to take any steps to
obtain those monies due him. The record clearly reveals
that Buck took steps to find him. That, however, proved
fruitless. Certainly, they tried in good faith to contact
Pasternack, when it was he who was being evasive by mov-
ing about. Basically, he sat on his rights by being a nomad,
wandering about until for some unknown reason, he decid-
ed to contact Mellon. Obviously, he was able to contact
them, but he did not take any such action until 15 years
later. He had every opportunity to remedy the matter by
contacting them. He chose not to.

Moreover, he took no reasonable efforts to pursue those
rights. It is not akin to him just “discovering” in 2004 that he
had those rights. He knew in 1989, but took no due diligent
steps until 2004.

Pasternack contends that the statute of limitations began
when the stock was redeemed, either by escheat or other-
wise; and that neither has occurred. He relies on his own
Affidavit, which I find selfserving. No other supporting doc-
umentary evidence is provided, and whether or not the
amounts escheated to the State of New Jersey is of no conse-
quence to the issue before me. Likewise, he can cite to no
legal authority for his position that the Statute of Limitations
has not run.

I have examined the facts and the record in this interest-
ing matter. I am not persuaded by Pasternack’s allegations
and claims. Instead, I find that he took no reasonable steps
to secure his stock compensation. During the 15-year period,
he essentially vanished. He certainly cannot hide and then
expect to resurface to assert claims that have expired with
time. That is the underlying basis for the statute of limita-
tions. He should have taken the appropriate steps at the time
he terminated his employment, and made continued efforts
thereafter.

Reasonable diligence in statute of limitations matters has
been defined as:

A reasonable effort to discover the cause of an
injury under the facts and circumstances pres-
ent in the case. This Court has long held that
there are few facts which diligence cannot dis-
cover, but there must be some reason to awaken
inquiry and direct diligence in the channel in
which it would be successful. That is what is
meant by reasonable diligence. Although rea-
sonable diligence is an objective rather than a
subjective standard, it is sufficiently flexible …
to take into account the difference between per-
sons and their capacity to meet certain situa-
tions and the circumstances confronting them
at the tune in question. A plaintiff ’s actions
must be evaluated, therefore, to determine
whether he exhibited those qualities of atten-
tion, knowledge, intelligence and judgment
which society requires of its members for the
protection of their own interests and the inter-
ests of others. In other words, a party is not
under an absolute duty to discover the cause of
his injury. Instead, he must exercise only the
level of diligence that a reasonable man would
employ under the facts and circumstance pre-
sented in a particular case.”

Crouse v. Cyclops Indust., 745 A.2d 606 (Pa.
2000).

Pasternack’s own actions belie the meaning of “reasonable
due diligence.” He signed the Purchase Agreement one year
prior to leaving his employ with Buck. He voluntarily left his
job by not returning, nor responding to Buck’s attempts to
contact him. It certainly took extraordinary steps to find
him, especially with a private investigator and law enforce-
ment. Only he knew his exact whereabouts. Neither Buck,
nor Mellon can be required to hold the stock ad infinitum
until Pasternack decides to reappear.

Based upon my within analysis, I find that Pasternack’s
action is barred by the statute of limitations, and that Mellon
is entitled to judgment in its favor as a matter of law.
Accordingly, Mellon’s Motion for Judgment on the Pleadings
is GRANTED.

BY THE COURT:
/s/O’Reilly, J.

Dated: September 29, 2008
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David R. Nicely, d/b/a Nicely Contracting v.
Win Development, LLC

Breach of Contract—Wrongful Termination—Damages

1. The parties entered into an agreement for services at a
construction project that included labor, excavation and
installation of sanitary sewer, storm sewer and water line
installation.

2. Plaintiff began performance under the contract, sub-
mitted periodic invoices for work and then entered into a
written change order with Defendant that compromised the
amount due Plaintiff. Defendant failed to pay the agreed-
upon compromise sum, terminated Plaintiff and instructed
him to leave the jobsite or risk arrest for trespass.

3. Lost profits are recoverable for breach of contract if they
result naturally and ordinarily from the breach, are reason-
ably foreseeable and are proven with reasonable certainty.

4. Pennsylvania Contractor and Subcontractor Payment
Act (73 P.S. Section 501, et seq.) permits the Court to assess
a penalty of one percent (1%) per month on the amount
wrongfully withheld and to award reasonable attorney’s fees
to the prevailing party.

(Mary Ann Acton)

Peter H. Thomson for Plaintiff.
D. Matthew Jameson III for Defendant.

No. GD 06-017339. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., December 8, 2008—Plaintiff, David R. Nicely,

d/b/a Nicely Contracting (Nicely), filed a Complaint seeking
to recover damages from Defendant, Win Development, LLC
(Win), for alleged breach of contract. Following a non-jury
trial on September 11, 2007 through September 13, 2007, the
Court returned a verdict in favor of Plaintiff and against
Defendant in the amount of $252,247.63. Defendant filed a
Motion for Post-Trial Relief to which Plaintiff filed a
response. Neither party filed a Brief in Support of its respec-
tive position. Upon the expiration of 120 days, Defendant’s
Motion for Post-Trial Relief was deemed denied and
Defendant filed an Appeal to the Pennsylvania Superior
Court.

The cause of action arose out of an agreement entered
into by Plaintiff and Defendant on January 18, 2006 by which
Plaintiff agreed to provide labor to Defendant at a price of
$307,397.95 for work at a construction project in Findlay
Township, Allegheny County, Pennsylvania. Plaintiff was to
provide labor in connection with bulk excavation and sani-
tary sewer, storm sewer and water line installation on the
project which involved the development by Defendant of
residential lots on real estate owned by Defendant.

Plaintiff began performance under the contract and
Defendant paid Plaintiff his first invoice in the amount of
$43,920.00 on March 7, 2006. (Tr. pp. 110-111). Plaintiff sub-
mitted an invoice in the amount of $44,000.00 on March 7,
2006 which was not paid. (Tr. p. 114). Defendant followed
with a partial payment on account in the amount of
$24,000.00 for a second invoice on March 29, 2006 for bulk
excavation performed and on April 24, 2006 Defendant paid
$64,320.00 on the third invoice. No further payments were
made by Defendant and various invoices remained unpaid.

Plaintiff and Defendant entered into a written change
order dated April 5, 2006 which was composed of six previ-

ous change orders for labor and equipment. The total sum of
$34,500.00 was a compromise by which Defendant agreed to
pay Plaintiff in cash immediately and Plaintiff agreed to
reduce the amount of the change orders.

Defendant failed to pay the agreed upon sum and Plaintiff
continued to provide labor on the project with a reduced
work force. Work on the project continued with schedule
changes and additional labor by contractors retained by
Defendant. Defendant brought in other contractors to do
Plaintiff ’s contract work with no notice to Plaintiff. (Tr. p.
152). Plaintiff had workers and rental equipment on the site
at that time. (Tr. p. 152). In fact, Plaintiff had paid his work-
ers over $50,000.00 for the time they were on site after April
24, 2006.

On June 9, 2006, Plaintiff notified Defendant by letter
that the payment for the change order was long overdue. He
informed Defendant of its breach of contract for non-pay-
ment and advised Defendant that his performance would
cease if payment was not made immediately. He continued
his work until June 28, 2006 at which time he was terminat-
ed by Defendant.

Plaintiff commenced the within action against Defendant
seeking damages for breach of contract alleging that he was
wrongfully terminated, that Defendant had failed to pay the
contract sum on the change order and that Defendant had
supplemented Plaintiff ’s contract work without notice or
justification.

Defendant argues that it did not wrongfully terminate
Plaintiff for the project, that Nicely unilaterally increased
the amount due under the change order and that the dam-
ages sought and awarded to Plaintiff were not supported by
the evidence.

In its Motion for Post-Trial Relief and Statement of
Matters Complained of on Appeal, Defendant argues that
Plaintiff failed to present evidence sufficient to support a
finding that Nicely was terminated from the job, but instead
abandoned the job one day prior to Defendant’s notice of ter-
mination in violation of the terms of the contract.

Defendant does not dispute that on June 28, 2006,
Plaintiff was instructed by Defendant’s employee to leave
the jobsite and that he would be arrested for trespass if he
remained on the site. Defendant maintains that it presented
evidence that Nicely had removed some men and equipment
from the site the previous day which showed that Nicely had
actually abandoned the job and could not have been wrong-
fully terminated.

In so arguing, Defendant attempts to place the responsi-
bility for the project being behind schedule on Nicely.
Evidence at trial, however, showed that Plaintiff did not
cause Defendant to fall behind schedule and that the work
performed by Nicely had been approved by two project engi-
neers. Richard Antonelli, the resident inspector on the sani-
tary sewer installation retained by Findlay Township, testi-
fied that Nicely and his work crew performed efficiently and
addressed any problems that were called to their attention.
(Tr. pp. 325-327). Mr. Antonelli approved all of Nicely’s work
with the exception of one manhole. (Tr. p. 134). Moreover,
the credible evidence showed that Defendant had failed to
pay the change order increase in the contract sum in the
amount of $34,500.00 and that Defendant had supplemented
Plaintiff ’s contract work without notice or justification.
There was sufficient evidence to establish that Nicely was
wrongfully terminated and that Defendant is liable for
breach of contract.

In its Motion for Post-Trial Relief and Statement of
Matters Complained of on Appeal, Defendant further
argues that Plaintiff failed to present sufficient evidence to
support the amount of damages awarded for Defendant’s
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breach of contract.
Damages in a breach of contract action are measured by

the loss in the value to the injured party of the other party’s
performance caused by its failure or deficiency in addition
to any other loss, including incidental or consequential loss,
caused by the breach less any cost or other loss that the
plaintiff has avoided by not having to perform. Douglas v.
Licciardi Construction Co., 562 A.2d 913 (1989); Restatement
(Second) of Contracts, Section 347 (1981).

Defendant first argues that the Court’s award of damages
in the amount of $130,670.15 on Counts I and II alleging
Defendant’s breach of the original contract between the par-
ties and a breach of the change orders was not supported by
sufficient evidence. At trial, Plaintiff presented three unpaid
invoices for labor and materials provided to Defendant dur-
ing his work on the project in the total amount of $59,770.15.
(Plaintiff ’s Ex. 12-A).

Plaintiff also provided change orders and testimony
showing that the change orders which were unpaid by
Defendant in the total amount of $70,900.00 in support of his
claim for damages at Count II. The first change order dated
April 5, 2006 was for additional labor and equipment to be
supplied by Nicely for which he agreed to compensation in
the amount of $34,500.00. This figure was agreed upon as a
result of a promise by Shawn Weaver, Defendant’s employee,
that Defendant would pay Nicely in cash immediately upon
the execution of the change order and Nicely agreed to
reduce the sum due for the additional labor and equipment.
Although Defendant did pay $2,500.00, it failed to pay as
agreed. When Defendant defaulted on the promised pay-
ment, Nicely rescinded the agreement and reinstated the
original amount for services and equipment.

Plaintiff specifically testified that change order #1 was
originally submitted for topsoil removal for Phase I in the
amount of $46,800.00. Pursuant to an oral agreement
between Defendant’s employees, Shawn Weaver and Ira Elo,
and Plaintiff, Plaintiff agreed to accept payment of
$20,000.00 in cash immediately and forego the balance.
Defendant failed to pay in a timely manner and Plaintiff
rescinded the agreement. Plaintiff therefore made a claim
for an additional $26,800.00 in damages.

Similarly, change order #6 for topsoil removal was origi-
nally in the amount of $21,600.00. Upon the offer of Shawn
Weaver and Ira Elo to pay cash immediately, Nicely agreed
to accept payment of $20,000.00. When Defendant failed to
pay as agreed, Nicely reinstated the original amount. The
Court properly awarded the damages on Counts I and II for
breach of the original contract and the change orders in the
amount of $130,670.15 in compensatory damages for the
losses sustained by Nicely.

Defendant next argues that it was error for the Court to
award lost profits because the evidence indicated that
Nicely’s costs exceeded its revenues for the work that it per-
formed on the contract.

Under Pennsylvania law, lost profits are recoverable if:
(1) they were such as would naturally and ordinarily result
from the breach; or (2) they were reasonably foreseeable
and within the contemplation of the parties at the time they
made the contract; and (3) they can be proven with reason-
able certainty. AmPm Franchise Assn. v. Atlantic Richfield
Co., 584 A.2d 519 (Pa. 1990). When the injured party is one
who obviously entered into the contract for the purpose of
making a profit, the lost profits may be said to result natural-
ly and ordinarily from the breach and foreseeability in such
a case is not an issue.

Here, Plaintiff claimed lost profits in the amount of
$22,581.56 based on a profit margin of twenty percent (20%)
of the adjusted contract price. Based upon the evidence at

trial, the Court found that Plaintiff failed to prove this figure
with reasonable certainty. Based on the figures and compu-
tations in evidence, the Court found that a profit margin of
approximately five percent (5%) was a reasonable and real-
istic computation of the damages suffered by Plaintiff. The
Court therefore awarded Plaintiff damages in the amount of
$5,000.00 for lost profits.

Defendant further argues that it was error for the Court
to award Plaintiff damages for the equipment rental charges
sought by Plaintiff in Count III of his Complaint because
those charges were included in the damages sought and
awarded in Counts I and II of Plaintiff ’s Complaint. Nicely
claimed damages for equipment that was rented for the
duration of the project but which was, in fact, non-produc-
tive due to Defendant’s termination of Plaintiff. Plaintiff tes-
tified that he was ready, willing and able to continue to pro-
vide labor and equipment for the completion of the project
under the terms of the contract. (Tr. p. 169). The total
amount for the equipment rental was $38,493.61. (Tr. p. 181).
These equipment rental charges were costs incurred by
Nicely on the faith of the contract and are recoverable.
Harman v. Chambers, 57 A.2d 842 (Pa. 1948).

Nicely also presented credible evidence that Defendant
purchased additional materials from Parsons, Inc., a pipe
supplier, and charged them to Plaintiff ’s account in the
amount of $4,391.37. (Tr. pp. 182-183). Defendant did not
reimburse Plaintiff for these costs. Nicely also presented
evidence supporting his claim in the amount of $4,800.00 for
additional labor involved in moving a stock pile of gravel
which had been purchased and deposited by Defendant.
This was not contemplated or included in the original con-
tract or change orders and caused Plaintiff to incur addi-
tional costs and expenses related to moving the gravel to a
more convenient location for Defendant. The Court found
these claims to be supported by the evidence and awarded
the total of $47,684.98 for these claims. See: Standard
Pipeline Coating, Co. v. Solomon and Teslovich, Inc., 496
A.2d 840 (Pa.Super. 1985).

Finally, Defendant complains that it was error for the
Court to award a penalty, interest and attorney’s fees under
the Pennsylvania Contractor and Subcontractor Payment
Act, 73 P.S. Section 501 et seq., (the Act).

Section 504 of the Act provides:

Performance by contractor or subcontractor

Performance by a contractor or a subcontractor in
accordance with the provisions of a contract shall
entitle the contractor or subcontractor to payment
from the party with whom the contractor or sub-
contractor has contracted.

73 P.S. Section 504.

73 P.S. Section 512(a) provides that if litigation is com-
menced to recover payments due under the Act and if it is
determined that an owner or contractor has failed to comply
with the payment terms of the Act, the Court “shall” award
a penalty of one percent (1%) per month on the amount that
was wrongfully withheld. 73 P.S. Section 512(a).

Defendant incorrectly states that the Act “permits a court
to award” such a penalty. (Defendant’s Motion for Post-Trial
Relief, paragraph 50). Once the trier of fact determines that
the owner has failed to comply with the payment terms of the
Act, the award of one percent (1%) penalty is not discre-
tionary but mandatory. The Court properly awarded the
penalty calculated at one percent (1%) per month.

Defendant further objects to the award of counsel fees
under Section 512(b) of the Act. Section 512(b) of the Act
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provides that the substantially prevailing party in litigation
to recover payment due under the Act shall be awarded rea-
sonable attorney’s fees in an amount to be determined by the
Court. Here, Plaintiff proved attorney’s fees through
September 20, 2007 in the amount of $21,566.50 and that
amount was appropriately awarded to Plaintiff.

For all of the foregoing reasons, Defendant’s Motion for
Post-Trial Relief was properly denied.

BY THE COURT:
/s/Horgos, J.

Caulis Negris, LLC v.
William R. Kaelin

Sheriff Sale—Owner’s Right of Redemption

1. Owner of property sold at sheriff sale has one year
from acknowledgment of sheriff ’s deed to redeem the prop-
erty, except for vacant property for which there is no
redemption period.

2. The attempt to redeem property by owner was denied
when owner could not prove that he continuously occupied
the residence for at least 90 days prior to the date of sale and
continued to occupy the premises until the date of acknowl-
edgment of the sheriff ’s deed.

(William F. Barker)

Sheila Miller and John M. Smith for Plaintiff.
Meghan Tighe for Defendant.

No. GD 05-9146. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., December 9, 2008—This matter comes

before the Superior Court on the appeal of William R. Kaelin
(“Defendant”) from this Court’s Order of July 18, 2008,
essentially denying Petitioner’s request to vacate a previous
Sheriff Sale and to set aside a deed to Mashour Howling for
a property hereinafter described.

I. PROCEDURAL HISTORY
The within action was commenced by Caulis Negris,

LLC, pursuant to a Writ of Scire Facias to reduce judgment
on certain real estate tax liens, school liens, water and/or
sewage liens against the property designated as Block 11-K
and Lot 160 in the Deed Registry Office of Allegheny County,
Pennsylvania and commonly referred to as 2032 Forbes
Avenue.

On April 14, 2005, Caulis Negris (hereinafter “Negris”)
filed a Writ of Scire Facias Sur Tax Claim against the
William R. Kaelin (hereinafter “Defendant”) in regards to
one of the Defendant’s properties located at 2032 Forbes
Avenue, in the City of Pittsburgh, for unpaid taxes in the
amount of $1,154.23. Negris was the assignee of the City of
Pittsburgh, City of Pittsburgh School District and the
Pittsburgh Water and Sewer Authority.

On April 25, 2005, the Sheriff served a copy of the Writ on
Elisa Delong, who was doing carpentry work at a house the
Defendant owned at 2030 Forbes Avenue, next door to the
Defendant’s purported residence.

The Sheriff ’s Return of Service lists the Defendant’s
address, correctly, as 2032 Forbes Avenue and states that Ms.
Delong was served as an “agent or person in charge of

Defendant’s office or usual place of business.”
The Defendant claims that he never received the Writ

from Ms. Delong and on June 21, 2005, a default judgment
was entered against him for failure to file a response. The
subject property was sold at sheriff sale on February 6, 2006.
On February 16, 2006, the Sheriff ’s Deed to the Defendant’s
residence was acknowledged to Mr. Mashour Howling, who
paid $2,000.00 for the property. The subject deed was record-
ed in the Allegheny County Recorder of Deeds office on
March 23, 2006, in Deed Book Volume 12774, Page 463. The
property is assessed as having a fair market value of
$33,200.00.

On April 10, 2006, Defendant filed a Petition for Rule to
Show Cause “Why the Sheriff ’s Sale Shall Not Be Set Aside”
and a Petition to Redeem the Defendant’s residence. The
court issued a Rule, set a deadline for depositions and
ordered that an argument would be scheduled by praecipe
upon completion of depositions.

On May 1, 2006, Mashour Howling (hereinafter
“Howling”) filed a response to Defendant’s Petition. On
March 22, 2007, Defendant’s attorney withdrew from repre-
senting the Defendant. On April 17, 2007, Howling filed a
praecipe for Argument Date on the Defendant’s Petition.

The Certificate of Service on the Praecipe indicates that
the copy was sent to the Defendant at 2052 ½ Forbes Avenue.
The Defendant maintained that he never received notice of
the argument, and therefore, did not attend the May 17, 2007
argument. Based on Defendant’s failure to attend said argu-
ment, the sale of the Defendant’s alleged residence was
affirmed by Order dated May 17, 2007.

On December 13, 2007, Howling filed a lawsuit to eject
Defendant from the “residence.” At said time, the Defendant
was living at the “residence.” Defendant filed a response to
the Ejectment action on April 21, 2008. Howling then filed a
Motion for Judgment on the Pleadings.

At this time, Defendant contacted Neighborhood Legal
Services Association and retained the services of counsel.
Counsel for the Defendant asserts that at said time, she
called Howling’s counsel to ascertain if and when the Motion
for Judgment on the Pleadings was scheduled. Defendant’s
Counsel was told that no argument had been scheduled, but
took her information and offered to let her know when a date
was certain.

On June 9, 2008, Defendant’s attorney received a copy of
an Order dated June 5, 2008, granting Howling’s Motion for
Judgment on the Pleadings. The Order states that Howling is
entitled to immediate possession of 2032 Forbes Avenue.
Defense counsel claims to have never been notified of the
argument date. Howling’s counsel later denied ever agree-
ing to notify defense counsel of the argument date.

On June 23, 2008, Defendant filed an Emergency Motion
to Vacate Court Order and Reinstate Argument Date
Regarding Redemption of Property or, in the Alternative, to
Open Default Judgment. Defendant requested this Court to
Vacate the May 17, 2007 Order affirming the sale and to
reschedule a date for argument as to whether the Defendant
should be permitted to redeem the property. This Court
granted Defendant’s request for a hearing on the issue of
opening the default judgment.

On July 18, 2008, after a hearing and argument on said
Emergency Motion, this Court ordered that the Intervenor,
Mashour Howling’s Petitions for Reconsideration of the
Order of June 23, 2008, and Petitioner’s Application to
Amend the Interlocutory Order of June 23, 2008, pursuant to
Pa.R.A.P. 3311(b(2)), or alternatively, pursuant to Pa.R.A.P.
311, are denied. The Court, after listening to testimony and
argument, issued an Order of Court dated April 7, 2006, dis-
charging the previously issued Rule to Show Cause. It was
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further ordered that the sale of the property to Mashour
Howling by Sheriff Sale on February 6, 2006, is confirmed.

The Defendant filed his Notice of Appeal on August 18,
2008, appealing this Court’s Order dated July 18, 2008.

In an Order dated August 27, 2008, this Court instructed
Defendant to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). On
September 17, 2008, the Defendant filed his Matters
Complained of, placing this matter properly before the
Superior Court of Pennsylvania.

II. MATTERS COMPLAINED OF ON APPEAL

1. Whether the Lower Court erred for failure to
permit Defendant to depose Respondent, Marshall
Howling.

2. Whether the Lower Court erred for failing to use
Defendant’s address of record.

3. Whether the Lower Court erred in addressing
other legal matters pertaining to the Defendant in
conjunction with proceedings of the instant case.

4. Whether the Lower Court erred by exhibiting
prejudice against the Defendant.

5. Whether the Lower Court erred in discharging
the Rule issued by Order of Court dated 4/7/06.

6. Whether the Lower Court erred for not eliciting
the reasons Defendant failed to appear and making
that part of the record.

7. Whether the Lower Court erred in not admitting
documentary evidence.

8. Whether the Lower Court erred in failing to con-
sider testimonial evidence of Defendant’s resi-
dence at 2032 Forbes Avenue from 1991, through
the date of sale February 2006 until the present
date.

9. Whether the Lower Court erred by dismissing
tax liens recorded on the subject property.

10. Whether the Lower Court erred by dismissing
tax liens after Defendant’s request for redemption.

11. Whether the Lower Court should have recused
himself.

12. Whether the Lower Court erred in granting a
non-party’s relief.

13. Whether the Lower Court erred in awarding
specific relief of confirming the sale.

14. Whether the Lower Court erred for failing to
provide an explanation of how his decision was
supported.

15. Whether the Lower Court erred in dismissing
the independent testimony of Defendant’s wit-
nesses.

16. Whether the Lower Court erred in instructing
the Defendant’s witnesses be admonished by coun-
sel on perjury.

17. Whether the Lower Court erred by ruling from
the bench when a thorough review of the evidence
was warranted.

18. Whether the Lower Court erred by relying on
counsel’s argument rather than evidence elicited
from intervener himself.

III. DISCUSSION
This Court will not discuss the numerous Matters

Complained of individually because said matters are repeti-
tive, many are without merit and some are irrelevant, but
does submit the following Opinion, which deals generally
with the subject matter raised in Defendant’s1925(b) filing. 

53 P.S. 7293(a) allows:

[t]he owner of any property sold under a tax or
municipal claim, or his assignees, or any party
whose lien or estate has been discharged there-
by, may, except as provided in subsection (c)
and (d) of this section, redeem the same at any
time within one year from the date of the
acknowledgment of the sheriff ’s deed therefor,
upon payment of the amount bid at such sale;
[…].

53 P.S. §7293(c) states,

Notwithstanding any other provision of law to
the contrary, in any city, township, borough or
incorporated town, there shall be no redemption
of vacant property by any person after the date
of the acknowledgment of the sheriff ’s deed
therefore.

For the purposes of this subsection, property
shall be deemed to be “vacant property” unless
it is continuously occupied by the same individ-
ual or basic family unit as a residence for at
least ninety days prior to the date of the sale and
continues to be so occupied on the date of the
acknowledgment of the sheriff ’s deed therefor.

“Subsection (a) of Section 7293 states unequivocal terms
that owners of any property sold at a tax sale may redeem
the property within one year of the acknowledgment of the
sheriff ’s deed. However, the ability of the prior owner to
redeem property sold at a sheriff ’s sale contains a restriction
outlined in Section 7293(c). ‘The language of Subsection (c)
of the Act is unambiguous and limits redemption to non-
vacant property occupied as a residence.’” Lamm v. Fisher,
et al., 903 A.2d 1259, 60-61, (Pa.Super. 2006), quoting, Paul J.
Dooling Tire Co. v. City of Philadelphia, 789 A.2d 364, 366
(Pa.Cmwth. 2001), (emphasis added).

On direct examination, the Defendant testified that his
address was 2032 Forbes Avenue and that he lived at said
address since either 1991 or 1992. (Tr. at 5). On cross-exam-
ination, Plaintiff ’s counsel produced a document, marked
and admitted into evidence as Exhibit A, sent by Defendant’s
prior counsel, in which the document was sent to the
Defendant at the address of 4822 Broad Street, Pittsburgh,
Pennsylvania 15224.

Counsel for the Plaintiff next brought the Defendant’s
attention to numerous discovery requests, including
motions to compel, centered around Defendant’s alleged
residency at 2032 Forbes Avenue. Defendant conceded that
he failed to produce any tax returns that would substantiate
the residence that he claimed and the tax treatment of said
property. (Tr. at 15-16). The Defendant explained said fail-
ure by admitting that he has not filed tax returns since 1996.
(Tr. at 16).

The questioning later turned to other property held by the
Defendant within the City of Pittsburgh. The Defendant
owns forty (40) properties within the City of Pittsburgh. (Tr.
at 16). When provided a list of said properties compiled by
the Allegheny County website, the Defendant admitted that
not one of the properties provides a tax billing address of
2032 Forbes Avenue. (Tr. at 28). Rather, the properties pro-
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vided a billing address of 2025 Forbes Avenue or a Post
Office Box. (Tr. at 28-9).

Counsel next confronted the Defendant with pleadings
from an unrelated case, entitled Ron Hardesty v. William
Kaelin, AR 2003-2908, also filed in Allegheny County. (Tr. at
29). The pleading was an Amended Answer. The Defendant’s
attention was directed to page two (2), paragraph two (2) of
said pleading, which stated that, “[Defendant] admits that he
is a resident of the Commonwealth of Pennsylvania, but it is
denied that [Defendant] resides at 2025 Forbes Avenue. He
resides at 5801 Ellsworth Avenue, Pittsburgh, Pennsylvania.”
(Tr. at 30, Amended Answer and Counterclaims, para. 2,
Exhibit B). A verification of said pleading was signed by the
Defendant on October 7, 2004. (Id.).

This evidence was admitted over the objection of defense
counsel. Defense counsel was objecting on the basis that this
document was outside of the relevant time period mandated
by 53 P.S. §7293(a); this was conceded by plaintiff ’s counsel
and admitted for impeachment purposes only.

In other pleadings in the above-referenced case,
Defendant’s then attorney filed a praecipe to withdraw as
counsel. (Exhibit I9). The certificate of service attached list-
ed the Defendant’s address as 5801 Ellsworth Avenue. (Id.).
The certificate of service was dated June 18, 2005, only a few
months before the sheriff sale. (See Id.).

Plaintiff ’s counsel next inquired as to the address at
which the Defendant is registered to vote. The Defendant
replied, “probably 2030 Forbes Avenue.” (Tr. at 33). Defense
counsel next provided the Defendant with a document from
the Voting Bureau, Pittsburgh 0102-1, Precinct 188, which
verified that the address used by the Defendant was in fact
2030 Forbes Avenue. (Tr. at 34). In September of 2005,
Defendant re-registered to vote, again using the 2030 Forbes
Avenue address. (Id., see Exhibit I10).

Plaintiff ’s counsel followed this line of questioning by
next discussing the address used by the Pennsylvania
Department of Transportation. The Defendant used the
home address of 2030 Forbes Avenue until November 14,
2006, almost one year after the tax sale. (See Tr. 37, see also,
Exhibit I11). At the time of the ‘change of address’, six (6) or
seven (7) months after the tax sale, this redemption action
had already been filed. (Tr. at 38).

The question was then asked, “[s]o after you filed the
redemption petition and after we made issue with your resi-
dence, would you agree, sir, that you changed your driver’s
license to reflect 2032 as of November, 2006?” The Defendant
responded, “[y]es, I do.” (Tr. at 38).

Following additional testimony, regarding how three of
Defendant’s attorneys, both past and present, all have used
incorrect addresses when corresponding with the Defendant
(Tr. at 43-4), this Court brought the Defendant’s attention to
documents prepared by the Defendant personally and
served to this court with the address of 2023 Forbes Avenue.
(Tr. at 44). The Defendant explained that, “[i]t’s easy to
transpose two (2) and three (3). (Id.).

Mr. Daniel Scott later testified that he knew the
Defendant to reside at the address of 2032 Forbes Avenue,
the property now under dispute. (Tr. at 47). Mr. Scott knew
this because he was also a resident of 2032 Forbes Avenue.
(Id.). The Defendant and Mr. Scott were involved in a com-
mercial transaction, in which Mr. Scott exchanged his serv-
ices as a painter for ‘free rent’. (See Id.).

53 P.S. §7293(b) states:

[a]ny person entitled to redeem may present his
petition to the proper court, setting forth the facts,
and his readiness to pay the redemption money;
whereupon the court shall grant a rule to show

cause why the purchaser should not reconvey to
him the premises sold; and if, upon a hearing, the
court shall be satisfied of the facts, it shall make
the rule absolute, and upon payment being made or
tendered, shall enforce it by attachment. (emphasis
added).

This Court was not satisfied by the “facts” as alleged by
the Defendant. The Defendant had testified that he had lived
at the subject property, 2032 Forbes Avenue, since some time
in 1991 or 1992 until the present. The plaintiff provided con-
trary evidence that the Defendant claimed residency in sev-
eral other properties during that same period, including the
period relevant to 53 P.S. §7293(a).

As the Superior Court is well aware, “[i]t is not the role of
an appellate court to pass on the credibility of witnesses;
hence [the court] will not substitute [its] judgment for that of
the factfinder. Thus, the test [the court applies] is not
whether we would have reached the same result on the evi-
dence presented, but rather, after due consideration of the
evidence that the trial court found credible, whether the trial
court could have reasonably reached its conclusion.”
(Fletcher-Harlee Corp. v. Szymansky, 926 A.2d 87, 92-93
(Pa.Super. 2007)).

The conflicting exhibits and evidence elicited and provid-
ed by plaintiff ’s counsel included the most persuasive evi-
dence of residency including a driver’s license and voter
registration information that did not correspond with the
Defendant’s purported residence. The Defendant used
addresses completely distinct from those used in correspon-
dence with his various attorneys.

The Defendant testified to owning as many as forty (40)
properties within the City of Pittsburgh. If this Court would
allow such a low burden of proof as to the Defendant’s resi-
dency, the Defendant could easily defeat any future sheriff
sale on any of those properties by filing a Petition for
Redemption, asserting residency by mere allegations of
same. This is contrary to the unambiguous language of the
statute. To allow Defendant to Proceed in this matter only
works to obstruct the tax collection system and to defeat the
interest of a bona fide purchaser for value at a sheriff sale.

IV. CONCLUSION
For the foregoing reasons, this Court respectfully

requests that the Superior Court of Pennsylvania affirm this
Court’s Order dated July 18, 2008.

BY THE COURT:
/s/Della Vecchia, J.

Dated: December 9, 2008

Zavala, Inc. v.
Five-R Excavating, Inc.

and Western Surety Company v.
Seubert & Associates, Inc.

Stay of Execution—Supersedeas—Security Bond

During the pendency of Defendants’ appeal, Plaintiff
filed a writ of execution on the judgment against the
Defendants, who responded by filing an Emergency Petition
to Stay. The Court granted the stay, finding that Defendants
posted a security bond and timely appealed. Although
Plaintiff argued that the stay expired upon the Superior
Court’s affirmation of the judgment, the Court found that the
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stay could continue during the petition for allowance of
appeal to the Supreme Court.

(Angel L. Revelant)

Maurice A. Nernberg for Plaintiff.
Ira L. Podheiser for Defendants.

No. GD 05-004723. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., December 16, 2008—Defendants, Five-R

Excavating, Inc. and Western Surety Company, filed an
Emergency Petition to Stay and Set Aside Writ of Execution
and Request for Costs which was presented and argued at
Motions Court before the undersigned on September 2, 2008.
By Order of Court dated September 3, 2008, the Court grant-
ed Defendants’ Petition and stayed Plaintiff ’s execution until
final disposition of the appellate process regarding
Defendants’ appeal in the underlying action. Plaintiff timely
filed a Notice of Appeal of the Order of September 3, 2008 to
the Pennsylvania Superior Court.

The within Petition arises from a verdict entered by the
Honorable Judith L. A. Friedman following a non-jury trial
on Plaintiff ’s claim for damages against Defendants in the
underlying action. The Court found Defendant, Five-R
Excavating, Inc., liable to Plaintiff in the amount of
$420,076.49 and Defendant, Western Surety Company, as the
surety for its principal, Five-R Excavating, Inc., liable to
Plaintiff in the amount of $212,563.14 plus interest at 5%
(five percent) per annum and 1% (one percent) monthly
penalty. Judgment was entered on both verdicts on April 24,
2007 and Defendants’ appeal to the Pennsylvania Superior
Court followed.

The Pennsylvania Superior Court affirmed the judgment
in favor of Plaintiff and against Defendants in an unpub-
lished Memorandum Opinion dated July 21, 2008 at No. 779
WDA 2007. Defendants timely filed a Petition for Allowance
of Appeal to the Pennsylvania Supreme Court on August 19,
2008. On August 26, 2008, Plaintiff filed a Praecipe to
Reissue Writ of Execution against Western Surety Company
and Seubert & Associates, Inc., Garnishee. Defendants’
Emergency Petition to Stay followed and was granted by this
Court pending exhaustion of the appellate process.

Pa. R.C.P. 3121(b) provides, inter alia, that execution may
be stayed by the court as to defendant’s property upon its
own motion or application of any party in interest showing
“any other legal or equitable ground therefor.” Pa. R.C.P.
3121(b)(2).

Pa. R.A.P. provides, with certain exceptions which are not
relevant herein, that an appeal from an order involving sole-
ly the payment of money shall operate as a supersedeas upon
the filing in the lower court of an appropriate security. Pa.
R.A.P. 1731(a). Bond was posted by the Defendants on April
25, 2007 when the appeal to the Pennsylvania Superior Court
was filed on that same date. Pa. R.A.P. 1736 provides in per-
tinent part:

Exemption from Security

(a) General rule. No security shall be required of:

(5) An appellant who has already filed security
in a lower court, conditioned as prescribed by
these rules for the final outcome of the appeal.

(b) Supersedeas automatic. Unless otherwise
ordered pursuant to this chapter the taking of an
appeal by any party specified in Subdivision (a) of
this rule shall operate as a supersedeas in favor of
such party.

Pa. R.A.P. 1736.

Plaintiff argues that the automatic supersedeas expired
when the Pennsylvania Superior Court affirmed the trial
court’s judgment on July 21, 2008. Defendants, however,
filed a timely Petition for Allowance of Appeal in the
Pennsylvania Supreme Court.

When a party has already filed security, there is no need
to file an additional bond because the party awarded a judg-
ment in the trial court is assured that the judgment will be
satisfied if the judgment is affirmed on appeal. Rice v.
Shuman, 494 A.2d 866, 868 (Pa.Super. 1985). When a party is
exempt from security under Pa. R.A.P. 1736(a), a Petition for
Allowance of Appeal to the Pennsylvania Supreme Court
continues the automatic stay under Pa. R.A.P. 1736(b).
Public Advocate v. Philadelphia Gas Commission, 646 A.2d
19 (Pa.Cmwlth. 1994).

Here, Defendants are exempt from security and the filing
of the Petition for Allowance of Appeal to the Pennsylvania
Supreme Court operates as an automatic supersedeas. The
Court, therefore, properly stayed Plaintiff ’s execution pend-
ing final resolution of Defendants’ appeal to the
Pennsylvania Supreme Court.

BY THE COURT:
/s/Horgos, J.

Abraham Leizerowski v.
Mellon Bank, N.A.

Negotiable Instruments—Holder in Due Course—
Notice of Non-Payment—Effect of Discharge—13 Pa.C.S.
§§3302, 3502 and 3601

1. Plaintiff purchased a Negotiable Certificate of Deposit
in the amount of $530,000 issued by Mellon Bank on July 3,
1975 from another individual Ken Griffith.

2. Ken Griffith found the certificate while shaking out
books he had purchased from an unnamed person.

3. Prior to the purchase of the certificate by Plaintiff, Ken
Griffith presented it to Mellon Bank in an attempt to collect
the amount due with interest, totaling $3.5 million.

4. Mellon refused to honor the certificate, stating it had
already been paid to a prior holder. Ken Griffith sued
Mellon, and summary judgment was entered in Mellon’s
favor in federal court in the Eastern District of
Pennsylvania. The Third Circuit court affirmed the district
court’s holding that Pennsylvania law presumes that a debt
over twenty years old has been paid absent clear and con-
vincing evidence to the contrary.

5. After presenting the same certificate to Mellon Bank,
which again refused payment, Plaintiff sued Mellon on the
theory that he was a holder in due course, having paid for the
certificate, and that, therefore, the general rule that an
assignee stands in the assignor’s shoes did not apply to him.

6. Mellon correctly argued that Plaintiff (an attorney)
was not a holder in due course because he had notice that the
instrument had been dishonored since he knew of the litiga-
tion between Ken Griffith and Mellon Bank when he pur-
chased the certificate.
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7. Mellon also correctly argued that, even if Plaintiff were
a holder in due course, he still would not be entitled to pay-
ment because the district court found that Mellon’s liability
was discharged, as provided in 13 Pa. C.S. §3601:

(b) Effect of discharge.—Discharge of the obliga-
tion of a party is not effective against a person
acquiring rights of a holder in due course of the
instrument without notice of the discharge.

(Lynn E. MacBeth)

Sally Daugherty for Plaintiff.
Mary J. Hackett and K. Issac deVyver for Defendant.

No. GD 06-030446. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., January 5, 2009—Motions for summary judg-

ment filed by plaintiff and defendant are the subject of this
Opinion and Order of Court.

Plaintiff is the holder of a “Negotiable Certificate of
Deposit” (“certificate”) in the amount of $530,000 issued by
Mellon Bank on July 3, 1975 which, according to plaintiff,
earns interest at the rate of 5.75% per annum until paid.
Plaintiff contends that approximately $3.5 million is now due
and owing to plaintiff.

This certificate is a negotiable instrument. Plaintiff pur-
chased this certificate from Kim Griffith through a transac-
tion that I will later describe.

In January 2001, Mr. Griffith found this certificate while
he was shaking out books that he had purchased from an
unnamed person. The certificate had not been marked
“Paid.”

The certificate stated that payment would be made upon
presentation of the certificate at any office of Mellon Bank in
Pennsylvania. In August 2002, Mr. Griffith presented the
certificate for payment at a Mellon Bank office in
Pennsylvania. Mellon refused to honor the certificate.

On December 9, 2002, Mr. Griffith filed suit against
Mellon in the United States District Court for the Eastern
District of Pennsylvania. Following a motion to dismiss and
the filing of an amended complaint, the parties proceeded to
discovery on the remaining causes of action of breach of con-
tract and conversion.

At the close of discovery, the parties filed cross motions
for summary judgment. Mr. Griffith moved for partial sum-
mary judgment seeking judgment only on his claim for pay-
ment of the certificate. Mellon moved for summary judg-
ment seeking dismissal of Mr. Griffith’s claims.

Through a Memorandum filed in Griffith v. Mellon Bank,
328 F.Supp.2d 536 (E.D. Pa. 2004), the Court denied plain-
tiff ’s motion for partial summary judgment and granted
defendant’s motion for summary judgment.

In Griffith, Mellon contended that even if it had issued
the certificate of deposit in plaintiff ’s possession, payment
was made to a prior holder. The Court accepted this defense
stating:

Since the presumption has not been rebutted, the
court must conclude that the certificate was paid to
the bearer. This being the case, Mellon’s liability
was discharged and Griffith’s claims seeking to
force Mellon to pay the certificate of deposit and
seeking recovery for the certificate’s conversion
must fail. Id. at 548.

In this Federal Court litigation, summary judgment
would not have been entered in Mellon’s favor if the issue
was whether a trier of fact must conclude that Mellon’s

evidence required a finding that the certificate of deposit
had been paid. However, over the objection of Mr.
Griffith, the Court ruled that Pennsylvania’s presumption
that debts over twenty years old have been satisfied
applies to negotiable instruments. The District Court
stated that after passage of twenty years, Pennsylvania
law imposes the burden on the holder of the instrument to
establish nonpayment and the holder may do so only
through evidence that is clear and convincing. In the
summary judgment proceedings, Mr. Griffith described
the items of proof upon which he relied to rebut the pre-
sumption of payment. The trial court concluded: “Griffith
has failed to show by clear and convincing evidence that
the debt allegedly evidenced by the certificate of deposit
in his possession was not paid by Mellon.” Id. at 545. For
this reason, the Court stated that it must conclude that
the certificate was paid to someone entitled to enforce
the instrument.

The rulings of the District Court were affirmed in Griffith
v. Mellon Bank, 173 F.Appx. 131, 2006 WL 584240 (3d Cir.
2006).

In 2006, plaintiff (an attorney) purchased the certifi-
cate from Mr. Griffith after reviewing the rulings of the
Court of Appeals and the District Court in the
Griffith/Mellon litigation. The Agreement of Sale provided
for plaintiff to pay $5,000 to Mr. Griffith upon execution of
the Agreement of Sale and an additional $200 each month
with the monthly payments not to exceed the sum of
$7,200. The Agreement further provided that plaintiff
would pay Mr. Griffith additional consideration in an
amount equal to 40% of the proceeds of the certificate of
deposit less sums paid for the costs incurred in litigation,
including payment of counsel fees.

After the sale, plaintiff presented the certificate to a
Mellon Bank office in Pennsylvania. Mellon refused payment.

Thereafter, plaintiff instituted this lawsuit. The summary
judgment motions that are the subject of this Opinion and
Order of Court were filed pursuant to a July 11, 2008 court
order ending discovery on September 30, 2008 and providing
for summary judgment motions to be filed no later than
October 31, 2008.

It is plaintiff ’s position that since he paid for the certifi-
cate, he is a holder in due course of a negotiable instrument.
Thus, Mellon must honor the certificate of deposit providing
for payment to the bearer of the certificate.

Mellon contends that plaintiff stands in the shoes of his
assignor (Mr. Griffith). Consequently, plaintiff holds a cer-
tificate that was discharged through payment made before
Mr. Griffith acquired the certificate.

Ordinarily, an assignee of a debt stands in the shoes of the
assignor. For example, assume that AB Financing purchased
the credit card portfolio of New Bank. The portfolio includ-
ed the credit card debt of Susan Johnson. AB Financing sued
Ms. Johnson. She defended by showing that New Bank had
previously sued her for the same alleged indebtedness; she
contested the claim on the ground of payment; and the trial
court entered a judgment in favor of Ms. Johnson based on a
finding of payment. In the second lawsuit, Johnson will pre-
vail because the rights of AB Financing are no greater than
the rights of New Bank.

Plaintiff contends that there are material differences
between the factual scenario that I described in the above
paragraph and the factual scenario in the present case. This
case involves a negotiable instrument that the holder took
for value. Thus, plaintiff should receive the protections of a
holder in due course.

Mellon recognizes that the law governing negotiable
instruments creates exceptions for holders in due course to
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the general rule that an assignee stands in the assignor’s
shoes. However, for several reasons, two of which I will
address, Mellon contends that the exceptions elevating the
status of a holder of a negotiable instrument do not apply to
plaintiff.

Mellon correctly contends that plaintiff does not come
within the definition of “holder in due course.” Under 13
Pa.C.S. §3302(a)(2)(iii), the holder must have taken the
instrument

…without notice that the instrument is overdue or
has been dishonored or that there is an uncured
default with respect to payment of another instru-
ment issued as part of the same series (emphasis
added).

Under 13 Pa.C.S. §3502(a)(1), a note payable on demand “is
dishonored if presentment is duly made to the maker and the
note is not paid on the day of presentment.”1

Before acquiring the certificate, plaintiff knew that the
certificate had been presented and was not paid on the day
of presentment. Thus, plaintiff is not a holder in due
course.

Mellon also correctly contends that plaintiff cannot pre-
vail even if plaintiff is a holder in due course because plain-
tiff acquired the certificate with notice of the prior litiga-
tion in which the Federal District Court found that Mellon’s
liability was discharged. Section (b) of 13 Pa.C.S. §3601
states:

(b) Effect of discharge.—Discharge of the obliga-
tion of a party is not effective against a person
acquiring rights of a holder in due course of the
instrument without notice of the discharge.

In this case, the discharge is effective against plaintiff
because plaintiff had notice of the discharge. See the
Uniform Commercial Code Comment-1990 to §3601 which
states: “Discharge is effective against a holder in due course
only if the holder had notice of the discharge when holder in
due course status was acquired…. Thus, the discharge is
effective against the holder even if the holder is a holder in
due course.”2

CONCLUSION
I am dismissing plaintiff ’s complaint because plaintiff ’s

claims are based on a certificate that has already been
paid. There is no merit to plaintiff ’s contention that he is a
holder in due course because he took the instrument with
notice that it had been dishonored. In addition, even if
plaintiff was a holder in due course, the ruling of the
Griffith trial court that “Mellon’s liability was discharged”
is effective against plaintiff because he had notice of the
discharge.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 5th day of January, 2009, it is hereby ORDERED

that Mellon Bank’s Motion for Summary Judgment is grant-
ed and plaintiff ’s complaint is dismissed with prejudice. It is
FURTHER ORDERED that plaintiff ’s Motion for Partial
Summary Judgment is denied.

BY THE COURT:
/s/Wettick, J.

1 At oral argument at which a court reporter was present,
plaintiff ’s counsel stated that this litigation involves a note
payable on demand.
2 Also see 13 Pa.C.S. §3302(b).

In Re: Estate of Ruth Alexander
a/k/a Mary Ruth Alexander

Trust Administration—Beneficiary Class—Undue Influence
—Joint Accounts

1. The Executor of decedent’s estate probated her will,
administered her estate, filed an accounting and acted as
trustee of an educational trust established under the will.
Objections were filed to the accounting by beneficiaries, who
claimed undue influence and trust mismanagement by the
executor. After extensive hearing, the Court found that the
Executor exercised prudent fiduciary care.

2. Objectors took issue with the determination of the eli-
gible class of beneficiaries for the educational trust.
Decedent’s will stated, “…the beneficiaries shall be limited
to any of my nieces or nephews, their children or their chil-
dren’s children.” The Executor, with legal advice, adminis-
tered the trust to the decedent’s blood nephews and nieces.
Objectors alleged that the class should be extended to the
nieces and nephews of her predeceased husband. The
Court found that the language of the will was ambiguous, as
the beneficiary class could not be determined with reason-
able certainty. The Court then looked at extrinsic evidence
and reviewed the wills of the decedent and her pre-
deceased husband, which were prepared and executed
simultaneously and contained identical language. The
Court found that the intent was to benefit both blood and
non-blood relatives.

3. Objectors alleged undue influence based upon trans-
fers made during decedent’s lifetime to the Executor, who
was also the decedent’s nephew. They complained that prior
to her death, the decedent changed the beneficiary on her
life insurance policy and an IRA to designate her nephew,
who was also the Executor. The Court found no evidence to
support undue influence.

4. Objectors presented evidence with regard to joint
accounts created by the decedent subsequent to her will and
otherwise subject to the Multiple Party Accounts Act which
addresses what occurs to the beneficial interest in a joint
account at the death of the contributing party. The issue
before the Court was whether the decedent modified the will
by placing estate assets into a joint account, with the pre-
sumption that the surviving owner of the account would
retain the funds. The Court held that the presumption of sur-
vivorship on a joint account should not be followed if incon-
sistent with the decedent’s estate plan.

(Angel L. Revelant)

Maurice A. Nernberg for Objectors.
Richard J. Federowicz and Leonard A. Costa, Jr. for
Executor.

No. 3110 of 1999. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphan’s Court Division.

OPINION
Mazur, J., January 8, 2009—Ruth Alexander died on

April 21, 1999, with her estate passing pursuant to her Last
Will and Testament dated April 11, 1975. Her executor,
John E. Wall, probated the will, administered the estate,
and filed a first and final account with the court.
Thereafter, Mr. Wall filed an amended account. In addition
to being named executor, Mr. Wall is also the trustee of an
educational trust established under the will. Objections to
the executor’s accounting were filed by beneficiaries Rege
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O’Neill, Judy Berkeybile, and Grace Ann Feczko (the
“Objectors”). The Objectors’ complaints include undue
influence in connection with certain transfers during the
decedent’s life, mismanagement and failure to administer
the educational trust in good faith, and irregularities in the
estate account.

In 1975 Ruth Alexander and her husband, Gerald, asked
Ruth’s nephew, Attorney John E. Wall, to prepare wills for
them. (Tr. 474-483) Mr. Wall first met with the couple and
then prepared their separate wills pursuant to the instruc-
tions he was given. Afterwards, each spouse executed his or
her respective will. (Tr. 65, 475) Gerald died in 1987, and his
estate passed to Ruth. Attorney Randall Fox helped Ruth
Alexander with any estate issues and provided services for a
variety of her financial management needs, including moni-
toring her investments and receiving and reviewing finan-
cial statements. (Tr. 429-432, 436-438) When Attorney Fox
left the firm early in 1998, Mr. Wall took over the work Fox
had been doing for Ruth Alexander (Tr. 432), and he contin-
ued to provide those services for her throughout the remain-
der of her life. After Ruth’s death early in 1999, Mr. Wall
undertook the administration of her estate, funded the
Alexander Educational Trust with the estate assets, and
began performing his duties as trustee.

Trust Administration and Determination
of the Benefited Class

The Objectors allege various improprieties and assert
that they constitute mismanagement by Mr. Wall of the edu-
cational trust created in Ruth’s will. Mr. Wall, the estate
attorney, and the certified public accountant who reviewed
and amended the first and final account all testified exten-
sively at trial. These witnesses were examined in detail as
to the procedures for funding the trust and managing its
financial affairs; how and when distributions were made
from the trust; what records have been and are being kept;
and what measures were taken to assure that the purpose of
the trust would be accomplished. Both sides introduced a
great deal of evidence, based upon which the court is satis-
fied that Mr. Wall has exercised the care expected of a pru-
dent fiduciary.

At issue is whether the trustee correctly ascertained the
eligible class of beneficiaries for Ruth’s testamentary educa-
tional trust. Paragraph Fourth of Ruth’s will, in relevant
part, provides that “…the beneficiaries shall be limited to
any of my nieces or nephews, their children or their chil-
dren’s children.” Mr. Wall sought legal advice in construing
that language to determine the members of the class of eligi-
ble beneficiaries. The legal advice he received and subse-
quently followed to administer the trust was that the class
constituted the blood nephews and nieces of Ruth Alexander.
(Tr. 368, 458)

“‘In strict propriety, and in legal usage, it is only
the children of brothers and sisters that are
called nephews and nieces, and it is only by
courtesy that the children of a husband’s or
wife’s brothers and sisters are so called.’
Green’s Appeal, 42 Pa. 25. ‘It is seldom the
authorities on a question are so many and point-
ed as on this one.’ In re Root’s Estate, 187 Pa.
118, 40 A. 818, 819.”

In re Lamberton’s Estate, 161 A. 596, 597 (Pa.Super.
1932). Despite the cited case law, the Objectors place a dif-
ferent meaning on the language of Ruth’s will, alleging that
trust benefits should be extended to the nephews and nieces
of her predeceased husband, although they are not the testa-
trix’s blood relatives. 

While the court agrees with Mr. Wall that the law in this
Commonwealth is that a testamentary designation of “my
nephews and nieces” is limited to the blood relatives of the
testator, that is not the end of the inquiry under the facts of
this case. “…[T]echnical words must ordinarily be given
their common legal effect as it is presumed these words
were intentionally and intelligently employed, especially
where they are used by someone learned in probate law.” In
re Estate of Schultheis, 747 A.2d 918, 923 (Pa.Super. 2000)
citing In re Estate of Rider, 711 A.2d 1018, 1021 (Pa.Super.
1998) quoting In re Estate of Harrison, 456 Pa.Super. 114,
689 A.2d 939, 943 (1997). Most of Mr. Wall’s experience has
been as a litigation attorney, and he testified to having
extremely limited experience in drafting wills and working
with estates. (Tr. 68, 94) Whether Ruth, Gerald or Mr. Wall
understood the technical significance of the now disputed
will language at the time the wills were drafted and execut-
ed remains an open question. Case law requires that, if
there is a latent ambiguity in the language of the will, the
court may look at extrinsic evidence to make a determina-
tion concerning the intent of the testator. In re Estate of
Schultheis, 747 A.2d 918, 926. The specific language of
Ruth’s will calls for the benefited trust class to be “limited
to any of my nieces or nephews….” The inclusion of the
word “any” could have been understood by the testatrix as
causing the benefited class to reach both sides of the fami-
ly. Otherwise, the word “any” would exist simply as mean-
ingless surplusage because the language “my nieces and
nephews” would have the same meaning as “any of my
nieces and nephews.” It is impossible to say whether Ruth
and Gerald focused more on the word “any” or the word
“my” at the time they signed their wills, but it seems
unlikely they considered the legal usage of the words
“nephews and nieces.” Consistent with the above conclu-
sions, the court finds that the beneficiary class for the tes-
tamentary trust as set forth in the will of Ruth Alexander
cannot be determined with reasonable certainty, and, as
such, is ambiguous.

Gerald and Ruth Alexander’s wills were reciprocal and
contained identical beneficiary class language for the testa-
mentary educational trust. Therefore, the effect of applying
the technical construction of “nephews and nieces” to
Gerald’s will would have eliminated Ruth’s side of the fami-
ly from the benefited class had Ruth predeceased Gerald.
Looking at Ruth’s intended beneficiary class from this per-
spective, it is difficult to believe that Ruth and Gerald would
leave the determination of the educational trust beneficiar-
ies to chance, to be finally ascertained by which of them sur-
vived the other. Under the facts sub judice, it is more logical
to believe that the identical trust beneficiary class provisions
contained in the wills of both spouses indicate that Ruth’s (as
well as Gerald’s) intent was to benefit both blood and non-
blood relatives.

Undue Influence
The Objectors claim that a number of transfers made dur-

ing the decedent’s lifetime took place because of undue
influence exercised by John E. Wall in the management of
Ruth Alexander’s affairs. They complain, inter alia, of the
change of beneficiary on Ruth’s Smith Barney IRA in July of
1997 and a change of beneficiary on her Nationwide life
insurance policy in September of 1998, both changes in favor
of John Wall. Ruth Alexander’s signature is on the docu-
ments naming Wall as beneficiary on these accounts, and
Objectors have presented no evidence from which the court
could find that the documents were not authentic. The
Objectors allege, however, that John Wall wrongfully pro-
cured these transfers, rather than their being initiated by
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Ruth’s independent actions. A presumption of undue influ-
ence will apply when:

(T)he evidence demonstrates: (1) that a person
or persons in a confidential relationship with a
testator or grantor has (2) received a substan-
tial portion of the grantor’s property, and (3)
that the grantor suffers from a weakened intel-
lect. See Id. [In re Estate of Clark, 461 Pa. 52,
334 A.2d 628 (1975)] at 635; see also, In re
Estate of Glover, 447 Pa.Super. 509, 669 A.2d
1011, 1015 (1996).

Owens v. Mazzei, 847 A.2d 700, 706 (Pa.Super. 2004). A
circumstantial case will be made and the burden shifted to
the grantee to prove that no undue influence was exerted
only when all three elements have been shown. The
Objectors have failed to produce evidence that Ruth
Alexander suffered from a weakened intellect, and, accord-
ingly, the burden was never shifted to Mr. Wall.

At trial, both sides testified as to the state of Ruth
Alexander’s health. (Tr. 325, 415, 449, 522, 527, 531) The evi-
dence showed that Ruth Alexander was in generally good
health and mentally fit until she was incapacitated by cancer
during the final few months of her life. She spent some
months grieving following her husband‘s death in 1987 (Tr.
50, 325, 408, 531), after which she began socializing and
doing some traveling. In 1989, Ruth and Jack McConnell, an
old friend and the father of Diane Wall, became “girlfriend
and boyfriend,” as the two characterized their relationship.
(Tr. 408, 520, 532)

There is other evidence that Ruth was competent and
independent throughout her life. Both sides testified that
Ruth wrote checks and handled her own checkbook. (Tr.
335, 424, 534) At times she treated family and friends to
lunches or dinners out. (Tr. 407, 423) After her husband’s
death, Ruth continued to perform the payroll and related
bookkeeping services for her husband’s former employer, a
local union, which she did until near the end of her life. (Tr.
450, 534, 545) Ruth frequently traveled with family, includ-
ing a trip to England and Ireland in 1998, during which
times she handled the group finances. (Tr. 525) She was con-
cerned with and kept up both her physical appearance and
her home. (Tr. 405, 533) When Diane Wall’s father died in
1993, Ruth provided emotional support for the Wall family
despite being saddened by the event herself. (Tr. 409)
Before becoming ill, Ruth also cared for her older sister,
Grace Zieles, who had physical disabilities. (Tr. 523, 528,
529, 535) Diane Wall indicated that in December 1998,
approximately four months before she died, Ruth Alexander
drove herself and Grace to Indianapolis and back on a holi-
day visit. (Tr. 530) After considering the facts, there is no
question that Ruth Alexander remained mentally, emotion-
ally, and physically fit until the illness early in 1999 that
took her life that April. The Objectors have not succeeded in
convincing the court that it was in Ruth’s nature to be sus-
ceptible to external influences from John Wall or any other
relative.

Over the years Ruth Alexander was particularly close to
Mr. Wall and his family. (Tr. 56, 403-410)

…(C)are must be used not to confound acts
springing from natural love and affection with
confidential relations, and, while the line of
demarcation may in some cases be narrow, nev-
ertheless, to sustain the integrity of gifts based
on such affection in family relations, it is neces-
sary the distinction should exist.

Leedom v. Palmer, 117 A. 410, 412 (Pa. 1922). John Wall was

Ruth’s favorite nephew, and, although the Alexanders did not
have children, the relationship of Ruth and Mr. Wall was
more like mother and son. (Tr. 427, 523) Mr. Wall’s wife,
Diane, treated Ruth like her mother-in-law. (Tr. 406), and the
Wall children also had close relationships and extensive
family interactions with Ruth. The trial evidence indicates
that the entire Wall family and Ruth shared a bond closer
than many nephews and their families share with an aunt.
On the other hand, there was no testimony to support a con-
clusion that Gerald Alexander’s relatives played a substan-
tial role in Ruth’s life from 1987 until the time she died in
1999. The court notes that no relative from Ruth’s husband’s
side of the family was a party to this litigation or attended
the hearing.

Mr. Fox, the attorney handling Ruth’s financial affairs
until he changed employment in February or March of
1998, testified that Ruth contacted him about the IRA ben-
eficiary change she wanted to make in favor of Mr. Wall.
(Fox Deposition 89-91) At that time, Mr. Wall did not know
of the change Ruth planned to make, although he accept-
ed the signed documents from her and mailed them to
Smith Barney in July of 1997. (Tr. 444) In September of
1998, Ruth called Mr. Wall regarding changing the benefi-
ciary on her Nationwide annuity to him. After speaking to
the Nationwide agent, Mr. Wall had Ruth sign and date a
letter prepared by Mr. Wall’s secretary that included Mr.
Wall’s name, address, date of birth, and Social Security
number, in addition to a statement that, “Any prior bene-
ficiary designation is hereby rescinded.” (Tr. 446-447, Ex.
36) Opportunity and suspicion are insufficient to prove
undue influence. (See, generally, May v. Fidelity Trust Co.,
99 A.2d 880 (Pa. 1953), and In re Rosenthal’s Estate, 15
A.2d 370 (Pa. 1940)). As has been discussed, the trial tes-
timony indicates that Ruth Alexander was an alert, inde-
pendent and self-directed individual who was in general-
ly good mental and physical health to within months of her
passing.

The influence necessary to destroy the free
agency of the testator and substitute the will of
another depends upon the strength of will of the
testator. Each case will differ from every other
one. As has been said, it is a relative thing,
always to be taken in the concrete.

Robinson v. Robinson, 53 A. 253, 265 (Pa. 1902). The evi-
dence does not support a determination that Ruth Alexander
was susceptible to undue influence or that undue influence
was the underlying cause of her beneficiary changes favor-
ing Mr. Wall.

Neither did the Objectors present evidence to sustain
their claim of undue influence or other wrongdoing result-
ing from Mr. Wall’s conduct during the period of time sur-
rounding his preparation and the execution of Ruth’s 1975
will. If, for the sake of argument, it were assumed that Mr.
Wall had intended to benefit himself and his side of the
family through the drafting of the trust beneficiary class
language in Ruth’s will, it must also be supposed that,
when Wall prepared their wills, he already knew that
Gerald would predecease Ruth and that she would subse-
quently use his assistance in managing her finances.
Otherwise, if Gerald had survived Ruth, the identical tes-
tamentary trust beneficiary class language contained in
Gerald’s will, as discussed supra, would have worked
against Mr. Wall and denied trust benefits to him and his
side of the family. After considering the circumstances and
evidence introduced at trial, the court holds that Mr. Wall
did not exercise undue influence on Ruth Alexander,
either to obtain the questioned transfers or to gain an
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opportunity to manipulate the language of her will to favor
himself and his side of the family. The record does not sup-
port a conclusion that Mr. Wall perpetrated any fraud or is
otherwise guilty of any intentional misconduct in prepar-
ing Ruth Alexander’s will.

Administration of the Estate and Accounting
Extensive testimony was provided on Mr. Wall’s behalf

concerning the first and final account and the amended
account he filed. Mr. Wall employed professionals to advise
and assist him in completing the inventory, preparing estate
tax returns, and preparing the amended account. (Tr. 454)
The evidence elicited during trial shows that the overall
administration has been successful. Mr. Wall was active in
estate management and has made the decisions necessary to
assure Ruth’s estate plan has been carried out. He was famil-
iar with the work of Leonard Costa, an experienced estate
attorney, whom he hired to represent Ruth’s estate and the
Alexander Educational Trust. (Tr. 363, 364) Based on Mr.
Costa’s testimony, though, it is obvious that unnecessary
delay and some difficulties arose during estate administra-
tion. (Tr. 363-399) Mr. Wall was aware of the delays and
problems experienced and called on the estate attorney to
move the work forward a number of times. (Tr. 380)

After the First and Final Account was prepared, errors
were discovered, and it was completely reviewed by James
Bridges, a certified public accountant and licensed attorney
with experience in estate accounting. (Tr. 88, 251, 252, 259)
Three stock items had been incorrectly stated by a total of
several thousand dollars (Tr. 255-258), although the net
error was not a very large proportion of the total estate.
Because there were also suspected errors on the tax basis of
some of the securities, Mr. Bridges recommended that the
account be reviewed and restated. (Tr. 258), and his work
resulted in the filing of an amended account. (Tr. 251-307)
The testimony of Mr. Bridges and others makes it clear that
the difficulties in the accounting process and the estate
administration have been addressed and were not due to
wrongdoing or neglect by Mr. Wall. The court’s conclusion is
that, although the estate administration has not been flaw-
less, there has not been a breach of fiduciary duty by the
executor, and there is no indication that the estate would be
placed at risk by Mr. Wall’s continued administration.

Joint Accounts
The Objectors presented relevant law to the court con-

cerning joint accounts. According to the “Historical and
Statutory Notes” found in §6301 of the Multiple Party
Accounts Act (“MPAA”), 20 Pa.C.S.A. §6301, et. seq., the Act
went into effect on September 1, 1976, and applies to
accounts created after that date, as well as to accounts cre-
ated previously for which a contract of deposit was executed
after the effective date. Ruth Alexander created several joint
accounts following the effective date of the MPAA and the
execution of her Last Will and Testament in 1975. This Court
has determined that certain joint accounts Ruth owned at
her death must be considered joint accounts under MPAA
and so are subject to §6304(a) of the act. Section 6304 deals
with what happens to the beneficial interest in a joint
account at the death of the contributing party. In relevant
part that section indicates:

(a) Joint account. -Any sum remaining on deposit at
the death of a party to a joint account belongs to the
surviving party or parties as against the estate of
the decedent unless there is clear and convincing
evidence of a different intent at the time the
account is created.

20 Pa.C.S.A. §6304(a).

The case law brought forward regarding Ruth’s joint
accounts was Estate of Piet, 949 A.2d 886 (Pa.Super. 2008),
and an earlier similar case, Estate of Novosielski, 937 A.2d
449 (Pa.Super. 2007), which concern joint accounts subject to
§6304, “Right of Survivorship.” The facts in the case at bar
are similar to those of the cited cases in that the decedents
all executed wills and then later removed substantial assets
from their estates by creating one or more MPAA joint
accounts comprised of those assets. The issue thereby aris-
ing is whether a decedent, by creating the MPAA account,
has modified or revoked his will without the requisite testa-
mentary formalities due to the act’s presumption that the
account belongs to the remaining survivor as against the
decedent’s estate.

A related issue concerning the decedent’s intent arises in
looking at the language of §6303, “Ownership during
Lifetime.” Whereas §6304 addresses survivorship to the joint
account after the creator’s death, §6303 deals with who owns
the MPAA joint account during the creator’s lifetime:

(a) Joint account. –A joint account belongs, dur-
ing the lifetime of all parties, to the parties in
proportion to the net contributions by each to
the sum on deposit, unless there is clear and
convincing evidence of a different intent.

20 Pa.C.S.A. §6303(a). In a footnote, the majority in Piet
states that the case does not deal with a joint account alleged
to be an inter vivos gift. Footnote 3 at 890. However, in the
same footnote the court goes on to explain that §6303
requires the presumption that MPAA account proceeds are
not inter vivos and/or present joint tenancies without clear
and convincing evidence to the contrary. 20 Pa.C.S.A. §6303,
Ownership during lifetime, (a) Joint account, accord at Jt.
St. Govt. Comm. Comment. Proceeds placed into an MPAA
joint account presumptively are intended as testamentary
gifts.” Therefore, creating a joint account that falls within
the confines of the MPAA also triggers a presumption that
the creator must intend the account to be testamentary in
nature during his lifetime.

The direction of Novosielski and Piet is that the §6304(a)
presumption that the creation of the joint account transfer-
ring property to the survivor is not to be followed if the
result is inconsistent with the decedent’s estate plan. See
Novosielski at 457, Piet at 892. Ruth Alexander’s 1975 will
provided that her probate estate be distributed to the testa-
mentary trust for the benefit of her nieces and nephews.
Because the circumstances wherein Ruth created MPAA
joint accounts are analogous in relevant parts to those of
Novosielski and Piet, and there exists no clear and convinc-
ing evidence showing inter vivos transfers were intended,
the court holds that all MPAA joint accounts must be
returned to the estate.

Ruth changed the beneficiary of her Smith Barney IRA,
and about the same time in 1998 she also changed the bene-
ficiary of her Nationwide annuity policy. Both beneficiary
changes were in favor of John Wall. (Tr. 446, 447) The court
is of the opinion that these changes were made to accounts
not subject to the MPAA, and so there is no need to address
them further. In 1998, Ruth added John Wall’s name to an
unspecified number of John Hancock bonds (Tr. 447-448),
and no clear and convincing evidence shows that she intend-
ed the change in ownership as other than a testamentary dis-
position under this Commonwealth’s MPAA. Therefore, the
date of death value of the bonds must be returned to the
estate. In addition, because the following MPAA joint
accounts were established by and with contributions from
Ruth Alexander, the date of death balances for these
accounts must be returned to the estate: (1) two joint check-
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ing accounts with her older sister, Grace Zieles (Tr. 448); (2)
one joint checking account with Diane Wall (Tr. 448, 536);
and, (3) one joint savings account with John Wall. (Tr. 449)

Conclusion
After considering all of the evidence presented by both

sides, the court finds Mr. Wall’s testimony credible that,
although not an estate attorney (Tr. 68, 94), he prepared the
1975 wills for his Aunt Ruth and her husband at their
request and pursuant to the instructions they provided. (Tr.
65, 66, 474-482) Each desired that their will include a provi-
sion to establish an educational trust for the benefit of “my
nieces and nephews,” and each will contained that provi-
sion. (Tr. 475) The court construes the provision in Ruth
Alexander’s will concerning the trust beneficiary class as
being inclusive of both blood and non-blood “nieces or
nephews, their children or their children’s children” as set
forth therein.

The Objectors have not shown that Ruth Alexander was
subject to an overmastering influence or otherwise impris-
oned in mind or body. Ruth was of sound mind and independ-
ent will during all times relevant to the matters disputed,
and the Objectors have not shown that she was subject to
undue influence in the changes of beneficiary in favor of
John Wall or in the creation of joint accounts. Several of the
joint accounts created by Ruth Alexander are subject to
MPAA and, to the extent these accounts have not been used
for the final expenses of Ruth Alexander or to otherwise ben-
efit her estate, the date of death value of those accounts shall
be returned to the estate. John Wall has breached no fiduci-
ary duty in his administration of Ruth Alexander’s estate
and the testamentary educational trust and shall continue to
administer the same. Pursuant to the determinations set
forth herein, all objections to the estate’s accounting are dis-
missed except as may otherwise be provided in the accom-
panying order.

ORDER
Mazur, J.

AND NOW, this 8th day of January, 2009, it is hereby
ORDERED and DECREED that John E. Wall shall continue
with his administration of the above estate and the testamen-
tary trust therein provided.

FURTHER ORDERED that, except for any amounts that
have been utilized to pay the final expenses of Ruth
Alexander or that have otherwise provided a tangible bene-
fit to her estate, funds representing the date of death values
of Ruth Alexander’s two joint checking accounts with Grace
Zieles, one joint checking account with Diane Wall, one joint
savings account with John Wall, and the date of death values
of all of the John Hancock bonds jointly owned with John
Wall shall be restored to the estate by the co-owners thereof. 

FURTHER ORDERED that the beneficiary class of the
educational trust set forth in Ruth Alexander’s will shall
include the “nieces or nephews, their children or their chil-
dren’s children,” of both Ruth and Gerald Alexander, and
that John Wall shall administer that trust consistent with the
determination of this Court, assuring that all such benefici-
aries receive notice of the trust and an application for trust
benefits.

FURTHER ORDERED that the Executor file an amend-
ed account in accordance with this Order within 30 days of
this date, after which a decree will follow which will be a
final order.

Finally, it is ORDERED that all other objections filed by
Rege O’Neill, Judy Berkeybile, and Grace Ann Feczko to the
estate accounting are hereby dismissed.

Mazur, J.

Commonwealth of Pennsylvania v.
Leslie Mollett

Ineffective Assistance of Counsel—First Degree Murder—
Failure to Charge on Second Degree Murder—
Uniform Firearms Act

1. In absence of showing that Defendant was unable to
communicate with counsel because of shackles, counsel’s
failure to object to shackling will not be held as ineffective
assistance of counsel.

2. Voluntary rescission of original request to have attor-
ney present during custodial interrogation after Defendant
talked with his mother did not render his statements after
such conversation inadmissible.

3. Circumstances of arguing with victim shortly before
shooting victim in neck, head, and chest, shooting victim
three times, each time at close range aiming at vital body
part, is sufficient to prove “willful, deliberate, and premedi-
tated killing,” to support conviction for intentional killing.

4. Circumstantial evidence may support conviction for
violations of Uniform Firearms Act.

5. Where evidence supports finding that Defendant decid-
ed to take victim’s weapon with him after shooting, failure to
charge jury that it may find Defendant guilty of second
degree (felony) murder is not abuse of discretion.

6. Where trial court’s charge clearly instructed jury
that it may use evidence of Defendant’s prior criminal his-
tory only for limited purpose, trial court did not abuse its
discretion.

7. Court did not abuse its discretion by re-charging jury
on beyond-reasonable-doubt burden of proof after
Defendant’s counsel used clear-and-convincing standard in
closing argument.

8. Court did not err in disallowing hearsay testimony of
eyewitness to shooting because the circumstances failed to
establish res gestae exception. The witness was unavailable
to testify at trial due to his intervening death, his prior testi-
mony was not under oath, and prior testimony was not con-
temporaneous with the event.

9. Even gruesome photos of victim are not inadmissible
when photos are necessary to establish essential element of
crime and court gave clear cautionary jury instruction.

10. Testimony of Commonwealth’s expert that, after
shooting of first bullet, victim fell into a “surrender posi-
tion,” did not warrant mistrial in light of jury’s hearing from
over sixty witnesses and seeing exhibits.

(Norma M. Caquatto)

Michael W. Streily for the Commonwealth.
Frank Ralph for Defendant.

No. CC 200600234. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
O’Toole, J., November 17, 2008—The Defendant, Leslie

Mollett, was charged with Criminal Homicide, 18 Pa.C.S.A.
§2501, Carrying a Firearm without a License, 18 Pa.C.S.A.
§6106, Disarming a Law Enforcement Officer, 18 Pa.C.S.A.
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§5104.1, Theft, 18 Pa.C.S.A. §3921, Fleeing or Attempting to
Elude a Police Officer, 75 Pa.C.S.A. §3733, Resisting Arrest,
18 Pa.C.S.A. §5104, and Former Convict not to Possess a
Firearm, 18 Pa.C.S.A. §6105. The Commonwealth served
notice of its intention to seek the death penalty. A jury trial
commenced on October 1, 2007. At the conclusion of the trial
on October 24, 2007, the jury found the Defendant guilty of
Murder in the First Degree and all of the remaining charges.
The matter immediately proceeded to the sentencing phase.
On October 26, 2007, the jury informed the Court that they
were deadlocked as to the death penalty.

On December 20, 2007, the Defendant was sentenced to
life imprisonment, plus a consecutive period of incarceration
of not less than thirteen (13) years nor more than twenty-six
(26) years. This appeal follows.

This case was tried over a four-week period, with over
sixty (60) Commonwealth witnesses and more than three
hundred (300) exhibits. The salient facts of this case, which
involve the shooting of a Pennsylvania state trooper on a
snowy evening in December, 2005, can be summarized as
follows:

At approximately 2:08 a.m. on December 12, 2005, State
Trooper Corporal Joseph Pokorny, who was in a marked
police cruiser, radioed into the dispatcher that he was near
the Extended Stay Hotel on Rodi Road in pursuit of a vehi-
cle and he requested that the dispatcher check the license
plate to determine if the vehicle was stolen. Corporal
Pokorny notified the dispatcher that we was exiting his vehi-
cle. When the dispatcher attempted to respond to Corporal
Pokorny with information about the license plate, he did not
receive a response. (N.T. 10/01/07, pp. 81-89)

Sergeant Mark Lint, of the Carnegie Police Department,
testified that while on routine patrol at approximately 2:15
a.m. on December 12, 2005, he noticed flashing blue lights in
the area of the Extended Stay Hotel, which he believed were
from a state police car. He stopped his police vehicle and
exited it. As he approached the trooper’s police vehicle, he
observed that no one was in the vehicle, the driver’s side
door was ajar, and the radio was playing at a loud volume. He
continued to walk toward the hotel looking for the state
trooper. He found Corporal Pokorny lying on his back on a
coat on the ground with his knees under his body. He
checked his vital signs and did not detect a pulse. He noticed
that his weapon was missing. He immediately radioed to 911
that an “officer was down.” (N.T. 10/01/07, pp. 115-134)

Investigation at the scene resulted in the recovery of
numerous items, including an imitation mink coat, an ASP
baton, a knit hat, pepper spray, a Glock handgun, bullet frag-
ments, spent cartridge casings, and Corporal Pokorny’s
name tag. (N.T. 10/02/07, pp. 42-60)

The police determined the name of the owner of the vehi-
cle, which was a black Mercury, that Corporal Pokorny was
pursuing. That information led to the name Charise
Cheatom, who was the Defendant’s then-girlfriend. The
black Mercury was located on Sarah Street in the south side
section of the City of Pittsburgh, near the home of Ms.
Cheatom. The residence was surrounded and eventually the
Defendant and Ms. Cheatom exited the residence. Both were
immediately placed under arrest. (N.T. 10/04/07, pp. 32-57)

After his arrest, the Defendant provided at least four
statements to the police. Initially, he provided an alibi. Then,
he admitted to being present at the scene, but stated that “C
Note” shot the officer. Then, he stated that he tried to help
the officer. Finally, he stated that “J Rock” shot the officer.
(N.T. 10/05/07, pp. 129-170)

Phillip Peterson testified that he was with the Defendant
during the day on December 11, 2005 and into the early
morning hours of December 12, 2005. He described going to

the Extended Stay Hotel twice during the day and going to
Dowe’s night club in the evening. When they left Dowe’s, the
Defendant was driving a Mercury and they headed back
toward the hotel. He noticed a police vehicle behind them.
The Mercury slid on the snow into the curb. All four occu-
pants got out of the vehicle when the state trooper
approached them. The trooper sprayed mace at them and
told them to put up their hands. When the trooper pulled out
his handcuffs, the witness ran, accompanied by Jabbar
James, who was one of the other occupants. (N.T. 10/09/07,
pp. 172-201, 10/10/07, pp. 20-54)

Appellate counsel filed a Concise Statement of Errors
Complained of on Appeal on November 7, 2008. The
Statement, which contains twenty-four (24) separate allega-
tions of error and is three (3) pages in length, is hardly “con-
cise.” As Rule 2116 of the Rules of Appellate Procedure pro-
vides that the Statement of Questions should not “ordinarily
exceed fifteen lines” and “must never exceed one page,”
appellate counsel cannot possibly raise all of these issues in
his brief.

Suppression Issues
The Defendant raises three issues with regard to the sup-

pression hearing. Specifically, the Defendant claims that his
statements to the police should have been suppressed as they
were obtained in violation of his right to counsel, that he was
denied the effective assistance of counsel as he was shackled
during the hearing, and that he was denied a fair hearing due
to the Commonwealth’s failure to provide a certain police
report in discovery. In determining the voluntariness of a
confession and the waiver of Miranda rights, a court must
consider and evaluate the totality of the circumstances
attending the confession and the waiver of rights.
Commonwealth v. Nester, 709 A.2d 879 (Pa. 1998).

At the suppression hearing, the Commonwealth present-
ed the testimony of Sergeant Andrew Schurman, who inter-
viewed the Defendant on the afternoon of December 12,
2005. He testified that when the Defendant was advised of
his constitutional rights, he indicated that he would like to
have his attorney present. The detective stopped questioning
the Defendant and attempted to reach the Defendant’s attor-
ney by telephone. He left detailed messages on counsel’s
office and cell phone voice mails. While they were waiting
for counsel to call back, the Defendant requested permission
to call his father. The request was granted and the Defendant
spoke with his father. His father indicated that the
Defendant’s mother was in the police building and the
Defendant asked to speak with his mother. The detective
located the Defendant’s mother and brought her to the inter-
view room. She and the Defendant conversed privately for
10-15 minutes. The Defendant’s mother exited the room and
indicated that the Defendant wanted to make a statement.
The detectives then re-entered the room. At that time, the
Defendant indicated that he was willing to speak to them.
Detective Schuman indicated that they were still trying to
contact counsel and they were willing to wait. The Defendant
again indicated that he would like to provide a statement.
The detective then reviewed the written Miranda warnings
(Suppression Exhibit 1) with the Defendant. The Defendant
signed the form and the Defendant’s mother signed as a wit-
ness. (N.T. 05/03/07, pp. 14-24, 53-55) Based upon this testi-
mony, the Court finds that the denial of the suppression
motion was proper. Although the Defendant initially invoked
his right to counsel, he voluntarily rescinded his request for
an attorney after having a conversation with his mother. It is
clear from the testimony that the Defendant was not pres-
sured to waive his right to counsel and that the police were
willing to wait until counsel could be located. The only pres-
sure put on the Defendant to provide a statement was the
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pressure from his mother, who was not acting on behalf of
the police. Accordingly, the Defendant’s statement was given
voluntarily.

As for the Defendant’s allegation that he was denied
effective assistance of counsel because he was shackled dur-
ing the hearing, the Court finds that the Defendant did not
suffer any prejudice by being handcuffed and he was able to
fully communicate with this counsel. When the issue was
raised by defense counsel, the Court inquired of the sheriff ’s
deputy that was providing security in the courtroom. The
deputy indicated that he would prefer that the Defendant
remain handcuffed and the Court deferred to the decision of
the deputy. (N.T. 05/03/07, pp. 6-7) Finding no prejudice to
the Defendant, this argument is without merit.

Finally, the Court is uncertain as to the basis of the
Defendant’s allegation that the Commonwealth failed to
“turn over in discovery a police report highly relevant to the
issue of whether he waived his right to counsel prior to mak-
ing his statements.” The Commonwealth provided nine
binders of documents in discovery. All police reports were
provided and there was no objection made by defense coun-
sel that a report was withheld. Accordingly, this is not a basis
for overturning the suppression ruling.

Sufficiency of the Evidence
The Defendant raises six separate allegations that the

evidence was insufficient to sustain his conviction. The test
for sufficiency of the evidence is whether the evidence
admitted at trial, and all reasonable inferences therefrom,
viewed in the light most favorable to the verdict winner, was
sufficient to enable the factfinder to find every element of
the crime charged beyond a reasonable doubt. Common-
wealth v. Sullivan, 864 A.2d 1246 (Pa.Super. 2004).

First, the Defendant claims that the evidence was insuffi-
cient to sustain his conviction for First Degree Murder in
that there was no evidence proving that he intentionally
killed Trooper Pokorny by firing a gun at him. On the con-
trary, there is ample circumstantial evidence to demonstrate
that the Defendant intentionally killed the trooper. The
Defendant was arguing and fighting with the trooper. The
trooper was shot at close range three times, once in the
chest, one in the neck, and once in the head. This is sufficient
evidence to prove that the Defendant was intentionally try-
ing to kill the trooper and that the shooting was not an acci-
dent. Moreover, shortly after the shooting, the Defendant
admitted to his then-girlfriend that he “thought he just killed
a state trooper.” He did not indicate that it was an accident,
or that it was unintentional.

Second, the Defendant claims that the evidence was
insufficient to prove that the shooting was “willful, deliber-
ate, and premeditated.” The Court cannot imagine a more
willful and deliberate killing than one wherein the perpetra-
tor shoots the victim three times, at close range, in vital parts
of the body. If the Defendant only meant to injure the officer,
he would have shot him in the leg, jumped in his car, and
sped away. Instead, he shot the trooper three times, making
sure that he would not survive. With regard to premedita-
tion, the law is clear that premeditation can be a momentary
decision, as it was here where the Defendant made a quick
decision that he was probably in violation of the terms of his
parole and the only way that he would not go back to prison
was to kill the officer.

Third, the Defendant claims that the evidence was insuf-
ficient to support his conviction for Third Degree Murder. As
the Defendant was not convicted of Third Degree Murder,
the Court does not understand this allegation. In any event,
had the jury found the Defendant guilty of Third Degree
Murder, there was more than sufficient evidence to establish

malice. Again, the Defendant shot the trooper three times at
close range, including once in the center of his chest.

Fourth, the Defendant claims that the evidence was insuf-
ficient to prove that he stole Trooper Pokorny’s weapon. The
evidence is very clear that the trooper was shot with his own
service weapon. It is incomprehensible to believe that the
trooper voluntarily handed it to the Defendant; rather, the
evidence supports the Commonwealth’s position that the
Defendant and the trooper tussled and the Defendant wres-
tled the weapon away from the trooper.

Fifth, the Defendant claims that the evidence was insuf-
ficient to prove that he disarmed Trooper Pokorny of his
weapon. This is essentially the same argument as directly
above. Again, the evidence is very clear that the trooper was
shot with his own service weapon. Simply put, the trooper
did not voluntarily give it to the Defendant; rather, the
trooper lost the fight and the Defendant turned the weapon
on him.

Sixth, the Defendant claims that the convictions for viola-
tion of two sections of the Uniform Firearms Act were not
proven because there was no evidence that he actually pos-
sessed the firearm. The evidence is circumstantial. The
trooper was shot with his own weapon. The Defendant was
observed fighting with the trooper. The Defendant admitted
to at least one person that he was the shooter. These basic
facts, combined with all of the other evidence over the four
week trial, justify the jury’s finding that the Defendant pos-
sessed a weapon.

Jury Instructions
The Defendant includes three claims concerning the

Court’s instructions to the jury. Appellate review of a trial
court’s charge must involve consideration of the charge as a
whole to determine whether it was fair and complete. This
review does not focus upon whether specific “magic words”
are used; rather it is the effect of the charge as a whole that
is controlling. Commonwealth v. La, 640 A.2d 1336
(Pa.Super. 1994). Also, the trial court has broad discretion to
phrase instructions so long as it adequately, accurately, and
clearly explains the principle of law for the jury.
Commonwealth v. Rizzuto, 777 A.2d 1069 (Pa. 2001).

First, the Defendant alleges that the Court should have
charged the jury on Second Degree Murder. Felony Murder,
which is Second Degree Murder in this Commonwealth, is a
killing in the course of committing a felony. That is not the
factual scenario here. The theft of the trooper’s weapon was
an afterthought by the Defendant. The Defendant was not
committing a robbery or a burglary and the victim ended up
being killed. Rather, in furtherance of his killing of the troop-
er, the Defendant decided to steal his gun. As such, an
instruction on Second Degree Murder was inappropriate.

Second, the Defendant alleges that the Court erred in
instructing the jury on the “use of other crimes as substan-
tive proof of guilt.” Due to the delicate nature of this issue,
the Court instructed the jury as follows:

In this case you’ve heard some evidence from a
variety of sources about the defendant’s back-
ground, the fact that he was on parole and he spent
some time in jail and state prison and that he had
this criminal record. This evidence is before you
for a limited purpose. That is for the purpose
intending to show or shed some light on the issue of
motive. This evidence must not be considered by
you in any other way other than for the purpose
that I have just stated. You must not regard this evi-
dence as showing that the defendant is a person of
bad character or criminal tendencies from which
you might be inclined to infer guilt. If you find the
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defendant guilty, it must be because you are con-
vinced by the evidence that he committed a crime
charged and not because you believe he is wicked
or has committed some other offense or improper
conduct.

(N.T. 10/23-24/07, pp. 186-187)

Our review of this instruction convinces us that it was
proper and, quite frankly, tilted toward protecting the
Defendant and explaining to the jury that they could not use
his prior criminal record as substantive evidence against
him. Rather, it could only be used for purposes of determin-
ing the Defendant’s motive.

Third, the Defendant alleges that the Court’s re-charging
of the jury was incomplete and undermined the defense.
This claim is a reference to the question posed by the jury
with regard to “reasonable doubt.” Defense counsel request-
ed that the Court instruct the jury with regard to the “clear
and convincing evidence” standard of proof, the definition of
which he included in his closing argument. The Court
declined to do so because that is not the standard of proof in
criminal cases. The Court also explained to the jury that they
were to follow the law as provided by the Court and not as
provided by counsel in their arguments. A review of the
transcript of the lengthy discussion about this issue con-
vinces the Court that the re-charge of the jury was an accu-
rate statement of the law and to have included a reference to
the “clear and convincing evidence” standard would only
have confused the jury as to the proper standard to be used
by them.

Error in Granting Commonwealth’s Motion in Limine
The Defendant alleges that the Court erred in granting

the Commonwealth’s Motion in Limine and precluding the
defense from presenting the statements of Ronald Bishop
under the “excited utterance” exception to the hearsay rule.
The res gestae, or excited utterance exception to the hearsay
rule, is defined as “a statement related to a startling event or
condition made while the declarant was under the stress of
excitement caused by the event or condition.” Pa.R.E. 803(2)

Ronald Bishop, who was a snow plow driver, was the only
eyewitness to the shooting of Corporal Pokorny. Mr. Bishop
gave several statements to the police, none of which were
under oath. Prior to him having an opportunity to testify
under oath, Mr. Bishop died of a heart attack. Defense coun-
sel sought to introduce his statements to the police under the
“excited utterance” exception to the hearsay rule. (N.T.
10/01/07, pp. 7-12)

The statements made by Mr. Bishop do not qualify as
“excited utterances.” The statements were not made con-
temporaneous with the shooting. Rather, they were made
some time after the shooting when Mr. Bishop was being
interviewed by the police. He was not still under the “stress
of excitement” from the event. He was merely relating to the
police what he had observed. Accordingly, his statements
were hearsay and not subject to an exception.

Hostile Witness
The Defendant alleges that the Court erred in declaring

two Commonwealth witnesses, Andrew Palmer and Phillip
Peterson, to be hostile witnesses. Where a party is surprised
by a change in its own witness’s testimony, the court may
allow the party to cross-examine the witness if the trial tes-
timony: (1) is unexpected; (2) contradicts the witness’s ear-
lier statements; and (3) is harmful to the party’s case.
Commonwealth v. Douglas, 737 A.2d 1188 (Pa. 1999). Also,
Rule of Evidence 607(a) states: “[t]he credibility of any wit-
ness may be attacked by any party, including the party call-
ing the witness.”

With regard to Andrew Palmer, the Commonwealth
informed the Court that Mr. Palmer told the police that he
had no intention of testifying at the trial and if he was forced
to take the stand, he would refuse to testify. Mr. Palmer
appeared before the Court in the presence of counsel. The
Commonwealth explained to the Court that Mr. Palmer was
present at the Extended Stay Hotel on December 11, 2005
with the Defendant, he was present at Dowe’s night club
with the Defendant, he was a passenger in the vehicle that
the Defendant was chasing just prior to the shooting, and he
was present at Jamieka Robinson’s house when the
Defendant was there after the shooting. Although he had
been charged with narcotics violations because he was the
person that rented the room at the Extended Stay Hotel in
which a large quantity of drugs were found, those charges
had been nol prossed because the Commonwealth could not
prove that Mr. Palmer had actual or constructive possession
of the drugs. Despite the nol pros, Mr. Palmer’s counsel
requested immunity for him on the basis that the charges
could be re-filed. The Court agreed with the Commonwealth
that Mr. Palmer did not have grounds to assert a Fifth
Amendment right against self-incrimination and directed
Mr. Palmer to take the stand. (N.T. 10/12/07, pp. 171-183;
N.T. 10/15/07, pp. 3-8)

When Mr. Palmer testified, he basically indicated that he
did not remember anything about the events of December
11-12, 2005 and then he invoked the Fifth Amendment, with-
out any basis for doing so. At that point, the prosecutor
requested that he be declared a hostile witness. The Court
granted the request. (N.T. 10/15/07, pp. 13-17) The granting
of the request was proper for the following reasons: First,
the Commonwealth had no way of knowing that the witness
would suddenly forget virtually all of the details of his activ-
ities on December 11-12, 2005. Clearly, Mr. Palmer’s memo-
ry loss was contrived and not legitimate. Second, his sudden
memory loss was in direct contradiction to statements that
he gave to the police shortly after the shooting. Third, as Mr.
Palmer was one of the persons that was present with the
Defendant several different times on the day before the
shooting and after the shooting, his artificial memory loss,
which resulted in him being unable to corroborate the testi-
mony of other witnesses was damaging to the
Commonwealth’s case. Therefore, declaring him as a hostile
witness was proper.

With regard to Phillip Peterson, the Commonwealth
requested permission to treat him as a hostile witness mid-
way through his testimony. The Court granted the request
for the following reasons: First, Mr. Peterson conveniently
forgot several things that happened on the night of the
shooting (e.g., what type of clothing he and the Defendant
were wearing, who was in the car with him). More impor-
tantly, he added a fourth passenger to the car that the
Defendant was driving. He testified that a man named
Charles Peterson, who was now deceased, was in the car. In
his previous statements to the police and his previous testi-
mony, he never mentioned this fourth person. Thus, the tes-
timony was clearly unexpected. Second, the testimony about
the fourth person was in direct contradiction to his earlier
statements and testimony, wherein he stated that there were
only three persons in the Defendant’s vehicle. Third, the
testimony was harmful to the Commonwealth’s case
because it raised the possibility that Charles Peterson, who
was now deceased and could not be interviewed, was
involved in the shooting of the trooper. As such, there was
no error in declaring the witness hostile.

Denial of Request for Severance
The Defendant alleges that the Court erred in denying his
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request to sever the charge of Former Felon not to Possess a
Firearm from the remaining charges in this case.

While the Court ordinarily grants this type of severance
request because of the concern that the jury will be preju-
diced by the introduction of the Defendant’s conviction for a
prior felony, the Court found that based upon the testimony
that was going to be admitted in this case, specifically under
Rule 404(b) regarding the fact that the Defendant was on
parole at the time of the shooting, which evidence went to his
motive to kill the trooper, the fact that the jury would know
that he was previously convicted of a felony was not overly
prejudicial. The Court stands by this ruling and finds that it
was proper.

Prosecutorial Misconduct
The Defendant claims that the prosecutor committed

misconduct during his closing when he appealed to the pas-
sions of the jury by commenting on the harm suffered by
Trooper Pokorny’s mother, daughter, and son due to his
death.

A new trial is not mandated every time a prosecutor
makes an intemperate or inappropriate remark.
Commonwealth v. Drummond, 775 A.2d 849 (Pa.Super.
2001). Moreover, a defendant is not entitled to a new trial on
the basis of alleged prosecutorial misconduct unless the
unavoidable effect of the prosecutor’s comments or actions
is to prejudice the jury so that a true verdict cannot be ren-
dered because the existence of bias and hostility makes it
impossible to weigh the evidence in a neutral manner.
Commonwealth v. Kellam, 719 A.2d 792 (Pa.Super. 1998).

The prosecutor’s comment to the jury that the trooper’s
family members were present during the trial because they
care about the outcome of the case was in response to
defense counsel’s comment about the number of police offi-
cers present in the courtroom throughout the trial. The pros-
ecutor was not appealing to the jury’s passion. He was mere-
ly stating the obvious—the trooper’s family was looking for
an answer to the senseless killing of their son and father.
Their presence, along with the presence of the numerous
police officers, throughout the trial was not for the purpose
of intimidating or influencing the jury; rather, it was for the
purpose of showing support for a colleague and a loved one.
As such, this fleeting comment is not grounds for a new trial.

Prejudicial Photographs
The Defendant raises three issues regarding the

Commonwealth’s introduction of photographs of the scene of
the crime and the autopsy of the trooper.

The viewing of photographic evidence in a murder case
is, by its nature, a gruesome task; however, photographs of a
corpse are not inadmissible per se. Commonwealth v. Henry,
706 A.2d 313(Pa. 1997). The Court must conduct a two-step
analysis to determine admissibility: First, the Court must
decide if the photos are inflammatory. If not, they are admis-
sible. If they are inflammatory, the Court must balance the
evidentiary need for the photos against the likelihood that
they will inflame the minds and passions of the jurors.
Where the evidentiary value exceeds the inflammatory dan-
ger, admission is proper. Id.; Commonwealth v. Hetzel, 822
A.2d 747 (Pa.Super. 2003).

During the testimony of Sergeant Mark Lint of the
Carnegie Police Department, the Commonwealth sought to
introduce four (4) 8½ by 11 inch photographs of Trooper
Pokorny at the crime scene. As stated by the Court, “[i]t
shows him lying on the ground with blood around his chin,
nose, eye and on the ground and they are in color and they
are bright red.” (N.T. 10/01/07, pp. 121-123) The photos
were admitted and the Court gave the jury this cautionary
instruction:

…Mr. Tranquilli has some photographs which
we’re going to utilize with the Sergeant here.
They’re photos, at least, in part, of the scene.

Several of the photos show the body of Corporal
Pokorny, and they are clearly not pleasant to look
at. But they are admitted because of their asserted
evidentiary value in helping to flesh out certain
issues that are in controversy here and for that rea-
son they are admitted.

The fact that you are going to see them—they’re
utilized for that limited purpose—is to help you
understand the facts in the case. The fact that they
are unpleasant photos should not in any way cause
any emotion or visceral response to well up in you
to cause you to take or advance any negative infer-
ence either against Mr. Mollett or the
Commonwealth.

I would urge you to take those photos in evidence
with that cautionary instruction.

(N.T. 10/01/07, pp. 123-124)

During the testimony of State Trooper Richard Hunter,
who attended and photographed the autopsy of Corporal
Pokorny, the Commonwealth sought to introduce photo-
graphs of the autopsy for the purpose of showing the entry
and exit wounds to the trooper’s body. After a discussion at
sidebar, the photographs were admitted. (N.T. 10/03/07, pp.
62-68) The Court gave the jury a second cautionary instruc-
tion as follows:

…You’re about to see, members of the jury, some
autopsy photos which as I stated to at least one of
the other exhibits are arguably clearly unpleasant
to look at. They are admitted, however, for a limit-
ed purpose in this case to assist you in determining
some of the evidence in this case and the issues in
this case.

You should not, regardless of how unpleasant you
may find several of these photos—you should not,
once again, allow the fact that it stirs up any emo-
tion in you to come down to the detriment in any
negative sense to either Mr. Mollett or the
Commonwealth. They will be admitted for a some-
what limited purpose and I would ask you to accept
the evidence in that light.

(N.T. 10/03/07, pp. 70-71)

During the testimony of Dr. Vincent DiMaio, who testified
as an expert for the Commonwealth, and referred to several
of the previously admitted photos, the Court again cautioned
the jury.

Finally, the Court gave a specific instruction during the
final jury instructions as follows:

There were a number of photographs introduced in
this case. Some of the autopsy photos and scene
photos (sic) and several times I’ve indicated to you
clearly the photos were unpleasant to look at.

They were admitted, however, to assist you in
showing the scene of the alleged crime and helping
you understand the testimony of the various wit-
nesses who referred to them.

The fact that the photos were unpleasant, members
of the jury, you should not let it stir up your emo-
tions to the prejudice of the defendant. Your verdict
must be based on a rational and fair consideration
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of all of the evidence and not on passion or preju-
dice against the defendant or the Commonwealth or
anyone else associated with this case.

(N.T. 10/23-24/07, pp. 190-191)

Our review of these repeated cautionary instructions con-
vinces us that the jury knew that the admission of the photos
was for a limited purpose. While some of the photos were
very unpleasant to look at, as they depicted a homicide crime
scene and the autopsy of the victim of the homicide, they
were not overly gruesome, nor were they highly inflammato-
ry. Accordingly, as the jury was properly cautioned on more
than one occasion, the Court finds that the evidentiary value
of photos outweighed any inflammatory aspect of them; and
therefore, they were properly admitted.

Commonwealth Expert – Vincent DiMaio
The Defendant alleges two errors with regard to the

Commonwealth’s expert, Vincent DiMaio.

Pennsylvania Rule of Evidence 702 provides as follows:

If scientific, technical or other specialized knowl-
edge beyond that possessed by a layperson will
assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training
or education may testify thereto in the form of an
opinion or otherwise.

As one of the final witnesses, the Commonwealth offered
the testimony of Vincent DiMaio, who is a physician special-
izing in forensic pathology. Dr. DiMaio was qualified as an
expert, without defense objection. Dr. DiMaio testified to the
following conclusions: First, the gunshot wound to the chest
was the first wound, at which time Corporal Pokorny was
standing. That wound would have immediately rendered the
trooper unconscious and as it hit the back of his vertebral
column it would have caused immediate paralysis and he
would have “crumbled like a doll.” Second, at the time of the
second shot, Corporal Pokorny was kneeling down with his
hands up in the air. (N.T. 10/19/07, pp. 47-49)

First, the Defendant alleges that the Court erred in
denying the request for a mistrial on the basis that Dr.
DiMaio testified that Corporal Pokorny was in a kneeling
position with his hands up “in a surrender position.” When
Dr. DiMaio used the term “surrender position,” defense
counsel objected and moved for a mistrial. The request was
denied; however, the Court said to the witness, “[j]ust
describe the physical findings rather than adding your
epiphany.” (N.T. 10/10/07, pp. 47-48) The Court does not
find that this very brief limited usage of the word “surren-
der” was sufficient to warrant a finding that the Defendant
was denied a fair trial, in light of the fact that the jury had
already heard testimony from over sixty (60) witnesses and
observed over three hundred (300) exhibits. A number of
these witnesses and several of the exhibits referenced the
scene of the crime, including the location and positioning of
Trooper Pokorny’s body. As such, the denial of the mistrial
was not error.

Second, the Defendant alleges that Dr. DiMaio’s opinion
was “based on an incomplete consideration of the relevant
facts, including the condition of the clothing worn by
Trooper Pokorny.” The Court disagrees. Dr. DiMaio had suf-
ficient information, including photographs, police reports,
and interviews, provided to him by the Commonwealth on
which to base his opinion. The fact that defense counsel vig-
orously cross-examined Dr. DiMaio with regard to his opin-
ions and conclusions demonstrates the preparation and
expertise of defense counsel, whose goal was to convince the

jury to discount Dr. DiMaio’s testimony. It does not, howev-
er, mean that the witness’s expert testimony should have
been stricken.

Mistrial – Charise Cheatom
The Defendant alleges that the Court erred in denying the

defense request for a mistrial during the testimony of
Charise Cheatom, who was the Defendant’s girlfriend at the
time of the incident. It is within the discretion of the trial
court to determine whether a defendant has been prejudiced
by misconduct or impropriety to the extent that a mistrial is
warranted. Commonwealth v. Stafford, 749 A.2d 489 (Pa.
2000). Also, a mistrial is only warranted where the incident
upon which the motion is based is of such a nature as to deny
the defendant a fair trial. Commonwealth v. Bracey, 662 A.2d
1062, 1071 (Pa. 1995). Commonwealth v. Johnson, 668 A.2d
97, 103 (Pa. 1995).

During the direct examination of Charise Cheatom, the
Defendant’s former girlfriend, defense counsel requested a
mistrial. Counsel complained that the prosecutor was fre-
quently leading not only this witness, but many of his wit-
nesses, which he is not permitted to do. After cautioning the
prosecutor not to lead his witnesses, the Court denied the
request for a mistrial. (N.T. 10/04/07, pp. 153-156) While the
Court agreed with defense counsel that the prosecutor was
leading certain witnesses, it was not to the point that the
Defendant was being denied a fair trial warranting the dras-
tic granting of a request for a mistrial. After reviewing the
trial transcript, the Court finds that this ruling was proper
and not the basis for a new trial.

Cumulative Effect
Finally, the Defendant argues that the cumulative effect

of the “numerous errors” at trial denied him “due process, a
fair trial, the right to present a defense, and the effective
assistance of counsel.” As the Court has found that there
were no errors warranting a new trial, this argument is
rejected. Although defense counsel and the prosecutor often
exchanged barbs during the pre-trial hearings and the four
weeks of trial, the trial, as a whole, was fair and the
Defendant was zealously represented by competent, able
counsel throughout the proceedings.

Conclusion
For the foregoing reasons, the Court finds that the

Defendant is not entitled to an arrest of judgment or a new
trial.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
William George Mayer, III

Probable Cause to Stop Motor Vehicle

Policeman stopped vehicle on knowledge that owner of
vehicle previously had a suspended license. Policeman took
no steps to verify current status of license. Pennsylvania
Motor Vehicle Code allows stopping of vehicle only if
infraction of code is noticed by officer. Stale information
was not adequate to justify stop, and motion to suppress
was granted.

(William F. Barker)

Casey White for the Commonwealth.
Michael P. O’Day, Sr. for Defendant.
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No. CC200718172. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., December 2, 2008—This case is presently

before the court for determination of the defendant’s pretri-
al motion to suppress evidence, for the failure of the prose-
cution to establish that the arresting officer had reasonable
suspicion to stop the defendant’s vehicle. On December 2,
2008, a hearing was conducted on the defendant’s motion.
The facts surrounding the encounter between the police and
the defendant are as follows. On October 6, 2007, at approx-
imately 10:30 p.m., Officer Peterson of the Aspinwall Police
while on patrol observed a black Lexus, license plate YED-
8393. Officer Peterson testified that two to three months
prior to the evening in question, while investigating a hit-
and-run report, he became aware that the owner of this
vehicle had a suspended driver’s license. Utilizing solely
this information which dated back some months, officer
Peterson made a traffic stop of the vehicle. Officer Peterson
also testified that prior to the stop, he could have confirmed
the status of the license within a matter of minutes from the
laptop computer system in his patrol car. There were no
observations of the vehicle to create an independent reason-
able suspicion that a motor vehicle violation had occurred.
In order for a vehicle to be stopped there must be reason-
able grounds to suspect that a violation of the Vehicle Code
has occurred. Commonwealth v. Hamilton, 673 A.2d 915
(Pa. 1996).

In this case the credible portions of the testimony of the
officer Peterson did not form a reasonable basis to stop and
subsequently arrest the defendant. Commonwealth v.
Emeigh, 905 A.2d 995, (Pa.Super. 2006). The belief of the
officer that the owner of the vehicle had a suspended license
was solely based upon his recollection of the dated investiga-
tion, even though it could have easily been verified prior to
the stop of the vehicle. The credible facts concluded by the
court surrounding the stop of the defendant and subsequent
arrest, amount to mere assumptions on the part of the officer
which do not give rise to justification for the stop in this case.
Commonwealth v. Anderson, 753 A.2d 1289 (Pa.Super. 2000).
This Court is inclined to follow the guidance of Anderson,
supra 1130, which notes that the motor vehicle code provides
for suspensions varying anywhere from one day to a person’s
lifetime, depending on the violation. As such, the officer
should have confirmed his suspicions before conducting the
stop of the vehicle. To permit stops and investigative deten-
tions based on this type of stale information, would subject
validly licensed drivers to unwarranted stops and investiga-
tory detentions.

In a hearing on a motion to suppress the court acts as the
fact finder to determine the credibility of witnesses present-
ed and the weight of their testimony. Commonwealth v.
Scavello, 703 A.2d 36 (Pa.Super. 1997), appeal granted,
affirmed, 557 Pa. 429, 734 A.2d 386. In this case the court
acting as the fact finder, found the credible evidence and
reasonable inferences to be drawn therefrom, and absence
of a reasonable suspicion basis linked to the dated informa-
tion, given the totality of the circumstances, insufficient to
stop and subsequently arrest the defendant. Accordingly, the
evidence obtained as a result of the stop of the defendant’s
vehicle, and subsequent arrest thereafter, must be sup-
pressed.

ORDER
AND NOW, to-wit, this 22nd day of December, 2008, it is

hereby ORDERED and DECREED that the Defendant’s
Motion to Suppress is GRANTED; and that any evidence
obtained on October 6, 2007, from the defendant William

George Mayer, III, as a result of the stop of the defendant’s
vehicle and subsequent arrest thereafter, are hereby sup-
pressed and the charges in the within action dismissed.

BY THE COURT:
/s/Bigley, S.J.

Commonwealth of Pennsylvania v.
Andre Neal Hall

Probation Violation—Sentencing

1. Defendant pled guilty to the charge of escape (felony of
the 3rd degree) and received probation for five years with
the requirement that he undergo random drug testing.
During his probation, he tested positive for cocaine, was
charged with retail theft and was ultimately designated a
fugitive when he failed to report to his probation officer.

2. After Defendant pled guilty to retail theft and was sen-
tenced to a period of incarceration of not less than six nor
more than twelve months to be served in alternative housing,
his probation was revoked and he was sentenced to a period
of incarceration of not less than eighteen nor more than thir-
ty-six months.

3. The Court determined defendant required total con-
finement pursuant to 42 Pa. C.S.A. Section 9725 because he
would likely commit another crime during his period of pro-
bation, he needed correctional treatment, and a lower sen-
tence would diminish the seriousness of his crime.

4. The Court has the same sentencing options when con-
sidering a revocation of probation as it did at the time of the
initial sentencing for the underlying crime.

(Mary Ann Acton)

Michael Streily for the Commonwealth.
Ken Snarey for Defendant.

CC No. 200309102. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., December 9, 2008—The appellant, Andre

Neal Hall, (hereinafter referred to as “Hall”), has filed the
instant appeal as a result of the denial of his motion for
reconsideration of the sentence imposed upon him following
a probation violation hearing. In his concise statement of
matters complained of on appeal, Hall has maintained that
the sentence that this Court imposed upon him for his viola-
tion of his period of probation was excessive in light of the
offense for which he was convicted during probation and
the sentence that he received for that conviction and, fur-
ther, that this Court did not take into consideration the
requirements necessary to impose a sentence of total con-
finement.

On February 23, 2004, Hall plead guilty to the charge of
escape, graded as a felony in the third degree, and in
exchange for his plea, received a period of probation of five
years with the requirement that he undergo random drug
screening. On October 19, 2005, Hall was taken into custody
and transported to SCI Greene to complete an unexpired
term of incarceration of ten months and twenty-five days.
When Hall completed his sentence of incarceration, he
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reported to his probation officer on September 14, 2006. He
was given the terms and conditions of his period of proba-
tion and was requested to submit to a drug test on
September 18, 2006, which test was positive for cocaine. He
was then subject to a curfew and was required to attend
Alcoholics Anonymous and Narcotics Anonymous meetings.
On January 6, 2007, he once again tested positive for
cocaine and then was transferred to the electronic monitor-
ing program which permitted him an opportunity to work.
Hall supposedly was working for a construction company,
however, when his employer was contacted, he indicated
that Hall’s work was sporadic and he often did not show up
for work.

On March 14, 2007, Hall’s probation officer was notified
that Hall had been arrested and charged with the crimes of
receiving stolen property and retail theft. Hall was directed
to report to his probation officer and when questioned about
this new arrest, Hall told his probation officer that he had
never been arrested nor had he been charged. He was sched-
uled to report again to his probation officer on April 23, 2007,
however, he never reported and was designated a fugitive.
No further contact was had with Hall until such time as he
was lodged in the Allegheny County Jail on July 11, 2007.

A Gagnon I hearing was held on August 7, 2007, at which
time Hall requested that this hearing be continued until
there was a disposition on the charges of receiving stolen
property and retail theft. Once again, Hall was placed on
electronic monitoring with a curfew and there were numer-
ous violations of that curfew. On September 17, October 29,
and November 28, Hall tested positive for the use of heroin
and cocaine.

On April 4, 2008, Hall entered a plea before the
Honorable John A. Zottola, to the charge of retail theft and
received a sentence of a period of incarceration of not less
than six nor more than twelve months which could be
served in alternative housing. Hall’s probation violation
hearing then was scheduled for May 12, 2008, at which
time his period of probation was revoked and he was sen-
tenced to a period of incarceration of not less than eight-
een nor more than thirty-six months. On May 19, 2008,
Hall’s motion to reconsider his sentence was denied and
from the denial of that motion, Hall filed the instant
appeal.

Hall maintains that this Court in imposing a sentence of
total confinement for a period of eighteen to thirty-six
months, is punishing him for a crime for which he had
already been sentenced. In this regard, Hall maintains that
this Court was not confronted with a situation that required
total confinement pursuant to 42 Pa.C.S.A. §9725. That sec-
tion provides as follows:

§9725. Total confinement

The court shall impose a sentence of total con-
finement if, having regard to the nature and cir-
cumstances of the crime and the history, char-
acter, and condition of the defendant, it is of the
opinion that the total confinement of the defen-
dant is necessary because:

(1) there is undue risk that during a period of
probation or partial confinement the defendant
will commit another crime;

(2) the defendant is in need of correctional
treatment that can be provided most effectively
by his commitment to an institution; or

(3) a lesser sentence will depreciate the serious-
ness of the crime of the defendant.

In reviewing this Section it is clear that the Court must
make a determination that it is likely that the defendant
will commit another crime during his period of probation
and that he needs correctional treatment and that a lesser
sentence will diminish the seriousness of his crime.
Additionally, Hall maintains that this Court did not consid-
er the factors set forth in 42 Pa.C.S.A. §9771 in making a
decision to revoke Hall’s period of probation and impose a
sentence of incarceration. Hall’s contentions that this
Court did not consider the factors necessary to revoke his
period of probation and impose a sentence of incarceration
and that his current sentence was the penalty for a crime
for which he has already been sentenced are clearly with-
out merit.

This Court was provided with the information from
Hall’s probation officer that he repeatedly tested positive
for the use of cocaine and opiates, demonstrating an ongo-
ing and continuous use of those controlled substances
which caused him to repeatedly miss appointments with
this probation officer until such time as he was designated
to be a fugitive and a warrant had to be issued for his
arrest. This continued use of opiates and his failure to
report, demonstrated his cavalier attitude toward his sen-
tence of probation and underscored his disrespect for this
Court and the criminal justice system. Even when given
the opportunity to be placed on electronic monitoring, Hall
had numerous curfew violations and then became a fugi-
tive when he failed to report to his employer and his pro-
bation officer.

This Court was fully aware that Judge Zottola had sen-
tenced Hall to a period of incarceration of not less than six
nor more than twelve months to be served in alternative
housing for his plea of guilty to the charge of retail theft
but did not factor that sentence into the sentence that it
imposed after revoking his period of probation. Hall’s sen-
tence for his plea of guilty to the charge of retail theft only
acknowledged that he continued to commit crimes while
out on probation because of his continuous use of illegal
substances. In revoking his period of probation and in
fashioning a sentence for that revocation, this Court took
into consideration the facts that he committed other
crimes during his period of probation, that he had failed to
abide by the rules of his period of probation, that he con-
tinued to use and abuse illegal substances, and that he
would not report to his probation officer leading one to
conclude that had he reported he would once again fail
another drug test.

As noted in 42 Pa. C.S.A. §9771, when a hearing is sched-
uled on a request for revocation of a period of probation, the
Court has the same sentencing options that it did at the time
that it initially sentenced for the underlying crime. In this
regard Hall’s sentencing guidelines for the charge of escape
were twenty-one months in the mitigated range, twenty-
seven to forty in the standard range, and forty-six in the
aggravated range. His sentence of eighteen to thirty-six
months is below the mitigated range. This Court considered
that Hall had committed new crimes during his period of
probation, that he continued to use controlled substances,
that he failed to abide by the curfew conditions imposed
upon him, that he failed to report and that his attitude
showed a general disrespect for this system in fashioning his
sentence. Contrary to Hall’s claims, this Court took into con-
sideration all of the factors set forth in the Sentencing Code
in deciding to revoke his period of probation and impose a
sentence of total confinement.

Cashman, J.

Dated: December 9, 2008
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Commonwealth of Pennsylvania v.
Robert Lee Allen

Probable Cause for Arrest—Evidence Insufficient to Support
Verdict—Verdict Against Weight of Evidence

“Total circumstances approach” is required to determine
probable cause for arrest. Not every unidentified property
exchange on a street corner gives rise to probable cause.
Experience of police officer and reputation of locality of
incident provided extra circumstances to justify arrest.

(William F. Barker)

Michael Streily for the Commonwealth.
Patrick Nightingale for Defendant.

No. CC200512659. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., December 19, 2008—On August 14, 2007,

the appellant, Robert Lee Allen, (hereinafter referred to as
“Allen”), was found guilty of two counts of delivery of a con-
trolled substance, two counts of possession with intent to
deliver a controlled substance, two counts of possession of a
controlled substance, one count of tampering with evidence,
and one count of criminal conspiracy. A presentence report
was ordered and after receipt and review of that presen-
tence report, Allen was sentenced to a period of incarcera-
tion of not less than three nor more than six years, to be fol-
lowed by a four year period of probation during which Allen
was to undergo random drug screening. Allen filed a pro se
post-sentencing motion, which included a motion for modi-
fication of his sentence, a motion to proceed in forma pau-
peris, a motion for the appointment of counsel, and he filed
an appeal to the Superior Court. This Court granted his
motion for the appointment of counsel and appointed his
current appellate counsel, Patrick Nightingale, (hereinafter
referred to as “Nightingale”). Nightingale then filed a
motion seeking to reinstate his appellate rights and when
that motion was granted, the pro se appeal to the Superior
Court was discontinued.

Allen’s current appellate counsel filed a motion for judg-
ment of acquittal, a motion for a new trial, and a motion to
modify his sentence, which motions, after a hearing, were
denied. It is from the denial of these motions and the impo-
sition of his sentence that the instant appeal has been filed.

Allen was directed pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b), to file a concise statement of
matters complained of on appeal and, in complying with that
directive, Allen has suggested that this Court erred when it
denied this suppression motion since there was no probable
cause for his arrest, that the evidence was insufficient to sus-
tain the verdicts that were rendered in his case and, finally,
that the verdicts that were rendered were against the weight
of the evidence that was presented.

On March 26, 2005, Detective Brock Covington, (here-
inafter referred to as “Covington”), of the Pittsburgh Police
was a part of a drug suppression task force that was working
in the Hill District of the City of Pittsburgh. Covington’s
responsibility was to work surveillance and inform other
members of the drug suppression team of any possible drug
transactions. Covington, while in a concealed location, had a
full view of a section of Centre Avenue in the Hill District.
Covington was using a pair of binoculars in performing his
surveillance duties.

Shortly after noon on March 26, 2005, he observed Allen,
who had on a black and yellow Pittsburgh Pirate jacket,
walking along the 2100 block of Centre Avenue with a

female, who was dressed in a green jacket. Covington
noticed that Allen had a white plastic bag in his hand and
that Allen reached into the bag and pulled out several red
and black balloons, which he believed contained heroin.
Allen then handed the white plastic bag to the female, who
was later identified as Jacqueline Mitchell, (hereinafter
referred to as “Mitchell”) and he also gave her one small
black balloon and one small red balloon. Covington testified
that his view of this transaction was unobstructed since
there were no other people around these two individuals.
Mitchell took the balloons and then placed them in her
mouth when Covington radioed his partners that he had
observed a drug transaction go down and requested that they
apprehend Mitchell and Allen.

Detective Bradley Walker, (hereinafter referred to as
“Walker”), approached Allen and Mitchell, at which point
Allen attempted to flee from the scene. The officers who
were pursuing Allen observed that he had taken the remain-
der of the balloons that he had in his hand and inserted them
in his mouth in an attempt to swallow them. Other undercov-
er detectives ran after Allen, eventually tackling him, and
Allen was subsequently placed under arrest and he was
searched and, as a result of that search, one thousand thirty-
five dollars was recovered from various pockets in his pants,
two cell phones were recovered, and a clear plastic baggie,
which was empty. At the scene, Allen was asked if he want-
ed to have any medical attention because of the balloons that
he swallowed and he indicated that he did not.

Walker approached Mitchell and stuck out his hand indi-
cating to her that he wanted her to spit out whatever she had
in her mouth. When she complied, she spit out two balloons
that contained heroin and cocaine. In addition to those two
balloons, Walker recovered a white plastic shopping bag
that contained over one hundred sixty black and red bal-
loons containing heroin and cocaine. No money was found
on Mitchell, nor did she have a cellular phone. Covington
and Walker testified that it was not uncommon for the
junkie or user of a controlled substance to be employed as a
touter by the dealer. They believe that Mitchell was, in fact,
a touter, and that she was being paid by Allen to not only
make delivery of the drugs that Allen was selling but, also,
to hold his stash so that in the event an arrest was made,
that Allen would not be in the possession of any significant
quantity of drugs.

Allen’s trial counsel filed a motion to suppress which was
predicated on his belief that the police did not have probable
cause to arrest and subsequently to search both Allen and
Mitchell. In Commonwealth v. Wells, 916 A.2d 1192, 1194-
1195 (Pa.Super. 2007), the Pennsylvania Superior Court set
forth the standard of review for the denial of a motion to sup-
press as follows:

The role of this Court in reviewing the denial
of a suppression motion is well established:

An appellate court’s standard of review in
addressing a challenge to a trial court’s denial
of a suppression motion is limited to determin-
ing whether the factual findings are supported
by the record and whether the legal conclusions
drawn from those facts are correct. Since the
prosecution prevailed in the suppression court,
we may consider only the evidence of the pros-
ecution and so much of the evidence for the
defense as remains uncontradicted when read
in the context of the record as a whole. Where
the record supports the factual findings of the
trial court, we are bound by those facts and may
reverse only if the legal conclusions drawn
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therefrom are in error.

Commonwealth v. Stevenson, 894 A.2d 759, 769
(Pa.Super. 2006) (citation omitted). Although we
are bound by the factual and the credibility deter-
minations of the trial court which have support in
the record, we review any legal conclusions de
novo. Commonwealth v. George, 878 A.2d 881, 883
(Pa.Super. 2005), appeal denied, 586 Pa. 735, 891
A.2d 730 (2005).

To be lawful, an arrest must be supported by
probable cause to believe that a crime has been
committed by the person who is to be arrested.
Commonwealth v. Holton, 906 A.2d 1246, 1249
(Pa.Super. 2006). A police officer must make a com-
mon sense decision whether there is a fair proba-
bility that a crime was committed by the suspect.
Id. Whether probable cause exists is a highly fact-
sensitive inquiry that must be based on the totality
of the circumstances as viewed through the eyes of
a prudent, reasonable, cautious police officer guid-
ed by experience and training. Commonwealth v.
Clark, 558 Pa. 157, 164, 735 A.2d 1248, 1252 (1999);
Holton, supra at 1249; Commonwealth v. Nobalez,
805 A.2d 598, 600 (Pa.Super. 2002). “[P]robable
cause does not involve certainties, but rather the
factual and practical considerations of everyday
life on which reasonable and prudent [human
beings] act.” Commonwealth v. Wright, 867 A.2d
1265, 1268 (Pa.Super. 2005), appeal denied, 583 Pa.
695, 879 A.2d 783 (2005), cert. denied, 546 U.S.
1104, 126 S.Ct. 1047, 163 L.Ed.2d 879 (2006) (cita-
tion and internal quotation omitted).

Our case law is replete with decisions address-
ing probable cause for arrest in the context of drug
trafficking on public streets. It is well-established
that not every transaction involving unidentified
property exchanged on a street corner gives rise to
probable cause for arrest. Commonwealth v. Colon,
777 A.2d 1097, 1102 (Pa.Super. 2001). However,
when certain other factors are present, police offi-
cers may be justified in concluding that the trans-
action is drug-related, and hence that probable
cause for arrest exists. Id. (citing Commonwealth v.
Lawson, 454 Pa. 23, 28-29, 309 A.2d 391, 394
(1973)). It is important to view all of the facts and
the totality of the circumstances in order to avoid
rendering a decision that is “totally devoid of [the]
commonsensical inferences [that are] drawn by
trained police officers with regard to drug activity.”
Id. (citation omitted).

That Court made reference to two cases demonstrating its
totality of circumstances approach. In Commonwealth v.
Nobalez, 805 A.2d 598 (Pa.Super. 2002), an experienced
police officer was on routine patrol in a high drug neighbor-
hood and observed what he believed to be a drug transaction.
He saw one individual approach another, hand him some
money and in return receive an object. The officer left his
patrol vehicle approached the two individuals, at which point
the buyer of the controlled substances fled. The seller was
subsequently arrested and during his search, numerous
packets of crack cocaine were found on him. The Trial Court
granted the motion to suppress, however, the Superior Court,
in reversing that decision, cited that this transaction took
place in an area known for high drug activity, the extensive
experience of the arresting police officer, and the flight of
the purchaser of the controlled substance.

That Court also made reference to the case of the
Commonwealth v. Stroud, 699 A.2d 1305 (Pa.Super. 1997). In
that case, a highly experienced police officer was doing
nighttime drug surveillance and suppression when he
noticed an individual accept money from two other individ-
uals in exchange for objects that he gave to them. After the
completion of these transactions, the suspected drug dealer
reached into his shoe and took out objects and placed them
in his pocket. He then went to his car, grabbed additional
objects and put them in his shoe and went back to the street
corner that was the subject of numerous complaints in the
neighborhood as being an area of high drug activity. The
defendant’s counsel filed a motion to suppress, which motion
was granted; however, in reversing that decision, the
Superior Court employed the totality of the circumstances
test, noting in particular the extensive experience of the
police officer who was engaged in nighttime surveillance
using binoculars, and the fact that he was doing so in an area
of high drug traffic and which was confirmed by his obser-
vation of several drug transactions.

In Allen’s case, the facts are virtually identical to those
in the Commonwealth v. Stroud, supra. Covington had an
unobstructed view of the 2100 block of Centre Avenue, which
was in a high drug traffic area. His surveillance of that area
was aided by his use of binoculars. Even though he was using
binoculars when he first observed Allen and Mitchell, they
were no more than sixty feet away from him and they were
walking toward him. He had an unobstructed view of their
activities since there were no other individuals around
either Mitchell or Allen. He saw Allen holding a white bag
and then go into that white bag and retrieve a black balloon
and a red balloon, which he gave to Mitchell who placed
those balloons in her mouth and took several other black and
red balloons and kept them in his hand and then turned over
the white plastic shopping bag to Mitchell. When the under-
cover detectives approached Mitchell and Allen to arrest
them for their drug activity, Allen fled the scene and while in
flight, swallowed the remaining balloons that he had.
Mitchell had no money on her, had no cell phone and had no
use paraphernalia; whereas, Allen had two cell phones and
one thousand thirty-five dollars, which he alleged he won in
a crap game.

Using the totality of the circumstances analysis as set
forth in Commonwealth v. Wells, supra it is clear that there
is an experienced police officer doing drug surveillance,
using binoculars who had an unobstructed view of a drug
transaction occurring between a drug dealer and junkie, as
she was described by Walker as he had arrested her on prior
occasions for her drug use, and the significant quantity of
drugs1 that were eventually recovered, clearly demonstrate
the activity in which Allen was engaged. It is abundantly
clear that the police officers effectuating the arrest of Allen
and Mitchell had more than sufficient probable cause to sus-
pect that they were engaged in drug activity.

Allen next maintains that the evidence was insufficient to
support the verdicts that were rendered in this case and also
suggest that these verdicts were against the weight of the
evidence. Allen properly preserved his right to raise the
claim that the verdicts were against the weight of the evi-
dence since he did file a post-sentencing motion with this
Court raising that issue. The difference between these two
claims is significant since if a determination would be made
that the verdicts were against the weight of the evidence, the
defendant would be entitled to a new trial; whereas, if a
determination was made that the evidence was insufficient
to support the verdicts, the defendant would be discharged
and any reprosecution would be barred by the double jeop-
ardy clauses of the United States Constitution and the
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Pennsylvania Constitution.
In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745

(2000), the Pennsylvania Supreme Court set forth the stan-
dards for review of these two claims as follows:

Appellant’s remaining claim of error is that the
Superior Court misstated the standard of review
for a weight of the evidence claim. The standard of
review refers to how the reviewing court examines
the question presented. Morrison, 646 A.2d at 570.
Appellant asserts that the Superior Court improp-
erly interjected sufficiency of the evidence princi-
ples into its analysis and thus adjudicated the trial
court’s exercise of discretion by an incorrect
measure.

In order to address this claim we find it necessary
to delineate the distinctions between a claim chal-
lenging the sufficiency of the evidence and a claim
that challenges the weight of the evidence. The dis-
tinction between these two challenges is critical. A
claim challenging the sufficiency of the evidence, if
granted, would preclude retrial under the double
jeopardy provisions of the Fifth Amendment to the
United States Constitution, and Article I, Section 10
of the Pennsylvania Constitution, Tibbs v. Florida,
457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982);
Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604
(1983), whereas a claim challenging the weight of
the evidence if granted would permit a second trial.
Id.

A claim challenging the sufficiency of the evidence
is a question of law. Evidence will be deemed suffi-
cient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt. Commonwealth v. Karkaria, 533 Pa.
412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to
the physical facts, in contravention to human expe-
rience and the laws of nature, then the evidence is
insufficient as a matter of law. Commonwealth v.
Santana, 460 Pa. 482, 333 A.2d 876 (1975). When
reviewing a sufficiency claim the court is required
to view the evidence in the light most favorable to
the verdict winner giving the prosecution the ben-
efit of all reasonable inferences to be drawn from
the evidence. Commonwealth v. Chambers, 528 Pa.
558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the ver-
dict is contrary to the weight of the evidence, con-
cedes that there is sufficient evidence to sustain the
verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial
court is under no obligation to view the evidence in
the light most favorable to the verdict winner.
Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An alle-
gation that **752 the verdict is against the weight
of the evidence is addressed to the discretion of the
trial court. Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177 (1994). A new trial should not be
granted because of a mere conflict in the testimony
or because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.
A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is

against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court
found the following explanation of the critical
distinction between a weight and sufficiency
review noteworthy: When a motion for new trial
is made on the ground that the verdict is con-
trary to the weight of the evidence, the issues
are far different…. The [trial] court need not
view the evidence in the light most favorable to
the verdict; it may weigh the evidence and in so
doing evaluate for itself the credibility of the
witnesses. If the court concludes that, despite
the abstract sufficiency of the evidence to sus-
tain the verdict, the evidence preponderates
sufficiently heavily against the verdict that a
serious miscarriage of justice may have
occurred, it may set aside the verdict, grant a
new trial, and submit the issues for determina-
tion by another jury.

In viewing the evidence in the light most favorable to the
Commonwealth as the verdict-winner, it is clear that the evi-
dence was more than sufficient to support the verdicts that
were rendered in this case. As previously noted, Covington
had an unobstructed view of Allen and Mitchell, which view
was aided by his use of binoculars, that he observed a drug
transaction that occurred when Allen pulled several red and
black balloons out of a white plastic bag and gave them to
Mitchell and, ultimately, gave her the white plastic bag and,
when he was approached by the police, he fled from the
scene. Similarly, it is also clear that the verdicts were not
against the weight of the evidence for they do not shock the
conscious of this Court so as to require the granting of a new
trial. The evidence in this case clearly dictated what the ver-
dicts should be and the appropriate verdicts of guilty were
properly rendered.

Cashman, J.

Dated: December 19, 2008

1 One hundred sixty-eight individual balloons were recov-
ered, seventy-seven red, knotted balloons contained three
point five seven grams of cocaine, and ninety-one black,
knotted balloons contained seventeen point eighty-two
grams of heroin.

Commonwealth of Pennsylvania v.
Joshua Richard Thompson

Modification of Sentence

Defendant was sentence to 2-4 years with option of
attending “Boot Camp” program for possession with intent to
deliver a controlled substance. Due to outstanding legal mat-
ters in Ohio, Defendant was not eligible for immediate place-
ment in Boot Camp. Defendant was eventually denied Boot
Camp and sent to state correctional facility. Defendant
alleged sentence must be modified as Boot Camp was inte-
gral part of his entering a plea of guilty. Court record estab-
lished that Defendant knew that Boot Camp was a possibili-
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ty and that Defendant could be denied entry into the pro-
gram; thus, there were no grounds for reopening the sen-
tence after 120 day appeal period had expired.

(William F. Barker)

Michael Streily for the Commonwealth.
Ken Snarey for Defendant.

No. CC200604884. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., December 23, 2008—On October 12, 2006,

the appellant, Joshua Richard Thompson, (hereinafter
referred to as “Thompson”), entered pleas of guilty to the
charges of possession with intent to deliver a controlled sub-
stance and possession of a controlled substance. This Court,
pursuant to a plea agreement, sentenced Thompson to a peri-
od of incarceration of not less than two nor more than five
years with a recommendation that that sentence of incarcer-
ation be served through the Boot Camp Program.1 This
agreed upon sentence was reached after the Commonwealth
waived the mandatory2 three to six year sentence in
exchange for Thompson’s plea since at the time of
Thompson’s arrest he was in possession of twenty-seven
point five two grams of crack cocaine.

Although Thompson was sentenced on October 12, 2006,
he was not immediately transported to the diagnostic facili-
ty located at SCI Camp Hill since he had unresolved pending
charges in Ohio. At the time of sentencing, Thompson’s
counsel indicated that they were attempting to resolve those
as soon as possible and that Thompson would waive his right
of extradition so as to facilitate the disposition of those
charges in Ohio. The Department of Corrections by its rules
would not take anyone into the Boot Camp Program if there
are unresolved or pending charges and they must be con-
cluded prior to any consideration being given to the recom-
mendation for Boot Camp. At some time, Thompson was
transported to SCI Camp Hill and after his evaluation and
classification, he was denied Boot Camp.

On October 24, 2006, Thompson filed a pro se motion to
reconsider his sentence. His current appellate counsel was
appointed to represent him in connection with this pro se
motion and he filed a petition for post-conviction relief
requesting that Thompson’s appellate rights be reinstated,
which petition was granted on July 11, 2008. Pursuant to
Pennsylvania Rule of Criminal Procedure 720,3 Thompson’s
current counsel filed a motion seeking to modify his sen-
tence and to reduce the sentence from a period of incarcer-
ation of not less than two nor more than five years to a sen-
tence of a period of incarceration of not less than two nor
more than four years. The reasons for this request were that
Thompson was denied entry into the Boot Camp Program
and that when he reached his minimum period of incarcera-
tion of two years, he was denied parole. In that motion seek-
ing to modify his sentence, Thompson also asked that he be
given sixty days to amend his motion in order to be able to
determine why Thompson had not been permitted entry into
the Boot Camp Program.

Thompson’s motion to modify his sentence was denied by
operation of law pursuant to Pennsylvania Rule of Criminal
Procedure 720(b)(3)(a). Although Thompson was given the
opportunity to determine why he had not been permitted
entry into the Boot Camp Program, he never advised this
Court whether or not he ever ascertained the reason for his
denial. As a result of the denial of his post-sentencing
motion, Thompson has filed the instant appeal. In his state-
ment of matters complained of on appeal, Thompson has set
forth one claim of error, that being whether or not this Court

erred in failing to grant his motion for modification of his
sentence since the original plea agreement envisioned a
period of incarceration of two to five years to be served in
the Boot Camp Program and he was not admitted into that
Program and that the recommendation for Boot Camp was
an integral part of his plea of guilty.

The problem with Thompson’s current contention is that
although the Boot Camp Program was a recommendation
for his plea agreement, it ignores the record that was cre-
ated in this case. At the time of the entry of his plea, this
Court advised him that the Commonwealth was waiving a
three to six year mandatory sentence in exchange for a sen-
tence of incarceration of two to five years with the recom-
mendation that it be served through the Boot Camp
Program. This Court further advised Thompson that the
recommendation for Boot Camp was nothing more than
that, a recommendation.

THE COURT: Now, the recommendation for boot
camp is precisely that. It’s a recommendation. I
can’t enforce [sic] the Department of Corrections
to enroll you in the Boot Camp Program. I can rec-
ommend they do that. They do not have to accept
my recommendation. Do you understand that?

THE DEFENDANT: Yes.

Plea & Sentencing Transcript, p. 9, lines 13-21.

This Court then advised Thompson that once he was sen-
tenced he would be transported to SCI Camp Hill for the pur-
pose of being classified and that he would undergo a series
of tests which included a physical, an IQ test, and a drug test
to make the determination as to whether or not he was qual-
ified. (Plea & Sentencing Transcript, page. 10). This Court
further advised Thompson that if he was accepted into the
Boot Camp Program and that he violated any of the terms
and conditions of that program, that he would be removed
from the program and returned to the state correctional sys-
tem to serve the remainder of his sentence. (Plea &
Sentencing Transcript, page 11). This Court further advised
Thompson as to what would happen to him if he would be
accepted into the Boot Camp Program and what would hap-
pen to him if he were not accepted into the Boot Camp
Program.

THE COURT: …

All right. Mr. Thompson, if you are accepted into
the Boot Camp Program, and you successfully com-
plete that program, you will be paroled from your
sentence at the expiration of that Boot Camp
Program, which is approximately six months. You
will serve the balance of your sentence on parole.

If you are not accepted into the program or if
you’re[sic] accepted into the program then
returned from that program to the State
Correctional Institution, you would serve the bal-
ance of your sentence in the State Correctional
Institution, one of the 26 that are across this
Commonwealth. Understand that?

THE DEFENDANT: Yes.

Plea & Sentencing Transcript, pp. 12-13, lines 16-11.

This Court specifically advised Thompson that if he was not
accepted into the Boot Camp Program, he would serve his
sentence of incarceration in a state correctional institution
and Thompson acknowledged to this Court that he under-
stood that he would be serving the balance of his sentence in
a state correctional institution if he were not accepted. It is
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unquestioned throughout the entire course of his plea and
subsequent sentencing, that Thompson knew and understood
that the recommendation for boot camp was precisely that, a
recommendation. It is also unquestioned that Thompson
knew that if the recommendation was not accepted that he
would serve his sentence of incarceration in a state correc-
tional institution.

This Court did not err in denying Thompson’s motion for
modification of his sentence because the Boot Camp
Program was not a part of the plea agreement. The plea
agreement that was effected in this case was a sentence of
incarceration of less than the mandatory minimum sentence
of three to six years. The boot camp recommendation was
only a recommendation as to where Thompson’s period of
incarceration was to be served and the benefits that would
be accruing to him as a result of the acceptance in that
Program. The fact that he was not accepted into that
Program in no way implicated the voluntariness of his plea,
nor did it change the fact that a plea agreement had been
reached.

As previously noted, Thompson’s motion to modify his
sentence was denied by operation of law since more than
one hundred twenty days had passed since the filing of
that motion. The reason that it was denied by operation of
law is that Thompson’s counsel requested an additional
sixty days to find out why Thompson had been refused
entry into the Boot Camp Program, which request was
granted. Despite two requests by this Court of his counsel
prior to the expiration of the one hundred twenty day peri-
od, this Court never received any response as to what, if
any, reason was given for Thompson’s denial into the Boot
Camp Program. What Thompson’s motion for modification
is attempting to do, is renegotiate his sentence in light of
the fact that the Department of Corrections did not accept
a boot camp recommendation. Thompson already renego-
tiated his sentence once when the Commonwealth waived
the mandatory three to six year sentence. The refusal of
the Department of Corrections to grant Thompson entry
into the Boot Camp Program does not entitle him to a mod-
ification of his sentence and, accordingly, even if the sen-
tence was denied by operation of law, it was denied as a
result of the inaction of Thompson and the lack of merit of
his request for modification.

Cashman, J.

Dated: December 23, 2008

1 61 P.C.S.A. §§1121-1129.
2 18 P.C.S.A. §7508(a)(3)(ii).
3 Rule 720. Post-Sentence Procedures; Appeal

(A) Timing. (1) Except as provided in paragraphs (C) and
(D), a written post-sentence motion shall be filed no later
than 10 days after imposition of sentence. (2) If the defen-
dant files a timely post-sentence motion, the notice of appeal
shall be filed:

(a) within 30 days of the entry of the order deciding the
motion;

(b) within 30 days of the entry of the order denying the
motion by operation of law in cases in which the judge fails
to decide the motion; or

(c) within 30 days of the entry of the order memorializing the
withdrawal in cases in which the defendant withdraws the
motion.

(3) If the defendant does not file a timely post-sentence

motion, the defendant’s notice of appeal shall be filed within
30 days of imposition of sentence, except as provided in
paragraph (A)(4). (4) If the Commonwealth files a timely
motion to modify sentence pursuant to Rule 721, the defen-
dant’s notice of appeal shall be filed within 30 days of the
entry of the order disposing of the Commonwealth’s motion.
(B) Optional Post-Sentence Motion. (1) Generally.

(a) The defendant in a court case shall have the right to make
a post-sentence motion. All requests for relief from the trial
court shall be stated with specificity and particularity, and
shall be consolidated in the post-sentence motion, which may
include:

(i) a motion challenging the validity of a plea of guilty or nolo
contendere, or the denial of a motion to withdraw a plea of
guilty or nolo contendere;

(ii) a motion for judgment of acquittal;

(iii) a motion in arrest of judgment;

(iv) a motion for a new trial; and/or

(v) a motion to modify sentence.

(b) The defendant may file a supplemental post-sentence
motion in the judge’s discretion as long as the decision on the
supplemental motion can be made in compliance with the
time limits of paragraph (B)(3).

(c) Issues raised before or during trial shall be deemed pre-
served for appeal whether or not the defendant elects to file
a post-sentence motion on those issues.

(2) Trial Court Action.

(a) Briefing Schedule. Within 10 days after a post-sentence
motion is filed, if the judge determines that briefs or memo-
randa of law are required for a resolution of the motion, the
judge shall schedule a date certain for the submission of
briefs or memoranda of law by the defendant and the
Commonwealth.

(b) Hearing; Argument. The judge shall also determine
whether a hearing or argument on the motion is required,
and if so, shall schedule a date or dates certain for one or
both.

(c) Transcript. If the grounds asserted in the post-sentence
motion do not require a transcript, neither the briefs nor
hearing nor argument on the post-sentence motion shall be
delayed for transcript preparation.

(3) Time Limits for Decision on Motion. The judge shall not
vacate sentence pending decision on the post-sentence
motion, but shall decide the motion as provided in this para-
graph.

(a) Except as provided in paragraph (B)(3)(b), the judge
shall decide the post-sentence motion, including any supple-
mental motion, within 120 days of the filing of the motion. If
the judge fails to decide the motion within 120 days, or to
grant an extension as provided in paragraph (B)(3)(b), the
motion shall be deemed denied by operation of law.

(b) Upon motion of the defendant within the 120-day dispo-
sition period, for good cause shown, the judge may grant one
30-day extension for decision on the motion. If the judge fails
to decide the motion within the 30-day extension period, the
motion shall be deemed denied by operation of law.

(c) When a post-sentence motion is denied by operation of
law, the clerk of courts shall forthwith enter an order on
behalf of the court, and, as provided in Rule 114, forthwith
shall serve a copy of the order on the attorney for the
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Commonwealth, the defendant’s attorney, or the defendant if
unrepresented, that the post-sentence motion is deemed
denied. This order is not subject to reconsideration.

(d) If the judge denies the post-sentence motion, the judge
promptly shall issue an order and the order shall be filed and
served as provided in Rule 114.

(e) If the defendant withdraws a post-sentence motion, the
judge promptly shall issue an order memorializing the with-
drawal, and the order shall be filed and served as provided
in Rule 114.

(4) Contents of Order. An order denying a post-sentence
motion, whether issued by the judge pursuant to paragraph
(B)(3)(d) or entered by the clerk of courts pursuant to para-
graph (B)(3)(c), or an order issued following a defendant’s
withdrawal of the post-sentence motion, shall include notice
to the defendant of the following:

(a) the right to appeal and the time limits within which the
appeal must be filed;

(b) the right to assistance of counsel in the preparation of the
appeal;

(c) the rights, if the defendant is indigent, to appeal in forma
pauperis and to proceed with assigned counsel as provided
in Rule 122; and

(d) the qualified right to bail under Rule 521(B).

Commonwealth of Pennsylvania v.
John Fuller

Miranda Rights—Photo Array—911 Tape

1. Defendant was found guilty of first degree murder fol-
lowing a jury trial. Defendant asserted error regarding
Miranda rights violations, improper photo array, improper
admission of 911 tape, insufficient evidence and verdict
against the weight of the evidence.

2. Defendant claimed that he did not knowingly and vol-
untarily waive his right to remain silent and right to counsel.
The Court found credible the testimony of the detective who
interviewed the defendant after the detective provided him
with a Miranda Rights form which was read to him, complet-
ed with the defendant’s own words and signed by the defen-
dant. The detective testified that at no time did the defendant
request an attorney or invoke the right to remain silent.
Defendant also claimed that he could not voluntarily waive
his rights because he had engaged in drinking and drug use,
which was disclosed to the detectives. The detectives testi-
fied that nothing in defendant’s demeanor or behavior
revealed that he was under the influence, and he gave
responsive answers, did not stumble or stagger or slur his
speech.

3. The Court found the photo array was proper, despite
defendant’s claims that it was suggestive by being shown to
three witnesses who resided together. While the witnesses
did reside together, they were separately shown the photo
array and did not have a chance to confer with each other.

4. The Court found that the 911 tape of an anonymous
caller stating the assailant’s name was “John” was admissi-
ble non-testimonial hearsay. The Commonwealth cited Davis

v. Washington, 547 US 813 (2006) which held that “state-
ments are non-testimonial when made in course of police
investigation…to enable police assistance to meet an ongoing
emergency.”

(Angel L. Revelant)

Rob Schupansky for the Commonwealth.
Carrie L. Allman for Defendant.

No. CC200700700. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., December 29, 2008—The defendant was

charged at CC 200700700 with one (1) count of Criminal
Homicide, 18 Pa.C.S. §2501(a), as amended. A jury trial was
held March 4-10, 2008, after which the jury returned a ver-
dict of guilty of criminal homicide, first-degree murder. The
defendant filed a Motion for a New Trial on May 16, 2008,
which was denied after a hearing on June 12, 2008. This
timely appeal followed.

The defendant filed his Statement of Errors Complained
of on Appeal which raises five (5) issues (referenced as a–e
below).

a. Defendant claims that “[T]he Court erred in failing to
suppress the statements made by Mr. Fuller to the police
officer where the Commonwealth did not establish that the
statements were made after a knowing and voluntary waiver
of his right to remain silent and his right to have counsel
present. As Mr. Fuller was not adequately apprised of his
Miranda warnings his statement must be suppressed under
the United States and Pennsylvania Constitutions.”

Detective Bolin credibly testified that when the
defendant was brought in:

“[H]e was placed inside an interview room, num-
ber 229, at the Homicide Office. He was prelimi-
narily asked if he needed anything. If he needed to
go to the restroom or a drink, which he declined.
He was advised that he was under arrest for crim-
inal homicide and advised of the nature of the
charges.” (Jury Trial Transcript, hereinafter “JT,”
p. 13-14).

Detective Bolin further credibly testified that he provid-
ed defendant with a City of Pittsburgh Bureau of Police
Miranda Rights Form, supplied him with a form which had
the answers filled in by the Detective in the defendant’s own
words. (JT, p. 14-15). Detective Bolin was specifically asked:

Q. When the answers were given to you, you filled
in exactly what he told you?

A. Yes, sir.

Q. Now, with respect to the first answer, you wrote
yes because he did indicate to you that he would
answer questions?

A. That is correct.

Q. Did he sign it?

A. Yes, he did. (JT, p. 15).

Detective Nutter credibly testified that Exhibit 1 was “the
City of Pittsburgh Bureau of Police Miranda Rights Form of
John Fuller. The affidavit of probable cause with his biogra-
phical information and his rights and entitlements. He
answered yes to all and his signature appears there and
Detective Bolin’s signature and my signature.” (JT, p. 28).
He further credibly testified that the form was read to the
defendant by Detective Bolin and that the defendant’s
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answer “word for word were documented on that form.” (JT,
p. 28). Detective Nutter further testified that the defendant
signed the form in his presence. (JT, p.28-29).

Next, defendant raises the claim that he had asked for an
attorney and the officers did not comply with his request.
Detective Bolin credibly testified as follows:

Q. Now, when you asked him about waiving his
right to have counsel present, he indicated that he
would speak to you without the presence of an
attorney?

A. Yes, sir.

Q. Did he at any time during the questioning ask for
an attorney?

A. No, he did not.

Q. With respect to his right to remain silent, you
informed him of that as well?

A. I did.

Q. And at any time again, did he ask to invoke his
right to remain silent and stop the interview?

A. No, sir. (JT, p. 18).

For a statement obtained from an individual subjected to
in-custody police questioning to be admissible,
Commonwealth must demonstrate that before questioning
began, the suspect was clearly informed of his right to have
his own legal counsel present during the questioning or that
if he is indigent to have a lawyer appointed to represent him.
Com. v. Sites, 427 Pa. 486, 235 A.2d 387 (1967). As a general
rule, the prosecution may not use statements, whether incul-
patory or exculpatory, unless it demonstrates that he was
apprised of his right against self-incrimination and his right
to counsel. Com. v. DeJesus, 567 Pa. 415, 787 A.2d 394 (2001).

Here the detectives’ credible testimony demonstrated
that the defendant had indeed been apprised of his rights
and understood those rights. Defendant’s claim seems to
focus on the fact that the defendant did not complete the
waiver form in his own hand. In Commonwealth v. Hadden,
265 Pa.Super. 112, 401 A.2d 826 (1979), the court stated:

“No doubt the detective might have recited appel-
lant’s rights.

There is no requirement that Miranda rights be
read aloud to one who can read them himself. The
essential requirement is that the person in custody
be informed of his rights in such a manner as to
assure that he understands them.”

Hadden clearly states that Miranda rights can be recited to
the individual or the individual can read them himself.

Defendant also raises the claim that although Mr. Fuller
had disclosed to the detectives that he had been engaging in
heavy drinking and drug use, neither officer took any effort
to determine if the defendant was intoxicated or under the
influence such that he could not voluntarily waive his rights.

Detective Bolin credibly testified that he had observed
defendant and there was nothing that made him believe that
the defendant was intoxicated at the time by the use of alco-
hol; nor did Mr. Fuller look like he was under the influence
of any narcotics. (JT, p. 23). Detective Bolin further credibly
testified that defendant was clearheaded, made sense, gave
responsive answers to the detectives’ questions, was not
stumbling when he entered the room, did not nod off or fall
asleep during the interview and was alert. (JT, p.16-23).

Detective Nutter credibly testified that he did not smell
any alcohol on the defendant and did not observe any stum-

bling, staggering or slurred speech. (JT, p. 27). Detective
Nutter further testified that in his opinion, there was no indi-
cation that the defendant was under the influence of alcohol;
that he did not observe any indications that defendant was
under the influence of any narcotics, such as falling asleep
or head bobbing; and that the defendant was alert and artic-
ulated and answered the detectives’ questions with answers
that were appropriate to the questions being asked. (JT, p.
28). Detective Nutter further credibly testified that when the
defendant informed the detectives that he had been consum-
ing alcohol and taking crack, defendant was “referring to the
three days leading up to and/or during the murder. He was
referring to Thursday, Friday and Saturday.” (JT, p. 31).

Lastly with regard to the Miranda warnings, defendant
claims that despite the detectives being informed by defen-
dant that he had mental health issues (heard voices and suf-
fered from black outs), neither detective had the defendant
examined to determine if the defendant was competent and
capable of waiving his rights.

Detective Bolin credibly testified that the defendant did
not act in the way that he needed to be evaluated for any
mental health reason. (JT, p. 23). Detective Nutter credibly
testified that the defendant did not make any responses or do
any actions to elicit the need for any sort of evaluation as to
intoxication or mental health issues. (JT, p. 34).

If there is evidence of impairment, either from intoxica-
tion or mental health issues, it is for the suppression court to
decide whether the Commonwealth has established by a pre-
ponderance of the evidence that the suspect nonetheless had
sufficient cognitive awareness to understand the Miranda
warnings and to choose to waive his rights. Com. v. Britcher,
386 Pa.Super. 515, 563 A.2d 502 (1989). In this matter, there
was no evidence of impairment other than the defendant’s
statements that he had been drinking heavily and using nar-
cotics prior to the alleged criminal act. To the contrary, there
was testimony given by both officers that there was no
impairment.

b. Defendant next claims that “[T]he photo-array was
improper and should have been suppressed and the manner
in which it was introduced was improper.”

The defense claims that the photo-array was suggestive
as it was shown to three witnesses who lived in the same res-
idence and had access to one another before and during the
time the array was being shown. While it is correct that the
three witnesses who identified the defendant from the photo-
array were in the same residence, they were not in the same
room at the time they were each shown the array. Officer
Meyers credibly testified that the police put together a
photo-array, took it back to the house and “showed it individ-
ually, separately to each witness interviewed.” (JT, p. 348).
He then specifically testified that each witness was shown
the array absent the presence of any other individuals. (JT,
p. 48-49). Cases in Pennsylvania have held that a photo-array
can be unduly suggestive when shown to witnesses at the
same time and when they are given an opportunity to discuss
or mutually reinforce the choice. See Com. v. Wade, 867 A.2d
547 (Pa.Super. 2005) and Com. v. Jarecki, 415 Pa.Super. 286,
609 A.2d 194 (1992). Merely the fact that witnesses lived in
the same residence or were in the same residence at the time
of the interview and photo-array viewing is not enough to
render the identification process inadmissible.

Defendant further claims with respect to the photo-array
that the photo-array was improperly admitted where none of
the witnesses who picked out the photo were questioned on
that issue. To the contrary, two of the three witnesses that
made the identification from the photo-array were called as
witnesses and each was questioned by the Commonwealth
about the photo-array. Paulette Raimey testified that she was
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shown a photo-array of individuals, as follows:

Q. Were you shown a photo-array of individuals and
asked if there might be anyone in these photo-
graphs that was responsible?

A. Yes. I told him who it was. He talked to me
before he left out of there.

Q. You say he talked to you?

A. Yes.

Q. Who do you mean?

A. He said he doesn’t care.

Q. Did you pick out a picture?

A. John; yes. (JT, p. 290).

Witness Brian Schnarrenberger testified as follows:

Q. You were interviewed by the police?

A. Yes.

Q. And you were shown a group of photographs to
see if the person who had done this was possibly in
that group?

A. The next morning, yes. The next afternoon.

Q. Did you select the photograph?

A. Yes, I did.

Q. And did you initial that photograph?

A. Yes, I did. (JT, p. 359).

Clearly, defense counsel had ample opportunity to ques-
tion both of these witnesses about the photo-array. The
record reflects that he did, in fact, cross-examine both wit-
nesses over many aspects of their direct examination. (JT, p.
291-303 and 360-381)

c. Next, defendant claims that it was error to allow the
911 tape to be admitted and played to the jury where that call
was made by an anonymous, non-testifying party, and where
the call specifically referenced that the assailant was named
John. The statement on the tape identifying the assailant was
hearsay and violated the Confrontation Clauses of the United
States Constitution (6th Amendment) and the Pennsylvania
Constitution (Article 1§9). Stating the name of an assailant
was not necessary to summoning aid and merely providing
the name John would not have in any way assisted police
efforts; therefore, a 911 tape from an unidentified caller
which provided a name was improperly admitted hearsay in
violation of the Confrontation Clause. The admission of the
tape was objected to by Defense Counsel at the time of trial.

During the oral argument on the Motion to Suppress the
911 tape, the Commonwealth persuasively cited the U.S.
Supreme Court case of Davis v. Washington, 547 U.S. 813,
126 S.Ct. 2266 (2006), in which the United States Supreme
Court held that the Confrontation Clause only applies to tes-
timonial hearsay. In that matter, the United State Supreme
Court held that:

Statements are non-testimonial when made in the
course of police interrogation under circumstances
objectively indicating that the primary purpose of
the interrogation is to enable police assistance to
meet an ongoing emergency. They are testimonial
when the circumstances objectively indicate that
there is no such ongoing emergency, and that the
primary purpose of the interrogation is to establish
or prove past events potentially relevant to later

criminal prosecution.

Davis v. Washington, 547 U.S. 813, 126 S.Ct.
2266 (2006)

As such, it was this court’s determination that notwith-
standing the defendant’s claim that the call was made by an
unidentifiable caller, the 911 tape was admissible as it was
not testimonial hearsay.

d. Defendant claims that the evidence presented was
insufficient to sustain a verdict of first-degree murder where
the Commonwealth failed to prove that Mr. Fuller had the
specific intent to kill.

As stated by our Supreme Court in Commonwealth v.
Hagan, 539 Pa. 609, 654 A.2d 541 (1995):

It is well settled that the test for determining the
sufficiency of the evidence is whether, viewing the
evidence in the light most favorable to the
Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth,
the trier of fact could have determined all the ele-
ments of the crime have been established beyond a
reasonable doubt. Commonwealth v. Williams, 532
Pa. 265, 272, 615 A.2d 716, 719 (1992);
Commonwealth v. Rhodes, 510 Pa. 537, 54, 510 A.2d
1217, 1218 (1986).

Commonwealth v. Hagan, 539 Pa. 609, 654 A.2d
541 (1995)

In order to prove murder of the first degree, the
Commonwealth must show that a human being was unlaw-
fully killed, that the accused committed the killing, and that
the killing was done in an intentional, deliberate and pre-
meditated manner. Commonwealth v. Mitchell, 528 Pa. 546,
599 A.2d 624 (1991), as cited in Commonwealth v. Bond, 539
Pa. 299, 652 A.2d 308 (1995). Specific intent to kill may be
inferred from the use of a deadly weapon upon a vital part of
the victim’s body. Commonwealth v. Jones, 530 Pa. 591, 610
A.2d 931 (1992).

In this matter, the jury heard evidence to support its find-
ing of intent. Dr. Shakir testified that “there was evidence of
stab wound of the chest…went through the skin, the tissue
and muscle under the skin, then passed between the third
and fourth ribs into the thoracic cavity and stabbed the
upper lobe of the lung.” (JT, p. 80). Dr. Shakir further testi-
fied that a knife was brought into the Medical Examiner’s
Office with the body of the victim, and that the victim, Paul
Lee Jones, died as a result of a stab wound to the chest. (JT,
p. 90) Next, Mr. Manno, a Forensic Investigator, testified that
at the scene of the stabbing, the victim was laying face down
and when the witness rolled him over the witness observed
“a large knife, wooden handle knife, underneath him.” (JT, p.
151). Thomas Meyers, Manager of the Serology and DNA
units at the Allegheny County Office of the Medical
Examiner, testified that there was blood on the knife blade
and handle and that the blood tested as a genetic profile
match for Paul Jones. (JT, p. 208). Next, Paulette Raimey tes-
tified that she was in the same residence at the time in ques-
tion, in a room when “Brian come banging on the door say-
ing, he is stabbing him; he is stabbing him.” (JT, p. 285).
Brian Schnarrenberger testified that he “observed John
Fuller come into the kitchen and grab a butcher knife off the
kitchen sink from a tupperware container containing other
utensils and so forth.” (JT, p. 354). Mr. Schnarrenberger
describes the knife, he testifies that he “observed John
Fuller charge back into the dining room and jam the knife
into Paul Jones chest.” (JT, p. 355).

Viewed as a whole, the Commonwealth’s evidence, pre-
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sented by credible witnesses was sufficient to establish
beyond a reasonable doubt all the elements of the crimes
charged and as such, this claim lacks merit.

e. Defendant next claims that even if the evidence was
legally sufficient, the verdict rendered was contrary to the
weight of the evidence presented.

The jury, as the finder of fact, weighed all the testimony
and credibility of the witnesses and evidence presented at
trial and found the defendant guilty. “The finder of fact can
believe all, part, or none of the testimony presented.”
Commonwealth v. Jensch, 322 Pa.Super. 304, 469 A.2d 632
(1983). “The weight of the evidence is exclusively for the
finder of fact who is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses.”
Commonwealth v. Small, 559 Pa. 423, 741 A.2d 666 (1999).
When reviewing a claim that a verdict is against the weight
of the evidence, an appellate court is not permitted to substi-
tute its judgment for that of the fact finder. Id. Thus, the
appellate court will not reverse the judgment of sentence
unless the verdict is so contrary to the evidence as to shock
the court’s conscience. Id.

Based upon the credibility assessments and evidence pre-
sented in this case (as specifically discussed above in the
sufficiency of the evidence claimed above), this claim lacks
merit.

Date: December 29, 2008

Commonwealth of Pennsylvania v.
Charles Davis, Jr.

Return of Seized Firearm

1. Defendant petitioned for return of firearms seized in
arrest. Petition was denied as the guns were being tested by
the county crime laboratory.

2. The Commonwealth may retain seized firearms if
firearms are derivative contraband or if a nexus can be
shown between the firearms and criminal activity.

3. Defendant is free to petition for return of firearms
when county crime laboratory results are known.

(William F. Barker)

Michael Streily for the Commonwealth.
Kirsha Weyandt for Defendant.

No. MD 2007-17367/2008-05416. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., December 30, 2008—On September 15, 2008,

at MD#2007-17367 and MD#2008-05416, the Defendant
filed a motion for the return of a .380 caliber firearm, and a
High Point .45 caliber pistol. The City of Pittsburgh Police
had seized the .380 caliber firearm on July 15, 2007, when
the Defendant was arrested and charged with Firearms not
to be Carried Without a License,1 Possession of Marijuana,2

and Disorderly Conduct.3 The seizure of the High Point .45
caliber pistol happened August 15, 2008, when the
Defendant was arrested and charged with Robbery,4

Conspiracy,5 and Firearms not to be Carried Without a
License.6 All charges were later withdrawn.

On October 1, 2008, a hearing was held before this Court
on the Defendant’s request for the return of the guns. On

October 22, 2008, the motion was denied without prejudice to
the Defendant to petition again for the return of the firearms
if the weapons were cleared by the Allegheny County crime
laboratory after the lab conducted tests on the guns and com-
pared the results with open case files.

The Defendant filed a Notice of Appeal to the Superior
Court of Pennsylvania on November 21, 2008. The appeal
was docketed at 1973 WDA 2008.7 On December 18, 2008, a
Concise Statement of Matters Complained of on Appeal was
ordered. Said Concise Statement was filed on December 26,
2008, and asserted that this Court erred in denying the
Defendant’s Motion for Return of Property, and erred in
allowing hearsay testimony to be introduced at the hearing.

Under Pa.R.Crim.P. 588, the Defendant must establish by
a preponderance of the evidence his entitlement to the
weapons. However, a claim for return of property can be
defeated if the Commonwealth can show that it is entitled to
the possession, or the Commonwealth can seek forfeiture
claiming that property for which return is sought is deriva-
tive contraband. Commonwealth v. Crespo, 884 A.2d 960
(Pa.Cmwlth. 2005) If the Commonwealth can establish a spe-
cific nexus between the property and criminal activity, the
Defendant’s claim to lawful authority to possesses either or
both of the firearms would be defeated. Commonwealth v.
Howard, 713 A.2d 89 (Pa. 1998); Commonwealth v. 2001
Toyota Camry, 894 A.2d 207 (Pa.Cmwlth. 2006)

If the Allegheny County crime lab clears the weapons
here after it compares the ballistic results to the data avail-
able through the National Integrated Ballistic Information
Network, the Defendant can again petition the Court for the
return of the weapons. If however, one or both guns are
shown to be connected to criminal activity, the
Commonwealth would be entitled to continue to maintain
possession of the guns.

Therefore, the Defendant’s appeal here must be
DENIED.8

BY THE COURT:
/s/Durkin, J.

Date: December 30, 2008
1 18 Pa.C.S. §6106
2 35 P.S. §780-113(a)(31)
3 18 Pa.C.S. §5503
4 18 Pa.C.S. §3701
5 18 Pa.C.S. §3701
6 18 Pa.C.S. §6106
7 This matter should be transferred to the Commonwealth
Court of Pennsylvania for that Court’s consideration. See
Singleton v. Johnson, 929 A.2d 1224 (Pa.Cmwlth. 2007);
Commonwealth v. Smith, 722 A.2d 167 (Pa.Super. 1998)
8 The Court does not address the Defendant’s claim as to the
improper admission of hearsay evidence since the
Defendant does not specify in his Concise Statement of
Matters Complained of on Appeal what alleged hearsay evi-
dence was inadmissible, and why such evidence was inad-
missible.
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In the Interest of: A.R.
Juvenile Delinquency—Narcotics Possession—Firearm
Possession—Weight of Evidence

1. A.R., a minor, appealed his charges of Possession of
Crack/Cocaine, Heroin, and Firearm for which he was adju-
dicated delinquent. Possession with Intent to Deliver and
Possession of a Firearm Without a License were dismissed.
The disposition was deferred with permission to place him at
Vision Quest Buffalo Soldiers Academy juvenile treatment
facility because he was in need of treatment, rehabilitation
and supervision, and, thus, delinquent.

2. City Detectives testified that they were conducting sur-
veillance in a drug impact capacity from a confidential loca-
tion, while other Detectives patrolled in a vehicle. They
observed two males standing on the street in front of an
abandoned lot. A.R. walked to the side of the lot, removed a
plastic bag from behind a pile of rocks, reached into the bag
and pulled out a bundle of smaller bags believed to contain
heroin. A.R. spoke briefly with the older male and then put
the bundle back into the larger bag. The older man then
walked away. A.R. held onto the bag. An older black female
approached, and A.R. reached into the bag and pulled out an
unidentified object. A.R. and the female walked out of the
Detective’s view; then the female walked away. A.R. walked
back to place the bag under rocks to cover it up. A.R. and the
other male walked away together. The Detective then
radioed to the officers in the vehicle with a detailed descrip-
tion of the two men, went down to the lot, lifted the rocks,
and recovered a bag containing 14 white bags of what
appeared to be heroin and one knotted plastic baggie corner
containing what he thought to be crack cocaine.

3. The Crime Lab found that 14 bags held .89 grams of
heroin and the other bag contained .06 grams of crack
cocaine. Detectives in an unmarked car approached two
young men fitting the suspects’ description. A.R. was
observed dropping a revolver into the weed line along the
sidewalk. Another Detective retrieved the gun. A.R. was
then handcuffed because he appeared to be a juvenile.
Detectives testified that the gun was warm. A search of A.R.
recovered no drug paraphernalia and six dollars in U.S. cur-
rency. Headlights and operable streetlights illuminated the
area in which the young men were seen.

4. M.M., a juvenile who was with A.R. testified that he and
A.R. were walking to the store when they were stopped by
police. He did not see A.R. throw anything to the ground but
heard one of the officers say that A.R. threw a gun. M.M. said
that he had not seen A.R. with a gun or any packages and that
the vacant lot is dark and hard to see.

5. A.R. asserted error by the court in failing to require full
disclosure of the police surveillance location since it was
claimed to be confidential. A.R. claimed he was not able to test
the credibility of witnesses or adequately cross-examine
Detectives without the exact location. Under Commonwealth v.
Rodriquez, 674 A.2d 225, 229 (Pa. 1996), if the Commonwealth
claims a surveillance location is confidential, the defendant
bears the initial burden of showing that disclosure is necessary
to conduct a defense, and the Commonwealth must provide
reasons why confidentiality is imperative. A balancing test
determines if confidentiality outweighs defendant’s need for
information to adequately defend himself. A.R. did not show a
need to know the location thus not meeting his burden to
demonstrate that disclosure of the location was necessary to
conduct a defense. Any need of the defense for the information

was not as great as the interest in protecting the confidentiali-
ty of an active surveillance location.

6. A.R. also asserted that the evidence was insufficient to
sustain the drug possession verdicts, arguing that
Detectives’ testimony was vague and that the hidden bag’s
location was out of sight during A.R.’s alleged retrieval, so
the evidence was too weak and inconclusive to sustain adju-
dication. However, no reason existed that the Detective was
mistaken in his observations and the court found him wholly
credible. Detectives had training and knowledge about bags
and drugs, observed suspicious activity, and retrieved items
suspected and later found to be heroin and crack cocaine.
The location of the bag was out of sight only briefly as the
Detective went to retrieve it. No reason existed to believe
that the location of the bag was compromised.

(Jeffrey Pollock)

Michael W. Streily for the Commonwealth.
Carrie L. Allman for A.R.

JID #48478-D/Case #T151315/Docket #2062-07. In the
Court of Common Pleas, Allegheny County, Pennsylvania,
Family Division, Juvenile Section.

OPINION
Mulligan, J., June 24, 2008—A.R., a minor, appeals his

adjudication of delinquency on the charges of Possession of
Crack/Cocaine, 35 Pa.C.S. §780-113(a)(16), Possession of
Heroin, 35 Pa.C.S. §780-113(a)(16), and Possession of a
Firearm by a Minor, 18 Pa.C.S. §6110.1.

On October 29, 2007, A.R. was adjudicated delinquent on
the charges of Possession of Crack/Cocaine, 35 Pa.C.S. §780-
113(a)(16), Possession of Heroin, 35 Pa.C.S. §780-113(a)(16),
and Possession of a Firearm by a Minor, 18 Pa.C.S. §6110.1.
Also, on October 29, 2007, I ordered the disposition was to be
deferred with permission to place A.R. at a later date at
Vision Quest. On December 17, 2007, a delinquency commit-
ment order was entered committing A.R. to the Vision Quest
Buffalo Soldiers Academy, a juvenile treatment facility.

At the adjudication hearing on October 15, 2007, Detective
Judd Emery of the City of Pittsburgh Police Department, tes-
tified that on the evening of October 4, 2007, he and Detective
Fallert were conducting surveillance in a drug impact capac-
ity from a confidential location, while Detective Scott Love,
Detective Charles Higgins, and Detective Adametz, patrolled
the area in a separate vehicle. Officer Emery stated that the
officers observed two males standing on the street in front of
an abandoned lot on the 1700 block of Brighton Place. He fur-
ther testified that one of the men, later identified as A.R., was
observed walking to the side of the lot and removing a plastic
bag from behind a pile of rocks. The Detective testified that
he observed A.R. reach into the bag and pull out a bundle of
smaller bags that he believed to contain heroin. A.R. spoke
briefly with the older man and then put the bundle back into
the larger bag. The older man then walked away. The detec-
tive was not able to tell how many individual bags he
observed, but said that A.R. held onto the bag.

Detective Emery then testified that about a minute later
an older black female approached A.R., and A.R. then
reached into the bag and pulled out an object that the detec-
tive could not identify. A.R. and the female then walked
between the buildings and out of the view of the Detective,
and when they reappeared the female walked away. The
Detective then observed A.R. walking back in to the area
where the rock was and placing the bag back under the rocks
and covering it up. A.R. and the other man he was originally
observed with walked away together toward the 1500 block of
Brighton Place. Detective Emery then radioed to the officers
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in the vehicle with a detailed description of the two men.
Detective Emery then stated that he went down to the lot

and lifted the rocks, recovering a bag, which contained 14
white bags of what he thought to be heroin, and one knotted
plastic baggie corner containing what he thought to be crack
cocaine. The bags were then sent to the Allegheny County
Crime Lab and the report indicated that the substance recov-
ered in the 14 bags was .89 grams of heroin, and the other
bag was confirmed to contain .06 grams of crack cocaine.

At the October 22, 2007 delinquency hearing, Detective
Charles Higgins, of the City of Pittsburgh Police Department,
testified on the evening of October 4, 2007 he was patrolling
Brighton Heights with Detectives Love and Adametz when
Detective Emery radioed in a description of two young men
who were suspected of drug activity and asked that they be
stopped. Driving in an unmarked car, the detectives
approached two young men fitting the description. One of the
actors, later identified as A.R., was observed dropping what
the Detective thought to be a revolver into the weed line along
the sidewalk. The Detective testified that he told Detective
Love what he had seen and pointed him in the direction of the
gun. He then observed Detective Love walk over and pick up
the same gun that he had observed being dropped to the
ground. Detective Higgins testified that A.R. was handcuffed
at that point because he appeared to be a juvenile.

At the October 22, 2007, delinquency hearing, Detective
Scott Love, of the City of Pittsburgh Police Department, tes-
tified to the events on the evening of October 4, 2007. He tes-
tified that, while undercover with Detectives Higgins and
Adametz, he received a call from Detective Emery providing
the physical description of two men who were suspected of
drug activity and asked that they be stopped. Detective Love
then testified that they approached two men fitting the
description walking along the roadway approximately one
block from the location of Detective Emery’s observation.
The Detective heard Detective Higgins yell that one of the
young men, later identified as A.R., threw a gun and saw
Detective Higgins point to the location where Detective Love
later picked up the gun.

The Detective testified that the gun was warm and that if
it had been on the ground for an extended period of time it
would have been cold, as there was dew and frost on the
ground. I then pointed out to him that it had not been cold
enough for frost, and that dew would be found in the morn-
ing. Detective Love testified that during a search of A.R. no
drug paraphernalia was recovered and only $6 in U.S. cur-
rency was found in his pants pocket. The Detective also said
that headlights illuminated the area in which the young men
were seen, although there were operable streetlights as well.

At the October 22, 2007, delinquency hearing, M.M., a
juvenile, who was with A.R. at the time of the October 4, 2007
incident, was subpoenaed to testify. He said that he and A.R.
were walking to the store when they were stopped by the
police. M.M. testified that before heading to the store they
walked the other direction to the vacant lot and stopped to
talk to each other, during which time no other individual
approached them, nor did they venture into the lot during
that time. He then testified that they walked away back
towards the store and when he heard the sound of an engine
the two young men walked into the street. He testified that
police then exited the car telling them to stop and searching
the two young men. M.M. testified that before they were
stopped, he did not see A.R. throw anything to the ground but
overheard one of the officers say that he threw a gun. M.M.
testified that he had not seen A.R. with a gun at any point dur-
ing that evening, nor had he seen A.R. with any packages. He
also said that while the area where the police stopped him is
fairly well lit, the vacant lot is darker and harder to see.

At the conclusion of the hearing, I found that A.R. com-
mitted the act of Possession of Crack/Cocaine (35 Pa.C.S.
§780-113(a)(16)), Possession of Heroin (35 Pa.C.S. §780-
113(a)(16)), and Possession of a Firearm by a Minor (18
Pa.C.S. §6110.1).1 I found him in need of treatment, rehabili-
tation, and supervision, and thus delinquent.

In his statement of matters complained of on appeal, A.R.
first avers that the court erred in failing to require the full
disclosure of the surveillance location utilized by the police.
At the October 22, 2007 hearing, testimony was heard from
Detective Emery regarding his observation of A.R. on the
night of October 4, 2007. Upon questioning regarding the
location of the officer during surveillance the
Commonwealth objected, claiming that the location was con-
fidential. The Commonwealth was given an opportunity to
brief the issue and a continuance was granted. At the
October 29, 2007 hearing, the Detective was ordered by the
court to “identify the location or to describe the location with
more specificity.” (T. 10/29/2007, 4-5 to 4-7). The Detective
then clarified that he was approximately 35 feet away and a
little higher than street level. He also drew a sketch of the
view he had including an area that he was unable to see. A.R.
claims he is not able to test the credibility of the witness and
therefore cannot adequately cross-examine the Detective
without the exact location of surveillance.

The Supreme Court of Pennsylvania has held that “when-
ever the Commonwealth asserts that a surveillance location
is confidential, the defendant bears the initial burden of
demonstrating that disclosure is necessary to conduct his
defense.” Commonwealth v. Rodriquez, 674 A.2d 225, 229
(Pa. 1996). The Commonwealth is then required to provide
reasons for why confidentiality is imperative. Id. The court
must then use a balancing test to determine whether or not
maintaining the confidentiality of the location outweighs the
defendant’s need for information to adequately defend
against the charges. Id.

Other cases decided by the Superior Court of
Pennsylvania have applied the balancing test set forth in
Rodriquez. In Commonwealth v. Santiago, 631 A.2d 1323
(Pa.Super. 1993), the Court found that an officer’s testimony
was sufficient to provide effective cross-examination. In
Santiago, the officer provided the court with information
regarding his approximate distance away and height. He
also testified that he had adequate lighting, in addition to use
of binoculars, to view the area in question. Id. at 1326-1327.
In the more recent decision of Commonwealth v. Nobles, 941
A.2d 50 (Pa.Super. 2008), the Court used Rodriquez for guid-
ance. Using the decision in Rodriquez as framework, the
court determined that a location was permitted to remain
confidential because the location was still being used for
drug related surveillance. It was necessary to uphold nondis-
closure of the location to maintain effective surveillance. Id.
at 53. In addition, Nobles also provides that a defendant can-
not rely only on the claim that he/she cannot effectively
cross-examine the witness without the location, but must
provide a specific claim of necessity. Id. (citing
Commonwealth v. Rodriquez, 674 A.2d 225, 229 (Pa. 1996)).

A.R. claims that he could not effectively test the credibil-
ity of Detective Emery without knowing the exact location;
however there was no specific claim as to what he needed to
know or why it was necessary to provide him with the loca-
tion. A.R. did not, as required by Rodriquez, meet the initial
burden of demonstrating that disclosure of the location was
necessary to conduct his defense. Also, Officer Emery did
divulge more details about the location once I ordered that
the location be described with more specificity, including
providing a map of the area and detailing how far he was
above street level. A.R. did not state at trial, nor does he
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assert in his 1925 (b) statement, why the “full disclosure” of
the location is necessary to conduct his defense. I also note
that A.R., similar to the Defendant in Commonwealth v.
Nobles, relies on the notion that he cannot cross-examine the
officers without knowing his precise location, but does not
provide any specific claim of necessity. For these reasons,
A.R. fails to sustain the initial burden of demonstrating that
knowledge of the precise location of surveillance is neces-
sary for an effective defense.

Even if the initial step were found to have been met, the
Commonwealth noted in its brief submitted to me that the
location is required to remain confidential as it is still being
used for surveillance. I found that, in this instance, any need
of the defense for the information was not as great as the
interest in protecting the confidentiality of an active surveil-
lance location. Similar to the court in Nobles, I found that
maintaining the precise details of the location imperative in
order to maintain effective surveillance. For this reason, the
request for full disclosure of the surveillance location was
properly denied.

A.R. also avers in his 1925(b) statement that the verdict
rendered by the court is contrary to the weight of the evi-
dence presented. A.R. claims that the evidence presented by
the Commonwealth is of such low quality and vague that this
court’s adjudication of delinquency shocks the conscience.
A.R. specifically relies on the incorrect testimony of
Detective Love regarding the condition of the gun when
found, Detective Emery’s observations, and the defense wit-
ness M.M.’s indication that he was with A.R. all day and A.R.
was never in possession of a gun or drugs. The defense
asserts that the evidence presented was more consistent with
the innocence of A.R. than the finding of his delinquency.

In Commonwealth v. Smith, 861 A.2d 892 (Pa.Super. 2004),
the Superior Court of Pennsylvania found that a new trial
should be awarded only if, “the verdict is so contrary to the
evidence that it shocks one’s sense of justice and the award of
a new trial is imperative so that right may be given another
opportunity to prevail.” Id. at 895. In this case Detective
Emery described in detail what he observed, and that based
on his observations he ultimately found the drugs in question.
He does admit that the location of the bag was out of his sight
when he went to retrieve it. However, this was only while he
walked down to the location, and he later found the drugs
exactly where he testified A.R. had left them. Detective Love
testified that the gun was recently dropped because it did not
have frost or dew on it as it would have if it had been lying
there for a period of time. While I addressed the issue regard-
ing the unlikelihood of moisture on the gun due to the time
and date it was found during the hearing, I find that the offi-
cer’s testimony was otherwise credible. As for the defense
witness, M.M. was unsure of what time he had met A.R. as
well as why they were in the abandoned lot as observed by
Detective Emery. M.M. further testified that neither he nor
A.R. spoke with anyone else while standing in front of the lot,
and that he did not see A.R. with a gun or drugs of any kind.
He did not have a detailed and reliable story about the events
of the evening, and thus I did not find his version of the
events credible. For these reasons the claim that the verdict
shocks the conscience is without merit.2

A.R.’s final issue in his 1925(b) statement is that the evi-
dence was insufficient to sustain the drug possession ver-
dicts. The test for determining the sufficiency of the evi-
dence is “whether, viewing all evidence admitted at trial,
together with all reasonable inferences therefrom, in a light
most favorable to the Commonwealth as verdict winner, the
trier of fact could have found that the defendant’s guilt was
established beyond a reasonable doubt.” Commonwealth v.
Collins, 702 A.2d 540, 543 (Pa. 1997). Here A.R. argues that

Detective Emery’s testimony was vague as to what he
observed, and that the location where the bag was allegedly
hidden was out of Detective Emery’s sight while he went to
retrieve it, leading to evidence that is too weak and inconclu-
sive to sustain the adjudications.

I had no reason to believe that Detective Emery was mis-
taken in his observations and I found his testimony wholly
credible. Regardless of the Detective’s training or knowl-
edge that would cause him to believe that the bag contained
drugs, he observed suspicious activity and followed up by
retrieving the items he clearly observed.3 These items were
then submitted to the Crime Lab and were found to be hero-
in and crack cocaine. The location where the bag was found
was out of the Detective’s line of sight briefly as he went to
retrieve it. However, there is no reason to believe that the
location or the bag was compromised while they were out of
the Detective’s sight. It is not necessary for the other detec-
tive on surveillance duty to provide corroboration, as the
area was not a crowded location and the detective was able
to retrieve the bag in the same condition as A.R. was report-
ed to have abandoned it. For these reasons the claim of insuf-
ficient evidence is also without merit.

For these reasons the Final Order of December 17, 2007
should be affirmed.

K.R. Mulligan, J.

1 I did not find that the Commonwealth had met their burden
on the charges of possession with intent to deliver, 35 Pa.C.S.
§113(a)(30) and possession of a firearm without a license (18
Pa.C.S. §6106.(a)(1)), and these charges were dismissed.
2 In regards to any ineffectiveness claim raised by A.R. in his
1925 (b) statement, I note that counsel did raise these credi-
bility issues at trial, and as I have stated in the above opin-
ion, the testimony of the officers was found to be credible.
3 Also, any training or knowledge Officer Emery might have
with respect to drug transactions is irrelevant in this
instance. Officer Emery did not stop A.R. with the drugs in
question, nor did he seize any drugs from any location of
which A.R. might properly assert a privacy interest. Here,
Officer Emery observed A.R. placing something possibly
drugs, under a pile of rocks. Officer Emery, who had the loca-
tion out of his sight for mere moments, recognized the items
in the pile of rocks as those he had observed, and once they
were identified as what the officers believed to be drugs, a
stop was initiated on A.R. A.R.’s arguments of whether
Officer Emery possessed the knowledge and training to iden-
tify the drugs from a distance, or whether he would recognize
that drugs are usually bundled in that manner, are irrelevant
once that package is out of A.R.’s possession or from any
place in which he might assert a privacy right.

Sonya Ring v. Bruce Goldblatt
Child Support

1. The parties were the divorced parents of one child who
had reached the age of eighteen years and graduated from
high school. The father’s request to terminate child support
was denied because the mother successfully argued that the
grown child was disabled and, therefore, not emancipated.
The hearing officer accepted the mother’s testimony that
was not corroborated by the daughter herself or by medical
testimony. While the lack of medical testimony can render a
position weaker, it is not fatal.
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2. In order to show that the child was not emancipated, tes-
timony must establish that the child did not have the physical
or mental ability to engage in profitable employment available
at a supporting wage. The burden of proof lies with the parent
asserting a lack of emancipation. Expert testimony is not
required and the fact that a child is living on his or her own,
working full time and even attending college, will not result in
an automatic conclusion that the child is emancipated. Even
where a child is able to find employment, but unable to keep
the employment, a lack of emancipation can be found.

3. The Court also determined that it was reasonable for the
child to seek out-of-network therapy if progress was being
realized and prior attempts with in-network therapists  failed.

(Christine Gale)

Sonya Ring, Pro Se.
Melaine Rothey for Defendant/Father.

No. FD 97-9711-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION OF THE COURT
Wecht, J., December 10, 2008—This appeal arises from

this Court’s October 31, 2008 Order. That Order dismissed
Defendant Bruce Goldblatt [“Father”]’s Exceptions to the
Recommendations of Hearing Officer Sue Weber, Esquire.
The hearing officer’s recommendations continued Father’s
support obligation for his emancipated daughter.

Background and Procedural History
Plaintiff Sonya Ring [“Mother”] and Father married on

June 10, 1979. On April 4, 1990, their daughter, Erica, was
born. On July 30, 1997, Mother filed a divorce complaint.
The parties divorced on September 10, 1999.

While there has been on-going litigation over support
matters, the parties’ most recent dispute, and the subject of
this appeal, is Father’s petition for termination of support
filed on February 28, 2008. Erica graduated from high school
on June 12, 2008, and at graduation was eighteen years old.
On June 16, 2008, the parties attended a hearing on Father’s
petition. At the hearing, Mother argued that, due to a disabil-
ity, Erica was not yet emancipated. Father contended that
Erica was emancipated. The hearing officer concluded that
Erica did have a disability that warranted the continuation of
child support at that time. (See 6/16/08 Rec. at 1-2.)

On July 2, 2008, Father filed Exceptions to the hearing offi-
cer’s Recommendations. On September 26, 2008, this Court
heard oral arguments on the Exceptions. On October 31, 2008,
this Court issued an Order dismissing Father’s Exceptions.

On November 12, 2008, Father filed a Notice of Appeal of
the October 31 Order. On November 14, 2008, this Court
issued an Order directing Father to file a Concise Statement of
Errors Complained of on Appeal per Pa.R.A.P. 1925 (b). On
November 18, 2008, Father timely filed his Concise Statement.

Issues Raised on Appeal
In his 1925(b) Statement, Father alleges the following

errors:

1. The Trial Court erred in failing to find that the
Hearing Officer erred in finding that Plaintiff-
Mother presented competent evidence to establish
that the parties’ adult daughter is not emancipated
and requiring Defendant-Father to continue to pro-
vide child support and health insurance.

2. The Trial Court erred in failing to find that the
Hearing Officer erred in failing to address the
issues raised regarding Plaintiff-Mother’s request

for payment of unreimbursed medical expenses.

Discussion
The standard of review for a child support order is abuse

of discretion. Style v. Shaub, 955 A.2d 403, 406-07 (Pa.Super.
2008) (citing Kotzbauer v. Kotzbauer, 937, A.2d 487, 489
(Pa.Super. 2007)). The appellate court determines whether
there is sufficient evidence to sustain the trial judge. Id.
Similarly, in reviewing the hearing officer’s recommenda-
tions on Exceptions, this Court must conduct an independent
review, and must determine whether the record from the
hearing adequately supports the hearing officer’s findings
and recommendations. Neil v. Neil, 731 A.2d 156, 159 n.4
(Pa.Super. 1999).

Father contended that Mother did not present sufficient
evidence for the hearing officer to find that Erica was unable
to engage in profitable employment and be self-supporting.
Father argued that neither Erica nor any physician testified.
Mother argued that she provided credible testimony that the
hearing officer believed, and from which the hearing officer
properly found that Erica was not emancipated. Mother also
brought letters from Erica’s doctors, as she testified she was
instructed to do by court personnel, but the letters were
excluded due to a hearsay objection by Father.

Generally, a parent is not required to support a child once
the child reaches the age of majority. Style, 955 A.2d at 408.
There is an exception to this presumption, however, when
the child is unable physically or mentally to support himself
or herself. Id. “To rebut the presumption that a parent has no
obligation to support an adult child, ‘the test is whether the
child is physically and mentally able to engage in profitable
employment and whether employment is available to that
child at a supporting wage.’” Id. at 409 (quoting Hanson v.
Hanson, 625 A.2d 1212, 1214 (Pa.Super. 1993)).

Because the test relates to a particular individual’s abili-
ty to work at a supporting wage, the decisional law is highly
fact-specific. Accordingly, a review of fact patterns and hold-
ings in Superior Court cases is instructive and necessary.

In the Style case,1 the son, Dustin, had a history of psychi-
atric and medical disabilities, including ADHD, Oppositional
Defiant Disorder, depression, and autism. Id. at 406. He had
taken medication for the conditions. Id. He also had an errat-
ic job history. Id. He had attended vocational training. Id. A
vocational evaluator testified that Dustin would be able to
work in some environments, such as kitchen or custodial
work. Id. The Superior Court affirmed the trial court’s dis-
missal of the support action, finding that Dustin did not meet
his burden to show that he could not support himself. Id. at
411. Given the testimony by the vocational evaluator, the
Superior Court agreed with the trial court that Dustin could
work and self-support with a job in an environment appro-
priate and conducive to his particular needs. Id. at 410.
There also was no testimony about Dustin’s reasonable
needs, probable salary, whether such jobs were available, or
whether Dustin could support himself with the probable
salary. Id. at 410-11. Without this evidence, the trial court
could not determine whether Dustin could be self-support-
ing. Id. at 411. Since Dustin had the burden of proof, the lack
of evidence compelled the finding that the support order
should not have been reinstated. Id.

In the Kotzbauer case, support was continued for a 19-
year-old, Kaitlin. Kotzbauer v. Kotzbauer, 937 A.2d 487, 488
(Pa.Super. 2007). Kaitlin had surgery for seizures that
resulted in memory and focus problems, as well as severe
headaches and a continuing risk of seizures. Id. Kaitlin lived
with her mother, who supervised Kaitlin’s medication and
monitored her behavior. Id. Kaitlin attended community col-
lege as a full-time student, but struggled with the course
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work, and worked part-time. Id. Further, Kaitlin was unable
to go away to school because she was incapable of living on
her own. Id. At the trial, Kaitlin, the mother and Kaitlin’s
work supervisor testified about her medical condition and
her ability to work and care for herself. Id. at 490. There
also was testimony that Kaitlin had performed in stage pro-
ductions, had gone on hunting trips and could drive. Id. The
trial court held that expert testimony was not required to
satisfy the mother’s burden of proof. Id. at 491. The
Superior Court agreed that the unrebutted testimony con-
cerning Kaitlin’s medical condition and its impact upon her
were sufficient to support the trial court’s decision to con-
tinue support. Id. at 493.

The Nolte case involved a college student, A.J., who was
blind. Heitzman-Nolte v. Nolte, 837 A.2d 1182, 1183
(Pa.Super. 2004). A.J. was a good student, but depended on
others for help with daily living activities due to his blind-
ness. Id. The trial court continued the order for support pay-
ments because, while A.J. had developed skills to cope with
his college environment, he still required additional training
to handle basic activities, such as navigating around campus,
using public transportation, using the cafeteria, and doing
laundry. Id. at 1184. The Superior Court held that college
attendance does not automatically mean that an adult child
is emancipated. Id. at 1185. Because A.J. did not yet have the
skills needed for independence, the Superior Court affirmed
the trial court’s decision. Id.

In the Cann case, the Superior Court affirmed the trial
court’s decision that support should be continued for a 19-
year-old, Lila. Cann v. Cann, 418 A.2d 403 (Pa.Super. 1980).
Lila had completed school, but suffered from a learning dis-
ability. Id. at 404. Lila lived apart from her parents in a rent-
ed apartment, and worked 40 hours per week. Id. at 405-06.
Given the testimony regarding Lila’s income from her jobs
and her expenses, the record supported the finding that she
was incapable of self-support. Id. There was no evidence that
Lila could engage in employment that would sustain her. Id.

These appellate cases convinced this Court that the
instant claim for support does not fail per se due to lack of
expert testimony or due to the facts that Erica is in college,
is a good student, or is living away from home. Instead, this
Court was required to examine the record in order to deter-
mine whether that record supported the hearing officer’s
decision that Erica was incapable of self-support.

Father testified that he was not aware of any emotional
issues for Erica beyond that of a normal teenager. (T. at 9-
10.) Yet Father knew Erica was in treatment, because he tes-
tified that he tried to get information from various thera-
pists. (T. at 7-8.) Mother testified that Erica had struggled
with social and emotional issues for years. (T. at 10.) Mother
tried to introduce letters from a physician and from thera-
pists and individualized education programs (IEPs), but
Father objected on hearsay grounds, and the objection was
sustained. (T. at 10-13.) Mother had been told by Court
administrative personnel to provide written documentation
of the disability. (T. at 12.) The hearing officer specifically
found Mother’s testimony as to Erica’s problems credible
and Father’s testimony inconsistent. (6/16/08 Rec. at 2.)

Mother testified that Erica had IEPs going back to first
grade. (T. at 13.) Erica takes three different medications for
her condition. (T. at 15.) Mother testified to Erica’s on-going
behavioral problems, which have resulted in truancy, smok-
ing and relationship difficulties. (T. at 15.) Erica has been
hospitalized twice for her condition, and has qualified for
medical assistance. (T. at 15-16.) Erica sees a therapist every
two to three weeks, and has difficulty finding a therapist she
can work with. (T. at 22-23.) Erica was required to be in an
emotional support program in high school, but at times Erica

refused to meet with the counselor and rarely saw either the
counselor or school social worker during her senior year. (T.
at 26-27, 35.) Erica had difficulty making and keeping
friends, and engaged in unhealthy relationships that could
be violent. (T. at 24.) Erica was kicked off her softball team
for attitude problems. Id.

Erica had held part-time jobs, but had quit or been fired
due to her emotional issues. (T. at 33.) Mother testified that
Erica is able to find jobs, but has not been able to keep one
for long. Id. Erica’s previous job experience was in food
service. Id.

There was ample testimony of record that Erica has diffi-
culties. Much of Mother’s testimony was unrebutted. Father
did not dispute that Erica sees a therapist, has IEPs, takes
medications, is on medical assistance, and was hospitalized.
Also compelling was the testimony that Erica has not been
able to hold a job, which testimony was not rebutted.

There can be no gainsaying the fact that, without Erica’s
testimony or the testimony of a physician, or some other cor-
roborating testimony, this obligee’s case is weaker than those
in the above-cited decisional law. While acknowledging that
this case is undoubtedly a close one, this Court dismissed
Father’s Exceptions because it found sufficient support in
the record for the hearing officer’s decision that the burden
for continuation of support was met.

As to Father’s second issue on appeal, this Court also
found sufficient support in the record to support the hearing
officer’s decision concerning the unreimbursed medical
expenses. Mother testified to $1500, for which she had pro-
vided documentation to Father. (T. at 18.) Father agreed that
documentation had been provided for all, but questioned a
$530 expense for eyeglasses as unreasonable. (T. at 19.)
Mother testified that the $530 was simply the cost of the
glasses with Erica’s prescription. (T. at 21.) Father also
questioned the amount in view of the fact that Erica
received medical assistance. Mother testified that medical
assistance did not cover two of the medications (T. at 19)
Father also questioned the use of an out-of-network thera-
pist. (T. at 20.) Mother testified that she used the out-of-net-
work therapist because this was a therapist with whom
Erica worked well, and because Mother had encountered
difficulty in finding a therapist with whom Erica would
work. (T. at 22-23.)

It was reasonable that Erica sought treatment with an
out-of-network therapist. Mother’s testimony showed that
this therapist was not chosen at random, nor to increase
costs for Father, but was rather found after failed attempts
with various other providers. If this was the therapist with
whom Erica was making progress, then it was reasonable for
Erica to stay with that therapist. As for the glasses, there is
no evidence from Father that the expense was unreasonable
other than an apparent distaste for the price itself. Mother
testified that Erica had not obtained new glasses in two or
three years. While the unreimbursed medical expenses may
have been higher than Father would have liked, there is
nothing in the record to suggest that those expenses were
unreasonable or unnecessary.

BY THE COURT:
/s/Wecht, J.

1 Style v. Shaub, 955 A.2d 403 (Pa.Super. 2008). In Style, the
support order was terminated because Dustin reached 18
and graduated. Id. at 405-06. Mother never responded to the
notice of the administrative termination. Id. Later, Mother
filed a new support action. Id. at 406. The Superior Court did
not hold that Mother could not file a new support action. Id.
at 408.
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Commonwealth of Pennsylvania v.
Ryan Michael Luterman

Scope of Cross Examination—Victim’s Misidentification of
Alleged Co-Conspirator

1. Where victim properly identified Defendant at each
stage of the proceedings, but arguably misidentified an
alleged co-conspirator, the Court properly barred cross
examination of the victim by the Defendant on that subject
as an impermissible impeachment on a collateral matter.

2. A Defendant may be found guilty of conspiracy with-
out the jury actually determining with whom the Defendant
conspired.

(Jeffrey A. Ramaley)

Daniel John Konieczka, Jr. for the Commonwealth.
Thomas N. Farrell for Defendant.

No. CC 200416605. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., December 22, 2008—The defendant, Ryan

Luterman, was charged by criminal information with one
count of robbery (18 Pa.C.S.A. §3701(A)(1)(i)) and one count
of criminal conspiracy (18 Pa.C.S.A. §903). The defendant
was tried by a jury on December 12, 2007. At the conclusion
of the trial, the jury returned verdicts of guilty as to both
counts. The jury also answered in the affirmative a jury
interrogatory asking if the defendant visibly possessed a
firearm during the commission of the robbery. The Court
ordered a pre-sentence report and scheduled sentencing for
March 10, 2008. Defendant’s bail was revoked and he was
remanded to the Allegheny County Jail.

The defendant appeared on March 10, 2008 and was sen-
tenced to not less than five (5) nor more than ten (10) years
on the robbery count and to no further penalty on the crimi-
nal conspiracy count. The sentence imposed on the robbery
count was a mandatory sentence pursuant to 42 Pa.C.S.A.
9712, which mandates a minimum sentence of five years
when a firearm is visibly possessed during certain enumer-
ated felonies, including robbery.

The defendant, through trial counsel, filed a Post
Sentence Motion on March 11, 2008, which was denied on
July 31, 2008. Trial counsel withdrew, new counsel was
appointed and a timely Notice of Appeal was filed on August
28, 2008. Pursuant to this Court’s Order, the defendant filed
a Concise Statement of Errors Complained of on Appeal on
October 15, 2008, raising the following two claims: 1)
Whether the trial court abused its discretion in refusing to
permit testimony and/or evidence that would have demon-
strated the victim misidentified an alleged co-conspirator;
and 2) Whether the Trial Court erred in instructing the jury
that any one could have been the conspirator in order to find
the defendant guilty of conspiracy.

The evidence presented by the Commonwealth established
that in 2004 the victim, Nicole Mautino was engaged in a side
business of selling sports memorabilia, including sports jer-
seys, to people on eBay and to other persons as a way of mak-
ing extra cash. She had on several occasions sold jerseys to
Joseph Iannaccio, the co-defendant in this matter.1 Her prac-
tice with Mr. Iannaccio was that when she would obtain jer-
seys that he might be interested in, she would call him and
they would meet at different locations around the city where
he would pay her for the jerseys. At approximately 4:30 p.m.
on February 23, 2004 the victim called Iannaccio and told him
that she had some jerseys that he might be interested in pur-

chasing. He told her that he would call back in about twenty
minutes to make arrangements to meet her to buy the jerseys.
He did not, however, return her call until approximately 1:00
a.m. in the morning. He asked her to meet him at a Giant
Eagle located in the Greenfield section of Pittsburgh. She
agreed and was waiting outside the Giant Eagle when she
received another phone call from Iannaccio and he asked her
to meet him at a residential address a couple blocks away.
When she parked in front of the address Mr. Iannaccio provid-
ed, he approached her car. They went to the back of the car
where she opened the trunk and showed him the shirts.

She stated that Mr. Iannaccio inspected the jerseys and
asked her questions about size and price. She noticed that
during this time he seemed nervous or anxious. He continu-
ally looked in the direction of a dark alley. Eventually, two
individuals walked from that alley and approached Ms.
Mautino and Mr. Iannaccio. One of the individuals, who was
later identified by the victim as the defendant, Ryan
Luterman, approached Iannaccio and said, “Hey man, I real-
ly need—I need that, I need that, I’m getting sick.” She testi-
fied that Iannaccio told Luterman that he did not know what
Luterman was talking about and he should “get the fuck out
of there.” She saw Luterman turn as if he was leaving and
then turn back towards her and Iannaccio, holding a handgun
which he quickly pointed at her head. The defendant told the
other individual with him to go into the vehicle and get the
“stuff.” He did and removed the jerseys that Iannaccio had as
well as approximately 13 others that were in the victim’s car.
Luterman and his accomplice then fled the area.

After they left, Iannaccio began to make calls on his cell
phone. The victim quickly entered her car and drove from
the scene, ignoring Iannaccio’s calls to her to “wait.” When
the victim first arrived at the location to meet Iannaccio, she
had been talking on her cell phone with her boyfriend, a
police officer for the Borough of Braddock Hills. The con-
nection with him remained open during the incident and he
could hear the anxiety in her voice during the incident.
When she drove off she resumed talking to him and told him
what had happened. He told her to drive to a nearby BP
Service Station where he would meet her. He also told her
that he would call the Pittsburgh police and have them meet
her there as well. When she arrived and met with the
responding Pittsburgh Police officers, she told them what
had happened.

She was able to provide the officers with Mr. Iannaccio’s
name and also with physical descriptions of the individuals
who pointed the gun at her and his accomplice. Over the next
few days, she spoke with friends who knew both her and
Iannaccio. Based on her descriptions, they provided her with
the name of the defendant, which she in turn relayed to the
police. She met with the investigating detectives and they
showed her a photo array that contained six photographs of
men who matched the description she gave. The defendant’s
photograph was in the array and she immediately pointed to
it and told the officers that he was the man who pointed the
gun at her and robbed her.

The Commonwealth also presented testimony from a
Jessica Birckley. She testified that Iannaccio, the defendant
and an individual named Steve Saling were in her home in
the Squirrel Hill/Greenfield section of Pittsburgh on the
evening of February 23, 2004. She described them as friends.
She said that they left together shortly after midnight.

The defendant’s first claim is that the Court erred in not
permitting defense counsel to cross examine Ms. Mautino
concerning her identification of another individual, Ryan
O’Leary, as being the third person involved in this incident.
The record established that Ms. Mautino told the police that
a Ryan O’Leary may have been the second individual with
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the defendant. The police showed her a photo array contain-
ing Mr. O’Leary’s picture and she identified him as the per-
son with the defendant. She also identified him at his prelim-
inary hearing. Sometime after his case was held for Court,
however, the Commonwealth nolle prossed the charges
against him, apparently based on the Commonwealth’s
investigation of alibi evidence disclosed by Mr. O’Leary.

Defense counsel wanted to cross examine the victim on
her identification of Mr. O’Leary as being the defendant’s
accomplice. He said that he wanted to ask her if she was as
positive of that identification as she was of Mr. Luterman. He
also wanted to present evidence showing that the
Commonwealth had chosen to nolle pross the charges
against Mr. Luterman. The Court sustained the
Commonwealth’s objections to any questions of this witness
concerning her alleged misidentification of Mr. O’Leary. The
Court concluded that inquiry into that matter would not be
relevant. When defense counsel repeatedly attempted to
introduce into evidence the fact of the alleged misidentifica-
tion, he was admonished and told not to even mention the
name of Mr. O’Leary.

The Court concluded that whether the victim misidenti-
fied Mr. O’Leary was not relevant. It did not make any fact
material to the defendant’s case more or less likely. Relevant
evidence is any evidence that tends to make a material fact
more or less probable. Whether the victim was mistaken as
to her identification of someone other than the defendant
would not make her identification of the defendant any more
or less likely.

Defense counsel’s reliance on United States, ex rel.
Boelter v. Cuyler, 486 F.Supp. 1141 (D.C.Pa., 1980) is mis-
placed. In that case the Court permitted cross examination of
witnesses who, although they positively identified the defen-
dant in a photo array, had, during previous arrays, suggested
that other persons looked like the individual who had partic-
ipated in the robbery of their place of employment. These
prior misidentifications were relevant because these witness-
es claimed to only have seen one of the several robbers who
had participated in the robbery and had selected persons
other than the defendant as looking like the person who
robbed them. They did not positively identify these other per-
sons; but did state that they resembled the robber. They did,
however, when viewing a line-up that included the defendant,
positively identify him. They maintained that identification
through the pre-trial proceedings and at two trials.

The obvious distinction between the “misidentification”
in the Cuyler matter and the alleged “misidentification” here
is that in Cuyler the defendant who was on trial was the sub-
ject of the earlier misidentifications. The fact that a witness
who identifies the defendant at trial thought, at a previous
occasion, that someone other than the defendant might have
been the person who committed the crime was relevant to
the strength and reliability of their identification of the
defendant. In this matter, there was no misidentification of
the defendant on trial. The victim never identified anyone
other than this defendant as being the person who pointed
the gun at her head and stole her belongings. Even if it were
undisputed that her identification of the other participant
was in error, that fact would not make her identification of
the defendant any less likely to have been accurate.

To have allowed the defendant to try to impeach the vic-
tim by trying to prove that she was mistaken when she iden-
tified Mr. O’Leary as the other participant in the robbery
would have permitted impeachment on a collateral matter.
Her possible error with regard to Mr. O’Leary was collater-
al to the issue of whether she was accurate in her identifica-
tion of the defendant. As such, the Court properly precluded
defense counsel from cross examination on that matter.

Next, the defendant complains that the Court erred when
it instructed the jury that the defendant could be guilty of
conspiracy without the jury actually determining with whom
he conspired. This issue is also related to Mr. O’Leary. The
criminal information identified Mr. O’Leary as a co-conspir-
ator. After the criminal information was filed, the charges
against Mr. O’Leary were nolle prossed. When the charges in
this matter were read to the venire prior to jury selection,
the Commonwealth made sure that Mr. O’Leary’s name was
not mentioned, After the jury was selected, the
Commonwealth, in the presence of the defendant and his
counsel, asked the Court to amend the information to remove
the reference to Mr. O’Leary. The defendant did not object
and the information was modified to remove the reference to
Mr. O’Leary. After the close of the evidence, defense counsel
advised the Court that he wanted to argue to the jury that the
Commonwealth failed to prove what was alleged in the infor-
mation that his client conspired with Mr. O’Leary. The Court
precluded him from making such an argument, finding that
the Commonwealth’s request to strike Mr. O’Leary’s name
from the criminal information, made prior to trial, in the
presence of the defendant and his counsel and without objec-
tion, resulted in an amendment of the information.

The Court advised defense counsel, and so instructed the
jury, that it was not necessary that they determine with
whom the defendant conspired. Defense counsel renewed
his objection when, during their deliberations, the jury asked
the Court to reinstruct on conspiracy and also asked the fol-
lowing question: “Do we consider conspiracy charges
against Luterman and Mr. Iannaccio only?” (N.T. 205) The
Court advised counsel that he intended to give the standard
conspiracy instruction again and, in response to the specific
question, to tell them, “He agreed with another person that
the two of them engaged in conduct. That person does not
need to be identified…” (N.T. 205). Defense counsel object-
ed. The Court then reinstructed the jury with the standard
instruction on criminal conspiracy and, in response to their
specific question regarding the identity of the co-conspira-
tor, told them:

The answer to that question is you may find that the
defendant agreed with either the other defendant
or any other person that you find to be a co-conspir-
ator, that you believe the evidence establishes
beyond a reasonable doubt that he agreed with to
commit the crime of robbery in order to find him
guilty of conspiracy, otherwise you must find him
not guilty.

(N.T. 208).

This instruction was a correct statement of the law.
Where the identity of the alleged co-conspirator is not
known, a defendant may still be found guilty of conspiracy.
Here, there were two possible co-conspirators: Joseph
Iannaccio and the unidentified person with the defendant.
The jury was properly instructed that the defendant could be
found guilty if it found that he conspired with his co-defen-
dant or any other person. From the jury verdict, it is impos-
sible to know whether they found him guilty of conspiring
with his co-defendant, with the unidentified person or with
both. The evidence, however, was sufficient to support the
verdict of guilty on any of these bases. Even where a jury
acquits the only person identified as the co-conspirator, they
may still find the co-defendant guilty as long as they are sat-
isfied beyond a reasonable doubt that the defendant con-
spired with some other person. Commonwealth v. Campbell,
651 A.2d 1096 (Pa. 1994). The identity of the person with
whom the defendant conspired is not an element of the crime
of conspiracy.



page 138 volume 157  no.  6Supplement to The Lawyers Journal

For these reasons, the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.

Dated: December 22, 2008

1 Mr. Iannaccio’s case was joined with the defendant’s for
trial but he elected to waive his right to a jury trial and pro-
ceed before this Court in a non-jury trial. He was adjudged
not guilty.

Commonwealth of Pennsylvania v.
Jesse William Thornton

Commonwealth of Pennsylvania v.
Hayden Nathaniel Marshall

Sufficiency and Weight of the Evidence—Prior Inconsistent
Statement

1. In reviewing a sufficiency of the evidence claim, the
Court reviews the evidence in a light most favorable to the
Commonwealth, with all reasonable inferences therefrom.

2. Although one defendant presented an alibi witness that
he was at a football game and an after-hours club, neither
defendant testified, and the other defendant presented no
evidence. The Court found the evidence sufficient to meet
each element of the crimes charged. Although neither of the
defendants was directly identified by the victims or others at
the scene of the incident, the Court found that the jury could
have found that the defendants were the perpetrators based
upon the significant circumstantial evidence.

3. Defendant Marshall claimed that the Court erred in
permitting the detective’s testimony regarding his discus-
sions with a Commonwealth witness, as this was inadmissi-
ble hearsay and impermissibly bolstered the Common-
wealth’s impeachment evidence. The Court found that
because the Commonwealth witness gave an interview and a
recorded statement, the Commonwealth was permitted to
introduce the latter for impeachment and substantive value.
The Commonwealth was also permitted to introduce testimo-
ny by the detective of the unrecorded interview for impeach-
ment value, since the witness’s court testimony differed
from her statements provided to police.

(Angel L. Revelant)

Bruce Beamer for the Commonwealth.
Scott Coffey for Jesse Thornton.
Carrie L. Allman for Hayden Marshall.

No. CC200601065 and Nos. CC200505039 and CC200500522.
In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., December 22, 2008—The defendants, Hayden

Nathaniel Marshall and Jesse William Thornton, have both
appealed from the judgments of sentence imposed after they
were found guilty by a jury of Murder of the First Degree and
related offenses. They each received sentences of life impris-
onment on the homicide charge and concurrent aggregate
sentences of seven and one half to fifteen years on the remain-

ing charges. Both defendants contend in their Concise
Statement of Matters Complained of on Appeal that the ver-
dicts as to all charges were not supported by sufficient evi-
dence. Thornton also challenges the weight of the evidence.
Marshall claims that this Court erred in failing to appoint
counsel to represent him immediately following the imposi-
tion of sentence. He contends that this delay deprived him of
the opportunity to file a post-sentence motion that challenged
the weight of the evidence and that, as a result, that claim is
waived on appeal. He also claims that the Court erred when it
permitted Detective Dale Canofari to testify about a prior
inconsistent statement given by Common-wealth witness
Tomorra Williams, contending that the statement was inad-
missible hearsay. These claims will be addressed after a brief
review of the evidence presented at trial.

The evidence, taken in a light favorable to the
Commonwealth, established that in the early morning hours
of December 5, 2004, the victims, Maury Budd and Anthony
Reeves, were walking on Hamilton Avenue in the
Homewood section of Pittsburgh. They had arrived there
minutes earlier, planning to go to an after-hours club known
as the Traveler’s Club. When they saw the long line outside
the door of the club, they decided to leave and walked the
block or so back to where Reeves’ vehicle was parked. As
they approached Reeves’ vehicle, Budd saw another vehicle,
a white or tan colored Bronco that had been parked on a side
street move to a position directly across the street from
where Reeves’ vehicle was parked. (N.T. p. 98). Budd and
Reeves entered their vehicle and were sitting in the front
seat when Budd heard gunshots. He immediately felt a bul-
let strike his right leg. (N.T. 103). He looked and saw that
Reeves had also been hit and grabbed him in an attempt to
pull him into the backseat. As he did this, he was struck sev-
eral more times in the back. The shooting stopped and he
heard screeching tires. (N.T. p. 104).

He saw Reeves exit the vehicle and begin to pace on the
sidewalk. Budd could not get out of the car as he could not
move. When the police arrived and opened the driver side
door, Budd fell out, into the officer’s arms. As the officer
held him he asked Budd if he saw who did this and what they
were driving.

Budd recalled telling the officer that they were driving,
“… like the OJ Simpson Bronco, but the other Bronco, the lit-
tle Bronco.” (N.T. 107). He then passed out. Budd recovered
from his wounds but Reeves later died.

A survey at the crime scene revealed that there were
twenty-four (24) spent cartridge casings on the street in the
area where Budd testified that the light colored Bronco had
been parked. The cartridges revealed that the shots had been
fired from a high powered assault rifle, most likely an AK47.

At the same time that Budd and Reeves were being fired
upon, Pittsburgh Police Officers Victor DiSanti and Thomas
Lockard were conducting a traffic stop approximately two
blocks away. When they heard the sound of gun fire, they ter-
minated the traffic stop and proceeded in the direction of the
gunfire. They stopped briefly at the scene of the shooting
and spoke with one of the officers there before continuing on
down Hamilton Avenue and right onto Enterprise, looking
for the light colored Bronco described by the victim, Budd.
At the intersection of Enterprise and Frankstown, a block or
so from where the shooting had occurred, they observed a
light colored Bronco travel through the intersection at a high
rate of speed and without stopping for the red light. They
began pursuing the vehicle, following it through several
Pittsburgh neighborhoods and eventually into the borough of
Wilkinsburg. Other police vehicles joined in the pursuit.
Eventually, the fleeing vehicle came to a stop in Wilkinsburg
and the two occupants fled in difference directions. The clos-
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est unit to the vehicle when it stopped was a K-9 Unit oper-
ated by Officer Dan Hartung.1

As soon as the vehicle stopped, Officer Hartung saw two
African American males exit and run in different directions.
He decided to chase the driver, who was closer to him. As he
ran, the driver removed the camouflage jacket he had been
wearing and discarded it. Under the jacket, Officer Hartung
noticed that the driver was wearing a blue long sleeve shirt
with lettering across the top and with two numbers, one of
which he believed to be a “3,” on the back. Officer Hartung
lost sight of the driver and a subsequent search of the area
by numerous officers was not successful.

A search of the vehicle and the area around it resulted in
the seizure of a banana shaped ammunition clip from the car.
It was empty. Police also seized the camouflage jacket that
had been discarded by the driver. Police found three cell
phones and a small amount of marijuana in the pockets. The
vehicle was also processed by the mobile crime unit and sev-
eral latent fingerprints were discovered on the exterior of
the vehicle and on one of the phones seized from the camou-
flage jacket. One of the prints from the exterior of the vehi-
cle, above the driver’s side door handle, matched the known
prints of the defendant Marshall as did prints obtained from
one of the cell phones. There were no matches with defen-
dant Thornton.

It was also determined that the Bronco belonged to
William Thornton, the father of defendant, Jesse Thornton.
Dean Hough, the owner of an auto body shop in Hazelwood,
testified that a couple days before the December 4 shooting,
defendant Thornton picked the vehicle up from his shop.

The Commonwealth also presented two witnesses who
were with the defendants both before and after the shooting.
Tomorra Williams testified that the defendants were at her
home in Hawkins Village in Rankin the evening before the
shooting. They arrived there in a tan Ford Bronco. When
they left, they took with them a rifle that had been left there
by defendant Thornton earlier that day. Williams described
the rifle as a long gun with an ammunition clip shaped like a
“half moon.” (N.T. 409). She next saw the defendant Hayden
at her place at about 4:45 a.m. when he pounded on her door
and she let him in. He was alone. (N.T. 413). Thornton
arrived about five hours later. They no longer had either the
gun they had removed the night before or the Bronco they
had been driving. (N.T. 415).

During her testimony, Williams retreated from statements
she had given to police shortly after the incident. She claimed
at trial that her testimony was different because when she
spoke with the police she was threatened with jail and told
the police what she thought they wanted to hear. (N.T. 419)
She claimed that rather than staying at home that night, as
she told the police, she actually went to the Hill District, to an
after-hours club known as the Cotton Club. She also denied
that Marshall appeared nervous when he came back to her
home later that morning or that he discussed having shot any-
one. (N.T. 420). She said that she did not know how Marshall
got back to her house and only told the detectives about him
arriving with Robin Craver because that is what Robin told
her. (N.T. 421). During cross-examination, she claimed that
she was at the Cotton Club in the Hill District from approxi-
mately 1:45 a.m. until between 3:20 and 3:40 a.m. She said
that Marshall was there from shortly after she arrived and
was still there when she left. (N.T. 432). She said that he
arrived at her house after 4:00 a.m., shortly after she arrived
home from the night club.

The Commonwealth presented Detective Dale Canofari,
who testified as to his interview of Ms. Williams and his later
taking of a taped statement from her. According, to the detec-
tive, during the unrecorded statement, Williams told him that

defendant Marshall brought the assault rifle to her house
during the day on December 4. It was wrapped in garbage
bags and included a banana shaped ammunition clip. She had
him put it in an upstairs bedroom. Marshall returned to her
house late that evening, accompanied by Thornton. They
arrived in a tan Ford Bronco she believed belonged to
Thornton’s father. Marshall asked her to retrieve the rifle and
she did, giving it to Marshall. Although she had planned to go
out, she did not. At about 3:00 a.m. she went downstairs to
check on a noise she heard and found the defendants climb-
ing in through a window. Both were excited and sweating.
One of the defendants said that they had just committed a
murder or shooting, but she could not specify which one. She
told Detective Canofari that her friend Robin picked the
defendants up in a jitney and brought them to her house.
Marshall did not have shoes on. Upon completing the oral
interview, Detective Canofari asked Williams if she would
give a taped statement, and she agreed to do. The taped state-
ment was admitted into evidence and played for the jury.

The Commonwealth also presented testimony from
Devon Duell, who was present in the Williams home on the
evening of December 4 and the morning of December 5.
Duell, who was serving a sentence in Federal Prison follow-
ing his conviction of various charges at the time of his testi-
mony, told the jury that he saw the defendants with an
assault rifle the evening of December 4. He described as,
“…a big gun, clip curved top, got a stock you pull. Gun you’ll
see on video games.” (N.T. 555). Marshall took the weapon
with him when he and Thornton left later that evening. Duell
said that he stayed at Williams’ apartment that night and was
awakened near dawn when Williams’ sister woke him up and
told him to, “Go down and holler at Junior [Hayden
Marshall].” (N.T. 564). When he went downstairs he saw
both defendants. Marshall appeared nervous and fidgety
while Thornton appeared calm. Marshall told Duell that he
had been on a high speed chase after being involved in a
shooting at the Travelers’ Club. (N.T. 565). Later the same
day, Duel went with the defendants to a restaurant. He said
that the defendants were arguing about the shooting and that
he heard Thornton tell Marshall he was scared “…because
this was his first time ever catching a body.” (N.T. 571).

Another Commonwealth witness, Robin Craver, testified
that she was at the Traveler’s Club at approximately 2:00
a.m. with a friend named Kayla. She said that Kayla got a
phone call and immediately told her that they had to leave
the club. They got in a jitney. Kayla handed her cell phone to
the jitney driver who apparently took directions from whoev-
er was on the other end of the phone. They then proceeded
to a location that Ms. Craver could not remember and they
picked up the defendant, Hayden Marshall. Craver was
dropped off at her home in Homewood and does not know
where the defendant went after that.

Defendant Marshall presented an alibi witness, Anthony
Lee, who claimed that the defendant was with him the entire
evening of December 4 and until about 4 or 5 in the morning
on the 5th at a football game and then at several clubs,
including an after-hours club, the Cotton Club, from around
2:20 a.m. until around 4:30 a.m. Defendant Thornton did not
present any evidence. Neither defendant testified.

Defendant Marshall’s first claim is that the Court erred in
not appointing counsel to represent him immediately after
sentence was imposed. He contends that this deprived him of
the right to file timely post-sentence motions raising certain
issues. His inability to file those motions, he claims, will pre-
vent him from raising on appeal issues that could have been
raised in his post-sentence motions. The only issue he claims
he could have raised, but is now precluded from raising, is a
challenge to the weight of the evidence. Because this was not
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raised in a post-sentence motion, the defendant contends
that it cannot be addressed on appeal and that the only
appropriate remedy is for the Appellate Court to remand the
matter to this Court to allow the defendant to file a post-sen-
tence motion challenging the weight of the evidence.

Whether the Court erred in failing to appoint counsel
after sentence was imposed is immaterial and the remedy he
proposes, a remand, is unnecessary. Unlike a claim that
counsel was ineffective or an after discovered evidence
claim, both of which may require that the trial court conduct
an evidentiary hearing to properly address the issues raised,
a challenge to the weight of the evidence does not require
that the Court do anything more than review the record, as it
exists, and determine if the verdict is contrary to that evi-
dence. While this Court may not have the power to grant the
defendant relief on this claim, if relief were warranted, it
can certainly explain, in this Opinion, whether the Court
believes that the verdict was or was not against the weight of
the evidence. This Court is sure that the Superior Court, in
the exercise of judicial economy, will permit the defendant to
raise a challenge to the weight of the evidence on appeal
under the circumstances of this case. Accordingly, the Court
will address the defendant Marshall’s challenge to the
weight of the evidence as if it had been timely raised in a
post-sentence motion.

First, however, both defendants challenge the sufficiency
of the evidence. The standard for evaluating a claim to the
sufficiency of the evidence is well known. The evidence must
be viewed in a light favorable to the Commonwealth as ver-
dict winner. The Commonwealth is entitled to all reasonable
inferences that arise from the evidence. Credibility is a
determination that is to be made by the fact finder.
Commonwealth v. Mackert, 781 A.2d 178, 186 (Pa.Super.
2001). To be considered sufficient, the evidence must estab-
lish each and every element of the crimes charged beyond a
reasonable doubt. When a verdict is based largely on cir-
cumstantial evidence, the same standard is applicable and
the verdict will be upheld “as long as the evidence implicates
the accused in the crime beyond a reasonable doubt.”
Commonwealth v. Ockenhouse, 756 A.2d 1130, 1135 (Pa.
2000); Commonwealth v. Cox, 686 A.2d 1279, 1285 (Pa. 1996);
Commonwealth v. Murphy, 657 A.2d 927, 930 (Pa. 1995).

The defendants do not claim that any particular element
of any of the offenses for which they were convicted was
absent. They claim, rather, that the evidence was not suffi-
cient to establish that they were persons in the Ford Bronco
that fired upon the victims and then became the focus of the
police chase. While it is true that neither the surviving vic-
tim nor anyone else at the scene were able to identify either
defendant as having been there, the circumstantial evidence
presented by the Commonwealth overwhelmingly estab-
lished that they were the assailants.

Two witnesses, Tomorra Williams and Devon Duell, testi-
fied that the defendants were together several hours before
the shootings in a tan Ford Bronco and that they left in that
vehicle in possession of an assault weapon. It was from the
area where a tan Ford Bronco was parked that the shots that
killed Anthony Reeves and wounded Maurice Budd were
fired. This was established both by the testimony of Budd
and from the fact that numerous shell casings were found
where that vehicle was parked. Moments after the shooting,
the same vehicle was seen fleeing the area of the shooting at
a high rate of speed. Unable to avoid the police, the
assailants ditched the car and fled on foot, in different direc-
tions. The fingerprints of the defendant Marshall were found
on the vehicle and, more importantly, on a cell phone found
in a jacket discarded by the driver as he fled. The vehicle
recovered belonged to Jesse Thornton’s father. Inside the

vehicle was an ammunition clip identical to the one that was
described by Williams and Duell as being on the assault
weapon that these defendants possessed only hours earlier.

In addition, the evidence established that within a short
period of time after the police chase ended with the
assailants fleeing on foot, defendant Marshall was being
picked up by a jitney driver a short distance from where the
chase ended. He arrived at the Williams’ residence around
dawn and was joined by the defendant Thornton a short time
later. They no longer had the Ford Bronco they were driving
hours earlier and were no longer in possession of the assault
weapon. Finally, they made statements in the presence of the
witness Deull that amounted to admissions of their involve-
ment in the shooting of the victims and subsequent police
chase. Taken as a whole, when viewed in a light favorable to
the Commonwealth as the verdict winner, this evidence was
certainly sufficient to establish that these defendants were
the individuals who fired at the victims with the assault rifle
and then led the police on the high speed chase.

The weight of the evidence claims are similarly without
merit. When reviewing a claim that the verdict was against
the weight of the evidence, it must be remembered that, “The
weight of the evidence is exclusively for the finder of fact
who is free to believe all, part, or none of the evidence and to
determine the credibility of the witnesses. An appellate court
cannot substitute its judgment for that of the finder of fact.
Thus, we may only reverse the jury’s verdict if it is so con-
trary to the evidence as to shock one’s sense of justice.”
Commonwealth v. Begley, 780 A.2d 605, 619 (2001)). The
jury’s verdict in this case was entirely consistent with the evi-
dence. The Commonwealth was able to establish, through
their witnesses, the defendant’s whereabouts from shortly
before the shooting when they were seen leaving Rankin in
possession of an assault rifle and driving a tan Ford Bronco,
until shortly after the shooting, when they returned to Rankin
without the rifle and without the tan Ford Bronco. Both were
clearly linked to the Bronco; Hayden through his fingerprints
on the vehicle and on the cell phone and Thornton because
his father owned it. Frankly, any verdict other than guilty
would have been contrary to the evidence.

Defendant Marshall raised one additional claim; that the
Court erred in permitting Detective Canofari to testify con-
cerning his discussion with Tomorra Williams. The defen-
dant contends this was inadmissible hearsay. In addition, he
complains that by allowing the detective to testify regarding
Ms. Williams prior statement, the Court permitted the
Commonwealth to unfairly bolster the impeachment value of
the prior inconsistent statements by, in essence, allowing the
jury to hear it twice. This claim must fail because it is based
on the erroneous contention that Ms. Williams only gave a
single prior statement. The record, however, established that
Ms. Williams gave two statements. The first consisted of her
answering a series of questions by Detective Canofari. After
that interview was completed, Williams gave permission to
have another interview tape recorded. (N.T. 458, 465). The
Commonwealth sought to introduce the taped statement both
for its impeachment value and as substantive evidence. They
also offered the testimony of Detective Canofari as to the
unrecorded statement for impeachment purposes. Trial
counsel did not object to the admissibility of the taped state-
ment, conceding that it was admissible for both impeach-
ment and substantive purposes. (N.T. 452). Counsel did
object, however, to Detective Canofari relating the content of
his oral interview of Ms. Williams. The Court overruled the
objection but instructed the jury that while the taped state-
ment could be considered by them both as impeachment evi-
dence and as substantive evidence, they could only consider
the unrecorded oral interview with Detective Canofari for
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impeachment purposes. (N.T. 453-454).
The objection was properly overruled. A prior inconsis-

tent statement by a witness may be used to impeach the
credibility of that witness as to relevant matters. Pa. R. E.
613 (a) & (b). Extrinsic evidence of that statement is admis-
sible as long as the witness is confronted with the prior state-
ments and given the opportunity to deny having made the
statement or to explain the statements. With regard to the
recorded statement, the extrinsic evidence of the statement
was the tape recording. It was properly admitted, without
objection. The extrinsic evidence of the unrecorded inter-
view was the testimony of Detective Canofari in which he
related the contents of his interview of the defendant. It was
also properly admitted as impeachment evidence only.

The Court, in its closing instructions to the jury, explained
how it could consider prior statements. The Court told the
jury:

You also heard evidence that some of the witnesses
made statements on previous occasions which you
might believe were different, you may choose to
determine were different from the testimony pre-
sented on the witness stand. There are two ways
that evidence is to be considered.

First, were the previous statements handwritten,
signed or tape recorded? You may regard that evi-
dence as proof of the truth of anything the witness
said in the earlier statement.

You may also consider that to help you judge the
credibility and weight of the testimony of the wit-
ness given at trial.

If, however, the statement was not handwritten,
signed or tape recorded, then you may consider the
prior statement for one purpose and one purpose
only; that is to help judge the weight and credibili-
ty of the testimony given by the witness at trial.

You may not regard the evidence of the earlier
statement as proof of the truth of anything said at
that time.

(N.T. 881-882). Accordingly, the jury was properly instructed
as to the difference between the two types of prior state-
ments and what use they could make of them.

For the reasons set forth in this Opinion, the judgment of
sentence imposed on each defendant should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: December 22, 2008

1 The vehicle operated by Officer DiSanti became disabled
and gave up pursuit.

Commonwealth of Pennsylvania v.
Theresa Logsdon

Restitution—Consideration of Restitution in Sentencing

1. In sentencing, a Court may properly consider whether
the Defendant has done anything to try to make amends to
the victim.

2. Where the Defendant has assets, and more than enough
time to at least begin to make restitution on the matter, the

Court may properly consider, in sentencing, her failure to
have made restitution as an indication of her lack of remorse.

(Jeffrey A. Ramaley)

Geoffrey William Melada for the Commonwealth.
Suzanne M. Swan for Defendant.

No. CC 200701245. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., December 29, 2008—The defendant,

Theresa Logsdon, was charged by criminal information with
one count of theft by failure to make required disposition of
funds.1 The defendant appeared with counsel on January 17,
2008 and entered a plea of nolo contendere to the single
charge. The Commonwealth summarized the factual basis
for the plea as follows:

Your Honor, had this matter proceeded to trial, the
evidence would have been substantially as follows:
that in July, 2004, the defendant became the execu-
tor of her late mother’s estate. That is the estate of
Mary Foley. Pursuant to those duties of executor,
she sold her late mother’s house for approximately
$34,000.00. That money was not distributed to any
of the heirs. Instead, the defendant kept that
money. When questioned, the defendant did admit
to using it for her own purposes, loans and gifts to
friends as well as some of it lost through gambling.
With that, Commonwealth would rest.

(N.T. 7)
The Commonwealth went on to explain that because the

defendant was one of four heirs, she would have actually
inherited part of the proceeds and that therefore the actual
loss was not the full amount of the sale of the house but,
rather, three-fourths of that, or $25,346.55. Each of the heirs
were to receive $8,448.85. Subtracting that amount as her
share from the total amount resulted in a loss of $25,346.55.
After the defendant entered her plea, the Court inquired of
defense counsel about the defendant’s ability to make resti-
tution. The Court explained to counsel that a significant
amount of restitution was a fact that the Court would consid-
er at the time of sentence. The defendant disclosed at sen-
tencing that she currently owned a residence worth approx-
imately $21,000.00 and that it was owned free and clear and
therefore available for restitution.

The defendant returned for sentencing on April 9, 2008.
The defendant did not make restitution at that time and the
Court proceeded to impose a sentence of not less than one (1)
nor more than five (5) years. A Petition for Reconsideration
of Sentence was filed on April 14, 2008. This was denied by
an Order dated May 7, 2008 and the defendant filed this
timely appeal. In the Concise Statement of Errors
Complained of an Appeal, the defendant raises a single
claim: that the Court erred in imposing an excessive and
unreasonable sentence for the reasons set forth in the
Petition for Reconsideration of Sentence.

Sentencing is a matter vested in the sound discretion of
the sentencing court and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion. An abuse of dis-
cretion is more than just an error in judgment and, on appeal,
the trial court will not be found to have abused its discretion
unless the record discloses that the judgment exercise was
manifestly unreasonable or the result of partiality, prejudice,
bias, or ill-will. Commonwealth v. Hess, 745 A.2d 29
(Pa.Super. 2000). The defendant was convicted of theft by
failure to make required disposition of funds. The amount the
defendant was convicted of taking unlawfully was $25,436.55.
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This resulted in an offense gravity score for purposes of the
sentencing guidelines of 6. With a prior record score of zero
(0), the sentencing guidelines called for a minimum sentence
of between three (3) and twelve (12) months in the standard
range. Accordingly, the defendant’s sentence was within the
standard range of the sentencing guidelines.

The defendant’s claim that the Court abused its discretion
is based solely on the suggestion that the Court did not con-
sider in imposing sentence the circumstances surrounding
the defendant’s poor health. The Court did, however, consid-
er all of those facts in imposing sentence. The Court had to
weigh those against the fact that the defendant had done
nothing to try to make amends to the victims of her crime.
The offense was committed in 2004. The defendant was
charged in July of 2007 and entered her plea in January of
2008. By the time she was sentenced, nearly four years had
passed since the offense. The defendant had more than
enough time to at least begin to make restitution in this mat-
ter. Her failure to do so is an indication of her lack of remorse
and was among the factors that weighed against imposing a
sentence in the lower portion of the standard range. This
Court considered all the factors set forth in the sentencing
code and determined that a sentence at the top of the stan-
dard range was appropriate based upon those factors.

For these reasons, judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.

1 18 Pa.C.S.A. §3927(A) The offense was a felony in the third
degree as it is alleged that the property taken had a value in
excess of $2,000.00.

Commonwealth of Pennsylvania v.
Thomas Julian

Post Conviction Relief Act Petition—Time for Filing Petition

1. The one-year time limit for filing a Petition under the
Post Conviction Relief Act begins to run from the date the
judgment of sentence became final in a direct appeal.

2. The filing of an earlier PCRA Petition does not toll the
one-year filing period from the date of judgment of sentence.

3. The record failed to support Defendant’s allegation of
an exception to the one-year filing period based on facts that
were not known to him. Each and every claim that the
Defendant identified in his brief was based upon facts that
were clearly known to him at the time of trial.

(Jeffrey A. Ramaley)

Angharad Grimes Stock for the Commonwealth.
Thomas Julian, pro se.

No. CC 199909159 & 199990916. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., December 29, 2008—The defendant, Thomas

Julian, has filed an appeal from this Court’s Order dismiss-
ing the Post Conviction Relief Act (“Act”) Petition which he
filed on or about July 28, 2008. This Court issued a Notice of
Intention to Dismiss on August 22, 2008. The reasons for the
dismissal were several. First, the defendant’s Petition was

untimely. Second, the Court had reviewed the claims raised
in the defendant’s Petition and determined that they were
either waived by the defendant’s failure to raise them or
were previously litigated. Finally, the Court determined that
there were no genuine issues concerning any material fact
raised in the Petition and that the defendant was not entitled
to Post Conviction Relief.

The defendant filed a Motion for Extension of Time in
Which to Respond to the Notice of Intention to Dismiss. He
thereafter filed a Response on September 11, 2008. This
Court considered the averments set forth in the Response
and then issued a final Order dismissing the PCRA on
September 25, 2008.

A review of the dockets reveals that the defendant’s
Petition was clearly filed beyond the one-year time limit set
forth in the Act. Moreover, the defendant did not set forth
any facts in his Petition that would warrant an exception to
this untimely filing as is permitted by the Act at 42 Pa. C.S.
§9545(b)(1). The defendant was originally found guilty by a
jury on July 28, 2000. He was sentenced on December 4,
2000. He filed a timely appeal to the Superior Court on or
about January 3, 2001. The Superior Court affirmed on
March 10, 2003. A Petition for Allowance of Appeal from the
Supreme Court was denied on July 29, 2003.

The defendant filed his first Post Conviction Relief Act
Petition on or about March 31, 2004. Counsel was appointed.
Original counsel withdrew and new counsel was appointed
on October 8, 2004. An Amended Post Conviction Relief Act
Petition was filed on or about November 14, 2005. This Court
issued a Notice of Intention to Dismiss on January 10, 2006.
Defendant, through counsel, filed a response to the proposed
dismissal and a brief in support of the Amended Post
Conviction Relief Act Petition. On June 26, 2006, this Court
issued an Order dismissing the first Post Conviction Relief
Act Petition for the reasons set forth in the Notice of
Intention to Dismiss dated January 10, 2006. The defendant
filed an appeal of that dismissal to the Superior Court. On
March 5, 2007, the Superior Court affirmed this Court’s
denial of the defendant’s first Post Conviction Relief Act
Petition. On July 12, 2007, the Pennsylvania Supreme Court
denied defendant’s Petition for Allowance of Appeal. The
instant Post Conviction Relief Act proceeding began on July
28, 2008 when the defendant filed his second Pro-Se Petition.

As this docket demonstrates, the instant PCRA Petition,
the defendant’s second, was filed well beyond the one-year
time limit for filing. It must be remembered that the time
limit for filing commences as of the date the judgment of sen-
tence became final. The judgment of sentence became final
in this case ninety (90) days after the defendant’s original
Petition for Allowance of Appeal to the Supreme Court on his
direct appeal was denied. That Petition was denied on July
29, 2003, which meant that the judgment of sentence became
final ninety (90) days thereafter, or October 28, 2003. The
defendant’s instant Petition is three and one half years
beyond the time limit for filing a Post Conviction Relief Act
Petition. The fact that the defendant in the interim filed a first
PCRA which was later denied and that that denial was upheld
by the Supreme Court is of no moment. The time limit does
not run from the denial of an initial Post Conviction Relief Act
Petition but, rather, from the judgment of sentence.

More importantly, the defendant has not set forth in his
Petition any claim that this untimely filing should be
excused for the reasons provided for in the PCRA at
§9545(b)(1). The defendant alleges in the brief in support of
this Pro-Se Petition, in paragraph 10, that his Petition was
timely because it was filed within one year plus ninety days
of the date that the Supreme Court denied the allowance of
appeal in 2007. As is pointed out above, the one-year filing
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period runs from the date judgment of sentence became final
in a direct appeal and not when the Superior Court entered
final judgment on a subsequent PCRA.

The defendant also attempts to invoke the exception at
§9545(b)(1)(ii) by stating, at paragraph 11 of his brief, that
the claims are predicated on facts that were not known to
him. Nowhere in his brief or in his Petition, however, does
the defendant describe what facts he learned in June of 2008
that led to the filing of this Petition.

It appears from reading his voluminous brief that he is
simply claiming that it was only in June of 2008 that he was
able to identify the legal claims that he attempts to raise in
his Petition. Each and every claim that the defendant identi-
fies in his brief is based upon facts that were clearly known
to him at the time of his trial. His first issue contends that he
was denied due process because of an improper consolida-
tion of his charges. The fact of this consolidation was cer-
tainly known to him at the time of his trial.

Next the defendant contends that there were problems
with his jury selection. Once again, all the facts surrounding
his jury selection that form the basis for his jury selection
related claims were known to him at the time of his trial.
Most paragraphs consist mainly of legal argument and do
not identify any facts that were not known to him at the time
and subsequently came to be known by him.

This defendant has had a thorough review of the circum-
stances surrounding his conviction. He had competent coun-
sel represent him at trial, in his direct appeal following con-
viction and in connection with his first Post Conviction
Relief Act Petition. He has been provided with all the review
to which he is entitled under the law. For these reasons, this
Court properly denied the defendant’s Post Conviction Relief
Act Petition because it was untimely.

BY THE COURT:
/s/Manning, J.

Dated: December 29, 2008

Commonwealth of Pennsylvania v.
Dennis Foy

Post Conviction DNA Testing

Defendant asserted that his rights to post-conviction DNA
testing were violated by improper storage and destruction of
physical evidence. As the evidence was destroyed, the Court
could not have granted defendant’s request. The inquiry
became whether or not the evidence was destroyed in bad
faith. The Court found this claim to be without merit as offi-
cers testified that the facility had been flooded, the depart-
ment had no reason to believe the evidence was in danger of
a flood of that magnitude, and that only one evidence bag
was identifiable but was likely contaminated and compro-
mised by the flood debris.

(Angel L. Revelant)

Anthony Krastek for the Commonwealth.
Scott Rudolf for Defendant.

Nos. CC 198710528, CC 198710548, and 198710549. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Criminal Division.

OPINION
PROCEDURAL BACKGROUND

Machen, J., December 30, 2008—Defendant was convict-

ed of numerous crimes after a jury trial before the Honorable
John O’Brien. Defendant was sentenced on January 3, 1998,
to consecutive sentences, which are enumerated in the
record. Defendant filed a timely appeal and on May 29, 1990,
the Superior Court affirmed the judgment of sentence. The
Supreme Court affirmed the judgment of sentence.

On October 26, 1994, defendant filed a pro-se PCRA
Petition. The Office of the Public Defender was appointed to
represent defendant and over the next several years various
motions for extensions of time to file amended PCRA were
filed and granted. By this time, Judge O’Brien was no longer
on the bench and the matter was assigned to this Court. After
the PCRA law changed in late 2002 with regard to Motions
for DNA testing, defendant filed a Motion pursuant to 42
Pa.C.S.A. §9543.1 on May 8, 2003. Amended PCRA Petitions
were filed, Commonwealth’s Answers were filed and several
Evidentiary Hearings were held (Nov. 6, 2003; Nov. 18, 2003;
Aug. 16, 2004; Oct. 14, 2004 and January 24, 2006). After the
defendant filed his Proposed Findings of Fact and
Conclusions of Law; the Commonwealth filed its Response
thereto, and an extensive review by the PCRA Court, the
Petition was denied by Order of Court dated Dec. 26, 2007.
This timely appeal followed. In the Concise Statement of
Errors Complained of on Appeal, defendant raises 27 issues
that can be categorized and addressed as eight (8) main
issues: Improper Storage and Destruction of Physical
Evidence; Improper Consolidation of Criminal Charges;
Improper Exclusion from Jury Selection; Improper
Omission of Good Character Evidence; Defective Jury
Instruction; Sentencing Issues; Due Process Violation; and
Unconstitutionality of Concise Statement Requirements.
Most of these claims have an underlying claim as to
Ineffective Assistance of Counsel.

STANDARD FOR REVIEW
In reviewing the propriety of an order granting or deny-

ing PCRA relief, the Appellate Court “is limited to determin-
ing whether the evidence of record supports the determina-
tion of the PCRA court, and whether the ruling is free of
legal error.” Commonwealth v. Liebel, 825 A.2d 630 (Pa.
2003). “Great deference is granted to the findings of the
PCRA court, and these findings will not be disturbed unless
they have no support in the certified record.”
Commonwealth v. McClellan, 887 A.2d 291 (Pa.Super. 2005).

The standard for review of an ineffective assistance of
counsel claim is well settled in Pennsylvania. To establish a
claim of ineffective assistance of counsel, a petitioner must
establish, by a preponderance of the evidence that the cir-
cumstances of the particular case “so undermined the truth-
determining process that no reliable adjudication of guilt or
innocence could have taken place.” 42 Pa.C.S.A.
§9543(a)(2)(ii). This requires the petitioner to show: (1) that
the claim is of arguable merit; (2) that counsel had no rea-
sonable strategic basis for his or her action or inaction; and
(3) that, but for the errors or omissions of counsel, there is a
reasonable probability that the outcome of the proceedings
would have been different.” Commonwealth v. Kimble, 724
A.2d 326 (Pa. 1999).

IMPROPER STORAGE AND
DESTRUCTION OF PHYSICAL EVIDENCE CLAIMS

The first three issues raised by defendant in his Concise
Statement of Errors Complained of on Appeal all stem from
the same claim that the defendant’s right to post-conviction
DNA testing were violated by the improper storage and
resulting destruction of the physical evidence. These three
claims will be addressed together.

With regard to Defendant’s claim, 42 Pa.C.S.A. §9543.1(a)
states, in pertinent part, that:
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(1) An individual convicted of a criminal offense in
a court of this Commonwealth and serving a term
of imprisonment or awaiting execution because of a
sentence of death may apply by making a written
motion to the sentencing court for the performance
of forensic DNA testing on specific evidence that is
related to the investigation or prosecution that
resulted in the judgment of conviction.

(2) The evidence may have been discovered either
prior to or after the applicant’s conviction. The evi-
dence shall be available for testing as of the date of
the motion.

42 Pa.C.S.A. §9543.1(a)(1), (2).

Defendant’s claims that he was entitled to relief stem
from his assertion that the Commonwealth (through the
Allegheny County Police Department) was responsible for
improperly storing and/or destroying the physical evidence
and that the circumstances surrounding the flooding and the
subsequent destruction of the evidence in ques-
tion–exercised bad faith. A similar issue was addressed by
the Superior Court in Commonwealth v. Watson, 927 A.2d
274 (Super. 2007) reargument denied, appeal denied 945
A.2d 171. In that matter, defendant had requested DNA test-
ing on evidence that was destroyed prior to the filing of the
Motion Requesting DNA testing. The Superior Court con-
cluded, “in that there existed no DNA evidence to test,
Appellant’s request for such testing was logically impossi-
ble. See 42 Pa.C.S.A. §8543.1(a)(2). Consequently, the court
could not have granted Appellant’s petition.” Id.

The question must then turn to the question of bad faith.
Similarly, in Commonwealth v. Moss, 689 A.2d 259 (Pa.Super.
1997), the Superior Court stated “is undisputed that the evi-
dence which Appellant contends should be subjected to DNA
testing is no longer-in existence, having been destroyed by
the Bethlehem Police Department. Accordingly, the relevant
inquiry becomes whether such evidence was destroyed in
bad faith.”

At the evidentiary hearing on November 18, 2003, Officer
Ryan credibly testified that evidence had been stored in said
facility from 1981 to the January 1996 date of the flood and
there had been no prior water infiltration at that site.
(Hearing Transcript of 11/18/03, hereinafter “T-11/18/03,”
p. 7-8, 18). Further investigation revealed that there had not
previously been a flood of the magnitude of January 1996
since 1972. The time before that was 1936. The County Police
had no reason to believe that the evidence was in danger of
flooding. DNA Expert Houck credibly testified that the
Allegheny County Police stored evidence, in evidence bags
inside brown paper bags in sealed boxes. She testified that
this was a “very standard and commonplace and acceptable
method of storing” evidence. (Hearing Transcript of
10/14/04, hereinafter “T-10/14/04,” p. 24-25). Based upon the
credible testimony presented, this court found that the
Allegheny County Police evidence storage was not improper.

Testimony at the November 18, 2003 hearing established
that during the inventory of flood damaged evidence, only
the evidence bag from County Police case # 870650, victim
Leskanic, was identifiable. (T-11/18/03, p. 17). Evidence
from the remaining cases was not identifiable and thus could
not have been preserved. (T-11/18/03, p.17-18, 50). Further,
because of the mixing of outside biological material and pos-
sible cross-contamination, the Leskanic evidence may have
been compromised. The evidence contaminated in the
January 1996 flood was destroyed pursuant to a Court Order
because of contamination by sewage waters, mud, cross-con-
tamination, and the possibility of spontaneous combustion of

agricultural materials (quantities of marijuana). (T-
11/18/03, p. 10-11, 14, 27-28, 30, 37-40, 50-51, 53). Officer
Ryan was required to be inoculated against tetanus and hep-
atitis and wear HAZMAT clothing during the inventory of
the contaminated evidence. (T-11/18/03, p. 14).

The only evidence pertaining to petitioner’s convictions
identified at the Wood Street facility was evidence from the
Leskanic case. The evidence in that case was contained in a
paper evidence bag which was dripping wet and had been
floating in sewage-contaminated floodwaters mixed with
blood and other biological evidence from other cases. (T-
11/18/03, p. 10-11, 14, 27-28, 30, 37-40). Such conditions
could have resulted in bacterial degradation and/or cross-
contamination. (T-10/14/04, p. 21).

Upon review of the testimony, the defendant did not
demonstrate prosecution’s bad faith in ordering or permit-
ting its destruction; absent such a showing, failure to pre-
serve evidence which might be of use to a criminal defen-
dant after testing does not constitute a denial of due process.

Defendant’s claims numbered 1 through 3 have no merit.

IMPROPER CONSOLIDATION
Issues 4 and 5 raised by defendant in his Concise

Statement of Errors Complained of on Appeal both stem
from the claim that the defendant’s rights were violated
when charges arising from five alleged criminal episodes
were tried in a single trial. These two claims will be
addressed together.

As set forth in the trial court’s direct appeal opinion,
adopted by the Superior Court on appeal, circumstances of
the five criminal episodes were sufficiently similar, and the
offenses were sufficiently linked temporally and spatially to
make them admissible in separate prosecutions and to sup-
port consolidation for trial.” Commonwealth v. Foy, trial court
opinion dated 4/19/1989, at 6; Commonwealth v. Foy, No. 203
Pgh, 1989, memo. op. filed 5/29/1990 at 4 (Pa.Super. 1990).

As cited by the Commonwealth in its Response to
Petitioner’s Proposed Findings of Fact and Conclusions of
Law (hereinafter “Response”), a PCRA petitioner may not
re-litigate a claim previously raised in any prior proceeding
by “positing it under a new and/or different theory as a basis
for relief.” Commonwealth v. Fuller, 509 A.2d 364 (Pa.Super.
1986). (A change in legal theory constitutes previous litiga-
tion in a post-conviction proceeding.) See also
Commonwealth v. Williams, 732 A.2d 1167 (Pa. 1999);
Commonwealth v. McCall, 786 A.2d 191 (Pa. 2001). A peti-
tioner cannot obtain relief under the Post-Conviction Relief
Act for claims that were previously litigated by now couch-
ing them in a claim of ineffective assistance of counsel.
Commonwealth v. Abu-Jamal, 720 A.2d 79, 88 (Pa. 1998). See
Commonwealth v. Carpenter, 725 A.2d 154, 160 (Pa. 1999);
Commonwealth v. Michael, 755 A.2d 1274 (Pa. 2000).
Petitioner’s claim has been previously litigated and may not
provide the basis for relief. Id.

The remaining aspects of Issues 4 and 5 are restatements
of the claims already disposed of in the discussion for Issues
1, 2 and 3 above and will not be addressed here. The PCRA
court incorporates its discussion of the alleged improper stor-
age and destruction of physical evidence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 4 and 5 are without merit.

IMPROPER JURY SELECTION PROCESS
Issues 6 and 7 raised by defendant in his Concise

Statement of Errors Complained of on Appeal both stem
from the claim that the defendant’s rights were violated
when critical portions of the jury selection phase of defen-
dant’s trial were conducted outside of the presence of the
general public and trial counsel was ineffective for failing to
object to this aspect of the jury selection process. These two
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claims will be addressed together.
A review of the trial records and transcripts reveal that

prior to the trial Judge O’Brien discussed the need to conduct
individual juror voir dire in chambers and that members of
the public were free to come into his chambers to observe the
voir dire. (Trial Transcript, Vol. 1, 19-20). As a result, the gen-
eral public was not excluded from the voir dire.

Additionally, at the October 14, 2004, PCRA evidentiary
hearing on Defendant’s PCRA Petition, trial counsel testified
that he had filed a pre-trial motion requesting individual voir
dire and it was trial strategy to conduct individual voir dire
of the individual jurors in the judge’s chambers to protect
the venire from possible contamination from hearing ques-
tioning of other members of the venire. (T-10/14/04, p. 35-36,
44-45). As such, this was a part of trial counsel’s strategy and
as a result, this claim fails to meet the three-prong test for
ineffective assistance of counsel.

The remaining aspects of Issue 5 are restatements of the
claims already disposed of in the discussion for Issues 1, 2
and 3 above and will not be addressed here. The PCRA court
incorporates its discussion of the alleged improper storage
and destruction of physical evidence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 4 and 5 are without merit.

IMPROPER EXCLUSION
OF GOOD CHARACTER TESTIMONY

Issues 7 and 8 raised by defendant in his Concise
Statement of Errors Complained of on Appeal both stem
from the claim that the defendant’s due process and
informed jury rights were violated when his trial was per-
mitted to conclude without his jury having had heard testi-
mony of the defendant’s good character and that trial coun-
sel was ineffective for failing to present testimony of
defendant’s good character. These two claims will be
addressed together.

The decision whether to call character witnesses or not is
a question for the defendant and his counsel and while fail-
ure to do so may rise to the level of ineffective assistance of
counsel, it does not violate defendant’s due process or jury
rights. As such, this discussion will focus on the ineffective
assistance of counsel claim in failing to present testimony of
defendant’s good character.

For trial counsel to be deemed ineffective for failing to
call witnesses, a petitioner must establish that the proposed
witnesses’ testimony would have been beneficial.
Commonwealth v. Auker, 681 A.2d 1305 (Pa. 1996). Character
evidence is limited to evidence of a general reputation in the
community for the trait at issue at the time of the offense.
Commonwealth v. Loop, 589 A.2d 343 (Pa.Super. 1990).
Personal opinion is not admissible as reputation and charac-
ter evidence, because mere opinion testimony is not proba-
tive. A review of the transcript from the PCRA evidentiary
hearing of August 16, 2004, reveals the following information
about the defendant’s potential character witnesses.
Petitioner’s proposed character witness Lou Ann Morris tes-
tified she had never heard anyone say anything about peti-
tioner, good or bad. (Hearing Transcript of 8/16/04, here-
inafter “T-8/16/04,” p. 17). Petitioner’s proposed character
witness Helen Knox also testified that her opinion was that
petitioner was non-violent but that petitioner’s reputation
“never came up” in conversation with others. (T-8/16/04, p.
25). Petitioner’s sister Lora Foy-Garner testified at the
August evidentiary hearing as a potential character witness.
Ms. Foy-Garner testified she never heard anyone discuss
petitioner’s reputation. (T-8/16/04, p. 29). Petitioner’s sister
Diane Foy also testified that she never heard other people
refer to petitioner as violent. (T-8/16/04, p. 33, 34).
Petitioner’s sister Yvonne Foy testified that she never heard

any negative comments about her brother. (T-8/16/04, p. 45).
The testimony presented from petitioner’s proposed

character witnesses did not amount to proper character tes-
timony. The witnesses did not testify that petitioner was
known to have a reputation for non-violence in the commu-
nity. The witnesses could only testify that they could not
recall hearing anyone say anything negative about petition-
er. This absence of knowledge does not constitute a general
reputation in the community and such testimony would not
have been beneficial. As such, trial counsel’s failure to pres-
ent testimony of the defendant’s good character did not rise
to a level of ineffective assistance of counsel.

The remaining aspects of Issues 8 and 9 are restatements
of the claims already disposed of in the discussion for Issues
1, 2 and 3 above and will not be addressed here. The PCRA
court incorporates its discussion of the alleged improper stor-
age and destruction of physical evidence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 8 and 9 are without merit.

DEFECTIVE JURY INSTRUCTIONS
Issues 10, 12, 14, 16 raised by defendant in his Concise

Statement of Errors Complained of on Appeal claim that the
defendant’s rights were violated by the trial court when the
Judge gave a defective jury instruction (Rape, IDSI,
Burglary Objective and Target Crime of Burglary, respec-
tively). Issues 11, 13, 15, and 17 each claim that trial counsel
was ineffective for failing to object to the defective instruc-
tions. These issues will be addressed together.

As the Pennsylvania Supreme Court held in
Commonwealth v. Jones, 668 A.2d 491 (Pa. 1995), when
reviewing a challenge to a part of a jury instruction, the
Court must review the jury charge as a whole to determine
if it is fair and complete. Commonwealth v. Saunders, 602
A.2d 816 (Pa. 1992). A trial court has broad discretion in
phrasing its charge and can choose its own wording so long
as the law is clearly, adequately, and accurately presented to
the jury for its consideration. Only where there is an abuse
of discretion or an inaccurate statement of the law is there
reversible error. See Commonwealth v. Prosdocimo, 578
A.2d 1273 (Pa. 1990). A review of the trial transcript reveals
that Judge O’Brien did indeed instruct the jury on these var-
ious crimes (Trial Transcript Vol. IV, p. 900-932) and that
each instruction given comported with the Standard Jury
Instructions that were appropriate and recognized at the
time of trial and such were proper.

Next, defendant argues that trial counsel was ineffective
for failing to object to the instructions given. Our appellate
courts have held that counsel will not be held to be ineffec-
tive if the instruction given was proper. Commonwealth v.
Purcell, 724 A.2d 293 (Pa. 1999); Commonwealth v. Tyler, 451
A.2d 218 (Pa.Super. 1982).

The remaining aspects of Issues 10 through 17 are
restatements of the claims already disposed of in the discus-
sion for Issues 1, 2 and 3 above and will not be addressed
here. The PCRA court incorporates its discussion of the
alleged improper storage and destruction of physical evi-
dence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 10, 11, 12, 13, 14, 15,
16 and 17 are without merit.

INSTRUCTION OMISSIONS
Issues 18 and 20 raised by defendant in his Concise

Statement of Errors Complained of on Appeal claim that the
defendant’s rights were violated when the trial judge failed
to instruct the jury regarding missing evidence and integrat-
ed defense, respectively. Issues 19 and 21 claim that trial
counsel was ineffective for failing to object to the trial
judge’s failure to instruct the jury on these points. These
issues will be addressed together.
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The Commonwealth, in its Response to Petitioner’s
Proposed Findings of Fact and Conclusions of law, addresses
this issue succinctly and this Court incorporates and adopts
the following as a part of this Opinion.

Petitioner provides no support for this novel claim
and, instead, ignores the fact that his confession was
contemporaneously recorded by word processor and
that he signed the typewritten statement as accu-
rate. (T.T.-IV 353-69). Trial counsel was not ineffec-
tive for failing to request a baseless instruction.
Petitioner also claims the trial court erred in not
instructing the jury that if it believed petitioner’s
alibi defense to the one incident, it could consider
that his confessions to the remaining crimes were
false. Again, petitioner fails to provide any support
for this proposed instruction. Accordingly, prior
counsel was not ineffective for failing to request it
and petitioner is not entitled to relief on this claim.”

Paragraph 71 of Response

As to the specific claims in Issues 19 and 21, and based
upon an extension of the principal that counsel cannot be
ineffective for failing to object to a proper charge, this court
believes that counsel cannot be ineffective for failing to
request a unsupported and improper instruction.

The remaining aspects of Issues 18, 19, 20, and 21 are
restatements of the claims already disposed of in the discus-
sion for Issues 1, 2 and 3 above and will not be addressed
here. The PCRA court incorporates its discussion of the
alleged improper storage and destruction of physical evi-
dence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 18, 19, 20 and 21 are
without merit.

SENTENCING ERRORS
Issues 22 and 24 raised by defendant in his Concise

Statement of Errors Complained of on Appeal claim that the
defendant’s rights were violated when the trial judge imposed
the most severe minimum and maximum sentences permitted
by law on each count without specifying proper reasons for
that action and that the trial judge imposed consecutive sen-
tences without specifying proper reasons for that action,
respectively. These two issues will be addressed together.

Sentencing is a matter vested in the sound discretion
of the sentencing judge, and a sentence will not be
disturbed on appeal absent a manifest abuse of dis-
cretion. An abuse of discretion is more than just an
error in judgment and, on appeal, the trial court will
not be found to have abused its discretion unless the
record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality,
prejudice, bias, or ill-will.” Common-wealth v.
Cunningham, 805 A.2d 566 (Pa.Super. 2002).

In fashioning a sentence, among the factors that the court
shall consider is the protection of the public and the gravity
of the offense as it relates to the impact on the life of the vic-
tim and on the community, and the rehabilitative needs of
the defendant. 42 Pa.C.S.A. §9721(b). In 1988 and 1989, when
this case was tried and the defendant was sentenced, 42
Pa.C.S.A. §9721 read essentially the same as it does today
with a few additions. It read, in pertinent part:

42 Pa.C.S.A. §9721

Sentencing generally.

(a) General rule.—In determining the sentence to be
imposed the court shall, except where a mandatory mini-
mum sentence is otherwise provided by law, consider and

select one or more of the following alternatives, and may
impose them consecutively or concurrently:

(1) An order of probation.

(2) A determination of guilt without further penalty.

(3) Partial confinement.

(4) Total confinement.

(5) A fine.

(b) General standards.—In selecting from the alternatives
set forth in subsection (a) the court shall follow the general
principle that the sentence imposed should call for confine-
ment that is consistent with the protection of the public, the
gravity of the offense as it relates to the impact on the life of
the victim and on the community, and the rehabilitative
needs of the defendant. The court shall also consider any
guidelines for sentencing adopted by the Pennsylvania
Commission on Sentencing and taking effect pursuant to sec-
tion 2155 (relating to publication of guidelines for sentenc-
ing). In every case in which the court imposes a sentence for
a felony or misdemeanor, the court shall make as a part of
the record, and disclose in open court at the time of sentenc-
ing, a statement of the reason or reasons for the sentence
imposed. In every case where the court imposes a sentence
outside the sentencing guidelines adopted by the
Pennsylvania Commission on Sentencing pursuant to section
2154 (relating to adoption of guidelines for sentencing) and
made effective pursuant to section 2155, the court shall pro-
vide a contemporaneous written statement of the reason or
reasons for the deviation from the guidelines. Failure to com-
ply shall be grounds for vacating the sentence and resen-
tencing the defendant.

42 Pa.C.S.A. §9721 (Archived version current through
the 1988 Regular Session of the 172nd General
Assembly, as contained in the 1989 pocket part.)

Similarly, the version of 42 Pa.C.S.A. §9757 in effect at the
time stated:

42 Pa.C.S.A. §9757 Consecutive sentences of total confine-
ment for multiple offenses:

Whenever the court determines that a sentence should be
served consecutively to one being then imposed by the court,
or to one previously imposed, the court shall indicate the min-
imum sentence to be served for the total of all offenses with
respect to which sentence is imposed. Such minimum sentence
shall not exceed one-half of the maximum sentence imposed.

42 Pa.C.S.A. §9757 (Archived version current through
the 1988 Regular Session of the 172nd General
Assembly, as contained in the 1989 pocket part.)

The trial court provided an explanation in excess of three
pages for the sentence it was about to impose including that
the victims were elderly women between the ages of 64-84
who lived alone and the impact that petitioner’s brutal
assaults had upon them. (Sentencing Transcript, hereinafter
“ST,” p. 22-25). As such, this sentence complied with the
applicable laws and rules in effect at the time and should not
be disturbed.

The remaining aspects of Issues 22 and 24 are restate-
ments of the claims already disposed of in the discussion for
Issues 1, 2 and 3 above and will not be addressed here. The
PCRA court incorporates its discussion of the alleged
improper storage and destruction of physical evidence in
Issues 1, 2, and 3.

Defendant’s claims raised in Issues 22 and 24 are without
merit.
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Issues 23 and 25 raised by defendant in his Concise
Statement of Errors Complained of on Appeal claims that the
defendant’s rights were violated when trial counsel failed to
object to the sentencing issues raised in Issues 22 and 24,
respectively. These two issues will be addressed together.

Defendant’s claim that trial counsel was ineffective for
failing to “object to the trial court’s decision to impose the
most severe minimum and maximum sentences” and for fail-
ure “to object to the trial court’s decision to impose consecu-
tive sentences of imprisonment” is without basis and without
merit. A review of the Sentencing Transcript reveals that
trial counsel did object to the sentence at sentencing on the
grounds that the sentences imposed exceeded the sentencing
guidelines and the trial court failed to state sufficient reasons
or its sentence. (ST, p. 30-31). However, the trial court
responded that the sentencing guidelines were inapplicable
because they had been declared unconstitutional the year
before. The court then expounded further on the reasons for
the sentence imposed. (ST, p. 31-33). The remaining aspects
of Issues 23 and 25 are restatements of the claims already
disposed of in the discussion for Issues 1, 2 and 3 above and
will not be addressed here. The PCRA court incorporates its
discussion of the alleged improper storage and destruction of
physical evidence in Issues 1, 2, and 3.

Defendant’s claims raised in Issues 23 and 25 are without
merit.

CUMULATIVE DUE PROCESS
Issue 26 raised by defendant in his Concise Statement of

Errors Complained of on Appeal claims that the defendant
was entitled to post-conviction collateral relief owing to the
cumulative violation of his Pa. and U.S. constitutional rights.

“[N]o number of failed claims may collectively attain
merit if they could not do so individually.” Commonwealth v.
Williams, 615 A.2d 716 (Pa. 1992). As such, defendant’s
claim raised in Issue 26 is without merit.

UNCONSTITUTIONALITY OF CONCISE STATEMENT
REQUIREMENTS

Issues 27 and 28 raised by defendant in his Concise
Statement of Errors Complained of on Appeal claim that the
rule under which he was ordered (and thus, the Order of
Court itself) is unconstitutional and should the Concise
Statement of Errors Complained of on Appeal be defective in
anyway, that his counsel was ineffective.

The Order of Court requiring the defendant to file a Concise
Statement is based on the authority found in Pa. Rule of
Appellate Procedure 1925 (b). While this court finds it unlike-
ly that a Concise Statement that is comprised of 25 errors (not
including these final 2 claims) could be defective, this court
does not believe that any additional explanation is required.

Dated: December 30, 2008

Commonwealth of Pennsylvania v.
Cordell Broadus

Denial of PCRA Petition Without Evidentiary Hearing—
Cross-Examination in Response to Self-Defense Claim

1. Where Defendant asserted self-defense to shooting and
testified that he was remorseful following the shooting, the
Commonwealth may test that testimony on cross-examination.

2. It was proper for the Commonwealth to cross-examine
the Defendant as to actions inconsistent with remorse when

Defendant testified on direct examination that he was
remorseful for the shooting.

(Jeffrey A. Ramaley)

Francis Dacey Wymard for the Commonwealth.
Sandra Ann Kozlowski for Defendant.

No. CC 200111023. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 2, 2009—The Defendant has

appealed from this Court’s Order of July 1, 2008, which dis-
missed his Amended Post Conviction Relief Act Petition
without a hearing. A review of the record reveals that the
Defendant has failed to raise any meritorious issues and,
therefore, this Court’s Order should be affirmed.

The Defendant was charged with Criminal Homicide1 in
relation to the shooting death of Rob Dixon on June 25, 2001
in the Lincoln-Lemmington section of the City of Pittsburgh.
Following a jury trial, he was convicted of first-degree mur-
der and on May 1, 2002, he was sentenced to a term of life
imprisonment. Following a reinstatement of his appellate
rights nunc pro tunc,2 the judgment of sentence was affirmed
by the Superior Court on January 20, 2004. Following a sec-
ond reinstatement of his appellate rights nunc pro tunc,3 the
Defendant’s Petition for Allowance of Appeal was denied on
April 13, 2005.

On July 6, 2006, the Defendant filed a pro se Post
Conviction Relief Act Petition with this Court.4 Counsel was
appointed to represent the Defendant and an Amended
Petition was filed on March 31, 2008. Upon thorough review
of the record, and after giving the appropriate notice, this
Court dismissed the Defendant’s Amended PCRA Petition
without an evidentiary hearing on July 1, 2008. This timely
appeal followed.

On appeal, the Defendant raises a single claim of error,
which he has appropriately layered for ineffectiveness. He
alleges that this Court erred in allowing cross-examination
regarding the Defendant’s remorse and failure to apologize
to Mr. Dixon’s parents and that appellate counsel was inef-
fective for failing to raise this issue on direct appeal. A care-
ful review of the record reveals that the claim is meritless.

Initially, we note that in order “[t]o obtain relief on a
claim of ineffective assistance of counsel, [a defendant] must
show that: there is merit to the underlying claim; that coun-
sel had no reasonable basis for their course of conduct; and
that there is a reasonable probability that but for the act or
omission in question, the outcome of the proceeding would
have been different…. The burden of proving ineffectiveness
rests with [the defendant]…. To sustain a claim of ineffec-
tiveness, [the defendant] must prove that the strategy
employed by trial counsel ‘was so unreasonable that no com-
petent lawyer would have chosen that course of conduct’….
Trial counsel will not be deemed ineffective for failing to
pursue a meritless claim.” Commonwealth v. Rega, 933 A.2d
1007, 1018-1019 (Pa. 2007), internal citations omitted.

At trial, the Defendant admitted to shooting Mr. Dixon but
claimed that he did so in self-defense. During his direct
examination, he testified that he felt remorse immediately
after the shooting:

Q. (Mr. Hudak): Now, how did you feel during this
time period that you thought about going to the
police? What was going through your mind?

A. (Defendant): Everything. My son, my family, my
soul, my soul, everything. I didn’t know what to do.
The only thing that made me feel any kind of com-
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fort was to be around my son…

…Q. Okay. And is it fair to say that you’ve cried
about this incident?

A. Yes, many times.

Q. And did you cry because you’re sad for yourself
or sad for the people?

A. I’m sad mostly for his family and mostly for my
soul. Like, where do I go after this life?

(Trial Transcript, p. 422-23).

On cross-examination, ADA Ed Borkowski, Esquire,
asked a series of questions directed to the Defendant’s claim
of remorse:

Q. (Mr. Borkowski): How long did you stay at the
scene?

A. (Defendant): Not long.

Q. Give us an estimation. Two minutes? A minute?
Five minutes?

A. Probably about three minutes.

Q. And during that period of time there was more
than one police officer, isn’t that correct?

A. Yes.

Q. There were plenty of police officers there, correct?

A. Yes.

Q. Rob Dixon was laying in the street – 

A. Yes.

Q. – at that point, is that right? And the remorse that
you conveyed to the jury today, feeling sorry for his
family, of course, when Valerie Dixon came and
saw her only son laying in the street, you didn’t go
up to her and apologize then, did you?

MR. HUDAK: Objection, Your Honor.

A. I didn’t know it was his mother.

THE COURT: Overruled.

MR. HUDAK: It presupposes a fact not in evidence,
Your Honor, namely that my client even saw Mrs.
Dixon.

THE COURT: You may lay a proper foundation.

Q. Do you know Mrs. Dixon?

A. No.

Q. Do you remember seeing an obviously dis-
traught and wailing woman at the scene?

MR. HUDAK: Objection, Your Honor. Objection to
that characterization.

THE COURT: Overruled.

Q. Do you remember such a person?

A. I remember seeing a few.

Q. Did you see someone crying and wailing?

MR. HUDAK: Objection, Your Honor.

A. There were a few.

THE COURT: Overruled.

Q. Did you see this lady right here (indicating)?

MR. HUDAK: Objection.

A. Not to my recollection, no.

THE COURT: Overruled.

Q. Did you see a tall black male try to get through
the crowd to see his son, to see Rob Dixon, and
being held back?

A. Yes.

Q. And that person, did you know that to be Rob’s
dad?

A. Yes.

Q. And at that time did you go up to Mr. Dixon and
express your remorse then as you did today?

A. No.

Q. You knew Mr. Dixon, did you not?

A. No, I didn’t know him.

Q. You knew him to see him?

A. I knew who he was.

Q. And so the day after this, the week after this, did
you try to find his mom and express your remorse– 

MR. HUDAK: Objection, Your Honor.

Q. – in those days and weeks?

MR. HUDAK: Your Honor, it’s almost comical that
he would ask questions that any person would do
these kinds of things.

THE COURT: Overruled.

Q. Did you do that?

A. No.

Q. So the first time you actually expressed your
remorse to anybody from these families is today in
court in front of this jury, is that correct?

A. Yes.
(Trial Transcript, p. 432-35).

Rule 611 of the Pennsylvania Rules of Evidence provides
that the scope of cross-examination “should be limited to the
subject matter of the direct examination and matters affect-
ing credibility; however, the court may, in the exercise of dis-
cretion, permit inquiry into additional matters as if on direct
examination.” Pa.R.Evid. 611(b). Our Supreme Court has fur-
ther clarified that standard, holding that “cross-examination
in criminal cases may extend beyond the subjects of direct
testimony and ‘includes the right to examine a witness on any
facts tending to refute inferences or deductions arising from
matters testified to on direct-examination’…. However, the
scope of cross-examination is within the sound discretion of
the trial judge and, absent an abuse of that discretion, an
appellate court will not disturb the trial judge’s rulings.”
Commonwealth v. Pagan, 950 A.2d 270, 285 (Pa. 2008). See
also Commonwealth v. Begley, 780 A.2d 605, 627 (Pa. 2001).

As is clear from the entire portion of the record repro-
duced above, Mr. Borkowski’s cross-examination was mere-
ly an attempt to test the Defendant’s direct-examination tes-
timony that he was immediately remorseful for shooting Mr.
Dixon. Given the Defendant’s testimony, the timing of his
first apology to Mr. Dixon’s family is both a relevant and
appropriate topic for cross-examination.

Further examination of the portion of the record at issue
reveals that this Court properly ruled on Mr. Hudak’s
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numerous objections. After initially allowing Mr. Borkowski
to lay a foundation regarding as to whether the Defendant
knew who Valerie Dixon was, this Court properly overruled
Mr. Hudak’s attempts to thwart the laying of that foundation.
When Mr. Borkowski finally “struck out” and was unable to
lay a foundation regarding Mr. Dixon’s mother, he appropri-
ately moved on to the Defendant’s familiarity with Mr.
Dixon’s father. This Court’s rulings were appropriate and
well within its discretion.

The Defendant’s argument also fails to take into account
the requirement of prejudice. Not only did the Defendant
admit shooting Mr. Dixon four (4) times, but several other
individuals witnessed the shooting and testified that the
Defendant initiated the confrontation. (See Trial Transcript,
pp. 167 and 172-175). Under the circumstances, there is sim-
ply no basis for the Defendant’s contention that had this
Court ruled differently on Mr. Hudak’s objections or even
shut down Mr. Borkowski’s line of questioning completely, he
would have been acquitted. Because the Defendant has
failed to demonstrate that the result would have been differ-
ent, he has failed to establish the prejudice necessary to sus-
tain a claim for the ineffective assistance of counsel.

Inasmuch as this Court’s rulings on Mr. Borkowski’s cross-
examination would not have given rise to an acquittal or
appellate relief, appellate counsel was not ineffective for fail-
ing to raise the issue and, likewise, this Court did not err in
denying collateral relief. The Defendant’s claim is meritless.

Accordingly, for the above reasons of fact and law, this
Court’s Order of July 1, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: January 2, 2009

1 18 Pa.C.S.A. §2501(a)
2 Reinstatement granted due to trial counsel, Joe Hudak,
Esquire’s, failure to inquire as to the Defendant’s wishes
regarding an appeal;
3 Reinstatement granted because the Superior Court failed to
notify the Defendant or his counsel of their January 20, 2004
decision.
4 Neither this Court nor the Clerk of Courts have any record
of receiving said pro se PCRA Petition. However, the
Defendant has produced notices of mailing and cash slip
deduction forms sufficient to satisfy this Court of its mailing,
regardless of the United States Postal Service’s
(mis)handling of it.

Commonwealth of Pennsylvania v.
Whitney Sumpter

Search and Seizure Incident to Motor Vehicle Stop

1. When a motor vehicle was lawfully stopped and a gun
was in plain view, its seizure was lawful and a Motion to
Suppress was properly denied.

2. A front seat passenger in a car is considered to be in
constructive possession of a gun found under a front passen-
ger seat even though she was not the owner or renter of the
vehicle.

3. Evidence presented established that the gun was in

Defendant’s immediate area of control, and she was aware of
its presence.

(Jeffrey A. Ramaley)

Francis Dacey Wymard for the Commonwealth.
Art Ettinger for Defendant.

No. CC 200717389. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 2, 2009—The Defendant has

appealed from the judgment of sentence entered on
September 16, 2008. A review of the record reveals that the
Defendant has failed to raise any meritorious issues and,
therefore, the judgment of sentence must be affirmed.

The Defendant was charged with Altering or Obliterating
a Mark of Identification,1 Firearms Not to be Carried
Without a License2 and Possession of a Controlled
Substance,3 which was later amended to Possession of a
Small Amount.4 The Defendant’s Motion to Suppress was
denied following a hearing on September 16, 2008. She pro-
ceeded immediately to a stipulated non-jury trial, was found
guilty of all charges and was sentenced to a term of proba-
tion of two (2) years. This appeal followed.

The record in this case reflects that on September 7, 2007,
Police Officer Craig Lear, while on patrol in the East Hills
section of the City of Pittsburgh, ran the license plate of a
vehicle and determined that it was uninsured and that its
registration had lapsed. He initiated a traffic stop, and the
Defendant was found to be in the front passenger seat. Upon
determining that neither the driver nor the Defendant had a
valid drivers’ license, he asked them both to exit the vehicle.
At that point, without any outside light source and without
touching or moving the seat or any part of the car, he
observed the handle of a gun protruding from under the
front passenger seat. The Defendant was arrested, and a
search incident to the arrest revealed a package of marijua-
na in her purse.

Initially, the Defendant argues that this Court erred in
denying her Motion to Suppress. A careful review of the
record reveals that this issue is meritless.

“The standard and scope of review for a challenge to the
denial of a suppression motion is whether the factual findings
are supported by the record and whether the legal conclusions
drawn from those facts are correct. When reviewing rulings of
a suppression court, [the appellate court] must consider only
the evidence of the prosecution and so much of the evidence
for the defense as remains uncontradicted when read in the
context of the record as a whole. Where the record supports
findings of the suppression court, [the appellate court is]
bound by those facts and may reverse only if the legal conclu-
sions drawn therefrom are in error.” Commonwealth v.
Graham, 949 A.2d 939, 941-42 (Pa.Super. 2008).

Section 6308 of the Vehicle Code authorizes a police offi-
cer to stop a vehicle upon the officer’s reasonable suspicion
of a violation of any provision of the Vehicle Code. 75
Pa.C.S.A. §6308(a). Having determined that the vehicle in
question was uninsured and out of registration, Officer Lear
was authorized to stop the vehicle and he properly did so.
Notwithstanding any statements made by the Defendant as
to the existence or location of the gun, it was visibly protrud-
ing from underneath the passenger seat and, therefore, was
subject to seizure under the “plain view doctrine.” “The
plain view doctrine permits the warrantless seizure of an
object in plain view when (1) an officer views the object from
a lawful vantage point; (2) it is immediately apparent to him
that the object is incriminating; and (3) the officer has a law-
ful right of access to the object.” Commonwealth v. Collins,
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950 A.2d 1041, 1045, FN4 (Pa.Super. 2008). Because the vehi-
cle was lawfully stopped and the gun was in plain view, its
seizure was lawful and the Defendant’s Motion to Suppress
was properly denied. This claim must fail.

Next, the Defendant raises two (2) claims as to the suffi-
ciency of the evidence to support the convictions of Altered
or Obliterated Mark of Identification and Firearms Not to be
Carried Without a License. Both claims of error challenge
the requirement of possession, but careful review of the rel-
evant law renders both claims meritless.

When “evaluating a challenge to the sufficiency of the
evidence, [the appellate court] must determine whether,
viewing the evidence in the light most favorable to the
Commonwealth as verdict winner, together with all reason-
able inferences therefrom, the trier of fact could have found
that each and every element of the crimes charged was
established beyond a reasonable doubt.” Commonwealth v.
Lee, 956 A.2d 1024, 1027 (Pa.Super. 2008).

With regard to the first claim regarding Altered or
Obliterated Mark of Identification, Section 6117 of the
Crimes Code states in relevant part:

(a) Offense defined. – No person shall change, alter,
remove or obliterate the manufacturer’s number to
the frame or receiver of any firearm…

(b) Presumption – Possession of any firearm upon
which any such mark shall have been changed,
altered, removed or obliterated shall be prima facie
evidence that the possessor has changed, altered,
removed or obliterated the same.

18 Pa.C.S.A. §6117.

As to the firearms possession charge, section 6016 of the
Crimes Code states:

(a) Offense defined – …Any person who carries a
firearm in any vehicle or any person who carries a
firearm concealed on or about his person, except in
his place of abode or fixed place of business, with-
out a valid and lawfully issued license under this
chapter commits a felony of the third degree.

18 Pa.C.S.A. §6106(a). There does not seem to be any dispute
that the serial number of the gun in question was scratched
off or that the Defendant was not licensed to carry a gun.
Thus, the question becomes whether the Defendant “pos-
sessed” the gun which was located underneath her car seat.
The answer is a resounding “yes.”

Pennsylvania law is clear that “possession can be found
by proving actual possession [or] constructive possession….
Constructive possession is found where the individual does
not have actual possession of the illegal item but has con-
scious dominion over it…. In order to prove ‘conscious
dominion,’ the commonwealth must present evidence to
show that the defendant had both the power to control the
firearm and the intent to exercise such control…. These ele-
ments can be inferred from the totality of the circum-
stances.” Commonwealth v. Heidler, 741 A.2d 213, 216
(Pa.Super. 1999). Our case law is replete with findings of
constructive possession over items located on the floor of
vehicles [Commonwealth v. Santiesteban, 552 A.2d 1072
(Pa.Super. 1988)], in the backseat of vehicles [Common-
wealth v. Thompson, 779 A.2d 1195 (Pa.Super. 2001)] and
even in different rooms of a defendant’s residence
[Commonwealth v. Petteway, 847 A.2d 713 (Pa.Super. 2005)].

With specific reference to this case, our Superior Court
has also held that a passenger in a car is considered to be in
constructive possession of drugs found under his seat, even
though he was not the owner or renter of the vehicle.

Commonwealth v. Cruz-Ortega, 539 A.2d 849, 851 (Pa.Super.
1988). Further, our Superior Court has held that knowledge
of the presence of a controlled substance is a sufficient
demonstration of intent to control for purposes of construc-
tive possession. Commonwealth v. Miley, 460 A.2d 778, 784
(Pa.Super. 1983). Although both Cruz-Ortega and Miley con-
cerned the presence and constructive possession of drugs,
there is no difference in the analysis with regard to the gun
in the instant case.

The evidence in the present case demonstrates that the
gun was both in the Defendant’s immediate area of control
and that she was aware of its presence. Thus, this Court was
well within its discretion in inferring that the Defendant had
conscious dominion over the gun, and thus, constructive pos-
session of it. As such, the statutory element of possession for
both charges in question is satisfied and the Defendant’s suf-
ficiency claims must fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence entered on September 16, 2008 must
be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: January 2, 2009

1 18 Pa.C.S.A. §6117(a)
2 18 Pa.C.S.A. §6106(a)
3 35 P.S. §780-113(a)(16)
4 35 P.S. §780-113(a)(31)

C A P S U L E  S U M M A R Y
Sharon Ruth Pietrone v. Gregory Paul Pietrone
Equitable Distribution—Discovery Sanctions

1. The parties were married in 1998; a divorce action was
filed in 2006; and a trial regarding equitable distribution was
held in 2008. Prior to trial, the parties engaged in discovery,
with the husband being ordered to answer certain discovery
requests propounded by the wife; however, the husband
failed to comply and was precluded from offering evidence,
including testimony, on issues to which he failed to respond.

2. The wife presented credible opinion testimony as to the
value of furniture and life insurance benefits, about which
the husband was precluded from presenting testimony.

3. The husband, who had remained in the marital resi-
dence, was responsible for the mortgage as he received the
enjoyment of the premises and shared in the benefit of the
increased equity.

4. Counsel fees were awarded to the wife as the husband
had behaved in a dilatory, obdurate and vexatious manner.
He had been uncooperative with discovery and tried to intro-
duce evidence of fault divorce which was excluded by the
granting of a motion in limine. The husband had filed multi-
ple, frivolous appeals and motions. The court found that if a
case is ripe for the granting of a no-fault divorce, it would not
entertain a request for a fault divorce.

(Christine Gale)
Robert L. Garber for Plaintiff/Wife.
Gregory Pietrone, Pro Se.
No. FD 05-4230-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., November 21, 2008.
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J U R Y  V E R D I C T S
Teena M. Allie v. Sandra Smith

Court: Common Pleas
Case Number: GD 07-007757
Jury Verdict: For Defendant
Date of Verdict: 9/4/08
Judge: Della Vecchia
Pltf ’s Atty: James B. Cole
Def’s Atty: Charles A. Buechel, Jr.
Type of Case: Motor Vehicle—Rear End Collision
Experts: Plaintiff(s): Ghassan Bajjani, M.D.; Richard

B. Kasdan, M.D.; Amitesh Prasad, M.D.;
Neil Klitsch, M.D.; Marion  Hughes, M.D.
Defendant(s): Frank Vertosick, M.D.

Remarks: Plaintiff alleged she suffered injuries to her cervi-
cal spine and an aggravation of her pre-existing lumbar
spine condition when Defendant rear-ended her at a merge
point. Plaintiff underwent a course of physical therapy and
multiple diagnostic exams due to a disc herniation in the cer-
vical spine and underwent a lumbar spine laminectomy after
the within collision. Defendant contended the minor-impact
collision could not have caused the injuries alleged by
Plaintiff and maintained that the Plaintiff ’s complaints were
the result of pre-existing conditions. The jury found in favor
of Defendant.

Elizabeth Sexton and Thomas J. Sexton, her husband v.
J.C. Schultz Interiors, Inc., t/d/b/a  J.C. Schultz Co.

and Oxford Development Corp.,
t/d/b/a Oxford Realty Management

Court: Common Pleas
Case Number: GD 03-020652
Jury Verdict: For Defendants
Date of Verdict: 5/13/08
Judge: O’Brien
Pltf ’s Atty: Fred G. Rabner
Def’s Atty: Mark J. Gesk; Jonathon M. Gesk;

Eugene A. Giotto
Type of Case: Negligence
Experts: Plaintiff(s): Glenn A. Buterbaugh, M.D.;

Robert Love Baker, II, D.O.;
David J. Bizzak, Ph.D., P.E.;
Thomas D. Kramer, M.D.
Defendant(s): Jeffrey N. Kann, M.D.;
Kai J. Baumann, Ph.D., P.E.

Remarks: Plaintiff Elizabeth Sexton sustained injuries to
her neck, shoulder, low back and knee while in the course of
employment, when a metal shelving unit and its contents fell
on her. Plaintiff alleged that the installer of the shelving unit,
Defendant J.C. Schultz, failed to install the unit properly in
that it was not secured to the wall or floor. Plaintiff alleged
that Defendant Oxford Development pursuant to a Property
Management Agreement owed a duty of care to Plaintiff, that
Defendant knew or should have known of the instability of
the shelving, and that Defendant failed to inspect or warn of
the danger. Defendant Schultz contended the shelving units
were installed properly and according to unit specifications
and the specific directive of Plaintiff ’s employer was not to
bolt the shelving units down. Defendant Oxford contended
that they were not contracted or otherwise responsible for
the installation of the shelving units, and that they owed no
duty of care to Plaintiff. The jury found Defendants were not
negligent.

Justine M. Bajek v.
Steven J. Eliou

Court: Common Pleas
Case Number: GD 06-029310
Jury Verdict: For Defendant
Date of Verdict: 6/3/08
Judge: O’Brien
Pltf ’s Atty: John R. Orie, Jr.
Def’s Atty: Erin M. Braun
Type of Case: Motor Vehicle—Pedestrian
Experts: Plaintiff(s): Larry M. Jones, M.D.

Defendant(s): Richard B. Kasdan;
Jon B. Tucker, M.D.

Remarks: Plaintiff alleged she suffered numerous injuries
when she was struck by Defendant’s car while crossing the
street. Her injuries included a cerebral concussion, rib frac-
tures, pneumothorax, fractures of the fibula, clavicle and
right tibial plateau, and a laceration resulting in permanent
scarring to the back of her knee. Defendant contended
Plaintiff was standing in the middle of the road, not at an
intersection or cross-walk, when he encountered her and he
was unable to stop his vehicle. Defendant alleged Plaintiff
had a number of pre-existing conditions which could explain
any continuing symptoms and that Plaintiff ’s cheerleading
activities after the accident either exacerbated her pre-
existing knee condition or caused a new injury to her knee.
The jury found Defendant was negligent and that his negli-
gence was a factual cause of harm to Plaintiff but assessed
Plaintiff ’s comparative negligence to be 80%.

Constance Jones and Terry Lee Jones v.
Robert Levin, Administrator d.b.n.c.t.a. of the Estate of

Howard Phillip Levin, also known as Howard Levin

Court: Common Pleas
Case Number: GD 04-022982
Jury Verdict: For Defendant
Date of Verdict: 9/7/08
Judge: Friedman
Pltf ’s Atty: Christine Zaremski-Young; Richard M.

Rosenthal
Def’s Atty: Michael E. Lang
Type of Case: Slip and Fall
Experts: Plaintiff(s): Russell Gilchrist, D.O.;

Mark Rodosky, M.D.; Robert Liss, M.D.
Defendant(s): None

Remarks: Plaintiff-wife, a sales clerk employed by Sam
Levin, Inc., slipped and fell on ice in the parking lot of the
Monroeville Levin Furniture Store. The parking lot was
owned by Defendant Howard Levin. Plaintiffs alleged that
Defendant negligently maintained the parking lot, causing
Plaintiff-wife to fall and sustain numerous injuries including
partial thickness rotator cuff tear requiring arthroscopic
debridement; acromiclavicular arthrosis requiring arthro-
scopic subacromial decompression; and meniscal tear in the
right knee. Plaintiff-wife’s damages included medical bills
totaling $74,810.13 and wage loss of $44,689.25. Plaintiff-
husband alleged he suffered a loss of consortium. Defendant
contended the property was leased by Sam Levin, Inc. and
that under the terms of the lease Sam Levin, Inc. had main-
tenance responsibility for the parking lot. The jury found
Defendant was not negligent.
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Cynthia McGuinness and
Matthew McGuinness, her husband v.

The Mercy Hospital of Pittsburgh;
Pittsburgh Neurosurgery Associates, Ltd.;

Eric M. Altschuler, M.D.; Arthur H. Palmer, M.D.

Court: Common Pleas
Case Number: GD 04-026955
Jury Verdict: For Defendants
Date of Verdict: 9/12/08
Judge: Lutty
Pltf ’s Atty: Victor H. Pribanic; Charles A. Frankovic
Def’s Atty: Anita B. Folino (East Lansing, MI); Terry

J. Yandrich; Richard J. Federowicz;
Bernard R. Rizza; Alan S. Baum

Type of Case: Medical Malpractice
Experts: Plaintiff(s): Albert J. Camma, M.D.

(Zanesville, OH)(neurosurgery); Richard
Paul Bonfiglio, M.D.; David Zak, M.Ed.,
CLCP (Rehab. Consultant); Paul J. Macchi,
M.D. (Sarasota, FL)(neuroradiology);
Bertrand Y. Tuan, M.D. (San Francisco,
CA); Jeroen Walstra, M.A., C.E.A. (earn-
ings analyst); Charles Cohen, Ph.D. (psy-
chologist/vocational expert); David M.
Matta, C.A.P.S. (Aging in Place Specialist)
Defendant(s): Richard Alan Close, M.D.
(Limekiln, PA)(Neurosurgery); Douglas S.
King, CPA; Patricia Costantini, RN, CLCP;
Leonard F. Hirsh, M.D. (Upland, PA)
(neurosurgery); Donald M. Whiting, M.D.;
William C. Welch, M.D.; Charles A.
Jungreis, M.D. (Philadelphia,
PA)(Radiology)

Remarks: Plaintiff-wife underwent thoracic spine surgery
by Defendant doctors. She emerged from the surgery para-
lyzed from the waist down. Despite extensive rehabilitation,
she has not been able to regain substantial use of her lower
extremities. Plaintiffs alleged Defendant surgeons deviated
from the standard of care by using a transpedicular
approach, which requires extensive spinal cord manipula-
tion, rather than removing the pedicles of the vertebrae.
Plaintiffs’ damages included lost earning of over $700,000.00
and future medicals and other costs between $2.7 million
and $6.6 million dollars. Defendant doctor I contended
Defendants acted within the standard of care and the paral-
ysis was not due to a lapse in neurosurgical care or tech-
nique. Defendant doctor II maintained that the transpedicu-
lar approach was appropriate, that paraplegia was a known
risk of the procedure and that Plaintiff-wife had several risk
factors that could have contributed to the outcome.
Defendant hospital contended there was no ostensible
agency and no negligence by the doctors. The jury found
Defendants were not negligent.

Donna L. Aiken and Thomas W. Aiken, III v.
Eric Robert Hasis

Court: Common Pleas
Case Number: GD 05-027019
Jury Verdict: For Plaintiff Donna L. Aiken in the amount

of $5,000.00
Date of Verdict: 9/10/08
Judge: O’Reilly
Pltf ’s Atty: Stephen M. Elek; A. Blane Volovich
Def’s Atty: Robert J. Fisher, Jr.
Type of Case: Motor Vehicle—Rear End Collision;

Loss of Consortium
Experts: Plaintiff(s): James D. Kang, M.D.

Defendant(s): David S. Zorub, M.D.
Remarks: Plaintiff alleged Defendant rear-ended her while
she was stopped at a red light. The impact allegedly caused
neck and back pain, and persistent numbness, tingling and
weakness in the right arm. Defendant alleged Plaintiff ’s
vehicle drifted backward and barely tapped the front
bumper of Defendant’s vehicle. Defendant’s medical expert
claimed Plaintiff suffered only a musculoligamentous strain
in the accident and that her on-going symptoms were degen-
erative in nature. The jury found Defendant was negligent
and awarded Plaintiff-wife $5,000.00 and Plaintiff-husband
zero on his loss of consortium claim.
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Penn-America Insurance Company v.
A4 Place, Inc., Nasid Aboud, Marian E.S.

Aboud, Darnell A. Tolliver, Beatrice
Woody, individually and as Administratrix
of the Estate of Jerry McCrommon, III,
deceased, Earl C. Troxler, Lamar Ezell,

and Asa Howard
Declaratory Judgment Action—Assault and Battery
Exclusion for Premises Liability Policy

1. In Declaratory Judgment action, the court granted
summary judgment in favor of Penn-America, insurer of A4
Place, finding it had no duty to defend its insured and other
individuals involved in an altercation that resulted in the
death of an innocent bystander.

2. Defendants appealed, arguing that the same Assault
and Battery exclusion was contained in the policy at issue in
QBE Insurance Corp. v. M&S Landis Corp., 915 A.2d 1222
(Pa.Super. 2007) wherein it was held that the exclusion did
not apply to negligence claims.

3. The court found Defendants’ argument to be miscon-
ceived because in that case negligence was the direct cause
of decedent’s death as a result of bouncers who lay on top of
him restricting his ability to breathe.

4. The duty to defend an insured is triggered by the fac-
tual allegations in the complaint, not the particular cause of
action that a complainant pleads, and is, thus, only triggered
when the factual allegations of the complaint, taken as true,
would support a recovery covered by the policy.

5. When a defense is based on an exception or exclusion
in a policy, such a defense is an affirmative one, and the bur-
den is upon the insurer to establish it.

6. The exclusion in this case clearly and unambiguously
did not provide coverage, meaning indemnification or
defense costs for damages alleged or claimed for bodily
injury or any other damages resulting from assault and bat-
tery or physical altercations.

(Lynn E. MacBeth)
Joseph J. Bosick for Plaintiff.
Peter J. Mansmann for Earl C. Troxler.
Darnell A. Tolliver, pro se.
James A. Villanova for Beatrice Woody.
Robin S. Wertkin for A4 Place, Inc., Nasid Aboud and Marian
E.S. Aboud.
John H. Woltz, Jr. for Lamar Ezell and Asa Howard.

No. GD 07-022392. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Introduction

Folino, J., February 12, 2009—After an altercation in the
A4 Place tavern, the “bouncer” of A4 Place pulled out his 9-
millimeter handgun and fired fifteen shots at three, fleeing
individuals. While the three targeted individuals suffered
bullet wounds, they survived the ordeal; an innocent
bystander named Jerry McCrommon was, however, mortal-
ly wounded after two of the bullets pierced his body. The
Estate of Mr. McCrommon and the three surviving victims
each then filed separate complaints naming, as defendants:
A4 Place, Inc., Darnell Tolliver (the shooter and the “bounc-
er” for A4 Place), Nasid Aboud (the manager of A4 Place)
and Marian E.S. Aboud (the owner of A4 Place). Every sin-
gle cause of action contained within every single one of the
complaints is framed in the language of negligence.

Following service of the complaints, the underlying

defendants contacted the liability insurance carrier for A4
Place, Inc., Penn-America Insurance Company; the defen-
dants demanded coverage under the Commercial General
Liability Insurance Policy between A4 Place, Inc. and Penn-
America. In particular, the underlying defendants argued
that, pursuant to the CGL Policy, Penn-America was
required to provide them with a defense from and, if neces-
sary, indemnification for all of the underlying claims.

Penn-America responded to the demands with this declara-
tory judgment action; and, within its Complaint, Penn-America
prays for a judicial declaration “that Penn-America has no duty
to provide any of the insureds with a defense of or indemnity for
any of [the underlying] claims.” “Action for Declaratory
Judgment,” filed October 19, 2007 (hereinafter “Action for
Declaratory Judgment”), at First “Wherefore” Clause.

Penn-America’s declaratory judgment action was decided
by this Court on summary judgment: I held that the “express
and unambiguous terms of the ‘Assault and Battery Exclusion’”
precluded coverage as to all of the claims made by the Plaintiffs
in the four underlying complaints. Order of Court, dated
October 15, 2008, Folino, J. Therefore, since Penn-America had
no duty to provide its insureds “with a defense or indemnity for
any of the claims asserted in the underlying Complaints,” I
entered a declaratory judgment in Penn-America’s favor. Id.

With the exception of Darnell Tolliver, all of the insureds
and underlying Plaintiffs have appealed my summary judg-
ment order. While Appellants have made other arguments,
Appellants have primarily asserted that the instant “Assault
and Battery Exclusion” is identical to that found in QBE
Insurance Corp. v. M&S Landis Corp. 915 A.2d 1222 (Pa.Super.
2007). And, since the QBE Court held that its assault and bat-
tery exclusion “did not apply to the negligence claims,” appel-
lants contend that the instant “Assault and Battery Exclusion”
cannot do so either. “Brief of Defendants A4 Place, Inc., d/b/a
A4 Place, Nasid Aboud and Marian E.S. Aboud in Opposition
to Plaintiff’s Motion for Summary Judgment,” filed May 28,
2008 (hereinafter “A4 Place Brief in Opposition”), at 6.1

In the view of this Court, Appellants’ argument is miscon-
ceived. At the outset, Appellants have misread the QBE opin-
ion and have envisioned an analogy where none exists:
according to the QBE Court, the “Assault and Battery
Exclusion” did not apply in that case because, as the underly-
ing complaint averred, the defendants’ negligence was the
direct cause of decedent’s injuries. See QBE Ins. Corp., 915
A.2d at 1225-26 (stating: “[i]t is not alleged that the Fat Daddy
Defendants assaulted the decedent as the cause of death, but
rather that, after eviction, they negligently restrained [him] or
improperly restrained him causing his death”)(emphasis
added). In the case at bar, however, there can be no doubt that
the victims’ “actual damages” were directly caused, not by
negligence, but by the bullet strikes. See Acceptance Ins. Co.
v. Seybert, 757 A.2d 380, 383 (Pa.Super. 2000). In other words,
here the alleged “negligence” was, in every claimed case,
merely an antecedent cause of the intentional shooting. Thus,
QBE does not apply to the facts of this case.

Moreover, the “Assault and Battery Exclusion” at issue in QBE
was not, as Appellants currently contend, “identical” to the provi-
sion that is found in the case at bar. Rather, because of “waiver”
and because of the specific arguments QBE Insurance Corporation
brought on appeal, the Superior Court was forced to “read out” cer-
tain “clarifying language” found within its “Assault and Battery
Exclusion.” See QBE Ins. Corp., 915 A.2d at 1228n.1 (stating: “QBE
does not assert that subparts 1, 2, or 3, to part B of the exclusion”
(the “clarifying language”) “have any relevance to this case”).

In the case at bar, however, there has been no waiver by
Penn-America, and no failure by it to assert that the clarify-
ing subparts to the Assault and Battery Exclusion have rele-
vance to this case. In other words, here, Penn-America’s
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summary judgment motion was based upon the entire
“Assault and Battery Exclusion,” and this Court was able to
consider the exclusion as a whole. By doing this – by viewing
the Assault and Battery Exclusion in its entirety – it becomes
all the more obvious that the instant Assault and Battery
Exclusion encompasses every single underlying claim.

I will explain my reasoning in more detail below; ulti-
mately I recommend affirmance: not only is QBE inapplica-
ble to the case at bar, but the “express and unambiguous
terms of the ‘Assault and Battery Exclusion’” encompass all
of the underlying claims. The facts are as follows.2

Facts
On December 29, 2005, Appellants Earl C. Troxler, Lamar E.

Ezell and Asa Howard were socializing in a tavern called A4
Place. The three friends were there for about 45 minutes when
the manager of A4 Place, Nasib Aboud, entered the tavern and
told the three to leave. Appellants did as they were told: they left
the tavern and exited into the parking lot. As they were doing
this, however, Mr. Aboud went into the back of the bar and
retrieved the tavern’s bouncer, Darnell Tolliver; Messrs. Aboud
and Tolliver then followed the Appellants into the parking lot.

In the parking lot, the two groups got into a heated, phys-
ical confrontation. During the course of this confrontation,
Mr. Tolliver pulled out his 9-millimeter handgun and fired
fifteen shots at the fleeing Appellants. All three were hit with
bullets and injured; moreover, two of Mr. Tolliver’s bullets
struck an innocent bystander named Jerry McCrommon; Mr.
McCrommon died as a result.

Mr. Troxler, Mr. Ezell, Mr. Howard and the Estate of Mr.
McCrommon then filed separate complaints against: A4
Place, Inc., Nasib Aboud, Marian E.S. Aboud (the owner of
A4 Place) and Mr. Tolliver. Each complaint asserts, exclu-
sively, “negligence” causes of action against the various
underlying defendants. Specifically, the underlying com-
plaints make the following claims3:

A) as against Mr. Tolliver: 1) negligence for acting
unreasonably (shooting the fleeing victims) when
the situation called for no physical violence; 2) neg-
ligence for not being certified to carry a handgun to
work and 3) negligence for firing his weapon while
intoxicated;

B) as against A4 Place, Inc.: 1) negligence based
upon respondeat superior (asserting that Mr.
Tolliver’s negligence must be imputed to Mr.
Tolliver’s employer) and 2) “negligent hiring, reten-
tion and/or supervision” (asserting that A4 Place was
negligent because it hired and retained Mr. Tolliver);

C) as against Nasib Aboud (the manager of A4
Place): 1) negligence based upon respondeat superi-
or (asserting that Mr. Tolliver’s negligence must be
imputed to Mr. Tolliver’s at-work superior); 2) negli-
gence for “failure to warn” (asserting that Mr. Aboud
“knew or should have known” that Mr. Tolliver was
carrying a gun and that Mr. Aboud failed to warn the
victims of this fact); 3) negligence for failing to
ensure that Mr. Tolliver was not armed; 4) negligence
for improperly hiring, retaining and training Mr.
Tolliver; 5) negligence for failing to have adequate
security programs in place to deal with unruly
patrons and 6) negligence for allowing Mr. Tolliver to
perform his bouncer duties while intoxicated.

D) as against Marian E.S. Aboud (the owner of A4
Place): 1) negligence based upon respondeat superior
(asserting that Mr. Tolliver’s negligence must be
imputed to Mr. Tolliver’s at-work superior); 2) negli-

gence for “failure to require Mr. Tolliver to be certi-
fied to carry a handgun to work”; 3) negligence for
failing to ensure that Mr. Tolliver was not armed; 4)
negligence for improperly hiring, retaining and train-
ing Mr. Tolliver; 5) negligence for failing to have ade-
quate security programs in place to deal with unruly
patrons and 6) negligence for allowing Mr. Tolliver to
perform his bouncer duties while intoxicated.

After being served with these claims, each of the underly-
ing defendants contacted the liability insurance carrier for A4
Place, Inc., Penn-America Insurance Company. According to
these defendants, the Commercial General Liability Insurance
Policy between A4 Place, Inc. and Penn-America required
Penn-America to provide them with a defense from and, if nec-
essary, indemnification for all of the underlying claims.

Penn-America did provide the individuals with an initial
defense; yet it did so under a “reservation of rights”: as
Penn-America informed the defendants, all of the underlying
claims fell within the scope of the CGL Policy’s “Assault and
Battery Exclusion.” Therefore, on October 19, 2007, Penn-
America filed the instant “Action for Declaratory
Judgment,” seeking a judicial determination that it had “no
duty to provide any of the insureds with a defense of or
indemnity for any of [the underlying] claims.” “Action for
Declaratory Judgment,” at First “Wherefore” Clause.

As Penn-America’s declaratory judgment action did not
hinge upon any contested facts4, Penn-America filed a motion
for summary judgment shortly after the close of pleadings. As
argued within this summary judgment motion, the “Assault
and Battery Exclusion” contained within the Commercial
General Liability Insurance Contract applied to exclude all of
the underlying claims from coverage. Following responsive
briefs and argument, this Court granted Penn-America’s sum-
mary judgment motion. I found that the “express and unam-
biguous terms of the ‘Assault and Battery Exclusion’” encom-
passed all of the underlying claims in this case. Order of
Court, dated October 15, 2008, Folino, J. And, since Penn-
America had no duty to provide its insureds “with a defense
or indemnity for any of the claims asserted in the underlying
Complaints,” I entered a declaratory judgment in Penn-
America’s favor. Id. This appeal follows.

Analysis
I. Introduction
I.A. The Superior Court’s Standard of Review
When considering any motion for summary judgment:

summary judgment is appropriate only where the
record clearly shows that there is no genuine issue
of material fact and that the moving party is enti-
tled to judgment as a matter of law. The reviewing
court must view the record in the light most favor-
able to the nonmoving party and resolve all doubts
as to the existence of a genuine issue of material
fact against the moving party. Only when the facts
are so clear that reasonable minds cannot differ
can a trial court…enter summary judgment.

Mountain Vill. v. Bd. of Supervisors, 874 A.2d 1, 5-6 (Pa.
2005)(internal citations omitted).

The interpretation of an insurance policy is, however, gener-
ally “a matter of law which may properly be resolved by a court
pursuant to a motion for summary judgment.” Fisher v.
Harleysville Ins. Co., 621 A.2d 158, 159 (Pa.Super. 1993).
Indeed, the current appeal is concerned solely with the “legal
interpretation” of an insurance policy. In following, the
Superior Court must employ a de novo standard of review and,
while this Court’s analysis might be useful as a guide, the appel-
late court “need not defer” to my legal conclusions. Donegal



march 27 ,  2009 page 155Supplement to The Lawyers Journal

Mut. Ins. Co. v. Baumhammers, 938 A.2d 286, 290 (Pa. 2007).

II. Reasoning
As Pennsylvania courts have repeatedly stated, an “insur-

er’s duty to defend is a distinct obligation, different from and
broader than its duty to indemnify.” Old Guard Ins. Co. v.
Sherman, 866 A.2d 412, 416 (Pa.Super. 2004). This does not
mean that the “duty to defend” is unlimited; without a doubt,
the “insurer’s duty to defend the insured is dependent upon
the coverage afforded by the insured’s policy.” O’Brien
Energy Sys., Inc. v. Am. Employers’ Ins. Co., 629 A.2d 957,
960 (Pa.Super. 1993). Rather, the relative breadth of the
defense duty extends only so far as to require the insurer to
“defend in any suit in which there exists actual or potential
coverage.” Hartford Mut. Ins. Co. v. Moorhead, 578 A.2d 492,
494 (Pa.Super. 1990)(emphasis in original).

To determine whether coverage exists, the court must fol-
low a two-step process. As our Supreme Court has explained,
a “court’s first step in a declaratory judgment action con-
cerning insurance coverage is to determine the scope of the
policy’s coverage.” Gen. Accident Ins. Co. of Am. v. Allen, 692
A.2d 1089, 1095 (Pa. 1997). “After determining the scope of
coverage,” the court must then “examine the complaint in
the underlying action to ascertain if it triggers coverage.” Id.
Importantly, however, in comparing the underlying com-
plaint to the policy, it must be remembered that “the partic-
ular cause of action that a complainant pleads is not determi-
native of whether coverage has been triggered. Instead it is
necessary to look at the factual allegations contained in the
complaint.” Mutual Benefit Ins. Co. v. Haver, 725 A.2d 743,
745 (Pa. 1999)(emphasis added). The duty to defend is, thus,
only triggered when the factual allegations of the complaint,
taken as true, “would support a recovery covered by the pol-
icy.” Allen, 692 A.2d at 1095.

II.A. The “scope of the policy’s coverage”
As against the Appellants, Penn-America moved for sum-

mary judgment based solely upon the “Assault and Battery
Exclusion.” Therefore, this Court must assume that the
facts, as alleged in the underlying complaints, fall within the
CGL Policy’s general insuring clause; in other words, this
Court must assume that the alleged facts constitute an
“occurrence” under the applicable policy.5 Hence, this
Court’s only issue of concern is whether the “Assault and
Battery Exclusion,” contained within the CGL Policy, applies
to “exclude” Appellants’ desired coverage.

Since Penn-America has relied upon an exclusion to deny
coverage, it is Penn-America who bears “the burden of
establishing the applicability of [the] exclusion.” Klischer v.
Nationwide Life Ins. Co., 442 A.2d 175, 177 (Pa.Super.
1980)(also stating: “When a defense is based on an exception
or exclusion in a policy, our Supreme Court has held that
such a defense is an affirmative one, and the burden is upon
the [insurer] to establish it”). And, as with any exclusionary
clause, the instant “Assault and Battery Exclusion” must be
“strictly construed” against the insurer and in favor of the
insured. First Pa. Bank, N.A. v. Nat’l Union Fire Ins. Co. of
Pgh., Pa., 580 A.2d 799, 802 (Pa.Super. 1990). Yet, even with
this “strict construction,” a court may not “torture the [poli-
cy] language” to create ambiguities where none exist. Ryan
Homes, Inc. v. Home Indem. Co., 647 A.2d 939, 941
(Pa.Super. 1994). Rather, if the words of an exclusionary
clause are “clear and unambiguous,” those words “must be
given their plain and ordinary meaning.” Id. After all, a
court’s “purpose in interpreting insurance contracts is to
ascertain the intent of the parties as manifested by the terms
used in the written insurance policy.” Baumhammers, 938
A.2d at 290 (quoting 401 Fourth St., Inc. v. Investors Ins.
Group, 879 A.2d 166, 171 (Pa. 2005)).

II.A.1. The “Assault and Battery Exclusion”
The “Assault and Battery Exclusion” in the case at bar reads:

In consideration of the premium charged it is here-
by understood and agreed that this policy will not
provide coverage, meaning indemnification or
defense costs for damages alleged or claimed for:

“Bodily Injury,” “Property Damage,” “Personal
and Advertising Injury,” Medical Payments or
any other damages resulting from assault and
battery or physical altercations that occur in,
on, near or away from the insured’s premises;

1) Whether or not caused by, at the instigation
of, or with the direct or indirect involvement of
the insured, the insured’s employees, patrons or
other persons in, on, near or away from the
insured’s premises, or

2) Whether or not caused by or arising out of the
insured’s failure to properly supervise or keep
the insured’s premises in a safe condition, or

3) Whether or not caused by or arising out of
any insured’s act or omission in connection with
the prevention or suppression of the assault and
battery or physical altercation, including, but
not limited to, negligent hiring, training and/or
supervision.

4) Whether or not caused by or arising out of neg-
ligent, reckless, or wanton conduct by the insured,
the insured’s employees, patrons or other persons.

“Assault and Battery Exclusion,” endorsement modifying, in
part, insurance provided under the “Commercial Lines
Common Policy, Commercial General Liability Coverage
Part,” Policy Number PAC6476937, between Penn-America
Insurance Company and A4 Place, Inc., effective from June
17, 2005 until June 17, 2006 (hereinafter “Assault and
Battery Exclusion”).

II.B. Ascertaining whether the underlying complaints
“trigger coverage”: comparing the “Assault and Battery
Exclusion” to the underlying complaints 

II.B.1. Applying the underlying facts to the “Assault and
Battery Exclusion”

According to the plain terms of the “Assault and Battery
Exclusion,” the CGL Policy does “not provide coverage, meaning
indemnification or defense costs for damages alleged or claimed
for…‘Bodily Injury’…or any other damages resulting from
assault and battery or physical altercations…” See “Assault and
Battery Exclusion.” In the case at bar, the facts, as alleged with-
in each of the underlying complaints, state that Mr. Tolliver fired
fifteen gunshots at the fleeing victims, with at least one bullet
striking each victim.6, 7, 8, 9 Additionally, the “damages” each victim
seeks are for those “bodily injuries” directly and immediately
attributable to the bullet strikes; indeed, every single underlying
complaint lists one of the injuries as a “gunshot wound,” lists
other injuries that can only be due to that “gunshot wound” and
then avers “[a]s a result of these injuries, Plaintiff…has incurred
the following damages.” Therefore, every single claim of every
single complaint seeks “damages resulting from” the bullet
strikes.10, 11, 12, 13 Because of this, all of the claims fall within the
plain terms of the “Assault and Battery Exclusion.” This is a con-
clusion supported by (one might even argue, compelled by) our
Superior Court’s opinion in Acceptance Insurance Co. v. Seybert.
757 A.2d 380 (Pa.Super. 2000).

In Seybert, a group of drunken individuals “violently
attacked” the victim in a parking lot. Afterwards, the victim
sued one of the bars in which his assailants became intoxicat-
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ed; according to the victim’s complaint, the bar negligently
“contributed to” the attack by furnishing alcohol to the indi-
viduals while they were visibly intoxicated. The bar then con-
tacted its liability insurance carrier, seeking defense and
indemnification from the claims. Yet, relying upon the assault
and battery exclusion contained within the liability insurance
policy, the insurance company denied coverage. Id. at 381.

Before the Pennsylvania Superior Court, the insurer
again argued that the assault and battery exclusion preclud-
ed coverage. Id. The bar countered by arguing that, since it
was being sued for “negligence” (and not for some type of
intentional tort), the assault and battery exclusion was inap-
plicable. Id. at 383. Our Superior Court looked to the facts
alleged in the underlying complaint and agreed with the
insurance company; it held that the underlying claims were
encompassed by the assault and battery exclusion. Id.

At issue in Seybert was the following assault and battery
exclusion:

It is agreed that the insurance does not apply to
Bodily Injury, including death, and/or Property
Damage arising out of assault and/or battery or out
of any act or omission in connection with the pre-
vention or suppression of such acts, whether caused
by or at the instigation or direction of the insured,
his employees, patrons or any other person.

Id. at 382.

And, in applying the “assault and battery exclusion” to the
facts of the underlying complaint, the Seybert Court was
careful to focus its attention upon the direct cause of the vic-
tim’s injuries. Id. at 383. Specifically, in Seybert, although the
victim claimed that the bar’s “negligence” caused his
injuries, the Superior Court looked to the facts of the under-
lying complaint and was able to see that the negligence did
not “directly cause” the victim any harm. Indeed, by looking
to the victim’s “actual injuries,” the Superior Court was able
to see that these were injuries “undeniably…caused by” the
intentional assault and battery. Id. Any claimed “negligence”
merely “contributed to” this assault and battery and was,
therefore, a secondary cause of the victim’s “actual injuries.”
Id. Thus, since the assault and battery was the direct cause of
the victim’s injuries, the exclusion applied to the entirety of
the underlying complaint. In the words of the Superior Court:

the Complaint contain[ed] no allegations that [the
victim’s] actual injuries were caused in any way
other than by assault and battery by the five men….
There is no suggestion that [the victim’s] injuries
were an accident…or were negligently caused
directly by [the bar’s] employees…[the assault and
battery exclusion’s] clear, unambiguous language
excludes precisely the type of conduct complained
of in the underlying tort action.

Id.
So too in the case at bar; if we are to focus upon the

“direct cause” of the victims’ actual damages and injuries,
there can be but one conclusion: in this case, all of the dam-
ages incurred by the victims were from the “bodily injuries”
they received when a bullet, intentionally fired from Mr.
Tolliver’s weapon, struck their body.

Appellants might argue that their underlying complaints
have “claimed” that the negligent acts, which led to the shoot-
ing, were what “caused” their injuries and damages. Yet, as
this Court has earlier explained, when one looks to the facts
alleged in the underlying complaints, one sees that every sin-
gle complaint lists the injury as a “gunshot wound,” lists
other injuries that can only be due to that “gunshot wound”
and then avers “[a]s a result of these injuries, Plaintiff…has

incurred the following damages.” See infra at *10-12. There
are no allegations that the victims’ damages or injuries were
“negligently caused directly by” the underlying defendants.
See Seybert, 757 A.2d at 383 (emphasis added). Rather, since
all of the alleged “negligence” occurred prior to Mr. Tolliver’s
intentional acts, one can only conclude that the shooting was
the “direct cause of” the damages and injuries. Stated anoth-
er way, the facts of the underlying complaints simply aver
that the negligence “contributed to” the intentional shooting;
unfortunately for Appellants, Seybert has already dealt with
such allegations and has held that the allegations do indeed
fall within the scope of the assault and battery exclusion.

Appellants might also argue that, since their underlying
complaints frame Mr. Tolliver’s actions in the language of
negligence, “intent” cannot be presumed. Such an argument
would be mistaken: as our Supreme Court has instructed,
“the particular cause of action that a complainant pleads is
not determinative of whether coverage has been triggered.
Instead it is necessary to look at the factual allegations in the
complaint.” Haver, 725 A.2d at 745. Thus, as our Superior
Court held in Baumhammers:

In this case, the complaints contain averments that
Baumhammers’ actions were unintentional.
However, as stated above, we do not look at legal
conclusions to determine coverage but must look at
the specific factual allegations. The only averments
contained in the underlying complaints are that each
individual plaintiff was shot by Baumhammers.
There are no specific facts set forth in those com-
plaints supporting the allegation that any of the
shootings was unintentional. In the absence of facts
contradicting what human experience teaches are
volitional acts, the shootings indicate that
Baumhammers sought to cause the harm that he
inflicted and, therefore, acted intentionally. An actor
is presumed to intend the natural and probable con-
sequences of his actions, and serious bodily injury or
death is the “natural and probable result” of point-
ing a loaded gun at a person and firing that weapon.

Donegal Mut. Ins. Co. v. Baumhammers, 893 A.2d 797, 822-23
(Pa.Super. 2006)(en banc), rev’d on other grounds by Donegal
Mut. Ins. Co. v. Baumhammers, 938 A.2d 286 (Pa. 2007)
(internal citations omitted) (internal quotations omitted).

In the case at bar, it cannot be doubted that Mr. Tolliver
“intended” to cause the injuries: every single complaint avers
that Mr. Tolliver fired fifteen gunshots “in the direction of”
the fleeing victims; and, although Mr. McCrommon was but an
innocent bystander, the “intent” Mr. Tolliver had to injure his
targets is, by law, deemed transferred to Mr. McCrommon.
Germantown Ins. Co. v. Martin, 595 A.2d 1172, 1175 (Pa.Super.
1991); Nationwide Mut. Ins. Co. v. Hassinger, 473 A.2d 171,
175 (Pa.Super. 1984); Restatement (Second) of Torts §16(2).

Thus, the “Assault and Battery Exclusion” encompasses all
of the underlying claims: each claim seeks damages for “bodily
injury” that “resulted from” an intentional assault and battery.

II.B.2. Appellants’ arguments in opposition
In support of their view that the subject CGL policy does pro-

vide coverage for the claims made against defendants in the
underlying tort claims, Appellants rely upon two Superior Court
cases: QBE Insurance Corp. v. M&S Landis Corp., 915 A.2d 1222
(Pa.Super. 2007) and Board of Public Education of the School
District of Pittsburgh v. National Union Fire Insurance Co. of
Pittsburgh, 709 A.2d 910 (Pa.Super. 1998)(en banc). First,
Appellants assert that the two cases are “clear precedent” for this
Court and, therefore, “compel” coverage of their negligence
claims. Second, Appellants declare that both QBE and National
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Union require that, “so long as the underlying allegations explic-
itly frame the cause of action as one sounding in negligence, as
opposed to some intentional tort like assault and battery, no such
exclusion pertaining to such a tort would be applicable.” “Troxler
Brief in Opposition,” at 9. Both arguments are incorrect.

II.B.2.a. QBE’s facts, “assault and battery exclusion”
and reasoning distinguish it from the case at bar

The QBE case revolved around the death of David A.
Potter, Jr. According to the underlying complaint, Mr. Potter
was a patron of Fat Daddy’s Nightclub when he was evicted
by various “bouncers.” Unfortunately, Mr. Potter died when,
after eviction, the bouncers “laid on top of him restricting
his ability to breath[e].” QBE Ins. Corp., 915 A.2d at 1224.
Mr. Potter’s Estate then sued the nightclub for wrongful
death.14 The complaint, which sounded exclusively in “negli-
gence,” alleged that “after eviction, [the bouncers] negli-
gently restrained Potter or improperly restrained him caus-
ing his death.” Id. at 1225-26 (internal brackets omitted).

After receiving notice of the claims made against it, the
nightclub contacted its commercial general liability insurer,
QBE Insurance Corporation, seeking “defense and indemni-
fication” from the Estate’s claims. As is relevant to the case
at bar, QBE denied coverage on the basis that the alleged
conduct fell within the policy’s “Assault and Battery
Exclusion”; QBE then filed a declaratory judgment action,
asking that a court hold in its favor. Id. at 1224.

The Pennsylvania Superior Court disagreed with QBE
and held that QBE must provide its claimants with a defense.
In beginning its analysis, the Superior Court quoted from the
“Assault and Battery Exclusion”; the exclusion read: 

A. This insurance does not apply to actions and pro-
ceedings to recover damages for “bodily injury,”
“property damage” or “personal and advertising
injury” arising from the following and the Company
is under no duty to defend or to indemnify an insured
in any action or proceeding alleging such damages: 1.
Assault and Battery or any act or omission in connec-
tion with the prevention or suppression of such acts;

B. This exclusion applies regardless of the degree
of culpability or intent and without regard to:

1. Whether the acts are alleged to be by or at the
instruction or at the direction of the insured, his
officers, employees, agents or servants; or by
any other person lawfully or otherwise on, at or
near the premises owned or occupied by the
insured; or by any other person;

2. The alleged failure of the insured or his offi-
cers, employees, agents or servants in the hir-
ing, supervision, retention or control of any per-
son, whether or not an officer, employee, agent
or servant of the insured;

3. The alleged failure of the insured or his offi-
cers, employees, agents or servants to attempt
to prevent, bar or halt any such conduct.

QBE Ins. Corp., 915 A.2d at 1228 (emphasis omitted).

Yet, even though the QBE Court quoted “Section B” of the
above “Assault and Battery Exclusion,” it could not consider
the applicability of that language. This was because, as our
Superior Court stated, “QBE does not assert that subparts 1,
2, or 3, to part B of the exclusion have any relevance to this
case.”15 Id. at 1228n.1. This waiver made it so that the QBE
Court could interpret only “Section A(1)” of the exclusion;
therefore, the QBE Court could ask only whether the under-
lying complaints sought “damages for ‘bodily injury’ arising

from an assault and battery.” Id. at 1229.
As in Seybert, when it came time to apply the assault and bat-

tery exclusion to the facts of the underlying complaint, the QBE
Court focused upon the direct cause of the victim’s injuries. In
QBE, however, the Superior Court found that, under the facts
averred, the victim’s death was a direct result of the claimed neg-
ligent acts. Specifically, the QBE Court held: “it is not alleged that
the Fat Daddy Defendants assaulted the decedent as the cause of
death, but rather that, after eviction, they negligently restrained
[him] or improperly restrained him causing his death.” See QBE
Ins. Corp., 915 A.2d at 1225-26 (emphasis added). Framed in that
manner, the QBE Court could not say that the underlying plain-
tiff was seeking damages for “bodily injury…arising from [an]…
Assault and Battery.” Rather, in QBE, the decedent’s “bodily
injury” could have “resulted from” an unintentional “accident”:
as alleged, the death occurred directly because of the defendants’
negligence – not defendants’ intentional conduct. See also, QBE
Ins. Corp., 915 A.2d at 1229 (stating: “there is a litany of allega-
tions of Appellants’ negligence…leading directly to [decedent’s]
death”)(emphasis added).

The facts of QBE are, therefore, very much distinguishable
from those in the case at bar. Here, one can simply not argue
that the claimed negligence acts “directly caused” the victim-
s’ damages; in this case, the damages most certainly occurred
“as a result of” the intentionally fired gunshots. See infra at
footnotes 6-13. Hence, QBE does not (as Appellants currently
contend) “compel” coverage; rather, the facts of QBE cause
the case to be inapposite to that currently before this Court.

Moreover, Appellants are also incorrect to argue that the
QBE “Assault and Battery Exclusion” is “identical” to that
found here. As was explained above, in QBE, the Superior Court
was not able to consider its “Assault and Battery Exclusion” as
a whole. Instead, principles of “waiver” forced the QBE Court
to disregard certain “clarifying language” found within its
“Assault and Battery Exclusion.” See QBE Ins. Corp., 915 A.2d
at 1228n.1 (stating: “QBE does not assert that subparts 1, 2, or
3, to part B of the exclusion” (the “clarifying language”) “have
any relevance to this case”). This left the QBE Court with an
assault and battery exclusion that, in practical effect, read:
“This insurance does not apply to actions and proceedings to
recover damages for ‘bodily injury’…arising from…Assault and
Battery or any act or omission in connection with the preven-
tion or suppression of such acts.” Id. at 1228-29.

Here, however, Penn-America based its summary judg-
ment motion upon the entire “Assault and Battery
Exclusion”; thus, Penn-America’s motion was based, in part,
upon the “clarifying language” that was numbered and pref-
aced by the words “[w]hether or not caused by…” Although
this Court is of the opinion that the plain meaning of the
“general language” contained within the “Assault and
Battery Exclusion” is itself sufficient to establish that there
is no coverage for the underlying claims at issue here, the
“clarifying language” is, nonetheless, important: it makes
explicit the fact that the Assault and Battery Exclusion
applies as well to the claimed prior acts of negligence.

II.B.2.b. The “assault and battery exclusion” found
in National Union is fundamentally different than
the one at issue here

National Union also provides no support for Appellants’
position. Indeed, in National Union, the Superior Court was
interpreting an “Assault and Battery Exclusion” that was
completely and utterly unlike that found in the case at bar. 

In the National Union case, the president of the school
district’s “parent-teacher organization” molested a young
child; the child then sued the board of education for negli-
gence. National Union, 709 A.2d at 911 & 913. This negli-
gence, the underlying complaint asserted, included such acts
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as: negligent hiring, negligent training and failing to perform
an adequate background check. Id. at 913. In other words, all
of the alleged “negligence” “contributed to” the molestation.

Importantly, however, the assault and battery exclusion at
issue read simply:

This policy does not apply:

b) to any claims arising out of...(3) assault or battery...

c) to any claim arising out of bodily injury to…any
person…

Id. at 912 (emphasis added).

The use of the word “claim” was important to the National
Union Court. Indeed, the Superior Court defined the victim’s
“claims” as “the omissions and negligence” of the school dis-
trict; or, the very same “omissions and negligence” that “con-
tributed to” the “assault and battery.” See National Union, 709
A.2d at 916. With the term “claim” defined in this manner, the
Superior Court then reasoned that “the omissions and negli-
gence” (the “claim”) could not be said to have “arisen out of”
the assault and battery; quite the opposite, since the “omis-
sions and negligence” occurred prior to and contributed to the
assault and battery, it was the assault and battery that “arose
out of” the claims. Id. at 916. Thus, the Superior Court held,
the plain terms of the assault and battery exclusion did not
apply to the negligence claims: they were not “claims arising
out of…assault and battery.” Id. at 912.

The “Assault and Battery Exclusion” in the case at bar is
vastly different than the one interpreted in National Union.
Here, the exclusion expressly provides: the policy does “not
provide coverage…for damages alleged or claimed for…
‘Bodily Injury’…or any other damages resulting from assault
and battery or physical altercations.” See “Assault and
Battery Exclusion” (emphasis added). The focus of this lan-
guage is, therefore, upon the “damages” and “actual
injuries” suffered by the victim, not upon the specific
“claim” that the victim should happen to bring. And,
although the underlying complaints “claim” negligence,
each of the “actual damages” “resulted,” not from the “neg-
ligence,” but rather from the assault and battery. Thus,
National Union is of no help to the current Appellants.

Additionally, in National Union, the Superior Court held that
the lack of (what this Court has termed) “clarifying language”
was important to its holding. See National Union, 709 A.2d at
914 (distinguishing its case from Britamco Underwriters, Inc. v.
Grzeskiewicz, 639 A.2d 1208 (Pa.Super. 1994) by stating: “…[in
Grzeskiewicz,] the specific language of the exclusion [the “clar-
ifying language”] covered the very conduct at issue…. Here,
unlike Grzeskiewicz, the [current] complaint includes allega-
tions grounded in negligence and the policy does not expressly
exclude coverage for claims of negligence. Therefore, the
Grzeskiewicz decision does not control our result”) & National
Union, 709 A.2d at 914 (distinguishing its case from Britamco
Underwriters, Inc. v. Weiner, 636 A.2d 649 (Pa.Super. 1994) by
stating: “The exclusions in the present case are less expansive,
and less explicit, than the exclusions in Grzeskiewicz and
Weiner. Notably, the policy contains no express exclusions for
negligent supervision, control, or hiring, or for civil rights vio-
lations…. We will not supply exclusionary terms neither bar-
gained for nor agreed by the parties.”).

Yet, as was stated above, the “Assault and Battery
Exclusion” in the case at bar does contain the “clarifying
language” that was missing in National Union. Moreover, the
“clarifying language” at issue here explicitly covers each
and every one of the alleged underlying negligent acts.

II.B.2.c. QBE and National Union do not (and cannot)
support Appellants’ position that, “so long as the under-

lying allegations explicitly frame the cause of action as
one sounding in negligence, as opposed to some inten-
tional tort like assault and battery, no such exclusion
pertaining to such a tort would be applicable”

According to Appellants, both QBE and National Union
stand for the proposition: “so long as the underlying allega-
tions explicitly frame the cause of action as one sounding in
negligence, as opposed to some intentional tort like assault
and battery, no such exclusion pertaining to such a tort
would be applicable.” “Troxler Brief in Opposition,” at 9.16

This argument is, however, fundamentally at odds with the
precedent set by the two cases, our Superior Court’s prior
precedent and, indeed, our Supreme Court’s precedent.

First, Appellants’ argument fails when confronted with
the language and reasoning of both QBE and National Union.
In QBE, the Superior Court never held that the mere “fram-
ing” of a cause of action will act to defeat an assault and bat-
tery exclusion. Instead, the QBE Court (like the Seybert
Court) directed its analysis to the “direct cause” of the
claimed injuries: if the “actual injuries” were directly
caused by the negligent act, the assault and battery exclu-
sion would not bar the claim; on the other hand, if the “actu-
al injuries” were directly caused by an intentional attack,
with the claimed negligence merely “contributing to” that
attack, the assault and battery exclusion would apply.

National Union also does not support Appellants’ argument.
It is true that, in National Union, the underlying complaints did
allege “negligence” and the Superior Court did hold that the
negligence “claims” fell outside the scope of the assault and
battery exclusion. Yet, it was the unique language of the inter-
preted exclusion that mandated the National Union holding.

As was quoted above, the National Union “Assault and
Battery Exclusion” read: the “policy does not apply…to any
claims arising out of…assault or battery.” National Union, 709
A.2d at 912 (emphasis added). This is exclusionary language
that focuses attention upon the “claims” raised within the under-
lying complaint. Because of this, the National Union Court held
that the exclusion did not encompass the specific negligence
“claims” at issue: those claims did not fall within the exclusion-
ary language since they did not “arise out of” the assault and
battery; instead, the assault and battery “arose out of” the
“claims.” Id. at 916. Thus, the facts unique to National Union
required coverage for the prior negligent acts. National Union
simply does not stand for the broad proposition that, “so long as
the underlying allegations explicitly frame the cause of action as
one sounding in negligence, as opposed to some intentional tort
like assault and battery, no such exclusion pertaining to such a
tort would be applicable.” “Troxler Brief in Opposition,” at 9.

Second, Appellants’ above argument cannot succeed because it
ignores our Superior Court’s prior precedent; certainly, the Seybert
Court was confronted with “underlying allegations [that] explicit-
ly frame[d] the cause of action…in negligence.” The Seybert Court,
however, found that those allegations fell within the scope of the
assault and battery exclusion. Seybert, 757 A.2d at 383.

And, finally, Appellants’ argument is contrary to our
Supreme Court’s precedent. In fact, our Supreme Court has
instructed its lower courts that, for coverage questions, courts
are not to look to the “cause of action” pleaded; “[i]nstead it is
necessary to look at the factual allegations contained in the
complaint.” Haver, 725 A.2d at 745. To be sure, if it were oth-
erwise and courts “allow[ed] the manner in which the com-
plainant frames the request for redress to control,” courts
would be “encourag[ing] litigation through the use of artful
pleadings designed to avoid exclusions in liability insurance
policies.” Id. Appellants’ current argument, which asks this
Court to look only to the “cause of action” pleaded, advocates
the very position our Supreme Court instructs against.
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Conclusion
In the case at bar, Appellants have brought negligence

claims against the underlying defendants, attempting to
“artfully plead” around the applicable Assault and Battery
Exclusion. Yet, Appellants are simply unable to evade the
unfortunate reality that, in this case, all of their actual dam-
ages were directly caused by Mr. Tolliver’s intentionally
fired gunshots: the victims have not claimed that any of their
damages were directly caused by a negligent act; rather, the
negligence merely “contributed to” Mr. Tolliver’s shooting.
Further, one cannot classify the fifteen-fired gunshots “in
the direction of” the victims as an “accident.” And, since all
of the damages “result[ed] from assault and battery or phys-
ical altercation[],” all of the claims are encompassed within
the clearly worded “Assault and Battery Exclusion.” 

The rest of the issues raised within Appellants’ “Rule
1925(b) Statement of Matters Complained of on Appeal” are
discussed in the following footnotes.17, 18 I have therefore ana-
lyzed all of Appellants’ issues; none have merit. This Court
recommends that the Superior Court uphold the contested
Order and affirm the final judgment entered in this case.

DATE FILED: February 12, 2009

1 See also, “Defendants Lamar Ezell’s and Asa Howard’s Reply
to Plaintiff’s Motion for Summary Judgment,” filed May 29,
2008 (hereinafter “Ezell and Howard Brief in Opposition”), at
9; “Defendant Earl Troxler’s Brief in Opposition to Plaintiff’s
Motion for Summary Judgment,” filed May 29, 2008 (here-
inafter “Troxler Brief in Opposition”), at 9; “Defendant,
Beatrice Woody, individually and as Administratrix of the
Estate of Jerry McCrommon, III, deceased, Reply to Plaintiff’s
Motion for Summary Judgment,” filed May 29, 2008 (here-
inafter “Woody Brief in Opposition”), at 2.
2 The four underlying complaints agree upon every single
essential underlying fact. Because of this, I have chosen to
omit citation in this area: not only would citation have been
unwieldy, but it would also have taken away from a proper
understanding of the facts.
3 This Court has tried to list every single claim raised within
the various complaints; the following list is a compilation of
these claims. It should be noted that not every complaint
raises each listed claim. This portion of the opinion is indent-
ed for ease of reading and recognition.
4 Certainly, when determining an insurer’s “duty to defend,”
a court cannot look at any “outside” facts; rather, the insur-
er’s “duty to defend” “is to be determined solely by the alle-
gations of the complaint in the action.” Kvaerner Metals Div.
of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908 A.2d
888, 896 (Pa. 2006)(emphasis in original).
5 Obviously, this Court expresses no opinion on the potential
merits of any unargued position. However, I do note that, in
Pennsylvania, “the test of whether injury is a result of an
accident is to be determined from the viewpoint of the
insured and not from the viewpoint of the one that committed
the act causing the injury.” Mohn v. Am. Cas. Co. of Reading,
326 A.2d 346, 348 (Pa. 1974). Therefore, our Superior Court
has held: the “negligence [of the insured] leading to inten-
tional acts [by a third-party or another insured] may never-
theless be considered an ‘accident,’ and thus an ‘occurrence’
where so defined.” Donegal Mut. Ins. Co. v. Baumhammers,
893 A.2d 797, 810 (Pa.Super. 2006)(en banc), rev’d on other
grounds by Donegal Mut. Ins. Co. v. Baumhammers, 938 A.2d
286 (Pa. 2007), see also QBE Ins. Corp., 915 A.2d at 1226.
6 “Complaint in Civil Action,” filed on behalf of Plaintiff
Lamar E. Ezell, filed August 13, 2007, at docket number

GD07-012493 (hereinafter “Ezell Complaint”), at ¶20 (firing
at Plaintiff: “Defendant, Darnell Tolliver, reached for his 9mm
hand gun and fired 15 rounds into the direction of Plaintiff
and his two companions…striking all three of them.”) & ¶22
(fleeing: “Defendant, Nasib Aboud, did not object to
Defendant Tolliver firing at Plaintiff, Earl C. Troxler and Asa
J[.] Howard as they were fleeing the parking lot.”).
7 “Complaint in Civil Action,” filed on behalf of Plaintiff Asa
Howard, filed August 13, 2007, at docket number GD07-
012495 (hereinafter “Howard Complaint”), at ¶20 (firing at
Plaintiff: “Defendant, Darnell Tolliver, reached for his 9mm
hand gun and fired 15 rounds into the direction of Plaintiff
and his two companions…striking all three of them.”) & ¶22
(fleeing: “Defendant, Nasib Aboud, did not object to
Defendant Tolliver firing at Plaintiff, Earl C. Troxler and
Lamar Ezell as they were fleeing the parking lot.”).
8 “Plaintiff ’s Amended Complaint,” filed on behalf of
Plaintiff Earl C. Troxler, filed October 2, 2007, at docket
number GD06-014508 (hereinafter “Troxler Complaint”), at
¶13 (firing at Plaintiff: “Defendant Tolliver reached for his
9-[millimeter] handgun and fired 15 rounds in the direction
of Plaintiff and his two companions”) & ¶15 (fleeing:
“…Defendant Nasid Aboud did not object to Defendant
Tolliver firing at Plaintiff and his two companions as they
were fleeing the parking lot.”).
9 Jerry McCrommon was an “innocent bystander” and was
shot twice by Mr. Tolliver; that is an “assault and battery or
physical altercation[].” See “Complaint in Civil Action,”
filed on behalf of Plaintiff Beatrice Woody, individually and
as Administratrix of the Estate of Jerry McCrommon, III,
deceased, filed May 9, 2007, at docket number GD06-014508
(hereinafter “Woody Complaint”), at ¶13 (“innocent
bystander”: “…At all relevant times, Plaintiffs decedent was
an innocent bystander and not with non-party Earl C.
Troxler, non-party, Asa Howard, and/or non-party Lamar E.
Ezell.”) & ¶19a (shot twice: “Decedent suffered…[t]wo gun
shot wounds to the chest”).
10 According to the “Ezell Complaint”:

32. …Plaintiff did suffer the following injuries:

A. A gun shot wound[] to the right side;

B. Injuries and damages to his internal organs;

C. Scarring and disfigurement from the bullet
wound;

D. Various surgeries as a result of the shooting;

E. Post-traumatic syndrome, headaches, night-
mares, psychosis, shock anxiety, stress and
sleeplessness;

F. Internal injuries

I. Other severe and serious injuries as set forth
in Plaintiff ’s medical records.

33. As a result of these injuries, Plaintiff Lamar
Ezell, has incurred the following damages:

11 According to the “Howard Complaint”:

32. …Plaintiff did suffer the following injuries:

A. Gun shot wounds to his chin, right side, but-
tocks and testicles;

B. Injuries and damages to his internal organs;

C. Scarring and disfigurement from the bullet
wound;
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D. Various surgeries as a result of the shooting;

E. Post-traumatic syndrome, headaches, night-
mares, psychosis, shock anxiety, stress and
sleeplessness;

F. Internal injuries

I. Other severe and serious injuries as set forth
in Plaintiff ’s medical records.

33. As a result of these injuries, Plaintiff Asa
Howard, has incurred the following damages:

12 According to the “Troxler Complaint”:

21. …Plaintiff did suffer the following injuries:

a. Two gun shot wounds to the right upper chest;

b. Lung damage;

c. Liver damage;

d. Broken ribs;

e. Disfigurement from the bullet holes; and

f. Various surgeries as a result of the shooting.

22. As a result of these injuries, Plaintiff Earl C.
Troxler, has incurred the following damages:

13 According to the “Woody Complaint”:

19. …Decedent suffered the following:

a. Two gun shot wounds to the chest;

b. Decedent was the victim of a period of pain
and suffering;

c. Decedent died;

d. The Administratrix…has suffered financial
loss, has incurred general expenses and bills;

e. Decedent experienced extreme pain and suf-
fering and there were unnecessary expendi-
tures for medical bills;

f. Plaintiff has lost the right to future mainte-
nance and support;

g. Plaintiff and Decedent’s alleged minor child
have lost the ability to maintain or sustain a
family relationship; and

h. Plaintiff and Decedent’s alleged minor child
have lost such other values and have sustained
other damages as are properly allowable by
Pennsylvania law, including but not limited to
wages and future wages.

14 Mr. Potter’s Estate also sued the employees and owners of
Fat Daddy’s Nightclub; for simplicity, however, this Court
will refer to the underlying defendants as either the “night-
club” or the “defendants.”
15 And, indeed, a review of QBE’s appellate brief shows this to
be true. See “Brief of Appellee QBE Insurance Corporation,”
filed April 18, 2006, in QBE Insurance Corp. v. M&S Landis
Corp., 915 A.2d 1222, available at 2006 WL 3957495, at *2
(declaring “[i]n relevant part the assault and battery exclusion
provides” and then omitting subsections B(1) through (3)).
16 See also, “A4 Brief in Opposition,” at 6 (arguing an assault and
battery exclusion does “not apply to…negligence claims”);
“Ezell and Howard Brief in Opposition,” at 9 (arguing that QBE
and National Union mandate coverage for negligence claims);
“Woody Brief in Opposition,” at 4 (arguing that all prior acts of

negligence fall outside of an assault and battery exclusion).
17 Appellants have also argued that the “assault and battery
exclusion” is ambiguous. According to the various “briefs in
opposition to summary judgment,” this “ambiguity” arises out
of one of Penn-America’s arguments; specifically, Penn-
America argued that its “Assault and Battery Exclusion” was
broader than the exclusion at issue in QBE “because the Penn-
America policy contains the phrase ‘resulting from’ rather
than ‘arising from.’” “Troxler Brief in Opposition,” at 7. In
arguing against Penn-America’s position, Appellants claimed
that the two phrases were either synonymous or, “[a]t worst, it
can be argued that the ‘result from’ vs. ‘arise from’ distinc-
tion…is ambiguous.” “Ezell and Howard Brief in Opposition,”
at 13. Yet, as can be seen from this Court’s analysis, my deci-
sion was not based upon any “result from”/“arise from”
dichotomy. Rather, this Court held in Penn-America’s favor
because the facts, as alleged in the underlying complaints,
averred that the victims’ actual damages were “directly caused
by” the intentional shooting. See Seybert, 757 A.2d at 383.
Therefore, Appellants’ “ambiguity” argument is misplaced.
18 Within Appellants’ Rule 1925(b) Statement, Appellants also
assert that the “assault and battery exclusion” is “violative of
public policy.” That argument was never raised before this
Court; the argument is therefore waived. Devine v. Hutt, 863
A.2d 1160, 1169 (Pa.Super. 2004)(holding: “arguments not
raised initially before the trial court in opposition to summa-
ry judgment cannot be raised for the first time on appeal.”).

Commonwealth of Pennsylvania v.
Eric Turner

Search Warrant—Plain View Doctrine

1. Defendant was convicted of Aggravated Assault and
Recklessly Endangering Another Person and sentenced to
imprisonment of not less than 60 months nor less than 120
months.

2. Seizure of a shotgun shell in plain view was legal
because the officer was in a lawful vantage point when he
observed the shotgun shell sitting on the passenger seat after
having just left the scene of a shooting where witnesses said
that the defendant had fired several shots from a shotgun
and then fled the area in a black sedan similar in appearance
to the one in which the shell was observed.

3. A warrant to search the vehicle was sufficiently specif-
ic in describing the object of the search as anything that
would connect the vehicle to the defendant because the vehi-
cle was not registered to the defendant.

(Lynn E. MacBeth)
Ilan Zur for the Commonwealth.
Stephen H. Begler for Defendant.

No. CC200717717. In the Court of Common Pleas of
Allegheny County, Pennsylvania. Criminal Division.

OPINION OF THE COURT
Manning, J., December 19, 2008—The Defendant, Eric

Turner, was charged with two counts each of Criminal Attempt
(Homicide),1 Aggravated Assault2 and Recklessly Endangering
Another Person (REAP).3 A Motion to Suppress was filed by
the defendant and, after a hearing, denied by the Court. The
defendant waived his right to a jury trial and, following trial,
was adjudged guilty at both Aggravated Assault counts and
both REAP counts. He was adjudged not guilty at both
Criminal Attempt counts. The defendant was sentenced on
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August 13, 2008 to not less than 60 months nor more than 120
months at one Aggravated Assault count and no further penal-
ty at the remaining counts. The defendant filed a timely Notice
of Appeal. In a Concise Statement of Matters Complained of on
Appeal, he claimed that the Court erred in denying the Motion
to Suppress the evidence seized from a vehicle. He also
claimed that verdict was against the weight of the evidence.

The evidence established that on October 12, 2007 Clairton
Police Officer Christopher Adams was dispatched to Building
17 on Marion Circle to investigate a report of shots fired. Upon
arriving, he was met by Laticia Ogeltree who told him that a
black male known to her as Eric Turner had fired several
rounds from a shotgun in her direction. An unknown female
then directed the officer’s attention to a dumpster where he
found a live 12-gauge shotgun shell. He also examined the
door of Ogeltree’s apartment and noticed a dent below the
door knob that was about the size of a rifle slug from a shot-
gun. Other witnesses told the police that the defendant left the
scene after the shooting in a black sedan and was seen in the
area of Third and Wadell Streets in Clairton. Officer Adams
proceeded to that area and observed a black sedan that
matched the witnesses’ description parked on the street. No
one was near the vehicle. The officer walked over to the vehi-
cle and, looking through a window, observed a shotgun shell in
plain view on the front passenger seat. The door was not
locked and the officer opened the door and retrieved the shell.
He did not search the vehicle at that time. Later, however, a
search warrant was obtained and the vehicle searched.

The defendant sought to suppress the shotgun shell taken
by the officer before the warrant and the evidence seized
pursuant to the warrant. He claimed that the seizure of the
shell was improper and that the warrant was defective
because it too broadly described the evidence to be seized
and the affidavit of probable cause did not sufficiently estab-
lish the reliability of the witnesses who provided the infor-
mation contained in the affidavit.

The seizure of the shell from the vehicle was lawful. The
plain view doctrine permits the warrantless seizure of evidence
in plain view when: (1) an “officer views [the] object from a law-
ful vantage point”; and (2) it is “immediately apparent” to him
that the object is incriminating. Commonwealth v. Petroll, 738
A.2d 993, 999 (1999). Our Supreme Court has expressly recog-
nized that incriminating objects “plainly viewable [in the] inte-
rior of a vehicle” are in “plain view” and, therefore, subject to
seizure without a warrant. Commonwealth v. Colon, 777 A.2d
1097, 1103 (Pa.Super. 2001) (citing Commonwealth v. Milyak,
493 A.2d 1346, 1348 (1985)). This doctrine rests on the principle
that an individual cannot have a “reasonable expectation of pri-
vacy in an object that is in plain view.” Petroll, 738 A.2d at 999.

The evidence established, without dispute, that Officer
Adams was in a lawful vantage point when he observed the
shotgun shell sitting on the passenger seat. He was standing
on a public street looking into the car when he observed the
shell. Moreover, the incriminating nature of the shell was
immediately apparent. The officer had just left the scene of a
shooting where the witnesses said that the defendant had
fired several shots from a shotgun and then fled the area in a
black sedan similar in appearance to the one in which the
shell was observed. Officer Adams certainly had probable
cause to believe that the shotgun shell he saw in the vehicle
was evidence related to the shooting and he lawfully seized it.

The claim that the warrant was too broad in the items that
were to be searched for is also without merit. A search war-
rant cannot be used as a general investigatory tool to uncov-
er evidence of a crime. In re Casale, 517 A.2d 1260, 1263
(1986); Commonwealth ex rel. Ensor v. Cummings, 207 A.2d
230, 231 (1965). Nor may a warrant be so ambiguous as to
allow the executing officers to pick and choose among an

individual’s possessions to find which items to seize, which
would result in the general “rummaging” banned by the
Fourth Amendment. See Commonwealth v. Santner, 454 A.2d
24 (1982) (quoting Marron v. United States, 275 U.S. 192, 195
(1927)). Thus, Pa.R.Crim.P. 205 specifies the necessary com-
ponents of a valid search warrant. The comment to Rule 205
provides, however, that even though general or exploratory
searches are not permitted, search warrants should “be read
in a common sense fashion and should not be invalidated by
hypertechnical interpretations. This may mean, for instance,
that when an exact description of a particular item is not pos-
sible, a generic description will suffice.” Pa.R.Crim.P. 205
(cmt.). Embracing this approach, we have held that “where
the items to be seized are as precisely identified as the nature
of the activity permits…the searching officer is only required
to describe the general class of the item he is seeking.”
Commonwealth v. Matthews, 446 Pa. 65, 285 A.2d 510 (1971).

Though somewhat broadly defined, the items that this
search warrant sought were as precisely identified as the
nature of the offense permitted. The officers were seeking any
evidence that would connect the vehicle both to the incident at
Marion Circle and would connect the vehicle to the defendant.
The evidence established that the vehicle was not registered
to the defendant, so it was necessary for the officers to con-
nect the defendant to the vehicle. Accordingly, in addition to
such obvious items of evidence as a shotgun and ammunition
for the shotgun, just about any other physical evidence that
would connect the defendant to this vehicle would also have
been properly sought, as would evidence tending to establish
why the defendant may have shot at the victim. This Court
correctly held that the description of the items sought set forth
in the Affidavit and Search Warrant were sufficiently specific.

The final claim with regard to the warrant involves the defen-
dant’s assertion that the affidavit failed to establish the reliabili-
ty of the persons who provided the information that was set forth
in the affidavit. As the Court noted at the hearing, “…one need
not establish the reliability of the information when the inform-
ant is named. It’s only when the informant is a confidential,
unnamed informant that requiring verification of the prior infor-
mation is necessary to support any information received from a
“confidential,” unidentified informant.” (N.T. p. 14).

As the information that was set forth in the affidavit which
resulted in the issuance of the warrant was from named
sources, it was not necessary for the reliability of those
sources to be otherwise established. The Superior Court has
held that identified citizens who report their observations of
criminal activity to police are assumed to be trustworthy, in
the absence of special circumstances. Commonwealth v.
Sudler, 436 A.2d 1376 (1981); Commonwealth v. Frazier, 410
A.2d 826 (1979). The defendant has not argued, nor does the
record establish, that there were any “special circumstances”
which would have cast doubt on the inherent trustworthiness
of the person identified in the affidavit. Accordingly, the sup-
pression motion was properly denied.

The defendant also challenges the weight of the evidence.
In his Concise Statement, he claims, “The finding of guilt by
the Trial Court was against the weight of the evidence.” The
Pennsylvania Superior Court recently held:

It is well settled that when a trial court requests a
statement of matters complained of on appeal pur-
suant to Pennsylvania Rule of Appellate Procedure
1925, that statement must indicate, with specificity,
the error to be addressed on appeal.

When a court has to guess what issues an appellant is
appealing, that is not enough for meaningful review.
When an appellant fails adequately to identify in a
concise manner the issues sought to be pursued on
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appeal, the trial court is impeded in its preparation of
a legal analysis which is pertinent to those issues.

In other words, a Concise Statement which is too
vague to allow the court to identify the issue raised
on appeal is the functional equivalent of no Concise
Statement at all. Commonwealth v. Dowling, 778
A.2d 683, 686-87 (Pa.Super. 2001) (citations and quo-
tation marks omitted). ‘Even if the trial court cor-
rectly guessed the issues Appellant brings before
this Court, the vagueness of Appellant’s Concise
Statement renders all issues raised therein waived.’
Commonwealth v. Heggins, 809 A.2d 908. 912
(Pa.Super. 2002) (citation omitted).

Appellant’s concise statement raises a sufficiency of
the evidence claim by stating that ‘[t]here was insuf-
ficient evidence to sustain the verdict of guilt
beyond a reasonable doubt.’ Appellant’s Concise
Statement of Matters Complained of on Appeal,
6/10/03, no. 1. We have previously held that such lan-
guage is too vague to permit review. Commonwealth
v. Lemon, 804 A.2d 34, 37 (Pa.Super. 2002) (state-
ments that ‘[t]he verdict of the jury was against the
evidence,’ ‘[t]he verdict of the jury was against the
weight of the evidence,” and “[t]he verdict was
against the law’ were too vague to permit adequate
review); Commonwealth v. Seibert, 799 A.2d 54, 62
(Pa.Super. 2002) (statement that ‘[t]he verdict of the
jury was against the weight of the credible evidence
as to all of the charges’ was too vague).

Commonwealth v. McCree, 857 A.2d 188, 192 (Pa.Super.
2004). The defendant has failed to explain with the required
specificity how the verdict was against the weight of the evi-
dence. Moreover, it is not obvious from the record on what
basis the defendant could claim that the verdict was con-
trary to the evidence. Accordingly, the weight of the evi-
dence claim is waived.4

BY THE COURT:
/s/Manning, J.

Date: December 19, 2008

1 18 Pa.C.S.A. §903(a).
2 18 Pa.C.S.A. §2702(a)(1).
3 18 Pa.C.S.A. §2705.
4 It is important to note that this was a non-jury trial. This
Court was the fact finder and is satisfied that the verdict was
amply supported by the evidence.

Commonwealth of Pennsylvania v.
Rodney Matthews a/k/a William Taylor

Sentencing—County Jail—Reduction of Sentence

Defendant pled guilty to burglary and escape and received
sentences below the standard sentencing range guidelines. A
Motion to Modify Sentence requested a reduction of the sen-
tences to qualify Defendant to serve his sentence in the
Allegheny County Jail pursuant to 42 Pa.C.S.A. §9762(2) which
states that two maximum terms of two years or more but less
than five years may be…committed to a county prison within the
jurisdiction of the court. The court denied the request, stating
that to grant the request would have been a significant departure
from the suggested ranges given the current convictions.

(Lynn E. MacBeth)

Michael W. Streily for the Commonwealth.
Carrie L. Allman for Defendant.

Nos. CC200616618 and CC200800969. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, J., January 20, 2009—The defendant, Rodney

Matthews, plead guilty on April 28, 2008, in the above refer-
enced cases. He was sentenced as follows: at CC200800969
to 2 to 5 years imprisonment; at CC200616618 1 to 3 years
consecutive. The defendant has appealed the sentences. On
November 14, 2008, the defendant was ordered to file a con-
cise statement of matters complained of on appeal, in accor-
dance with Pa.R.A.P. Rule 1925(b). On December 5, 2008, a
concise statement of matters complained of, in accordance
with Pa.R.A.P. Rule 1925(b), was filed. The defendant asserts
that the sentence imposed was manifestly excessive, unrea-
sonable, and an abuse of discretion.

At the sentencing hearing of April 28, 2008, the defendant
was sentenced for the first-degree felony (burglary) to 2 to 5
years imprisonment, which was below the standard sentenc-
ing range guidelines. The defendant was also sentenced to a
consecutive term of 1 to 3 years imprisonment for the third
degree felony (escape). This also was below the standard sen-
tencing range guidelines. At the September 22, 2008 proceed-
ings on the defendant’s Motion to Modify Sentence, counsel
attempted to persuade the court to change the sentence in
order to have the defendant be eligible to serve his sentences
at the Allegheny County Jail. The defendant’s counsel refer-
enced 42 Pa.C.S.A. §9762(2) as legal authority that states:

(2) maximum terms of two years or more but less
than five years may be committed to the Bureau of
Corrections for confinement or maybe committed to
a county prison within the jurisdiction of the court;

The court advised defense counsel that it was not going to
lessen the sentences any further. To grant the request would
have been a significant departure from the suggested ranges
given the defendant’s current convictions. In light of all the cir-
cumstances, the sentences for these convictions were within the
guidelines and appropriate. Commonwealth. v. McCloughan,
279 Pa.Super. 599, 421 A.2d 361 (1980). The defendant asserts
that because the court had stated that if there was a way to word
the sentence to allow the defendant to serve his time at the
County Jail, that the court would consider it. Because the sen-
tences are consecutive, it appears that the minimum term of
incarceration is three years and thus, the sentencing court is
without authority to permit the sentences to be served at the
county prison in accordance with 42 Pa.C.S.A. §9762(2).

BY THE COURT:
/s/Reilly, J.

Date: January 20, 2009

Commonwealth of Pennsylvania v.
David J. Baird

Probation Revocation Hearing—Hearsay

1. Prior false allegations of sexual abuse were not made by
victim where defense asserted that victim merely accused
someone but never filed charges, and that victim accused
another individual, but those charges were still pending.

2. Prior consistent statements were admitted to rehabilitate
the victim’s credibility, and were not excluded as fabricated
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because they were made before the motive to fabricate arose.

3. Prior inconsistent statements of another witness were
admitted over a hearsay objection because they were used to
impeach the witness’s credibility, not to prove the truth of
the matter asserted.

(Lynn E. MacBeth)

Jennifer DiGiovanni for the Commonwealth.
John Elash for Defendant.

Nos. CC200709115, 200711296, 200712456. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Zottola, J., January 30, 2009—On May 5-7th, 2008, follow-

ing a jury trial, the Defendant, David Baird, was found guilty
on multiple charges, and was sentenced on July 30th 2008.

At CC. 200711296, the Defendant was convicted of four (4)
counts of Involuntary Deviate Sexual Intercourse, two (2) counts
of Indecent Assault, Sexual Assault, Statutory Sexual Assault,
Unlawful Contact with a Minor, Endangering the Welfare of
Children, Corruption of Minors, and Indecent Exposure. The
Defendant was sentenced to a period of incarceration of not less
than ten (10) nor more than twenty (20) years.

At CC. 200709115, the Defendant was convicted of three
(3) counts of Involuntary Deviate Sexual Intercourse, Sexual
Assault, Statutory Sexual Assault, Unlawful Contact with a
Minor, Endangering the Welfare of Children, Corruption of
Minors, Indecent Exposure, Indecent Assault of Person Less
than 13 Years of Age, and Indecent Assault. The Defendant
was sentenced to a period of incarceration of not less than
ten (10) nor more than twenty (20) years to run consecutive
to CC. 200711296.

At CC. 200712456, the Defendant was convicted of
Corruption of Minors and Indecent Assault. The Defendant
was sentenced to a period of not less than five (5) nor more
than ten (10) years to run consecutive to CC. 200711296 and
CC. 200709115.

The Defendant filed a timely appeal of this Court’s sentence.
Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a

Motion of Matters Complained of on Appeal on November
7th, 2008, from which the following is taken verbatim.

1) The Court erred in precluding defense counsel
from inquiring into whether James Alan Brown and
Laythan Foster, two of the alleged victims, had
made prior false allegations of sexual abuse against
other individuals not the Defendant.

2) The Court erred in permitting the Common-
wealth to introduce Cory Jay Pina’s and Tang
Zhiyan’s testimony that James Alan Brown told
them the Defendant had sexually molested him.
Those statements were prior consistent statements
and thus impermissible hearsay.

3) The Court erred in permitting the Common-
wealth to introduce the testimony of Joseph Snyder
that he observed a forensic interview where
Laythan Foster stated the Defendant had sexually
molested him. Those statements were prior consis-
tent statements and thus impermissible hearsay.

4) The Court erred in permitting the Common-
wealth to introduce William Trogler’s testimony
about what Gillette Hawkins told him about the
Defendant allegedly sexually molesting him. The
Commonwealth should not have been permitted to
impeach its own witness, Gillette Hawkins, with
hearsay testimony.

5) Finally, the Court erred in denying the Defendant’s
motion for judgment of acquittal regarding Gillette
Hawkins. At the time the Commonwealth had closed
its case, it had not presented sufficient substantive
evidence to support the Defendant’s conviction on all
the counts related to Mr. Hawkins.

FACTS OF THE CASE
On May 5-7th, 2008, a jury trial was held before this court,

where the Defendant, David Baird, was charged with sexually
assaulting three separate underage victims, James Brown,
Laythan Foster, and Gillette Hawkins. The Defendant came
into contact with all three victims while serving as a youth pas-
tor for the Covenant Church of Pittsburgh. (J.T. pp. 43)1 The
Commonwealth presented the first victim, James Brown, at
trial. Mr. Brown testified that he first met the Defendant when
he was thirteen (13) years old and quickly established a close
relationship with the Defendant through the youth church pro-
gram. (J.T. pp. 43-44) Mr. Brown further testified that he would
often spend the night at the Defendant’s home, sometimes
along with other youth group members. (J.T. pp. 45) Mr. Brown
stated that one night when he was approximately fourteen (14)
years old, he was awakened by the Defendant attempting to
place his penis in Mr. Brown’s mouth. Mr. Brown then testified
that this happened on three other occasions over a six month
period. (J.T. pp. 49) After each incident occurred, the
Defendant would ask Mr. Brown to pray with him. (J.T. pp. 48)
Mr. Brown eventually left the Defendant’s youth group and lost
contact with the Defendant for several years. (J.T. pp. 52)

In the spring of 2007, the Defendant called Mr. Brown, who
had moved to Chicago, and informed him that Laythan Foster
was accusing him of sexual abuse. (J.T. pp. 57) Mr. Brown and
Mr. Foster briefly knew each other as a result of their partici-
pation in the Defendant’s youth group, but had not spoken in
years. (J.T. pp. 148) The Defendant asked Mr. Brown to stand
as a character witness for him. (J.T. pp. 57) Mr. Brown testi-
fied that he then contacted Mr. Foster and asked him to give
his name to the detectives working on the case. (J.T. pp. 59) A
friend of Mr. Brown, Cory Jay Pina, testified that when Mr.
Brown was sixteen (16) years old he confessed to him that the
Defendant had sexually assaulted him on several occasions.
(J.T. pp. 109-110) Another friend, Tang Zhiyan, also testified
that in January 2007, Mr. Brown told him that he had been
molested by his youth pastor as a teenager. (J.T. pp. 118)

The second victim, Laythan Foster, testified that he became
involved with the Defendant’s youth group when he was ten
(10) years old. (J.T. pp. 129) Mr. Foster also testified that he
established a close relationship with the Defendant and would
often spend the night at his residence. (J.T. pp. 131) Mr. Foster
stated that the first incident occurred one night at the
Defendant’s home while Mr. Foster was still only ten (10) years
old. (J.T. pp. 138) Mr. Foster further testified that the
Defendant laid on the couch with him, preformed oral sex on
him, and told Mr. Foster to do the same to him. (J.T. pp. 138)
Mr. Foster also testified that the Defendant would apologize
after each incident and ask Mr. Foster to pray with him. (J.T.
pp. 140) Mr. Foster stated that over an eleven (11) year period,
oral sex occurred between twenty (20) and forty (40) times.
(J.T. pp. 141) Mr. Foster further testified that when he was an
early teenager the Defendant forced anal sex on him twice.
(J.T. pp. 142-144) When Mr. Foster was eighteen (18) years old
he told a teacher about the abuse and it was subsequently
reported to the Pittsburgh Police Department. (J.T. pp. 146)

The third victim, Gillette Hawkins, testified that he met the
Defendant when he was thirteen (13) years old while training
at a local boxing gym. (J.T. pp. 203) When he was sixteen (16)
years old, Mr. Hawkins received community service on a DUI
charge and agreed to complete it under the supervision of the
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Defendant. (J.T. pp. 204) Mr. Hawkins wrote a letter to the
Penn Hills Police Department from prison in July of 2007,
where he stated that in 2002, at age sixteen (16), he was sexu-
ally assaulted by the Defendant while attempting to serve his
community service. (J.T. pp. 207) Mr. Hawkins maintained
this story until the time of trial when he then testified that he
made the story up because someone named “Brown” paid him
$2,500 to do so. (J.T. pp. 207-208) A check of Mr. Hawkins
accounts showed that he did not receive $2,500 and Mr.
Hawkins later testified that his earlier testimony was entirely
made up. (J.T. pp. 230) William Trogler, detective with the
Penn Hills Police Department, interviewed Mr. Hawkins after
receiving his letter. (J.T. pp. 232-233) Detective Trogler testi-
fied that Mr. Hawkins told him that the Defendant masturbat-
ed with and engaged in anal sex with Mr. Hawkins. (J.T. pp.
239) Detective Trogler stated that Mr. Hawkins further told
him that after the incident, the Defendant asked Mr. Hawkins
to pray for forgiveness with him. (J.T. pp. 239) Detective
Trogler further testified that the fact that the Defendant asked
his victims to pray after assaulting them was never reported
in the media. (J.T. pp. 241)

A jury subsequently found the Defendant guilty of all
counts in the case involving victim James Brown. The
Defendant was also found guilty of all counts involving vic-
tim Laythan Foster. Finally, with respects to Gillette
Hawkins, the Defendant was only found guilty of Corruption
of a Minor and Indecent Assault.

MATTERS COMPLAINED OF ON APPEAL
First, the Defendant alleges that this court erred in pre-

cluding the defense counsel from inquiring into whether Mr.
Brown and Mr. Foster had previously made false allegations of
sexual abuse against other individuals. However, in the case
of Mr. Brown, the defense counsel did not provide the court
with any evidence that Mr. Brown had made any false accusa-
tions of sexual abuse in the past. (J.T. pp. 90-91) As it pertains
to Mr. Foster, the defense counsel claimed that the victim had
previously accused his father, although charges were never
filed. (J.T. pp. 151-152) Defense counsel also claimed that Mr.
Foster accused somebody at his school, though those charges
were still pending and the issue was unresolved at the time of
trial. Therefore, the defense counsel did not provide adequate
evidence that any false allegations were made. Thus, this
court did not err in precluding the defense counsel from
inquiring into any previous false allegations of sexual abuse.

Second, the Defendant alleges that this court erred in per-
mitting the Commonwealth to allow testimony from Cory Jay
Pina and Tang Zhiyan that Mr. Brown told them the Defendant
had sexually molested him. The Defendant maintains that
those statements constituted prior consistent statements and
are therefore impermissible hearsay. Under Pa.R.E. 613(c)(1),
prior consistent statements may be admitted to rehabilitate a
witness whose credibility has been attacked with a charge that
the witness fabricated the trial testimony and the prior state-
ment was made before the motive to fabricate arose.
Commonwealth v. Harris, 578 Pa. 377, 391 (2004). The
Defense counsel suggested that Mr. Brown fabricated his tes-
timony after hearing that Mr. Foster already came forward
because he was angry with the Defendant’s church and want-
ed to “get them.” (J.T. pp. 101) The prior consistent state-
ments by Mr. Brown of the Defendant’s sexual assault that
both Mr. Pina and Mr. Zhiyan testified to were each made
before February 2007. (J.T. pp. 112, 118). Mr. Brown was not
notified about Mr. Foster’s accusations until the Defendant
informed him of them in the spring of 2007. (J.T. pp. 57)
Therefore, the prior consistent statements were made before
the motive to fabricate arose, and were introduced to rehabil-
itate Mr. Brown’s credibility. Thus, this court did not err in

permitting the prior consistent statements to be admitted.
Third, the Defendant further alleges that this court erred

in permitting the Commonwealth to introduce the testimony
of Officer Snyder that he observed a forensic interview
where Laythan Foster stated the Defendant had sexually
molested him. The Defendant also maintains that those
statements were prior consistent statements and thus imper-
missible hearsay. Again, the Defendant attacked Mr. Foster’s
credibility by suggesting that Mr. Foster terminated his rela-
tionship with the Defendant’s church because he was angry
that the Defendant had reprimanded him. (J.T. pp. 178-179)
Since the Defendant attempted to impeach Mr. Foster, the
prior consistent statements made by Mr. Foster to Mr.
Synder were admissible to rehabilitate his credibility.
Therefore, this court did not err in permitting those state-
ments to be admitted.

Fourth, the Defendant avers that this court erred in per-
mitting the Commonwealth to introduce Officer William
Trogler’s testimony about what Gillette Hawkins told him
about the Defendant allegedly sexually molesting him. The
Defendant contends that the Commonwealth should not have
been permitted to impeach its own witness with hearsay tes-
timony. However, at trial, Mr. Hawkins testified that he was
not sexually assaulted by the Defendant, in contrast to his
earlier statements. Therefore, the Commonwealth used Mr.
Hawkins’ prior inconsistent statements to impeach their wit-
ness’ credibility, not to prove the truth of the matter assert-
ed. Thus, this court did not err in allowing the
Commonwealth to impeach its own witness with Officer
Trogler’s testimony.

Fifth, the Defendant alleges that this court erred in deny-
ing the Defendant’s motion for judgment of acquittal
regarding Gillette Hawkins due to lack of sufficient evi-
dence to support a conviction. “The test in determining if
the evidence is sufficient to sustain a criminal conviction,
whether accepting as true all of the evidence of the
Commonwealth, and all reasonable inferences arising
therefrom, upon which the jury could properly have
reached its verdict, was it sufficient in law to prove beyond
a reasonable doubt that the appellant was guilty of the crime
of which he stands convicted.” Commonwealth v. Burton,
301 A.2d 599, 600 (Pa.Super. 1973).

It is within the discretion of the fact finder to believe all,
part, or none of the evidence. Commonwealth v. Lyons, 833
A.2d 245, 258 (Pa.Super. 2003). The fact finder can find proof
beyond a reasonable doubt from wholly circumstantial evi-
dence. Lyons, 833 A.2d at 258. It is also within the purview
of the fact finder’s responsibilities to determine credibility
of witnesses. Id. at 255. The fact finder can rely on such fac-
tors to determine reliability including consistency of state-
ments, apparent mental state of the declarant, and potential
reasons for the declarant to fabricate. Id. The Common-
wealth presented the testimony of three separate victims,
James Brown, Laythan Foster, and Gillette Hawkins, all who
testified that the Defendant sexually assaulted them.
Furthermore, all three victims testified to a similar pattern
of behavior by the Defendant, including requiring each vic-
tim to pray with him after each assault took place. Therefore,
taken in the light most favorable to the Commonwealth, the
evidence presented was sufficient to support the conviction.

Based on the foregoing, the Defendant’s issues raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.

1 J.T. refers to the transcript of the Jury Trial dated May 5-
7th, 2008.
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Commonwealth of Pennsylvania v.
Michael Davis

Sentencing—Sentencing Above Aggravated Range

1. Defendant was convicted of two counts each of
Involuntary Deviate Sexual Intercourse, Statutory Sexual
Assault, Aggravated Indecent Assault, Corruption of Minors
and Indecent Assault in connection with crimes against a 14-
year-old girl with whose family he held a position of trust. He
was sentenced to two consecutive terms of 8 to 20 years, slight-
ly above the aggravated range for the two counts of Involuntary
Deviate Sexual Intercourse. The sentence was proper and
would not be disturbed by the court because it reflected the
defendant’s violation of trust and callous behavior. Moreover,
had the court stayed within the guideline ranges but chosen to
sentence at any of the other counts, the aggregate would cer-
tainly have been more than what was actually imposed.

2. The court did not err in admitting a page from the vic-
tim’s journal, even though that particular page had not been
produced in discovery. There was no allegation that the omis-
sion of the page was intentional. Moreover, the defense
opened the door to the journal on cross-examination by badg-
ering the victim on the number and frequency of sexual acts.

3. The court did not find it prosecutorial misconduct for
the prosecutor to mention in her closing argument that
defendant was the victim’s mother’s drug dealer. The state-
ments were made within the context of explaining the defen-
dant’s presence in the victim’s home and, certainly, were not
the reason the defendant was convicted because there was
ample evidence to support the charges.

(Lynn E. MacBeth)

Shanicka Kennedy for the Commonwealth.
Scott Coffey for Defendant.

No. CC200613205. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 26, 2009—The Defendant has

appealed from the judgment of sentence entered by this
Court on November 14, 2007. A review of the record reveals
that the Defendant has failed to raise any meritorious issues
and, therefore, the judgment of sentence must be affirmed.

The Defendant was charged with Involuntary Deviate Sexual
Intercourse,1 Statutory Sexual Assault,2 Aggravated Indecent
Assault,3 Corruption of Minors4 and Indecent Assault5 in relation
to a series of events that occurred with a 14-year-old child.
Following a jury trial, he was convicted of all charges, and on
November 14, 2007, he appeared before this Court and was sen-
tenced to two (2) consecutive terms of imprisonment of eight (8)
to twenty (20) years. Post-Sentence Motions were filed and
denied by this Court on November 26, 2007. This appeal followed.

1. Weight of the Evidence
The Defendant initially argues that the verdict was

against the weight of the evidence. However, contrary to the
Defendant’s assertion, the victim’s testimony was credible,
and the verdict was not against the weight of the evidence,
and therefore this Court did not err in denying the
Defendant’s Post-Sentence Motion to this effect.

“A motion for a new trial alleging that the verdict was
against the weight of the evidence is addressed to the discretion
of the trial court. An appellate court, therefore, reviews the
exercise of discretion, not the underlying question whether the
verdict is against the weight of the evidence. The fact finder is
free to believe all, part or none of the evidence and to determine
the credibility of the witnesses. The trial court will award a new
trial only when the jury’s verdict is so contrary to the evidence

as to shock one’s sense of justice. In determining whether the
standard has been met, appellate review is limited to whether
the trial judge’s discretion was properly exercised and relief
will only be granted where the facts and inferences of record
disclose a palpable abuse of discretion. Thus, the trial court’s
denial of a motion for a new trial based on a weight of the evi-
dence claim is the last assailable of its rulings.” Commonwealth
v. Cousar, 928 A.2d 1025, 1035-6 (Pa. 2007).

The evidence presented at trial established that the victim,
Cherise Hardrick, was living with her mother in the Hill
District section of Pittsburgh in the fall of 2005, when her
mother brought the Defendant into their home. The Defendant,
known to Cherise by his nickname, “Little,” helped Cherise’s
mother manage her money and pay her bills, occasionally
bought food for the family and loaned them spending money.
By December, 2005, Cherise had become friends with the
Defendant and would talk to him about school. One afternoon,
after Cherise had broken up with her boyfriend, the Defendant
told her he wanted to have sex with her, and in exchange he
would buy her shoes. Cherise said she didn’t like shoes and
would prefer food from Wendy’s. The Defendant took her into
her mother’s bedroom where they both undressed and the
Defendant proceeded to lick her vagina. The sexual contact
continued and escalated to include multiple occasions of oral
sex and vaginal and anal intercourse. Cherise testified that she
was afraid that the Defendant would hurt her if she refused to
do as he wished. She attempted to tell her mother on two (2)
separate occasions, but her mother would not do anything. She
finally told her brother’s girlfriend, who, along with Cherise’s
brother, contacted the police.

Given the above evidence, there is no credible argument
that the verdict was against the weight of the evidence.
Cherise’s mother put the Defendant into a position of respon-
sibility and trust in the household, which he then used to
force Cherise, a minor, into sexual activity that she was too
frightened to resist. As the guilty verdicts do not “shock the
conscience,” this Court was well within its discretion in
denying the Defendant’s request for a new trial based upon
a weight of the evidence claim. This claim is meritless.

2. Sentencing Issues
Next, the Defendant argues that the sentence imposed by this

Court–two (2) consecutive terms of imprisonment of eight (8) to
twenty (20) years – was excessive for its length and consecutive
terms, and illegal in that this Court failed to place its reasons for
imposing sentence on the record. His claims are meritless.

As is by now well-established, “sentencing is a matter
vested in the sound discretion of the sentencing judge, and a
sentence will not be disturbed on appeal absent an abuse of
discretion. In this context, an abuse if discretion is not shown
merely by an error in judgment. Rather, the appellant must
establish, by reference to the record, that the sentencing
court ignored or misapplied the law, abused its judgment for
reasons of partiality, prejudice bias or ill will, or arrived at a
manifestly unreasonable decision.” Commonwealth v. Booze,
952 A.2d 1263, 1278 (Pa.Super. 2008), internal citations omit-
ted. A sentencing court may sentence outside the guidelines,
so long as she demonstrates an awareness of the guideline
ranges and places her reasons for the deviation on the record.
Commonwealth v. Hartle, 8984 A.2d 800, 808 (Pa.Super.
2006). In addition, the decision to impose consecutive or con-
current sentences is also within the sentencing court’s discre-
tion and will not be disturbed absent an abuse of discretion.
Commonwealth v. Ligo, 878 A.2d 867, 873 (Pa.Super. 2005).

At the sentencing hearing, the following occurred:

THE COURT: As to sentencing, my records indicate
that Mr. Davis was found guilty of all charges. The
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Court has ordered, read and considered a presentence
report. I know Mr. Sweeney had it earlier. I have the
guidelines indicating that Mr. Davis at the two counts
of involuntary deviate sexual intercourse has an
offense gravity score of 12, a prior record score of 2,
which is the standard sentence of 60 to 78 and aggra-
vated sentence of 90 months for each of the counts.
The guidelines for the statutory sexual assault are 7
and 2. The aggravated indecent assaults are 10 and 2…

Okay, Mr. Davis, the thing that I find, although your
prior record is not substantial, I find you seem to
have a pattern or kind of denial here. For instance,
you say that you have never used drugs, and about
four minutes ago you just pled guilty to a possession
count which was reduced. You have a number of
convictions for drugs. You picked on a child of ten-
der years. You picked on a child that was 14 years of
age, and this was not a one time incident. This was a
course of conduct. You violated the position of trust
that you held with that child. And as you heard her
testify, she is unable at this time to trust anybody.
And you bribed her with shoes or a Wendy’s to have
sex with you. You were in jail before in your life in
different periods. That didn’t deter you….

(Sentencing Hearing Transcript, pp. 6, 13-14).

As reference to the above record demonstrates, this Court
appropriately demonstrated its understanding of the guide-
lines prior to imposing sentence. Although the sentence
imposed was just slightly above the aggravated range – only
six (6) months more at each count – this Court did place its
reasons for the deviation on the record. (As well, had this
Court stayed within the guideline ranges but chosen to sen-
tence at any of the other counts, the aggregate would certain-
ly have been more than what was actually imposed.) Given the
facts of the case, the deviation was appropriate and reflected
the Defendant’s violation of trust and particularly callous
behavior. This Court was further within its rights to run the
sentences consecutive to each other, and the Defendant has
failed to demonstrate an abuse of discretion in this regard.

It is clear, then, that the sentence imposed by this Court
was proper and within it discretion and, therefore, this claim
must fail.

3. Admission of the Victim’s Journal
Next, the Defendant argues that this Court erred in

admitting one (1) page of the victim’s journal into evidence.
Again, this claim is meritless.

Although generally “all relevant evidence is admissible,”
Pa.R.Evid. 402, the “admission of evidence is a matter within
the sound discretion of the trial court and will not be reversed
absent a showing that the trial court clearly abused its discre-
tion.” Commonwealth v. Cooper, 941 A.2d 655, 667 (Pa. 2007).

During cross-examination, the victim testified to having kept a
list of the dates and types of her sexual contact with the
Defendant. On re-direct, Cherise read a portion of her March 1,
2006 journal/diary entry into evidence, in which she had written
“Little ate my pussy on March 1 and fucked me.” (Trial
Transcript, p. 74). This Court admitted the page into evidence
without objection, but subsequent argument revealed that that
particular page had not been included with the copy of the journal
produced by the Commonwealth in discovery. The defense made
no allegation that the omission of the page was intentional (T.T., p.
97-99), rather it appeared to be an inadvertent copying error.

Contrary to the Defendant’s argument, the admission of
the page did not cause him any prejudice. Cherise had
already testified that the Defendant had had oral and vaginal
intercourse with her, so the reading of her journal with her

description of the acts was not new to the jury. Moreover,
given Cherise’s testimony regarding the Defendant’s repeat-
ed sexual contact with her and ample evidence in support of
the charges, there is no available argument that this journal
page was the sole reason for his conviction.

Finally, it bears mentioning that the Commonwealth did
not attempt to introduce the journal page until defense coun-
sel badgered Cherise on the number and frequency of the
sexual acts, causing her to mention the journal. Even though
the Defendant did not have this particular page, his counsel
admits to having the remainder of the journal where other
acts were documented. Thus, it was not unreasonable to
expect that the Commonwealth would introduce the journal
to bolster Cherise’s claims after that line of cross-examina-
tion – if not with this particular page, then with another page
which had made it through the photocopier and into coun-
sel’s discovery packet. Defense counsel opened the door to
the journal on cross-examination and the Commonwealth
was more than entitled to walk through it on re-direct. This
Court was within its discretion in allowing the admission of
the page, and therefore, this claim must fail.

4. Prosecutorial Misconduct
Finally, the Defendant accuses the Assistant District

Attorney, Shanicka Kennedy, of prosecutorial misconduct dur-
ing her closing argument. However, reference to the record
reveals no such misconduct and, therefore, this claim must fail.

During her closing argument, Ms. Kennedy made several
allusions to the fact that the Defendant was Cherise’s moth-
er’s drug dealer. The statements were made within the con-
text of explaining the Defendant’s presence in Cherise’s
home and the reason Cherise’s mother refused to believe her
when she told what the Defendant had been doing. Ms.
Kennedy did not attempt to backdoor additional drug
charges or suggest that the Defendant was guilty of the sex-
ual crimes because he was a drug dealer.

“It is well-settled that statements made by the prosecutor
to the jury during closing argument will not form the basis
for granting a new trial ‘unless the unavoidable effect of
such comments would be to prejudice the jury, forming in
their minds fixed bias and hostility toward the defendant so
they could not weigh the evidence objectively and render a
true verdict’…. Like the defense, the prosecution is accord-
ed reasonable latitude and may employ oratorical flair in
arguing its version of the case to the jury.” Commonwealth v.
Williams, 896 A.2d 523, 542 (Pa. 2006).

Clearly, Ms. Kennedy’s closing argument statements
were meant only to clarify the Defendant’s presence in the
apartment and Cherise’s life and their effect did not preju-
dice the jury in any way. Certainly, they were not the reason
the Defendant was convicted, as there was ample evidence
to support the charges. While Ms. Kennedy’s statements may
have constituted “oratorical flair,” they did not rise to the
level of prejudice and, therefore, no prosecutorial miscon-
duct can be found. This claim must also fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: January 26, 2009

1 18 Pa.C.S.A. §3123 – 2 counts
2 18 Pa.C.S.A. §3122.1 – 2 counts
3 18 Pa.C.S.A. §3125 – 2 counts
4 18 Pa.C.S.A. §6301(a)(1) – 2 counts
5 18 Pa.C.S.A. §3126 – 2 counts
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Alan L. Tuttle and
Corey Lea Simpson-Tuttle v.
Universal Forest Products

Eastern Division, Inc.
Res Ipsa Loquitur—Negligent Retention and Supervision of
Employee—Conflict of Laws—Admissions in Pleadings—
Expert Testimony—Waiver of Issues

Trial court opinion pursuant to Pa.R.A.P. 1925(a), on appeal
from a defense verdict in a personal injury action arising from
an incident in Michigan in which plaintiff truck driver was
injured by falling wood flooring joists that were being unloaded
by forklift from his truck by the defendant’s employee.

1. The Court properly refused plaintiffs’ requested jury
charge on res ipsa loquitur because plaintiffs failed to estab-
lish, by expert testimony, that the event was of a kind which
ordinarily does not occur in the absence of negligence,
expert testimony being required because the forklift unload-
ing process was a matter that involved “special skills and
training not common to the ordinary lay person.”

2. The Court did not commit reversible err in refusing to
admit in camera testimony and granting a non-suit as to plaintiff-
s’ theories of negligent retention and supervision of an employee
when, under both Pennsylvania and Michigan law, these theories
required finding that the employee was negligent, and the jury in
this case found that the employee was not negligent.

3. Plaintiffs were not entitled to a “deemed admission” of
their allegation that no one warned plaintiff to get out of the
way when (a) the allegation was probative only of the plain-
tiff ’s comparative negligence, made irrelevant by the defense
verdict, and (b) in addition to claiming insufficient knowledge
or information to answer, the defendant also made a general
denial, which it was permitted to do under Pa.R.Civ.P. 1029(e).

4. The Court did not err in refusing to exclude, as incon-
sistent with eyewitness testimony, the causation testimony of
defendant’s expert attributing the accident to the “interlock-
ing” of joist bundles during transit, when the expert had suf-
ficient qualifications to testify and there was evidence that
the eyewitness could not have observed whether or not the
bundles were interlocked.

5. The Court properly granted a nonsuit, for lack of evi-
dence, as to plaintiffs’ theory of “negligent packaging.”

6. Plaintiffs waived, by failing to object at trial, a claim that
the Court did not charge the jury on the plaintiff’s right to rely
on others to conduct themselves in a non-negligent manner.

7. Plaintiffs were not entitled to relief based on the
Courts’ granting of defendant’s summary judgment motion
on punitive damages, because the issue was waived by fail-
ing to include it in post-trial motions and because the jury
found the defendant not negligent in any event.

(Ronald D. Morelli)

Stanley A. Winikoff and Michael C. Hamilton for Plaintiffs.
Heather S. Heidelbaugh and Christopher S. Channel for
Defendant.

No. GD 05-010818. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Written Pursuant to Pa.R.App.P. 1925(a)

Folino, J., December 19, 2008—On May 8, 2003, Plaintiff
Alan Tuttle loaded his flatbed with bundles of wood flooring
joists and drove to Defendant Universal Forest Products Eastern

Division’s plant in White Pigeon, Michigan. The next morning,
as one of Defendant’s employees was unloading the freight,
“several bundles of the heavy wood flooring” fell onto Mr. Tuttle
and crushed his right leg. Mr. Tuttle, along with his common-law
wife, Corey Lea Simpson-Tuttle, responded by filing a complaint
against Universal Forest Products. Trial on Plaintiffs’ claims
took place in front of a jury and lasted from January 14, 2008
until January 30, 2008. In the end, the jury found in favor of the
Defendant and against the Plaintiffs, announcing that the
Defendant was “not negligent.” Verdict Slip, January 30, 2008, at
1. Plaintiffs have now appealed their case to the Superior Court,
alleging several instances where this Court committed
reversible error. As will be discussed below, all of Plaintiffs’
claims are meritless; this Court recommends affirmance.

Facts
The essential facts of this case are straightforward. At the

time of the accident, Plaintiff Alan Tuttle was a flatbed truck
driver and was employed by a company named Engles
Trucking. On the morning of May 8, 2003, Plaintiff Tuttle
received a dispatch from his employer, telling him that he was
to drive to the Universal Forest Products Eastern Division
(“UFPED”) plant in Emlenton, Pennsylvania, pick up a load of
goods and drive the cargo to UFPED’s White Pigeon, Michigan
facility. Plaintiffs’ “Complaint,” filed May 6, 2005 (hereinafter
“Plaintiffs’ Complaint”), at ¶¶ 2, 6 & 7. That very day, Plaintiff
Tuttle arrived in Emlenton and had his flatbed loaded with
individual bundles of wood flooring joists; Plaintiff then
secured the joists by strapping them onto his flatbed. Trial
Testimony of Alan Tuttle, January 22, 2008, at 41.

Plaintiff drove his truck through the day and into the
night, finally arriving at UFPED’s White Pigeon, Michigan
plant “after the close of business.” Because of the hour of his
arrival and because no UFPED employee was then available
to unload the freight, Plaintiff Tuttle went to sleep in his
truck and “waited to unload his cargo the next morning.”
“Plaintiffs’ Complaint,” at ¶ 7.

Mr. Tuttle awoke on May 9, 2003 to a dark and rainy morn-
ing. He drove the short distance to the staging area and,
there, was greeted by Deborah Horter, a forklift driver for
UFPED. According to Ms. Horter, once Mr. Tuttle had
unstrapped the freight, Ms. Horter began the unloading
process, first unloading the “back driver’s side” of Plaintiff
Tuttle’s flatbed. During this time, Ms. Horter testified, Mr.
Tuttle properly waited “up by the front of [his] truck.” Trial
Testimony of Deborah Horter Bohnefield, January 28, 2008
(hereinafter “Trial Testimony of Deb Horter”), at 32-33.
When she began to unload the “passenger back side” of the
flatbed, however, Mr. Tuttle walked into the unloading area,
“grabbed the stickers off the truck…and placed them on the
wheel well of [Ms. Horter’s] tractor.” Id. at 34. Plaintiff ’s
intrusion into the unloading area earned him a reproach from
Ms. Horter. As Ms. Horter testified, she told Plaintiff Tuttle
“[d]on’t do that and please go to the front of your truck”; Mr.
Tuttle “said okay,” walked outside of the unloading zone and
went back to stand by his passenger-side door. Id. at 35.

Ms. Horter continued unloading the wooden floor joists
until only the joists located on the “driver’s side” remained.
Id. at 39. “This was,” however, “the oddest bunch [of joists].
There were two seven footers, six footer and two five footers.
They were stacked on top of each other.” Id. at 39-40. As to
what happened next, Ms. Horter told the jury:

I drove into the center of the bundles. I picked the
bundles up. I started to back up like this and
stopped…When I pulled back and stopped, [Mr.
Tuttle] started to walk in front of this last bunch of
bundles. As he started to walk past the bunch of
bundles, I saw movement on the top of the truck.
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The two top bundles started to slide off the truck. I
yelled run and one of the bundles caught him as he
was trying to get under – there are wheels right
here and he tried to get underneath the truck. The
bundle fell down and hit him and fell on his leg.

Id. at 40.
With Mr. Tuttle screaming in pain, Ms. Horter and a few

other people pushed the 900-pound bundle off of Mr. Tuttle’s
leg and called an ambulance. Video Deposition of Ronald
Sowers, taken November 20, 2007, at 6. The impact, howev-
er, caused Alan Tuttle to suffer a compound fracture of the
right tibia and fibula. Plaintiffs’ Complaint, at ¶ 18.

As to the events that followed: Mr. Tuttle and his common-
law wife, Corey Lea Simpson-Tuttle, filed suit against UFPED;
the case went to trial and, at the close of evidence, the jury found
in favor of the Defendant. This Court then denied Plaintiffs’
post-trial motions. Plaintiffs have now appealed their case to the
Superior Court, setting forth seven assignments of error.

Appellants’ Assignments of Error
According to Plaintiffs’ Rule 1925(b) Statement of Matters

Complained of on Appeal, this Court erred when it: 1) denied
“Plaintiffs’ requested jury charge on the doctrine of res ipsa
loquitur”; 2) refused “to admit the in camera testimony of
David Howard and the subsequent non-suit on Plaintiff[s’]
theory of negligent supervision and negligent retention”; 3)
failed “to grant the Plaintiffs an admission of paragraph 19 of
Plaintiffs’ Complaint under Rule 1029 of the Pennsylvania
Rules of Civil Procedure”; 4) permitted Defendant’s expert
witness, Dr. Sher Paul Singh, to give testimony on “causation”
and on subjects for which he was not qualified; 5) “granted a
non-suit as to Plaintiff[s’] allegation of negligent packaging
even though the testimony of two witnesses supported the
claim”; 6) “failed to instruct the jury on Plaintiff[s’] right to
rely on others to conduct themselves in a non-negligent man-
ner” and 7) “speaking through Judge O’Brien, granted
Defendant’s Motion for Summary Judgment with respect to
punitive damages in this case.” Plaintiffs’ “Concise
Statement of Matters [Complained] of on Appeal,” (here-
inafter “Plaintiffs’ Rule 1925(b) Statement”) at 1-3. I will
address Plaintiffs’ issues in the order listed above.

I. Plaintiffs’ First Assignment of Error.
Plaintiffs first argue that I erred in denying their

“requested jury charge on the doctrine of res ipsa loquitur.”
The contention is meritless as Plaintiffs failed to produce
any evidence that the accident was of a type that “ordinarily
does not occur in the absence of negligence.” Restatement
(Second) of Torts § 328D(1)(a).

I.A. Introduction
The Superior Court’s “standard of review regarding jury

instructions is limited to determining whether the trial court
committed a clear abuse of discretion or error of law which
controlled the outcome of the case.” Gorman v. Costello, 929
A.2d 1208, 1211-12 (Pa.Super. 2007). It is the law of this
Commonwealth that the “charge of a trial court should not
exclude any theory or defense that has support in the evi-
dence.” Rizzo v. Michener, 584 A.2d 973, 976 (Pa.Super. 1990).
A trial court is, however, “bound to charge the jury only on the
law applicable to the factual parameters of a particular case.”
Cruz v. Ne. Hosp., 801 A.2d 602, 611 (Pa.Super. 2002). This
means that the trial court “may not instruct the jury on inap-
plicable legal issues [and,] where the record evidence fails to
satisfy the elements of a particular legal doctrine, the [trial]
court may not discuss that doctrine in its charge.” MacNutt v.
Temple Univ. Hosp., Inc., 932 A.2d 980, 991 (Pa.Super.
2007)(internal corrections omitted). Hence, as applied to the
case at bar, the question of whether this Court erred in refus-

ing to give the res ipsa loquitur jury instruction is wholly
dependent upon whether “the record evidence…satisf[ied]
the elements of” res ipsa loquitur. MacNutt, 932 A.2d at 991.

I.A.1. Res Ipsa Loquitur
Res ipsa loquitur is a rule that allows the jury to “infer

both negligence and causation from the mere occurrence of
the event and the defendant’s relation to it.” Restatement
(Second) of Torts § 328D cmt. b. It is “neither a rule of proce-
dure nor one of substantive tort law. It is only a shorthand
expression for circumstantial proof of negligence – a rule of
evidence.” Gilbert v. Korvette, Inc., 327 A.2d 94, 99 (Pa. 1974).

To define the rule, our Supreme Court has looked to
Section 328D of the Restatement (Second) of Torts. Gilbert,
327 A.2d at 100. Thus, in this Commonwealth, res ipsa
loquitur is defined as follows: 

(1) it may be inferred that harm suffered by the plain-
tiff is caused by negligence of the defendant when

(a) the event is of a kind which ordinarily does
not occur in the absence of negligence;

(b) other responsible causes, including the con-
duct of the plaintiff and third persons, are suffi-
ciently eliminated by the evidence; and

(c) the indicated negligence is within the scope
of the defendant’s duty to the plaintiff.

Restatement (Second) of Torts §328D; Gilbert, 327 A.2d at 100.
Moreover, each of the above three “elements” must be

present before the res ipsa loquitur inference can even come
into being; the burden of establishing those three elements is
upon the plaintiff. In the words of the Superior Court:

Before a plaintiff can invoke the doctrine of res
ipsa loquitur, all three of the elements of Section
328D(1) must be established; only then does the
injurious event give rise to an inference of negli-
gence. After all three elements have been estab-
lished, if reasonable persons may reach different
conclusions regarding the negligence of the defen-
dant, then it is for the jury to determine if the infer-
ence of negligence should be drawn. Significantly,
if there is any other cause to which with equal fair-
ness the injury may be attributed (and a jury will
not be permitted to guess which condition caused
the injury), an inference of negligence will not be
permitted to be drawn against defendant.

MacNutt, 932 A.2d at 991 (internal quotations omit-
ted)(internal citations omitted)(emphasis in original).1

Here, Plaintiffs failed to establish the first of Section 328D(1)
elements. Specifically, Plaintiffs failed to show the event was “of
a kind which ordinarily does not occur in the absence of negli-
gence.” Restatement (Second) of Torts §328D(1)(a).

I.A.1.a. Whether expert testimony was necessary to
establish that this event was “of a kind which ordi-
narily does not occur in the absence of negligence.”

To determine whether the event is “of a kind which ordi-
narily does not occur in the absence of negligence,” we must,
obviously, look to a “basis of past experience.” Restatement
(Second) of Torts § 328D cmt. d. Most of the time, this basis
can be found within a fund of “general knowledge…common
to the community,” such as whether a “black, flattened out and
gritty” banana would, in the absence of negligence, ordinarily
be present on a store floor. W. Page Keeton, et al., Prosser &
Keeton On Torts 243 (5th ed. Lawyer’s Edition 1984). Other
times, however, the community possesses no “fund of knowl-
edge” as to whether an event is one that “ordinarily does not
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occur in the absence of negligence”; and, at those times, the
answer can only be provided by expert testimony.
Restatement (Second) of Torts § 328D cmt. d; see also, Jones
v. Harrisburg Polyclinic Hosp., 437 A.2d 1134, 1138 (Pa. 1981).

In the case at bar, Plaintiffs could establish the first of the
Section 328D “elements” only with expert testimony: the lay
community had no “fund of general knowledge” from which it
could draw to determine whether the instant “event” was “of a
type that ordinarily happens as a result of…negligence.” See
Jones, 437 A.2d at 1138 (holding: expert testimony “becomes
necessary when there is no fund of common knowledge from
which laymen can reasonably draw the inference or conclusion
of negligence.”). This becomes clear once we define “the event.”

In its most simplified state, the “injurious event” here
occurred when a pile of wooden floor joists fell off a flatbed
and hit Alan Tuttle. Viewing “the event” in this manner,
Plaintiffs go on to argue that, since 1) “stable, stationary
loads…do not fall off unless something causes them to be
moved from the trailer” and 2) Ms. Horter supplied this
“force,” there must have been negligence. Plaintiffs’ “Motion
for Post-Trial Relief Pursuant to Rule 227.1” (hereinafter
“Plaintiffs’ Motion for Post-Trial Relief”), at ¶ 22. It is an
inventive argument: by stripping their case down to its most
basic elements, Plaintiffs hope to create the inference that this
case is simple and that “everybody knows” such things do not
occur in the absence of negligence. This is important for
Plaintiffs, as it allows them to detour around the following
fact: not one of their experts testified that the injurious event
here was “of a kind which ordinarily does not occur in the
absence of negligence.” However, in the case at bar, “the
event” cannot be viewed as simplistically as Plaintiffs portray.

This is not a case where a “barrel of flour rolled out of a
warehouse window and fell upon a passing pedestrian” or
where someone slipped upon a “black, flattened out and grit-
ty” banana. Rather, in the case at bar, the jury was presented
with a situation where a load of extremely heavy wooden
flooring joists were stacked on top of one another, driven on a
flatbed trailer halfway across the country and then unloaded
by forklift. It is uncontroverted that off-loading such material
by forklift requires specialized skill and expertise. Trial
Testimony of Ronald Tomasetti, January 15, 2008, at 39-40;
Trial Testimony of Sher Paul Singh, Ph.D., January 23, 2008,
at 25. Indeed, according to Plaintiffs’ own experts: there exists
a “proper procedure” forklift drivers must use to lift palleted
cargo, Trial Testimony of Ronald Tomasetti, January 16, 2008,
at 91-92; there exists a “proper procedure” forklift drivers
must use in order to safely unload heavy material from flat
bed trailers, Id. at 92; there exists a “proper way of operating”
a forklift, depending upon whether the forklift is moving for-
ward or in reverse, Id.; there are certain hazards that arise
after a cargo has been transported across the roadways, such
as cargo shifting, instability and “interlock,” Id. at 110, Trial
Testimony of David B. Howard, January 17, 2008, at 19-20;
and, pursuant to “OSHA rules and regulations,” an individual
must be specially certified just to operate a forklift, Trial
Testimony of Ronald Tomasetti, January 15, 2008, at 34 & 36.

Thus, as we learned during trial, this unloading process is
a matter that involves “special skills and training not com-
mon to the ordinary lay person.” Storm v. Golden, 538 A.2d
61, 64 (Pa.Super. 1988)(holding: “Expert testimony becomes
necessary when the subject matter of the inquiry is one
involving special skills and training not common to the ordi-
nary lay person”). And, without expert testimony to use as a
guide, the jury would simply have to guess at what is and
what is not a “normal” occurrence during this unloading
process and, more importantly, would have to guess at
whether a particular “event” is or is not “of a kind which
ordinarily does not occur in the absence of negligence.”

Restatement (Second) of Torts § 328D(1)(a). Therefore, to
establish res ipsa loquitur, Plaintiffs needed their expert to
testify that this accident was “of a type that ordinarily hap-
pens as a result of…negligence.” See Jones, 437 A.2d at 1138
(holding: “where there is no fund of common knowledge, the
inference of negligence should be permitted where it can be
established from expert…testimony that such an event would
not ordinarily occur absent negligence.”)(emphasis added).

I.B. Did Plaintiffs produce any expert testimony
that this event was “of a kind which ordinarily does
not occur in the absence of negligence”?

I.B.1. Mr. Tomasetti’s conclusion that Ms.
Horter “caused the accident” when “she did not
pull straight back from the flat bed trailer”

Within Plaintiffs’ “Motion for Post-Trial Relief,” Plaintiffs
imply that they did produce sufficient evidence to show that
“the event” was “of a kind which ordinarily does not occur in
the absence of negligence.” Seemingly, according to Plaintiffs,
they established this element when their expert, Ronald A.
Tomasetti “opined that [Ms. Horter’s] conduct was negligent
in that she failed to use proper procedures when unloading
Alan Tuttle’s flatbed trailer.” Plaintiffs’ Motion for Post-Trial
Relief, at ¶17. Moreover, Plaintiffs write: “Ms. Horter’s testi-
mony supported Mr. Tomasetti’s opinion in that Horter testi-
fied that she did not pull straight back from the flat bed trail-
er as was the safe practice, but instead pulled away from the
flatbed trailer at an angle and turned her forklift before she
cleared the bundles of open joist which remained on Mr.
Tuttle’s trailer. This conduct was negligent according to Mr.
Tomasetti and caused the accident.” Id. at ¶18.

The above-cited testimony does not, however, establish
the first element of Section 328D(1): indeed, nothing in Mr.
Tomasetti’s or Ms. Horter’s testimony speaks to whether the
injurious event was “of a kind which ordinarily does not
occur in the absence of negligence.” Rather, everything to
which Plaintiffs cite is “specific proof” of Ms. Horter’s
alleged negligence. Hollywood Shop, Inc. v. Pa. Gas & Water
Co., 411 A.2d 509, 512 (Pa.Super. 1979).

To be sure, the testimony that the Plaintiffs cite stands for
the following: Mr. Tomasetti looked to the testimony of Ms.
Horter, specifically to Ms. Horter’s “testi[mony] that she did
not pull straight back from the flat bed trailer”; then, using his
industry knowledge as his basis, Mr. Tomasetti opined that this
specific action was “negligent…and caused the accident.”
Plaintiffs’ Motion for Post-Trial Relief, at ¶18. That is fine – Mr.
Tomasetti’s expert testimony constituted evidence that, by
“pull[ing] away from the flatbed trailer at an angle and
turn[ing] her forklift before she cleared the bundles of open
joist,” Ms. Horter breached her standard of care. Yet, this is
evidence of a specific breach of duty; it serves to satisfy
Plaintiffs’ burden of production on the “negligence” element of
“breach of duty.” This is direct evidence that Ms. Horter was
actually negligent in this case in one very specific manner. To
reach the conclusion that Ms. Horter breached the duty she
owed to Mr. Tuttle, the above-cited evidence neither requires
nor creates any “inference”: it simply has nothing to do with
“circumstantial evidence” of Ms. Horter’s negligence.2

It is also worth noting that the jury considered this evi-
dence of negligence and rejected it in reaching its defense
verdict. It is, of course, the function of the jury to weigh the
evidence, including the opinions and testimony of competing
experts. The jury considered the opinion of Plaintiffs’ expert
that this one particular aspect of the way Ms. Horter handled
her forklift that day was negligent. The jury rejected that
theory of negligence.

Additionally, and more to the point, evidence that Ms. Horter
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“did not pull straight back from the flat bed trailer” is not, at all,
probative of whether “the event” in question was “of a kind
which ordinarily does not occur in the absence of negligence.”
Restatement (Second) of Torts § 328D(1)(a). In other words,
Plaintiffs’ approach to the case was not a res ipsa loquitur
approach, and consequently their foundational evidence did not
support such a charge to the jury. Plaintiffs certainly could have
taken such an approach, but, perhaps for reasons of trial strat-
egy or perhaps because their expert could not truthfully sup-
port that approach, they did not. For example, had their expert
testified to the effect: “If the accident did not happen as a result
of the specific conduct of Ms. Horter that I have outlined, then
it is my opinion that some other negligence on her part caused
this accident because floor joists falling from a truck during off-
loading by a forklift driver is an event which ordinarily does not
happen in the absence of negligence,” then perhaps Plaintiffs
would have been entitled to a res ipsa charge. Plaintiffs did not,
however, offer any such foundational evidence, even in the
alternative, to support a res ipsa loquitur charge.

I.B.2. Mr. Tomasetti’s “concluding statement”

Plaintiffs also cite to Mr. Tomasetti’s “concluding state-
ment” as evidence that would satisfy Section 328D(1)(a).
Plaintiffs’ Motion for Post-Trial Relief, at ¶ 17. Here, Mr.
Tomasetti testified:

After looking at all of the data, the material
reviewed, I looked at three possibilities as to how
this material could have [come] off the trailer. First
of all, I looked at the weather. I looked at the way the
material was packaged and I looked at the forklift
operator. I ruled out the weather because it’s highly
unlikely that the wind was at such a level that it
would blow a 900 pound piece of material off a trail-
er. Also with weather, the fact is that the bundles
were protected on the driver’s side from any sudden
winds or gusts coming that way. If the wind was
coming from the front of the cab or back of the cab,
it would have been blowing in. I ruled the wind out.
At 900 pounds is possibly category two type stuff.

I ruled out the packaging because I looked at the
material, the way it was packaged, how it was
banded, how it was wrapped, how it was secured.
That was adequate. That was within the accepted
and reasonable standards for packaging for the
industry. It was well packaged because if I looked
at the photos properly, after the accident, the pho-
tos indicate that the material still was intact.

That leaves one other individual, and that is the
forklift operator. Ms. Horter said sometimes, in her
deposition, that she would go in straight, back up
and drop the forks and then started moving. If that
had happened, if she pulled it, backed out straight
and dropped the forks at this period of time, we
wouldn’t be here. This accident did not happen, in
my opinion, because Mr. Tuttle had not walked
from the side of his tractor to interfere with the
forklifts at that period of time.

She indicated that she went in, lifted the material,
backed out at an angle and backed toward Mr.
Tuttle. At that period of time, she observed material
falling from the truck, which indicates to me that
sometime during her operation she had to have
struck the bundles of material because the laws of
physics say that an object in rest will stay at rest
until there is a force applied against it. There wasn’t
weather. It wasn’t the way things were packaged. It’s

been stationary for a long period of time, so I con-
cluded that it was the way the operator was operat-
ing the forklift in the manner in which she did.

Trial Testimony of Ronald Tomasetti, January 16, 2008, at 112-14.

Again, however, Mr. Tomasetti’s testimony does not estab-
lish the first “element” of Section 328D(1): this testimony
simply does not stand for the proposition that this event was
“of a kind which ordinarily does not occur in the absence of
negligence.” Instead, Mr. Tomasetti merely declares that he
took into account three factors – the wind, the packaging and
Ms. Horter’s testimony that she “went in, lifted the material,
backed out at an angle and backed toward Mr. Tuttle” – elim-
inated two of these factors and concluded that Ms. Horter
was responsible. In other words, this testimony attempts to
satisfy the second of the Section 328D(1) factors: that “other
responsible causes, including the conduct of the plaintiff and
third persons, are sufficiently eliminated by the evidence.”
Restatement (Second) of Torts § 328D(1)(b).

Moreover, the above testimony cannot satisfy the first of
the § 328D(1) factors since Mr. Tomasetti was never able to
testify: that when such cargo does fall from a truck during
unloading and when this event is not caused by either the
“wind” or the “packaging,” it is ordinarily the result of neg-
ligence. Res ipsa loquitur is a rule that speaks in terms of
“probabilities”: yet, in the case at bar, Plaintiffs introduced
no evidence from which we could determine the “likelihood”
that accidents of the type involved are caused by negligence. 

In the case at bar, Mr. Tomasetti was able to opine that in this
particular case, this particular accident was caused by a partic-
ular negligent action; this particular negligent action was,
according to Mr. Tomasetti, when Ms. Horter “went in, lifted
the material, backed out at an angle and backed toward Mr.
Tuttle.” Trial Testimony of Ronald Tomasetti, January 16, 2008,
at 114. However, Mr. Tomasetti was never able to state that this
type of accident (a bundle falling from a truck during a forklift
operation) was “of a kind which ordinarily does not occur in the
absence of negligence.” It may be that given the complexity of
such an operation, this type of accident is an inherent risk of the
procedure that all too frequently occurs without negligence.
When a forklift operator “causes” a bundle of joists to fall dur-
ing an off-loading procedure, is this event a known risk that all
too frequently occurs even where the forklift operator is being
reasonably careful? Plaintiffs’ expert simply does not address
this issue, (and, as set forth below, Plaintiffs’ own witness sug-
gests that such an event is an inherent risk of the procedure).
That is fatal to Plaintiffs’ current argument.

I.B.3. The uncontested testimony that “the only
force which could have operated to move” the bun-
dles was Defendant’s forklift

Finally, Plaintiffs cite to the following as evidence that
“the event” was “of a kind which ordinarily does not occur in
the absence of negligence”:

20. It is also not contested in this trial that the only
force which could have operated to move the two
900 pound bundles was the forklift operated by the
Defendant’s employee, Horter.

21. Both Mr. Tomasetti and Alan Tuttle testified
that stable, stationary loads such as the one being
carried by Mr. Tuttle do not fall off unless some-
thing causes them to be moved from the trailer.

22. Commonsense and the elementary rules of
physics also point out that if these boxes were rest-
ing, they would stay at rest until some external
force was applied to them causing them to leave the
state of rest and move.
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Plaintiffs’ Motion for Post-Trial Relief, at ¶¶ 20-22.
Yet, even if we were to view Plaintiffs’ above statements

as a true characterization of the testimony, there would still
be no evidence to show that “the event” was “of a kind which
ordinarily does not occur in the absence of negligence.”

First, Plaintiffs argue: “the only force which could have
operated to move the two 900 pound bundles was the forklift
operated by the Defendant’s employee, Horter.” Id. at ¶20. It
is true that Plaintiffs did produce such evidence: at trial,
Plaintiffs asked their expert “[w]hat caused the boxes to
fall?”, with their expert answering “[t]he only logical thing
would be the operation of the forklift in motion of the moving.
The laws of physics state that.” Trial Testimony of Ronald
Tomasetti, January 16, 2008, at 170. Yet, the simple fact that
the forklift “caused” the accident is not probative of whether
this is the kind of event “which ordinarily does not occur in
the absence of negligence.” Indeed, even Defendant’s expert,
Dr. Sher Paul Singh, opined that this particular accident was
“caused” by the forklift; according to Dr. Singh, however,
there was no negligence in this case. Trial Testimony of Sher
Paul Singh, Ph.D., January 23, 2008, at 56-57 & 60-61.

According to Dr. Singh, truck-driven cargo has a tenden-
cy to shift as the truck accelerates and brakes. Id. at 35. As
Dr. Singh explained, this “shifting” can result in one bundle
of cargo becoming “interlocked” with its neighbor. Id. at 53.
When this occurs, the forklift operator will be caught com-
pletely unaware: not only are the loads “camouflaged with
the plastic wrap” but the slight weight of the interlocked
piece would not be noticed by the forklift driver. Id. at 43 &
56. And, when the forklift operator lifts the bundle but “a few
inches,” the interlocked pieces will become unstable and
slide off of the truck. Id. at 56. Such an event, Dr. Singh
declared, occurred in this case; and, although Ms. Horter
was the immediate cause of the accident, Dr. Singh opined
that she was not negligent. Id. at 57.

Thus, the mere fact that the forklift “caused” the accident
does not have anything to do with the question of whether
this is the kind of event “which ordinarily does not occur in
the absence of negligence.” Rather, the question at all times
was: when these types of loads fall, do they ordinarily fall as
a result of someone’s negligence.

Maybe, however, Plaintiffs are asking this Court to use its
“commonsense” and simply assume that this is the kind of
accident which would not have “ordinarily” occurred unless
Ms. Horter was negligent. See Plaintiffs’ Motion for Post-
Trial Relief, at ¶ 22. This Court cannot do as Plaintiffs wish.
As was already explained, the unloading of heavy material
by forklift requires expert skill and knowledge. Thus, a lay
jury would not have the “basis of past experience” from
which it could draw to determine: 1) whether such falls “all
too frequently occur without” negligence or 2) whether this
is the type of event that, ordinarily, would not have occurred
unless someone had been negligent.

If anything, commonsense would suggest that these types
of accidents all too frequently occur even when the forklift
driver is careful. This would seem to be particularly true
during and following rainy weather. Indeed, Plaintiffs’ own
witness suggested that there are certain inherent risks when
a forklift operator off-loads such a product. As Plaintiffs’
witness, David B. Howard, testified:

Q: When you unstrap the truck, drop a load off at
White Pigeon, do you have any fear that the bun-
dles are going to come off and hit you?

A: All the time.

Q: You do?

A: Where they park you at – that is what kind of did-

n’t make sense. When I first went back to White
Pigeon, we used to unload in the very back of the
plant which was level. The only difference in the
back of the plant, it was pretty close to the assembly
product coming out and the smaller forklifts going
in and out of the building. And then they moved us
to the front of the plant, which is at a slope.

Q: So, you were concerned if they made you or
forced you to park on an area that wasn’t level?

A: Right.

Q: If they made you or allowed you to park on a
level area, did you have the same concern?

A: No. Because the product that was on there is
wrapped in plastic and it’s slippery. Like I said, the
least little dew or frost get on that, it’s like slipping on
ice. When you took your straps loose, you didn’t know
whether it’s going to go or stay. It’s a risk factor.

Q: Is this, again –

A: On the slope. On the level, you had a chance of
it staying put.

Trial Testimony of David B. Howard, January 17, 2009 at 19-
20 (emphasis added).

Therefore, according to Plaintiffs’ own witness, the off-
loading of such material carries with it certain “inherent
risks”: even on a “level” slope, there was merely a “chance”
that the load would “stay[] put.” Id. at 20.

I.C. Conclusion
The burden was upon the Plaintiffs to establish each of

the Section 328D(1) elements: Plaintiffs failed to do so.
Therefore, since Plaintiffs did not carry their burden of pro-
duction on the issue of res ipsa loquitur, Plaintiffs were not
entitled to have the jury charged on the res ipsa loquitur
rule. MacNutt, 932 A.2d at 991.

II. Plaintiffs’ Second Assignment of Error.
Next, Plaintiffs argue that this Court committed

reversible error when it refused “to admit the in camera tes-
timony of David Howard and the subsequent non-suit on
Plaintiff[s’] theory of negligent supervision and negligent
retention.” Plaintiffs’ Rule 1925(b) Statement, at ¶ 2.
Plaintiffs are not entitled to any relief on this argument. In
this case, since the jury necessarily found that the employee,
Deborah Horter, was “not negligent,” Plaintiffs could not, as
a matter of law, have prevailed on their negligent supervi-
sion/retention claim. Verdict Slip, January 30, 2008, at 1.

II.A. Conflict of Laws Analysis
Before getting into the specifics of this particular case,

Plaintiffs and Defendant have made arguments concerning
“choice of law”; the choice here being between the law of
Pennsylvania (where the case was brought) and the law of
Michigan (where the injury occurred). As Defendant correct-
ly notes, “Pennsylvania choice of law analysis first entails a
determination of whether the laws of the competing states
actually differ. If not, no further analysis is necessary,” since
the law of the forum will apply. Defendant’s “Brief in
Opposition to Plaintiffs’ Motion for Post-Trial Relief” (here-
inafter “Defendant’s Brief in Opposition”), at 13 (quoting
Wilson v. Transp. Ins. Co., 889 A.2d 563, 571 (Pa.Super.
2005)). Hence, this Court must first determine whether the
laws of Pennsylvania and Michigan conflict regarding the fol-
lowing issue: under what circumstances may an employer be
held directly liable for either selecting or controlling its
employee when that employee, acting within the scope of her
employment, causes an unintentional harm to a third-party.3
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According to Plaintiffs, there exists a conflict between
Pennsylvania and Michigan law. Plaintiffs argue:
“Pennsylvania holds that an employer may be liable for the neg-
ligent supervision of his employee if the employee commits an
intentional act. However, Michigan law…holds that an employ-
er may be liable for failing to properly supervise its employee
even if the act committed by the employee was negligent.”
Plaintiffs’ “Brief in Support of Motion for Post-Trial Relief,” at
11. Defendant, on the other hand, sees no conflict between the
states; according to Defendant, neither jurisdiction recognizes
a “negligent supervision” claim unless the “harm caused by an
employee was intentional and…committed outside the scope of
employment.” Defendant’s Brief in Opposition, at 16.

Admittedly, the caselaw of both Pennsylvania and
Michigan is relatively slim on when an employer may be
found to have negligently supervised or retained an employ-
ee when that employee causes an unintentional harm within
the scope of their employment: almost all of the cases with-
in the two jurisdictions concern “intentional torts.” Yet, this
Court is of the opinion that, under the law of either
Pennsylvania or Michigan, an employer may be held direct-
ly liable for “negligent supervision” or “negligent retention”
“even if the act committed by the employee was negligent.”
Plaintiffs’ “Brief in Support of Motion for Post-Trial Relief,”
at 11. Indeed, although this particular legal issue rarely aris-
es in Pennsylvania (or in Michigan, for that matter), the fact
that liability can attach in such circumstances is not contro-
versial: according to our Superior Court, that “an employer
may be liable directly for wrongful acts of its negligently
hired employee comports with the general tort principles of
negligence long recognized in” Pennsylvania. Heller v.
Patwill Homes, Inc., 713 A.2d 105, 107 (Pa.Super. 1998).

Section 213 of the Restatement (Second) of Agency recog-
nizes the principle that “an employer may be liable directly
for wrongful acts of its negligently hired employee.” Heller,
713 A.2d at 107. This section reads:

A person conducting an activity through servants or
other agents is subject to liability for harm resulting
from his conduct if he is negligent or reckless:

(b) in the employment of improper persons or
instrumentalities in work involving risk of harm
to others;

(c) in the supervision of the activity; or

(d) in permitting, or failing to prevent, negligent
or other tortious conduct by persons, whether or
not his servants or agents, upon premises or
with instrumentalities under his control.

Restatement (Second) of Agency § 213.

As the Comments to Section 213 explain, this section
stands for the proposition that:

The principal may be negligent because he has rea-
son to know that the servant or other agent,
because of his qualities is likely to harm others in
view of the work or instrumentalities entrusted to
him. If the dangerous quality of the agent causes
harm, the principal may be liable under the rule
that one initiating conduct having an undue tenden-
cy to cause harm is liable therefor.

Liability results under the rule stated in this
Section, not because of the relation of the parties,
but because the employer antecedently had reason
to believe that an undue risk of harm would exist
because of the employment. The employer is sub-
ject to liability only for such harm as is within the

risk. If, therefore, the risk exists because of the
quality of the employee, there is liability only to the
extent that the harm is caused by the quality of the
employee which the employer had reason to sup-
pose would be likely to cause harm.

Id. cmt. d.
Thus, claims of “negligent supervision” and “negligent

retention” are claims that the employer was directly negli-
gent – instead of “vicariously liable” – for the torts of its
employees. Verinakis v. Med. Profiles, Inc., 987 S.W.2d 90, 97
(Tex.App.-Houston 1998). These causes of action declare
that an employer who negligently “supervises” or “retains”
an “incompetent or unfit individual may be directly liable to
a third party whose injury was proximately caused by the
employee’s negligent or intentional act.” Id.

The subject torts, however, do not sound in “strict liabili-
ty”: an employer cannot be liable simply because he “know-
ingly employ[ed]” an “incompetent or unfit individual.”
McNally v. Colwell, 52 N.W. 70 (Mich. 1892). Rather, since
these are claims of “direct negligence” against the employ-
er, a plaintiff must prove all elements of the “negligence”
tort. Specifically, a plaintiff must show: “1) the employer had
a duty to protect the plaintiff from harm resulting from its
employment of the tortfeasor; 2) the employer breached that
duty and 3) the employer’s breach of duty was a proximate
cause of the harm suffered by the plaintiff.” 25 Causes of
Action 2d 99 § 3 (2008); see also, McCandless v. Edwards,
908 A.2d 900, 903 (Pa.Super. 2006); Kosmalski v. St. John’s
Lutheran Church, 680 N.W.2d 50, 53 (Mich.App. 2004).

Therefore, “negligent supervision” and “negligent reten-
tion” claims do no more than apply the traditional “negli-
gence” tort to the employer’s “supervision” or “retention” of
their employee. See Restatement (Second) of Agency § 213
cmt. a (stating: liability under this section “exists only if all
the requirements of an action of tort for negligence exist”);
Restatement (Third) of Agency § 7.05 cmt. c (stating:
“Liability under this rule is limited by basic principles of tort
law, including requirements of causation and duty”). And,
because of this, our Superior Court has held that both
Section 213 of the Restatement (Second) of Agency and
Section 317 of the Restatement (Second) of Torts4 simply
“restate the existing tort law of Pennsylvania. They impose
on an employer the duty to exercise reasonable care in
selecting, supervising and controlling employees.” R.A. v.
First Church of Christ, 748 A.2d 692, 697 (Pa.Super. 2002).
Stated another way, our Superior Court recognizes Section
213 of the Restatement (Second) of Agency as correctly
reciting the negligence common-law in Pennsylvania.

Michigan law is no different. Indeed, the Michigan
Supreme Court has cited to Section 213 on a few occasions
and, in Elliott v. A.J. Smith Contracting Co., relied upon
Section 213(b) to conclude that an employer could be “per-
sonal[ly] negligen[t] in entrusting the operation of a truck to
[the employee who was] totally incompetent to handle it.”
100 N.W.2d 257, 262 (Mich. 1960).

Therefore, in this Court’s view, both Pennsylvania and
Michigan support the proposition that “an employer may be
liable for failing to properly supervise its employee even if
the act committed by the employee was negligent.”
Plaintiffs’ “Brief in Support of Motion for Post-Trial Relief,”
at 11. The proposition is not controversial; rather, litigants in
Pennsylvania and Michigan just seem to rarely utilize these
torts under circumstances as are present in this case.

II.B. Plaintiffs failed to establish the foundational tort
This Court thus agrees with Plaintiffs’ statement that,

here, the applicable law is: “an employer may be liable for
failing to properly supervise its employee even if the act com-
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mitted by the employee was negligent.” Id. Yet, even
Plaintiffs must realize that they cannot prevail in this appeal:
the jury specifically found that “the employee was [not] neg-
ligent.”5 Id. Therefore, even if Plaintiffs’ “negligent supervi-
sion” and “negligent retention” claims were presented to the
jury, Plaintiffs would still not have prevailed on their claims:
by finding the employee “not negligent,” the jury could not,
as a matter of law, have found that “the employer’s breach of
duty [in (allegedly) unreasonably ‘supervising’ or ‘retaining’
the employee] was a proximate cause of the harm suffered by
the plaintiff.” 25 Causes of Action 2d 99 § 3 (emphasis added).

Under either “negligent supervision” or “negligent reten-
tion,” “the employer will only be liable for injury or damage
resulting from the wrongful act of an employee.” 25 Causes of
Action 2d 99 § 3 (emphasis in original). Therefore, in order to
prove “proximate causation,” the plaintiff must “establish that
the injurious act of the employee was a tort.” Id. Both
Pennsylvania and Michigan case law hold that this is a true
statement of the law. Dempsey v. Walso Bureau, Inc., 246 A.2d
418, 421 (Pa. 1968)(holding that, in order to prevail upon a
“negligent hiring” claim, “it was encumbent on the part of the
plaintiff not only to prove incompetency and carelessness on
the part of the motorman prior to the accident but also to prove
that the railways company knew or had reason to know of such
incompetency or carelessness on the part of the motor-
man”)(emphasis added); Heller, 713 A.2d at 107 (stating: an
employer may be liable directly for wrongful acts of its negli-
gently hired employee)(emphasis added); see also, Haring v.
Myrick, 118 N.W.2d 260, 261-62 (Mich. 1962).6 This is only log-
ical: the entire reason why an employer is held liable for “neg-
ligently retention” is because he “knew or had reason to know”
that his employee was “incompetent, vicious or careless”; if
the “harm” does not result from the specific “incompetency,
viciousness or carelessness” to which the employer had notice,
the tort would be one of “strict liability” – not negligence.

Finally, the editors of the American Law Reports have
confronted this issue and have found that the “great mass of
cases” support our Supreme Court’s Dempsey holding: that,
in order to establish proximate cause, any claim for “negli-
gent supervision” or “negligent retention” must be predicat-
ed upon a finding that the harm caused was the result of the
employee’s “incompetency and carelessness.” Dempsey, 246
A.2d at 421. This annotation reads:

It seems clear that at least so far as the liability of a
master to a third person is concerned, his failure to
hire only competent and experienced servants cannot
in itself constitute actionable negligence, but that lia-
bility, if any, must be predicated upon the wrongful act
or omission of the servant at the time of the infliction
of the injury complained of, or at least upon an act or
omission which in the case of an experienced or com-
petent person would have been wrongful. (The quali-
fying clause is inserted to meet the situation where
the servant, because of his inexperience or physical
incapacity, is absolved from personal fault in doing or
omitting what an experienced or competent servant
in the exercise of reasonable care, would not have
done or omitted. It does not vary the principle, but
merely tests the question of negligence vel non upon
the particular occasion by applying to the conduct of
the inexperienced servant the standard of care appli-
cable to the conduct of an experienced and competent
person. If tested by that standard, and there was no
negligence, the inexperience or incompetence of the
servant is entirely immaterial). This conclusion is
supported not only by that great mass of cases in
which it seemingly has been assumed that liability

must be based on the negligent act or omission of the
servant, but also by the comparatively limited num-
ber of cases which have been passed squarely upon
the question whether or not the failure of an employ-
er to furnish a competent and experienced servant in
itself constitutes actionable negligence.

G.J.C., Annotation, “Employment of incompetent, inexperi-
enced, or negligent employee as independent ground of neg-
ligence toward one other than an employee,” 8 A.L.R. 574
(1920)(updated through 2008).

In the case at bar, the jury necessarily found that
Defendant’s employee was “not negligent.” Verdict Slip,
January 30, 2008, at 1. Thus, even assuming that an error
occurred in this case, Plaintiffs could not, as a matter of law,
have prevailed on their “negligent supervision” and “negli-
gent retention” claims: “proximate cause” was missing.

III. Plaintiffs’ Third Assignment of Error.
Plaintiffs next argue that this Court erred when it failed

“to grant the Plaintiffs an admission of paragraph 19 of
Plaintiffs’ Complaint under Rule 1029 of the Pennsylvania
Rules of Civil Procedure.” Plaintiffs’ Rule 1925(b)
Statement, at ¶ 3. The issue has no merit.

Paragraph 19 of Plaintiffs’ original Complaint reads: “19.
At no time did Defendant, Defendant’s forklift operator, or any
other representative or employee of UFP indicate that Alan
Tuttle should move from his location while Defendant’s
employee attempted to unload the trailer.” Plaintiffs’
Complaint, at ¶19. The Defendant’s Answer did not specifical-
ly deny this averment. Rather, Defendant answered: “After
reasonable investigation, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the
averments in Paragraph 19. Accordingly, the averments in
Paragraph 19 are denied.” Defendant’s “Answer To Complaint
and New Matter” (hereinafter “Defendant’s Answer’), ¶19. As
Plaintiffs now contend, the Defendant should not have been
“without knowledge or information sufficient to form a belief”
since, according to Plaintiffs, the Defendant knew that Ms.
Horter did indeed tell Mr. Tuttle to “stand back.” Therefore,
Plaintiffs argue, this Court “should have deemed Defendant’s
response to Paragraph 19…to be an admission” and should
have “precluded any testimony from Ms. Horter…about
warning Mr. Tuttle to stay out of the way.” Plaintiffs’ “Brief in
Support of Motion for Post-Trial Relief,” at 18.

There are several problems with Plaintiffs’ argument. First,
even if Paragraph 19 should have been “deemed admitted,” the
Court’s failure to grant this admission would not constitute
reversible error: the issue of whether Mr. Tuttle was or was not
“warned” is only probative of Mr. Tuttle’s “comparative negli-
gence.” Here, however, the jury found that the Defendant was
not negligent at all. Second, even if Plaintiffs are correct and
the Defendant did have the required “knowledge” to either
“admit” or “specifically deny” Paragraph 19, that error would
not automatically constitute a “deemed admission.” Rather, in
this case, Defendant not only stated that it was “without knowl-
edge or information” but it also declared that the “averments
in Paragraph 19 are denied.” Defendant’s Answer, at ¶19. Thus,
the Defendant “generally denied” Paragraph 19. And, finally,
Defendant was allowed to “generally deny” Paragraph 19 of
this Complaint. Pa.R.Civ.P. 1029(e).

As Pennsylvania Rule of Civil Procedure 1029(e)
declares:

(e) In an action seeking monetary relief for bodily
injury, death or property damage, averments in a
pleading to which a responsive pleading is required
may be denied generally except the following aver-
ments of fact which must be denied specifically:
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(1) averments relating to the identity of the per-
son by whom a material act was committed, the
agency or employment of such person and the
ownership, possession or control of the proper-
ty or instrumentality involved;

(2) if a pleading seeks additional relief, aver-
ments in support of such other relief; and

(3) averments in preliminary objections.

Note: Subdivision (e) applies only to those actions
for which damages for delay may be awarded
pursuant to Rule of Civil Procedure 238.

Pa.R.Civ.P. 1029(e).
Therefore, under Rule 1029(e), Defendant was entitled to

generally deny Paragraph 19: 1) Plaintiffs’ Complaint sought
“monetary relief for bodily injury”; 2) theirs was an action
“for which damages for delay may be awarded”; 3) Paragraph
19 did not relate “to the “identity of the person by whom a
material act was committed” – indeed, as Defendant notes,
“Paragraph 19 state[s] that NO one told the Plaintiff to move
from his location”; 4) the averment had nothing to do with the
“agency or employment” of any person or the “ownership,
possession or control of the property” – rather, the averment
simply states that no one “indicate[d] that Alan Tuttle should
move from his location while Defendant’s employee attempt-
ed to unload the trailer”; 5) this paragraph did not seek “addi-
tional relief”; rather, it was part of Plaintiffs’ “bodily injury”
claim and, finally, 6) this averment was found within a com-
plaint, not a preliminary objection. Hence, even if this Court
were to accept Plaintiffs’ view and declare that the Defendant
had “knowledge and information” to “admit[] or den[y] the
averments of Paragraph 19,” Plaintiffs would still not be enti-
tled to relief: Defendant also “generally denied” Paragraph
19, as was its right under Rule 1029(e).

IV. Plaintiffs’ Fourth Assignment of Error.
Fourth, Plaintiffs argue that this Court erred when it per-

mitted Defendant’s expert witness, Dr. Sher Paul Singh, “to
testify with respect to causation (when his testimony contra-
dicted that of eye witnesses, including those presented by
the defense) and the duties of both truck drivers and forklift
operators when he was not qualified to do so.” Plaintiffs’
1925(b) Statement, at ¶ 4.

IV.A. Dr. Singh’s “causation” testimony
As has already been stated, at trial Dr. Singh opined that

the primary cause of this accident was “interlock.” More
specifically, Dr. Singh testified that the cargo of flooring
joists shifted during transit, causing some of the bundles to
become “interlocked.” When Ms. Horter attempted to off-
load one of these bundles, Dr. Singh testified, the interlock
caused its neighbor to slide off of the truck, thus causing the
accident. According to Plaintiffs, this testimony never
should have been allowed, as it contradicted the “eye-wit-
ness” statements of Ms. Horter. It is a meritless argument. 

Plaintiffs argue that Ms. Horter gave statements that
refute Dr. Singh’s cargo-interlock opinion. Specifically,
Plaintiffs cite to Ms. Horter’s deposition testimony where she
declared: 1) she did not “see anything unusual about the load
on Mr. Tuttle’s truck” and 2) she believed that the “bundles
that I had picked up were not even touching the bundles that
had fallen.” Deposition Testimony of Deb Horter, attached as
“Exhibit ‘F’” to Plaintiffs’ “Brief in Support of Motion for
Post-Trial Relief,” at 143-44; Deposition Testimony of Deb
Horter, attached as “Exhibit ‘C’” to Plaintiffs’ “Brief in
Support of Post-Trial Relief,” at 5. These statements, Plaintiffs
argue, “prove” that the bundles did not “shift” during transit
and that “interlock” could not have been the cause of the acci-

dent. “Clearly,” Plaintiffs state, “if the bundles were not
touching, they could not have been ‘interlocked.’” Plaintiffs’
“Brief in Support of Motion for Post-Trial Relief,” at 25.

First, Ms. Horter testified that she did not “see” any cargo-
shift; this testimony, however, does not “prove” that such shift-
ing did not occur. Indeed, Ms. Horter testified that she was
only “sometimes” able to “determine[] if a load had shifted
during transport” and she would have been able to see this
shifting only “[i]f the whole load [was] leaning in one direction
or the other.” Deposition Testimony of Deb Horter, attached as
“Exhibit ‘F’” to Plaintiffs’ “Brief in Support of Motion for Post-
Trial Relief,” at 143-44. Moreover, at trial, Plaintiffs’ counsel
asked Ms. Horter whether, in this specific case, she “could
determine if [Mr. Tuttle’s] load had shifted at all during trans-
port” and Ms. Horter replied: “I wouldn’t know that.” Trial
Testimony of Deb Horter, January 28, 2008, at 124. Thus, the
mere fact that Ms. Horter “did not notice” the cargo-shifting is
not proof that “no shifting occurred.” And, because of this, Dr.
Singh’s expert opinion regarding cargo-shift cannot be said to
have “contradicted” Ms. Horter’s “eye-witness” testimony.

Plaintiffs also argue that this Court erred when it allowed
Dr. Singh to testify as to “cargo-interlock”; this opinion,
Plaintiffs contend, conflicts with Ms. Horter’s statement that
“the bundles that I had picked up were not even touching the
bundles that had fallen.” Deposition Testimony of Deb Horter,
attached as “Exhibit ‘C’” to Plaintiffs’ “Brief in Support of
Post-Trial Relief,” at 5. Plaintiffs, however, forget that not only
Dr. Singh but also Plaintiffs’ own expert, Mr. Ronald Tomasetti,
testified that, since the joists were wrapped in plastic, Ms.
Horter would not have been able to see whether the individual
joists were touching. Mr. Tomasetti’s testimony was as follows:

Q: …In a recorded interview with Deborah Horter on
May 14, she indicates the bundles were wrapped in
plastic, the wind was blowing the plastic. The wind
was up under the plastic, blowing. She was taking the
bundles off at an angle. We just went over this.

A: Yes.

Q: Now, you would agree with me we had some bun-
dles in here. The bottom was up. She doesn’t see
the bottom when she’s unloading?

A: That’s correct.

Q: All she sees is plastic wrap?

A: That’s probably true.

Q: She can’t see the individual open joist under-
neath the plastic wrap?

A: That is probably correct.

Trial Testimony of Ronald Tomasetti, January 16, 2008, at 139.
What is more, Dr. Singh also testified on this issue and

declared that, because of the plastic wrap and the fact that
the “interlocked bundles” were located at a much higher
plane than Ms. Horter’s eyes, Ms. Horter would not have
been able to see whether the individual joists were touching.
Literally, Dr. Singh must have stated this opinion in over a
dozen different ways. For example, Dr. Singh testified:

A: …If you look at the top section of the loads now,
they are all camouflaged with the plastic wrap. You
really can’t see the inside portion, and you see this
here (indicating). What you are seeing is that they
will start to somehow interlock slightly, and when
you lift this load, what it does is it takes the part of
the load that are obviously partially connected and
has a tendency to partially lift it, and all you need
is to lift it slightly, an inch, inch-and-a-half. Any
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free movement. That basically removes all friction
contacts with the rest of the load, and as he pulls
back, you basically have the top portion of the loads
come down. It happens very rapidly. It’s a matter of
a couple seconds.

Trial Testimony of Sher Paul Singh, Ph.D., January 23, 2008,
at 42-43.

Q: …When Deborah Horter is removing the adja-
cent load right prior to this accident, it is inter-
locked. What would a forklift operator see and feel?

A: …They won’t see it or feel it. It’s way up on the
top and all you have to do is shift it a few inches and
remove all friction contact.

Id. at 54-56.

Q: What does the forklift driver see when they are
removing the adjacent bundle?

A: Well, a truck driver, forklift driver, is essentially
sitting – an average seat is up several feet. They see
a stack that runs another 10, 12 feet higher. They
are obviously watching a very wide load. So, their
vision has to be a curtain they are looking at. They
try to make sure that the forks engage at the right
points as they are lifting. The load is lifted slightly
and they back up…

Id. at 59.

Q: Are you aware that [Mr. Tuttle] also did a visual
check to see if the load shifted at all?

A: …I understand that he visually inspected the
load. As I indicated, visual inspection of a camou-
flage load does not indicate load shifting.

Id. at 66.

Q: …I believe that the testimony, and counsel may
correct me if I’m wrong, this was done in the early
morning and there were lights on light poles in the
surrounding area?

A: Right.

Q: So, with those light poles, one would be able to
see the individual bundles of lumber and the band-
ing materials on the lumber?

A: That is correct.

Q: And, therefore, they would also be able to see
the spaces between the lumber?

A: Can you see the spaces? You really cannot see
any space between the lumber or product at issue.

Id. at 84-85.

Q: Are you saying to me, sir, that if I have a bundle
next to another bundle, that the forklift operator
would not be able to tell whether one was touching
the other?

A: No, they wouldn’t. If you look at the ends of these
bundles, they are using this flexible plastic wrap.
So, you do not know from the flexible plastic wrap if
the lumber or the product at issue is in contact. All
you are seeing is the surface contact of the plastic.

Id. at 86.

Q: …Am I correct, sir, that your testimony is that
someone standing there outside the truck would not

be able to determine whether this package, the top
one on the driver’s side, is touching the stack num-
ber two in the passenger side?

A: That is my understanding. You would not be able
to discern if the product is in contact. You probably
can see if the plastic wrap is in contact, but you do
not know if the product is in contact with each other.

Id.

Q: Now, on page 5 of a statement that Ms. Horter
indicated in her deposition was absolutely accurate
and correct – I think she said she was cool with it.
She said the bundles that I had picked up were not
even touching the bundles that had fallen.

A: Correct.

Q: You obviously in coming to your conclusion don’t
agree with Ms. Horter’s testimony that the bundles
were not touching?

A: That is what my understanding was. She proba-
bly could not totally examine the extreme top bun-
dles from where she was sitting on the fork truck.

Q: So, your testimony to the jury or your estimation
is Ms. Horter could not see the bundles that were
on the tractor trailer, Mr. Tuttle’s tractor trailer, for
what reason?

A: It’s a camouflage load.

Q: It’s a camouflage load. Are you saying this wrap-
ping material is a camouflage?

A: It basically will conceal inside contact of the
wood members.

Q: If there is contact of the wood members, it would
be camouflaged?

A: It would not be visible to her because you essential-
ly have a stack of the wood members across and she
would not be able to see any interlocking between.

Id. at 98-100.
Hence, Dr. Singh’s opinion did not conflict with Ms.

Horter’s testimony: according to the expert opinions of both
Dr. Singh and Ronald Tomasetti, during the off-loading Ms.
Horter would not have been able to discern whether the indi-
vidual joists were touching one another. Dr. Singh’s “inter-
lock” testimony was properly presented.

IV.B. Whether Dr. Singh was qualified to testify as to
the “duties of both truck drivers and forklift operators”

Plaintiffs also take issue with Dr. Singh’s qualifications,
arguing, “Dr. Singh has no qualifications which permit him
to opine on the conduct of either truck drivers or fork lift
operators.” Plaintiffs’ “Brief in Support of Motion for Post-
Trial Relief,” at 27.

As our Superior Court has summarized:

In Pennsylvania, a liberal standard for the qualifi-
cation of an expert prevails. Generally, if a witness
has any reasonable pretension to specialized
knowledge he may testify, and the weight to be
given to his evidence is for the fact-finder. The
qualification of expert testimony lies within the
sound discretion of the trial court and will not be
reversed absent a clear abuse of that discretion.

Commonwealth v. Balog, 672 A.2d 319, 324 (Pa.Super.
1996)(internal quotations omitted)(internal citations omit-
ted)(internal corrections omitted).
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In the case at bar, Dr. Singh was expertly qualified
regarding “the duties of both truck drivers and forklift oper-
ators.” During voir dire, Dr. Singh testified that he has an
undergraduate degree in mechanical engineering, a mas-
ter’s degree in packaging and, in 1987, Dr. Singh began a
“tenure position as assistant professor” in Michigan State
University’s “School of Packaging.” Currently, Dr. Singh is a
full professor within that School. Trial Testimony of Sher
Paul Singh, Ph.D., January 23, 2008, at 2.

As Dr. Singh explained, the study of “Packaging” deals, pri-
marily, with “how do you prepare a product that is manufac-
tured, from the time it is manufactured until the ultimate use by
either a company or consumer”; this field includes “logistics”
study. Id. at 2-3. And, as Dr. Singh testified, “logistics study”:

has two components. One is transportation and one
is material handling. Transportation is when the
product or packages ride on a transport system
such as a ship or rail or truck, and material han-
dling is how do you move it from a truck on and off,
how do you move it within a plant, conveyor, fork
trucks or other material-handling devices.

Id. at 3.

Indeed, Dr. Singh specializes in logistics: his area of
expertise is “the examination of materials and methods that
are used to move products once they are manufactured to
either the ultimate consumer or the user.” Id. at 7. This means
that Dr. Singh must study “[p]retty much all common methods
of transportation, which include truck transport, rail transport
[etc.]…and also look at material handling methods that relay
anything from a simple conveyor to fork truck…” Id.

Further, Dr. Singh actually teaches students at Michigan
State University on the “safe operation of forklifts.” Id. at 23-
24. And, with respect to trucking, Dr. Singh studies the
“training programs that [trucking] companies use that help
train and develop safety in drivers as they both load and
unload their own vehicles”; he has also given presentations
“for the National Motor Freight Transport Association” and
has “helped develop training programs” for the
“International Safe Transit Association which is a member-
ship of a large group of carriers and these companies pretty
much move like Yellow Freight, ABF, Overnite Transport,
some of the names you have probably heard.” Id. at 14-15.

Obviously, Dr. Singh was “qualified” to give opinion testi-
mony regarding the “duties of both truck drivers and forklift
operators.”

V. Plaintiffs’ Fifth Assignment of Error.
Next, Plaintiffs argue that this Court erred when it “grant-

ed a non-suit as to Plaintiff[s’] allegation of negligent packag-
ing even though the testimony of two witnesses supported the
claim.” Plaintiffs’ Rule 1925(b) Statement, at ¶ 5. According
to Plaintiffs, it was negligence for Defendant to package their
product in “plastic wrap” because, as both Ms. Horter and Dr.
Singh testified, plastic becomes slippery when wet.

Initially, this Court must note that Plaintiffs’ argument is
somewhat disingenuous. In their attempt to have Dr. Singh
stricken as a witness, Plaintiffs argued that Dr. Singh’s sole
area of expertise was in the area of “packaging.” Plaintiffs
then represented to this Court that, since the “packaging” of
the joists was “not an issue in this case,” Dr. Singh should not
be allowed to testify in this matter. Excerpt of Trial: Motions
in Limine, January 14, 2008, at 61; see also, Plaintiffs’
“Motion In Limine To Strike [Expert] Report and Testimony
of S.P. Singh,” filed January 31, 2008, at ¶¶ 7-8, 44 & 55.7 Thus,
when Plaintiffs came to this Court and argued that the “pack-
aging” was “not an issue in this case,” Plaintiffs were not sim-
ply attempting to clarify the issues for trial; rather they

argued this position in an explicit attempt to prevent Dr.
Singh from testifying. Yet, after this Court ruled upon Dr.
Singh’s admissibility (indeed, even after Plaintiffs’ own
expert, Ronald Tomasetti, testified that the packaging was
reasonable, was within accepted and reasonable standards
for packaging in the industry, and was not the cause of the
accident), Plaintiffs switched their position completely and
created an argument that the jury should decide a “negligent
packaging” claim. See Trial Testimony of Ronald Tomasetti,
January 16, 2008, at 113.8 Moreover, this “switch” occurred
after Plaintiffs had already presented their entire case-in-
chief. Some courts might view this as “playing fast and loose”
with the judicial system. See Sunbeam Corp. v. Liberty Mut.
Ins. Co., 781 A.2d 1189 (Pa. 2001)(recognizing: the doctrine of
“judicial estoppel” is “designed to protect the integrity of the
courts by preventing litigants from ‘playing fast and loose’
with the judicial system by adopting whatever position suits
the moment…In essence, the doctrine prohibits parties from
switching legal positions to suit their own ends.”).

To be clear, however, in the case at bar this Court did not
grant the non-suit upon any notion of “judicial estoppel.”
Rather, here the non-suit was granted because Plaintiffs’ “neg-
ligent packaging” claim fails as a matter of law: there was
absolutely no evidence of negligent packaging. No evidence was
introduced that would even give the jury a frame of reference
to decide what constitutes a “negligently packaged” floor joist.
The mere fact that a package might become “slippery when
wet” does not, in itself, provide evidence that the joists were
“negligently packaged.” Perhaps some element of “slipperi-
ness” is inherent in packaging this material; we have no evi-
dence to the contrary. Moreover, Plaintiffs introduced no evi-
dence as to the precautions a reasonable supplier could have
taken to reduce the “slipperiness” in transporting its product.
In other words, Plaintiffs offered no evidence as to what a rea-
sonably careful supplier could have done to stop this product
from becoming “slippery.” As a matter of fact, we do not even
know how “slippery” this product was; without such evidence,
it would have been impossible for the jury to find that the “slip-
periness” was either “reasonable” or “unreasonable.” Hence,
Plaintiffs’ negligent packaging claim fails as a matter of law.

VI. Plaintiffs’ Sixth Assignment of Error.
The sixth issue Plaintiffs bring on appeal is that this

Court erred in failing “to instruct the jury on Plaintiff[s’]
right to rely on others to conduct themselves in a non-negli-
gent manner.” Plaintiffs’ Rule 1925(b) Statement, at ¶ 6. The
claim is waived.

On January 29, 2008, this Court heard argument concerning
the instructions the jury was to hear. When the issue of “com-
parative negligence” came to pass, Plaintiffs asked this Court to
give an instruction regarding “Plaintiff[s’] right to rely on oth-
ers to conduct themselves in a non-negligent manner.” I pro-
posed the following modification to which both parties agreed:

In determining whether Mr. Tuttle was himself
comparatively negligent, the law is that Mr. Tuttle
had a right to presume that Deborah Horter would
perform her duties in a safe manner. However, Mr.
Tuttle still had an obligation to conduct himself in
a careful and reasonable manner considering the
conditions of the workplace generally and consid-
ering any dangers that might be associated with
Deborah Horter’s…performance of her duties.

Proposed Jury Instructions Argument, January 28, 2008, at 10.

Unfortunately, when I actually instructed the jury on the
“comparative negligence” issue, I mistakenly omitted the
above portion of the charge. Plaintiffs, however, did not call
this oversight to my attention: they did not object during the
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charging nor did they approach this Court after the charge.
Rather, I first learned of the omission when Plaintiffs filed
their post-trial motion.

As our Supreme Court held in Dilliplaine v. Lehigh Valley
Trust Co., a party must make a timely, specific objection to
alleged trial errors, so as to “ensure that the trial judge has a
chance to correct” any such errors. 322 A.2d 114, 116 (Pa.
1974). To be sure, in order to “advance[] the orderly and effi-
cient use of our judicial resources” this Court must be given the
opportunity to “correct alleged errors at trial.” Id. (emphasis
added). Our Supreme Court has explained why this must be so:

First, appellate courts will not be required to expend
time and energy reviewing points on which no trial
ruling has been made. Second, the trial court may
promptly correct the asserted error. With the issue
properly presented, the trial court is more likely to
reach a satisfactory result, thus obviating the need
for appellate review on this issue. Or if a new trial is
necessary, it may be granted by the trial court with-
out subjecting both the litigants and the courts to the
expense and delay inherent in appellate review.
Third, appellate courts will be free to more expedi-
tiously dispose of the issues properly preserved for
appeal. Finally, the exception requirement will
remove the advantage formerly enjoyed by the
unprepared trial lawyer who looked to the appellate
court to compensate for his trial omissions.

Id. at 116-17.
Here, since Plaintiffs did not object to my jury charge, this

Court was not given a chance to correct the alleged error; this
failure has therefore caused “all of Dilliplaine’s concerns to
come into play.” Faherty v. Gracias, 874 A.2d 1239, 1249
(Pa.Super. 2005). The claim was therefore waived.

VII. Plaintiffs’ Seventh Assignment of Error.
Finally, Plaintiffs argue that this Court erred when,

“speaking through Judge O’Brien, [the Court] granted
Defendant’s Motion for Summary Judgment with respect to
punitive damages in this case.” Plaintiffs’ Rule 1925(b)
Statement, at ¶ 7. Plaintiffs did not raise this issue in their
“Motion for Post-Trial Relief”; hence, it is waived.
Pa.R.Civ.P. 227.1(b)(1) & (2); Chalkey v. Roush, 757 A.2d 972,
975 (Pa.Super. 2000)(en banc). In addition, the claim would
not entitle Plaintiffs to any relief anyway: the jury found
Defendant not negligent. Verdict Slip, January 30, 2008, at 1.

VIII. Conclusion
In conclusion, none of Plaintiffs’ arguments have merit.

This Court recommends that the Superior Court affirm the
final judgment entered in this case.
Date Filed: December 19, 2008

1 The latter half of this quote is based upon the Restatement
(Second) of Torts, § 328D(2) & (3). These subsections read, in full:

(2) It is the function of the court to determine
whether the inference [of negligence] may reason-
ably be drawn by the jury, or whether it must nec-
essarily be drawn.

(3) It is the function of the jury to determine whether
the inference is to be drawn in any case where dif-
ferent conclusions may reasonably be reached.

Restatement (Second) of Torts § 328D.
2 Within Plaintiffs’ “Brief in Support of Motion for Post-Trial
Relief,” Plaintiffs quote from our Superior Court’s opinion
Hollywood Shop, Inc. v. Pennsylvania Gas & Water Co. 411
A.2d 509 (Pa.Super. 1979). Specifically, Plaintiffs have

selected the following phrase: “we have before us not only a
res ipsa claim but one capable of some specific proof regard-
ing the railroad’s alleged negligence. In these particular cir-
cumstances to force the plaintiff to abandon one of his theo-
ries is not only illogical but unfair.” Id. at 512 (quoting:
Weigand v. Pa. R.R. Co., 267 F.2d 281, 284 (3rd Cir. 1959)). I
am unsure as to why Plaintiffs chose to select this phrase. In
order to be clear, however, this Court never ruled (and is not
currently saying) that “specific evidence of negligence”
somehow makes a res ipsa loquitur jury instruction inappro-
priate. Rather, this Court ruled against the res ipsa loquitur
jury charge because Plaintiffs failed to establish the three
Section 328D(1) “elements.” MacNutt, 932 A.2d at 991.
3 Here, it is uncontested that: 1) Ms. Horter was Defendant’s
“employee”; 2) when Mr. Tuttle suffered his injury, Ms.
Horter was acting “within the scope of her employment” and
3) if Ms. Horter “caused” Mr. Tuttle’s harm, Ms. Horter did
not do so “intentionally.”
4 Restatement (Second) of Torts § 317 concerns a master’s
limited duty to prevent his servant “from intentionally harm-
ing others or from so conducting himself as to create an
unreasonable risk of bodily harm to them…while [his ser-
vant is] acting outside the scope of his employment.”
5 Plaintiffs did not sue Deborah Horter individually; rather,
they sued Ms. Horter’s employer, UFPED. The negligence of
Defendant UFPED was, however, predicated upon “vicari-
ous liability.” Therefore, as I instructed the jury:

[a]ll [vicarious liability] means is in a case like this
where the employee is alleged to have committed
the negligence, how do you decide if the employer,
the Defendant, is liable? Well, it’s simple. If the
employee, the forklift driver, was negligent, then
the employer is negligent. If the employee, the
forklift driver, was not negligent, then the employ-
er is not negligent. So, simple as that.

Jury Charge, January 30, 2008.

Moreover, in this case there was no question that:
Ms. Horter was Defendant’s “employee”; Ms. Horter was
acting “within the scope of her duties” when Mr. Tuttle was
injured; the Defendant did nothing “additionally wrong”
(such as, for example, supply “faulty equipment”) which
might have contributed to Plaintiffs’ injuries; and Ms.
Horter was “experienced in” and “physically capable of”
handling the forklift. Therefore, when the jury answered
that the Defendant was “not negligent,” the jury necessarily
found that Ms. Horter was “not negligent.”
6 In Haring, the Michigan Supreme Court was confronted with
a “negligent entrustment” claim. The Court’s analysis, howev-
er, parallels that required of a claim based upon Section 213 of
the Restatement (Second) of Agency. The Haring Court held:

There is another circumstance, however, where lia-
bility at common law is imposed upon the owner of
a chattel for injuries resulting from its negligent use
by another. Such liability arises when the owner
permits an incompetent or inexperienced person to
use his chattel with knowledge that such use is like-
ly to cause injuries to others. Apart from such
statutes as that cited above, the owner of a motor
vehicle may not entrust it to such a person without
liability for resulting negligent injuries to others. In
such circumstances, the owner’s liability is also in
part vicarious for it cannot arise unless the person
entrusted with the automobile uses it negligently;
but the primary basis for the owner’s liability is said
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to be his own negligence in permitting its use by an
incompetent or inexperienced person with knowl-
edge of the probable consequences.

Haring, 118 N.W.2d at 261-62 (internal citations omitted).
7 Attempting to have Dr. Singh stricken as a witness,
Plaintiffs submitted a motion in limine, arguing:

7. Dr. Singh is admittedly an expert in the area of
packaging of parcels, particularly in designing
packaging methods and systems to reduce or elim-
inate damage to cargo as it is transported.

8. Plaintiffs have to date raised no issues regarding
the packaging of the materials that injured Alan
Tuttle, nor do plaintiffs currently intend to raise
that issue at trial, as Plaintiffs do not believe the
packaging of the material had any effect on Alan
Tuttle’s injury. Dr. Singh’s report echoes this belief,
so it is assumed that Defendants will not be raising
any packaging defects as an affirmative defense.

44. While Dr. Singh appears capable to testify on
the manner in which the bundles were packaged
(which, as stated above is not relevant to this mat-
ter) he is not qualified to testify regarding either
the conduct of Alan Tuttle or of Deborah Horter.

55. Therefore, based upon the above, the entire report
of Dr. S.P. Singh should be stricken and he should be
prohibited from testifying at the trial of this matter.

Plaintiffs’ “Motion In Limine To Strike [Expert] Report and
Testimony of S.P. Singh,” filed January 31, 2008, at ¶¶ 7-8, 44 & 55.
8 Plaintiffs’ expert, Ronald Tomasetti, testified:

I ruled out the packaging because I looked at the
material, the way it was packaged, how it was
banded, how it was wrapped, how it was secured.
That was reasonable. That was within the accepted
and reasonable standards for packaging for the
industry. It was well packaged because if I looked
at the photos properly, after the accident, the pho-
tos indicate that the material still was intact.

Trial Testimony of Ronald Tomasetti, January 16, 2008, at 113.

Walnut Capital Partners-1400 Smallman, L.P. v.
Sports Rock Café, Inc.

Confessed Judgments—Accelerated Rent—Possession—
Striking of Judgment—Defect on Record

Record that must be considered is the record that existed
as of the moment judgment in ejectment was confessed,
regardless of whether or not the defect continued to exist.

(Lynn E. MacBeth)
Andrew M. Gross for Plaintiff.
Robert O. Lampl and James R. Cooney for Defendant.

No. GD 08-27102. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., February 2, 2009—Plaintiff confessed judg-

ment against Defendant for accelerated rent, at GD 08-
27061, and for ejectment, at GD 08-27102. Defendant filed
petitions to strike or open the judgments. After oral argu-
ment, it appearing to the Court that the petitions to strike

might have merit, we entered an Order directing the parties
to brief the issues related to striking, only.

In its brief, Plaintiff acknowledges that it may not confess
judgment for both accelerated rent and possession. Plaintiff
therefore does not oppose striking the confessed judgment
for accelerated rent at GD 08-27061 and a separate Order
has been entered accordingly. However, Plaintiff argues that
the confessed judgment for ejectment, at GD 08-27102, may
not be stricken because the defect related to accelerated rent
no longer exists. Plaintiff argues that, since the judgments
were entered separately, they may be considered separately.

We conclude that the record that must be considered is
the one that existed as of the moment judgment in ejectment
was confessed. At that moment, Plaintiff had actually con-
fessed two judgments for accelerated rent, one at GD 06-
31454 under the same lease as here, and the other at GD 08-
27102. Both remained of record on December 19, 2008, the
day Plaintiff confessed judgment in ejectment. The con-
fessed judgment at GD 06-31454 was still of record on
February 9, 2009, the date of this decision.

The judgment in ejectment was improper on the face of
the record and must be stricken.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

DATED: February 9, 2009

ORDER OF COURT
AND NOW, to-wit, this 9th day of February 2009, for the

reasons set forth in the accompanying Memorandum in
Support of Order, the Judgment by Confession in Ejectment
at GD 08-27102 is hereby STRICKEN.

BY THE COURT:
/s/Friedman, J.

William D. White v.
Commonwealth of Pennsylvania

Private Criminal Complaint

When the District Attorney disapproves a criminal com-
plaint wholly on policy grounds, or a hybrid of legal and
policy considerations, the standard of review is abuse of
discretion.

(Lynn E. MacBeth)
William D. White, pro se.
Eric Woltshock for the Commonwealth.

No. MD 04557-2008. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., February 12, 2009—On September 10, 2008,

following a Hearing held before the Honorable John A.
Zottola, the Plaintiff, William D. White, was told he was enti-
tled to file a summary complaint against Brian Walenchok, a
contractor, and another, unnamed individual Walenchok
brought on Plaintiff ’s Mother’s property. The trial court
explained to Plaintiff he was specifically allowed to bring a
summary charge for criminal trespass at the magisterial
level. Plaintiff was denied the right to grade said offense as a
misdemeanor of the third degree. Plaintiff ’s ability to bring a
criminal complaint against Greentree’s Chief of Police and
Magistrate Gary Zyra, and the District Attorney was denied.

Plaintiff filed a Notice of Appeal to the Superior Court.
Plaintiff was directed to file a Concise Statement of Matters
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Complained of on appeal; an appeal was then timely filed.
Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a

Statement of Matters Complained of on Appeal on January 5,
2009 from which the following is taken verbatim:

2. Petitioner objects to the Order to file this state-
ment of issues as untimely and argumentative.
Filing of the Record is delinquent and beyond the
60 days provided by [the Rules], and the Court
specifically preserved issues for appeal.

3. Petitioner was denied Due Process, the Court fail-
ing or refusing to hear the Motion for Summary
Judgment, and holding chaotic procedures that fail to
satisfy Pa.R.Crim.P. 506. The Court was not provided
a copy of this Motion, nor had the DA answered it.

a. At the verbal request of the DA, the Court
Administrator quashed the motion, and withheld
the motion documents from the Court. The docu-
ments remain missing, the Department of Court
Records refusing to produce the file copy. The
Motion was originally docketed as if by the DA.

b. The Department of Court Records substituted
the ‘Objection to Opinion’ document from case
CC 200600883, confusing the Court on
September 10, 2008, and obstructing the appeal
in CC 200600883. The Court made several
remarks that it was confused by the proceedings,
uncertain what matters were before it, or how to
proceed, erroneously assuming that petitioner
had not filed the Motion or attached exhibits.

c. The DA made the bald claim that Walenchok
was different from Ross, but offered no evi-
dence why similar victims, similar actors, and
similar complaints should not result in similar
(misdemeanor, felony) charges against
Walenchok, et al. Although claiming there were
material issues of fact, none were presented.
This is the purpose of the Motion for Summary
Judgment, to separate issues that are not in dis-
pute and do not require a hearing to resolve.

4. The Court failed to issue a competent Order, fail-
ing to provide guidance re: summary charges against
other actors, venue, or disposing of the issues.

a. Defiant trespass is a misdemeanor, not a sum-
mary offense, when Notice is actually communi-
cated by the owner of the property. The DA did
not dispute this, and has maliciously prosecuted
the petitioner on this charge in the past. The
Court did not agree that this was a misde-
meanor charge, but gave no basis for its ruling,
and preserved the issue for appeal.

b. The Order that issued was incomplete, incom-
petent, and not served, lacking even a case num-
ber. The order failed to identify to whom it applied
or what specific relief was being provided.

c. The Order did not address venue or the recusal
of M. Zyra, or the refusal of three other
Magistrates to proceed on this case. No Magistrate
would issue ancillary process on the existing sum-
mary case, such as subpoena or search warrants.

5. The court noted that it preserved objections to its
rulings re: the Magistrate and Chief of Police, basi-
cally that they could act without formal proceed-
ings to allow Walenchok to enter private property.

However, the Court provided no basis for this posi-
tion and made no clear ruling that either the
Magistrate or the Chief of Police has any authority
to invade private property or deprive the property
owner of the right to keep persons off of their prop-
erty. The Court’s standard of review is unclear, but
appeared to discount any charges against police or
magistrates simply because of their positions. This
is beyond the scope of review, that the DA abused
discretion when arbitrarily disallowing any com-
plaints against public officials.

6. Equal justice and selective prosecution issues
were not addressed re: White. Specifically, the DA
has maliciously prosecuted White on several occa-
sions, including defiant trespass, while refusing to
prosecute those persons making false reports, or
injuring White in these incidents. Such matters
were addressed in the Motion for Summary
Judgment, and also compared to the Ross case. The
DA never responded to this mater.

7. It is unclear what standard of review was applied
to this case by the Zottola Court, but it appears that
the review was plenary, and the Court did find an
abuse of discretion by the DA in preventing sum-
mary complaints and did not exercise proper dis-
cretion in denying the more serious complaints. Mr.
Woltshock’s attempt to claim that Mr. Rienhart did
not approve any complaint is false, and the Court
was in error trying to justify the written limitations
imposed by Mr. Reinhart’s writing the specific
summary statute he approved along with his verbal
instructions to Court staff not to allow any other
complaints. In any case, the Magistrate’s staff
refused under any conditions to accept summary
complaints in this matter other that a single charge
of summary trespass against Mr. Walenchok.

8. The Court failed to provide any guidance to the
lower courts re: venue or procedure, such that the
Order of the Zottola Court was completely ineffec-
tive to effect summary trespass charges against
John Doe, nor allowing summary complaints
against M. Zyra or Chief Cifrulak. Due to M. Zyra’s
alleged involvement, his recusal must appear on
the record, and the reasons therefore. The Court
did not address the misconduct in the Magistrate’s
office of staff literally throwing papers back at the
petitioner, rather than presenting them to the
Magistrate. Likewise, the Court closed over the
arbitrary shifting of this case between four differ-
ent magistrates, all claiming a lack of jurisdiction.

9. The Court failed to address the chilling effect of
fees charged to the petitioner to challenge the DA,
or the delay and expense imposed on the victims.
The Court Reporter delayed excessively in produc-
ing the transcript, and this Court of untimely
requesting this concise statement of issues. Mr.
Walenchok is being denied Due Process and his
delay in Court to defend himself in this matter.

10. In summary, the DA has succeeded in avoiding
any explanation why it will not permit serious
criminal complaints in this matter, while prosecut-
ing others for similar conduct. The Court failed to
exercise control over the proceedings and proceed-
ings were ineffective in resolving these matters.
The Court did not address the central issue, abuse
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of discretion by the DA, denying petitioner Due
Process under Rule 506.i.

DISCUSSION
A legal right exists to represent oneself in a criminal pro-

ceeding. However, the trial court will not grant a pro se party
any leniency because of his lack of legal training. In repre-
senting himself, White assumes the risk that a lack of legal
expertise inherently brings. Vann v. Com. Unemployment
Compensation Board of Review, 494 A.2d 1081 (Pa. 1985).

Thus, while we will address each of White’s claims on
Appeal, we will not entertain meritless or frivolent arguments
simply because he chose to not hire an attorney. This is espe-
cially true in light of the trial court’s explanation to White at
the close of his hearing; the court explained to Plaintiff that a
Concise Statement under Rule 1925 allows a party to appeal
and state the reasons the trial court was incorrect in its deci-
sion. Plaintiff was thus put on notice that ‘any rambling will be
struck from his Pleading.’ N.T. pp 39-40. We further wish to
note that, despite the trial court’s cautionary statements,
Plaintiff still submitted five page Concise Statement of Matters
Complained of on Appeal with one page of said Statement
being a factual history of the case. Not only do we find
Plaintiff’s decision to disregard the court’s warning regret-
table, but we feel compelled to point out that when a party
alleges an extraordinary number of errors, a presumption aris-
es that there is no merit to any of them. Educ. Resources Inst.,
Inc., v. Cole, 827 A.2d 493, 501 (Pa.Super. 2003).

With these principles in mind, we now begin our
Discussion.

We first address Plaintiff ’s arguments which are waived
upon Appeal. Any issues not raised and preserved on the
Record in a hearing or trial are deemed waived on appeal.
Commonwealth v. Berryman, 649 A.2d 961 (Pa.Super. 1994).
New and different theories of relief will never be successful-
ly advocated for the first time on appeal. Commonwealth v.
York, 465 A.2d 1028 (Pa.Super. 1983).

Chilling Effect
Plaintiff argues the trial court failed to address the chilling

effect the charging of fees to file a private criminal complaint
could have. No argument was presented regarding a possible
chilling effect during Plaintiff’s hearing; the trial court thus
made no ruling or decision on said issue. We hold this is an
improper issue for review upon appeal and we dismiss it.

Equal Justice and Selective Prosecution
Plaintiff argues the trial court failed to address the issues

of equal justice and the selective prosecution of Plaintiff. As
Judge Zottola explained to Plaintiff at the close of the
Hearing, a Concise Statement under Rule 1925 allows a
party to appeal and state the reasons the trial court was
incorrect in its decision. Plaintiff was thus put on notice that
‘any rambling will be struck from his Pleading.’ N.T. pp 39-
40. No substantial argument was presented regarding equal
justice or selective prosecution during Plaintiff ’s hearing;
the trial court thus made no ruling or decision on said issue.
At two points in the proceeding, Plaintiff ’s mother asked the
trial court if the law helps one, why should it help all. N.T. pp
18, 28. The alleged selective prosecution of Plaintiff by the
DA was never addressed during the Hearing. Because no
formal argument was presented on either issue, the trial
court made no ruling on either. We thus hold this is an
improper issue for review upon appeal and we dismiss it.

We next address the rest of Plaintiff’s issues raised on Appeal.

Summary Judgment
Plaintiff argues the trial court committed numerous

errors when it refused to hear his Motion for Summary
Judgment. Initially, we note this is not supported by the tran-

script of Plaintiff ’s hearing. The Honorable John A. Zottola
told Plaintiff that he improperly filed said Motion; this was
the reason the Court refused to address it. While Plaintiff
insisted he filed his Motion with the Clerk, Judge Zottola had
no copy of it. N.T. pp 4-7.1 We thus find Plaintiff ’s argument
fails due to his procedural missteps.

However, even if Plaintiff had met all procedural require-
ments, the trial court could not have granted his Motion. A
Motion for Summary Judgment is provided for and detailed
under Pennsylvania’s Rules of Civil Procedure, specifically
Pa.R.C.P. 1056 ‘Summary Judgment’ (2008). The designated
use of Rule 1056 is for judgment in civil, not criminal, cases. 

For all the aforementioned reasons, Plaintiff ’s argument
regarding his Motion for Summary Judgment must fail.

Ineffective Guidance
Plaintiff argues the trial court was ineffective as it failed to

provide guidance as to venue or procedure. Plaintiff avers the
Order Judge Zottola issued after Plaintiff’s hearing was inef-
fective to allow Plaintiff to pursue summary charges against a
private individual, Magistrate Zyra, or the Police Chief.

We initially note the trial court’s Order was not meant to
authorize charges against either official. As Judge Zottola
specifically said at the Hearing’s close, he was not authoriz-
ing a complaint against anyone besides the two private indi-
viduals. N.T. pp 39. We thus dismiss Plaintiff ’s argument
with respect to both officials as being without merit.

We now turn to addressing Plaintiff ’s claims regarding
the private individual. Plaintiff had difficulty finding a mag-
istrate who would accept Plaintiff ’s authorized summary
charges against Brian Walenchok and another, unnamed
individual. Testimony was presented during the Hearing
that showed Plaintiff ’s jurisdictional magistrate, Magistrate
Zyra, recused himself. The Commonwealth then stated
numerous magistrates recused themselves from Plaintiff ’s
case because Plaintiff has a tendency of filing suits against
them, claiming wrongdoing. N.T. pp 29-30.

It is the trial court’s duty to affirm or disaffirm the dis-
trict attorney’s decision to not go forward with the criminal
complaint. It is not the trial court’s duty to locate a jurisdic-
tion for the Plaintiff ’s complaint to go forward. It is not the
trial court’s duty or responsibility to find Plaintiff a venue to
pursue his claim. The court’s order, pursuant to Plaintiff ’s
Hearing, stated Plaintiff had the right to pursue the claim
against the private individual; the court is responsible for
nothing further.

For all these reasons, Plaintiff ’s argument with respect to
venue and procedure fail.

Failure of the DA to Explain its Reasoning
Plaintiff argues the DA never explained its denial of

Plaintiff ’s criminal complaint. Plaintiff further avers the
trial court failed to properly control Plaintiff ’s Hearing
because it failed to address the main issue, the DA’s alleged
denial of Plaintiff ’s Due Process rights.

During the Hearing, the DA, represented by Attorney
Woltshock, explained its exact reasoning behind its decision
to not authorize Plaintiff ’s criminal complaint against the
contractor. Attorney Woltshock stated Plaintiff came to the
DA’s office, the DA instructed Plaintiff he had the right to file
a private, criminal, summary complaint against the contrac-
tor, and the DA even gave Plaintiff the appropriate section of
the Crimes Code. The DA explained this showed neither pros-
ecutorial merit to Plaintiff ’s claim, nor authorization of
Plaintiff ’s complaint. The trial court then explained to
Plaintiff the DA cannot stop him from filing a private, crimi-
nal, summary complaint, which is why the DA gave Plaintiff
the Crimes Code section. N.T. pp 14-17. The DA then went on
to state why Plaintiff ’s criminal complaint was not author-
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ized; it had no prosecutorial merit in the DA’s eyes. N.T. pp
21. The contractor had left equipment belonging to him on
Plaintiff ’s mother’s property. Though Plaintiff ended the par-
ties’ contracts, the contractor needed his equipment back to
continue in his livelihood. Plaintiff was not entitled to keep
the equipment and thus the contractor needed some way to
regain his possessions. The DA thus believed sufficient civil
remedies existed, and no criminal action was necessary to
protect Plaintiff ’s or his mother’s rights. N.T. pp 21-24.

The evidence and testimony presented at trial is a more than
sufficient explanation of why the DA disapproved Plaintiff’s
criminal complaint. The Hearing proceeded in a typical man-
ner. For these reasons, Plaintiff’s argument with respect to the
DA’s insufficient or nonexistent explanation must fail.

Basis for the Trial Court’s Decision Regarding the
Police Chief, DA, and Magistrate

Plaintiff argues the trial court committed error in ruling
Plaintiff could not pursue a private criminal complaint
against the DA, Magistrate, and the Police chief by going
outside the scope of review and using an unclear standard of
review. Plaintiff argues the trial court failed to give a basis
for its decision. At the hearing’s close, Judge Zottola told
Plaintiff that, while conduct on behalf of the DA, Magistrate,
and Police may have been inappropriate, it failed to give rise
to criminal culpability. N.T. pp 36-39. Because the trial court
stated its reasons behind its decisions, Plaintiff ’s argument
with respect to ambiguity fails.

Further, when the DA disapproves a criminal complaint
on wholly policy, or a hybrid of legal and policy considera-
tions, the trial court’s standard of review of the DA’s decision
is abuse of discretion. The trial court’s decision is then
examined to determine whether there was a legitimate basis
in the record for the court’s decision, whether the court mis-
interpreted the DA’s decision, and/or whether the court sub-
stituted its own judgment for that of the DA. Commonwealth
v. Heckman, 928 A.2d 1077, 1079 (Pa.Super. 2007). During
the Hearing, the trial court listened to testimony from the
Plaintiff, the Plaintiff ’s mother, and the representative of the
DA’s office. The trial court then upheld the DA’s decision to
disapprove a criminal complaint, but told the Defendant he
was allowed to file a private criminal complaint with his
Magistrate against two private individuals. The trial court
disallowed the private criminal complaint against all of
Plaintiff ’s named officials. N.T. pp 31, 39.

Testimony within the hearing lead the court to its deter-
mination. After listening to Plaintiff ’s story, Judge Zottola
explained to Plaintiff the collective conduct of the officials
may be wrong, but not criminal. N.T. pp 39. The court then
authorized a summary complaint against the private individ-
uals, and reminded Plaintiff numerous civil remedies exist-
ed to help them as well. We find the court sufficiently
explained its decision, said decision finds a basis within the
Record, and thus the court did not abuse its discretion.

Improper Standard of Review
Plaintiff argues the trial court used an improper standard

of review, as the Court found an abuse of discretion by the DA
in preventing the summary complaints and did not exercise
proper discretion in denying the more serious complaints.

The trial court never disaffirmed the DA’s decision to not
proceed with a criminal complaint against the private indi-
vidual. The trial court merely told Plaintiff he had the right
to pursue a criminal, summary complaint at the magisterial
level against two private persons. Plaintiff is merely claim-
ing the trial court used an inappropriate standard of review
because it came to a decision Plaintiff disagreed with.

The standard of review for a case of this nature is stated
above, in the section of our Opinion titled ‘Basis for the Trial

Court’s Decision Regarding the Police Chief, DA, and
Magistrate.’ For the reasons stated above, we find the trial
court used the appropriate standard of review in coming to
its determination. Therefore, Plaintiff ’s argument with
respect to standard of review must fail.

Insufficient Order
Plaintiff argues the Order filed pursuant to his Hearing

was untimely and argumentative. Plaintiff further argues
said Order was incompetent, as it failed to provide guidance
as to summary charges against other actors, venue, or dis-
posing of the issues. We have already discussed venue in this
Opinion and found Plaintiff ’s claim meritless. It thus fails
here as well. We have already discussed why Plaintiff was
not authorized to file summary charges against anyone other
than the two private individuals; the officials’ actions failed
to rise to a criminal level. Plaintiff ’s claim thus fails. The
Order contained all procedural requirements and elements,
was signed, and authorized Plaintiff ’s two summary com-
plaints against private persons. Thus, Plaintiff ’s arguments
with respect to the Order’s timeliness and substance fails.

Plaintiff specifically avers the trial court erred in label-
ing Plaintiff ’s approved complaint as a summary and not a
misdemeanor. As already discussed in this Opinion, the trial
court told Plaintiff it approved only a summary charge
against two private individuals. The court explained the rea-
sons behind its decision. N.T. pp 19-21. For all these afore-
mentioned reasons, we hold the trial court did not err in
labeling Plaintiff ’s approved complaints as summaries.
Plaintiff ’s claim therefore fails.

Based on the foregoing, the Defendant’s issues raised as mat-
ters complained of on appeal are deemed to be without merit.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to Notes of Testimony from a Hearing held
before Honorable John A. Zottola on September 10, 2008.

Commonwealth of Pennsylvania v.
James Albert a/k/a James Holland

61 P.S. §81 Petition—Denial of Evidentiary Hearing—
Prisoner Medical Care

The Court determined that an evidentiary hearing on
Defendant’s 61 P.S. §81 Petition would not be awarded because
Defendant was unable to show that it was necessary to leave
the prison for medical procedures since he was already receiv-
ing adequate treatment at SCI Laurel Highlands.

(Lynn E. MacBeth)
Rusheen Petit for the Commonwealth.
Carrie Allman for Defendant.

No. CC 197603142. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., February 13, 2009—On October 29th, 1976, the

Defendant, James Albert aka James Holland, was convicted of
Robbery, Theft, and REAP at CC. 197603142. On December
20th, 1977, he was sentenced to not less than ten (10) years nor
more than twenty (20) years incarceration by the Honorable
Judge Loran Lewis. In May 2007, the Defendant filed a
Petition for Modification of Sentence Due to Illness under 61
P.S. § 81. On July 28th, 2008, after several in chamber confer-
ences, the Court issued an Order denying the Defendant’s
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claim for relief pursuant to 61 P.S. § 81. On August 27th, 2008,
a Notice of Appeal was filed on behalf of the Defendant.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Motion of Matters Complained of on Appeal on October 2nd,
2008, from which the following is taken verbatim:

The Court erred in declining to grant an evi-
dentiary hearing on Mr. Holland’s 61 P.S. § 81
Petition where Mr. Holland had presented a prima
facie claim for relief thus entitling him to an evi-
dentiary hearing pursuant to Commonwealth v.
Kositi, 880 A.2d 648, 653 (Pa.Super. 2005).

1. Mr. Holland suffers from numerous serious
illnesses including Coronary Artery Disease,
Congestive Heart Failure, Chronic Obstructive
Pulmonary Disease, Hepatitis C, Cirrhosis, and
Plasma Cell Dycrasia.

2. Mr. Holland had shown in his Amended
Petition and via the letter from Dr. Doyle that
there are areas of his care that may not be ade-
quately met in the prison setting. Specifically, in
the Amended Petition it was noted that Dr.
Byers had concerns about the work up of a lung
lesion. Additionally, Dr. Doyle suggested that
medical tests and blood work were needed.
While Dr. Salameh’s report addresses several
areas, it does not reference the lung lesion or
the HIV test or haptoglobins.

3. This Court initially determined that an evi-
dentiary hearing on the matter was needed and
as such, Mr. Holland should be granted an evi-
dentiary hearing.

STATEMENT OF THE CASE
The Defendant, James Albert, aka James Holland, was

convicted of Robbery, Theft, and REAP, and sentenced on
December 20th, 1977, to ten (10) to twenty (20) years incar-
ceration. On September 19th, 1980, the Defendant was sen-
tenced 1-2 years incarceration at CC. 197706557 for an
escape conviction to run concurrent to CC. 197603142. On
November 20th, the Defendant was convicted of Possessing
a Weapon or Implement of Escape at CC. 198104126 and sen-
tenced to two-and-a-half (2 1/2) to five (5) years to run con-
secutive to CC. 197603142. However, prior to serving the
escape convictions, the Defendant was required to serve the
remainder of a sentence imposed in 1959 at CC. 197603142.
As a result, the Defendant did not begin serving his current
sentence until April 14th, 1996.

In May 2007, the Defendant filed a pro se Petition for
Modification of Sentence Due to Illness and was subsequently
appointed counsel. (SECA p. 2)1 The Defendant claims that he
is suffering from cancer and a heart value problem. (SECA p.
2) The Defendant’s counsel forwarded a copy of the
Defendant’s medical records to Dr. Karin Byers. (SECA p. 3)
Dr. Byers is a clinical and treating physician at UPMC, how-
ever, she is not specialized in oncology or cardiac care. (SECA
p. 3) Dr. Byers reviewed the Defendant’s records and noted
some possible concerns. (SECA p. 3) The Defendant’s counsel
then filed an Amended Petition for Modification of Sentence
pursuant to 61 P.S. § 81. (SECA p. 3) The Defendant stated that
a prima facie claim had been established and asserted that the
Defendant was therefore entitled to an evidentiary hearing.
(SECA p. 3) However, the Commonwealth argued that a prima
facie claim had not been presented and no hearing was war-
ranted. (SECA p. 4) After a status conference was conducted,
the Defendant’s counsel was given sixty (60) days, as well as
additional funds, to produce reports from medical experts

concerning the Defendant’s condition. (SECA p. 4)
The Defendant’s counsel contacted Dr. Alfred Doyle who

is employed at Sewickley medical Oncology Hematology
Group UPMC Cancer Centers. (SECA p. 4) Dr. Doyle
reviewed the Defendant’s medical records and faxed a list of
tests that he believed would be helpful to the Defendant’s
care. (SECA p. 5) Dr. Doyle later sent a letter describing his
review of the records and suggestions for care. (SECA p. 5)
The Commonwealth also submitted a letter from Dr. Jawah
Salameh, a doctor at SCI Laurel Highlands, which detailed
the Defendant’s current medical care as being more than
adequate. (SECA p. 5) A second in-chambers conference was
conducted on June 27th, 2008, where this Court determined
that an evidentiary hearing on the Defendant’s 61 P.S. § 81
petition would not be awarded. (SECA p. 6)

EVIDENTIARY HEARING
Title 61 P.S. § 81 requires that both (1) the presence of a

“serious illness,” and (2) a showing that it is “necessary” to
leave the prison to receive medical care because the disease
cannot be treated adequately in prison, or as a means of quar-
antine. A petitioner must allege that his current facility does
not have appropriate resources to adequately treat him or that
his illness compromises the health of the entire institution in
order to make a prima facie claim. Commonwealth v. Kosti,
880 A.2d 648, 653 (Pa.Super. 2005) quoting Commonwealth v.
Lightcap, 806 A.2d 449, 451-452 (Pa.Super. 2002). After
reviewing the suggestions made by Dr. Doyle and the state-
ment from Dr. Salameh, this court determined that the
Defendant was unable to show that it was necessary to leave
the prison for medical procedures since he was already
receiving adequate treatment at SCI Laurel Highlands.

Therefore, the Defendant’s claim that insufficient evi-
dence existed to support a conviction must fail.

Based on the foregoing, the Defendant’s issues raised as mat-
ters complained of on appeal are deemed to be without merit.

BY THE COURT
/s/Zottola, J.

1 SECA refers to the Defendant’s Statements of Errors
Complained of on appeal filed October 2nd, 2008.

Commonwealth of Pennsylvania v.
Omar J. Bakth

Criminal Attempt—Sexually Violent Predator

1. Defendant was convicted of Criminal Attempt and
Unlawful Use of a Communication Facility to Commit
Unlawful Contact with a Minor. The fact that the crime
attempted could not actually be committed because the vic-
tim was a law enforcement official and not a minor female is
no defense to an attempt crime.

2. A violation of Pennsylvania law occurred because
Defendant acted in Pennsylvania, regardless of the fact that
the fictional victim was in Ohio.

3. The six-month time frame for the duration of a perpetra-
tor’s contact with the victim is merely a guideline. Here, the
contact lasted just short of six months. A six-month time
frame would only be one of several factors to be considered in
determining Defendant’s status as a sexually violent predator.

(Lynn E. MacBeth)

William Ross Stoycos for the Commonwealth.
James Ashton for Defendant.
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No. CC20050014336. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., February 20, 2009—On May 2, 2007, a non-jury

trial was held before the Honorable John A. Zottola. The
Defendant, Omar Bakth, was charged with Criminal Attempt
and Unlawful Use of a Communication Facility to Commit
Unlawful Contact with a Minor. On June 22, 2007, the
Defendant was found guilty on both counts. Rather than be
sentenced on that day, the Commonwealth felt the Defendant
first needed a sexual assessment done on the Defendant for
Meghan’s Law. On October 19, 2007, the Defendant waived
requirement that he be sentenced within ninety (90) days of
his conviction. On November 20, 2007, Defendant was sen-
tenced to a period of eleven and a half (11.5) to twenty-three
(23) months of incarceration. Following testimony from an
expert in the diagnosis of sexual predators, Judge Zottola
held Defendant was also a sexually violent predator.

On November 29, 2007, Defendant filed Post-Sentence
Motions. Said Motions were a Motion to Set Bail Pending
Appeal and a Motion for New Trial, Arrest of Judgment and
for Reconsideration. The trial court held a telephone confer-
ence with the Commonwealth and Defendant’s Counsel on
March 25, 2008. Defendant’s counsel explained he wanted an
extension from the usual 120 day period for deciding said
Motions to allow Defendant to complete therapeutic treat-
ment; Defendant’s counsel viewed this conversation as an
Oral Motion to extend the Post-Sentencing Deadline. The
trial court referenced certain possible dates for a Hearing on
the Post-Sentencing Motions. Some of these dates would be
within the extended time period, if the court chose to extend
the Post-Sentence time frame pursuant to Pa.R.Crim.P.
720(B)(3)(c) (2008). However, the court decided to not
extend the time frame and thus entered an order on April 2,
2008 which denied all Defendant’s Post-Sentence Motions.

The Defendant then filed a timely appeal. Pursuant to
Rule 1925b, Defendant filed a Concise Statement of Matters
Complained Upon on Appeal, from which the following is
taken verbatim:

a. The lower court erred in denying Appellant-
Defendant Bakth’s Petition for Writ of Habeas
Corpus on January 8, 2007.

b. The lower court erred in finding Appellant-
Defendant guilty of a violation of 18 P.S. § 901 (A)
Criminal Attempt for the following reasons, includ-
ing but not limited to:

a. The denial of Appellant-Defendant Bakth’s
fundamental due process by entering into a
stipulated waiver of proof;

b. The Commonwealth failed to produce evi-
dence to show the existence of a legally cogniz-
able victim, the age of the victim, to show an
attempt was committed by the Appellant-
Defendant, to show a violation of Pennsylvania
law occurred in Pennsylvania;

c. The Commonwealth did not meet its burden
of proof;

d. The Commonwealth failed to prove a materi-
al element of the offense i.e. that the Defendant
performed an act that was a substantial-step
toward the commission of the crime. Usage of
the Appellant-Defendant’s computer, as it is an
element of the offense charged, does not qualify
as a substantial step.

c. The Court lacked subject matter jurisdiction for
the following reasons:

a. No crime was committed in PA.

i. The fictional underage victim was physical-
ly located in Ohio;

ii. Under Pennsylvania law, Defendant had to
perform an act, which constituted a substantial
step toward the commission of the crime, other
than the usage of his computer;

iii. No such step was taken;

iv. The situs of the offense is the jurisdiction
where the victim is located, i.e., Ohio. The
Defendant was never present in nor made any
effort to be present in Ohio.

b. Absent a substantial step or attempt to com-
mit the crime, no crime was committed in
Pennsylvania;

c. The weight of the evidence demonstrated that
the Defendant had abandoned contact with the
victim prior to taking any substantial step
toward the commission of a crime.

d. Trial counsel was ineffective.

a. His stipulated waiver of all proof was during
the non-jury trial ill-advised;

b. He did not properly advise his client as to his
planned shortcuts of the Defendant’s constitu-
tional protections;

c. He did not proffer any psychiatric testimony
to balance that offered by the Commonwealth
and did not attempt to show that the Defendant
was not a sexually violent predator;

d. He did not offer any testimony of the
Defendant’s prior psychiatric treatment for
depression or of frontal lobe injury in a prior
auto accident.

e. The Court erred in finding that the Defendant
was a sexually violent predator, where the
Commonwealth’s witness misstated the elements of
such a finding, in that the Act requires a finding
that the Defendant engaged in contact with the vic-
tim for at least six months, and the
Commonwealth’s witness misstated the require-
ment to be ‘about’ six months, and the Defendant’s
contact with the victim did not meet the requisite
threshold of longevity.

f. The Court erred in finding, nunc pro tunc, that it
lacked jurisdiction to reconsider its findings at trial
because it was the Court’s error, and not Appellant-
Defendant Bakth’s error, in setting a filing deadline
which was beyond the time limits prescribed by
Pa.R.Crim.P. §720.

Discussion
We further wish to remind Defendant’s counsel that the

trial court cited Morgan when rendering Defendant’s non-
jury verdict. The purpose of a Concise Statement of Matters
Complained of on Appeal under Rule 1925(b) is to be exact-
ly that, concise. Defendant has alleged numerous repetitive
and meritless arguments within his Appeal.

Ineffective Assistance of Counsel
Defendant alleges his previous counsel was ineffective for
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numerous reasons. “Ordinarily, allegations of trial counsel’s
ineffectiveness are not reviewable on direct appeal.”
Commonwealth v. O’Berg, 880 A.2d 597, 600-601 (Pa. 2005).
Only “where the trial court has held an evidentiary hearing
relating to trial counsel’s performance and has rendered a
decision specifically addressing the claims of ineffectiveness”
may the issue be reviewed by direct appeal. Commonwealth v.
May, 887 A.2d 750 (Pa. 2005). An evidentiary hearing of this
type requires trial counsel’s testimony regarding his strategy
and actions at trial. Once said testimony is given, the trial
court may review claims of ineffectiveness and issue an
Opinion pursuant to Pa.R.A.P. 1925. Commonwealth v.
Bohonyi, 900 A.2d 877, 883 (Pa.Super. 2006).

Once the trial court undertakes a direct appeal for inef-
fectiveness, the Defendant’s new counsel must “overcome
the presumption of his predecessor’s competence.” Bohonyi,
900 A.2d at 883. The Defendant must prove: “(1) his under-
lying claim is of arguable merit; (2) the particular course of
conduct pursued by counsel did not have some reasonable
basis designed to effectuate his interests; and (3) but for
counsel’s ineffectiveness, there is a reasonable probability
that the outcome of the challenged proceeding would have
been different. A failure to satisfy any prong of the test
results in a rejection of the claim.” Id. at 883.

We have transcripts of numerous proceedings before us,
where Defendant was represented by his prior counsel. These
include the Non-Jury Trial on May 2, 2007, the Non-Jury
Verdict on June 22, 2007, the Sentencing Waiver on October
19, 2007, and Sentencing on November 20, 2007. Defendant’s
previous counsel never testified as to his strategy, reasons, or
motives behind how he handled Defendant’s case.

Because the trial court never entertained an evidentiary
hearing on the matter, we must dismiss Defendant’s direct
appeal regarding ineffective assistance of counsel.

Writ of Habeas Corpus
Defendant avers the trial court erred in denying his

Petition for Writ of Habeas Corpus on January 8, 2007.
Defendant’s Petition was filed before his non-jury trial. The
Writ of Habeas Corpus has evolved over the years into its
present use, namely, to challenge a District Justice’s deter-
mination that the Commonwealth has established a prima
facie case. Commonwealth v. Hock, 728 A.2d 943 (Pa. 1999).
In criminal cases, this prima facie case is established where
the measure of evidence, if true, justifies the conclusion that
the petitioner/defendant committed the crime charged.
Commonwealth v. Kohlie, 811 A.2d 1010, 1013 (Pa.Super.
2002). A Writ of Habeas Corpus is also ‘extraordinary’ and
thus is only invoked where ‘ordinary’ remedies have been
exhausted or are not available. Commonwealth v. Wolfe, 605
A.2d 1271 (Pa.Super. 1992). A trial court’s decision to grant
or deny a pretrial petition for Habeas Corpus will not be
overturned on appeal unless the court’s decision constituted
an abuse of discretion. Kohlie, 811 at 1013. Further, the
appellate scope of review is limited to whether a prima facie
case was established against the Defendant. Id. at 1013. We
conclude the evidence presented by the Commonwealth, in
the form of chats with, photographs sent to, and telephone
conversations with, what Petitioner believed to be a fourteen
(14) year old girl are more than sufficient to justify a prima
facie case against Defendant for Criminal Attempt and
Unlawful Use of a Communication Device. We thus uphold
the trial court’s decision; Defendant’s allegations with
respect to his Petition for Writ of Habeas Corpus must fail.

Criminal Attempt
Defendant avers the trial court erred in finding him

guilty of Criminal Attempt because Defendant’s fundamen-
tal due process was denied when he entered into a stipulat-

ed waiver of proof.
Before his non-jury trial, the Defendant and the district

attorney’s office agreed to a stipulated waiver trial. It was
agreed that the district attorney would put certain, agreed to
information on the record through a summary of the evi-
dence. Defendant conjunctively waived his right to a jury
trial. N.T. pp 1-2.1 We then ascertained the Defendant filled
out the appropriate form, ensuring the Defendant understood
all the potential consequences from the stipulation. N.T. pp 3.
We next questioned the Defendant. The Defendant stated his
age and education. We detailed all the charges the Defendant
faced, Criminal Attempt and Unlawful Use of a
Communication Device. Defendant was informed of the max-
imum fines and sentences available for each. N.T. pp 4-5.

A judicial admission is a formal waiver of proof that
relieves an opposing party from having to prove the admit-
ted fact and bars the party who made the admission from
disputing it. Reeder v. W.C.A.B., 871 A.3d 337, 340
(Pa.Cmwlth. 2005). Where defense counsel stipulates to evi-
dence that eventually becomes a stipulation of guilt, the
same safeguards which are required before a defendant may
enter a guilty plea apply. “The record must establish that the
defendant’s decision to stipulate to facts amounting to a
guilty plea was knowing and understanding.” Common-
wealth v. Tate, 346 A.2d 1 (Pa. 1975).

Before a trial court may accept a defendant’s guilty plea,
the court must ascertain the defendant is acting voluntarily
and his plea is made knowingly and intelligently. To be both
voluntary and intelligent, the defendant must at least be
informed of: (1) the factual basis for plea; (2) that he has
right to trial by jury; (3) that he is presumed innocent until
found guilty; (4) the permissible range of sentences and/or
fines for offenses charged; and (5) that judge is not bound by
any plea agreement unless judge accepts agreement.
Commonwealth v. Harris, 589 A.2d 264, 264 (Pa.Super. 1991).
The trial judge may deliver and ascertain said information
through questioning of the defendant and/or by having the
defendant complete a written form. Harris, 589 A.2d at 264.
The record indicates the Defendant’s stipulation was know-
ing, voluntary, and intelligent; he was aware of every ele-
ment required under Harris. The Defendant’s claim aver-
ring a violation of his Due Process rights therefore fails.

The Defendant next avers the trial court erred in finding
him guilty of Criminal Attempt because the Commonwealth
failed to produce evidence to show the existence of a legally
cognizable victim, the age of the victim, to show an attempt
was committed by the Defendant, and to show a violation of
Pennsylvania law occurred in Pennsylvania.

We first turn to Defendant’s argument regarding the age
of his ‘victim.’ Defendant claims the lower court erred in
finding the Defendant guilty of Criminal Attempt because
the Commonwealth failed to produce evidence to show the
age of the victim. During the Defendant’s non-jury trial, the
Commonwealth and the Defendant entered into a stipulation
of proof where the Commonwealth gave an oral summation
of the evidence it would have presented at trial, accompa-
nied by exhibits of documentation of the Defendant’s com-
puter communications. The Commonwealth explained the
‘victim’ portrayed herself to be fourteen (14) years old when
dealing with the Defendant. All of the Commonwealth’s
exhibits were admitted into evidence with no objection from
Defendant. N.T. pp 10. The court then viewed the stipulation
as a truthful and binding statement of the facts. Thus, we
hold the Commonwealth did produce evidence to show the
age of Defendant’s ‘victim.’

The Defendant argues the lower court erred in finding the
Defendant guilty of Criminal Attempt because the
Commonwealth failed to produce evidence to show the exis-
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tence of a legally cognizable victim. Criminal Attempt focuses
on “the acts the Defendant has done” and not “on the acts
remaining to be done before the actual commission of the
crime.” Commonwealth v. Moss, 852 A.2d 374, 382 (Pa.Super.
2004). It was revealed after the Defendant’s arrest that the four-
teen year old ‘girl’ he was communicating with was, in fact, a
law enforcement official. The fact that the crime Defendant
attempted could not actually be committed because no minor
female was actually involved is no defense to an attempt crime.
Commonwealth v. Lopez, 654 A.2d 1097 (Pa.Super. 1995). The
Commonwealth did not need to produce a legally cognizable
victim because the Defendant committed his crime of Attempt
through his communications of his sexual desires and fantasies
with what he thought to be a minor female.

Defendant further avers the Commonwealth failed to
show an attempt was committed by the Defendant. “A person
commits an attempt when, with intent to commit a specific
crime, he does any act which constitutes a substantial step
towards commission of that crime.” Moss, 852 at 382. “The
substantial step test [focuses] on what the defendant has
actually done.” Id. at 382.

As already stated in this Opinion, the Commonwealth
gave a summary of its evidence against the Defendant dur-
ing his non-jury trial. The Commonwealth presented that the
‘victim’ and the Defendant had thirty (30) online chats
regarding sexual activities and fantasies. The Defendant ini-
tiated twenty-five (25) of these. At all times, Defendant
believed he was conversing and propositioning a fourteen
(14) year old female. The Defendant sent his ‘victim’ four
pictures of himself. The Defendant twice attempted to
arrange a meeting between himself and the ‘victim.’ Copies
of the chats, photos, and even an email from the Defendant
to the ‘victim’ were admitted as evidence in Defendant’s
trial. N.T. pp 10-13.

Unlawful contact with a minor occurs when a defendant
communicates with a minor, or someone he believes to be a
minor, for the purpose of engaging in a sexual offense. At the
commencement of the communication, the Defendant has
committed the crime of unlawful contact with a minor.
Commonwealth v. Morgan, 913 A.2d 906, 910 (Pa.Super.
2006). Using the precedent set forth in Morgan, as soon as
Defendant stated his sexual urges and desires through his
online communications with what he believed to be an
underage female, we find Defendant did what constituted a
substantial step towards unlawful contact with a minor.

The Defendant avers the Commonwealth failed to show a
violation of Pennsylvania law within Pennsylvania.

Each court of common pleas, within the Commonwealth
of Pennsylvania, possesses the same subject matter jurisdic-
tion to resolve cases arising under the Pennsylvania Crimes
Code. Commonwealth v. Bethea, 828 A.2d 1066 (Pa. 2003).
Using the legal precedent set forth in Morgan as previously
stated in this Opinion, the Commonwealth set forth sufficient
evidence to establish Defendant committed Criminal
Attempt under the Pennsylvania crimes code. The trial court
thus had jurisdiction over the Defendant and his case.

For all the aforementioned reasons, Defendant’s argu-
ments with respect to the Commonwealth’s failure to pro-
duce a legally-cognizable victim, the age of the victim, to
show an attempt was committed by the Defendant, and to
show a violation of Pennsylvania law occurred within
Pennsylvania fail.

Defendant further avers the trial court erred in finding
him guilty of Criminal Attempt because the Commonwealth
failed to meet its burden of proof. In a criminal matter, the
Commonwealth is not required to prove a defendant’s guilt
beyond all doubt but, rather only beyond reasonable doubt.
Commonwealth v. Williams, 383 A.2d 503 (Pa. 1978). While it

is difficult to set forth a precise and exact definition of
‘beyond a reasonable doubt,’ it is sufficient to state that the
standard arises out of the absence or lack of evidence the
Commonwealth presents at trial. Commonwealth v. Cox, 868
A.2d 536 (Pa. 2004).

As already stated within this Opinion, at trial, the
Defendant entered into a valid stipulation of proof with the
Commonwealth. The Commonwealth presented an oral sum-
mary of its evidence, and entered copies of sexual communi-
cations, photos, and an email all between Defendant and
what he thought was an underage female as Exhibits. We
find the amount of evidence presented by the
Commonwealth more than meets its required burden of
proof. Defendant’s argument thus fails.

Defendant avers the trial court erred in finding him
guilty of Criminal Attempt because the Commonwealth
failed to prove a material element of the offense, i.e. that the
Defendant performed an act that was a substantial step
toward the commission of the crime. Defendant avers usage
of the Defendant’s computer, as it is an element of the
offense charged, does not qualify as a substantial step. We
find this averment repetitive of Defendant’s allegations
under (b)(ii) and (b)(iii). Because we have adequately
addressed Defendant’s arguments under these prior subsec-
tions and found they lacked merit, Defendant’s claim under
this subsection also fails.

Defendant avers the trial court erred in finding him guilty
of Criminal Attempt because the trial court lacked subject
matter jurisdiction because no crime was committed in
Pennsylvania. Defendant asserts numerous arguments; in
summary, Defendant avers the fictional victim was located in
Ohio, jurisdiction lies with the place of the victim, and thus
only a court in Ohio had jurisdiction over the Defendant.

We first note that Defendant has already alleged a jurisdic-
tional issue within this Appeal. Previously in this Opinion, we
found the trial court had sufficient jurisdiction over the
Defendant and his case. We also wish to remind Defendant we
have addressed his arguments regarding his ‘substantial step’
in relation to Criminal Attempt elsewhere in this Opinion, and
found them without merit. Under the standard set forth in
Morgan, unlawful contact with a minor occurs when a defen-
dant communicates with a minor, or someone he believes to be
a minor, for the purpose of engaging in a sexual offense. At the
commencement of the communication, the Defendant has
committed the crime of unlawful contact with a minor.
Commonwealth v. Morgan, 913 A.2d 906, 910 (Pa.Super. 2006).

Defendant initiated his communications while at his com-
puter in Pittsburgh. Defendant thus took the statutorily
required substantial step towards the commission of
Unlawful Contact with a Minor within Allegheny County
and, therefore, the Allegheny Court of Common Pleas prop-
erly exercised jurisdiction over Defendant. The situs of the
fictional victim is irrelevant for the case at hand and
Defendant’s jurisdictional argument therefore fails.

Defendant next avers the trial court erred in finding him
guilty of Criminal Attempt because the trial court lacked
subject matter jurisdiction because the weight of the evi-
dence demonstrated that the Defendant had abandoned con-
tact with the victim prior to taking any substantial step
toward the commission of the crime.

The weight of the evidence is exclusively for the finder of
fact who is free to believe all, part, or none of the evidence
and to determine the credibility of the witnesses. The lower
court’s verdict is reversed only “if it is so contrary to the evi-
dence as to shock one’s sense of justice.” Commonwealth v.
Champney, 832 A.2d 403, 408 (Pa. 2003). The decision by the
trial judge is given the utmost consideration because he is in
the best position to view the evidence presented.



page 186 volume 157  no.  8Supplement to The Lawyers Journal

Commonwealth v. Wright, 865 A.2d 894, 915 (Pa.Super. 2004).
As already stated within this Opinion, at trial the Defendant

entered into a valid stipulation of proof with the Commonwealth.
The Commonwealth presented an oral summary of its evidence,
and entered copies of sexual communications, photos, and an
email all between Defendant and what he thought was an under-
age female as Exhibits during trial. Unlawful contact with a
minor occurs when a defendant communicates with a minor, or
someone he believes to be a minor, for the purpose of engaging
in a sexual offense. At the commencement of the communica-
tion, the Defendant has committed the crime of unlawful contact
with a minor. Commonwealth v. Morgan, 913 A.2d 906, 910
(Pa.Super. 2006). We find the amount of evidence presented by
the Commonwealth justifies the trial court’s verdict of guilt; said
verdict is not against the weight of the evidence. Further,
because the Defendant was guilty of unlawful contact of a minor
when he initiated the contact with his ‘victim’ a later attempt at
renunciation is irrelevant.

For all the aforementioned reasons, Defendant’s claim fails.

Sexually Violent Predator
Defendant next avers the trial court erred in finding the

Defendant was a sexually violent predator [SVP], where the
Commonwealth’s witness misstated the elements of such a
finding, in that the Act requires that the Defendant engaged
in contact with the victim for at least six months, and the
Commonwealth’s witness misstated the requirement to be
“about” six months, and the Defendant’s contact with the
victim did not meet the requisite threshold of longevity.

At the Defendant’s sentencing, Mr. Herbert E. Hays testi-
fied he is an expert in the field of sexual offender assess-
ment. N.T. pp 4.2 Mr. Hays explained that after a Defendant
is convicted of a Meghan’s Law offense, the trial judge
orders an assessment and the Board assigns an investigator.
The investigator does a background and criminal history
evaluation and interview, if the Defendant/offender partici-
pates. Mr. Hays then receives all of this information and
interviews the Defendant/offender if he participates. In this
case, Mr. Hays was able to interview the Defendant. At the
end of this process, Mr. Hays wrote a report and made a
determination whether or not the Defendant was a sexually
violent predator. N.T. pp 4, 5.

Mr. Hays explained there are fourteen (14) factors and
two (2) criteria he is required to consider in determining
whether a defendant is a sexually violent predator. One such
factor is the length of time the communications between the
Defendant and the ‘victim’ continued. In this case, Defendant
began contact with the ‘victim’ in September of 2004. Contact
ceased in March of 2005. At the end of his evaluation, Mr.
Hays believed the Defendant met the criteria for predatory
as it’s stated in the Pennsylvania Meghan’s Law. N.T. pp 7-16.

Mr. Hays stated the Defendant met the criteria for
Paraphilia. Paraphilia is a mental abnormality, whereby the
Defendant expresses a sexual interest to the point of fan-
tasies, urges, and behaviors for a group of children who are
post-pubescent but under the age of consent. N.T. pp 18. Mr.
Hays testified that he had an opinion, to a reasonable degree
of medical certainty, that the Defendant met the criteria for
sexually violent predator status. N.T. pp 19.

On cross examination, Defendant’s counsel asked Mr.
Hays if a stringent, six (6) month period was required to sup-
port a diagnosis of Paraphilia. N.T. pp 23. Mr. Hays explained
the six (6) month period was merely a guideline, and that a
Paraphilia diagnosis could be supported by a period of fan-
tasies of five-and-a-half months or seven (7) months, etc. Mr.
Hays explained, along with the six (6) month guideline, he
also considers other factors. N.T. pp 25.

In their closings, the court inquired as to the actual time

frame for communications between the Defendant and his
‘victim.’ The first communication was on September 24,
2004. The last on-line chat between the Defendant and his
‘victim’ was on March 8, 2005; Defendant then sent his ‘vic-
tim’ an email on March 21, 2005. Thus, the total time frame
is approximately three (3) days short of six (6) months.

We agree with Mr. Hays that the six (6) month time frame
is merely a guideline. Mr. Hays was qualified as an expert
and explained six (6) months was not a rigid, set in place
time frame. Turning to the other things Mr. Hays considered
in making his determination, he explained the substantive
content of the chats between the Defendant and his ‘victim’
were sadistic to the point of being humiliating and degrad-
ing. N.T. pp 10. Further, the Defendant attempted to meet the
victim, though his plans fell through. Mr. Hays explained
even though the Defendant never acted his desires out, he
certainly showed the intent that that’s what he wanted to do
if given the opportunity. N.T. pp 10.

Given the testimony of the Commonwealth’s expert, we
find him credible and hold six ( 6) months is only one of the
many factors to be considered in determining whether
Paraphilia exists within a Defendant/offender. The substan-
tive, horrific nature of the Defendant’s communications, his
intent to act his fantasies out, and the proximity to six (6)
months the length of his communications with his ‘victim’ all
combine to justify the trial court’s finding that Defendant
was a sexually violent predator.

Defendant’s allegation fails.

Nunc Pro Tunc
Lastly, Defendant avers the trial court erred in finding,

nunc pro tunc, that it lacked jurisdiction to reconsider its
findings at trial because it was the Court’s error, and not
Defendant’s error, in setting a filing deadline which was
beyond the time limits prescribed by Pa.R.Crim.P. § 720
(2008). This statute provides that, unless a written exception
applies, a Defendant has ten (10) days after the imposition of
his sentence in which to file a post-sentence motion; the court
then has 120 days to decide on said motions. Pa.R.Crim.P. §
720 (A)(B). Under subsection (B)(3)(b), the trial judge may
grant one thirty (30) day extension for his decision on said
motions, but only for good cause. Id. If the judge fails to
decide the motion within the original or extended time frame,
it is deemed denied as an operation of law. Pa.R.Crim.P. § 720
(B)(3)(a). Once the motion is denied as an operation of law, it
is not subject to reconsideration. Id. at (B)(3)(c).

An appeal nunc pro tunc is taken to “vindicate the right to
appeal where that right has been lost due to extraordinary cir-
cumstances.” Commonwealth v. Stock, 679 A.2d 760 (Pa.
1996). When a defendant is prevented from appealing due to
fraud, or a negligent or wrong action by a court official, a
court may allow enlargement of the time for an appeal nunc
pro tunc. Commonwealth v. Bassion, 586 A.2d 1316 (Pa.Super.
1990). The trial court’s decision to deny an appeal nunc pro
tunc is reviewed under an abuse of discretion standard.
Commonwealth v. Williams, 893 A.2d 147 (Pa.Super 2006).

Within his Matters Complained of on Appeal, Defendant
states a telephone conference took place between counsel
and the trial court on March 25, 2008. In this conference, the
Defendant’s counsel verbally explained it needed the thirty
(30) day extension permitted under Rule 720 for the disposi-
tion of Defendant’s post-convictions motions to allow
Defendant to complete ‘therapeutic treatment.’ However, the
court eventually denied Defendant’s post-sentence motions
on April 2, 2008; this was within the original, 120 day time
frame for the motions’ disposition. Defendant argues when
the trial court discussed setting a briefing and disposition
schedule inside what would be the extended time frame, this
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constituted the granting of Defendant’s oral motion.
Initially we acknowledge the procedural deficiencies in

Defendant’s argument. A Defendant’s request for an exten-
sion of the 120 day time frame must be in writing; further,
the court’s response, in the form of an Order, must be in writ-
ing as well. Without this requirement, there would be noth-
ing to document either the request or its answer, as well as
no record on file.

Further, said extension can only be given for good cause.
Easily resolvable issues should be resolved within the origi-
nal time frame, and should not even be drawn out to the full
length of said time. Pa.R.Crim.P. 720 Comments,
‘Disposition’ (2008). Defendant presented no good cause
which would justify granting him a temporal extension. As
stated above, an extended time frame is available only in
extraordinary circumstances. We find the request for an
allowance for Defendant’s therapeutic treatment fails to rise
to the necessary level. Thus, even if Defendant had filed a
written Motion to Extend, we could not have granted it.

For all the aforementioned reasons, Defendant’s argu-
ment with respect to his nunc pro tunc appeal fails.

Based on the foregoing, the Defendant’s issues raised as mat-
ters complained of on appeal are deemed to be without merit.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to Notes of a Non-Jury trial held before the
Honorable John A. Zottola on May 2, 2007.
2 N.T. refers to Notes of a Sentencing Hearing held before the
Honorable John. A. Zottola on November 20, 2007.

Commonwealth of Pennsylvania v.
Floyd Jackson, Jr.

Sentencing—Credit for Time Served—Electronic Home
Monitoring—Post-Conviction Relief Act—Timeliness

1. Defendant’s petition for post-conviction collateral
relief, seeking credit for time served while on electronic
home monitoring between the imposition of sentence and his
reporting for sentence, was untimely because it was filed
more than one year after expiration of the appeal period fol-
lowing sentencing.

2. The exception to timeliness based on facts not known to
defendant during the timely filing period is inapplicable
because defendant did not file his petition within 60 days
after receipt of the sentence status summary stating that no
credit was received for home electronic monitoring.

3. Even if the petition were timely, the petitioner is not
entitled to relief because a defendant is not entitled to cred-
it for time served while, as a condition to bond, he was
placed on electronic monitoring.

(Ronald D. Morelli)

Robert Linsenmayer for the Commonwealth.
Thomas N. Farrell for Defendant.

CC Nos. 200113489 & 200106917. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., December 19, 2008—The defendant, Floyd

Jackson, Jr., was charged at CC Nos. 200106917 and 200303489
with four counts of possession with intent to deliver (35 P.S.
§780-113(a)(30)); two counts of possession of a controlled sub-
stance (35 P.S. §780-113(a)(16)); and one count of possession of

drug paraphernalia (35 P.S. §780-113(a)(32)). The defendant
pleaded guilty to all charges and, pursuant to a plea agree-
ment, was sentenced to not less than five nor more than 10
years one count of Possession with intent to deliver on each
information. The sentences were ordered to run concurrently.

Because the defendant had serious health problems, the
Court allowed the defendant to remain on bond on electron-
ic home monitoring pending resolution of those health
issues. The defendant reported to begin serving his sentence
on February 28, 2005.

The defendant did not file a challenge to his sentence
either in this Court or by way of Post-Sentence Motion or in
an appeal to the Superior Court. On July 3, 2006, however, the
defendant filed a Motion seeking credit for the time that he
spent on electronic home monitoring between the imposition
of sentence and his reporting for sentence. The Court viewed
that Motion as a Petition for Post-Conviction Collateral Relief
and appointed counsel to represent the defendant. Counsel
reviewed the matter, including the entire Court file and the
transcripts of the pleading sentencing hearing. Counsel also
conducted research and spoke with records officials at the
Allegheny County Jail and the State Department of
Corrections. Following that review, counsel for the defendant
filed a Motion for Leave to Withdraw as counsel pursuant to
Commonwealth v. Turner. In that Motion, counsel explained
that defendant wished to raise a single claim that the Court
erred in failing to provide him with credit for the time spent
on electronic home monitoring between the imposition of
sentence and his reporting for sentence.

Counsel concluded, however, that the defendant’s Petition
was not timely filed. He wrote in the Motion that because the
defendant was sentenced on January 8, 2004, he had thirty
(30) days to file a Notice of Appeal to the Superior Court or
until February 7, 2004. Pursuant to 42 Pa. C.S. §9545(b)(1)
the defendant thereafter had one (1) year from February 7,
2005 to seek relief under the Post-Conviction Relief Act.
Because the defendant did not file his Motion for Time
Credit, which this Court considered a Post-Conviction Relief
Act Petition, until July 3, 2006, counsel concluded that the
defendant’s Post-Conviction Relief Act Petition was not
timely. After reviewing the matter, the Court agreed with
counsel for the defendant and issued a Notice of Intention to
Dismiss. Thereafter, this Court denied the defendant’s Post-
Conviction Relief Act Petition and this appeal followed.

It is abundantly clear that the defendant’s Petition was
not timely filed. As counsel set forth in the Motion to
Withdraw, the defendant’s Judgment of Sentence became
final on February 7, 2004, thirty (30) days from the date that
sentence was imposed. The last day on which the defendant
could seek Post-Conviction Collateral Relief pursuant to the
Post-Conviction Relief Act was, therefore, February 8, 2005.
It is beyond dispute that the defendant did not seek relief
until more than one year after that deadline or on July 3,
2006. It is also clear that none of the exceptions set forth in
the act for late filing are applicable here.

The first of these three exceptions, which are found at 42
Pa. C.S. §9545(b), is that there was interference by govern-
ment officials of the defendant’s right to appeal. That did not
occur here. The second exception would be that the claim is
based upon a newly recognized constitutional right that the
United States Superior Court or the Supreme Court of
Pennsylvania has announced and which can be applied
retroactively. Again, no such claim was raised here. Finally,
an otherwise untimely claim will be considered timely if it is
based on facts that were not known to the defendant during
the timely filing period. The defendant has suggested in his
pro se pleadings that this exception should apply because he
did not actually learn that he did not receive time credit for
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the time spent on electronic home monitoring until he
received the sentence status sheet after he reported for sen-
tencing. The problem with this argument is that he received
his sentence status summary, according to him, on July 20,
2005. Even if this is the date that he learned that he did not
receive credit for time served, his Petition is still untimely
because this exception requires that a defendant file a
Petition invoking this exception “…within sixty (60) days of
the day the claim could have been presented.” (42 Pa. C.S.
§954(b)(2)) Accordingly, the defendant had sixty (60) days
from when he learned of the basis for the claim he sought to
raise in his PCRA to file an Amended Petition. Because he
learned he had been denied credit no later than July 20, 2005,
he had until September 19, 2005 to file his Petition. Since he
did not do so until July 3, 2006, nearly twelve months after he
learned of the claim, his Petition was untimely.

The Court would finally note that even if the defendant’s
claim were timely raised, he would not be entitled to relief.
The only provisions made to the defendant at the time he was
sentenced was that he could remain on electronic home mon-
itoring pending reporting for sentence and that credit for
time served would be completed at that point. At no time was
he explicitly promised, as a condition of his plea, that he
would receive credit for the time that the Court allowed him
to remain on electronic home monitoring toward service of
his sentence. At the time that he was sentenced, the law of
the Commonwealth was that a defendant could be granted
credit for time served depending upon the circumstances.
See Commonwealth v. Vanskiver, 819 A.2d 69 (Pa.Super.
2003) By the time the defendant reported for sentencing,
however, the Supreme Court had issued its decision in
Commonwealth v. Kyle, 874 A.2d 12 (Pa. 2005) in which it
held that a defendant cannot receive credit for time served
during the time period where he was on bond and, as a con-
dition to bond, was placed on house arrest or electronic mon-
itoring. The Court explicitly held that when an individual
was released on bond and electronic home monitoring is a
condition of that bond, that restriction on liberty does not
rise to the level of custody for purposes of granting time
credit toward sentences of incarceration.

The defendant’s sentence of five (5) years was pursuant to
a mandatory sentencing provision. No promises were made to
him that his time on electronic home monitoring would count
toward his sentence. Accordingly, under both Vanskiver and
Kyle, the defendant would not be entitled to time credit.

For these reasons, the defendant’s Post-Conviction Relief
Act Petition was properly denied.

BY THE COURT:
/s/Manning, J.

Date: December 19, 2008

Commonwealth of Pennsylvania v.
Michael Ryan Webb

Criminal Conspiracy—Robbery—Non-Jury Trial—Weight of
the Evidence

Appeal from denial of post-sentence motions after non-
jury conviction on charges of robbery and criminal conspir-
acy to commit robbery, arising from an incident in which two
co-defendants shot and killed a pedestrian during an
attempted robbery.

1. To sustain a conviction for criminal conspiracy, the
Commonwealth must establish that the defendant (1)
entered into an agreement to commit or aid in an unlawful

act with another person or persons; (2) with a shared crimi-
nal intent; and (3) that an overt act was done in furtherance
of the conspiracy.

2. The evidence was sufficient to sustain a conviction for
criminal conspiracy when, after his co-conspirators
announced their intention to drive around until they found
someone to rob, the defendant drove them to the place where
the robbery was to take place, stopped the vehicle to allow
them to commit the robbery, waited while they committed
the robbery, and transported them from the scene. The co-
conspirators’ actions in approaching the victim, demanding
his property, and shooting him when he refused, constituted
overt acts in furtherance of the conspiracy.

3. Under 18 Pa.C.S.A. §3701(a)(1)(i), which provides that
a person is guilty of robbery if, “in the course of committing
a theft, he inflicts serious bodily injury upon another,” and 18
Pa.C.S.A. §3701(a)(1)(i), which provides that “[a]n act shall
be deemed in the course of committing a theft if it occurs in
an attempt to commit theft,” the evidence was sufficient to
convict defendant of robbery, when the victim was killed
while his co-conspirators were attempting to commit a theft.

4. Following a non-jury trial, a court is not permitted to
alter its credibility determinations or to re-weigh the evi-
dence post-trial, and may not, therefore, consider a post-trial
claim that the verdict was against the weight of the evidence.

(Ronald D. Morelli)
Lisa Pellegrini for the Commonwealth.
Scott Coffey for Defendant.

CC No. 200412747. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., January 8, 2009—The defendant, Michael

Ryan Webb, was charged at CC 200412747 with one count
each of Robbery and Criminal Conspiracy (robbery). He was
also charged at CC 200410773 with one count of Criminal
Homicide. The criminal informations were tried jointly. The
defendant’s case was also tried jointly with those of his co-
defendants, Dorian Carter and Delbert Williams.1 All defen-
dants proceeded non-jury. At the conclusion of the trial, co-
defendant Williams was adjudged guilty of First Degree
Murder and the related Robbery offenses. Co-defendant
Carter was adjudged guilty of Third Degree Murder and the
related Robbery and Conspiracy charges. This defendant, at
CC 200410773, was adjudged not guilty of Criminal Homicide.
He was, however, adjudged guilty of Robbery and Criminal
Conspiracy. He was sentenced to not less than seven and one
half (7 1/2) nor more than fifteen (15) years on the Robbery
charge and not less than five (5) nor more than ten (10) years
on the Conspiracy charge, with the sentences ordered to run
consecutive to one another, for an aggregate sentence of not
less than twelve and one half (12 1/2) nor more than twenty-
five (25) years. This defendant did not file a timely Notice of
Appeal but, pursuant to a Post-Conviction Relief Act Petition,
had his post-sentencing and appellate rights reinstated.

Defendant filed Post-Sentence and Amended Post-Sentence
Motions raising a variety of issues. These Motions were denied
and it is from that denial that the defendant appeals. Because
the defendant identified the issues he intended to raise on
appeal in his Post-Sentence Motions, the Court did not order
the filing of a 1925(b) Statement and will address the claims
raised in the Post-Sentence Motions in this Opinion.

In his Post-Sentence Motions, the defendant raised the fol-
lowing claims: 1) that the evidence was not sufficient to sup-
port the verdicts of guilty as to the Robbery and Criminal
Conspiracy charges; 2) that the verdicts as to those two offens-



april 10 ,  2009 page 189Supplement to The Lawyers Journal

es were against the weight of the evidence; and 3) that the
Court abused its discretion with regard to sentencing by
imposing excessive consecutive sentences and by failing to
state adequate reasons on the record for the sentence imposed.

The Court will first address the sufficiency and weight
issues but, before doing so, will review the evidence presented
in this matter. The evidence in this matter established that on
the night of August 3, 2004 the victim, Frank Ogiri-Little, was
shot while walking along Negley Avenue in the Squirrel Hill
section of Pittsburgh. He was shot eight times and died from
his wounds. All of the shots were fired from the same weapon.
There were no witnesses to the crime, but the investigation led
to the arrest of the three co-defendants in this matter and the
juvenile. All gave statements implicating themselves in the
offenses involving the victim, Frank Ogiri-Little.

Pittsburgh Homicide Detective Dennis Logan testified that
he interviewed the defendant on August 10, 2004, following
his arrest. The defendant told him that on August 4, 2004 he
was walking along Aiken Avenue when a vehicle, later deter-
mined to have been stolen, pulled next to him. The vehicle was
being driven by Delbert Williams. Charles White and Dorian
Carter were also in the vehicle. The defendant entered the
rear of the vehicle and Williams drove off. While he was in the
rear of the car, the defendant heard one of the other occupants
state that they needed some money and were looking for
someone to rob. (N.T. 138). After hearing this, the defendant
remained in the vehicle as Williams drove the vehicle around
and the occupants looked for potential victims. At one point,
the defendant asked if he could drive. The others agreed and
the defendant and Williams switched positions. The defendant
then continued to drive himself and the other occupants
around in the search of someone to rob. (N.T. 139-140).

After between 40 and 60 minutes, he drove past Frank
Ogiri-Little, a 27 year old student at the University of
Pittsburgh. Ogiri-Little was carrying a backpack as he walked
along Negley Avenue in the Squirrel Hill section of Pittsburgh.
According to the defendant, one of his accomplices told him to
pull over near the victim. He did so, and Carter and Williams
exited the vehicle and approached the victim, each holding
handguns. The defendant remained in the vehicle with the
motor running; waiting for the defendant’s to return. He told
Detective Logan that he knew when he pulled over that
Williams intended to rob the victim. (N.T. 140, 144). He
observed Carter and Williams approach the victim, pointing
their weapons at him. After Williams shot the victim, they both
returned to the car and the defendant drove away. He traveled
further down Negley Avenue and then parked the vehicle and
walked to his Mother’s home, which was nearby.

During cross-examination, Detective Logan admitted that
the notes he kept of his interrogation did not reflect that the
defendant had told him that he knew that Williams was going
to rob anyone when he left the car. Nor did the notes indicate
that the defendant told him that he agreed to wait in the car
while the others committed the robbery.

The evidence consisted of the undisputed fact that Frank
Ogiri-Little was shot and killed as he walked on the sidewalk.
How and why he was shot was supplied through the defen-
dant’s statement to the detective. Together, this evidence
was sufficient to establish, beyond a reasonable doubt, all of
the elements of the two offenses for which verdicts of guilty
were entered.

To sustain a conviction for criminal conspiracy, the
Commonwealth must establish that the defendant (1) entered
into an agreement to commit or aid in an unlawful act with
another person or persons (2) with a shared criminal intent
and that (3) an overt act was done in furtherance of the con-
spiracy. Commonwealth v. McCall, 911 A.2d 992, 996
(Pa.Super. 2006). The Superior Court in McCall explained:

The essence of a criminal conspiracy is a common
understanding, no matter how it came into being, that
a particular criminal objective be accomplished.
Therefore, a conviction for conspiracy requires proof
of the existence of a shared criminal intent. An explic-
it or formal agreement to commit crimes can seldom,
if ever, be proved and it need not be, for proof of a
criminal partnership is almost invariably extracted
from the circumstances that attend its activities. Thus,
a conspiracy may be inferred where it is demonstrat-
ed that the relation, conduct, or circumstances of the
parties, and the overt acts of the co-conspirators suffi-
ciently prove the formation of a criminal confedera-
tion. The conduct of the parties and the circumstances
surrounding their conduct may create a web of evi-
dence linking the accused to the alleged conspiracy
beyond a reasonable doubt. Even if the conspirator did
not act as a principal in committing the underlying
crime, he is still criminally liable for the actions of his
co-conspirators in furtherance of the conspiracy.

911 A.2d 992, at 997.

The defendant’s participation was certainly more that his
counsel’s suggestion that he was “…merely present in the
car.” He drove his co-conspirators to where the robbery was
to take place; he stopped the vehicle to allow them to exit to
commit the robbery; he waited while they committed the rob-
bery and transported them from the scene of the robbery. All
of this was done after they had announced that it was their
intention to drive around until they found someone to rob.
This was sufficient to establish beyond a reasonable doubt
that a conspiratorial agreement existed: namely, to rob some-
one. That the defendant did not leave the vehicle after his co-
defendants announced that they were going to find someone to
rob and later agreed to drive the vehicle was sufficient to
prove his entry into the agreement to do so and that he shared
the criminal intent to commit the crime of robbery. Finally, the
overt acts in furtherance of the robbery were the approach by
the co-defendants to the victim, their demand for his proper-
ty and the shooting of the victim when he refused. As each ele-
ment of the crime of criminal conspiracy was established,
largely through the defendant’s own words, the verdict as to
that charge was supported by sufficient evidence.

The evidence was also sufficient to establish that the
defendant was guilty of the robbery. Appellant was convicted
under 18 Pa.C.S.A. s 3701(a)(1)(i) which states that a person
is guilty of robbery if, “in the course of committing a theft, he
inflicts serious bodily injury upon another.” “An act shall be
deemed in the course of committing a theft if it occurs in an
attempt to commit theft…” 18 Pa.C.S.A. s 3701(a)(2). A crim-
inal attempt exists when a person with intent to commit a
crime does any act which constitutes a substantial step
toward the commission of that crime. 18 Pa.C.S.A. s 901(a).
See also, Commonwealth v. Fierst, 390 A.2d 1318 (1978).

The victim was shot and death was inflicted upon him. It
occurred while the defendant’s co-conspirators were
attempting to commit a theft. The defendant, as a member of
the conspiracy to rob Mr. Ogiri-Little, was liable for the rob-
bery. In Commonwealth v. Wayne, the Supreme Court set
forth the principles governing the liability of co-conspirators:

The general rule of law pertaining to the culpability of
conspirators is that each individual member of the
conspiracy is criminally responsible for the actions of
his co-conspirators committed in furtherance of a con-
spiracy [citations omitted]. The co-conspirator rule
assigns legal culpability equally to all members of the
conspiracy. All co-conspirators are responsible for
actions undertaken of the furtherance of the conspira-
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cy regardless of their individual knowledge of such
actions and regardless of which member of the con-
spiracy took the action. The premise of the rule is that
the conspirators have formed together for unlawful
purpose and thus, they share the intent to commit any
acts undertaken or to achieve that purpose, regardless
of whether they actually intended any distinct act
undertaken in the inference of the conspiracy.
Commonwealth v. LA, 64 A.2d 1336, 1345 (Pa.Super.
1994) it is the existence of a shared criminal intent that
is the sine qua non of a conspiracy. Commonwealth v.
Schomaker, 461 A.2d 1220 (Pa. 1993)

720 A.2d 456 at 463-474 (Pa. 1998). The defendant’s partici-
pation in the conspiracy to rob renders him liable for the
actual robbery committed, even though he did not partici-
pate in the robbery.

The Court also must respond to the suggestion by defen-
dant that the Court based its verdict on evidence that was
only admitted against the co-defendants. The Court did not
consider, in reaching its verdict, any of the statements of the
co-defendants that were entered into evidence. This verdict
was based solely on the evidence admissible against this
defendant and, in large measure, on his confession. A Court
is presumed to know what evidence is legally admissible and
to be able to separate that which is admissible from that
which is not and to only consider admissible evidence. This
Court certainly did that in this case and any suggestion to the
contrary is simply not supported in the record.

The defendant also claims that the verdict was against the
weight of the evidence. This matter was tried non-jury. A
trial court is not permitted to alter its credibility determina-
tions or to “re-weigh” the evidence post trial. Common-
wealth v. Bigelow, 611 A.2d 301, 304 (Pa.Super. 1992). A chal-
lenge to the weight of the evidence is a request that the Court
review the evidence presented and to determine if the ver-
dict was contrary to the evidence. As this would involve the
Court reweighing the evidence it already weighed as fact
finder, it would be improper for this Court to do so.
Accordingly, this claim must fail.2 Frankly, the Court granted
the defendant the greatest benefit of every doubt in return-
ing a verdict of not guilty on the count of felony murder, for
which he could easily have been convicted based upon the
evidence of the conspiracy alone.

Finally, the defendant contends that the Court abused its
discretion in imposing sentence. The Commonwealth estab-
lished that the standard range of sentence for the robbery
charge where serious bodily injury was inflicted was seven-
ty-eight (78) to ninety-six (96) months. The standard range
for the crime of conspiracy where the object of the conspir-
acy is robbery and serious bodily injury is inflicted is
between sixty-six (66) and eighty-four (84) months.
Therefore, the defendant’s minimum sentence of ninety (90)
months on the robbery count was within the standard range
of the guidelines as was the sixty (60) month minimum sen-
tence imposed on the conspiracy count. This Court stated on
the record that it had reviewed the pre-sentence report as
well as the victim impact statement submitted on behalf of
the victim’s family. This Court also explained at the time of
sentencing how serious it considered the offense and noted
that the evidence would even have been sufficient to support
a verdict of guilty of criminal homicide. Because of his less-
er involvement in this offense, however, this Court gave the
defendant the benefit of the doubt and acquitted him of the
homicide charge. That was all the mercy to which this defen-
dant was entitled given his participation in the events that
led to the death of Frank Ogiri-Little.

In fashioning a sentence, a trial court is required to con-
sider the factors set forth in the sentencing code at 42 Pa.

C.S. §9721. They include: 1) the protection of the public; 2)
the gravity of the offense in relation to the impact on the vic-
tim and the community; and 3) the rehabilitative needs of the
defendant. The defendant’s participation in this offense led
to the death of another human being. The evidence suggest-
ed that he produced one of the weapons that was used to kill
the victim. The protection of the public is best served by sep-
arating individuals such as this defendant from the rest of
society for as long as possible. Moreover, the gravity of this
offense in the relation to the impact it had on the victim and
the community was actually more serious than the offense
would suggest. The defendant’s participation in this robbery
conspiracy led to the death of Mr. Ogiri-Little. Obviously, the
impact upon Mr. Ogiri-Little was as profound an impact as
there can be in a criminal case. It also impacted the commu-
nity in that this was a well publicized and senseless killing.
The fact that the Court considered the defendant’s rehabili-
tative needs is evidenced by the fact that the defendant was
not sentenced to the maximum possible minimum sentence
at each count with the sentences ordered to run consecutive-
ly, which would have been an appropriate sentence given the
tragic result of the defendant’s participation in this criminal
behavior. The Court stayed within the standard range of the
sentencing guidelines precisely because it considered the
possibility of eventual rehabilitation of this defendant.

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: January 8, 2009

1 A fourth participant, Chaz White, was tried in Juvenile Court.
2 Even if the Court had that power, the defendant would be
afforded no relief as the verdicts were not against the weight
of the evidence. Both verdicts were entirely consistent with
the evidence presented. The verdicts rested largely on the
defendant’s own words as related by Detective Logan, testi-
mony this Court found credible.

Commonwealth of Pennsylvania v.
Matthew Farmer

Pa.R.A.P. 1925—Concise Statement of Matters Complained
of on Appeal—Sufficiency and Weight of the Evidence

On appeal after a non-jury trial, defendant challenged suf-
ficiency of evidence to support conviction of guilty but men-
tally ill on counts of aggravated assault and recklessly endan-
gering another person, for physical abuse to an infant child.

1. A concise statement of the matters complained of on
appeal, pursuant to Pa.R.A.P. 1925, is too vague for meaning-
ful review when it states only that “[t]he evidence presented
at trial was insufficient,” or “[t]he verdicts in this matter
were against the weight of the evidence.”

2. The evidence of defendant’s guilt was overwhelming
when it established that the child had suffered multiple trau-
mas to various parts of her body, a doctor testified that the
injuries could not have been accidental, and the defendant
admitted to having spanked and paddled the infant on sever-
al occasions.

(Ronald D. Morelli)

Jennifer DiGiovanni for the Commonwealth.
Matthew Debbis for Defendant.

CC No. 200113360. In the Court of Common Pleas of
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Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., January 15, 2009—The defendant, Matthew

Farmer, was charged in this case with one count of Aggravated
Assault1 and one count of Recklessly Endangering Another
Person.2 The defendant waived his right to a jury trial and elect-
ed to be tried by this Court. Evidence was heard on July 24,
November 11, December 6 and December 10, 2007. At the con-
clusion of the evidence, the Court adjudged the defendant guilty
but mentally ill at both counts. The Court also ordered that the
defendant undergo a mental health evaluation to aid the Court
in sentencing. The defendant was returned to this Court on July
24, 2008 at which time the court imposed a sentence of not less
than four (4) nor more than fifteen (15) years at the Aggravated
Assault count and no further penalty at the remaining count.
Trial counsel withdrew and new counsel was appointed to rep-
resent the defendant for purposes of post trial relief.

A Post-Sentence Motion was filed and denied. The defen-
dant thereafter filed a timely Notice of Appeal and, pursuant
to this Court’s Order, a Concise Statement of Matters
Complained of an Appeal in which he advised the Court that
he intended to raise the following claims:

a) The evidence presented at trial was insufficient
to demonstrate that the defendant was guilty but
mentally ill beyond a reasonable doubt of
Aggravated Assault and Recklessly Endangering
Another Person;

b) The verdicts in this matter were against the
weight of the evidence.

The evidence presented by the Commonwealth estab-
lished that on or about September 1, 2001, Pittsburgh
Detectives Weismantle and Canofari were called to
Children’s Hospital by a social worker who believed that an
infant who had been admitted, Daisy Farmer, had been the
subject of abuse. The medical records established that the
victim had suffered bruising on her face, buttocks, pelvic
area, arms and legs. She also suffered from a broken nose,
small cuts on her legs and a subdural hematoma. The victim
was in critical condition. The emergency room physician who
treated the victim, Holly Davis, M.D., testified that the bruis-
ing on multiple parts of her body were only consistent with
having been inflicted intentionally. She stated that the victim,
who was ten and one-half (10 1/2) weeks old at the time of her
admission, was not capable of rolling over and could not have
suffered these multiple injuries accidentally. It was her opin-
ion that they were inflicted through multiple external blows.

Following his arrest, the defendant was interviewed by
Detective Timothy Nutter and his partner, Patrick Moffatt.
The defendant stated that he and his wife took Daisy to the
hospital on August 30 or 31, 2001, because she was running
a high fever. She was originally taken to Mercy Hospital but
transferred to Children’s due to the critical nature of her
injuries. The defendant told Detective Nutter that although
other people did babysit, he and his wife were the primary
care givers and “even if somebody else was dealing with the
child, they would always be present.” (N.T., 12/6/07; p. 7)
When asked specifically about how the child suffered the
injuries noted by Dr. Davis, the defendant said that on
August 30th, he placed the baby in a chair in front of the tel-
evision and that she fell from it. He also stated that several
days previous to that, he had his hands over her mouth to
quiet her but did not realize at the time that he was harming
the baby. (N.T., 12/6/07; p. 8) The defendant also stated that
about a week before the visit to the hospital, while he was
changing the baby’s diaper, she got fussy and he “proceeded
to spank her bottom.” He stated that when he did this, he

noticed old bruising on her buttocks and leg area. He said
that he was so upset and frustrated that he left her unattend-
ed on the changing table and that when he returned, she had
become caught up in the bars of the table. (N.T., 12/6/07; p. 9)

The detective inquired further about the force the defen-
dant used in spanking the child. The defendant indicated that
it was “a pretty hard spanking.” (N.T., 12/6/07; p. 10) The
defendant also acknowledged that he had used force to punish
the child in the past. According to Detective Nutter, the defen-
dant “…stated in the past that he would get so upset with
Daisy that he would be enraged and he did paddle her in the
past.” (N.T., 12/6/07; p. 10) Detective Nutter said that the
defendant, upon observing the old bruises, “realized it was his
actions that did cause this bruising.” (N.T., 12/6/07; p. 10) The
defendant also said that he did not believe anyone else could
have caused the injuries and was concerned that he, in fact,
did cause the injuries noted by the doctor. (N.T., 12/6/07; p. 11)

The Pennsylvania Superior Court recently held:

It is well settled that when a trial court requests a
statement of matters complained of on appeal pur-
suant to Pennsylvania Rule of Appellate Procedure
1925, that statement must indicate, with specificity,
the error to be addressed on appeal.

When a court has to guess what issues an appellant is
appealing, that is not enough for meaningful review.
When an appellant fails adequately to identify in a
concise manner the issues sought to be pursued on
appeal, the trial court is impeded in its preparation of
a legal analysis which is pertinent to those issues.

In other words, a Concise Statement which is too
vague to allow the court to identify the issue raised
on appeal is the functional equivalent of no Concise
Statement at all. Commonwealth v. Dowling, 778
A.2d 683, 686-87 (Pa.Super. 2001) (citations and
quotation marks omitted). ‘Even if the trial court
correctly guessed the issues Appellant brings
before this Court, the vagueness of Appellant’s
Concise Statement renders all issues raised therein
waived.’ Commonwealth v. Heggins, 809 A.2d 908,
912 (Pa.Super. 2002) (citation omitted).

Appellant’s concise statement raises a sufficiency of
the evidence claim by stating that ‘[t]here was insuf-
ficient evidence to sustain the verdict of guilt
beyond a reasonable doubt.’ Appellant’s Concise
Statement of Matters Complained of on Appeal,
6/10/03, no. 1. We have previously held that such lan-
guage is too vague to permit review. Commonwealth
v. Lemon, 804 A.2d 34, 37 (Pa.Super. 2002) (state-
ments that ‘[t]he verdict of the jury was against the
evidence,’ ‘[t]he verdict of the jury was against the
weight of the evidence,’ and ‘[t]he verdict was
against the law’ were too vague to permit adequate
review); Commonwealth v. Seibert, 799 A.2d 54, 62
(Pa.Super. 2002) (statement that ‘[t]he verdict of the
jury was against the weight of the credible evidence
as to all of the charges’ was too vague).

Commonwealth v. McCree, 857 A.2d 188, 192 (Pa.Super. 2004).
The defendant’s Concise Statement simply contends that

the evidence at trial was insufficient to “demonstrate that
the defendant was guilty but mentally ill beyond a reason-
able doubt.” The challenge to the weight of the evidence sim-
ply states, “the verdicts in this matter were against the
weight of the evidence.” These are precisely the type of
vague, non-specific challenges to the sufficiency and weight
of the evidence of which the Superior Court in McCree dis-
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approves. It is impossible to determine from the defendant’s
Concise Statement what aspect of the evidence he claims
was insufficient and/or how the verdict was contrary to the
evidence. It is not clear if the defendant is arguing that the
evidence did not establish that he was the individual who
inflicted the harm; if the injuries sustained did not amount to
serious bodily injury; if the defendant was asserting some
privilege for the use of physical force to punish the child; or
if the defendant contends that he should have been found not
guilty by reason of insanity.

While the Court will not speculate and address every
aspect of these challenges, the Court will note that it found
the evidence of the defendant’s guilt in this matter over-
whelming. It was indisputable that this ten and one-half (10
1/2) week old child was subject to brutal, physical punish-
ment. She suffered multiple traumas to various parts of her
body. Doctor Davis testified that the injuries could not possi-
bly have been suffered accidentally. They certainly could not
have been suffered through the two instances that the defen-
dant described. Moreover, the defendant admitted to having
spanked and paddled this infant on several occasions and
acknowledged that his actions may very well have been the
cause of the bruising that he saw. If he struck this child hard
enough to cause bruises visible several days later, it is cer-
tainly not unreasonable to infer that his conduct also inflict-
ed the injuries that she sustained.

For these reasons, the judgment of sentence should be
affirmed.

BY THE COURT
/s/Manning, J.

Date: January 15, 2009
1 18 Pa. C.S. §2701(A)
2 18 Pa. C.S. §4304(A)

Commonwealth of Pennsylvania v.
Michael R. Lipinski

Unlawful Restraint—Sexual Assault—Rape Shield Law

Pursuant to Pennsylvania’s Rape Shield Law, 18 Pa.C.S.A.
§3104(a), evidence that prior to this crime the victim was will-
ing to strip for the defendant and/or another person was not
relevant or probative of the issues. The fact that the victim
had engaged in this type of conduct in the past and, according
to the defendant’s evidence, may have agreed to do so with
regard to this defendant, was not relevant to whether or not
the victim consented to sexual relations with the defendant.

(Lynn E. MacBeth)
Edward H. Scheid for the Commonwealth.
Frank Ralph for the Defendant.

No. CC200613965. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., February 9, 2009—The defendant, Michael R.

Lipinski, was charged by criminal information with one count
each of involuntary Deviate Sexual Intercourse (forcible
compulsion)1; Involuntary Deviate Sexual Intercourse (threat
of forcible compulsion)2; Unlawful Restraint (causing serious
bodily injury)3; Unlawful Restraint (involuntary servitude)4;
Rape (forcible compulsion)5; and Rape (threat of forcible
compulsion).6 The defendant proceeded non-jury. At the con-
clusion of this bench trial on May 21, 2008, the defendant was
adjudicated not-guilty at both the IDSI counts and the

Unlawful Restraint count alleging serious bodily injury. He
was adjudicated guilty of the Unlawful Restraint alleging
involuntary servitude and, as to the Rape charges, of the less-
er included offense of sexual assault.7 The defendant was sen-
tenced on August 19, 2008 to not less than forty-eight (48) nor
more than one hundred and twenty (120) months at the sexu-
al assault count and no further penalty at the Unlawful
Restraint count. The defendant filed a timely Notice of
Appeal and, on December 4, 2008, filed a Concise Statement
of Matters Complained of an Appeal in which he identified a
single issue: whether the trial court erred in precluding the
defendant from presenting evidence that the victim agreed to
strip for him for payment.

The facts of the case are fairly straightforward.
According to the victim, the defendant picked her up and
offered her a ride. He took her to a secluded area, forced her
to strip and to engage in sexual acts. The victim managed to
run away from the area and police were summoned by other
witnesses who encountered the victim, who was still naked.
The defendant claimed that the sexual acts were consensual.

Pennsylvania’s Rape Shield Law, 18 Pa.C.S.A. §3104(a)
provides:

Evidence of specific instances of the alleged vic-
tim’s past sexual conduct, opinion evidence of the
alleged victim’s past sexual conduct, and reputa-
tion evidence of the alleged victim’s past sexual
conduct, should not be admissible in prosecutions
under this chapter [Chapter 31 of the Crimes Code]
except evidence of the alleged victim’s past sexual
conduct with the defendant were consent of the
alleged victim is at issue and such evidence other-
wise admissible pursuant to the rules of evidence.

Evidence that prior to this alleged sexual assault, the victim
was willing to strip for the defendant and/or another person
was not relevant or probative of the issues presented at the
trial. The fact that the victim had engaged in this type of con-
duct in the past and, according to the defendant’s evidence,
may have agreed to do so with regard to this defendant, was
not relevant to whether the victim consented to sexual rela-
tions with the defendant. In Commonwealth v. Jones, 826
A.2d 900 (Pa.Super. 2003) the Superior Court reversed a trial
court’s ruling which would have permitted a defendant to
offer evidence that a victim had engaged in prostitution after
the incident during which he alleged that the defendant had
raped her. The Court wrote; “This evidence does not excul-
pate the defendant. It is not probative of the person’s willing-
ness to permit sexual acts for the appellate, for hire or for
any other reason.” 826 A.2d at 909. Similarly, the defendant’s
allegation that this victim was willing to strip for hire was
not probative of her willingness to then engage in consensu-
al sexual acts with the defendant. Accordingly, the Court did
not err in barring this evidence and judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: February 9, 2009
1 18 Pa. C.S. 3123(A)(1)
2 18 Pa. C.S. 3123(A)(2)
3 18 Pa. C.S. 2902(A)(1)
4 18 Pa. C.S. 2902(A)(2)
5 18 Pa. C.S. 3121(A)(1)
6 18 Pa. C.S. 3121(A)(2)
7 18 Pa. C.S. 3124.1
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Regis Insurance Company v.
Paul Kouknas Enterprises, Inc.,

a Pennsylvania corporation,
t/d/b/a Happy Days Saloon, Paul Kouknas,

individually and t/d/b/a Happy Days
Saloon, William Edward Tooks, and

Patricia Fields Tucker, Administratrix
of the Estate of John Ricky Tucker, Jr.,

deceased
Summary Judgment—Insurance—Duty to Defend and
Indemnify

1. Patron of a bar carrying a handgun shot and killed John
Tucker. Mr. Tucker’s estate sued the owners of the bar. The
bar owners settled the case by assigning to the estate the bar
owners’ rights to their insurance.

2. The insurer of the bar sought a declaration that it had
no duty to defend or indemnify the bar owners based on the
Assault and Battery Exclusion of the insurance policy.

3. Where the alleged injury results from an assault and bat-
tery, the policy’s exclusion applies and there is no coverage.

4. Cases that have not applied the Assault and Battery
Exclusion involve situations where the injuries were
allegedly caused by some acts of negligence of the bar own-
ers or their employees, and not by an assault and battery.

5. In this case, because the injury to Mr. Tucker was
caused by an assault and battery, there was no coverage
under the bar owners’ insurance policy.

(Kenneth M. Argentieri)

Steven J. Forry and Michael Dube for Plaintiff.
Alexander J. Jamiolkowski for Defendant, Patricia Fields
Tucker, Administratrix of the Estate of John Ricky Tucker, Jr.
William Edward Tooks, pro se.

No. GD 05-025988. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., January 20, 2009—The Motion for Summary

Judgment of Regis Insurance Company and the Motion for
Partial Summary Judgment of Patricia Fields Tucker,
Administratrix of the Estate of John Ricky Tucker, Jr.,
deceased, are the subject of this Opinion and Order of Court.

The Kouknas Defendants (Paul Kouknas Enterprises, Inc.
and Paul Kouknas) operate a bar known as the Happy Days
Saloon. William Edward Tooks shot and killed John Ricky
Tucker, Jr. outside of the Happy Days Saloon. At the time of
the incident, the Kouknas Defendants were insured under a
policy issued by Regis Insurance Company.

Tucker’s Estate sued the Kouknas Defendants in the
Common Pleas Court of Allegheny County at GD05-011364.
Regis refused to provide coverage on the ground that exclu-
sions within the policy eliminated Regis’ duty to defend and
to indemnify the Kouknas Defendants. The underlying case
was resolved through a settlement agreement between the
Estate and the Kouknas Defendants under which the
Kouknas Defendants relieved themselves of liability by
assigning their right of payment against Regis in return for
a release agreement.

In this lawsuit, plaintiff ’s complaint raises a claim for
declaratory relief pursuant to the Declaratory Judgments
Act, 42 Pa.C.S. §§7531-7541; plaintiff seeks a declaration that
it was not obligated to defend or indemnify the Kouknas
Defendants. The answer of the Kouknas Defendants includes

a two-count counterclaim raising a breach of contract and a
bad faith cause of action pursuant to 42 Pa.C.S. §8371.

Regis relies on several provisions including an ASSAULT
AND BATTERY EXCLUSION AND COVERAGE DELE-
TION ENDORSEMENT1 which provides that in considera-
tion of the premium charged for this insurance, it is agreed
that the policy to which this endorsement is attached is
amended and modified as follows:

Actions and proceedings to recover damages for
“bodily injury” or “property damage” or “personal
injury” arising, in whole or in part, from the follow-
ing are excluded from coverage and the Company
is under no duty to investigate, defend or to indem-
nify an insured in any action or proceeding alleging
such causes of action and damages:

1. Assault and Battery or any act or omission in
connection with the prevention, suppression or
results of such acts;

2. Harmful or offensive contact between or
among two or more persons; or

3. Apprehension of harmful or offensive contact
between or among two or more persons; or

4. Threats by words or deeds.

5. This exclusion applies to “bodily injury,”
“property damage,” “personal injury” or any
obligation to investigate, defend or indemnify, if
such injury, damage or obligation is caused
directly or indirectly by any other cause or
event that contributes concurrently or in any
other sequence to the injury or damage. If
injury or damage from a covered occurrence,
cause or event occurs, and that injury or dam-
age would not have occurred but for the acts or
omissions set forth in paragraphs 1 through 4
above, such injury or damage will be considered
to be caused by the acts or omissions set forth in
paragraphs 1 through 4 above, and would be
excluded from coverage.

This exclusion applies regardless of the degree of
culpability or intent and without regard to:

A. Whether the acts are alleged to be by or at
the instruction or at the direction of the insured,
his officers, employees, agents or servants; or
by any other person lawfully or otherwise on, at
or near the premises owned or occupied by the
insured; or by any other person;

B. The alleged failure of the insured or his offi-
cers, employees, agents or servants in the hir-
ing, supervision, retention or control of any per-
son, whether or not an officer, employee, agent
or servant of the insured;

C. The alleged failure of the insured or his offi-
cers, employees, agents or servants to attempt
to prevent, bar or halt any such conduct or to
medically treat or obtain such treatment for any
injuries or damages sustained.

(Emphasis added.)

The complaint in the underlying lawsuit states that John
Ricky Tucker died as a direct and proximate result of the
conduct of the Kouknas Defendants. The complaint includes
allegations that the Kouknas Defendants, through their
agents, servants and/or employees, were negligent in per-
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mitting the shooter, a 20 year old, to illegally enter the bar
carrying a handgun and in serving intoxicating liquor to the
shooter. The complaint also alleges that the shooter, who had
a handgun visible in his waistband, began to argue with the
deceased in the presence of the bouncer and/or security
guard employed by defendants and that the security guard
and/or bouncer failed to take any action whatsoever to pro-
tect the deceased who was unarmed and confronted by an
armed patron.

However, it is not alleged that the shooting was acciden-
tal. See ¶21 of the Complaint which states that the shooter
“pulled the gun from his pants and fired the weapon in the
direction of John Ricky Tucker, Jr., who suffered a severe
gunshot wound in his chest which caused his death approxi-
mately thirty minutes later.” Also, it is not alleged that after
the shooting, there was action or inaction on the part of
agents, servants, or employees of the Kouknas Defendants
that contributed to the decedent’s death.

The shooting, as described in the Complaint of the Tucker
Estate, constituted an assault and battery. Thus, the underly-
ing lawsuit was an action to recover damages for “bodily
injury” arising “in whole or in part” from an assault and bat-
tery. Consequently, the exclusion described in ¶1 of the
Assault and Battery Exclusion applies.

Also, the explanation of the Assault and Battery
Exclusion in ¶5 states that this Exclusion applies whenever
acts constituting an assault and battery contribute to the
injury. Paragraph 5 states that even if the injury is from a
covered occurrence, the injury will be excluded from cover-
age if the injury “would not have occurred but for the acts or
omissions set forth in paragraphs 1 through 4….”

The Tucker Estate relies on two Pennsylvania appellate
court cases in support of its position that the Assault and
Battery Exclusion does not apply: Donegal Mutual
Insurance Co. v. Baumhammers, 938 A.2d 286 (Pa. 2007),
and QBE Insurance Corp. v. M&S Landis Corp., 915 A.2d
1222 (Pa.Super. 2007).

Baumhammers does not apply because in that case the
Court was not considering the scope of an Assault and
Battery Exclusion. The allegations in the complaint were
that the negligence of the insureds enabled the intentional
conduct of a third party (multiple shootings resulting in the
death of five individuals and serious bodily injury to a sixth).
The insureds contended that these negligence claims raised
against the insureds were covered through its policy which
provided coverage for claims against an insured for damages
resulting from bodily injury caused by an occurrence. An
occurrence was defined as an accident.2 The Court held that
the test of whether the injury is the result of an accident is to
be determined from the viewpoint of the insured and that, in
this case, the shooting spree cannot be said to be the natural
and expected result of the insured’s alleged acts of negli-
gence. 938 A.2d at 292-93.

In the present case, the Kouknas Defendants would pre-
vail if the issue was whether the Regis policy provided cov-
erage for claims against the Kouknas Defendants for dam-
ages resulting from bodily injury caused by an occurrence.
However, the purpose of the Assault and Battery Exclusion
is to exclude from coverage bodily injury that may be caused
by an occurrence where the bodily injury arises in whole or
in part from an assault and battery. In other words, the issue
in this case is whether the Assault and Battery Exclusion
excludes claims that would otherwise be covered under a
policy providing occurrence coverage, as construed in
Baumhammers. For the reasons that I have discussed, the
Assault and Battery Exclusion reaches the claims of the
Tucker Estate against the Kouknas Defendants that would
otherwise be covered by a policy providing coverage for bod-

ily injury caused by an occurrence.
In QBE Insurance, supra, the plaintiffs’ complaint in the

underlying action alleged that David Potter was smothered
to death as the result of the negligent conduct of the
insured’s owners and agents. The alleged negligent conduct
arose out of the insured’s bouncers forcibly evicting Mr.
Potter from a nightclub. The complaint alleged that the
insured’s bouncers wrestled Mr. Potter down the stairs, at
times in a choke hold, and then threw him face down on the
ground. They then laid on top of him restricting his ability to
breath, negligently causing his death. The complaint alleged
that the death was the direct and proximate result of the
carelessness of the owners and their agents in failing to
properly train and supervise its staff, failing to adequately
staff the nightclub, failing to recognize that Mr. Potter posed
no risk and failing to render first aid.

QBE denied coverage on two grounds: the claims in the
underlying complaint did not constitute an “occurrence” under
the policy and that the alleged conduct was excluded from cov-
erage based on the Assault and Battery Exclusion in the policy.

The Assault and Battery Exclusion upon which the insur-
ance company relied reads as follows:

A. This insurance does not apply to actions and
proceedings to recover damages for “bodily injury,”
“property damage” or “personal and advertising
injury” arising from the following and the Company
is under no duty to defend or to indemnify an
insured in any action or proceeding alleging such
damages:

1. Assault and Battery or any act or omission in
connection with the prevention or suppression of
such acts;

B. This exclusion applies regardless of the degree
of culpability or intent and without regard to:

1. Whether the acts are alleged to be by or at the
instruction or at the direction of the insured, his
officers, employees, agents or servants; or by any
other person lawfully or otherwise on, at or near
the premises owned or occupied by the insured; or
by any other person;

2. The alleged failure of the insured or his officers,
employees, agents or servants in the hiring, super-
vision retention or control of any person, whether
or not an officer, employee, agent or servant of the
insured;

3. The alleged failure of the insured or his officers,
employees, agents or servants to attempt to pre-
vent, bar or halt any such conduct.

915 A.2d at 1228.

The Court held that it could not determine as a matter of
law that the bodily injury was the result of an assault and bat-
tery because the complaint did not allege that the cause of
death was an assault and battery but rather that after eviction,
these employees “negligently restrained [the decedent] or
improperly restrained him, causing his death.” Id. at 1225-26.

The Court relied on an unpublished opinion in Essex Ins.
Co. v. Starlight Management Co., 198 Fed. Appx. 179 (3d Cir.
2006), which involved similar facts. A patron of a strip club
was seriously injured when he was forcibly evicted from the
club and in the process fell down stairs. He brought a negli-
gence action alleging that he was injured as a result of the
strip club’s failure to exercise due care in the selection and
investigation of its employees, and its failure to provide ade-
quate training to its security employees. The Court stated
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that based on the allegations of the amended complaint, it
could not be determined as a matter of law that the plain-
tiff ’s injuries arose out of an assault and/or battery.

The present case is not governed by QBE Insurance Corp.
or Essex Ins. Co. because in those cases the plaintiffs’ com-
plaints alleged that the injuries arose from the alleged negli-
gence of the persons directly responsible for the death (QBE
Insurance) and the serious injury (Essex Insurance). In both
cases, the Court stated that the obligation to indemnify
depended upon a finding that the injuries did not arise from
an assault and battery.

In the present case, the injuries were caused by a shooting.
There are no allegations in the complaint filed in the underly-
ing suit that the shooting was not intended. Thus, in the pres-
ent case, the injuries arose from an assault and battery.

Cases recognizing that an Assault and Battery Exclusion
applies where the injury arises out of an assault and battery
include Acceptance Ins. Co. v. Seybert, 757 A.2d 380
(Pa.Super.2000); Britamco Underwriters, Inc. v. Grzeskiewicz,
639 A.2d 1208 (Pa.Super. 1994), disapproved on other grounds,
Donegal, supra, 893 A.2d at 808; and Britamco Underwriters,
Inc. v. Weiner, 636 A.2d 649 (Pa.Super. 1994).

In Britamco Underwriters, Inc. v. Weiner, the plaintiff
filed suit against the owners of a bar and an employee who
struck the plaintiff in the neck. The bar sought coverage
under its general liability policy; the insurance company filed
a declaratory judgment action seeking a declaration that it
had no duty to defend or to indemnify because the incident
was covered by the policy’s Assault and Battery Exclusion.

The Court ruled against the insurance company because
the complaint contained allegations that the injuries were
the result of an accident. The Court stated that the exclusion
did not apply because the plaintiff ’s injuries were not neces-
sarily caused by the intentional acts of any individual.

In Britamco. v. Grzeskiewicz, a patron of a bar attacked
the plaintiff with a broken beer bottle, striking her in the
face. Her complaint included allegations that the injuries
were caused by the negligence of the bar’s agents, servants,
or employees. The bar’s insurance company sought a decla-
ration that it had no duty to indemnify or defend. The Court
ruled that the assault and battery endorsement to the policy
excluded coverage because the injuries were inflicted
through intentional, willful, and purposeful acts of the
patron. The Court distinguished Britamco Underwriters v.
Weiner on the ground that in that case the plaintiff ’s com-
plaint could potentially come within the coverage of the pol-
icy because of the allegations that the injuries were not the
result of intentional acts.

In Acceptance Insurance, the plaintiff in the underlying
action sued five individuals who attacked him following a
night of drinking at a bar. The plaintiff also sued the bar that
sold and furnished alcoholic beverages to these individuals
while they were visibly intoxicated, thereby rendering them
incapable of safe and prudent conduct.

The insurance company sought a declaration that it had
no duty to defend or indemnify the bar against the injured
party’s claims. The Court agreed with the insurance compa-
ny that the claims were barred by the Assault and Battery
Exclusion. The Court stated that Britamco Underwriters v.
Weiner did not govern this situation because in that case the
complaint asserted alternative theories of liability sounding
in assault and battery and claims of general negligence, and
“referred to the incident in question as an ‘accident,’ clearly
suggesting the possibility of negligence as opposed to an
intentional assault and battery.” 757 at 383. In the present
case, on the other hand, the complaint in the underlying
action contained no allegations that the injuries were direct-
ly caused in any way other than by assault and battery.

“There is no suggestion that Seybert’s injuries were an acci-
dent, as was suggested in Weiner, or were negligently caused
directly by Belmont employees.” Id. The Court stated that
this case was governed by Britamco Underwriters v.
Grzeskiewicz where the patron was injured by another
patron who deliberately attacked her with a beer bottle.

Regis Ins. Co. v. Kenny’s Bar & Restaurant, 4 D.&C. 5th 6
(C.P. Bucks 2008), involved a fact situation almost identical to
the fact situation in this case. A patron of a bar sued both the
bar and the patrons of the bar who had assaulted him. The
complaint raised a negligence count against the bar for vio-
lating various duties including a duty to prevent harm to cus-
tomers and a duty to provide sufficient crowd control and
staff. The bar’s insurance company denied coverage on the
ground that the injuries described in the complaint fell with-
in the Assault and Battery Exclusion. In this declaratory
judgment action, the Court upheld the insurance company’s
contention that the claims raised against the bar in the under-
lying action were covered by the Assault and Battery
Exclusions. The Court rejected the bar’s contention that QBE
Insurance Corp. governed this case because in QBE the com-
plaint alleged that the patron’s death was a direct and proxi-
mate result of the negligence and carelessness of the defen-
dant’s agents, while in the present case, the patron’s injuries
arose “in whole or in part” from an assault and battery.3

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 20th day of January, 2009, it is hereby ORDERED

that the Motion of the Tucker Estate for Partial Summary
Judgment is denied, that plaintiff ’s Motion for Summary
Judgment is granted, and that it is hereby declared that
Regis Insurance Company was not obligated to defend or
indemnify Paul Kouknas or Paul Kouknas Enterprises, Inc.,
with regard to the underlying action docketed in the Court of
Common Pleas of Allegheny County at GD05-011364.

BY THE COURT:
/s/Wettick, J.

1 See Regis Special Multi-Peril Policy, Plaintiff ’s Exhibits in
Support of Motion for Summary Judgment, Ex. C at RAB
3(12-99).
2 See Regis Policy, DEFINITIONS—SECTION II and DEFI-
NITIONS APPLICABLE TO SECTION I: “‘[O]ccurrence’
means an accident…which results in bodily injury or proper-
ty damage neither expected nor intended from the stand-
point of the insured.” Plaintiff ’s Exhibits, Ex. C.
3 The Court noted the difference in the policy language: in
Regis v. Kenny’s Bar, the policy included the “in whole or in
part” language while in QBE, the policy did not include this
language. In the present case, ¶5 of the Assault and Battery
Exclusion (see supra at 2-3) results in the same conclusion.

Dawn Mapel and Michael Mapel,
individually and as co-administrators of the
Estate of Andrea Rose Maple, deceased v.

Deborah Ann Lenart, M.D., et al.
MCARE Fund—Posting of Bond—Motion to Exempt

1. Following a jury trial, a verdict was entered in favor of
Plaintiffs and against Defendant in the amount of $895,000.

2. The jury verdict of $895,000 plus delay damages was in
excess of Defendant’s insurance coverage of $500,000 there-
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by requiring excess coverage by the Medical Care
Availability and Reduction of Error Fund (MCARE).

3. Defendant appealed to Superior Court and filed a
Motion to Exempt the MCARE portion of the verdict from
the necessity of posting an appeal bond. A supersedeas bond
was posted for 120% of the judgment not including the
MCARE Fund portion of the judgment.

4. The trial court denied Defendant’s Motion to Exempt
but stayed the execution on the MCARE portion of the judg-
ment to a date certain. Defendant appealed this Order to
Superior Court.

5. Defendant then filed a Motion Pursuant to Pa.R.A.P.
1701(b), to preserve the status quo, i.e., exempt the MCARE
portion of the verdict from posting security. This was denied
by the trial court and Defendant appealed.

6. Defendant argued that the MCARE portion of the secu-
rity is exempt from bonding as a Commonwealth party pur-
suant to Pa.R.A.P. 1736(a)(1) as well as case law. Trial court
found that the MCARE Fund is not to be considered protect-
ed under the umbrella of the Commonwealth as contemplat-
ed by the statute in that the MCARE Act expressly exempts
the Commonwealth from liability or debts incurred by the
MCARE Fund.

7. The trial court also concluded that Pa.R.A.P. 1731
“Automatic Supersedeas for Orders for the Payment of
Money” is meant to ensure that Plaintiffs who have pre-
vailed at trial are guaranteed that funds will be available
after the successful exhaustion of any and all appeals.

(C. Kurt Mulzet)
Harry S. Cohen for Plaintiffs.
Naomi A. Plakins for Defendant.

No. GD 04-18288. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., January 12, 2009
I. INTRODUCTION

This is a companion Opinion to the Opinion previously
filed at docket numbers of 429 WDA 2008, 379 WDA 2008
and 449 WDA 2008. The Superior Court is respectfully
directed to the previously filed Opinion for the Factual
History of the underlying case.

II. PROCEDURAL HISTORY
A complaint was filed at the above-referenced general

docket number on August 10, 2004. The complaint was
answered on October 20, 2004. Numerous filings were made
over the next three (3) years, including numerous Notices of
Deposition, Preliminary Objections, Requests, Motions and
Orders of Court until the case was listed for a jury trial
before this Court on September 5, 2007.

The trial lasted six (6) days. At the conclusion, the jury
found in favor of the Plaintiffs and against the Defendant,
Dr. Deborah Ann Lenart in the amount of $895,000.00.1 The
jury verdict of $895,000.00 plus delay damages is in excess
of the Defendant’s primary insurance coverage, which totals
$500,000.00, thereby requiring excess coverage by the
Medical Care Availability and Reduction of Error Fund
(hereinafter “MCARE”). The Defendant, Deborah Ann
Lenart, M.D., filed Post-Trial Motions and thereafter
appealed to the Superior Court.

On February 15, 2008, the Defendant filed a Motion to
Exempt the MCARE portion of the verdict from the necessi-
ty of posting an appeal bond. On February 22, 2008, the
Defendant’s primary insurance carrier, ProNational
Insurance Company, posted a supersedeas bond in the
amount of $702,300.00, representing 120% of the judgment,
not including the portion of the judgment payable by the

MCARE Fund.
On February 22, 2008, this Court denied the Defendant’s

Motion to Exempt and ordered the Defendant to maintain the
bond in the amount of $702,300.00. This Court did, however,
stay the execution on the MCARE portion of the judgment
until August 31, 2008. (See Order dated February 22, 2008).

The Defendants filed a Notice of Appeal on February 26,
2008. In an Order dated March 3, 2008, this Court instructed
the Defendants to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.C.P. §1925.
Defendant Lenart’s Matters Complained of were timely filed
on March 20, 2008, referenced as 379 WDA 2008. Plaintiffs
filed a cross-appeal to this matter at 449 WDA 2008. This
Court filed an Opinion as to said matters on June 24, 2008.

On August 8, 2008, the Defendant filed a Motion pursuant to
Pa.R.A.P. §1701(b), to Preserve the Status Quo, i.e. exempt the
MCARE portion of the verdict from posting security. Plaintiffs
filed a response to said Motion on August 13, 2008. This Court
ordered that argument on said Motion would be held on August
15, 2008. After argument and due consideration, this Court
denied said Motion in an Order dated August 15, 2008.

On September 10, 2008, the Defendant filed a Petition to
Reconsider and Motion to Decrease Supersedeas. Plaintiffs
filed a Response on September 15, 2008. Also on September
15, 2008, the Defendant appealed this issue to the Superior
Court of Pennsylvania. On September 18, 2008, this Court
issued an Order denying Defendant’s Petition to Reconsider.

In an Order dated October 20, 2008, this Court instructed
the Defendant to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). That
statement was timely filed on November 10, 2008, placing this
issue properly before the Superior Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL
Defendant Lenart raises the following Matter

Complained of on Appeal:

1. The Trial Court erred/abused its discretion in
denying Dr. Lenart’s Motion Pursuant to Pa.R.A.P.
§1701(b) to Preserve Status Quo on August 15,
2008, where granting such motion was within its
discretion pursuant to Pa.R.A.P. 1701(b), in the
interest of judicial economy, and would not have
prejudiced Plaintiffs.

IV. DISCUSSION
Pa.R.A.P. §1701(b), entitled Authority of a Trial Court or

Agency after Appeal, states, 

after an appeal is taken or review of a quasijudicial
order is sought, the trial court or other government
unit may:

(1) Take such action as may be necessary to pre-
serve the status quo, correct formal errors in
papers relating to the matter, cause the record to be
transcribed, approved, filed and transmitted, grant
leave to appeal in forma pauperis, grant super-
sedeas, and take other action permitted or required
by these rules or otherwise ancillary to the appeal
or petition for review proceeding.

The Defendant was requesting that this Court Stay the
Execution on the portion of the Judgment payable by the
MCARE Fund for a period of six (6) months from the date of the
proposed Order, August 15, 2008. (See Order on Motion Pursuant
to Pa.R.A.P. §1701(b) to Preserve the Status Quo, Order Denied).
As previously stated, this Court denied this request.

Pa.R.A.P. §1736(a) states, [n]o security shall be
required of:
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(1) The Commonwealth or any officer thereof, act-
ing in his official capacity.

(2) Any political subdivision or any officer thereof,
acting in his official capacity, except in any case in
which a common pleas court has affirmed an arbi-
tration award in a grievance or similar personnel
matter.

(3) A party acting in a representative capacity.

(4) A taxpayer appealing from a judgment entered
in favor of the Commonwealth upon an account
duly settled when security has already been given
as required by law.

(5) An appellant who has already filed security in a
lower court, conditioned as prescribed by these
rules for the final outcome of the appeal.

Pa.R.A.P. §1737, entitled, Objections to Security
further states,

The lower court or the appellate court may at any
time upon application of any party and after notice
and opportunity for hearing, upon cause shown:

(1) Require security of a party otherwise exempt
from the requirement of filing security, or increase,
decrease or eliminate the amount of any security
which has been or is to be filed.

(2) Strike off security improperly filed.

(3) Permit the substitution of surety and enter an
exoneration of the former surety.

The Medical Care Availability and Reduction of
Error Fund (hereinafter “MCARE”), a deputate of
the Pennsylvania Insurance Department, was cre-
ated by Act 13 of 2002, and signed into law on
March 20, 2002. MCARE is the successor to the
Medical Professional Liability Catastrophe Loss
Fund, better known as the “CAT Fund” which orig-
inally was established by section 701(e) of the
Health Care Services Malpractice Act, Act 111 of
1975 (40 P.S. §§ 1301.101-1301.1006), et seq. and
began to accept coverage and accrue unreserved
liabilities starting in the calendar year 1976.

(www.mcare.pa.us, About MCARE).

MCARE is a special fund within the State Treasury
established, among other things, to ensure reason-
able compensation for persons injured due to med-
ical negligence. Money in the fund is used to pay
claims against participating health care providers
and eligible entities for losses or damages awarded
in medical professional liability actions in excess of
basic insurance coverage (“primary coverage”)
provided by primary professional liability insur-
ance companies (“primary carriers”) or self insur-
ers. (www.mcare.pa.us, Purpose).

The Defendant argues that the MCARE portion of the
security is exempt from bonding as a Commonwealth party,
pursuant to PA.R.A.P. §1736(a)(1) as well as case law. This
Court does not agree with same. Although the fund is consid-
ered, “a deputate of the Pennsylvania Insurance
Department,” it can hardly be considered protected under
the umbrella of the Commonwealth as contemplated by the
statute. In fact, Section 1303.712(1) of the MCARE Act
expressly exempts the Commonwealth from liability or
debts incurred by the MCARE Fund.

The case law on which the Defendant relies is captioned,
Hyrcza v. West Penn Allegheny Health System Inc., et al., GD
03-10989. The exhibit that Defendant provides for support is
merely an Order that does not speak to the reasoning of that
decision. (See Exhibit C). In Hyrcza, the Plaintiff obtained a
verdict in excess of eight (8) million dollars. The Defendant
petitioned the court for a reduction in security required by
the MCARE Fund. The Honorable Eugene Strassburger
granted said petition. Following the Plaintiff ’s application to
restore the security, the Superior Court, by per curiam Order
denied plaintiff ’s application. In the Hyrcza case, neither the
lower court nor the appellate court filed an opinion in sup-
port of said order.

This Court respectfully directs the Superior Court’s atten-
tion to the case of Cypher v. South Hills Health Systems
(Allegheny Co. GD 96-3496). The trial judge denied the health
care provider’s request for exemption from bonding requests
for the predecessor of MCARE, i.e. the CAT fund. The Superior
Court reversed the trial judge, but the Supreme Court reversed
the Superior Court and reinstated the trial court’s order. (See
No. 9 W.D. Misc. Dkt. 1998—In the Supreme Court of
Pennsylvania—Western District, April 22, 1998).

V. CONCLUSION
Pa.R.A.P. § 1731, entitled “Automatic Supersedeas for

Orders for the Payment of Money,” is meant to ensure that
Plaintiffs who have suffered harm and met their burden at
trial in proving such harm and recovered monetary damages
are guaranteed that said funds will be available after the
successful exhaustion of any and all appeals. The rulings
made by this Court are in accord with said statute. For the
above stated reasons, this Court respectfully requests the
Superior Court of Pennsylvania to affirm this Court’s Order
dated August 15, 2008.

BY THE COURT:
/s/Della Vecchia, J.

Date: January 12, 2009

1 As per this Court’s Order of October 3, 2007, delay damages
were added so as to inflate the jury verdict to $1,047,592.17
and Patricia J. Bulseco, M.D., PC, was added to the verdict
slip as a defendant. Please also see O’Brien, J. Order of
November 14, 2006, which was not docketed until June 25,
2008, dismissing Patricia J. Bulseco, M.D. as a defendant.

David H. Caiarelli, et al. v.
Sears, Roebuck & Co.

and
David Albertini, et al. v.

Sears, Roebuck & Co., Edward S. Lampert,
Aylwin Lewis and William C. Crowley

Summary Judgment—PA Minimum Wage Act of 1968

1. Plaintiffs repair appliances for defendant company at
the homes of customers. Under company’s Home Dispatch
Program, plaintiffs commute to and from work in company-
owned vans, but are not compensated for the first 35 minutes
of commuting time. Plaintiffs have the option to go to compa-
ny’s dispatch location by private means and then drive com-
pany’s vans to their customers’ locations.

2. Plaintiffs seek compensation under PA Minimum Wage
Act of 1968 (“PMWA”) for their commuting time.

3. This issue is not addressed by PMWA or regulations. It
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is proper to look to the Fair Labor Standards Act (“FLSA”), the
federal statute similar to the PMWA, to interpret the PMWA.

4. Under the FLSA, time spent traveling to and from work
is excluded from compensable work even where the work
place varies, such as customers’ homes.

5. Summary judgment was properly granted to the com-
pany on the PMWA claim. Because plaintiffs failed to allege
a specific contract between the parties, it was also proper to
grant preliminary objections to the Wage Payment and
Collection Law claim and breach of contract claim.

(Kenneth M. Argentieri)

Michael Bruzzese and James Cirilano for Plaintiffs.
Michael Adams and Thomas G. Abram for Defendants.

Nos. GD 03-1375 and GD 07-19720. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Horgos, J., January 15, 2009—Plaintiffs, David H.

Caiarelli, et al., filed a Complaint against Defendants, Sears,
Roebuck & Co., Alan J. Lacy and Lyle G. Heidemann, seek-
ing an accounting and to recover damages for Defendants’
alleged breach of contract and violations of the Wage
Payment and Collection Law, 43 P.S. Section 260.1 et seq.
Defendants filed Preliminary Objections to Plaintiffs’
Complaint which this Court sustained and granted Plaintiffs
thirty (30) days to file an amended Complaint.

Plaintiffs timely filed an Amended Complaint which
added a fourth Count alleging that Sears had violated the
Pennsylvania Minimum Wage Act of 1968, 43 P.S. Section
333.101 et seq. Defendants filed Preliminary Objections to
the Amended Complaint which were sustained in part and
denied in part. By Order dated January 7, 2005, the Court
dismissed Plaintiffs’ claims under the Wage Payment and
Collection Law in Count I for failure to state a cause of action
upon which relief may be granted. The Court also dismissed
Count II which set forth a claim for breach of contract and
the claim for an accounting in Count III which was based on
Counts I and II. Defendants’ Preliminary Objections to
Plaintiffs’ claim for relief under the Pennsylvania Minimum
Wage Act of 1968 were denied. No claims against the individ-
ual Defendants proceeded.

Plaintiffs, David Albertini, et al., filed a similar
Complaint against the same Defendants in the Court of
Common Pleas of Beaver County, Pennsylvania which was
transferred to Allegheny County and was coordinated and
consolidated with the action by Caiarelli before this Court by
the Honorable Eugene Strassburger. Following Preliminary
Objections filed by Defendants to Albertini’s Amended
Complaint, the Court entered an Order on January 22, 2008
which dismissed Plaintiffs’ claims under the Pennsylvania
Wage Payment and Collection Law and the consolidated
actions proceeded on Plaintiffs’ claims against Sears under
the Pennsylvania Minimum Wage Act of 1968 (PMWA).

Plaintiffs are repair service technicians who service and
repair Sears’ appliances in customers’ homes in Western
Pennsylvania. Plaintiffs allege that Sears’ method of com-
pensating these technicians under its Home Dispatch
Program (HDP) fails to pay Plaintiffs for work performed
for Sears and thus violates the PMWA.

Under the HDP, Sears provides vans to the technicians to
make service calls. The technicians have the option of driv-
ing the Sears’ vans to commute from home to their first serv-
ice call of the day and then home following the last service
call. Sears pays the gas and operating expenses for the com-
mute. Alternatively, the technician may choose to commute
to and from a reporting location by private means and use
the van during working hours only.

Plaintiffs herein have chosen to commute to and from
their homes in a Sears’ van under the HDP. The HDP provi-
sions are incorporated in a collective bargaining agreement
covering most of the Plaintiffs.

The technicians who voluntarily participate in the HDP
begin their working day when they arrive at the first cus-
tomer call for the day and are compensated for the time
spent repairing appliances, traveling between customer calls
and performing other work-related activities during the
workday. They are not compensated for the first thirty-five
(35) minutes of their travel from home to the first customer
in the morning and from the last customer to home at the end
of the workday. Sears pays the expenses related to the use of
the vehicle such as gas, maintenance and insurance.

The technicians who choose not to participate in the HDP
also use the vans owned by Sears to drive to service calls.
They commute to and from their homes to their reporting
office by private means and pick up the Sears’ van to travel to
their first customer in the van. Their compensation does not
include their commute time to and from their reporting office.

Sears provides a laptop computer called an SST to the
technicians on which they receive their daily assignments
and record billing, timekeeping, and parts ordering. When
the technicians return home from work, they connect the
SST and plug the SST’s power cord into an electrical outlet
for charging. Assignments are transmitted electronically
overnight from Sears’ computer to the SST’s without assis-
tance or participation by the technicians.

Sears instructs the technicians to arrive at the first cus-
tomer at approximately 8:00 a.m. which is the scheduled
start of the workday. Sears further instructs the technicians
that they are not to call customers or managers during their
commute. The technicians are provided with global position-
ing system software to provide directions to their calls.

The technicians enter their own records of hours worked
on the SST. The first entry is made when the technician
enters the van to make his first call. When he arrives at the
first call, he enters that time and another when he is ready to
start the first call. The technician is compensated for any
amount of time in excess of thirty-five (35) minutes travel to
the first call or from the last call to home.

The issue raised in both Plaintiffs’ Motion for Summary
Judgment and Defendant’s Motion for Summary Judgment
is whether the Sears technicians are entitled to compensa-
tion for the time spent in the Sears’ van commuting to and
from their work locations. Plaintiffs argue that the Sears
technicians are “on duty” during the morning and evening
commutes under the terms of the PMWA. Plaintiffs maintain
that under the definition of “hours worked” contained in the
Pennsylvania Code, Chapter 231.1, which governs the inter-
pretation of the PMWA, the commute time of the Sears tech-
nicians is included.

Section 231.1 of the Pennsylvania Code defines “hours
worked” as:

The term includes time during which an employee
is required by the employer to be on the premises
of the employer, to be on duty or to be at the pre-
scribed work place, time spent in traveling as part
of the duties of the employee during normal work-
ing hours and time during which an employee is
employed or permitted to work; provided, however,
that time allowed for meals shall be excluded
unless the employee is required or permitted to
work during that time, and provided further, that
time spent on the premises of the employer for the
convenience of the employee shall be excluded.

34 PA. Code 231.1.
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Plaintiffs point out that the Pennsylvania Code’s defini-
tion of “hours worked” includes: “time spent traveling as
part of the duties of the employee.” (Plaintiffs’ Brief in
Support of Their Motion for Summary Judgment, p. 3.).
Plaintiffs thus argue that the Sears technician is on duty dur-
ing the commute and that the commute to and from the first
and last work location is “time spent traveling as part of the
duties of the employee.” Id. Plaintiffs ignore the qualifying
phrase in the definition which limits the time spent traveling
by the employee as part of his duties to time spent traveling
“during normal working hours.” (34 PA. Code, 231.1(b)).

Plaintiffs and Defendant agree that neither the PMWA
and its regulations nor Pennsylvania courts have specifical-
ly addressed the compensability of commute time in a com-
pany-owned vehicle. Defendant argues that this court should
look to the Fair Labor Standards Act (FLSA), 29 U.S.C. 201-
219, which is the analogous federal statute in properly inter-
preting an issue on which the state statute is silent.

Pennsylvania state courts have looked to federal statutes
and, in particular, the FLSA where Pennsylvania courts have
not had the occasion to interpret the state’s statute. In
Commonwealth v. Stuber, 822 A.2d 870 (Pa. Commw. Ct. 2003),
the sole issue before Commonwealth Court was whether an
individual was an employee or an independent contractor for
purposes of the PMWA. Commonwealth Court first noted that
there was no Pennsylvania authority that establishes the stan-
dard to be used to determine whether one is an employee or
an independent contractor under the PMWA and indicated
that it is proper in such circumstances to give deference to the
federal interpretation of a federal statute where the state
statute substantially parallels it. Id. at 873.

The Court explained that the PMWA “mirrors the federal
Fair Labor Standards Act” and that deference to the federal
law in its analysis of the PMWA was proper. Id. at 873.
Commonwealth Court also deferred to the federal National
Labor Relations Act in interpreting the Pennsylvania Public
Employee Relations Act in Commonwealth v. Pa. Labor
Relations Board, 527 A.2d 1097, 1099 (Pa. Commw. Ct. 1987).
Similarly, the Federal District Court applied federal law in
analyzing overtime claims under the FLSA and the PMWA.
Barvinchak v. Indiana Regional Medical Center, 2007 WL
2903911, at 12 (W.D. Pa. Sept. 28, 2007).

Section 4 (a)(1) of the Portal-to-Portal Act of 1947, 29 U.S.C.
254 (a)(1) amended the FLSA to provide that time spent trav-
eling to and from the actual place of performance of the prin-
cipal activity or activities which such employee is employed to
perform is not time counted as compensable work time under
the FLSA. Section 4(a)(2) of the Portal-to-Portal Act excludes
from compensable time activity which occurs before or after
the employee’s principal activity. 29 U.S.C. 254(a)(2). Here, it
is clear that the service technicians’ principal activity is serv-
ing and repairing Sears’ appliances and that the work place is
located in the various customers’ homes.

The implementing regulations to the Portal-to-Portal Act
further provide that commuting to and from work, even when
the work site varies from day to day, is not part of the workday.

An employee who travels from home before his
regular workday and returns to his home at the end
of the workday is engaged in ordinary home to
work travel which is a normal incident of employ-
ment. This is true whether he works at a fixed loca-
tion or at different job sites. Normal travel from
home to work is not work time.

29 C.F.R. Section 785.35 (emphasis added).
In Reich v. N.Y. City Transit Auth., 45 F.3d 646 (2d Cir.

1995), the Court commented: “The Portal-to-Portal exemp-
tions properly protect employers from responsibility for

commuting time and for relatively trivial, non-onerous
aspects of preliminary preparation, maintenance and clean
up.” Id. at 651.

In 1996, Congress enacted the Employee Commuting
Flexibility Act which added the following language to
Section 4 (a) of the Portal-to-Portal Act, 29 U.S.C. 254(a):

For purposes of this subsection, the use of an
employer’s vehicle for travel by an employee and
activities performed by an employee which are
incidental to the use of such vehicle for commuting
shall not be considered part of the employee’s prin-
cipal activities if the use of such vehicle for travel
is within the normal commuting area for the
employer’s business or establishment and the use
of the employer’s vehicle is subject to an agree-
ment on the part of the employer and the employee
or representative of such employee.

29 U.S.C. 254(a).
Thus, commuting to and from work in a company-provid-

ed vehicle is not a compensable “principal activity” under
the Act so long as: (1) the use of the vehicle was within the
normal commuting area for the employer’s business or
establishment and (2) the use was subject to an agreement or
understanding on the part of the employer and employee.
Here, Sears’ HDP meets both of these requirements.

The Court notes that the HDP provisions are part of the
technicians’ collective bargaining agreement. Further, these
technicians can choose to drive their own vehicles or take
public transportation or other private means to a reporting
location, in which case the commute is not compensable
even if it exceeds thirty-five (35) minutes. It would appear
that the HDP benefits the technicians who choose it or they
would simply choose to use other means of transportation
and pay the attendant travel expenses. This in no way
appears to be a situation where an employer has imposed
burdensome conditions to the detriment of a worker in an
unequal bargaining position.

For all of the foregoing reasons, the Court properly grant-
ed Defendant’s Motion for Summary Judgment and denied
Plaintiffs’ Motion for Summary Judgment.

In the Statement of Matters Complained of on Appeal,
Plaintiffs also argue that the trial court erred when it sus-
tained Defendants’ Preliminary Objections and dismissed
Counts I, II and III of Plaintiffs’ Amended Complaint in
Caiarelli, et al. v. Sears, Roebuck & Co., et al. at GD03-001735
by Order of January 7, 2005 and by sustaining Defendants’
Preliminary Objections and dismissing Counts I, II and III of
Plaintiffs’ Amended Complaint in Albertini, et al. v. Sears,
Roebuck and Co., et al. at GD07-019720 by Order dated
January 22, 2008. The Court has already set forth its ration-
ale for sustaining those Preliminary Objections and dismiss-
ing the individual Defendants in its Opinion dated January 7,
2005 at GD03-1735 a copy of which is attached hereto.

BY THE COURT:
/s/Horgos, J.

OPINION
Horgos, J., January 7, 2005—Plaintiffs are repair service

associates for Defendant, Sears, Roebuck & Co. (Sears).
Plaintiffs filed a Complaint in civil action as a class action seek-
ing damages for wages that Sears has allegedly failed to pay
Plaintiffs for work performed for Sears. The individual
Defendants, Alan J. Lacy and Lyle G. Heidemann, are corpo-
rate officers of Sears and are named only in Count I of the
Complaint. Plaintiffs’ three count Complaint sets forth claims
for violation of the Wage Payment and Collection Law (WPCL),
43 P.S. Section 260.1 et seq., Breach of Contract and Accounting.
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Defendant filed Preliminary Objections to Plaintiffs’
Complaint arguing, inter alia, that Plaintiffs failed to state a
claim under the WPCL because Plaintiffs did not allege the
existence of an employment agreement between Plaintiffs and
Sears which is necessary to prove a violation of the WPCL.
This Court agreed and sustained Defendants’ Preliminary
Objections to Count I, Violation of Wage Payment and
Collection Law based on legal insufficiency and Plaintiffs
were granted 30 days to file an Amended Complaint.

Plaintiffs timely filed an Amended Complaint to which
they added a fourth count alleging that Sears has also violat-
ed Pennsylvania’s Minimum Wage Act. Count I was also
amended to include the following paragraph:

At all times relevant to this complaint, the plaintiffs
worked for the defendants under a contract of
employment wherein the defendants agreed to pay
the plaintiffs for their work at a particular hourly
rate for each hour that the plaintiffs worked.
(Amended Complaint, paragraph 56.)

In all other respects, the Amended Complaint is a verbatim
recitation of the corresponding sections of the original
Complaint.

Defendants again filed Preliminary Objections arguing,
inter alia, that Counts I, II and III of the Amended Complaint
are legally insufficient on their face to state a cause of action
and must be dismissed. This Court agrees and will enter an
Order sustaining Defendants’ Preliminary Objections to
Counts I, II and III for the reasons set forth herein.

Pennsylvania courts have consistently held that the
WPCL provides a statutory remedy when the employer
breaches a contractual obligation to pay earned wages. The
act does not create a substantive right to compensation. “The
contract between the parties governs in determining
whether specific wages are earned.” Weldon v. Kraft, Inc.,
896 F.2d 793, 801 (3d Cir. 1990). In order to recover under the
WPCL, it is first necessary to show the employee’s contrac-
tual right to compensation. Antol v. Esposto, 100 F.3d 1111,
1117 (3d Cir. 1996).

In the context of the application of the WPCL, the ques-
tion is not whether the employee may be entitled to compen-
sation for services rendered. The question is whether the
employee has a contractual right to compensation. The
WPCL is not the exclusive remedy provided for the collec-
tion of wages in Pennsylvania. Todora v. Jones & Laughlin
Steel Corp., 304 Pa.Super. 213, 450 A.2d 647 (1982). The
WPCL did not change or supplant common law rights of
action or other statutory remedies. Id. 450 A.2d at 650. To
deny a remedy under the WPCL is not to deny a remedy
under other statutory or common law remedies. In fact, in
Count IV Plaintiffs have set forth an allegation of a violation
of the Pennsylvania Minimum Wage Act of 1968, 43 P.S.
333.01 et seq., which will proceed.

Because Plaintiffs have failed to state a cause of action on
which relief may be granted under the WPCL, the claims
against Sears and the two individual Defendants in Count I
must be dismissed.

Defendants have also preliminarily objected to Count II,
Breach of Contract, on the basis of legal insufficiency. Again,
Plaintiffs have failed to allege the existence of a particular
contract or contracts by setting forth the elements or terms
of the contract or circumstances of the contract. It is still not
known if the alleged contract or contracts were express,
implied, oral or written.

Pa. R.C.P. 1019(a) requires that:

(a) The material facts on which a cause of action or
defense is based shall be stated in a concise and

summary form.

Rule 1019(h) further provides:

(h) When any claim or defense is based upon an
agreement, the pleading shall state specifically if
the agreement is oral or written.

Rule 1019(i) provides that when the claim is based upon a
writing, a copy of the writing or a material part thereof, must
be attached to the Complaint.

Plaintiffs were given an opportunity to amend the
Complaint and correct the deficiency in pleading an agree-
ment if such correction could be made. Plaintiffs have failed
to remedy this defect, however, and the breach of contract
claim must be dismissed.

Count III of Plaintiffs’ Amended Complaint sets forth a
claim for an Accounting which is based on Counts I and II
which have been dismissed. Accordingly, Defendants’
Preliminary Objection to Count III of Plaintiffs’ Complaint is
sustained and Count III is dismissed.

Defendants have also filed a Preliminary Objection to
Plaintiffs’ request in Count IV for an accounting under the
Minimum Wage Act on the grounds of legal insufficiency.
Count IV, however, asks only for a “full accounting of all
wages that are and were due…that the defendant wrongfully
and unlawfully failed to record.” (Amended Complaint,
paragraph 77). There is no compelling reason to dismiss this
request within the Count under the Minimum Wage Act and
the Court will not do so.

In conclusion, the Court will enter an Order sustaining
Defendants’ Preliminary Objections to Counts I, II and III of
Plaintiffs’ Amended Complaint. The individual Defendants
named in Count I only are therefore dismissed from this
case. Defendants’ Preliminary Objection to Count IV of
Plaintiffs’ Amended Complaint will be denied.

ORDER OF COURT
AND NOW, this 7th day of January, 2005, upon consider-

ation of the Preliminary Objections to Plaintiffs’ Amended
Complaint, oral argument thereon and the submission of
briefs by the parties, it is hereby ORDERED, ADJUDGED
and DECREED that Defendants’ Preliminary Objections to
Counts I, II and III of Plaintiffs’ Amended Complaint on the
grounds of legal insufficiency are sustained and Counts I, II
and III are dismissed with prejudice. The individual
Defendants named in Count I only are dismissed from the
case. Defendants’ Preliminary Objection to Count IV of
Plaintiffs’ Amended Complaint is denied.

BY THE COURT:
/s/Horgos, J.

Lynda R. Smith v.
Con-Way, Inc., and jointly, severally or
separately, Consolidated Freightways

Corporation of Delaware
Demurrer—Worker’s Compensation Exclusivity Provision

1. Plaintiff sued her husband’s employers for fraudulent
misrepresentation, misuse of courts and other claims relat-
ing to the employers’ denial of Worker’s Compensation Act
claims and subsequent defense of legal proceedings relating
to the claims.

2. Employers’ preliminary objections, filed before
answering the complaint, were timely. Plaintiff ’s improper
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filing of a summary judgment motion prior to the filing of the
preliminary objections did not prohibit the filing of the pre-
liminary objections.

3. The exclusivity provision of the Worker’s
Compensation Act bars all claims of an employee’s spouse
concerning work-related injuries, including claims relating
to the employers’ defense of a Worker’s Compensation Act
claim.

(Kenneth M. Argentieri)

Mary Ellen Chajkowski for Plaintiff.
David McQuiston for Defendant.

No. GD 07-027516. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Scanlon, J., May 19, 2008—Plaintiff, Lynda R. Smith,

(hereinafter “Appellant”), appeals this Court’s Order of
March 3, 2008, which sustained the Preliminary Objections
in the nature of a Demurrer filed by Defendants, Con-Way,
Inc., and jointly, severally or separately, Consolidated
Freightways Corporation of Delaware, (hereinafter
“Appellees”) thereby dismissing all Counts contained in
Appellant’s Complaint.

At the same time I denied the Preliminary Objections of
Appellant to the Appellees’ Preliminary Objections.
Appellant contended that because there was a pending
Motion for Summary Judgment that there was no jurisdic-
tion to hear the underlying Preliminary Objections. This
appeal followed.

In her Statement of Matters Complained of on Appeal,
Appellant raises the following five issues:

1. Whether trial court lacked jurisdiction to sustain
demurrer defenses filed by Appellee’s untimely
preliminary objection, where a Rule 1035.3 Motion
for Summary Judgment filed by Appellant was
pending argument?

2. Whether trial court committed an error of law by
dismissing all counts?

3. Whether trial court was arbitrary and capricious
in light of Appellant’s undisputed allegation of
Appellee record perjury and obstruction?

4. Whether trial court abused its discretion by fail-
ing to construe allegations of Appellee’s record
perjury and obstruction in favor of Appellant?

5. Whether Appellee’s untimely preliminary objec-
tions failed to conform to law or rule of court?

Appellant, the wife of a thirty year employee of the
Appellees, brought this action seeking relief under sepa-
rate counts for “Fraudulent Misrepresentation,” “Misuse
of the Courts,” “Unjust Enrichment,” and “Infliction of
Emotional Distress.” As set forth in the Complaint, the
genesis of her claims was Appellees denial, and then sub-
sequent defense of her husband’s claims under the
Pennsylvania Worker’s Compensation Act (The Act), or
an injury he allegedly sustained in the course and scope
of his employment. The standards for sustaining prelimi-
nary objections in the nature of a demurrer were enunci-
ated by our Pennsylvania Supreme Court in Gekas v.
Shapp, 469 Pa. 1, 364 A.2d 691 (1976). The standards are
strict and essentially require “that the Plaintiff ’s com-
plaint indicate on its face that the claim cannot be sus-
tained, and the law will not permit recovery…if there is
any doubt, this should be resolved in favor of overruling
the demurrer.”

Because all of Appellants claims in the Complaint arise
originally from her husband’s alleged work injury, the claims
are subject to the exclusivity clause of “The Act.” 77 P.S.
§303(a) expressly precludes injured employees and their
spouses and families from filing civil actions against
employers for work-related injuries. For this reason alone,
the demurrer would be sustainable.

As to the specifics of the first and fourth matters com-
plained of by Appellant, the Preliminary Objections were
appropriately and timely filed. No Answer to the Complaint
had been filed by Appellees by the twentieth day after serv-
ice, nor had Appellee filed for a default judgment under Pa.
R.C.P. 237.1 with the appropriate ten-day notice. Appellant
chose instead to file a Summary Judgment Motion seeking
some relief. There is no provision in our Rules of Court pro-
hibiting the filing by Appellee of Preliminary Objections,
whereas it is clear there was no basis for the Summary
Judgment Motion.

The second and third issues raised deal with the merits of
the decision to sustain the demurrer. An analysis of the alle-
gations of the four counts of the Complaint is thus required.

With regard to the allegations in support of each Count,
they are frivolous at best. Appellant takes issue with the
manner in which her husband’s worker’s compensation
claim was defended by Appellees. Specifically, she charges
among other things that the Appellees did not arrange for an
independent medical exam; did not perform a vocational
rehabilitation assessment; did not arrange for alternative
employment for her allegedly disabled husband; chose to lit-
igate for years because there are caps on their liability under
the provisions of the Act; and did not respond to all briefs or
other filings of Appellee. That the defense presented to the
compensation claim is thus based upon false representa-
tions, or that Appellees might be unjustly enriched, or that
she might be entitled to some form of relief as a result there-
of, are not claims recognized by our courts even if the alle-
gations are true.

She also asserts that the claims for counsel fees advanced
by the Appellees in defense of the repetitive claims and
appeals, following the denial of benefits by the first Workers
Compensation Judge, were in some way a “misuse” of the
courts. The record of the claims and appeals can be found on
dockets of the Pennsylvania Commonwealth Court, the
Pennsylvania Supreme Court and the Supreme Court of the
United States. More to the point though, is that the claims
made by Appellees were against her husband for counsel
fees for the defense of frivolous appeals and re-filings and
not against this Appellant.

Lastly, she claims entitlement to relief for infliction of emo-
tional distress because she witnessed her husband’s struggle
with his physical injury and his frustration in the pursuit of
justice on his worker’s compensation claim; her husband was
forced to secure payment of medical bills through the
Veteran’s Administration instead of having them paid under
worker’s compensation; and that the lifestyle of the family
was altered by the injury to husband. These claims are specif-
ically subject to the aforementioned exclusivity clause. See
Urban v. Dollar Bank, 725 A.2d 815 (Pa.Super. 1999).

Accepting as true all the allegations of the four counts of
the Complaint, together with all inferences reasonably
deducible therefrom, the claims of Appellant cannot be sus-
tained. Our law does not recognize a claim based upon these
assertions.

For all the foregoing reasons, the Order of March 3, 2008,
should be AFFIRMED.

BY THE COURT:
/s/Scanlon, J.

Dated: May 19, 2008
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The Huntington National Bank, Successor
by Merger to Sky Bank, Successor by

Merger to Pennsylvania Capital Bank v.
James R. Apple

Sheriff ’s Sale—Motion to Set Aside Writ of Execution

1. Bank obtained judgment on a mortgage debt. Bank then
assigned the judgment prior to obtaining a writ of execution
on the judgment. Defendant sought to stay the sheriff ’s sale
due to a defective writ.

2. Rule 2004 allows an original plaintiff to continue an
action even if plaintiff transfers interest in the matter while
an action is pending. Rule 2004 does not apply after the entry
of a judgment.

3. Rule 2002 requires that all actions be prosecuted by
and in the name of the real party in interest. After a judg-
ment has been entered, only the real party in interest can
execute on the judgment.

4. In this case, the court postponed the sheriff ’s sale
rather than striking the defective writ because the defect in
the writ could be cured by obtaining a writ under the proper
party’s name.

(Kenneth M. Argentieri)

Brian B. Dutton and Joseph A. Fiddler for Plaintiffs.
Joel E. Hausman for Defendant.

GD No. 07-24839. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., January 29, 2009—Defendant has filed a

“Motion to Set Aside Execution and Writ.” As the Court
understands the Motion, Defendant says that Plaintiff, The
Huntington National Bank (“the Bank”), which praeciped for
the issuance of the Writ and seeks to execute upon it, is and
was without authority to do so.

The basis for Defendant’s argument is that the Bank
assigned all its interest in the underlying judgment on a
mortgage debt to a third party prior to the issuance of the
Writ. As a result, Defendant contends, the Writ is defective
and execution may not proceed. Defendant argued also that
Pa. R.C.P. 2002 is applicable, not Pa. R.C.P. 2004, which the
Bank relies on.

The Bank argues that the Rules of Court override the case
upon which Defendant relies, Butler Fair and Agricultural
Association v. Butler School District, 389 Pa. 169, 132 A.2d 214
(1957), and that Pa. R.C.P. 2004 and the Supreme Court’s deci-
sion in Cole v. Price, 566 Pa. 79, 778 A.2d 621 (2001) govern.1

Butler Fair is quite interesting and the Opinion of Justice
Jones is extremely clear. The facts are not on all fours with
the instant case, but the legal principles discussed do pertain
here. All parties in Butler Fair had appealed. We will refer to
them as the Association, its Assignee, and the School
District. The factual background involved a judgment “on
award of viewers in condemnation of real estate” assigned
by the Association to the Assignee. The Assignee then sought
to enforce the judgment. (The School District had con-
demned the Association’s real property via an action in emi-
nent domain.) Three orders were entered in Common Pleas
and the cases were consolidated for appeal. The Association
and the Assignee appealed from orders in two of the cases
denying them payment and the School District appealed
from an order denying its interpleader petition.

The Supreme Court had a variety of issues to review. One
was virtually the same as here, whether an assignee of a
judgment is the “real party in interest” who is entitled to
payment of the judgment. The Supreme Court held:

When this judgment was assigned it divested the
assignor of all its interest of the assignor in the
judgments and its incidents. Chambers, as
assignee, became the real party in interest and in
him was vested the power to control the action or
discharge the cause of action which was being
enforced by his suit. The assignment of this judg-
ment gave to Chambers, as assignee, the right to
employ every remedy available as a means of
enforcing the judgment. The “plaintiff” in a judg-
ment under the statutory provisions is the “real
party of interest.” Chambers as the “real party in
interest” had the right under this statute to enforce
payment of his judgment against the school district.

As we indicated earlier, Plaintiff relies on Cole, which
involved a motion to dismiss an action and has nothing to do
with post-judgment matters. In Cole, the action was com-
menced in Magistrate’s Court. The debtor sought to dismiss
the action when it reached the Court of Common Pleas,
based on the debtor’s contention that an assignment
deprived the original plaintiff of the right to continue to
prosecute the action when it was appealed to Common Pleas.
The assignment had been made after the Magistrate Court
proceeding began but before the case reached Common
Pleas. The Supreme Court in Cole held that, under Pa. R.C.P.
2004, “an action [emphasis added] can proceed in the name
of the original plaintiff” if an assignment to a third party was
made while the action was pending. (566 Pa. at 80, 778 A.2d
at 621.) As a result, the Court ruled that the action should not
have been dismissed.

We conclude that neither Rule 2004 nor Cole addresses
the effect of the completion of the action, by the entry of a
judgment. Rather, Rule 2002 and Butler Fair apply. It seems
to us that logic requires that, once the action is no longer
pending, only the real party in interest (the Assignee) may
seek to execute on the judgment. Rules 2004 and 2002 are
fully quoted below:

Rule 2004. Transfer of Interest in Pending Action

If a plaintiff has commenced an action in his or her
own name and thereafter transfers the interest
therein, in whole or in part, the action may contin-
ue in the name of the original plaintiff, or upon
petition of the original plaintiff or of the transferee
or of any other party in interest in the action, the
court may direct the transferee to be substituted as
plaintiff or joined with the original plaintiff.

Rule 2002. Prosecution of Actions by Real Parties
in Interest. Exceptions

(a) Except as otherwise provided in clauses (b), (c)
and (d) of this rule, all actions shall be prosecuted
by and in the name of the real party in interest,
without distinction between contracts under seal
and parol contracts.

(b) A plaintiff may sue in his or her own name
without joining as plaintiff or use-plaintiff any per-
son beneficially interested when such plaintiff

(1) is acting in a fiduciary or representative
capacity, which capacity is disclosed in the cap-
tion and in the plaintiff ’s initial pleading; or

(2) is a person with whom or in whose name a
contract has been made for the benefit of another.

(c) Clause (a) of this rule shall not apply to actions
where a statute or ordinance provides otherwise.
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(d) Clause (a) of this rule shall not be mandatory
where a subrogee is a real party in interest.

(Emphasis added.)

The Bank does not fall within the exceptions described in
Rule 2002. Furthermore, Cole does not apply to the facts
here. Had there been an assignment prior to the entry of
judgment, the instant action could properly have proceeded
“in the name of the Assignor,” i.e. the caption need not have
been corrected where the assignment occurred while the
case was pending. However, Defendant points out, and we
agree, that after judgment has been entered, only the real
party in interest, i.e. the Assignee, may execute upon it or
take any other action relative to the judgment.

There is nothing in Cole that overrules the holding in
Butler Fair, nor does Rule 2004 have anything to do with that
holding. Cole and Rule 2004 apply to pending actions. Butler
Fair applies to the judgment stage and after. The instant case
is controlled by Butler Fair and Rule 2002. Defendant’s
Motion must be granted.

However, we will first merely postpone the Sheriff ’s Sale
rather than entering a final order striking the defective writ.
The defect asserted and found can be cured. It is also possi-
ble, if unlikely, that Butler Fair has been overruled. The post-
ponement will allow counsel to research that point. We also
note that the Assignor and the Assignee, related entities,
might prefer to take whatever action Defendant says should
have been done prior to obtaining the Writ of Execution in
dispute. We have provided in the attached Order that such
action shall not be affected by the stay and may proceed at
the option of the Plaintiff ’s Assignee.

If any other issues arise in the mind of either party relat-
ed to the actual setting aside of the execution and striking of
the writ, they may be brought to the Court’s attention by
motion or supplemental motion, with supporting briefs, no
later than February 10, 2009. Counsel may self-schedule this
to suit their mutual convenience, but the Court must have
copies of all motions and briefs by 4:00 p.m. on February 10,
2009. We will then make a final ruling on the Motion or will
ask for additional argument. If nothing further is submitted,
we will enter a final order granting the relief Defendant
requested.

BY THE COURT:
/s/Friedman, J.

Dated: January 29, 2009

ORDER OF COURT
AND NOW, to-wit, this 29th day of January 2009, after

consideration of Defendant’s Motion to Set Aside Execution
and Writ and the arguments of counsel, the Court being will-
ing to receive additional information and, possibly, addition-
al argument by counsel, it is therefore hereby ORDERED as
follows:

1. The Sheriff ’s Sale set for February 2, 2009 is
hereby postponed to Monday, April 6, 2009, without
the need for further notice or advertising so long as
the Sheriff announces this postponement at the
February 2, 2009 sale.

2. All proceedings shall be stayed except that
Plaintiff ’s Assignee may seek to obtain a judgment
in its own name if that has not yet been accom-
plished, and, further, the stay herein shall not bar
the Assignee from seeking a writ of execution in its
own name and proceeding thereunder. We note that
the purpose of this stay is to bar the Plaintiff from
having the property sold at Sheriff ’s Sale pending
the Court’s final ruling on Defendant’s Motion.

BY THE COURT:
/s/Friedman, J.

1 We note that Butler Fair precedes Cole by 44 years.
However, we have observed on other occasions that older
cases are not necessarily weakened by the passage of time.
Rather, the memory of their valid holdings sometimes dims.

Commonwealth of Pennsylvania v.
T. Colm McWilliams

Private Criminal Complaint—Standard of Review

1. When a district attorney disapproves of a private crim-
inal complaint based on policy considerations, the standard
of review to be applied by a trial court is abuse of discretion.

2. An abuse of discretion applied when reviewing the dis-
trict attorney’s disapproval of a private criminal complaint
recognizes the limitations on judicial power to interfere with
the district attorney’s discretion in these kinds of decisions.

3. In order to prove the district attorney abused his discre-
tion in disapproving a private criminal complaint, the com-
plainant must establish the district attorney acted in bad faith.

4. Complainant failed to demonstrate that the District
Attorney’s decision to disapprove of the private criminal com-
plaint was in fact rendered in bad faith, and therefore fails to
establish that the District Attorney abused its discretion. The
Complainant’s petition is dismissed as it is without merit.

(Laura A. Meaden)
Cathy Misko for the Commonwealth.
Jeffrey Hulton for the Complainant.

No. MD 1723-2008. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., December 31, 2008—On April 16, 2008, a

Petition for the Review of Allegheny County District
Attorney’s Disapproval of a Private Criminal Complaint pur-
suant to PA. R. Crim. P. 506 was filed on behalf of
Complainant/Victim, Frank R. Zokaites, against Mr.
McWilliams. A hearing was held before this Court on April
30, 2008. On May 5, 2008, this Court affirmed the Allegheny
County District Attorney’s Disapproval of a Private Criminal
Complaint. On June 4, 2008, a Notice of Appeal was filed on
behalf of Mr. Zokaites.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Concise Statement of Matters Complained of on Appeal on
October 2, 2008, from which the following is taken verbatim:

1) This Honorable Court erred and abused its dis-
cretion in denying Mr. Zokaites’ Petition for Review
of the Allegheny County District Attorney’s
Disapproval of a Private Criminal Complaint.

2) The Petition averred, in pertinent part, that:

(a) On April 2, 2007, Zokaites filed a writ of exe-
cution on real property located at 660 Washington
Boulevard, Pittsburgh PA 15228 and personalty
contained therein to collect his judgment;

(b) Subsequently, McWilliams, on behalf of
Molly Branigans, Pittsburgh, LLC, (“Molly
Branigans”) filed a goods claim indicating that
all of the personalty within the aforesaid prem-
ises is the property of Molly Branigans. The
goods claim was sustained by the Allegheny
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County Sheriff. Molly Branigans is another enti-
ty in which McWilliams is a principle;

(c) On September 6, 2007, Pittsburgh Irish Pubs
filed for Chapter 11 bankruptcy relief in the
Western District of Pennsylvania. McWilliams,
who has not filed for bankruptcy, owns 20.05%
of the outstanding member interests in
Pittsburgh Irish Pubs, LLC and 20.05% of the
outstanding member interests in Molly
Branigans, LLC. Both of these entities are limit-
ed liability companies that were incorporated in
the Commonwealth of Pennsylvania;

(d) During a deposition that was taken in the
aforesaid bankruptcy matter, McWilliams testi-
fied that most of the personalty located within
the aforesaid premises was the property of
Pittsburgh Irish Pubs;

(e) The undersigned counsel appeared at the
Office of The District Justice and met with the
Assistant District Attorney Office for the
Purpose of filing private criminal complaint
against McWilliams for his perjury at the depo-
sition pursuant to Pa. R. Crim. P. 506. The
Assistant District Attorney would not approve
the complaint.

3) Perjury and the defrauding of creditors are seri-
ous matters that undermine the entire judicial
process and thus cannot be tolerated.

4) The evidence is clear of McWilliams’s multiple
perjurious statements that were falsely made
under oath.

5) The District Attorney’s Office, in the case of
Commonwealth v. Jeffery Robinson, CC.
200311246, accepted for prosecution, a privately
filed criminal complaint, with far less egregious
conduct alleged on the part of the defendant and
with far less harm suffered by the alleged victim.

6) This Honorable Court erred and abused its dis-
cretion in permitting the District Attorney’s Office
to randomly decide which victims are entitled to
protection, especially as in this case, the District
Attorney provided the Court with no valid reason
for its refusal to prosecute this case.

REVIEW OF THE DISTRICT ATTORNEY’S
DISAPPROVAL OF A PRIVATE CRIMINAL COMPLAINT

The complainant alleges that this Court abused its discre-
tion in denying his Petition for Review of the Allegheny
County District Attorney’s Disapproval of a Private Criminal
Complaint. The Commonwealth contends that the private
complaint was denied due to policy concerns and a lack of
public interest in the matter. When a district attorney disap-
proves of a private criminal complaint based on policy con-
siderations, the standard of review to be applied by a trial
court is abuse of discretion. In re Wilson, 879 A.2d 199, 215
(Pa.Super. 2005). “This deferential standard recognizes the
limitations on judicial power to interfere with the district
attorney’s discretion in these kinds of decisions.” Id. “In the
Rule 506 petition for review, the private criminal com-
plainant must demonstrate the district attorney’s decision
amounted to bad faith, fraud or unconstitutionality.” Id.

Therefore, great deference is given to the district attor-
ney when reviewing a Disapproval of a Private Criminal
Complaint based on policy considerations. In order to prove
abuse of discretion, the complainant must establish that the

District Attorney acted in bad faith when denying the private
complaint. In this case, the complainant failed to demon-
strate that the District Attorney’s decision to disapprove of
the private criminal complaint was in fact rendered in bad
faith and therefore fails to establish that the District
Attorney abused its discretion. Thus, the complainant’s
claim that this Court abused its discretion in denying the
complainant’s petition is without merit.

Based on the foregoing, the Defendant’s issues raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.

Commonwealth of Pennsylvania v.
Jomar Laniel Mosby

Sufficiency of Evidence

1. Unlike a claim that a verdict is against the weight of the
evidence, a claim that the evidence is insufficient to support
the verdict may be raised for the first time on appeal. Pa. R.
Crim. P. 606(a)(7)

2. When reviewing the sufficiency of the evidence, the
court is not required to ask itself if it believes the evidence at
the trial established guilt beyond a reasonable doubt. Instead,
it must determine simply whether the evidence believed by a
fact-finder was sufficient to support the verdict.

3. In viewing the evidence in the light most favorable to
the Commonwealth and using all reasonable inferences
drawn therefrom, it is clear the Commonwealth met its bur-
den of proving the elements of the offenses charged beyond
a reasonable doubt with both direct and indirect circumstan-
tial evidence.

(Laura A. Meaden)

Michael Streily for the Commonwealth.
Suzanne M. Swan for Defendant.

No. CC200611126. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 26, 2009—On July 25, 2008, follow-

ing a jury trial, the appellant, Jomar Laniel Mosby, (here-
inafter referred to as “Mosby”), was found guilty of one
count of aggravated assault of his victim, Shaitisha
Campbell, (hereinafter referred to as “Shaitisha”). Mosby
was found not guilty of the charge of aggravated assault as it
applied to the other alleged victim, Nancy Campbell, mother
of Shaitisha Campbell, and not guilty of the charge of unlaw-
ful restraint of Shaitisha. A presentence report was ordered
and after receipt and review of that report, Mosby was sen-
tenced to a period of incarceration of not less than four nor
more than eight years, to be followed by a period of proba-
tion of five years, during which he is to have no contact with
the victim, he is to enroll and complete anger management
classes, to have a drug and alcohol evaluations performed,
and also to undergo random drug screening.

Mosby did not file any post-sentencing motions but,
rather, filed a timely appeal to the Superior Court and he was
directed pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b) to file a concise statement of matters
complained of on appeal. In that statement Mosby has raised
one issue, that being his contention that the evidence was
insufficient to support the verdict.

On June 23, 2006, the victim, Shaitisha and her mother,
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Nancy Campbell had planned to go to a birthday celebration for
Shaitisha’s uncle, which was being held at Lee Tuck’s Bar in the
West End of the City of Pittsburgh. June 24 was Mosby’s birth-
day and he wanted to go to Art’s Tavern to celebrate. Shaitisha
drove Mosby to Art’s Tavern and dropped him off and she and
her mother went to her uncle’s birthday celebration.

Around midnight Shaitisha called Mosby and told him
that the party was over and that she would pick him up so
that they could go to the Flamingo Bar, which was located in
the Hill District Section of the City of Pittsburgh. She, her
mother and Mosby stayed at that bar until closing time.
Shaitisha and her mother left the bar and were waiting out-
side for Mosby to leave the bar so that they could go home.
While they were waiting for Mosby, Shaitisha and her moth-
er were talking to a group of men who invited them to attend
a cookout later that day. While Shaitisha was talking with
several of these young men, Mosby walked around the cor-
ner of the bar, over to the group of men, and then punched
one of them. A fight then broke out which was only broken
up by the security guards who were employed by the
Flamingo Bar. Shaitisha, her mother and Mosby then got in
her car and she drove them back to her mother’s house.

During the ride back to her mother’s house, Shaitisha was
yelling at Mosby for getting involved in that fight and potential-
ly putting all of them at risk of getting hurt. Shaitisha recalled
that her mother wanted to go back into the West End to visit
another after hours bar and she refused to take her to that bar.
At that point her mother decided that she would walk to the bar.
The last thing that Shaitisha recalled was that she and Mosby
were sitting in the car still arguing about the fact that he had
gotten into the fight at the Flamingo Bar. The next thing that she
recalls is waking up in a hospital several days later.

Nancy Campbell, when her daughter refused to drive her
to the West End, decided that she would walk to her ultimate
destination. After she had gone approximately three blocks,
she decided to turn around and go back to her house. As she
approached Shaitisha’s car, she noticed that both the driver
and front seat passenger doors were open and that nobody was
in the car or anywhere near the car. She began to call out
Shaitisha’s name but she got no response. While she was call-
ing out her daughter’s name, she was grabbed from behind by
Mosby who told her that Shaitisha had fallen and hit her head.
Nancy Campbell went into her house and was about to call the
police when Mosby took the phone away from her. Mosby then
left her residence, got into Shaitisha’s car and drove it around
the block to the rear alleyway. Mosby got out of the car, pulled
some weeds aside and Nancy Campbell, who had run after the
car, saw her half-naked daughter lying on the ground. Nancy
Campbell then went to the car, grabbed the keys, and was
attempting to throw them away so that Mosby could not get
the car, when he choked her until she passed out. When she
regained consciousness, there was no one there.

Mosby testified that after they had returned to Nancy
Campbell’s house, he and Shaitisha were still arguing about the
fact that he had gotten involved in the fight at the Flamingo
Bar. He confirmed the fact that Nancy Campbell had decided
to walk to the West End and after she had left, Shaitisha got out
of the car, went to her mother’s house and began pounding on
her door, yelling her mother’s name. Mosby stated that he
attempted to calm Shaitisha down and get her to stop yelling
when he tugged at her shirt from behind and she then fell for-
ward on her face. He went to pick her up and then he fell on
top of her, causing her to strike her head a second time. He
then picked her up, put her in the car and then told Nancy
Campbell when she returned to her residence, that he was
going to take her to the hospital to get treatment. Rather than
going to the hospital, which was less than a five minute drive,
he drove to his mother’s apartment located in Crawford Village

in McKeesport, approximately one-half hour away.
Although the incident which caused Shaitisha’s injuries

occurred at approximately 3:00 a.m., the paramedics were not
called until approximately 5:45 a.m. When the paramedics
arrived at Apartment 6A in Crawford Village, they observed
Shaitisha curled up on her right side in a fetal position. She
was in obvious distress and Robert Turpak, a paramedic with
the McKeesport Ambulance Rescue Service, noticed a large
abrasion that extended from her forehead past her ear, and
also noticed that both of her eyes were bulging as a result of
the swelling around her eyes. Turpak made the assessment
that she was in need of immediate attention and wanted to life
flight her to a trauma center but was unable to do so because
the weather conditions did not permit it.

Shaitisha was taken by the paramedics initially to
Presbyterian-University Hospital and then transferred to
Allegheny General Hospital where Dr. Vincente Cortes, a
trauma surgeon, saw her. Dr. Cortes examined her and deter-
mined that she had a severe concussion and blunt force spine
trauma. In addition she had numerous fractures of the nasal
passages, right orbit, and she had bilateral periorbital contu-
sions and subcondral hemorrhaging of both eyes. She also
had significant skin abrasions of her torso and extremities.
He also made note of the fact that she had diffuse swelling of
her entire scalp, which could only have been caused by mul-
tiple blows to the head. Dr. Cortes also noted that she was
comatose and did not regain consciousness until several
days into her stay in the hospital, which lasted five days.

The only issue asserted by Mosby in his current appeal is
that the evidence was insufficient to support the verdict that
was rendered in this case. Unlike a claim that the verdict is
against the weight of the evidence, a claim that the evidence
is insufficient to support the verdict may be raised for the first
time on appeal. Pennsylvania Rule of Criminal Procedure
606(a)(7).1 See also, Commonwealth v. McCurdy, 943 A.2d 299
(Pa.Super. 2008). In Commonwealth v. Ratsamy, 594 Pa. 176,
934 A.2d 1233, 1235-1236 (2007), the Pennsylvania Supreme
Court set forth the standard for reviewing a claim that the evi-
dence is insufficient to support a verdict.

“[T]he critical inquiry on review of the sufficiency
of the evidence to support a criminal convic-
tion…does not require a court to ‘ask itself whether
it believes that the evidence at the trial established
guilt beyond a reasonable doubt.’” Jackson v.
Virginia, 443 U.S. 307, 318-19, 99 S.Ct. 2781, 61
L.Ed.2d 560 (1979) (citation omitted) (emphasis sup-
plied). Instead, it must determine simply whether
the evidence believed by the fact-finder was suffi-
cient to support the verdict. The Superior Court
properly articulated the correct substantive stan-
dard enunciated by this Court for review of a suffi-
ciency of the evidence claim: all of the evidence and
any inferences drawn therefrom must be viewed in
the light most favorable to the Commonwealth as the
verdict winner. Commonwealth v. Widmer, 560 Pa.
308, 744 A.2d 745, 751 (2000). Indeed, the Superior
Court quoted at length from its own opinion in
Commonwealth v. Lambert, 795 A.2d 1010, 1014-
1015 (Pa.Super. 2002), which set forth the proper
substantive standard.FN2

FN2. The standard we apply in reviewing the
sufficiency of evidence is whether, viewing all
the evidence admitted at trial in the light most
favorable to the verdict winner, there is suffi-
cient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable
doubt. In applying the above test, we may not
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weigh the evidence and substitute our judgment
for that of the fact-finder. In addition, we note
that the facts and circumstances established by
the Commonwealth need not preclude every
possibility of innocence. Any doubts regarding a
defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of
fact may be drawn from the combined circum-
stances. The Commonwealth may sustain its
burden of proving every element of the crime
beyond a reasonable doubt by means of wholly
circumstantial evidence. Moreover, in applying
the above test, the entire record must be evalu-
ated and all evidence actually received must be
considered. Finally, the trier of fact while pass-
ing upon the credibility of witnesses and the
weight of the evidence produced, is free to
believe all, part or none of the evidence.

Commonwealth v. Ratsamy, 885 A.2d 1005, 1007
(Pa.Super. 2005) (quoting Lambert, internal cita-
tions and quotation marks omitted).

In viewing the evidence in the light most favorable to the
Commonwealth and using all reasonable inferences drawn
therefrom, it is abundantly clear that the Commonwealth
met its burden of proving the elements of the offenses
charged beyond a reasonable doubt with both direct and cir-
cumstantial evidence.

The uncontradicted evidence offered by both the
Commonwealth and the defense was that Shaitisha, her moth-
er and Mosby had been to a number of bars during the
evening of June 23, 2006, and that Mosby started a fight with
some of the individuals outside of the Flamingo Bar at
approximately 2:30 a.m. In addition, both the Commonwealth
and the defense agreed that when Shaitisha drove her moth-
er and Mosby back to her mother’s house that she and Mosby
were arguing about the fact that he had started the fight and
potentially placed all of them in jeopardy of being hurt by
these other individuals. It was also uncontradicted that
Nancy Campbell wanted to go to another bar and that her
daughter would not drive her there so she decided to walk. It
is at this point that there is a divergence in the testimony as
to how Shaitisha was injured. Shaitisha had no memory of
that event since the next thing that she remembered after
arguing with Mosby was waking up in the hospital several
days after she was assaulted. The Common-wealth, in addi-
tion to presenting the testimony of Nancy Campbell who
observed the after effects of the assault on her daughter, also
presented the testimony of Roobik Begian, who lives in the
same building as Nancy Campbell, who testified that at
approximately 2:30 a.m. on June 24, 2006, he was awakened
when he heard a loud noise. When he went to the window, he
saw two African Americans, one a female and the other a
male, and he saw the male pick up the female and then drop
her to the ground three different times, and each time she hit
her face on the asphalt. In addition to this witness, the
Commonwealth also presented testimony from investigating
officer, Craig Kress, who testified that when he interviewed
Mr. Begian, he was told that Begian observed the male throw-
ing the female to the ground on three different occasions.

Mosby’s explanation as to how Shaitisha sustained her
horrific injuries was incredible. Initially, he only told the
police that he attempted to get her to stop yelling for her
mother when he pulled on her shirt and she fell to the
ground, never mentioning that he had picked her up and
then fell on top of her, causing her to hit the ground again.
The most incredible part of his testimony is that he had no

explanation for the fact that Shaitisha’s torn blouse and
black bra were found in the area where she was assaulted.
Nancy Campbell, her sister-in-law Vicky Campbell and the
paramedic who examined her at Mosby’s mother’s apart-
ment all testified that she was naked from the waist up. The
testimony offered by Mosby’s mother and sister was also
equally incredible since they depicted Shaitisha as being
coherent at the time that they were making an assessment as
to what to do with her. Both the paramedic and examining
physician found her unresponsive and unconscious. Dr.
Cortes further testified that the injuries that she sustained
were as a result of multiple blows to the head.

When examining the evidence in the light most favorable
to the Commonwealth and using any reasonable inferences
drawn therefrom, it is abundantly clear that the Common-
wealth met its burden of proving the elements of the offens-
es charged beyond a reasonable doubt.

Cashman, J.
Dated: January 26, 2009

1 Rule 606. Challenges to Sufficiency of Evidence

(A) A defendant may challenge the sufficiency of the evi-
dence to sustain a conviction of one or more of the offenses
charged in one or more of the following ways: (1) a motion
for judgment of acquittal at the close of the Commonwealth’s
case-in-chief; (2) a motion for judgment of acquittal at the
close of all the evidence; (3) a motion for judgment of acquit-
tal filed within 10 days after the jury has been discharged
without agreeing upon a verdict; (4) a motion for judgment
of acquittal made orally immediately after verdict; (5) a
motion for judgment of acquittal made orally before sentenc-
ing pursuant to Rule 704(B); (6) a motion for judgment of
acquittal made after sentence is imposed pursuant to Rule
720 (B); or (7) a challenge to the sufficiency of the evidence
made on appeal.

(B) A motion for judgment of acquittal shall not constitute an
admission of any facts or inferences except for the purpose
of deciding the motion. If the motion is made at the close of
the Commonwealth’s evidence and is not granted, the defen-
dant may present evidence without having reserved the right
to do so, and the case shall otherwise proceed as if the
motion had not been made. (C) If a defendant moves for
judgment of acquittal at the close of all the evidence, the
court may reserve decision until after the jury returns a
guilty verdict or after the jury is discharged without agree-
ing upon a verdict.

Commonwealth of Pennsylvania v.
Robert Morris Anthony

Brady Violation—Ineffective Assistance of Counsel—PCRA

1. Following a jury trial, Defendant was convicted of
Second Degree Murder, Robbery of a Motor Vehicle,
Receiving Stolen Property, and violations of the Uniform
Firearms Act. He subsequently pled guilty to Kidnapping,
Aggravated Assault, Unlawful Restraint, False
Imprisonment, Criminal Conspiracy and Escape.

2. Defendant shot and killed his robbery victim during a
struggle in the robbery victim’s motor vehicle.

3. Defendant was sentenced to a term of life imprison-
ment for Second Degree Murder, and 3 concurrent terms of
imprisonment of 5 to 10 years each at the Kidnapping,
Robbery and Aggravated Assault charges.
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4. After exhausting his appeals, Defendant filed a Pro Se
Post-Conviction Relief Act Petition, raising 2 claims: a Brady
violation and trial Counsel’s related ineffectiveness, which
the court found meritless.

5. The alleged Brady violation was the failure to disclose
a prosecution witness’s pending criminal cases and the
assumption that he received leniency in sentencing in
exchange for testimony against the Defendant. The witness
had pled guilty and was sentenced prior to the killing of the
victim and over a year prior to the trial of the Defendant.
The Defendant’s mere speculation that the witness was
given leniency is not supported by the record and does not
form a basis for a Brady claim.

6. Defendant’s claim of ineffectiveness of trial counsel is
based on the alleged failure of trial counsel to investigate the
witness’s criminal record and possible favorable treatment in
exchange for testimony. Given the futility of the underlying
claim of a Brady violation, trial counsel could not be ineffec-
tive for failing to investigate and/or raise it at time of trial.

(C. Kurt Mulzet)

Edward H. Scheid for the Commonwealth.
Scott Coffey for Defendant.

No. CC 200216461, 200216531, 200217169, 200217489,
200312158. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 23, 2009—The Defendant has

appealed from this Court’s Order of June 17, 2008, which
dismissed his Amended Post-Conviction Relief Act Petition
without a hearing. A review of the record reveals that the
Defendant has failed to raise any meritorious issues, and,
therefore, this Court’s Order must be affirmed.

The evidence presented at trial established that in the
evening hours of October 21, 2003, the Defendant and
Clinton Peterson were at the home of Deriah Baker. At some
point during the evening, the Defendant told Baker that he
needed money and Ms. Baker replied that she had someone
for him. Baker called her friend, Paul Pusic, and asked him
to come to her home to bring her some milk for her baby,
though the call was a pretense to lure Pusic to her house so
the Defendant could rob him. When Pusic arrived, he went
into Baker’s residence, while the Defendant and Peterson
waited outside for him. When Pusic returned to his car, the
Defendant approached him. The two began to struggle and
Pusic honked the car’s horn. The Defendant fired his gun
twice, killing Pusic. He then threw Pusic’s body out of the
car, got in and drove away. He was eventually apprehended
at the home of his girlfriend and the gun used in the shoot-
ing was found in another bedroom in her residence.

The Defendant was charged with Criminal Homicide,1

Robbery of a Motor Vehicle,2 Receiving Stolen Property,3

Violations of the Uniform Firearms Act: Firearms Not to be
Carried Without a License,4 Robbery,5 Kidnapping,6

Aggravated Assault,7 Unlawful Restraint,8 False
Imprisonment,9 Criminal Conspiracy10 and Escape.11

The Defendant proceeded to trial on the Homicide charge
as well as those charges contained in CC 200217169 and CC
2003 12158. Following a jury trial before this Court in June,
2004, he was convicted of Second Degree Murder and all
remaining charges. He subsequently appeared before this
Court on August 31, 2004 and pled guilty to the remaining
charges contained in CC 200216461 and CC 200217489.

At a sentencing hearing held immediately following the
Defendant’s August 31, 2004 plea hearing, he was sentenced
to a term of life imprisonment at the Second Degree Murder
count, and three (3) concurrent terms of imprisonment of

five (5) to ten (10) years each at the Kidnapping, Robbery
and Aggravated Assault charges at CC 200217489.

The judgment of sentence was affirmed by the Superior
Court on December 1, 2006 and the Defendant’s Petition for
Allowance of Appeal was denied by the Pennsylvania
Supreme Court on June 14, 2007.

On December 4, 2007, the Defendant filed a pro se Post-
Conviction Relief Act Petition. Counsel was appointed to rep-
resent the Defendant and an Amended Petition was filed on
May 8, 2008. After reviewing the merits of the Petition and
the Commonwealth’s answer thereto and giving notice of its
intent to do so, this Court dismissed the Defendant’s
Amended PCRA Petition without a hearing on June 17, 2008.
This appeal followed.

On appeal, the Defendant raises two claims: a Brady vio-
lation and trial counsel’s related ineffectiveness. Both are
meritless.

In order to establish a violation of Brady v. Maryland, 373
U.S. 83 (1963), a defendant “must demonstrate that the pros-
ecution suppressed material exculpatory evidence and, in so
doing, prejudiced appellant…. The prejudice inquiry
requires a showing that the evidence in question was mate-
rial to guilty or punishment and that there is a reasonable
probability that the result of the proceeding would have been
different but for the alleged suppression of the evidence.”
Commonwealth v. Dennis, 950 A.2d 945, 966 (Pa. 2008).

The Defendant now alleges that the Commonwealth com-
mitted a Brady violation by failing to disclose Clinton
Peterson’s pending criminal cases and the fact that he received
leniency in sentencing in exchange for his testimony against
the Defendant.12 Promises of leniency towards a witness in
exchange for their testimony must be disclosed, as they are
“relevant to the witness’s credibility,” Commonwealth v.
Strong, 761 A.2d 1167, 1171 (Pa. 2000), but a defendant’s “mere
assumption that such a promise…must have been made is not
sufficient to establish that such an agreement in fact existed.”
Commonwealth v. Champney, 832 A.2d 403, 412 (Pa. 2003).
Close examination of the record reveals that the Defendant’s
claim that Peterson received favorable treatment is simply a
“mere assumption” and requires no relief.

On November, 12, 2002, Peterson was arrested and
charged with two (2) Violations of the Controlled Substance,
Drug, Device and Cosmetic Act: one (1) Possession with
Intent count and one (1) misdemeanor Possession of a
Controlled Substance count. On April 28, 2003 – before the
killing of Mr. Pusic even occurred – Peterson appeared
before this Court, plead guilty to the Possession count, and
was sentenced to a one (1) year term of probation. On
January 24, 2004, Peterson appeared before this Court on a
probation violation, at which time this Court sentenced him
to time served and closed interest.

The Defendant was not brought to trial until June, 2004,
over a year after Peterson pled and was sentenced, and
almost six (6) months after this Court closed interest. Under
these circumstances, there does not exist any reasonable
argument that the Commonwealth offered Peterson leniency
in exchange for his testimony against the Defendant – had
they done so, Peterson’s case would have been continued
until after the Defendant’s trial so his cooperation could be
assured. The Defendant’s mere speculation that Peterson was
given leniency in exchange for his testimony is not supported
by the record and does not form a basis for a Brady claim.

The Defendant also raises a claim of the ineffectiveness of
trial counsel for failing to investigate Peterson’s criminal record
and possible favorable treatment he received in exchange for his
testimony at trial. Again, this claim is meritless.

It is well-established that “to prevail on a claim that coun-
sel was constitutionally ineffective, the [defendant] must
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overcome the presumption of competence by showing that:
(1) his underlying claim is of arguable merit; (2) the partic-
ular course of conduct pursued by counsel did not have some
reasonable basis designed to effectuate his interests; and (3)
but for counsel’s ineffectiveness, there is a reasonable prob-
ability that the outcome of the challenged proceedings would
have been different.” Commonwealth v. Hammond, 953 A.2d
544, 556 (Pa.Super. 2008). Counsel will never be deemed
ineffective for failing to raise a meritless claim.
Commonwealth v. Travaglia, 661 A.2d 352, 358 (Pa. 1995).

As noted above, the Defendant has failed to establish a
Brady violation with regard to Peterson’s 2002 drug charges.
Given the futility of the underlying claim of a Brady violation,
trial counsel cannot be ineffective for failing to investigate
and/or raise it at the time of trial. This claim must also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of June 17, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2501 – CC 200216531
2 18 Pa.C.S.A. §3702 – CC 200217169
3 18 Pa.C.S.A. §3925 – CC 200217169
4 18 Pa.C.S.A. §6106 – CC 200217169
5 18 Pa.C.S.A. §3701 – CC 200217489 (1 count) and CC
200312158 (1 count)
6 18 Pa.C.S.A. §2901 – CC 200217489 
7 18 Pa.C.S.A. §2702(a)(4) – CC 200217489
8 18 Pa.C.S.A. §2902 – CC 200217489
9 18 Pa.C.S.A. §2903 – CC 200217489
10 18 Pa.C.S.A. §903 – CC 200217489 (1 count) and CC
200312158 (1 count)
11 18 Pa.C.S.A. §5121 – CC 200216461
12 The Defendant has not layered his Brady claim in terms of
the ineffectiveness of prior counsel to raise it at an earlier
stage in the proceedings. However, our Supreme Court has
held that Brady claims do not need to be layered to be cog-
nizable at the post-conviction stage. Commonwealth v.
Puskar, 951 A.2d 267, 283 (Pa. 2008).

Commonwealth of Pennsylvania v.
James Robert Slater

Prosecutorial Misconduct—Motion for Mistrial—Jury Question

1. Following a jury trial, Defendant was convicted of Rape
of a Child, Statutory Sexual Assault, Indecent Assault of a
Child Under 13, Indecent Exposure and Corruption of Minors.

2. Defendant was sentenced to a term of imprisonment of
10 to 20 years at the Rape count, with consecutive terms of
imprisonment of 3 to 6 years at the Statutory Sexual Assault
count and 2 ½ to 5 years at the Corruption of Minors count.
Defendant has appealed.

3. Defendant claimed that the Assistant District Attorney
engaged in prosecutorial misconduct. The Assistant District
Attorney, in response to defense counsel’s argument regard-
ing a lack of forensic evidence, stated in closing that the
Assistant District Attorney himself used to be a defense
lawyer, and that he “learned how to use smoke and mirrors
to cover up for what happened.” The trial court held that the

Assistant District Attorney’s comments were only oratorical
flair and neither outrageous nor excessively argumentative,
nor did they result in any prejudice to the Defendant.

4. Defendant also claims that the court erred in denying
Defendant’s Motion for Mistrial after the court allowed sub-
stitute counsel to sit in for defense counsel for a jury ques-
tion. The jury had asked for a read-back of a charge and
what they should do if they agreed on some counts but not
others. Defense counsel could not be located and the court
was faced with defense counsel’s unexplained absence of
unknown duration. The court proceeded by securing the
presence of an experienced criminal defense attorney to sit
in for the jury’s questions.

(C. Kurt Mulzet)

Paul Christopher Hoffman for the Commonwealth.
Lea Terlonge for Defendant.

No. CC200708089. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 23, 2009—The Defendant has

appealed from the judgment of sentence entered on August
18, 2008. A review of the record reveals that the Defendant
has failed to raise any meritorious issues and, therefore, the
judgment of sentence must be affirmed.

The evidence presented at trial established that the vic-
tim, five (5) year old Jade Edwards, was being baby-sat by
the Defendant’s mother, Lydia Finch, at her home in Penn
Hills. At some point during the evening, Jade asked to go to
the Defendant’s room to play video games. Shortly there-
after, Mrs. Finch heard Jade screaming from the
Defendant’s room. She ran up the stairs, broke down the
locked door and found both Jade and the Defendant naked.
Mrs. Finch called the police and Jade was taken to
Children’s Hospital. Jade testified that the Defendant
touched and licked her vagina and anus and penetrated her
with his penis. A physical examination done at Children’s
Hospital was inconclusive, but forensic testing revealed the
presence of the Defendant’s DNA on the rape kit’s genital
swabs and saliva in her underpants.

The Defendant was charged with Rape of a Child,1

Involuntary Deviate Sexual Intercourse with a Child,2

Statutory Sexual Assault,3 Unlawful Contact with a Minor,4

Indecent Assault of a Child under 13,5 Indecent Exposure6

and Corruption of Minors.7 A jury trial was held before this
Court in May, 2008 and at the close of the Commonwealth’s
case, the Defendant’s Motion for Judgment of Acquittal was
granted as to the Unlawful Contact with a Minor charge. The
jury returned a verdict of Not Guilty at the IDSI charge, but
convicted the Defendant of all remaining charges.

The Defendant appeared before this Court on August 18,
2008 and was sentenced to a term of imprisonment of 10 to
20 years at the Rape count, with consecutive terms of impris-
onment of three (3) to six (6) years at the Statutory Sexual
Assault count and two and one half (2 ½) to five (5) years at
the Corruption of Minors count. His Motion for
Reconsideration was denied on August 26, 2008 and this
appeal followed.

Initially, the Defendant argues that Assistant District
Attorney Christopher Hoffman, Esquire, engaged in improp-
er closing argument. This claim is meritless.

In response to defense counsel’s closing argument
regarding a lack of forensic evidence, Mr. Hoffman stated:

Defense counsel during her closing said there was no
other forensic findings, no physical findings, and for
these reasons we should find him not guilty. Not so.
That’s not what Doctor Squires said. She said it is not
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unusual to not find physical findings in a case such as
this. It is not unusual not to find damage to the anal
area on a girl’s vagina. It is not that unusual.

You would only find, as the DNA expert told you,
you can only find seminal fluid if he ejaculated. If
he penetrated, and when he penetrated her and
raped her, and didn’t ejaculate, he doesn’t leave
any evidence behind. There is nothing else to sug-
gest that. These things that defense counsel talks
about as being somehow being a reason to let him
go. Don’t let her trick you with smoke and mirrors.
I know these things. I used to sit in her seat. I used
to be a defense attorney for five years.

In fact, in 2000, I did my first jury here, a different
judge. And I stood up as a defense attorney to do an
opening from the other side. You know what I learned
from my years of doing that, I learned how to use
smoke and mirrors to cover up for what happened.

(Closing Arguments Transcript, p. 12-13).

“It is well-settled that statements made by the prosecutor
to the jury during closing argument will not form the basis
for granting a new trial ‘unless the unavoidable effect of
such comments would be to prejudice the jury, forming in
their minds fixed bias and hostility toward the defendant so
they could not weigh the evidence objectively and render a
true verdict’…. Like the defense, the prosecution is accord-
ed reasonable latitude and may employ oratorical flair in
arguing its version of the case to the jury.” Commonwealth v.
Williams, 896 A.2d 523, 542 (Pa. 2006).

It is clear from a review of the context of Mr. Hoffman’s
comments that he was only employing oratorical flair in an
attempt to counter defense counsel’s arguments regarding
the physical evidence. His statements were neither outra-
geous nor excessively argumentative, nor did they result in
any prejudice to the Defendant. Mr. Hoffman’s statements
were proper and did not rise to the level of prosecutorial
misconduct, and therefore this Court did not err in denying
defense counsel’s objection thereto. This claim is meritless.

The Defendant also argues that this Court erred in deny-
ing his motion for a mistrial when it allowed substitute coun-
sel to sit in for Ms. Phillips for a jury question. Again, this
claim is meritless.

“The denial of a motion for a mistrial is assessed on
appellate review according to an abuse of discretion stan-
dard…. The central tasks confronting the trial court upon the
making of the motion were to determine whether the miscon-
duct or prejudicial error actually occurred and, if so, to
assess the degree of any resulting prejudice.”
Commonwealth v. Sanchez, 907 A.2d 477, 491 (Pa. 2006). “A
mistrial is an extreme remedy and is required only when the
incident is of such nature that the unavoidable effect is to
deprive the defendant of a fair trial.” Commonwealth v.
Montalvo, 641 A.2d 1176, 1188 (Pa.Super. 1984).

During their deliberations, the jury asked a number of
questions. On their second set of questions – those at issue
here – the jury asked for a read-back of the Statutory Sexual
Assault charge and asked what they should do if they agreed
on some counts but not the others. Defense counsel was not
present in the Courtroom or adjacent hallway, and this Court
was unable to locate her even after telephoning her office.
Given Ms. Phillips’ unexplained absence, her inability to be
contacted and this Court’s uncertainty as to when, if ever,
she would appear, this Court asked J. Richard Narvin,
Esquire, head of the Office of Conflict Counsel, to sit in as
defense counsel when this Court responded to the question.
This was not a situation where the Court knew that Ms.

Phillips would be arriving momentarily and deliberately
chose to proceed without her as the Defendant now alleges.
Rather, this Court was faced with counsel’s unexplained
absence of unknown duration, which it was forced to balance
against a waiting jury with questions regarding their delib-
erations. Under the circumstances, this Court proceeded
appropriately by securing the presence of Mr. Narvin, an
experienced criminal defense attorney, to sit in for this
Court’s response to the jury’s questions.

Neither is this Court persuaded by the Defendant’s argu-
ment that proceeding without Ms. Phillips, even with Mr.
Narvin in her stead, is tantamount to a complete denial of the
right to counsel. To the contrary, given that the questions did
not require input from either the prosecution or defense
counsel, there is no possible way the Defendant could said to
have been deprived of his counsel. Although the Defendant
seems very concerned with the non-“fungibility” of attor-
neys, he himself did not object to the brief substitution at the
time, and this Court suspects he would have preferred Mr.
Narvin to no attorney at all, since his counsel of record, Ms.
Phillips, was nowhere to be found.

Rather, reference to the record suggests that the true
complaint here comes from defense counsel rather than the
Defendant himself. Ms. Phillips was clearly in a snit after
this Court reprimanded her for her disappearance and sub-
sequent Motion, ordered her to remain in the courtroom for
the remainder of the jury’s deliberations and spoke with her
supervising attorney regarding her conduct. It seems clear
that appellate counsel – who has, on a number of prior occa-
sions, lobbed offensive personal accusations at this Court in
her appellate pleadings – saw Ms. Phillips’ conduct as anoth-
er opportunity to wield her pen in enmity.

Under the circumstances, it is clear that this Court acted
appropriately given Ms. Phillips’ Houdini-esque disappear-
ance and unknown return by securing the presence of an
experienced criminal defense attorney (and head of the
Office of Conflict Counsel) to stand in her stead while this
Court re-read a portion of the charge and answered a ques-
tion about the completion of the verdict slip. As no input
from defense counsel was needed, Ms. Phillips’ absence – or
Mr. Narvin’s presence – did not amount to the denial of coun-
sel. This Court’s actions were proper and, therefore, the
Defendant’s claims must fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §3121(c)
2 18 Pa.C.S.A. §3123(b)
3 18 Pa.C.S.A. §3122.1
4 18 Pa.C.S.A. §6318(2)
5 18 Pa.C.S.A. §3126(a)(7)
6 18 Pa.C.S.A. §3127(a)
7 18 Pa.C.S.A. §301(a)(1)
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C A P S U L E  S U M M A R I E S

Janice Huwe v.
Joseph Huwe

Child Support—Modification Requires Full Evidentiary
Hearing

1. On Mother’s petition to increase child support, parties
completed a complex hearing, and no modification was
granted. Ten days later Father’s custodial time increased (by
consent of the parties) to 49%, 179 nights annually.

2. Father presented a Petition to modify his support obli-
gation of $1,400.00 per month, requesting that the matter be
remanded to the Hearing Officer for a new support order
based upon the change in his custody, using the testimony
from the just completed hearing. The court denied this
request and Father appealed.

3. The court recognized that while Pa. R.C.P. 1910-16-4(c)
provides that a custodial arrangement in excess of 40% of the
time creates a rebuttable presumption that an obligor is enti-
tled to a reduction to the basic support obligation and Rule
1910.19 entitles the payor to a hearing when there is a
change in circumstance, the rule provides only that a trier of
fact “may modify…the existing support order in any appro-
priate manner based on the evidence presented.”

4. The court held that Father bears the burden to show
that a permanent change of circumstance exists warranting
a support reduction and a modification must be based only
upon facts in the record. The rule does not entitle Father to
a remand for a recalculation. Once a modification petition is
filed, the door is open to admission of any and all relevant
evidence and Father’s request for a modification could result
in a support increase.

5. The court noted that “relevant evidence” is especially
important in this case where Father failed to provide credi-
ble testimony at the initial hearing regarding his income.
Father’s testimony was that he earned $60,000.00 annually
as a self-employed pediatrician, while his current wife–his
administrative assistant–earned $48,000.00 annually.
Father’s income had been static over the preceding 6 years,
while his wife’s almost doubled. Mother was not working at
the time of the hearing and presented no evidence that she
had any impediment to working and was therefore assigned
a full time minimum wage earning capacity. Father was
assigned a “range” of monthly net incomes. Neither party
presented evidence to support a determination of actual
income.

(Hilary A. Spatz)

Christine Gale for Plaintiff.
Barbara J. Shah for Defendant.
No. FD 02-009048-008. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Bubash, J., November 21, 2008.

Joann C. Rodkey v.
Joseph F. Rodkey, Jr.

Child Support—Guideline Deviation—Return of
Overpayment—Attorneys’ Fees

1. The Hearing Officer established Father’s child support
obligation including a 20% upward deviation from the guide-
lines, relying on Pa. R.C.P. 1910.16-5(b), factors 4, 5, 7, and
9. Father’s overpayment of $1,232.00 was ordered to be
repaid by Mother by reducing the child support over a peri-
od of 12 months.

2. Father filed exceptions to the Hearing Officer’s recom-
mendation, and, subsequently, both parties appealed from
the court’s order which (1) eliminated the deviation and
established Father’s child support at the guideline amount,
and (2) extended the repayment period to 24 months.

3. The Court held that the Hearing Officer erred in grant-
ing the upward deviation where there was no record evi-
dence of any “extraordinary need or unusual circumstances
justifying a deviation.” The Hearing Officer’s recitation of
general factors, including the children’s ages, the parties’
assets, and standard of living was insufficient. The court
stated that Mother failed to show that application of the sup-
port guidelines would “work an injustice.”

4. The court extended to 24 months the period in which
Father’s overpayment would be recouped. The court denied
Father’s claim that a two-year repayment period mandates
an award of interest on the balance.

5. The court held that Father’s child support obligation is
not an ordinary debt, but a court-imposed parental duty, and
no interest is warranted. Father is more capable of bearing
the “modest” financial burden than the children.

6. The court compared recapture of an overpayment to
the repayment of arrears. With its broad discretionary
power to remit support arrears and in light of the specific
factors of this case, the court held that Mother had no abili-
ty to repay by way of lump sum and the extension of the
repayment would benefit the children.

7. Father’s exceptions, which were granted in part, were
not frivolous, and, therefore, Mother’s claim for counsel fees
on that ground was appropriately denied.

(Hilary A. Spatz)

Pauline M. Calabrese for Plaintiff.
Todd M. Begg for Defendant.
No. FD 01-008742-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., November 5, 2008.
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Kevin Joyce, Sean Connolly Casey,
John Graf, Friends Against

Counterproductive Taxation and
Charles P. McCullough v.

Allegheny County
Drink Tax—Car Rental Tax—Act 44 of 2007—Preliminary
Injunction—Statutory Construction

1. Following a hearing, the court granted Plaintiffs’
request for Injunctive Relief and enjoined the County from
spending tax revenues generated by the Drink Tax and Car
Rental Tax, including interest gained on those revenues, on
debts unrelated to the Port Authority, finding that such use
violates Act 44 of 2007 passed by the Pennsylvania General
Assembly and Allegheny County’s Drink Tax and Car Rental
Tax Ordinances.

2. The court found that the County collected more rev-
enue from the Drink Tax and Car Rental Tax than what the
County expected to pay to the Port Authority during fiscal
year 2008 and anticipated fiscal year 2009. In its budget, the
County designated the use of these excess funds for debt
service for general operating bonds issued by the County to
raise funds to be spent in part for Port Authority capital
expenditures and in part for capital expenditures on roads
and bridges.

3. The court found that all revenue collected from the
Drink Tax and Car Rental Tax was deposited into a separate,
restricted, interest-bearing account. The interest was
deposited into a general operating account and spent by the
County in 2008 on general operating costs.

4. Following statutory construction rules, the court con-
ducted a thorough analysis of the language of the County
ordinances and the state statute to determine the purpose of
the tax and the permitted uses for the revenue generated
from the tax.

5. The court ruled that the purpose of the Drink Tax was
to generate revenue to support transit. In reading the Drink
Tax Ordinance as a whole and applying the ordinary mean-
ing to “transit” as used in the ordinance, the court found that
the Drink Tax is to be used for financial support of the Port
Authority and for no other purpose.

6. Pursuant to Act 44, any revenue generated from the
imposition of the Drink Tax and the Car Rental Tax must be
used for the financial support of public transportation sys-
tems, i.e. Port Authority of Allegheny County. The County is
not limited to using the Drink Tax and Car Rental Tax rev-
enue to make matching payments to the Port Authority but
also may use those funds for debt service related to Port
Authority capital expenditures, but not for general operating
bonds issued to pay for general roads and bridges capital
expenditures.

7. The interest earned on the funds held in the
restricted transit account must be used only to provide
financial support to the Port Authority. Act 44 states that
any tax ordinances enacted pursuant to Act 44 shall be
modeled on the First-Class School District Liquor Sales
Tax Act of 1971, which restricts the use of interest to the
stated purposes.

8. The court found that a governmental entity’s violation

of a statute is deemed to be per se irreparable harm; that the
injunction would protect the status quo by preventing the
County from expending monies for an improper purpose
until the final hearing on the merits is held; and further, that
enjoining the County from spending the funds in violation of
legislation is in the public interest.

9. Plaintiffs were required to post a bond in the amount of
$25,000 because the County will be required to spend addi-
tional monies to prepare an amended budget for 2009, to
modify the 2009 comprehensive fiscal plan, to print new
materials and for other costs associated with complying with
the court’s Order.

(C. Kurt Mulzet)

Ronald D. Barber and Charles P. McCullough for Plaintiffs.
Michael H. Wojcik for Defendant.

No. GD 08-27048. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION AND ORDER
Olson, J., January 2, 2009—Plaintiffs filed this action

against Defendant, Allegheny County (the “County”), seek-
ing a declaratory judgment as to the lawful and proper use of
tax revenues generated by the County through the imposi-
tion of what is known colloquially as the “Drink Tax” and
requesting equitable and injunctive relief in the form of an
order prohibiting, inter alia, the County from spending
Drink Tax revenues, as well as other specified tax revenue,
on anything other than providing financial support to the
Port Authority of Allegheny County (“Port Authority”).

Pursuant to the verified Complaint for Declaratory
Judgment and Injunctive Relief (“Complaint”), Plaintiffs,
Kevin Joyce, Sean Connolly Casey and John Graf, are indi-
viduals who own and operate restaurant establishments in
Allegheny County that possess Pennsylvania Liquor Control
Board issued liquor licenses and, therefore, conduct licensed
retail sales of alcoholic beverages. (Complaint, ¶s 1-3.)1

Plaintiff, Friends Against Counterproductive Taxation
(“FACT”), is a Pennsylvania not-for-profit corporation
whose members are “owners, operators, employees and sup-
pliers of restaurants licensed to sell alcoholic beverages at
retail within Allegheny County.” (Id., ¶ 4.) Plaintiff, Charles
McCullough, is a resident and taxpayer of Allegheny County
and also an At-Large member of Allegheny County Council.
(Id., ¶ 5.)2

This matter comes before the Court on Plaintiffs’ Motion
for Preliminary Injunction in which the Plaintiffs seek to
enjoin Allegheny County from utilizing Drink Tax and other
specified tax revenues for debt service related to bonds
issued, in part, for Port Authority capital expenditures, and,
in part, for general County roads and bridges capital expen-
ditures. The Plaintiffs also seek to enjoin the County from
spending interest earned on the restricted account that
holds the Drink Tax and other specified tax revenues on
general County expenditures. After careful consideration of
the facts and the legal arguments made by the parties, and
following a hearing on Plaintiffs’ Motion for Preliminary
Injunction held on December 29, 2008, the Court will grant
Plaintiffs’ Motion for Preliminary Injunction in part and
will enter an order enjoining the County from spending tax
revenues generated by the Drink Tax and other specific
taxes, including interest gained on those revenues, on debts
unrelated to the County’s transit system; i.e., the Port
Authority, as such use violates the tax legislation passed by
the Pennsylvania General Assembly and the County
Council.



page 212 volume 157  no.  10Supplement to The Lawyers Journal

On July 18, 2007, Pennsylvania Governor Edward G.
Rendell signed into law Act 44 of 2007 (P.L. 169, No. 44)
(“Act 44”). Act 44 is an omnibus piece of legislation that
amended Titles 53 (Municipalities Generally), 74
(Transportation) and 75 (Vehicles) of the Pennsylvania
Consolidated Statutes to provide for various matters related
to transportation. In accordance with Act 44, Title 53 of the
Pennsylvania Consolidated Statutes was amended by adding
a chapter that reads, in pertinent part, as follows:

CHAPTER 86
TAXATION FOR PUBLIC TRANSPORTATION

§ 8601. SCOPE.

This chapter relates to local funding for sustain-
able mobility options.

§ 8602. LOCAL FINANCIAL SUPPORT.

(a) Imposition. – Notwithstanding any other
provision of law, a county of the second class3

may obtain financial support for transit sys-
tems by imposing one or more of the taxes
under subsection (b). Money obtained from the
imposition shall be deposited into a restricted
account of the county.

(b) Taxes. –

(1) A county of the second class may, by ordi-
nance, impose any of the following taxes:

(i) a tax on the sale at retail of liquor and malt
and brewed beverages within the county. The
ordinance shall be modeled on the Act of June
10, 1971 (P.L. 153, No. 7), known as the First
Class School District Liquor Sales Act of 1971;

. . . .

(ii) an excise tax on each renting of a rental
vehicle in the county….

53 Pa. C.S. §§ 8601 and 8602 (emphasis supplied).
Following the passage of Act 44, Allegheny County

Council passed Ordinance 54-07-OR on December 4, 2007
that amended and supplemented the Allegheny County
Code of Ordinances, Division 1, entitled “Administrative
Code” creating Article 808.A., “Alcoholic Beverage
Taxation,” “in order to provide for the imposition of a
County tax on the sale at retail of liquor and malt and
brewed beverages within the County.” (Ordinance No. 54-
07-OR (“Drink Tax Ordinance”); Complaint, Exhibit A.)
Allegheny County Chief Executive Dan Onorato approved
the Drink Tax Ordinance on December 10, 2007. Pursuant
to the new ordinance, a tax was imposed upon certain sales
at retail in the County of liquor and malt and brewed bever-
ages in the amount of ten (10%) percent per sale. This tax
became known as “the Drink Tax.” The Drink Tax
Ordinance was adopted at the same time that a new
Allegheny County tax, the “Car Rental Tax,” was adopted in
accordance with Act 44, 53 Pa. C.S. § 8602(b)(ii). The Car
Rental Tax imposed a $2.00 per day tax on certain rental
vehicle transactions within the County.

On the same date that the Drink Tax Ordinance was
passed and the Car Rental Tax was implemented, Allegheny
County Council adopted the County’s budget for the fiscal
year beginning January 1, 2008 and ending December 31,
2008 (“FY 2008”). (Defendant’s Memorandum Brief in
Opposition to Motion for Preliminary Injunction, Exhibit A.)
Under the FY 2008 budget, the County estimated that rev-
enue in the amount of $28,000,000 would be collected during

FY 2008 from the Drink Tax and $4,000,000 would be collect-
ed during FY 2008 from the Car Rental Tax for a total of
$32,000,000. (Id.) The FY 2008 budget also estimated that
$27,453,060 would be expended by the County in FY 2008 for
payments to the Port Authority.4 (Id.) Thus, the difference
between what the County expected to collect in Drink Tax
and Car Rental Tax revenue in FY 2008 ($32,000,000) and
what the County expected to pay the Port Authority during
FY 2008 ($27,453,060) was $4,546,940. This excess amount
was listed as a line item in the FY 2008 budget as a “Non-
Department Expense” for “Operating Transfers Out.” (Id.)
This line item was designated by the County to be used for
debt service for general operating bonds issued by the
County to raise funds to be spent in part for Port Authority
capital expenditures and in part for capital expenditures on
roads and bridges.5

Although the County estimated in December 2007 that it
would collect $32,000,000 in revenue from the Drink Tax and
the Car Rental Tax in FY 2008, the County now anticipates
that it will actually collect approximately $44,000,000 from
these revenue sources. Thus, there is an anticipated overage
of approximately $12 million from what the County budget-
ed to collect in FY 2008 and what the County now anticipates
it will actually collect in FY 2008.

All revenue collected from the imposition of the Drink
Tax and the Car Rental Tax has been deposited into a sepa-
rate, restricted account in accordance with 53 Pa. C.S.
§8602(a) (“the Transit Account”). The Transit Account is an
interest bearing account. In FY 2008, the County earned
$406,374.35 in interest on the Transit Account. This money
was deposited into a general operating account and was
spent by the County in 2008 on general operating costs.

In December 2008, Allegheny County Council adopted
the County’s budget for Fiscal Year 2009 (“FY 2009”). In
addition, the Drink Tax Ordinance was amended to change
the rate of the tax from ten (10%) percent to seven (7%) per-
cent per sale.

In the FY 2009 budget, the County estimates that
$26,500,000 in revenue will be generated in FY 2009 from
the Drink Tax and $5,800,000 in revenue will be generated
in FY 2009 from the Car Rental Tax for a total amount of
$32,300,000. The FY 2009 budget further estimates that
$27,668,700 will be expended for payments to the Port
Authority. The difference between the estimated revenue
from the Drink and Car Rental Taxes ($32,300,000) and the
estimated payments to the Port Authority ($27,668,700) is
$4,631,300. The FY 2009 budget anticipates that the County
will use this money to pay on debt service for general oper-
ating bonds that were issued and will be issued in 2009 by
the County to pay in part for Port Authority capital expen-
ditures and in part for capital expenditures on roads and
bridges. (County of Allegheny 2009 Comprehensive Fiscal
Plan, Tab 1, p. 15; Defendant’s Exhibit B-1.) In addition,
the estimated $12 million overage expected to be collected
from Drink and Car Rental Tax revenue generated in FY
2008 is contained in the FY 2009 budget’s line item for
“Debt Service.” Thus, $12 million is also earmarked to be
used to pay for debt service for general operating bonds
that were issued and/or will be issued in 2009 by the
County to pay in part for Port Authority capital expendi-
tures and in part for capital expenditures on roads and
bridges.

Accordingly, the County intends to use revenue generat-
ed by the Drink and Car Rental Taxes, not only for pay-
ments to be made directly to the Port Authority, but also for
debt service for general operating bonds that were issued
and will be issued by the County for capital expenditures
related in part to the Port Authority and in part to general
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roads and bridges. The Plaintiffs do not challenge the pay-
ments that the County made in FY 2008 or has budgeted to
make in FY 2009 that go directly to the Port Authority.
Instead, Plaintiffs challenge the County’s intended use of
the revenue to pay for debt service on the County bonds on
the basis that such use violates Act 44 and the Drink Tax
Ordinance. Specifically, they argue that the revenue gener-
ated from the Drink Tax and Car Rental Tax, including all
interest earned on the revenue held in the restricted Transit
Account, must be spent solely on payments made directly to
the Port Authority for matching funds and cannot be used
for such general purposes as paying on debt related to
bonds for Port Authority expenditures and general expendi-
tures for County roads and bridges. The Plaintiffs argue
that spending the revenue generated from the Drink and
Car Rental Taxes on anything other than for matching funds
to the Port Authority violates Act 44 and the Drink Tax
Ordinance that was adopted in accordance with Act 44. In
response, the County argues that the language of Act 44 and
the Drink Tax Ordinance is broad enough to permit the
County to use revenue generated by the Drink and Car
Rental Taxes to pay for debt service related to general oper-
ating bonds that were issued by the County for capital
expenditures made for the Port Authority and for general
roads and bridges projects. The County also asserts that it
may use any interest earned on the restricted Transit
Account for any purpose it chooses, including payment of
general operating expenses. Hence, the County argues that
it should not be enjoined from spending the tax revenue as
it has designated in the FY 2008 and FY 2009 budgets.

In considering the imposition of a preliminary injunction,
the moving party has the burden of showing:

1) that the activity that is sought to be restrained is
actionable, that the right to relief is clear, and that
the wrong is manifest or, in other words, that there
is a strong likelihood of success on the merits;

2) immediate and irreparable harm that cannot be
compensated by money damages;

3) that greater injury will result if preliminary
relief is denied than if it is granted, and, concomi-
tantly, that issuance of an injunction will not sub-
stantially harm other interested parties in the pro-
ceeding;

4) that a preliminary injunction will protect the sta-
tus quo;

5) that the injunction is reasonably suited to abate
the offending activity; and,

6) that the preliminary injunction will not adverse-
ly affect the public interest.

Warehime v. Warehime, 580 Pa. 201, 209-210, 860 A.2d 41,
46-47 (2004); Allegheny Anesthesiology Associates, Inc. v.
Allegheny General Hospital, 826 A.2d 886, 891 (Pa.Super.
2003).

The Plaintiffs have met their burden of establishing a
basis for preliminary injunctive relief in so far as the County
intends to use revenue generated from the Drink and Car
Rental Taxes, including any interest earned on that revenue,
for any purpose other than 1) to provide matching funds to
the Port Authority; 2) to make capital expenditures for the
Port Authority; or 3) to pay on debt service incurred by the
County for capital expenditures made exclusively for the
Port Authority. 

There is a strong likelihood that the Plaintiffs will suc-
ceed on the merits of their case as the clear and unambigu-

ous language of the Drink Tax Ordinance and its enabling
Act, Act 44, provides that revenue generated from the impo-
sition of the Drink Tax and the Car Rental Tax is to be used
exclusively for the financial support of public transportation
systems within counties of the second class. In Allegheny
County, the only public transportation system is the Port
Authority.

Municipalities have the right and power to enact only
those tax ordinances and resolutions which are authorized
by an enabling statute and, if the ordinance or resolution
conflicts with the enabling statute, it is to that extent void.
Borough of Brookhaven v. Century 21, 57 Pa. Commw. 211,
214, 425 A.2d 466, 467 (1981).

When a municipal ordinance is challenged, the rules of
statutory construction are applicable to the ordinance. Twp.
of W. Manchester v. Mayo, 746 A.2d 666, 669 (Pa. Commw.
2000). Although the Statutory Construction Act is not
expressly applicable to ordinances, the principles underly-
ing the Act are nevertheless useful and should be followed
in construing a municipal ordinance. Borough of Fleetwood
v. Zoning Bd. of Borough of Fleetwood, 538 Pa. 536, 649 A.2d
651 (1994); Patricca v. Zoning Bd. of Adjustment of City of
Pittsburgh, 527 Pa. 267, 590 A.2d 744 (1991); Glendon
Energy Co. v. Borough of Glendon, 656 A.2d 150 (Pa.
Commw. 1995).

The objective of interpreting and construing statutes or
ordinances is to ascertain and effectuate the intention of
the legislative body that passed the law. Koken v. Reliance
Ins. Co., 586 Pa. 269, 287, 893 A.2d 70, 81 (2006). Generally,
the best indication of legislative intent is the plain language
of the statute or the ordinance. Id. Thus, when the words of
a statute or ordinance are clear and free from all ambigui-
ty, the letter of it is “not to be disregarded under the pre-
text of pursuing its spirit.” 1 Pa. C.S. § 1921(b). Under the
rules of statutory construction, undefined terms used in an
ordinance must be given their common and approved
usage. Spahr-Alder Group v. Zoning Bd. of Adjustment of
City of Pittsburgh, 135 Pa. Commw. 561, 565, 581 A.2d 1002,
1004 (1990). Words and phrases that are not specifically
defined in the ordinance are to be construed according to
common usage and rules of grammar. 1 Pa. C.S. § 1903(a);
See also Pearson v. Zoning Hearing Bd. of Newlin Twp., 765
A.2d 1187, 1189 (Pa. Commw. 2001). In order to give an
undefined term its usual and ordinary meaning, the court
may consult definitions found in statutes, regulations, or
dictionaries for guidance. Rapaport v. Zoning Hearing Bd.
of Allentown, 687 A.2d 29, 32 (Pa. Commw. 1996). Further,
provisions of statutes are to be interpreted, whenever pos-
sible, in a manner that gives effect to the entire statute. 1
Pa. C.S. § 1922(2); Consulting Engineers Council of Pa. v.
State Architects Licensure Bd., 522 Pa. 204, 208, 560 A.2d
1375, 1377 (1989). Therefore, courts must, if possible, give
effect to all provisions of a statute and must attempt to give
meaning to every word in a statute as they cannot assume
that the legislature intended any words to be mere sur-
plusage. Holland v. Marcy, 584 Pa. 195, 206, 883 A.2d 449,
455-456 (2005); See also Freundt v. Com. Dept. of Transp.,
584 Pa. 283, 289, 883 A.2d 503, 506 (2005) (“individual
statutory provisions must be construed with reference to
the entire statute”).

It is only when the words of the statute are not explicit
that the court should seek to determine the intent of the leg-
islative body through consideration of statutory construction
factors, such as the occasion and necessity for the statute,
the circumstances under which it was enacted, the conse-
quences of a particular interpretation, contemporaneous leg-
islative history, and legislative and administrative interpre-
tations of such statute. Koken v. Reliance Ins. Co., supra,
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citing 1 Pa. C.S. § 1921(c).
In accordance with the Commonwealth’s well-established

principles of statutory construction, this Court must begin its
analysis by looking to the express language of the Drink Tax
Ordinance in order to determine the purpose of the tax and
the uses for which the revenue generated from the tax may
be expended.

Pursuant to the Drink Tax Ordinance, the County is per-
mitted to levy taxes upon certain retail sales of alcoholic
beverages within the County. The purpose of this new tax is
set forth in the preamble of the ordinance. Specifically, the
Drink Tax ordinance states as follows:

Whereas, under Act 44 of 2007, the Pennsylvania
General Assembly and Governor have empowered
Counties of the Second Class to impose a tax on the
sale at retail of liquor and malt and brewed bever-
ages within the County in order to generate rev-
enue to support transit; and,

Whereas, Act 44 requires that any such tax be mod-
eled on the First Class School District Liquor Sales
Tax Act of 1971; and

Whereas, the Port Authority of Allegheny County,
despite both service and staff cuts, continues to
experience a budgetary shortfall that threatens the
Authority’s ability to provide services to the
County’s residents, many of whom rely upon the
Authority as their exclusive means of transporta-
tion to and from their places of employment, med-
ical appointments, and other vital destinations; …

(Ordinance No. 54-07-OR (emphasis supplied); Complaint,
Exhibit A.) Following the recitation of these Whereas claus-
es, the ordinance goes on to provide that the Allegheny
County Code of Ordinances, Division 1, entitled “Alcoholic
Beverages Taxation” is to be amended to provide for a tax
upon certain retail sales of alcoholic beverages in the
County.

Pursuant to the express language of the Drink Tax
Ordinance, the new tax being imposed upon “the sale at
retail of liquor and malt and brewed beverages within the
County” is being imposed “in order to generate revenue to
support transit.” (Ordinance No. 54-07-OR (emphasis sup-
plied); Complaint, Exhibit A.) Nowhere in the Drink Tax
Ordinance is the word “transit” defined. “Transit” is also not
defined in Act 44, nor has this Court been able to find a def-
inition of this word used alone in any other section of the
Pennsylvania Code or the Pennsylvania Administrative
Code.6 Therefore, the Court will turn to dictionaries to ascer-
tain the plain meaning of the word “transit.”

In the dictionaries consulted, the word “transit” has mul-
tiple meanings. “Transit” is defined by Webster’s College
Dictionary (1991) as “1) the act or fact of passing across or
through; passage from one place to another…3) a means or
system of local public transportation, esp. in an urban area.”
Webster’s Ninth New Collegiate Dictionary (1984) defines
“transit” as “1.a: an act, process, or instance of passing
through or over…1.c: conveyance of persons or things from
one place to another (2) : usu. local transportation esp. of
people by public conveyance; also: vehicles or a system
engaged in such transportation….” Merriam Webster’s
Online Dictionary (2009) defines “transit” as “an act,
process, or instance of passing through or over: passage (1):
conveyance of persons or things from one place to another
(2): usu. local transportation especially of people by public
conveyance….” The American Heritage Dictionary (2006)
defines “transit” as “1. The act of passing over, across, or

through; passage. 2a. Conveyance of people or goods from
one place to another, especially on a local public transporta-
tion system.” Each of these sources defines “transit” broad-
ly as any act of passing across, through or over. If one were
to look strictly as this definition, it is arguable that the Drink
Tax Ordinance was enacted to provide for tax revenues that
could be spent on anything related to transportation, includ-
ing debt related to the repair or upkeep of County roads and
bridges. However, this broader definition of “transit” is not
reconcilable with the Whereas clauses contained in the
Drink Tax Ordinance. In order to give meaning and effect to
all provisions of the ordinance (including the Whereas claus-
es), which the Court is obligated to do under the rules of
statutory construction, the narrower definition of “transit”
must be utilized. Applying the recognized definition of “tran-
sit” as the means of transporting people by a public con-
veyance or a local transportation system would give meaning
and effect to the provisions of the Drink Tax Ordinance that
specifically reference the need to support the Port Authority
and its transportation services to County residents. Thus, in
reading the Drink Tax Ordinance as a whole and applying
one of the ordinary meanings to “transit” as used in the ordi-
nance, the ordinance unambiguously provides that revenue
generated from the Drink Tax is to be used for financial sup-
port of the public transportation system in Allegheny County
—the Port Authority—and for no other purpose.

This conclusion is further supported by the plain lan-
guage of Act 44 which enabled Allegheny County to levy the
Drink Tax and the Car Rental Tax and which is expressly
mentioned in the preamble of the Drink Tax Ordinance.

Act 44 amended Titles 53 (Municipalities Generally), 74
(Transportation) and 75 (Vehicles) of the Pennsylvania
Consolidated Statutes. With respect to Title 53, Act 44 added
Chapter 86 which is entitled “Taxation for Public
Transportation.” This new chapter provides, in pertinent
part, that second class counties may “obtain financial sup-
port for transit systems” by imposing new taxes on the retail
sale of alcoholic beverages and/or the rental of vehicles. See
53 Pa. C.S. § 8602(a) (emphasis supplied). “Transit systems”
is not defined in Act 44, nor has this Court been able to find
any specific definition of this phrase in any other statute in
the Pennsylvania Code.7 This term is also not defined in any
dictionary that the Court consulted. However, the word “sys-
tem” is defined by Merriam Webster’s Online Dictionary
(2009) as “a regularly interacting or interdependent group of
items forming a unified whole” and the American Heritage
Dictionary (2006) defines “system” as “a group of interact-
ing, interrelated, or interdependent elements forming a com-
plex whole.” In applying this definition to the definition of
“transit,” the common usage of “transit system” would be a
complex, unified means of public transportation. Thus, the
common usage of the term “transit system” as used in Act 44
would be the County’s public transportation system; i.e., the
Port Authority.

The title of Chapter 86 lends further support to the con-
clusion that 53 Pa. C.S. § 8601, et seq. applies to public trans-
portation systems like the Port Authority. The title is always
part of the statute and, as such, may be considered in con-
struing the enactment, but is in no sense conclusive, partic-
ularly when there is no ambiguity in the body of the statute
itself. 1 Pa. C.S. § 1924. The title of Chapter 86 is “Taxation
for Public Transportation.” Again, “public transportation” is
not defined by the statute; however, Webster’s New
Millennium Dictionary (2008) defines it as “any forms of
transportation that charge or set fares, run fixed routes, and
are available to the public such as buses, subways, ferries,
and trains.” Reading the statute as a whole and giving effect
to the totality of the statue, including the titles and the head-



may 8 ,  2009 page 215Supplement to The Lawyers Journal

ings, the term “transit system” as used in 53 Pa. C.S. §
8602(a) is limited to public transportation such as the Port
Authority, and not to County roads and bridges.8 Thus, any
revenue generated from the imposition of the Drink Tax and
the Car Rental Tax must be used for the financial support of
public transportation systems, which, in Allegheny County,
means that such funds are to be used for the financial sup-
port of the Port Authority.9

The analysis does not stop here, however, as the Court
must now turn its attention to the phrases “revenue to sup-
port,” as used in the Drink Tax Ordinance, and “financial
support” as used in 53 Pa. C.S. §8602(a). Is the County limit-
ed to using the Drink Tax and Car Rental Tax revenue to
make matching payments to the Port Authority (as the
Plaintiffs contend), or is the County permitted to use those
funds for debt service related to general operating bonds
issued by the County in part to pay for Port Authority capi-
tal expenditures and in part to pay for general roads and
bridges capital expenditures (as the County argues)? The
law supports neither the Plaintiffs’ very narrow and restric-
tive interpretation of the statutory language nor the County’s
broad and all-encompassing interpretation. Instead, the
clear and unambiguous language of both the Drink Tax
Ordinance and Act 44 provides that funds generated by the
Drink Tax and Car Rental Tax are to be used to pay for the
monetary needs of the Port Authority. Those needs may be in
the form of direct matching fund payments made to the Port
Authority, direct payments made to the Port Authority for
capital expenditures or other expenses, or indirect payments
made for debt service incurred from bonds used to pay for
Port Authority capital expenditures.

In reaching this conclusion, the Court must once again
turn to the statutory construction rules which require the
Court to ascertain and effectuate the intention of the legisla-
tive body that passed the law. Again, the best indication of
legislative intent is the plain language of the statute or the
ordinance and, words and phrases that are not specifically
defined in the law are to be construed according to common
usage and rules of grammar.

The first Whereas clause in the Drink Tax Ordinance
specifically references Act 44 then goes on to state that, pur-
suant to that Act, the County is permitted to tax the retail
sale of alcoholic beverages “in order to generate revenue to
support transit.” (Ordinance No. 54-07-OR (emphasis sup-
plied); Complaint, Exhibit A.) Neither this phrase, nor any
words in the phrase, is defined in the ordinance, nor is this
phrase or the words used therein defined anywhere in Act
44. So, once again, the Court turns to the common definition
of these words in order to arrive at their plain meaning. 

Webster’s Ninth New Collegiate Dictionary (1984)
defines “generate” as “1: to bring into existence…3: to be the
cause of….” This same source defines “revenue” as “1: the
total income produced by a given source…3: the yield of
sources of income (as taxes) that a political unit (as a nation
or state) collects and receives into the treasury for public
use….” Finally, Webster’s Ninth New Collegiate Dictionary
(1984) defines the word “support” as “…to promote the
interests or cause of…to pay the costs of…”; See also
WordNet 3.0 by Princeton University (2006) (“support”
defined as “the activity of providing for or maintaining by
supplying with money or necessities”). Based upon these
common definitions, the phrase “generate revenue to sup-
port transit” means to cause income or money to be collect-
ed and received in order to supply money to and pay the
costs of the transit system; i.e., Port Authority. Nothing in
this language limits the revenue to be used to making only
direct payments of matching funds to the Port Authority as
the Port Authority certainly incurs other costs, including

costs associated with capital expenditures. On the other
hand, nothing in this language permits revenue to be used
for costs that are not exclusively for the Port Authority –
such as costs associated with repairs to bridges and roads.
Accordingly, the plain and unambiguous language of the
Drink Tax Ordinance establishes that the purpose of the
Drink Tax is to generate revenue that is be used exclusively
for the Port Authority—be that direct payments to the Port
Authority or indirect expenditures associated with debt
incurred for projects done exclusively for the Port Authority.

The language of 53 Pa. Con. Stat. §8602(a) also supports
this interpretation. Under this section, “a county of the sec-
ond class may obtain financial support for transit systems”
by imposing certain specified taxes. Once again, this partic-
ular phrase is not defined in the statute so we turn to com-
mon dictionary definitions for guidance. The term “finan-
cial” is defined by Random House Unabridged Dictionary
(2006) as “1. pertaining to monetary receipts and expendi-
tures; pertaining or relating to money matters…2. of or per-
taining to those commonly engaged in dealing with money
and credit.” Webster’s Ninth New Collegiate Dictionary
(1984) defines “financial” as “relating to finance or finan-
ciers.” In turn, “finance” is defined as “1 pl: money or other
liquid resources of a government, business, group or individ-
ual 2: the system that includes the circulation of money, the
granting of credit, the making of investments, and the provi-
sion of banking facilities…4: the obtaining of funds or capi-
tal.” These common definitions establish that “financial sup-
port” is much broader than the Plaintiffs argue. “Financial
support” is not limited to matching fund payments—but
includes all aspects of monetary receipts and expenditures.
Thus, if the County makes capital expenditure appropria-
tions to be used exclusively for Port Authority projects, the
revenue generated by the Drink Tax and the Car Rental Tax
may be used to pay for those expenditures. Further, to the
extent funds obtained from bonds issued by the County are
used to pay for capital expenditures related strictly to the
Port Authority, Act 44 would permit the County to use rev-
enue generated from the Drink and Car Rental Taxes to pay
for debt service related to those bonds. However, if the
County makes capital expenditure appropriations related to
other projects, like maintenance, repair or construction of
general County roads and bridges (as opposed to roads or
bridges that are used exclusively for the Port Authority), Act
44 would not permit the revenue generated from the Drink
and Car Rental Taxes to be used to pay for those expendi-
tures, nor would it permit the County to use revenue gener-
ated from the Drink and Car Rental Taxes to pay for debt
service related to bonds issued for those purposes.10

The intent of the legislative bodies in adopting the Drink
Tax Ordinance and Act 44 may be ascertained from the plain
language of the legislation. Based upon the plain language of
Act 44 and the Drink Tax Ordinance, these laws were passed
so as to provide a mechanism for the County to generate tax
revenue to be used for financial support of its public trans-
portation system; i.e., the Port Authority. Since the legisla-
tive bodies’ intent may be ascertained from the unambiguous
words and phrases of the legislation, there is no need for this
Court to go beyond the plain language of the statutes and
consider other factors as enumerated in 1 Pa. C.S. § 1921.

The next issue that must be decided is whether the inter-
est earned on the funds held in the restricted Transit
Account may be used for purposes other than to provide
financial support to the Port Authority.

Act 44 states that any tax ordinances enacted pursuant to
53 Pa. C.S. § 8602 shall be modeled on the act of June 10,
1971 (P.L. 153, No. 7), known as the First Class School
District Liquor Sales Tax Act of 1971.” 53 Pa. C.S. § 16131 et
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seq.11 The First Class School District Liquor Sales Act states:

For the tax year beginning on or after July 1, 1971,
every school district of the first class coterminous
with a city of the first class, if authorized to do so
by city council of said city of the first class, shall
levy and collect a tax in the manner and at the rates
hereinafter set forth…. The taxes, interest and
penalties collected under the provisions of this act
shall be used by every such school district for gen-
eral public school purposes.

53 Pa. C.S. § 16133 (emphasis supplied). As required by 53
Pa.C.S. § 8602, the Drink Tax Ordinance must be modeled
after this statute. It follows from this that, just as the inter-
est collected under the First Class School District Liquor
Sales Tax Act is to be used for public school purposes (the
purpose for which the tax was levied), the interest derived
from the Transit Account (which holds the revenues gener-
ated from the Drink Tax as well as the Car Rental Tax) must
be used for public transportation purposes (the purpose for
which these taxes were levied).

Based on the forgoing analysis, there is a strong likeli-
hood that the Plaintiffs will succeed on the merits of their
action in which they seek a judgment declaring that Act 44
and the Drink Tax Ordinance require the County to place all
revenue generated by the Drink Tax and the Car Rental Tax
in a restricted Transit Account, and that all monies in that
restricted account, including any interest earned on the
principal of the account, must be used for the financial sup-
port of the Port Authority of Allegheny County, and for no
other purpose. Hence, the Plaintiffs have met their burden
of establishing the first element needed to obtain a prelimi-
nary injunction.

The second factor that must be considered in granting a
motion for preliminary injunction is whether there will be
immediate and irreparable harm that cannot be compensat-
ed by money damages if injunctive relief is not granted. The
County argues that there can be no irreparable harm since
this case only involves money and, if it is determined that the
County improperly used funds, it could merely be ordered to
shift funds. This argument must fail since, once the funds
are spent, there is nothing left to shift. More importantly, this
argument ignores the fact that this case is more than just
about money—it is about whether or not the County is taking
action in violation of legislation adopted by the Pennsylvania
General Assembly and the County Council.

It is well-established in this Commonwealth that a gov-
ernmental entity’s violation of a statute is deemed to be per
se irreparable harm. In Hempfield School Dist. v. Election
Bd. of Lancaster Cty., 133 Pa. Commw. 85, 91-92, 574 A.2d
1190, 1193 (1990), the Court held:

The Election Board contends that Hempfield is not
entitled to an injunction because the referendum in
question will not submit Hempfield to great and
irreparable harm. That contention, however, must
be rejected as the unlawful action of the Election
Board per se constitutes immediate and irrepara-
ble harm. (citations omitted)

See also Chipman v. Avon Grove School Dist., 841 A.2d 1098,
1105 (Pa. Commw. 2004) (“Proof that non-public school stu-
dents as a class are provided free transportation that is not
identical to public school students could be a violation of the
School Code. A violation of a statute is per se irreparable
harm for purposes of a preliminary injunction.”); City of Erie
v. Northwestern Pa. Food Council, 14 Pa. Commw. 355, 364,
322 A.2d 407, 412 (1974) (“[T]he City of Erie asserts that the

lower court erred in granting injunctive relief in the absence
of evidence sufficient to establish immediate and irrepara-
ble harm to the plaintiff. This traditional prerequisite to the
issuance of an injunction is not applicable where as here the
Legislature declares certain conduct to be unpermitted and
unlawful.”)

The County’s FY 2009 budget, which plans to use the rev-
enue from the Drink and Car Rental Taxes for purposes
other than for financial support of the Port Authority, vio-
lates Act 44 and the Drink Tax Ordinance. As such, there is
per se irreparable harm that satisfies the second element
need for the imposition of a preliminary injunction.

Additionally, a greater injury will result in this case if
preliminary relief is denied than it if is granted. If the
County is not enjoined at this time from spending this rev-
enue in violation of the controlling legislation, the monies
can be expended at any time. Once the monies are spent,
they are no longer available for the proper purpose. A pre-
liminary injunction merely requires the County to hold the
monies at issue until a final decision is rendered on the
Plaintiffs’ claims. The money will be there for whatever use
is deemed appropriate at the time that a final decision is
made. The County argues that severe harm will come to the
County if preliminary relief is granted. It asserts that its
budget process will be upended, it will suffer a “hit to the
County budget,” and its fund balance will be significantly
lower as the County will have to shift monies from the fund
balance into the debt service balance. Again, this argument
is not persuasive. The County will not be losing money if a
preliminary injunction is granted. The money will still be
there and can be budgeted and used for its intended purpose.
Further, should a final decision be rendered that holds that
the County may use these funds for purposes other than for
financial support for the Port Authority, the County will have
the funds to spend accordingly. This Court recognizes and is
mindful of the fact that an order enjoining the County from
using these funds for purposes other than for providing
financial support for the Port Authority will result in the
County having to amend its FY 2009 budget and, perhaps,
shift funds from one balance to another, or make certain
budgetary adjustments. The Court does not take this fact
lightly and has carefully considered it. Nevertheless, in
weighing the harm if the County is enjoined against the harm
if the County is not enjoined, the scales tip in favor of enjoin-
ing the County from spending funds in violation of the law.

A preliminary injunction will also protect the status quo
as an injunction will prevent the County from expending the
monies at issue for an improper purpose until the final hear-
ing on the merits is held.

Finally, a preliminary injunction enjoining the County
from spending funds in violation of legislation will not
adversely affect the public interest. In fact, if the County is
not preliminarily enjoined, the public interest will be
adversely affected as the people’s governing body will be
taking action that is violative of the law. It is in the public’s
best interest to make sure that its governing bodies comply
with the laws. Although the County may argue that this
injunction will harm the public as it will prevent the County
from making expenditures in accordance with its budget,
such an argument is not persuasive. This decision merely
requires the County to adjust its budget to make sure that all
expenditures of the citizens’ tax dollars are being done in
accordance with the legislation that provided for such taxes.
Clearly, that is in the public’s best interest.

The Plaintiffs have met their burden of establishing each
required element for preliminary injunctive relief.
Accordingly, pursuant to this Memorandum Opinion, the
Court will grant the Plaintiffs’ Motion for Preliminary
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Injunction.
The final issue which must be addressed is whether the

Plaintiffs will be required to post a bond in accordance with
Rule 1531(b) of the Pennsylvania Rules of Civil Procedure.
Trial courts determine bond amounts on a case-by-case
basis. Greene County Citizens United by Cumpston v. Greene
County Solid Waste Authority, 161 Pa.Commw. 330, 337, 636
A.2d 1278, 1281 (1994). The bond should be sufficient to
cover damages that are reasonably foreseeable if the injunc-
tion is dissolved. Id. In this case, the County argues that, if a
preliminary injunction is entered, the Plaintiffs should be
required to post a bond as the County will be harmed
because the FY 2009 budget will be significantly reduced
thereby impacting the County’s ability to borrow money.12 In
support of this argument, the County called Amy Griser, the
County’s Director of Budget & Finance, to testify at the hear-
ing. This argument is not viable, however, as the County is
not losing money—it is only being enjoined from spending
money inappropriately. Further, the testimony of Ms. Griser
was based on much speculation and opinion, therefore,
insufficient to support the County’s position. That being said,
however, it is reasonably foreseeable that the County will be
required to spend additional monies in light of the prelimi-
nary injunction in order to prepare an amended budget for
FY 2009, to modify the 2009 Comprehensive Fiscal Plan, to
print new materials, and for other costs associated with com-
plying with this Court’s order. Accordingly, the Plaintiffs will
be required to post a bond in the amount of Twenty-Five
Thousand ($25,000) Dollars.

An appropriate Order shall follow.

BY THE COURT:
/s/Olson, J.

Date: January 2, 2009

ORDER

AND NOW, to-wit, this 2nd day of January, 2009, upon
consideration of Plaintiffs’ Motion for Preliminary
Injunction and supporting briefs, the Defendant’s responsive
brief in opposition, as well as the exhibits, stipulations, and
other evidence submitted by the parties, and having held a
hearing on this motion in which counsel for both sides pre-
sented evidence and legal argument, it be and hereby is
ORDERED, ADJUDGED and DECREED that the Plaintiffs’
Motion for Preliminary Injunction hereby is GRANTED in
part. In accord with the Memorandum Opinion being con-
temporaneously filed of record, pending further Order of
Court, Allegheny County is enjoined from disbursing any
revenue generated from the taxes imposed by Ordinance No.
54-07-OR or any other ordinance adopted pursuant to Act 44
of 2007, 53 Pa. C.S. § 8601, et seq., including any interest
earned on said revenue, for any purpose other than for pro-
viding financial support to the Port Authority of Allegheny
County. It is further ORDERED that pursuant to Pa.R.C.P.
1531(b), Plaintiffs shall post bond in the amount of $25,000
by the 25th day of January 2009.

BY THE COURT:
/s/Olson, J.

1 Messrs. Casey and Graf are also alleged to be residents and
taxpayers of Allegheny County, (Complaint, ¶s 2 and 3.)
2 The Court raised the issue of whether the Plaintiffs had
standing to bring this action against the County. In its
Memorandum Brief in Opposition to Motion for Preliminary
Injunction, the County concedes that Messrs. Casey, Graf
and McCullough have standing as they are residents and tax-
payers of Allegheny County. (Defendant’s Memorandum

Brief in Opposition to Motion for Preliminary Injunction, p.
15.) The County argues, however, that Mr. Joyce and FACT
do not have standing as Mr. Joyce and FACT are not resi-
dents or taxpayers of Allegheny County. (Id.) Contrary to the
County’s argument, Mr. Joyce and FACT also have standing
to bring this action. According to the verified Complaint, Mr.
Joyce is an owner and operator of a restaurant in Allegheny
County that sells alcoholic beverages at retail and, therefore,
is obligated to collect Drink Taxes (Complaint, ¶ 1), and
FACT is a not-for-profit corporation that has as some of its
members owners and operators of restaurants licensed to
sell alcoholic beverages at retail within Allegheny County
(Id., ¶ 4.) As an owner and operator of an establishment
whose patrons must pay the Drink Tax, Mr. Joyce has stand-
ing. See Wm. Penn Parking Garage, Inc. v. City of Pittsburgh,
464 Pa. 168, 346 A.2d 269 (1975) (holding that the causal con-
nection between local tax on non-residential parking places
levied on parking taxpayers and injury to parking operators
was sufficiently close to afford them standing). Further,
FACT has standing since certain of its members are alleged
to be owners and operators of establishments in Allegheny
County whose patrons are subject to the Drink Tax. An asso-
ciation’s standing as an organization to challenge a munici-
pal ordinance requires a showing that the association’s
members have individual standing to challenge the ordi-
nance. Building Industry Assn. of Lancaster Cty. v. Manheim
Twp., 710 A.2d 141, 144 (Pa. Commw. 1998). An association
is only required to establish that at least one of its members
has standing. Id. The verified Complaint establishes that at
least one member of FACT has individual standing to chal-
lenge the County’s ordinance providing for the Drink Tax,
therefore, FACT also has standing.
3 Allegheny County is a county of the second class. In fact,
Allegheny County is the only second class county in the
Commonwealth of Pennsylvania.
4 The FY 2008 budget contained a line item for a payment to
the Port Authority in the amount of $24,358,500.
(Defendant’s Memorandum Brief in Opposition to Motion for
Preliminary Injunction, Exhibit A.) The budget also con-
tained a line item for “General Contingency” under the sec-
tion “Non-Department Expenses” in the amount of
$3,094,560. This money was to be paid to the Port Authority
only if it met certain criteria and requirements. (Id.) Thus,
the total amount budgeted to be paid to the Port Authority in
FY 2008 was $27,453,060. The County represented at the
hearing that this payment was made to the Port Authority
during FY 2008 and the Plaintiffs indicated that they have no
objection to this payment.
5 Although budgeted to be spent in FY 2008, this excess
amount has not yet been spent by the County.
6 Although the Court could not find any specific definition of
the word “transit” in any other legislation, the word “transit”
has been used in prior legislation. A discussion of this prior
legislation is set forth in this Memorandum Opinion at, p. 14,
n. 7, infra.

7 Although the word “transit” and the phrase “transit sys-
tem” are not specifically defined in any other legislation,
Plaintiffs note in their Brief in Support of Motion for
Preliminary Injunction that the Pennsylvania General
Assembly has used these words in prior legislation.
Specifically, the Plaintiffs cite to the Transit Revitalization
Investment District Act, 73 Pa. C.S. § 850.101, et seq., and the
Rural and Intercity Common Carrier Surface Transportation
Assistance Act, 55 Pa. C.S. § 651, et seq., as legislation that
specifically describes “transit” and “transit system” as mass
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public transportation systems. The plain and unambiguous
language of Act 44 and the Drink Tax Ordinance dictates
that these pieces of legislation relate to mass public trans-
portation systems; therefore, one need not turn to other leg-
islation for guidance. However, if it were concluded that the
statutory language of Act 44 and the Drink Tax Ordinance
was ambiguous, these other acts lend support to an interpre-
tation that the word “transit” and the phrase “transit sys-
tem” are used to describe a mass transportation system for
the public and not general roads and bridges.
8 Further, a close examination of the part of Act 44 that deals
exclusively with funding for public transportation, i.e., 74
Pa. C.S. § 1501, et seq., reveals significant similarities with
53 Pa. C.S. § 8601, et seq. 74 Pa. C.S. § 1501 defines the scope
of Chapter 15 as “relat[ing] to local funding for sustainable
mobility options” while 53 Pa. C.S. § 8601 also provides that
the scope of Chapter 86 “relates to local funding for sustain-
able mobility options.” “Sustainable mobility options” is not
defined by the Act nor could any definition of the phrase be
found. However, Chapter 86 of Title 53 is entitled “Public
Transportation” while similarly the heading that encompass-
es 74 Pa. C.S. § 1501, et seq., is identified as “Public
Transportation.” Thus, it appears that the General Assembly,
in passing Act 44, intended to have the amendments to both
Titles 53 and 74 of the Pennsylvania Consolidated Statutes
apply to public transportation systems.
9 During the hearing on Plaintiffs’ Motion for Preliminary
Injunction, Plaintiffs submitted a number of documents,
including legislative history, press releases, newspaper arti-
cles, etc. which purported to give meaning to “transit” and
“transit system.” As the meaning of these words can be
determined from the clear and unambiguous language of Act
44 and the Drink Tax Ordinance, there is no need for the
Court to turn to these sources for guidance.
10 A question may arise as whether it is possible to determine
how much of the debt service for a particular bond is relat-
ed to Port Authority capital expenditures, and therefore may
be paid through Drink and Car Rental Tax revenue, as
opposed to general County roads and bridges expenditures
which cannot be paid through Drink and Car Rental Tax rev-
enue. This question was answered by documents produced
by the County as an exhibit to its Memorandum Brief in
Opposition to Motion for Preliminary Injunction and during
the injunction hearing. Specifically, the County produced a
document entitled “Transit’s Share of Outstanding Debt
Service” attached as Exhibit B to it Memorandum Brief.
During the hearing, it produced another version of this doc-
ument as Exhibit B-1 which is entitled “Mass Transit’s Share
of Outstanding Debt Service Budgeted in 2009.” Both of
these documents identify the various bonds and attribute a
certain percentage and amount of the weighted principal and
the weighted interest of each of these bonds to the Port
Authority, Bridges and Roads. Thus, it appears that the
County is quite capable of determining how much of the debt
service of these bonds is to be paid for Port Authority proj-
ects and capital expenditures as opposed to projects and cap-
ital expenditures related to general County roads and
bridges.
11 The Drink Tax Ordinance also notes that Act 44 requires
that the tax be modeled on the First Class School District
Liquor Sales Tax Act of 1971. (Ordinance 54-07-OR;
Complaint, Exhibit A.)

12 Although the County argued in favor of a bond, it never
indicated what it believed was the appropriate amount for
the bond.

Commonwealth of Pennsylvania v.
James William Moore

Sentencing—Prosecutorial Misconduct—Jury Instruction

1. Defendant’s sentence was not excessive where it was
reasonable and appropriate based on the facts of the case
and was in the middle of the standard range of applicable
guidelines.

2. In making a determination as to whether a prosecutor’s
statements in a closing argument rise to the level of prosecu-
torial misconduct, the court must not examine the remarks
in the abstract, but, rather in the context of the prosecutor’s
entire argument to the jury.

3. The court held that the prosecutor’s statements did not
constitute prosecutorial misconduct, as they were designed
to discount the plausibility of the defendant’s claim of self-
defense and did not request the jury to render a particular
verdict or prejudice the jury from rendering any type of
verdict.

4. Where defendant fails to establish that comments made
by the prosecutor amounted to prosecutorial misconduct, his
counsel cannot be deemed ineffective for failing to object to
those comments.

5. Instruction that jury could infer defendant intended to
use a firearm unlawfully because he did not possess a license
for the firearm was not given in error because it allowed for
a permissive and not a mandatory inference with respect to
the defendant’s intent.

6. It was not error to exclude defendant’s evidence that
victim had a knife where the knife was never displayed to
the defendant, was never used to threaten the defendant and
was only discovered after the victim was dead.

(Laura A. Meaden)

Michael Streily for the Commonwealth.
Kirk J. Henderson for Defendant.

No. CC200414425. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 8, 2009—On May 8, 2006, following

a jury trial, the appellant, James William Moore, (here-
inafter referred to as “Moore”), was convicted of third
degree murder. A presentence report was ordered and sen-
tencing was held on August 25, 2006, at which time Moore
was sentenced to a period of incarceration of not less than
fifteen nor more than thirty years, to be followed by a peri-
od of probation of ten years, during which he was required
to undergo random drug screening.

Following the imposition of sentence, Moore’s trial coun-
sel requested that he be permitted to withdraw as counsel
since he believed that there may be claims that he was inef-
fective during the trial of this case that Moore might be enti-
tled to raise in any appeal. That request was granted and the
Public Defender’s Office of Allegheny County was appointed
to represent Moore in connection with the filing of any post-
sentencing motions or any direct appeal.

No post-sentencing motions were ever filed; however,
Moore filed a timely pro se appeal to the Superior Court and
in his statement of matters complained of on appeal, indicat-
ed that he wanted to file post-sentencing motions but he did
not have a lawyer at the time that those motions were
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required to be filed since the Public Defender’s Office said
that it did not receive the Order appointing it as Moore’s
appellate counsel. In reviewing the record, this Court agreed
that Moore should have the opportunity to file post-sentenc-
ing motions and requested that the Superior Court remand
Moore’s case so that he could file post-sentencing motions
nunc pro tunc. On August 21, 2007, the Superior Court
entered an Order remanding the record for the purpose of
allowing Moore to file his post-sentencing motions.

Moore’s current appellate counsel filed his post-sentenc-
ing motions and a hearing was held on them on December
10, 2007, and those motions were subsequently denied by
operation of law. Moore filed a timely appeal and in his state-
ment of matters complained of on appeal has raised three
basic issues. Initially, Moore contends that his sentence of
fifteen to thirty years to be followed by a period of probation
of ten years was manifestly excessive, clearly unreasonable
and grossly disportionate to the crime that he committed.
Moore next suggests that the District Attorney assigned to
prosecute Moore, committed prosecutorial misconduct dur-
ing his closing by making intemperate remarks which were
designed to prejudice the jury against Moore. As a corollary
to this argument, Moore has suggested that his trial counsel
was ineffective for failing to object to these improper
remarks. Finally, Moore has suggested that this Court erred
when it instructed the jury that it could infer that Moore
intended to use a firearm unlawfully since he did not have a
license to carry it. As a corollary to that argument, Moore
has also suggested that this Court erred when it ruled that
Moore could not introduce the fact that Myers the victim had
a knife on him.

In the early part of July, 2004, Moore, who was then nine-
teen years old and weighed four hundred sixty pounds, had
a fight with his mother and moved out of her home and
stayed for a short period of time with his cousin, Billy Ely,
(hereinafter referred to as “Ely”), who was fifty-five years
old. About a week after he moved in with his cousin, Moore
heard an argument in his cousin’s living room between his
cousin and George Myers, (hereinafter referred to as
“Myers”). The argument was about guns that Myers appar-
ently had sold to Ely and which Ely had not paid Myers for
those guns. Myers was demanding payment and told Ely and
Moore that he wanted his money. In the ensuing weeks,
Moore would see Myers on the street and Myers would insist
that he wanted his money from Moore, even though he did
not sell any guns to Moore nor was Moore indebted to Myers.
In late July of 2004, Ely’s residence was shot up and Moore
heard on the street that Myers had done this because he had
not received his money. Moore was not residing with his
cousin at that time since he did not want to meet up with
Myers and he moved in with his girlfriend. Myers ultimate-
ly reconciled with his mother and moved back to her resi-
dence in the early Fall of 2004.

On October 8, 2004, at approximately 8:15 a.m., Moore
was taking the trash out when he saw Jaylon Brock, (here-
inafter referred to as “Brock”), walking down the street
toward Schenley High School. Brock stopped to talk to
Moore, despite the fact that he was late for school. During
their conversation, a silver Chrysler automobile drove past
Moore’s house, stopped and then backed up. The driver of
that car was Myers and he yelled out the window that he
wanted to talk to Moore and told Brock that he did not want
to talk to him but, rather, that he wanted to talk to “fat ass”
and that Moore was to get over to his car. Moore walked over
to his car and a discussion ensued which Brock did not hear
but, once again, centered upon the money that Moore’s
cousin owed Myers for the guns. As the conversation got
more heated, Myers got out of the car and Moore started to

back up. Myers walked up to Moore and then punched him
in the face, causing his lip to bleed. Myers then turned and
was walking back to his car when he once again turned
toward Moore and asked him what he was looking at and
Moore admitted that he was not looking at anything and he
did not want any trouble. When Moore was still out in the
street, he pulled a gun and shot Myers once in the chest and
once in the back and then he ran from the scene. The police
were called and upon arrival noted that Myers had a very
faint pulse. The paramedics eventually responded and when
they went to treat Myers, it was determined that he had
already died. Two days later Moore called the police and told
them that he was going to turn himself in and he was subse-
quently charged with the death of Myers.

Moore’s initial claim of error is that this Court abused its
discretion in imposing what he believed to be a manifestly
excessive sentence. It is well settled that a sentence imposed
by a Trial Court will not be disturbed absent a manifest
abuse of discretion. Commonwealth v. Walls, 926 A.2d 957
(Pa.Super. 2007). In Grady v. Frito-Lay, Inc., 839 A.2d 1038,
1046 (Pa.Super. 2003), the Pennsylvania Supreme Court
defined an abuse of discretion as follows:

An abuse of discretion concerning trial court’s
decision on whether to admit expert scientific tes-
timony may not be found merely because an appel-
late court might have reached a different conclu-
sion, but requires a result of manifest
unreasonableness, or partiality, prejudice, bias, or
ill-will, or such lack of support so as to be clearly
erroneous.

If a sentence is within the sentencing guidelines, the review-
ing Court must affirm unless it finds that the sentence is
unreasonable. 42 Pa.C.S.A. §9781(c)(2).

Moore, in suggesting that this Court abused its discre-
tion by imposing a manifestly excessive sentence, is chal-
lenging the discretionary aspect of sentencing and before
reaching that issue, an Appellate Court must conduct a
four-part analysis before it can reach the merits of the
underlying claim. Commonwealth v. Martin, 611 A.2d 731
(Pa.Super. 1992). This analysis requires that a determina-
tion be made as to whether or not the current appeal is
timely filed; whether or not the issue raised on appeal was
properly preserved; whether or not the appellant had filed
a statement pursuant to Pennsylvania Rule of Appellate
Procedure 2119(f) and, finally, whether or not the appellant
has raised a substantial question that his sentence is not
appropriate under the Sentencing Code. Appellant raises a
substantial question when he can articulate a plausible
argument that the sentence imposed is contrary to a provi-
sion of the Sentencing Code. Commonwealth v. Goggins,
748 A.2d 721 (Pa.Super. 2000), appeal denied, 759 A.2d 920
(Pa.Super. 2000).

While Moore’s appeal is timely filed, this Court can
make no determination as to one prong of this case since
Moore has yet to file his statement pursuant to
Pennsylvania Rule of Appellate Procedure 2119(f). In
attempting to assert a substantial question, Moore has sug-
gested that he acknowledged that he was wrong for shoot-
ing Myers but he shot him because he was afraid of him
because Myers had threatened him in the past.
Additionally, he has suggested that the Commonwealth had
conceded that Myers was the initial aggressor in this inci-
dent and was the individual who ultimately caused his own
death by his aggressive behavior. Moore has also suggested
that he has done things in prison to better himself, includ-
ing taking medication for his psychiatric issues and losing
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over one hundred fifty pounds. These latter contentions do
not raise a substantial question. Commonwealth v. Tirado,
870 A.2d 362 (Pa.Super. 2005).

While this Court does not believe that Moore has raised
any substantial question with respect to the issue of sentenc-
ing, it will address the claims made by Moore that his sen-
tence was excessive and, as such, demonstrated an excessive
and unreasonable abuse of discretion. At the time of the
hearing on Moore’s post-sentencing motion, both Moore and
his trial counsel testified. His trial counsel, Lee Rothman,
had indicated that he had been in negotiations with the
District Attorney’s Office about a potential plea and was
offered a plea agreement of ten to twenty years for a plea to
third degree murder. Rothman indicated that he believed
that the worse case scenario for Moore was a conviction of
third degree murder and sought to obtain a plea agreement
of a sentence of seven to fourteen years. When the
Commonwealth rejected that, he upped the potential offer to
eight to sixteen years but was advised that the
Commonwealth would not budge off of the ten to twenty year
sentence. Moore and Rothman both testified that they dis-
cussed this offer at length and that discussion took place
including Moore, Rothman and Moore’s family. It was hoped
that Moore would be acquitted of these charges or, in the
worse case scenario, would be convicted of voluntary
manslaughter, despite the fact that all parties acknowledged
that there existed a real possibility for a conviction of third
degree murder. Moore made the ultimate decision with
respect to a potential plea agreement and rejected it since
the Commonwealth would not budge from its position that
the sentence had to be ten to twenty years.

The guidelines in Moore’s case showed that the mitigated
range sentence started at ninety months, the standard range
sentence was one hundred two months to two hundred forty
months, and an aggravated range sentence of two hundred
forty months. This case also required the imposition of a
mandatory minimum sentence of five to ten years since a
firearm was used in the commission of this homicide. This
Court ordered a presentence report and viewed that report
prior to the imposition of sentence upon Moore. That report
indicated that Moore had been adjudicated on four different
occasions as a delinquent for the charges of aggravated
assault. In addition, he was adjudged delinquent for posses-
sion of a weapon on school property. His next adjudication
for delinquency was for the charges of simple assault and
terroristic threats when he allegedly pushed a teacher down
and told that teacher that he was going to kill him and he was
going to find him, hunt him down and kill him and that he
was going to find out where he lived. Moore also had two sep-
arate adjudications for possession and possession with intent
to deliver a controlled substance and a final adjudication for
possession of firearms and criminal conspiracy. In that case,
Moore was adjudicated delinquent as a result of the fact that
he conspired with a third party to purchase a Taurus forty-
four caliber revolver and a twenty-two caliber Glock pistol.
Although the instant conviction constitutes his first convic-
tion as an adult, this Court was well aware of his assaultive
and aggressive behavior as a juvenile which was intertwined
with his acquisition and possession of deadly weapons.

Moore’s defense was based upon justification since he
asserted and the Commonwealth agreed that Myers was the
instigator of the difficulties between he and Moore. When an
individual employs deadly force to protect himself, he must
reasonably believe that he is in immediate danger of death
or serious bodily injury from the other person and reason-
ably believe that it is necessary then and there to use dead-
ly force against that person to protect himself. In addition, he
must be free from fault from provoking or continuing the dif-

ficulty, which led to the use of deadly force, and he must not
have violated a duty to retreat. The jury obviously disbe-
lieved Moore’s claim of justifiable self-defense since Myers
did not display any deadly weapon nor did he have one on his
person. The only act of aggression was when Myers, as the
instigator, punched Moore in the mouth, bloodying his lip
and then turned around to go back to his car. While Moore
maintained that Myers once again was coming toward him
when he pulled the gun and shot him, Brock indicated that
Myers was heading toward his car when Moore shot him
within five seconds after being punched, once in the back
and once in the chest. In addition, Moore was only five feet
from the steps to the front door of his home and he could
have easily retreated from Myers who was standing in the
street by his car.

In reviewing the record in the instant case, including the
transcript with respect to the post-sentencing hearing, it is
clear that the only reason that Moore is making this claim
that his sentence was an abuse of discretion, is the benefit of
twenty-twenty hindsight when he now realizes that he should
have accepted the plea agreement that was offered to him of
a sentence of ten to twenty years. The record in this case
clearly demonstrates that the sentence that was imposed
upon him of fifteen to thirty years, was reasonable and
appropriate based upon the facts of Moore’s case and was in
the middle of the standard range of the guidelines applicable
to his case.

Moore’s second contention of error is that the prosecutor
committed prosecutorial error when he told the jury that: “If
you were to find that there was self-defense in this case,
well, that’s the message you are sending, that this is okay,
that you can get into any fight and end it by murdering that
person.” (Trial Transcript, Volume II, page 81). Moore con-
tends that this statement constituted prosecutorial miscon-
duct and constitutes prejudice per se. In support of that con-
tention Moore relies on the cases of the Commonwealth v.
Crawley, 526 A.2d 334 (Pa.Super. 1987); Commonwealth v.
LaCava, 666 A.2d 221 (Pa.Super. 1995); Commonwealth v.
Hall, 701 A.2d 190 (Pa.Super. 1997); and, Commonwealth v.
DeJesus, 580 Pa. 303, 860 A.2d 102 (Pa.Super. 2004).

In Commonwealth v. DeJesus, supra, 860 A.2d at 118-119,
the Pennsylvania Supreme Court concluded that when a
prosecutor implores a jury to send a message to the commu-
nity by returning a verdict of death in a capital case, that
type of oratory constitutes prejudice per se.

More importantly, we conclude here, as we did
in Chambers when confronted with a similar chal-
lenge to this Court’s directives concerning what
comprises appropriate argument in the penalty
phase of a capital trial, that penalty phase argu-
ments requesting that the jury send a message with
its verdict are prejudicial per se. We reach this con-
clusion in part because of the inherently prejudi-
cial nature of the remarks, and in part as a matter
of our supervisory authority over Pennsylvania
attorneys. We do not reach the conclusion lightly.
The inappropriate argument at issue here is similar
to that at issue in Chambers. The argument goes to
the very core of the penalty phase jury’s task,
injecting an improper external element in favor of
death. As this Court has made clear in the decisions
culminating in Chambers and LaCava, it is essen-
tial that arguments made in favor of the ultimate
penalty be confined to those statutory aggravating
circumstances which are specifically charged and
which thereby serve as the only appropriate basis
for a verdict of death. Given the critical balancing
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process required of the penalty phase jury, the
important individual role of jurors in this assess-
ment, the inherently prejudicial nature of the argu-
ment, and the fact that the content of a lawyer’s
argument is easily within his control, we will no
longer proceed with case-by-case assessments in
this area. Such arguments are to be avoided and the
peril of defiance is to fall upon the party who would
flout the rule.

On June 27, 2008, the Pennsylvania Supreme Court in the
case of Commonwealth v. Patton, 952 A.2d 1166 (2008),
issued an order granting the petitioner’s allowance of appeal
limited to the issue of whether or not “the per se rule of
DeJesus applies in non-capital cases.” The Superior Court in
Commonwealth v. Patton, 936 A.2d 1170 (Pa.Super. 2007),
refused to apply a prejudice per se rule to the send a mes-
sage statements that were used in a non-capital case, but
rather, sought to analyze those statements in the context of
the oratory that was made.

A prosecutor must be given latitude to present argu-
ments with logical reasoning to support his contention of
what an appropriate verdict should be. In this regard,
prosecutorial oratory would become prejudicial only when
the unavoidable result would be to prejudice the jury to
such an extent that it could not freely and independently
examine the evidence and come to a logical and dispas-
sionate verdict based upon its findings of the facts from
the evidence. Commonwealth v. Copenhefer, 553 Pa. 285,
719 A.2d 242 (1998). In making this determination as to
whether or not the prosecutor has committed prosecutori-
al misconduct, his remarks must not be examined in the
abstract but, rather, in the context of his entire argument
to the jury.

In this case, Moore had claimed that he was acting in jus-
tifiable self-defense when he shot Myers both in the back
and the chest, despite the fact that Myers had not displayed
a deadly weapon and his only aggressive action toward
Moore was to punch him in the mouth once and then turn
around and head toward his car. The prosecutor’s statements
in this regard, while they may not have been artfully crafted,
were designed to show the ludicrous nature of Moore’s claim
of self-defense. The prosecutor’s statements in this case did
not request the jury to render a particular verdict nor did it
prejudice that jury from rendering any type of verdict. As
previously noted, this statement was designed to discount
the plausibility of Moore’s alleged defense of justification. If
Moore in fact suffered prejudice, it was de minimus and not
sufficient to entitle him to a new trial.

As a corollary to this claim of error, Moore has suggested
that his trial counsel was ineffective for failing to object to
the prosecutor’s impermissible comments during his closing
argument. The Supreme Court in Commonwealth v. Grant,
572 Pa. 48, 813 A.2d 726 (2002) mandated that any claims of
ineffectiveness should be raised in a collateral proceeding in
the form of a petition for post-conviction relief. However,
that Court has also recognized that if those claims have been
addressed in post-sentencing motions and an adequate
record has been prepared, and then they can be reviewed in
a direct appeal. Commonwealth v. Bomar, 573 Pa. 426, 826
A.2d 831 (2003). In the instant case, Moore originally assert-
ed this claim of error in his post-sentencing motions and at
the time of the hearing on those motions, presented the tes-
timony of Moore’s trial counsel.

Since Moore’s claim of error is predicated upon his con-
tention that his trial counsel was ineffective for failing to
object to the prosecutor’s closing remarks, Moore was
required to make the following showing in order to proceed

on such a claim.

(1) that the underlying claim is of arguable merit;
(2) that counsel had no reasonable strategic basis
for his or her action or inaction; and (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceedings would have been different. Common-
wealth v. Kimball, 555 Pa. 299, 724 A.2d 326 (1999).
The failure to satisfy any prong of this test will
cause the entire claim to fail. Commonwealth v.
Mallory, 888 A.2d 854 (Pa.Super. 2005). Finally,
counsel is presumed to be effective, and appellant
has the burden of proving otherwise. Common-
wealth v. Pond, 846 A.2d 699 (Pa.Super. 2004).

Commonwealth v. Jones, 942 A.2d 903 (Pa.Super. 2008). It
is axiomatic that trial counsel is presumed to be effective
and that the burden is upon one making the claim of the inef-
fectiveness of his counsel to prove that claim.
Commonwealth v. Miller, 572 Pa. 623, 819 A.2d 504 (2002). If
appellant fails to establish any one of these three prongs for
the test for ineffectiveness, then the claim of ineffectiveness
must fail. Commonwealth v. Busanet, 572 Pa. 535, 817 A.2d
1060 (2002).

Moore claims that his trial counsel failed to object to the
prosecutor’s impermissible remarks at the time they were
made or at any time prior to the jury beginning its delibera-
tion and, therefore, waived the claim that the prosecutor’s
remarks were prejudicial since his trial counsel did not
object in accordance with Pennsylvania Rule of Criminal
Procedure 647(b), which provides as follows:

(B) No portions of the charge nor omissions there-
from may be assigned as error, unless specific
objections are made thereto before the jury retires
to deliberate. All such objections shall be made
beyond the hearing of the jury.

In Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d 220
(2005), the Supreme Court held that the failure to file a spe-
cific objection or exception to the charge for argument made
by counsel waives that claim for the purpose of any appellate
review. The Supreme Court also noted that this rule would be
applied prospectively from November 29, 2005. Since Moore
was tried in May of 2006, the provisions of Pennsylvania
Rule of Criminal Procedure 647 bound his trial counsel and,
accordingly, his failure to object to the prosecutor’s imper-
missible statements would have waived that claim. As previ-
ously noted, however, this claim had no merit since the state-
ment of the prosecutor did not prejudice him since they were
not seeking the imposition of a particular verdict. As previ-
ously noted, the prosecutor is entitled to be afforded reason-
able latitude and may invoke oratorical flare in presenting
his position to a jury. Commonwealth v. Carson, 590 Pa. 501,
913 A.2d 220 (2006). As also noted, Moore has failed to
demonstrate that the prosecutor’s remarks had the unavoid-
able effect of prejudicing the jury to such an extent that it
was incapable of rendering a fair and impartial verdict.
Those remarks were designed to demonstrate the prosecu-
tor’s view of Moore’s claim of self-defense. Since Moore was
unable to establish that the comments made by the prosecu-
tor amounted to prosecutorial misconduct, his counsel could
not have been ineffective for failing to object to those com-
ments. See, Commonwealth v. Gwynn, 596 Pa. 398, 943 A.2d
940 (2008).

Moore’s final claim is that this Court erred when it
instructed the jury that it could infer that Moore had
intended to use a firearm unlawfully since he did not have



page 222 volume 157  no.  10Supplement to The Lawyers Journal

a license to carry that firearm. The basis for this claim of
error is Moore’s contention that the evidence did not sup-
port this charge and that that charge was unduly prejudi-
cial in light of the fact that this Court would not permit
Moore to present evidence to the jury that Myers possessed
a knife.

The charge that was given on this point is as follows

Now, if you find the defendant was armed with
a firearm which he used and the defendant did not
have a license to carry that firearm as required by
law, you may regard that as one of the items of cir-
cumstantial evidence in which you may infer that
the defendant intended to commit a crime of vio-
lence, in this case the crime of criminal homicide.
(Trial Transcript, Vol. II, pp. 118-119, lines 22-6).

Moore maintains that since he was not charged with the
crime of possession of a firearm without a license, 18
Pa.C.S.A. §6105, that this charge was inapplicable. The fact
that Moore was not charged with this crime is immaterial
since this charge reflects nothing more than consideration to
be made by the jury as to whether or not that evidence can
be used as circumstantial evidence with respect to any intent
that Moore may have had. In Commonwealth v. Sattazahn,
428 Pa.Super. 413, 631 A.2d 597 (1993), the use of this charge
was approved since it demonstrated consideration of cir-
cumstantial evidence by a jury. Similarly, in Commonwealth
v. Hall, 574 Pa. 233, 830 A.2d 537, 543-545 (2003), the
Pennsylvania Supreme Court approved the use of this charge
since it allows for a permissive and not mandatory inference
with respect to a defendant’s intent.

We now turn to appellant’s due process claim
premised upon the court’s jury instruction on the
inference the jury could draw from the fact of
appellant’s use of an unlicensed firearm. The
Uniform Firearms Act, which is part of the Crimes
Code, includes Section 6104, entitled “Evidence of
intent.” That section provides as follows:

In the trial of a person for committing or
attempting to commit a crime enumerated in
Section 6105 (relating to persons not to possess,
use, manufacture, control, sell or transfer
firearms), the fact that that person was armed
with a firearm, used or attempted to be used,
and had no license to carry the same, shall be
evidence of that person’s intention to commit
the offense.

18 Pa.C.S. § 6104. Aggravated assault is one of the
crimes enumerated in Section 6105. Id. § 6105(b).
The trial court in this case instructed the jury not
that it was required to view the use of an unli-
censed firearm as evidence of an intention to com-
mit the offense, but that the jury could choose to
infer that intent:

If you find that the Defendant used a firearm in the
commission of either of the counts of aggravated
assault and that he had no license to carry that
firearm, you may regard that as an item of circum-
stantial evidence from which you may, if you
choose, infer that the defendant intended to commit
the crime.

N.T. 180.FN3 On appeal, the Superior Court
approved the charge, noting that it did not set
forth a mandatory presumption, but rather a per-
missive inference arising from the use of an unli-

censed firearm, and that, under Superior Court
precedent, such an instruction is proper. Slip op.
at 6-7, citing Commonwealth v. Sattazahn, 428
Pa.Super. 413, 631 A.2d 597, 606 (1993). On the
question of constitutionality, the Court recognized
the following language from its decision in
Sattazahn as controlling:

FN3. The court referred to multiple “counts” of
aggravated assault because, as noted above,
appellant was charged under two separate sub-
sections of the aggravated assault statute relat-
ing to police officers.

We likewise find a rational connection between the
licensing or failure to license a firearm and the
intent with which a person acts in using that
firearm.

The legislature has recognized a distinction
between prohibited offensive weapons which have
no peaceful purpose and “shall not be allowed to
exist in our society,” Commonwealth v. Adams, 245
Pa.Super. 431, 436, 369 A.2d 479, 482 (1976); and
those which have peaceful as well as lethal poten-
tialities. Cf. Commonwealth v. Stewart, 343
Pa.Super. 514, 532, 495 A.2d 584, 593 (1985). The
former are banned absolutely because criminal
usage is conclusively presumed, while the latter
are allowed, if licensed. The obtaining of a license
is tantamount to an acknowledgment that the pos-
session is for lawful purposes; the failure to obtain
a license suggests the opposite. One who envisions
no criminal purpose for the firearm is unlikely to
refuse, if required, to declare his ownership of that
weapon to the proper authorities, while one who
harbors criminal intentions will. This is not to say
that in every instance the lack of a license suggests
criminal intent, but rather that a lack of required
license is simply another piece of circumstantial
evidence from which the true intent of the user of a
firearm might be ascertained in a given situation.
631 A.2d at 606-07 n. 6.

Evidentiary tools such as Section 6104 “are com-
monly and often interchangeably known as ‘infer-
ences’ or ‘presumptions’” and, “[a]s recognized by
the United States Supreme Court, ‘[i]nferences and
presumptions are staples of our adversary system
of factfinding.’” Commonwealth v. MacPherson,
561 Pa. 571, 752 A.2d 384, 389 (2000), quoting
County Court of Ulster County v. Allen, 442 U.S.
140, 156, 99 S.Ct. 2213, 60 L.Ed.2d 777 (1979).
“These evidentiary tools are of two types: permis-
sive and mandatory.” MacPherson, 752 A.2d at 389.
A mandatory presumption “tells the trier of fact
that he must find the elemental fact upon proof of
the basic fact.” Id.FN4 In contrast,

FN4. There are two different types of mandato-
ry presumptions-rebuttable and conclusive-
each of which triggers different constitutional
concerns. Id. at 582. Since this case does not
involve a mandatory presumption, those com-
plications are of no moment here.

A permissive inference allows, but does not
require, the factfinder to infer the elemental fact
from proof of the basic fact and places no burden of
persuasion or production on the defendant…. In
this situation, the basic fact may constitute “prima
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facie” evidence of the elemental fact. Ulster County
Court[ v. Allen], 422 U.S. [140]at 157[, 99 S.Ct. 2213,
60 L.Ed.2d 777 (1979)]…. “A permissive inference
does not relieve the State of its burden of persua-
sion because it still requires the State to persuade
the jury that the suggested conclusion should be
inferred based on the predicate facts proved.”
Francis v. Franklin, 471 U.S. 307, 314, 105 S.Ct.
1965, 85 L.Ed.2d 344 (1985). Id. Accord Common-
wealth v. Kelly, 555 Pa. 382, 724 A.2d 909 (1999).FN5

FN5. For both permissive inferences and
mandatory presumptions, the terms “basic
facts,” “predicate facts,” and “proven facts” are
used interchangeably to describe those facts
which establish the element of the crime at
issue. The element of the crime at issue is
referred to as a “conclusion” or “elemental
fact” for permissive inferences and as a “pre-
sumed fact” or “elemental fact” for mandatory
presumptions.

When this portion of the charge is viewed in context with the
entire charge that was given, including the charge on justifi-
cation, it is clear that no mandatory inference was given to
the jury but, rather, the jury was instructed that it could use
his non-licensure as circumstantial evidence of his intention,
if it so chose; therefore, making it a permissive inference.

Moore also believes that giving this charge on his intent
was prejudicial in light of the fact that he was not permitted
to present evidence of the fact that Myers had a knife on him.
The reasons that Moore was prohibited from presenting that
evidence were that the knife was never displayed to Moore,
he was never threatened with the possible use of the knife,
and he did not know that Myers had a knife at the time he
shot him. The knife only became an issue after Myers was
pronounced dead. The knife was irrelevant to the facts of
Moore’s case and had no evidentiary value.

Cashman, J.

Dated: January 8, 2009

Commonwealth of Pennsylvania v.
Rashad Desean Hefflin

Post-Conviction Relief Act Petition—Ineffective Assistance
of Counsel—Right Against Double Jeopardy

1. Jeopardy does not attach and the constitutional prohi-
bition against double jeopardy has no application until a
Defendant stands trial before a tribunal where guilt or inno-
cence will be determined. In a criminal jury trial, jeopardy
attaches when the jury is sworn.

2. A claim of jeopardy does not arise where an initial
panel of prospective jurors are dismissed before they enter
the courtroom and are sworn in to serve.

3. A claim of ineffective assistance of counsel will not lie
where neither trial counsel nor appellate counsel failed to
raise a frivolous claim.

(Joseph Bucci)

Steven Stadtmiller for the Commonwealth.
Christy Foreman for Defendant.

No. CC: 200107099; 200107681. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division. 

OPINION

Cashman, J., February 11, 2009—Defendant, Rashad Desean
Hefflin (hereinafter referred to as “Hefflin”) has appealed
from the Order of Court denying his petition pursuant to the
Post-Conviction Relief Act. Counsel for Hefflin has filed a
concise statement of errors complained of on appeal. This
document lists two assertions of error:

1. Whether this Court erred in dismissing Hefflin’s
PCRA petition without a hearing on the claim that
there was a violation of his constitutional rights,
which in the circumstances of this case, so under-
mined the truth determining process that there
could be no reliable adjudication of Hefflin’s guilt
or innocence; and

2. Whether this Court erred in dismissing Hefflin’s
PCRA petition without a hearing where he has now
alleged ineffective assistance of all prior counsel
based on their failure to seek dismissal of the
charges against him on double jeopardy grounds
based on a mistrial declared by the Court.

Hefflin was charged with one count of Criminal
Homicide at CC 200107099. He was charged with one count
of Violation of the Uniform Firearms Act (VUFA) at CC
200107681.  Hefflin was found guilty of Third Degree
Murder and the VUFA charge by a jury verdict on June 24,
2004. He was sentenced on August 25, 2004 by the
Honorable Cheryl Allen to a period of 10 to 20 years impris-
onment on the Third Degree Murder Count, and a consecu-
tive 1 to 2 year sentence on the charge of violation of the
Uniform Firearms Act.

Hefflin appealed his conviction to the Superior Court of
Pennsylvania. That Court affirmed Hefflin’s sentence on
July 10, 2006. Hefflin then filed a timely Petition For
Allowance Of Appeal to the Pennsylvania Supreme Court,
which petition was denied on November 14, 2006. Hefflin
then filed a pro se Motion for Post-Conviction Collateral
Relief. On July 1, 2008, this petition was denied without a
hearing, resulting in the instant appeal.

The evidence at trial established that jitney driver
William Ghafoor was shot several times and killed while
seated in the front seat of his Ford Taurus in the Hill
District Section of Pittsburgh, Pennsylvania on May 9,
2001. Hefflin was developed as a suspect by the Pittsburgh
Police. Hefflin was transported to the City of Pittsburgh
Police Department on May 11, 2001 by Pittsburgh Housing
Authority Officer Richard Culliver. He was met at the
Pittsburgh Homicide Division by then Homicide Detective
Richard McDonald. Detective McDonald and Detective
Fisher proceeded to the interview room, introduced them-
selves to Hefflin and asked to speak with him concerning
the death of William Ghafoor. Hefflin immediately told the
detectives that he was not in Elmore Square, the location
of the homicide, when the incident occurred. Detective
McDonald advised Hefflin of his Miranda Rights, and
Hefflin signed a waiver of those rights. While Hefflin ini-
tially denied any involvement in the death of Ghafoor, he
eventually admitted to being in the area, and ultimately
confessed to shooting Ghafoor. Hefflin told the detectives
that he had returned from picking up a pizza that his girl-
friend had ordered. Upon returning to the Elmore Square
area, Hefflin told Detective McDonald that a dark blue
vehicle struck his vehicle, and the driver looked at him
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like “what the fuck are you going to do?” Hefflin told
Detective McDonald that he then went to his girlfriend’s
residence, retrieved a .45 caliber handgun, returned to the
dark blue vehicle, pointed the gun at the driver and fired
several times.

Hefflin’s first issue generically claims that his constitu-
tional rights were violated, without articulating how that vio-
lation occurred. It is believed that Hefflin’s contention in his
first assertion of error dovetails into his second assertion-
namely, that his right against double jeopardy was violated
by this member of the Court declaring a mistrial without a
motion being made by either the Commonwealth or the
Defense. Hefflin’s petition contains no affidavits or verifica-
tions as required by the Pennsylvania Rules of Criminal
Procedure. Likewise, there is no affidavit from Petitioner’s
trial counsel reflecting what trial counsel may have testified
if called as a witness.

Ignoring these procedural deficiencies, it is clear that
Hefflin’s claims of ineffectiveness are without merit.
Petitioner cannot show that he received ineffective assis-
tance that undermines the truth determining process so that
no reliable adjudication of guilt took place. Hefflin’s sole
complaint appears to be that both trial counsel and prior
appellate counsel were ineffective for failing to raise the
claim that his conviction was obtained in violation of the
double jeopardy clause of both the United States and
Pennsylvania Constitutions. The record reflects that in the
course of empanelling a jury, that panel was dismissed in
September of 2003. Trial eventually took place in June of
2004. What Hefflin fails to apprehend, however, is that jeop-
ardy did not attach when the jury was dismissed by this
Court in September of 2003. The jury was dismissed during
the pretrial motions stage, before they were sworn and
before trial had commenced.

In Pennsylvania, jeopardy does not attach and
the constitutional prohibition against double jeop-
ardy has no application until a defendant stands
trial before a tribunal where guilt or innocence will
be determined. In a criminal jury trial, jeopardy
attaches when the jury is sworn.

Commonwealth v. Vargas, ______ A.2d ______ (Pa.Super.
2008); quoting Commonwealth v. Micklos, 672 A.2d 796, 799
(Pa.Super. 1996), appeal denied, 686 A.2d 1309 (Pa. 1996).
The record is clear that jeopardy did not attach in September
of 2003, because the jury was never sworn. This initial panel
was dismissed after one prospective juror became angry that
he would not be permitted to take notes during trial, at a time
before this practice was permitted. This prospective juror
advised the Court that his inability to do so would constitute
“a travesty on the rights of the accused.” (Suppression
Transcript, pp. 101-102). This juror may have expressed his
displeasure to other members of that panel. (Suppression
Transcript, page 115). Defense counsel noted that: “The
Court sua sponte made a decision. I didn’t have an opportu-
nity to ask him any further questions. I think the Court has
that ability.” The Court responded: “It’s absolutely, positive-
ly clear he wasn’t going to follow any instructions that were
going to be given, including my final instructions.” In order
to avoid any appellate issues, the prosecutor suggested
selecting “a jury that everybody is happy with.” The Court
responded: “Well, go pick.” (Suppression Transcript, page
115, line 16).

The initial panel from September of 2003 never entered
the Courtroom and was never sworn. It is obvious that jeop-
ardy did not attach, and that the dismissal of the September
2003 panel of prospective jurors did not constitute jeopardy

so as to prevent Hefflin from being tried for the first and
only time in June of 2004.

It is obvious that Hefflin’s claim of double jeopardy is
completely without merit. Neither trial counsel nor prior
appellate counsel can be found to have been ineffective for
failing to raise a frivolous claim. Accordingly, Hefflin’s
Petition for Relief pursuant to the Post-Conviction Relief Act
was properly denied without a hearing.

Cashman, J.

Dated: February 11, 2009

Commonwealth of Pennsylvania v.
Eric Hancock

Petition to Transfer to Juvenile Court—Suppression of
Statements

1. Transfer of case to Juvenile Court must serve the pub-
lic interest, with Court to consider impact of the offense on
the victims and the community, the threat to public safety
posed by the sixteen year-old juvenile, the circumstances of
the offense, the degree of the child’s culpability, and whether
or not the child is amenable to rehabilitation.

2. Transfer of homicide and robbery case to juvenile
court would not adequately protect society since killing of
store clerk as shown on videotape appeared to be performed
without provocation or reason; victim was fully compliant
and cooperative during robbery, and defendant showed a
depraved indifference to human life.

3. In light of serious nature of the offense, prior treatment
as a juvenile on probation, and criminal sophistication dis-
played by defendant, defendant found not amenable to treat-
ment or rehabilitation as a juvenile.

4. Voluntariness of minor’s confession is tested by totali-
ty of circumstances. Manner, location and duration of ques-
tioning, attitude of police, and presence of an interested
adult are some of the factors.

5. Confession made to police by juvenile homicide suspect
is admissible since an interested adult was present, police
explained the charges, defendant was advised of his rights,
defendant was familiar with the criminal justice system,
both juvenile and adult signed a Rights Warning Form, adult
testified that she understood seriousness of charges, and no
facts indicated duress, mistreatment or coercion.

(Pati Lindauer)

Lisa Pellegrini for the Commonwealth.
Elizabeth S. Minnotte for Defendant.

CC No. 200712895. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., January 20, 2009—Defendant, Eric

Hancock, was charged by criminal information with one
count each of Criminal Homicide1 and Robbery2 and with
two counts of violating the Uniform Firearms Act (Firearms
not to be carried without a license3 and Possession of a
firearm by a minor4). Although the defendant was sixteen
(16) years of age on the date of the offense and, thus, a juve-
nile; he was charged in this Court pursuant to 42 Pa. C.S.



may 8 ,  2009 page 225Supplement to The Lawyers Journal

§6355(3). The defendant filed a Petition for Transfer of
Jurisdiction seeking to have his case transferred to the
Juvenile Court for trial and disposition and an Omnibus Pre-
Trial Motion seeking to suppress the statement he gave to
law enforcement following his arrest. A hearing on both of
these matters was held on July 1, 2008. At the conclusion of
that hearing, the Court denied both the Petition to Transfer
Jurisdiction and the Suppression Motion. The defendant
then waived his right to a jury trial and agreed to be tried by
this Court. At the conclusion of that trial, the Court adjudged
the defendant guilty of Criminal Homicide—Murder of the
Second Degree, Robbery and the two VUFA violations. The
defendant was immediately sentenced to the mandatory
term of life imprisonment for Second Degree Murder. No
penalty was imposed on the Robbery charge as it constitut-
ed the underlying felony for the charge Second Degree
Murder. The Court also imposed sentences of not less than
the two and one half (2 1/2) nor more than five (5) and not
less than three and one half (3 1/2) nor more than seven (7)
on the VUFA charges, ordering them to run consecutive to
one another but concurrently with the life sentence. The
defendant filed a timely Notice of Appeal and, in a Concise
Statement of Matters Complained of an Appeal filed pur-
suant to Pennsylvania Rule of Appellate Procedure 1925(b),
identified two claims that he wished to raise on appeal. First,
the defendant contended that this Court abused its discretion
in denying Petition to transfer the matter to Juvenile Court.
The defendant’s second claim is that the Court abused its
discretion in denying the defendant’s Motion to Suppress.

The charges arose out of the Robbery of the A&E Deli in
Carrick and the shooting death of the clerk, Jamal
Mouzaffar. The facts surrounding that incident and the role
played by the defendant were not largely disputed at trial.
The entire incident inside the store was caught on the store’s
surveillance cameras and the defendant gave a completely
inculpatory statement after he turned himself in to the
Police. The video tape and the defendant’s statement estab-
lished that he entered the A & E Deli while the victim was
working as a clerk. The defendant was wearing a hoodie and
had his face concealed with what he called a “toboggan” hat
into which he had cut eyeholes. He climbed over the count-
er, pointed the gun at the victim and demanded the clerk
open the cash register. The clerk complied and then backed
off, holding his hands in the air. The defendant took money
from the register and repeatedly asked the victim “where is
the safe.” The victim responded, “What safe” and the defen-
dant then shot him once in the chest. After the victim fell to
the floor, the defendant looked behind the counter for a key
to open a lock box. When he could not find the key, he
grabbed the lock box and several packages of cigarettes and
fled the store.

In his statement and testimony, the defendant also
claimed that his cousin, Jeremy Hancock, acted as his
accomplice. He claimed that his cousin asked him to partic-
ipate in the robbery because he needed money to pay for a
private attorney in a pending criminal matter. He said that
his cousin gave him the weapon, acted as lookout outside the
store, took most of the money obtained in the robbery and got
rid of the firearm.

The defendant had the burden, pursuant to 42 Pa.C.S.A.
§6322, to prove by a preponderance of the evidence that
transferring his case to Juvenile Court would “serve the pub-
lic interest.” In making this determination, a court is
required to consider the factors set forth in 42 Pa.C.S.A.
§6355(a)(4)(iii).
These factors are:

(a) the impact of the offense on the victim or victims;

(b) the impact of the offense on the community;

(c) the threat to the safety of the public or any indi-
vidual posed by the child;

(d) the nature and circumstances of the offense
allegedly committed by the child;

(e) the degree of the child’s culpability;

(f) the adequacy and duration of dispositional alter-
natives available under this chapter and in the
adult criminal justice system; and

(g) whether the child is amenable to treatment,
supervision or rehabilitation as a juvenile by con-
sidering the following factors:

(i) age;

(ii) mental capacity;

(iii) maturity;

(iv) the degree of criminal sophistication exhib-
ited by the child;

(v) previous records, if any;

(vi) the nature and extent of any prior delin-
quent history, including the success or failure of
any previous attempts by the juvenile court to
rehabilitate the child;

(vii) whether the child can be rehabilitated
prior to the expiration of the juvenile court
jurisdiction;

(viii) probation or institutional reports, if any;
and

(ix) any other relevant factors.

42 Pa.C.S.A. §9355(a)(4)(ii).

At the July 1, 2008 hearing, the defendant presented tes-
timony from Alice A. Applegate, a psychologist who evaluat-
ed the defendant at the request of defense counsel. Dr.
Applegate stated that she subjected the defendant to psycho-
logical testing and that the results of those tests suggested
that the defendant was a “conformist” who was motivated by
a desire to conform to his cousin’s request for help. (N.T. 11).
She also said that he was “trying on an identity” in commit-
ting the offenses, an identity he “took off” when he turned
himself into the police and confessed. (N.T. 12). According to
Dr. Applegate, the defendant “scored on repression.” (N.T.
13). She said that this means “…that he has uncomfortable
feelings of anxiety, of upset, of anger that he doesn’t deal
well with. My guess is that when this [the offense] was going
on he was repressing his feelings.” (N.T. 13). Finally, she said
that she gave him the “house tree person” test. This involves
him drawing a house, a tree and a person and her analysis of
what his drawing means. She said that from his drawing she
saw “confusion…impulsivity…tension in the family…some
feelings of sadness…feelings of depression.” (N.T. 15).

She offered the opinion that he is “…not an aggressive or
psychopathic personality, but he does tend to conform…” and
that “…he was conforming to what his cousin needed.” (N.T.
16). When asked if being in juvenile detention facility would
benefit him, she said, “He is clearly amenable to treatment.”
(N.T. 16). She added an important caveat to that opinion, how-
ever, when she then said: “If the charges were not so serious,
he would be amenable to treatment.” (N.T. 16).

The prosecutor established, during cross-examination,
that Dr. Applegate did not view the videotape of the offense.
Dr. Applegate agreed with the prosecutor that the defen-
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dant’s conduct depicted in the videotape, as described to her
by the prosecutor, showed that the defendant exhibited crim-
inal sophistication. (N.T. 21). Dr. Applegate also did not have
access to the defendant’s school records and did not inter-
view the defendant’s mother. Most importantly, she admitted
that in the report she prepared for defense counsel, she
wrote, “The purpose of this letter is to put forth a recommen-
dation to not decertify Eric Hancock from Criminal Court to
Juvenile Court, following a psychological evaluation on June
26, 2008.” (Commonwealth Exhibit 1; N.T., p. 23) She reiter-
ated this in her testimony when she answered “right” when
the prosecutor asked her if it remained her opinion that the
defendant should remain in adult court and not be sent back
to juvenile court. (N.T., p. 23). In opposition to the Petition,
the Commonwealth had Detective Michael Garlicki play the
videotape of the robbery and then presented testimony from
the victim’s aunt, Marcy Mouzaffar, regarding the impact of
the victim’s death on his family.

The defendant failed to meet his burden of demonstrating
that a transfer of his case to Juvenile Court was in the public
interest. The first five factors in section 6355 (a)(4)(iii),
which require a consideration of the impact of the offense on
the victim, its impact on society, the threat to the community
posed by the juvenile, the nature and circumstances of the
offense and the degree of culpability of the child all weighed
heavily against a transfer. The impact on the victim and on
the community was as severe as there can be in a criminal
case. The victim is dead and the community must feel less
safe as a result. The defendant did not dispute his culpability,
not a surprising choice given the videotape, his confession
and the other compelling evidence arrayed against him. The
circumstances of the offense, the fact that the killing of
Jamar Mouzaffar was not necessary, weighed against the
transfer. Those circumstances also showed that the defendant
posed a severe threat to the safety of society. The Court also
does not believe that the alternatives available in the juvenile
justice system would adequately protect society. Even if the
defendant were detained by the juvenile justice system for
the longest period of time allowed by law, he would be
released into society in his early twenties and, in light of the
ease with which he took the life of Jamar Mouzaffar, would
pose a serious threat to resume such conduct.

The defendant is also not amenable to treatment, supervi-
sion or rehabilitation as a juvenile. The Court agrees with Dr.
Applegate’s conclusion that he is not amenable because of
the serious nature of his offense. He was 16 when the offense
was committed and 17 at the time of his trial. He had already
been subject to treatment in the juvenile system but commit-
ted these offenses only twenty days after completing proba-
tion. The facts of these offenses showed a significant degree
of criminal sophistication through his efforts to conceal his
identify, his flight from the scene of the crime and his dispos-
al of the evidence linking him to the offense including the
firearm, the proceeds of the robbery, and the easily identifi-
able hat he wore over his face.

Regardless of whether the defendant’s cousin had involve-
ment in these offenses, as the defendant contends, or not, the
fact remains that he was the only person in the A & E Deli. He
and he alone made the decision to shoot a fully compliant and
cooperative victim. There was absolutely no reason to shoot
Mr. Mouzaffar. This conduct demonstrated a depraved indif-
ference to the value of human life and a criminal sophistica-
tion devoid of amenability in the juvenile system. His request
that his case be transferred was properly denied.

The defendant also claims that the Court erred in denying
the Motion to Suppress Evidence. The evidence presented at
the suppression hearing indicates that after learning that the
police were looking for him, the defendant turned himself in

to law enforcement in the company of his maternal aunt,
Sataria Hamlin. Allegheny County homicide detective Terry
Hediger testified that he spoke with Ms. Hamlin and that she
indicated that the defendant was staying in the Pittsburgh
area with relatives, including her. She stated that he was vis-
iting her at the time of his arrest.

After his arrest, he was transported to Allegheny County
Police Headquarters. Ms. Hamlin accompanied him. Both
the defendant and Ms. Hamlin were verbally advised of the
defendant’s constitutional rights. They also both read and
signed a Rights Warning Form. (N.T., p. 45; Com. Ex. 7) The
defendant was then interviewed, in the presence of his aunt.
This interview was not recorded. During that interview, the
defendant and Ms. Hamlin both read and signed a consent to
search form permitting a search of Ms. Hamlin’s residence.
The defendant also prepared a diagram where certain items
could be found in that residence. Once again, both he and his
aunt signed that diagram. (N.T.; pp. 47-48; Com. Exs. 9 & 10)
Finally, the defendant agreed to provide a video taped state-
ment. The defendant’s aunt was present for that interview as
her voice is heard on the recording.

Ms. Hamlin also testified at the hearing. She said that she
understood when the defendant was arrested that he was
being charged with criminal homicide and robbery and that
these were serious offenses. She stated that she could read,
write and understand the English language and had read and
signed the Rights Warning Form that was read to her and her
nephew. She stated that neither she nor her nephew was mis-
treated in any way. (N.T., p. 62)

A confession obtained during a custodial interrogation is
admissible where the accused’s right to remain silent and
right to counsel has been explained and the accused has
knowingly and voluntarily waived those rights without coer-
cion or mistreatment. Commonwealth v. Jones, 683 A.2d
1181, 1189 (Pa. 1996). In the context of confessions by
minors, the Supreme Court of Pennsylvania has said:

“All of the attending facts and circumstances must
be considered and weighed in determining whether
a juvenile’s confession was knowingly and freely
given. Among those factors are the juvenile’s
youth, experience, comprehension, and the pres-
ence or absence of an interested adult.”

Commonwealth v. Williams, 475 A.2d 1283, 1288 (Pa. 1984).
The Williams Court restored the totality of circumstances

test for assessing the voluntariness of a confession by a
minor. Id. Totality of the circumstances analysis includes,
among other things, consideration of the manner in which
the questioning occurred, the location and duration of the
questioning, and the attitude of the police. Commonwealth v.
Carter, 855, A.2d 885, 890 (Pa.Super. 2004).

Post Williams the absence of an interested adult does not
automatically render a juvenile’s waiver invalid. However,
the presence of an interested adult is an “important factor”
in considering the totality of circumstances. Commonwealth
v. Bebout, 484 A.2d 130, 132 (Pa.Super. 1984).

Sataria Hamlin was clearly an interested adult as con-
templated by the case law. See Commonwealth v. Green, 462
A.2d 736, 740 (Pa.Super. 1983) (“The requisite concern for
the welfare of the juvenile is assumed to be present when a
person of blood relationship is consulted.”) The fact that the
interested adult was Hancock’s aunt and not his mother is of
little significance because there is no requirement that the
officers choose the “best” interested adult: “We will not
require our law enforcement officers to conduct a survey of
a defendant’s relatives, interview them, and make an evalu-
ation as to which is ‘most interested’ in the minor’s welfare.”
Commonwealth v. Jenkins, 453 A.2d 945, 949 (Pa. 1982).
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Hancock’s claim that his aunt was not an interested adult
because “she was possibly connected to the cousin who was
also being looked at as a person of interest in this incident”
is unpersuasive for several reasons.

First, Hamlin is the sister of defendant’s mother and
therefore has a much closer connection to Hancock than the
other person of interest.

Second, in light of Hamlin’s relationship to Hancock, the
fact that Hancock voluntarily appeared at Hamlin’s home
and was with Hamlin when he was arrested, and the fact that
defendant was living in Pennsylvania for a period of six
weeks, it was clearly reasonable for the police to believe
Hamlin had the requisite concern for defendant’s welfare.

Third, the Williams case restored the totality of circum-
stances test because the former application of per se rules
created an inadequate balancing of the interests of society
and justice versus protecting minors. The Court wrote in
Williams:

“[W]e believe that protection of juveniles against
the innate disadvantages associated with the imma-
turity of most youth may well be achieved in a man-
ner that affords more adequate weight to the inter-
ests of society, and of justice, while avoiding per se
applications of the interested and informed adult
rule that serve, in an overly protective and unrea-
sonably paternalistic fashion, to provide means for
juvenile offenders to secure suppression of confes-
sions in fact given in a knowing, intelligent and vol-
untary manner.” 475 A.2d at 1287.

The claim that Hamlin was not an interested adult and that
the confession was not intelligently waived because of the
alleged conflict of interest would undermine the policies set
forth in Williams. Hancock’s claim that because a specific
adult, his mother, was not consulting him renders his confes-
sion inadmissible under the Fifth and Sixth Amendments as
well as Article I, Section 9 of the Pennsylvania Constitution
is incorrect.

The other factors that make up the totality of the circum-
stances test show that the defendant made a fully informed
waiver of rights. The officers explained to Hancock that he
was under arrest and explained the charges. His rights were
read to him when he was taken into custody. Hamlin was
advised of his rights as well. Detective Langan asked if
Hancock and Hamlin understood those rights and they both
said yes. Langan repeated these rights a second time to no
objection. Both Hamlin and Hancock signed the waiver
form. Hancock did not object to Hamlin’s statement that she
was acting as a concerned adult. Hancock did not appear to
be under the influence of drugs or alcohol, affirmatively stat-
ed he had not recently drank any alcoholic beverages, and
appeared to understand, what was being said to him.
Hancock had previously been adjudicated in North Carolina
on other charges and was therefore familiar with the crimi-
nal system and his constitutional rights.

Finally, the defendant pointed to his “tender age” (16
years old at time of statement) as a circumstance militating
against admission of the statement. But the Courts have
upheld the admission of statements made by persons
younger than sixteen, even when their education levels were
significantly less than that of Hancock’s. In In Interest of
N.L., 711 A.2d 518, (Pa.Super. 1998) the fourteen year-old
defendant sought to suppress a statement given to police.
The defendant’s parents told officers they did not want to be
present at the police station and gave consent to the officers
to take a statement. Thus, there was no interested adult pres-
ent to advise the defendant. Despite the lack of an interested
adult and the fact that the defendant told officers he “did not

understand big words” and also made several mistakes in
answering questions regarding his Miranda rights, the trial
court nevertheless admitted the confession and the Superior
Court affirmed the admission.

Viewed together, there was no indication of any duress,
mistreatment, or coercion that made the statement involun-
tary. The evidence presented at the suppression hearing
established that Hancock made a knowing and intelligent
waiver of his rights. The Motion to Suppress was properly
denied.

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

1 18 Pa.C.S.A. §2501.
2 18 Pa.C.S.A. §3701 (a)(1)(i).
3 18 Pa.C.S.A. §6106 (a)(1).
4 18 Pa.C.S.A. §6110.1.

Commonwealth of Pennsylvania v.
John K. Richardson

Petition for Time Credit

1. Defendant sent a letter to the President Judge request-
ing action on a Petition for Time Credit filed in December
2007. The Court has no record of ever having been served a
copy of the petition.

2. The Court, upon receiving the letter, reviewed the
record to determine if the Defendant is entitled to any cred-
it for time served.

3. After a thorough review of Court records, it was deter-
mined that the Defendant was already given a credit for 57
days and for another 127 days, and therefore, has already
been given all the credit to which he is entitled, and accord-
ingly, Defendant’s Petition for Time Credit was denied.

(Daniel McIntyre)

Joseph A. Hopper for the Commonwealth.
John K. Richardson, Pro Se.

Nos. CC 199515243. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
Manning, J., February 17, 2009—This Court was recently

provided with a copy of a letter from the defendant to the
President Judge requesting that the President Judge take
action on a Petition for Time Credit filed in December, 2007.
Although the dockets indicate that a Pro-Se Petition was
filed in December, 2007, this Court has no record of ever
having been served with a copy of the Petition or had the
original presented to it. The Court, upon receiving the letter,
reviewed the record in this matter to determine if the defen-
dant is entitled to any credit for time served in addition to
that already provided. The record reveals that the defendant
was sentenced to serve a five-year period of probation to
commence at the expiration of his term of incarceration
imposed at the same time. The period of incarceration was
completed on June 1, 2004. Prior to his being released, the
defendant was detained on May 28, 2004 for a technical vio-
lation of the five-year period of probation. He remained
incarcerated until August 3, 2004 when his probation was
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continued with the condition that he reside at the Renewal
Center. He was returned from the Renewal Center to the
County Jail on November 3, 2004 due to misconduct. On
March 9, 2005, he was determined to be in violation of his
probation and sentenced to serve the balance of his term of
five years. He was given credit for time served while
detained between May 8, 2004 and November 3, 2004 and the
effective date of the sentence was set as November 3, 2004.

The defendant contends that his maximum date is June 1,
2009. That is not accurate. He was sentenced on March 5,
2005 and given credit for the 67 days between May 28, 2004
and August 3, 2004 and for the 127 days between November
3, 2004 and March 9, 2005, for total credit in the amount of
194 days. Accordingly, his maximum date is August 27, 2009.
Because the defendant has been given all the credit to which
he is intitled as a matter of law, the defendant’s Motion for
Time Credit is DENIED.

The Office of Court Records is directed to serve copies of
this Order upon the defendant and upon the Office of the
District Attorney of Allegheny County.

BY THE COURT:
/s/Manning, J.

Date: February 17, 2009

Commonwealth of Pennsylvania v.
Barry Long

Post-Conviction Relief Act (PCRA) Petition

1. Defendant filed a Petition for Post-Conviction Relief
alleging that his counsel was ineffective for failing to call
Defendant as a witness.

2. In order for Defendant to prevail on a claim that coun-
sel was ineffective in not presenting Defendant’s own testi-
mony at trial, he must prove either that counsel interfered
with his right to testify or gave him specific advice regard-
ing his right to testify that was so unreasonable as to vitiate
a knowing, intelligent decision by the client not to testify on
his own behalf.

3. Trial counsel’s testimony at PCRA hearing established
a reasonable basis for his advice to the Defendant that he not
testify, and, accordingly, the petition was dismissed.

(Daniel McIntyre)

Bruce Beemer for the Commonwealth.
Joseph Morascyck for Defendant.

Nos. CC 200215928. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
Manning, J., February 23, 2009—The defendant, Barry

Long, has filed a Notice of Appeal from this Court’s Order
denying his Post-Conviction Relief Act Petition. In his origi-
nal Petition, the defendant raised eight claims. In a
Memorandum Opinion and Notice of Intention to Dismiss
filed September 25, 2008, this Court advised the defendant
that it intended to dismiss all of his claims. The
Memorandum Opinion set forth reasons for the proposed
dismissal. The defendant filed an objection to Notice of
Dismissal and attached to that objection exhibits to the
Amended Post-Conviction Relief Act Petition. The response
addressed the reason for the Court’s proposed dismissal of

the defendant’s claim that counsel was ineffective for failing
to present him as a witness at his trial. The response and
exhibits did not, however, address the reasons for the dis-
missal of any of the other claims. Accordingly, the Court
scheduled an Evidentiary Hearing for December 10, 2008 to
permit the defendant to present evidence in support of the
claim pertaining to counsel’s failure to call the defendant as
a witness.

At the hearing held on December 10, 2008, the defendant
and his trial counsel testified. At the conclusion of the hear-
ing, the Court took the matter under advisement. By Order
dated December 22, 2008, the Court denied the defendant’s
Post-Conviction Relief Act Petition. In that Order, the Court
addressed the evidence presented in support of the defen-
dant’s claim that counsel was ineffective for failing to pres-
ent him as a witness, finding as follows:

Counsel’s testimony at the PCRA hearing establish-
es that his advice to the defendant to not testify was
not unreasonable given the circumstances of the
case and the theory of defense described by coun-
sel. The Court finds that counsel’s testimony was
credible concerning the advice he provided to the
defendant and finds not credible defendant’s testi-
mony where it conflicts with that of trial counsel.

Those claims that had not been subject to an evidentiary
hearing were dismissed for the reasons set forth in the
Memorandum Opinion and Notice of Intention to Dismiss.
The claim pertaining to counsel’s failure to call the defen-
dant as a witness was dismissed because the Court, after
hearing testimony, determined that counsel had a reason-
able basis for not presenting the defendant as a witness in
his trial.

In order for a defendant to prevail on a claim that trial
counsel was ineffective in not presenting the defendant’s
own testimony at trial, that defendant must prove either that
counsel interfered with his right to testify or gave him spe-
cific advice regarding his right to testify that was so unrea-
sonable as to vitiate a knowing intelligent decision by the
client not to testify on his own behalf. Commonwealth v.
Breisch, 719 A.2d 352, 355 (Pa.Super. 1998) Trial counsel’s
testimony at the PCRA hearing, which this Court found cred-
ible, established a reasonable basis for his advice to the
defendant that he not testify. Trial counsel testified that he
advised the defendant against testifying because the defen-
dant’s expected testimony would have undermined defense
counsel’s theory of the case which was that the victim was
intoxicated and consented to sexual relations with the defen-
dant. According to trial counsel, the defendant would have
testified that he was not intoxicated. This would have under-
mined defense counsel’s theory because it would have
emphasized that the defendant was in a petition to control
his actions and make it more likely that a fact finder would
conclude the defendant took advantage of the victim’s high
level of intoxication. He was also concerned about the defen-
dant having to explain where the victim obtained the con-
trolled substance which she ingested. He believed that the
best course of action would be to argue that the
Commonwealth’s evidence was insufficient to meet the bur-
den of proof rather than to have the fact finder weigh the
Commonwealth’s version of events with the defendant’s tes-
timony. Under the circumstances of the case, this advice was
not unreasonable.

Accordingly, the Court did not err in denying the defen-
dant’s Post-Conviction Relief Act Petition.

BY THE COURT:
/s/Manning, J.
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Commonwealth of Pennsylvania v.
Gene Leonard Brown

Amended Post-Conviction Relief Act Petition—Ineffective
Assistance of Counsel

1. To obtain relief on a claim of ineffective assistance of
counsel, Defendant must show that: (a) there is merit to the
underlying claim; (b) that counsel had no reasonable basis
for his course of conduct; and (c) that there is a reasonable
probability that but for the act or omission in question, the
outcome of the proceeding would have been different.

2. The burden of proving ineffective assistance of counsel
rests with the Defendant.

3. To sustain a claim of ineffectiveness, Defendant must
prove that the strategy employed by trial counsel “was so
unreasonable that no competent lawyer would have chosen
that course of conduct.”

4. Ineffectiveness will not be found where trial counsel
failed to pursue a meritless claim.

5. In terms of strategy and trial tactics, counsel’s assis-
tance is deemed constitutionally effective if he or she choos-
es a particular course that had some reasonable basis
designed to effectuate the client’s interests.

(Joseph Bucci)

Mark Tranquilli for the Commonwealth.
Scott Coffey for Defendant.

No. CC: 200014850. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 26, 2009—The Defendant has

appealed from this Court’s Order of April 4, 2007, which
denied his Amended Post-Conviction Relief Act Petition. A
review of the record reveals that the Defendant has failed to
raise any meritorious issues and, therefore, this Court’s
Order should be affirmed.

The evidence presented at trial established that at
approximately 6:00 p.m. on July 31, 2000, the Defendant was
walking on Cresswell Street in the St. Clair Village housing
project in the City of Pittsburgh when he saw the victim,
Daryl “Pudge” Massie. The Defendant pulled a gun and
fired several shots at Pudge, hitting him twice in the chest.
An eyewitness then fired several shots in an attempt to scare
the Defendant away, and he fled. Ballistics tests determined
that only two (2) guns had been fired, and the bullets that hit
Pudge did not come from the eyewitness’ gun. At the time of
the shooting, Pudge was unarmed.

The Defendant was arrested and charged with Criminal
Homicide.1 Following a jury trial before this Court, he was
convicted of First-Degree Murder and sentenced to a term of
life imprisonment without the possibility of parole. The judg-
ment of sentence was affirmed by the Superior Court on
March 19, 2003 and the Petition for Allowance of Appeal was
denied on February 17, 2004.

The Defendant filed a pro se Post-Conviction Relief Act
Petition on July 15, 2004. J. Richard Narvin, Esquire, was
appointed and an Amended Petition followed. This Court
gave Notice of its Intent to Dismiss the Petition, but recon-
sidered and scheduled an evidentiary hearing following
counsel’s Response to the Notice of Intent to Dismiss. A
hearing was held on the Petition on April 4, 2007, and the
Defendant’s Amended Petition was denied on the record at

the conclusion of the hearing. A written Order was entered
that same day.

No further action was taken until February 29, 2008,
when the Defendant filed a counseled PCRA Petition
through Scott Coffey, Esquire, in which he represented that
this Court did not deny the 2004 Amended Petition on the
record (but merely indicated its intent to do so), did not
enter an Order denying the Petition and did not serve Mr.
Narvin with it. Based on Mr. Coffey’s representations to this
effect, on March 3, 2008 this Court reinstated the
Defendant’s appellate rights and allowed him to appeal nunc
pro tunc from the Order of April 4, 2007. Upon Mr. Coffey’s
perfection of the appeal, however, the transcript of the April
4, 2007 hearing reveals that this Court did actually deny the
2004 Amended Petition on the record. (Evidentiary Hearing
Transcript, p. 47). The transcript further reveals that the
Defendant’s appellate rights were discussed and Mr. Narvin
indicated that he would continue to represent the Defendant
on appeal. (E.H.T. p. 47).

Given the new facts revealed by the transcript of the
Evidentiary Hearing, it would appear that this Court’s rein-
statement of the Defendant’s appellate rights nunc pro tunc
was granted improvidently, in that it was based on a mis-
representation by counsel that the Petition was never
denied and further played on this Court’s inability to recall
every minute detail of a hearing that occurred over a year
ago.2

Nevertheless, inasmuch as a subsequent Petition to rein-
state his appellate rights would still succeed given Mr.
Narvin’s failure to file the appeal despite being advised of
the denial on the record and representing to this Court that
he would appeal, and in an attempt to streamline an already
protracted process, this Court will allow its Reinstatement
Order of March 3, 2008 to stand and will address the
Defendant’s claims of error.

On appeal, the Defendant raises several claims of error,
all of which are properly layered in terms of the ineffective
assistance of counsel. Generally, “[t]o obtain relief on a
claim of ineffective assistance of counsel, [a defendant]
must show that: there is merit to the underlying claim; that
counsel had no reasonable basis for their course of con-
duct; and that there is a reasonable probability that but for
the act or omission in question, the outcome of the proceed-
ing would have been different…. The burden of proving
ineffectiveness rests with [the defendant]…. To sustain a
claim of ineffectiveness, [the defendant] must prove that
the strategy employed by trial counsel ‘was so unreason-
able that no competent lawyer would have chosen that
course of conduct’…. Trial counsel will not be deemed inef-
fective for failing to pursue a meritless claim.”
Commonwealth v. Rega, 933 A.2d 1007, 1018-1019 (Pa.
2007), internal citations omitted. “‘[W]here matters of
strategy and tactics are concerned, counsel’s assistance is
deemed constitutionally effective if he chose a particular
course that had some reasonable basis designed to effectu-
ate his clients interests’…. A claim of ineffectiveness can-
not succeed through comparing, in hindsight, the trial
strategy employed with alternatives not pursued….”
Commonwealth v. Puskar, 951 A.2d 267, 277 (Pa. 2008).

Initially, the Defendant argues that trial counsel was inef-
fective for failing to call his sister, Leatrice Brown and his
friend, Jada Cunningham, as character witnesses, both of
whom testified at the evidentiary hearing that the Defendant
had a good reputation in the community for being peaceful
and non-violent. However, because their testimony would
not have helped establish the Defendant’s claim of self-
defense or changed the verdict, counsel was not ineffective
for failing to present their testimony.
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As it pertains to the failure to call witnesses, in order to
establish counsel’s ineffectiveness, the Defendant “must
establish that (1) the witness existed; (2) the witness was
available to testify for the defense; (3) counsel knew of, or
should have known of, the existence of the witness; (4) the
witness was willing to testify for the defense; and (5) the
absence of the testimony of the witness was so prejudicial as
to have denied the defendant a fair trial.” Id. There can be
no finding of ineffectiveness for a failure to call a particular
witness “without some showing that the absent witness’ tes-
timony would have been beneficial and helpful in establish-
ing the asserted defense.” Commonwealth v. Chmiel, 889
A.2d 501, 546 (Pa. 2005).

Initially, we note that Defendant has not established coun-
sel’s knowledge of Ms. Brown’s and Ms. Cunningham’s exis-
tence or their potential character testimony. At trial, a side-
bar discussion was held after the Defendant’s testimony,
during which trial counsel indicated that he had discussed
the matter of character witnesses with the Defendant but
that the Defendant “could not supply [him] any at this point
in time.” (Trial Transcript, p. 385). At the evidentiary hear-
ing, Joan Brown (the Defendant’s mother) testified that she
gave Mr. Sokolsky the names of several character witnesses,
but Mr. Sokolsky did not have any recollection of this.
(E.H.T., p. 34). Given Mr. Sokolsky’s on the record statement
at trial five years prior, and Mrs. Brown’s obvious interest in
seeing her son freed, this Court resolved the issue of credi-
bility in Mr. Sokolsky’s favor. (E.H.T. p. 46-7).

Moreover, at trial, the Defendant presented a defense of
self-defense, wherein he claimed that Pudge approached
him and appeared to be reaching in his pants for a gun. As
discussed in greater detail below, there were a number of
problems with this defense, most importantly that the
Defendant violated his duty to retreat. The testimony of Ms.
Brown and Ms. Cunningham does not have any impact on the
Defendant’s duty or failure to retreat at the time of the inci-
dent in question, and therefore would not have had any
impact on the verdict. Given the eyewitness testimony of Mr.
Freeman who saw the Defendant pull a gun and shoot Pudge
in the chest without provocation, there is no basis for an
assertion that the Defendant was prejudiced by the lack of
character testimony at trial. As the Defendant has failed to
make out a claim of ineffectiveness for the failure to call
character witnesses, this Court properly denied relief. This
claim must fail.

Next, the Defendant argues that trial counsel was ineffec-
tive for failing to present medical records and a police report
from a skirmish between Pudge and the Defendant a week
before the shooting. This claim is meritless.

Pennsylvania law is clear that in order to make out a
claim of self-defense, “it must be shown that (a) the actor
was free from fault in provoking or continuing the difficul-
ty which resulted in the use of deadly force; (b) the actor
reasonably believed that he was in imminent danger of
death or serious bodily injury and that there was a necessi-
ty to use such force in order to save himself or others; and
(c) the actor did not violate any duty to retreat or to avoid
the danger.” Commonwealth v. Harris, 703 A.2d 441, 449
(Pa. 1997). The Commonwealth may defeat a claim of self-
defense by showing that “‘(1) the accused did not reason-
ably believe that he was in danger of death or serious bodi-
ly injury; or (2) the accused provoked the use of deadly
force; or (3) the accused had a duty to retreat and the
retreat was possible with complete safety.’” Commonwealth
v. Yanoff, 690 A.2d 260, 264 (Pa.Super. 1997). “A jury is not
required to believe the testimony of a defendant who asserts
[such a] claim.” Id.

As noted above, eyewitness Daron Freeman testified

that the Defendant pulled his gun on the unarmed victim
and shot him in the chest. The Defendant himself admitted
to pulling his gun and shooting at Pudge while standing in
the public street, rather than running away and avoiding
Pudge altogether, even though there was nothing to stop
him from doing so. Given this testimony, the Defendant has
not only failed to prove that he was not the aggressor, but
he has also failed to prove that he did not violate his duty to
retreat.

At trial, the Defendant also testified that he and Pudge
were involved in an altercation outside a Mt. Oliver bar
about a week before this incident. The Defendant testified
that Pudge attempted to rob him at gunpoint, but the
Defendant fought him and grabbed the gun and Pudge ran
off when he heard the police coming. Mrs. Brown testified
that she obtained the police report from the incident as well
as the Defendant’s hospital records showing injuries
received in the incident, and gave those to Mr. Sokolsky prior
to trial.

There is no viable argument that the introduction of
these records would have changed the outcome of the
trial. Although the Assistant District Attorney did cross-
examine the Defendant regarding this incident and in his
closing argument did question whether it even occurred,
the records and report had no bearing on the shooting in
question or the Defendant’s claim of self-defense. The
records could not contradict Mr. Freeman’s eyewitness
testimony that the Defendant drew his gun and shot the
unarmed victim without provocation, nor did they have
any bearing on the Defendant’s failure to retreat if indeed
Pudge was verbally threatening him. In short, the records
prove nothing, other than the occurrence of an incident a
week before, wherein the Defendant fought with Pudge
and won. If anything, the records demonstrate that the
Defendant had no reason to be afraid of Pudge – since the
Defendant had already proven his ability to physically
overpower Pudge – even if Pudge was holding a gun on the
Defendant. Under the circumstances, counsel’s failure to
use the police and hospital records was a strategic deci-
sion for which there existed a reasonable basis. As such,
counsel was not ineffective for failing to introduce them
and this Court did not err in denying the Defendant’s
claim in this regard.

In a related issue, the Defendant argues that counsel was
ineffective for failing to call Mrs. Brown and Leatrice Brown
to testify that the Defendant was carrying Mrs. Brown’s
Luger revolver on the day of the incident. A careful review
of the record reveals that this issue is similarly meritless.

At the evidentiary hearing, Mrs. Brown testified that she
owned a Luger revolver, which she kept in her house and
which the Defendant had been carrying that day due to his
fear of Pudge. Leatrice Brown also testified that the
Defendant was carrying their mother’s Luger. On its face,
this testimony is irrelevant and meritless.

Ballistics expert Dr. Robert Levine testified that only two
types of shell casings were found at the scene – those from
a Lorcin and those from the known Glock fired by Mr.
Freeman. There were no Luger shells or cartridges found at
the scene. By comparing the casings to the bullets extract-
ed from Pudge’s body during the autopsy, Dr. Levine was
able to determine that the shots that killed Pudge were fired
by the Lorcin. Given that Mr. Freeman saw the Defendant
shoot Pudge in the chest and those bullets were scientifical-
ly determined to have come from a Lorcin pistol, any testi-
mony regarding Mrs. Brown’s ownership of a Luger - or
even that the Defendant may have been carrying it - was
irrelevant.

Given the scientifically established fact that a Luger
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was not involved in the shooting, the proposed testimony of
Mrs. Brown and Leatrice Brown was irrelevant, and coun-
sel was not ineffective for failing to present it. This claim
must also fail.

Finally, the Defendant argues that trial counsel was inef-
fective for advising him to testify in light of his failure to
present the police report, hospital records, character evi-
dence and gun testimony discussed above.

As this Court noted at the evidentiary hearing, at the
close of the Commonwealth’s case, it had “made a clear case
of first degree murder.” (E.H.T. p. 38). The Defendant had
been seen shooting an unarmed man without provocation.
His only option was to testify and assert a self-defense claim,
since as this Court noted, “a bad defense is better than no
defense” (E.H.T., p. 38). Because there is no viable claim
that the result would have been different if he had not testi-
fied – or if the stated items had been offered into evidence
with or without his testimony – the Defendant has not estab-
lished a claim for the ineffective assistance of counsel. This
claim must also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of April 4, 2007 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §2501
2 This Court does not ascribe any fault to Mr. Coffey, as all
indications are that he did not receive the transcript of the
hearing until the reinstatement was granted and the
appeal was perfected, at the same time as this Court.
However, some degree of accountability can certainly be
said to lie with PCRA counsel, who was present for the
hearing, heard this Court deny the Petition on the record
and then backpedaled when his failure to file the appeal
was discovered.

Commonwealth of Pennsylvania v.
Moon Jong Kim

Appeal from Judgment of Sentence—Post-Sentence Motion
for a New Trial—Jury Instructions

1. Where improper contact between a tipstaff and a jury
is alleged as the basis of a motion for a new trial, the Court
shall conduct an evidentiary hearing and has the authority to
make a determination as to whether or not credible evidence
of misconduct exists.

2. A trial court has wide discretion in phrasing its jury
instructions and can choose its own words so long as the
law is clearly, adequately and accurately presented to the
jury for its consideration. A trial court commits an abuse of
discretion only when there is an inaccurate statement of
the law.

(Joseph Bucci)

Timothy Lyon for the Commonwealth.
Steven Townsend for Defendant.

No. CC: 200702095. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., January 26, 2009—The Defendant has

appealed from the judgment of sentence entered by this
Court on March 13, 2008. A review of the record reveals that
the Defendant has failed to raise any meritorious issues and,
therefore, the judgment of sentence must be affirmed.

In the early morning hours of November 11, 2006, 30-
year-old Jamie Ricker was driving towards her boyfriend’s
house after dropping off some band equipment at a friend’s
home. She was driving her Chevy Lumina down Negley
Avenue and as she entered the intersection of Negley and
Center Avenues, she was hit by the Defendant’s vehicle. Ms.
Ricker’s car became airborne, crashed into the opposing
telephone pole and ricocheted, eventually coming to rest on
its side and partially on top of the Defendant’s car. Ms.
Ricker was killed instantly. The driver immediately behind
her witnessed the accident and noted that Ms. Ricker had the
green light.

The Defendant, then 20 years old, had to be cut from his
silver Audi and was taken to Presbyterian University
Hospital. A blood draw performed approximately 30 minutes
after the accident revealed that his blood alcohol level was
between .159 to .171, well over the legal limit of .02 for per-
sons under age 21.

Police investigation and accident reconstruction revealed
that Ms. Ricker was blindsided by the Defendant’s vehicle
and had no opportunity to avoid the crash. Further investiga-
tion revealed that the Defendant was traveling between 44
and 53 mph in a 25 mph zone, and the absence of skid marks
demonstrated that the Defendant made no attempt to stop
before the collision.

The Defendant was charged with Homicide by Vehicle
while Driving Under the Influence,1 Aggravated Assault by
Vehicle while Driving Under the Influence,2 Accidents
Involving Death or Bodily Injury while Not Properly
Licensed,3 Involuntary Manslaughter,4 Driving Under the
Influence5 and the summary offenses of Reckless Driving,6

Driving While Operating Privilege was Suspended or
Revoked7 and Minor Driving with Alcohol in System.8 Prior
to trial the Aggravated Assault charges were withdrawn and
replaced by a single count of Homicide by Vehicle.9

Following a jury trial before Senior Judge Reilly, the
Defendant was acquitted of both Homicide by Vehicle
charges and convicted of the remaining offenses. Judge
Reilly adjudicated the Defendant guilty on the summary
offenses.

At a sentencing hearing held before Judge Reilly on
March 13, 2008, the Defendant was sentenced to an aggre-
gate term of imprisonment of one and one half (1½) years
plus 48 hours to eight (8) years. Post-Sentence Motions were
filed and denied in part by Judge Reilly on July 21, 2008 and
in part by this Court that same day following an evidentiary
hearing. This appeal followed.

On appeal, the Defendant raises a number of issues,
which are addressed as follows:

1. Tipstaff Issues
Initially, the Defendant argues that this Court erred in

denying his Post-Sentence Motion for a New Trial relating to
allegedly improper contact between the tipstaff and the jury.
This claim is meritless.

Shortly after the trial’s conclusion, Juror #5, Caroline
Jackson, sent Judge Reilly a letter indicating that she dis-
agreed with the Court’s instructions on the International
Drivers License issue. She further stated that she dis-
agreed with the “level of proof” necessary for the involun-
tary manslaughter charge. “After researching this issue on
my own, I have come to the conclusion that the three
charges (Involuntary Manslaughter and Homicide by
Vehicle) had the same level of accountability…. If the bur-
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den was the same for the three charges we most likely
would have been a deadlocked jury.” (Undated letter from
Caroline Jackson to Judge Reilly). Further investigation
and discussion with Miss Jackson revealed that Judge
Reilly’s tipstaff had come into the jury room at some point
during the deliberations. Ms. Jackson said that one of the
jurors asked a female tipstaff what would happen if the jury
was hung, and she replied that the entire case would have
to be retried.

Based on Ms. Jackson’s statements regarding the female
tipstaff, the Defendant sought relief in the form of a Post-
Sentence Motion for a New Trial. The case was transferred
to this Court, which conducted an evidentiary hearing on
June 30, 2008. At that hearing, Ms. Jackson and three (3)
other jurors testified regarding the tipstaff ’s statements.
Three (3) other jurors testified that the conversation
recounted by Ms. Jackson did not take place and indicated
that the tipstaff had made no such statements. The tipstaff,
identified as Michelle Kearney, denied having any such con-
versation with the jurors. Judge Reilly’s alternate tipstaff,
Pasqualle Pirollo, testified that he had not heard any such
conversation between Ms. Kearney and the jurors.

This Court was unable to locate any case law regarding
the alleged misconduct of a tipstaff. However, in analogous
cases involving juror misconduct, the decision whether to
grant or deny a defendant’s request for a new trial “is large-
ly within the discretion of the trial judge…. When the facts
surrounding the possible misconduct are in dispute, the trial
judge should examine the various witnesses on the question
and his findings of fact will be sustained unless there is an
abuse of discretion.” Commonwealth v. Posavek, 420 A.2d
532, 537 (Pa.Super. 1980).

At the evidentiary hearing, the juror witnesses were
essentially split on whether the conversation recounted by
Ms. Jackson ever took place. However, Ms. Kearney denied
having the conversation and her fellow tipstaff, Mr. Pirollo,
also denied hearing it. Also of note is Ms. Jackson’s failure
to mention the alleged conversation in her letter to Judge
Reilly, her professed independent research following
apparent verdict remorse, and whatever other undisclosed
motivations she may have had. Regardless, it was this
Court’s determination that Ms. Jackson was not a credible
witness.

Given the further testimony of Ms. Kearney and Mr.
Pirollo, corroborated by several other jurors, it was this
Court’s determination that there was no credible evidence of
any misconduct to support the Defendant’s request for a new
trial. That finding was well within this Court’s discretion and
this Court’s resulting denial of the Defendant’s Motion for a
New Trial was proper. This claim must fail.

2. Ms. Ricker’s Blood Alcohol Level
The Defendant also argues that Judge Reilly erred “in

preventing Appellant from offering evidence of the victim’s
blood alcohol level.” A careful review of the record reveals
that the evidence was admitted and, therefore, this issue is
meritless.

As noted above, during trial much time was devoted to a
discussion of the Defendant’s blood alcohol level at the time
of the crash. Defense counsel repeatedly attempted to parlay
that into a discussion of Ms. Ricker’s blood alcohol level, but
Judge Reilly refused to allow that evidence unless and until
the Defendant presented some evidence to show that the
crash was partially Ms. Ricker’s fault. Numerous sidebar
discussions of this issue are documented in the trial tran-
script, and there was also an unrecorded chambers confer-
ence on the matter (T.T. Vol. 2, p. 132), the substance of
which remains unknown to this Court.

However, despite Judge Reilly’s repeated denials, the fol-
lowing occurred during the defense case:

Q. (Mr. Townsend): Doctor Shakir, you are familiar
with the report you generated with regard to the
November 11, 2006 accident?

A. (Dr. Abdulrezak Shakir): Yes.

Q. Could you please tell the Court and jury if there
were toxicology results with regard to that report?

A. Yes. During the autopsy examination, which is
done in any autopsy, we remove blood or other
fluids from inside the body and send it to the tox-
icology department. This is for them to analyze it,
and they determine if there are any drugs or alco-
hol or any other matter which might affect the
cause of death.

In this situation we sent the chest blood to the lab-
oratory. We usually take blood from a major vessel,
which would be from the vena cava or aorta artery.
In this situation because the aorta was severed dur-
ing the accident and the blood was all out and the
heart was empty we couldn’t remove blood from
there. So we took the blood from the chest cavity
and sent it to the lab. We also sent bowel and urine
to the lab.

These were analyzed, and the only drug found in
them was ethanol or alcohol. Now, the chest blood
plasma ethanol was 0.213 percent. The level of the
bowel ethanol was 0.179 percent and the level of
urine was 0.232 percent of ethanol…

If you try to extrapolate what the level of the alco-
hol is in the whole blood it would be less than this
level. It would be a little bit less than that level. It
would be around 0.19 or something like that. That’s
regarding the level of the plasma alcohol in the
chest blood…

…Q. So the chest blood is .213 and the bowel is .179
and the urine is .232 and it’s somewhere in that
range?

A. What I want to say is I believe she was under the
effects of alcohol. Now, what’s the level? Is it .213,
which is plasma or around .19 which is in the whole
blood? Well, if it was 0.15 or 0.14, that’s one thing,
but I believe she was under the effects of alcohol.

(T.T. Vol. 3, p. 54, 57).
Given the above testimony by Dr. Shakir, this Court is at

a loss to explain the inclusion of this issue in the Defendant’s
Concise Statement. The record reflects that the Defendant
did present evidence of Ms. Ricker’s blood alcohol level
(despite Judge Reilly’s repeated denials) and so the
Defendant’s issue is meritless. This claim must fail.

3. Drivers’ License Issues
Finally, the Defendant raises two issues directed to

Judge Reilly’s jury charge and his answer to a jury ques-
tion regarding the Defendant’s driving privileges.
Inasmuch as both issues are related, they are addressed
together, as follows:

The Defendant was born in Jakarta, Indonesia, is a citizen
of Korea, and was in the United States only to attend college
at CMU. He had obtained a learner’s permit in the
Commonwealth of Pennsylvania but had not yet taken his
driving test to obtain a Pennsylvania license. At trial, the
Commonwealth presented a certified copy of the
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Defendant’s driving record which showed that the permit
had been suspended due to the Defendant’s failure to
respond to a citation. During his case, the Defendant offered
a copy of an “International Drivers License” he obtained in
Korea into evidence.

During his charge, Judge Reilly instructed the jury
as follows:

The Defendant is next charged with accidents
involving death while operating without a valid dri-
ver’s license. Again, the statute reads: A person
whose operating privilege was disqualified, can-
celled, recalled, revoked or suspended and not
restored, or who does not hold a valid driver’s
license and applicable endorsements of the type
and class of vehicle operated, commits an offense
under this section if the person was the driver of
any vehicle and caused an accident resulting in
injury or death of any person.

Again, in order to convict the defendant of this
offense, the Commonwealth must prove each of
the elements, and they are first: that the defen-
dant was the person whose operating privilege
was cancelled, recalled, revoked or suspended
and not restored, and who did not hold a valid
drivers license, and you will recall the testimony
that his operating privileges in Pennsylvania had
been suspended.

(T.T. Vol. 3, p. 131-32).
During deliberations, the jury sent a question inquiring

about the validity of the Defendant’s International Drivers
License. After extended arguments by counsel, the Court
instructed the jury as follows:

Members of the jury, with regards to the first ques-
tion, a person who has a driver’s license issued by
the State [sic] of Pennsylvania and it is suspended
may not legally drive within the Commonwealth
even though there may be a valid driver’s license
from another state or an international license.

(T.T. Vol. 3, p. 153).
The Defendant now argues that Judge Reilly’s instruc-

tions were in error, as he possessed a valid International
Driver’s License which, per his argument, gave him the right
to drive in Pennsylvania. This argument is meritless.

“When reviewing a challenge to part of a jury instruction,
[the appellate court] must review the charge as a whole to
determine if it is fair and complete. A trial court has wide
discretion in phrasing its jury instructions, and can choose
its own words as long as the law is clearly, adequately and
accurately presented to the jury for its consideration. The
trial court commits an abuse of discretion only when there is
an inaccurate statement of the law.” Commonwealth v.
Jones, 954 A.2d 1194, 1198 (Pa.Super. 2008).

Initially, this Court notes that the referenced
“International Drivers License” is not actually a license to
operate a motor vehicle in Pennsylvania or any other state.
Rather, both the Korean government and U.S. Department of
State identify an International Drivers License as a transla-
tion of a pre-existing domestic driver’s license.10 The U.S.
State Department goes on to note that “These licenses are
not intended to replace valid U.S. state licenses and should
only be used as a supplement to a valid U.S. license.”11

Section 1501 of the Motor Vehicle Code requires residents
of the Commonwealth to maintain a Pennsylvania license.
Further, when a resident’s Pennsylvania license has been

suspended, it is unlawful for him to “display a license or per-
mit issued by any other jurisdiction or otherwise during the
suspension…until the individual’s operating privilege has
been restored by the department.” 75 Pa.C.S.A. §1573(a).
Our Commonwealth Court has clarified Section 1573(a) by
holding that an individual “cannot circumvent the penalty of
suspension of his operating privileges in this state by assert-
ing he has a valid driver’s license [elsewhere].”
Commonwealth of Pennsylvania, Department of
Transportation, Bureau of Driver Licensing v. Claar, 618
A.2d 1140 (Pa.Cmwlth. 1992).

Given the provisions of Sections 1501 and 1573 of the
Motor Vehicle Code, our Commonwealth Court’s holding in
Claar and the mere translationary function of the
International Drivers License, it is clear that Judge Reilly
was correct when he instructed the jury that the Defendant’s
International Drivers License did not give him the right to
drive in Pennsylvania despite the suspension of his
Pennsylvania permit. Because Judge Reilly’s ruling was
legally correct, this claim must fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 75 Pa.C.S.A. §3735
2 75 Pa.C.S.A. §3735.1 (2 counts)
3 75 Pa.C.S.A. §3742.1(a)
4 18 Pa.C.S.A. §2504(a)
5 75 Pa.C.S.A. §3802(e) and 75 Pa.C.S.A. §3802(a)(1)–2 counts
6 75 Pa.C.S.A. §3736(a)
7 75 Pa.C.S.A. §1543(a)
8 75 Pa.C.S.A. §3718(a)
9 75 Pa.C.S.A. §3732(a)
10 www.dla.go.kr/english/02_news/news02.jsp and
www.travel.state.gov/travel/tips/safety/safety_1179.html.
11 www.travel.state.gov/travel/tips/safety/safety_1179.html.

Commonwealth of Pennsylvania v.
Yarudin A. Witherspoon

Appeal from Suppression Hearing—Suppression Motion—
Investigative Detention

1. An investigative detention must be supported by rea-
sonable suspicion, as it subjects an individual to a stop and a
period of detention but does not involve such coercive condi-
tions as to constitute the functional equivalent of an arrest.

2. In order to demonstrate reasonable suspicion that jus-
tifies investigation of the situation, the police must be able
to point to specific and articulable facts and reasonable
inferences drawn from those facts in light of the officer’s
experience.

(Joseph Bucci)

Jarrod Caruso for the Commonwealth.
Michael Machen for Defendant.

No. CP-02-CR-12619-2006. In the Court of Common Pleas of
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Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., February 18, 2009—After a suppression hear-

ing on March 12, 2008, this Court denied Defendant, Yarudin
A. Witherspoon’s, Motion to Suppress. After a nonjury trial
on March 13, 2008, this Court found Defendant guilty of
three charges: Persons not to Possess a Firearm, Possession
with Intent to Deliver a Controlled Substance, and
Possession of Controlled Substance, Drug, Device or
Cosmetic—2nd or Subsequent Offense. On May 28, 2008, this
Court sentenced Defendant to a term of incarceration of four
years to ten years with a probationary period of three years
to run consecutive to the incarceration. Defendant filed a
Notice of Appeal on June 10, 2008. After a lengthy delay in
the receipt of transcripts, Defendant filed a Concise
Statement of Matters Complained Of On Appeal on January
22, 2009.

MATTERS COMPLAINED OF ON APPEAL
Defendant raises one issue on Appeal. Defendant asserts

that this Court erred in failing to grant his suppression
motion. In support thereof, Defendant asserts “the police
officer did not see any transaction.” (Rule 1925(b) Concise
Statement of Errors to be Raised on Appeal, p. 2, quoting Tr.,
p. 30) Defendant cites the case of Commonwealth v. Tither,
671 A.2d 1156, 1158-9 (Pa.Super. 1996), for the proposition
that “without seeing an exchange and without proving both
high crime area and flight, the police did not have sufficient
cause to stop, detain, question, search, and arrest
[Defendant].” (Rule 1925(b) Concise Statement of Errors to
be Raised on Appeal, p. 2) (Emphasis original)

HISTORY OF THE CASE
The facts of the case are as follows. On April 3, 2006, at

approximately 8:30 p.m., City of Pittsburgh Police Officer
Thomas Buffola was working in uniform in a marked police
vehicle. (Tr. p. 5) He was assigned to the Zone 5 area of
Pittsburgh, which includes, East Hills, East Liberty and
Homewood. (Tr. p. 5) He testified specifically that he was
familiar with Mayflower and Frankstown Ave. and the
Larimar area. (Tr. p. 5) He described the area as being pri-
marily vacant buildings with little activity. (Tr. p. 5-6) The
few houses in the area are boarded up. (Tr. p. 26) A bakery
half a block away is the nearest business, and it would have
been closed at the time of the incident. (Tr. p. 26-7)

Officer Buffola said that he knew the area to be a high
crime and drug activity area based on his experience, which
included personally witnessing hundreds of incidents of
criminal activity there in a six year span prior the date of the
incidentin. (Tr. p. 6) Officer Buffola went on to describe typ-
ical drug transactions that he has personally observed
numerous times in this area: A car drives into the area, a
person approaches the vehicle and reaches into the vehicle,
an exchange is then made and the car drives away. (Tr. p. 7)
Officer Buffola verified that he personally stopped cars
involved in this type of transaction in this location and seized
drugs from them “hundreds of times.” (Tr. p. 8)

Officer Buffola then testified about an incident on April 3,
2006 that was substantially similar to what he previously
observed to be drug transactions. (Tr. p. 9) A vehicle was
stopped in the middle of the intersection. (Tr. p. 30) A man on
a bicycle, later identified as the Defendant, had his hands in
the open window of the vehicle. (Tr. p. 10-11) Defendant then
pedaled away in a different direction than the car. (Tr. p. 12)
No other traffic was in the area. (Tr. p. 31) No other people
were in the area. (Tr. p. 35) The few businesses in the imme-
diate area were closed. (Tr. p. 35) Having seen this type of
activity previously and confirmed it to be a drug transaction,

he followed the car and asked his colleague, Officer Arthur
Baker to find and detain Defendant. (Tr. p. 12)

DISCUSSION
Defendant in his appeal argues that this Court erred in

failing to suppress evidence when the police stopped
Defendant, without probable cause and/or reasonable suspi-
cion, in violation of the Pennsylvania and United States
Constitutions. The standard of review in determining
whether the trial court appropriately denied the suppression
motion is whether the record supports the factual findings
and whether the legal conclusions drawn from these facts
are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769
(Pa.Super. 2006).

Police and the citizenry interact on three recognized lev-
els. The first is the “mere encounter” which need not be sup-
ported by any level of suspicion, but carries no official com-
pulsion to stop or respond. The second is an “investigative
detention,” which must be supported by reasonable suspi-
cion; it subjects an individual to a stop and a period of deten-
tion, but does not involve such coercive conditions as to con-
stitute the functional equivalent of arrest. Finally, an arrest
or “custodial detention” which must be supported by proba-
ble cause. Id. at 770.

The level of interaction in this case clearly falls into the
category of an investigative detention. Officer Baker stopped
Defendant. (Tr. p. 46) Defendant, at the time of the stop, was
not placed under arrest, yet he was also not free to leave.
Officer Baker waited for Officer Buffola to arrive, at which
point Officer Buffola spoke with Defendant. (Tr. p. 48)
Defendant stated to Officer Buffola that he was purchasing
“weed.” (Tr. p. 14)

“In order to demonstrate reasonable suspicion that justi-
fies investigation of a situation, the police must be able to
point to specific and articulable facts and reasonable infer-
ences drawn from those facts in the light of the officer’s
experience.” Commonwealth v. Cook, 735 A.2d 673 (Pa.,
1999) The Officers’ testimony, based on personal knowledge
and experience, that the area was a known high crime area,
specifically known for drug trafficking and that the
Defendant’s conduct mirrored what the Officer had
observed on multiple occasions to be a typical drug transac-
tion, supported a finding of reasonable suspicion.

Defendant cites the case of Commonwealth v. Tither, 671
A.2d 1156, 1158-9 (Pa.Super. 1996), for the proposition that
“without seeing an exchange and without proving both high
crime area and flight, the police did not have sufficient cause
to stop, detain, question, search, and arrest [Defendant].” In
Tither, the court held that the facts of the case, taken individ-
ually or in the aggregate, did not rise to the level of reason-
able suspicion. 671 A.2d at 1159

However, the facts in the case are clearly distinguishable
from those in Tither, based on the officer’s testimony. In
Burns v. Patino, the arresting officer knew the pattern of
behavior of drug transactions and saw an individual follow-
ing that pattern of behavior. 1999 WL 552778 (E.D.Pa.),
552781 “It is this additional element which the Tither court
found wanting.” Id. In the case sub judice, the arresting offi-
cer also observed a pattern of behavior of drug purchasers
and an individual following that pattern. As in Burns, this
additional element distinguishes the case from this holding
in Tither.

CONCLUSION
For all of the above reasons, no reversible error occurred

and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.
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Commonwealth of Pennsylvania v.
Jeffrey Weinberg

Dismissal of Charges—Disorderly Conduct—Resisting Arrest

1. Police pulled over defendant after defendant made a
lawful turn and then drove over the speed limit for several
blocks. Defendant gave the officer his license but was ver-
bally difficult and refused to put his hands on the steering
wheel. Defendant complied with the officer’s request to
stand at rear of car, but walked back to car even after being
ordered to stop. Officer tasered defendant.

2. Disorderly conduct occurs if person intends public
annoyance, alarm, inconvenience or recklessly creates a
risk thereof. This must be accomplished by fighting, threat-
ening behavior, unreasonable noise, or offensive language
or conduct.

3. Resisting arrest occurs if an individual intends to pre-
vent a public servant from making a lawful arrest and cre-
ates a substantial risk of bodily injury or acts to require sub-
stantial force to overcome any resistance.

4. In this case, the Court determined that the
Commonwealth did not establish the elements of disorderly
conduct and resisting arrest and dismissed the charges. The
Court was also required to dismiss the summary motor vehi-
cle offenses because the charges were alleged in one crimi-
nal complaint.

(Kenneth M. Argentieri)

Michael W. Streily for the Commonwealth.
Kevin Zinski for Defendant.

CC No. 2007-13704. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., May 19, 2008—On September 18, 2007, fol-

lowing a preliminary hearing held before District Judge
Susan Evashavik, charges against the Defendant, Jeffrey
Weinberg, for Resisting Arrest, Disorderly Conduct,
Driving on Roadway Lined Traffic, Driving a Vehicle at a
Safe Speed, and Careless Driving were held for trial. On
November 14, 2007, the Defendant filed a Petition for Writ
of Habeas Corpus, asking for all the dismissal of all
Misdemeanor charges. A hearing before the Honorable
John A. Zottola was scheduled for December 4, 2007 but
bypassed; the parties agreed to have the Petition reviewed
based on the transcript from the preliminary hearing. On
December 17, 2007, the Defendant’s Petition was granted.
All charges against the Defendant were thus dismissed.
The Commonwealth filed a notice of appeal to the Superior
Court on January 10, 2008. The Commonwealth was
ordered to file a Statement of Matters Complained of on
Appeal on January 14, 2007. A timely appeal was then
taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Commonwealth
filed a Statement of Matters Complained of on Appeal on
January 24, 2007 from which the following is taken verbatim:

a. The Honorable Trial Court erred in not applying
the appropriate standard and scope of review in
ruling upon appellee’s petition.

b. The Honorable Trial Court erred in ruling that
the evidence was insufficient to support the charge
of Resisting Arrest or other law enforcement.

c. The Honorable Trial Court erred in ruling that

the evidence was insufficient to support the charge
of Disorderly Conduct.

d. The docket sheet for the Clerk of Courts indi-
cates that all motor vehicle code offenses were also
dismissed. This Honorable Trial Court erred in dis-
missing these offenses as Defendant’s petition
addressed itself only to the charges of resisting
arrest and disorderly conduct.

SUFFICIENCY OF THE EVIDENCE
The Defendant filed a pre-trial motion for Writ of Habeas

Corpus, requesting dismissal of the Misdemeanor charges
against him. The trial court then granted this motion. The
Commonwealth alleges the Trial Court erred in finding the
evidence insufficient to support the charges of Disorderly
Conduct and Resisting Arrest against the Defendant.

Officer Summers testified he saw the Defendant drive,
make a lawful turn, rev his engine and accelerate his speed.
(N.T. pp 3)1 The Officer followed the Defendant with the
intention of stopping him for careless driving but never
checked for remnant skid marks on the road. (N.T. pp 10) He
followed the Defendant’s vehicle for three to four blocks,
this required the Officer’s vehicle to operate at twenty miles
an hour over the speed limit. He signaled the Defendant to
stop driving after the Defendant drove into the left lane of
traffic once. (N.T. pp 4) The Defendant immediately pulled
over into a public parking lot. (N.T. pp 13)

In response to a request for his license and registration,
the Defendant requested the Officer lower a light which he
had shone into the Defendant’s car. Though he was verbally
difficult, the Defendant complied. (N.T. pp 6) The Officer
testified the Defendant’s tone of voice was threatening.
(N.T. pp 19)

The Officer ordered a passenger in the vehicle to place
her hands on the dashboard; the Defendant told the Officer
his passenger was both wanted and dangerous. The
Defendant refused to place his hands on the steering wheel
and pounded his fists off of it instead. The Officer radioed for
back-up at this point. (N.T. pp 6) The Defendant told the
Officer ‘you don’t want to see me mad;’ the Officer decided
to arrest him for disorderly conduct. (N.T. pp 20) The Officer
observed no physical violence. (N.T. pp 25)

When back-up arrived on the scene, Officer Summers
requested the Defendant exit his vehicle. The Defendant
complied; the Officer directed him to stand at the rear of the
police vehicle. When told to place his hands on the vehicle’s
trunk, the Defendant began pounding on it with his fists
instead. (N.T. pp 7) The Officer searched the Defendant for
weapons and found none. The Officer asked the Defendant to
sit on the sidewalk to allow time for questioning of the
Defendant’s passenger. The Defendant was never told he
was under arrest. (N.T. pp 28)

The Defendant began walking towards his vehicle. The
Officer ordered him to stop; the Defendant kept walking.
(N.T. pp 7) The Officer deployed his taser for five seconds.
The Defendant rolled and moved his elbow; the Officer
deployed his taser again. The Officer cuffed the Defendant
and placed him in the police vehicle. (N.T. pp 8)

A challenge to the sufficiency of the evidence must be
reviewed in light of the following standard: “In determining
if the evidence is sufficient to sustain a criminal conviction,
[the test is] whether accepting as true all of the evidence of
the Commonwealth, and all reasonable inferences arising
therefrom, upon which the jury could properly have reached
its verdict, was it sufficient in law to prove beyond a reason-
able doubt that the appellant was guilty of the crime of which
he stands convicted.” Commonwealth v. Burton, 301 A.2d
599, 600 (PA. 1973).
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A defendant is guilty of Disorderly Conduct if he intends
public annoyance, alarm, inconvenience or recklessly creates
a risk thereof. He must do so by engaging in fighting, threat-
ening, violent or tumultuous behavior or create unreasonable
noise, obscene language, gestures, hazardous or physically
offensive conduct. These actions must serve no legitimate
purpose. This offense becomes a third degree Misdemeanor
if the defendant causes substantial harm or serious inconven-
ience, or persists in disruptive behavior after a reasonable
warning or request to desist. Commonwealth v. Petro, 2 Pa.D.
& C.4th 16 (Cmn.Pls.Crt. 1989).

A defendant is guilty of second degree Misdemeanor
Resisting Arrest if he intends to prevent a public servant
from effecting a lawful arrest or discharging any other duty
and he creates the substantial risk of bodily injury to this
public servant or anyone else, or he employs means justify-
ing or requiring substantial force to overcome his resistance.
18 Pa.C.S. § 5104 (2008), cited in Commonwealth v. Jackson,
924 A.2d 618, 620 (2007). Mere flight or escape on the defen-
dant’s part is not enough. In the Interest of Woodford, 616
A.2d 641, 643-44 (Pa.Super. 1992).

Officer Summers testified the Defendant never became
violent throughout the subsequent traffic stop; the Officer
testified the Defendant’s threatening tone made him decide
to arrest the Defendant for Disorderly Conduct. (N.T. pp 26,
28) The Officer observed no physical altercation between the
Defendant and his passenger. (N.T. pp 25) Pat downs of the
Defendant revealed no weapons; the Defendant’s vehicle
and his passenger were never searched for weapons. (N.T.
pp 32) The Officer tasered the Defendant when he failed to
follow directions and attempted to re-enter his vehicle. (N.T.
pp 35, 36) The Defendant rolled and moved his arm in
response to the taser, the Officer responded by tasering the
Defendant again. The Officer decided to cite the Defendant
for Resisting Arrest after his response to the initial taser.
(N.T. pp 38-40)

In assessing the quantum of evidence to grant or deny the
Defendant’s Petition, the trial judge was the fact finder. The
Commonwealth may present additional evidence during a
pretrial hearing. Commonwealth v. Scott, 578 A.2d 933, 937
(Pa.Super. 1990). In the case at hand, the Defendant and the
Commonwealth chose to rest on the preliminary hearing’s
record. The Commonwealth chose to present only the testi-
mony of the arresting officer. (N.T. pp 2) If the Common-
wealth wanted to ensure sufficient evidence existed to sup-
port charges against the Defendant, it could have and should
have requested a pretrial hearing and presented additional
evidence and/or testimony.

It is within the discretion of the finder of fact to believe
all, part, or none of the evidence. Lyons, 833 A.2d at 258. As
such, the judge is free to believe any or none of Officer
Summers’ testimony. Any conclusions drawn from testimony
are for the finder of fact to decide. This court believes that
insufficient evidence exists to support both Resisting Arrest
and Disorderly Conduct.

Therefore, the Defendant’s claim must fail.

STANDARD AND SCOPE OF REVIEW
On appeal, the Commonwealth alleges that the trial court

applied an incorrect standard and scope of review when it
granted the Defendant’s petition.

Whether the trial court was proper in granting the
Defendant’s motion, the record must thus be examined.
Enough evidence must have existed to support a prima facie
case establishing the charges against the Defendant. The
trial court’s decision to grant or deny such a motion may be
overturned only where it abused its discretion. An abuse of
discretion occurs when the judgment is manifestly unrea-

sonable, where the appropriate law is not applied, or where
the record shows the sentence is a result of partiality, preju-
dice, bias, or ill will. Commonwealth v. Lee, 876 A.2d 408,
413 (Pa.Super. 2005).

Examining the evidence presented at the Preliminary
Hearing, we find the Commonwealth failed to meet its evi-
dentiary burden under a pre-trial Habeas Corpus motion. In
reviewing a defendant’s pre-trial petition for Writ of Habeas
Corpus, the trial court must only decide whether the
Commonwealth presented sufficient evidence to make out a
prima facie case showing the defendant is guilty of the
crimes alleged against him. Commonwealth v. Hock, 728
A.2d 943, 945 (Pa. 1999). The elements of Resisting Arrest
and Disorderly Conduct are listed in a prior portion of this
opinion. A prima facie case exists where, viewing the evi-
dence in the light most favorable to the Commonwealth,
there is sufficient evidence to establish a crime was commit-
ted and the defendant was the perpetrator. Commonwealth v.
Packard, 767 A.2d 1068, 1070-1071 (Pa.Super. 2001). It is the
Commonwealth’s burden to show the proper level of evi-
dence exists. Hock, 728 A.2d at 945.

Disorderly Conduct does not exist to protect a police offi-
cer from all verbal indignities; whether verbal assaults rise
to a degree satisfying 18 Pa.C.S. § 5503 depends on circum-
stances surrounding the case. Hock, 728 A.2d at 947. The
Defendant never became violent with the Officers or his own
passenger. (N.T. pp 25) He pulled his vehicle over in a time-
ly fashion; he handed his license and registration to the
Officer without a physical dispute. (N.T. pp 13, 16) Further,
the Defendant exited his vehicle and allowed the Officer to
pat him down for weapons. (N.T. pp 34)

After he was tasered, the Defendant merely attempted to
roll away and move his arm. (N.T. pp 38, 39) This could be
merely instinct.

Examining the evidence discussed in prior portions of this
opinion, we find the Commonwealth failed to meet its burden.
Thus, even if the trial court did in fact use an improper scope
or standard of review in examining the Defendant’s pretrial
petition, at most it resulted in harmless error.

For the aforementioned reasons, the Defendant’s claim
must fail.

DISMISSAL OF THE MOTOR VEHICLE CODE OFFENSES
The Commonwealth charged the Defendant with two

Summary and three Misdemeanor offenses. The
Defendant’s pretrial motion for Habeas Corpus asked for
dismissal of only the Misdemeanor offenses. Upon granting
the Defendant’s petition, the trial judge dismissed all
charges, including the summaries. The Commonwealth
alleges the Trial Court erred in dismissing all charges
against the Defendant; the Defendant’s granted Petition
addressed only the charges of Resisting Arrest and
Disorderly Conduct.

Where both Summary and Misdemeanor offenses are
alleged in one criminal complaint against a defendant, they
comprise one court case. It is in error for a trial court to dis-
miss the Misdemeanor offenses but not the summary offens-
es, and vice versa due to a lack of jurisdiction.
Commonwealth v. Kujas, 435 A.2d 1293, 1294 (Pa.Super.
1981). Thus, to not dismiss the summary offenses against the
Defendant would have constituted error.

For the aforementioned reason, the Defendant’s claim
must fail.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to notes of a Preliminary Hearing dated
September 18, 2007.
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Commonwealth of Pennsylvania v.
Michael F. Zavatchen, Jr.

Private Criminal Complaint—Standard of Review

1. When a district attorney disapproves a private criminal
complaint based on policy considerations, the standard of
review to be applied by a trial court is abuse of discretion.

2. An abuse of discretion applied when reviewing the dis-
trict attorney’s disapproval of a private criminal complaint
recognizes the limitations on judicial power to interfere with
the district attorney’s discretion in these kinds of decisions.

3. In order to prove the district attorney abused his discre-
tion in disapproving a private criminal complaint, the com-
plainant must establish the district attorney acted in bad faith.

4. Complainant failed to demonstrate that the District
Attorney’s decision to disapprove the private criminal com-
plaint was in fact rendered in bad faith, and therefore fails to
establish that the District Attorney abused its discretion. The
Complainant’s petition is dismissed as it is without merit.

(Laura A. Meaden)

Cathy Misko for the Commonwealth.
Jeffrey Hulton for the Complainant.

No. MD 1724-2008. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., December 31, 2008—On April 16, 2008, a

Petition for the Review of Allegheny County District
Attorney’s Disapproval of a Private Criminal Complaint pur-
suant to PA. R. Crim. P. 506 was filed on behalf of the
Complainants/Victims, Jeffery M. Robinson, RHF Holdings,
Inc., and Jefferson Woodlands Partners, L.P. against Mr.
Zavatchen. A hearing was held before this Court on April 30,
2008. On May 5, 2008, this Court affirmed the Allegheny
County District Attorney’s Disapproval of a Private Criminal
Complaint. On June 4, 2008, a Notice of Appeal was filed on
behalf of the Complainants/Victims.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Concise Statement of Matters Complained of on Appeal on
October 2, 2008, from which the following is taken verbatim:

1) This Honorable Court erred and abused its dis-
cretion in denying the Petition for Review of the
Allegheny County District Attorney’s Office
Disapproval of a Private Criminal Complaint filed
on behalf of the above referenced Complainants/
Victims.

2) The Petition, which was filed with this
Honorable Court following the District Attorney’s
refusal to accept for prosecution, a private criminal
complaint, averred that Michael F. Zavatchen, Jr.,
made multiple perjurous statements in his sworn
deposition testimony for the sole purpose of evad-
ing execution on his assets to satisfy a judgment
that was obtained by the aforesaid victims.

a) Zavatchen testified that he did not own any
vehicles. In fact, motor vehicle records
obtained from the Pennsylvania Department of
Transportation showed that Zavatchen owns
various vehicles and verified that Zavatchen
perjured himself in his deposition.

b) Zavatchen testified that he does not and
never had any ownership interest in an entity
known as “Z & S Excavating.” In fact, financing

statements filed of record, showed that he is the
owner of Z & S Excavating and verified that
Zavatchen again lied in his deposition. The
additional import of his lies is that the
Complainants/Victims were inhibited from gar-
nishing accounts receivable and bank accounts
of Z & S Excavating [this is an unincorporated
business].

c) Zavatchen testified that he only owned one
parcel of real property. In fact, according to the
Fayette County Assessment records, Zavatchen
had an interest in more than one parcel of real
property including a valuable lot that again ver-
ifies he lied in his deposition.

3) Perjury is a serious matter that undermines the
entire judicial process and thus cannot be tolerated.

4) The evidence is clear of Zavatchen’s multiple
perjurous statements that were falsely made under
oath.

5) The District Attorney’s Office, in the case of
Commonwealth v. Jeffery Robinson, CC. 2003-
11246, accepted for prosecution, a privately filed
criminal complaint, with far less egregious conduct
alleged on the part of the defendant and with far
less harm suffered by the alleged victim.

6) This Honorable Court erred and abused its dis-
cretion in permitting the District Attorney’s Office
to randomly decide which victims are entitled to
protection, especially as in this case, the District
Attorney provided the Court with no valid reason
for its refusal to prosecute this case.

The complainants allege that this Court abused its discre-
tion in denying their Petition for Review of the Allegheny
County District Attorney’s Disapproval of a Private Criminal
Complaint. The Commonwealth contends that the private
complaint was denied due to policy concerns and a lack of
public interest in the matter. When a district attorney disap-
proves of a private criminal complaint based on policy con-
siderations, the standard of review to be applied by a trial
court is abuse of discretion. In re Wilson, 879 A.2d 199, 215
(Pa.Super. 2005). “This deferential standard recognizes the
limitations on judicial power to interfere with the district
attorney’s discretion in these kinds of decisions.” Id. “In the
Rule 506 petition for review, the private criminal com-
plainant must demonstrate the district attorney’s decision
amounted to bad faith, fraud or unconstitutionality.”

Therefore, great deference is given to the district attor-
ney when reviewing a Disapproval of a Private Criminal
Complaint based on policy considerations. In order to prove
abuse of discretion, the complainant must establish that the
District Attorney acted in bad faith when denying the private
complaint. In this case, the complainant failed to demon-
strate that the District Attorney’s decision to disapprove of
the private criminal complaint was in fact rendered in bad
faith and therefore fails to establish that the District
Attorney abused its discretion. Thus, the complainant’s
claim that this Court abused its discretion in denying the
complainant’s petition is without merit.

Based on the foregoing, the Defendant’s issues raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.
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Commonwealth of Pennsylvania v.
Michael Brownfield

Sentencing—Sufficiency of Evidence

1. Defendant was found guilty of voluntary manslaughter.
Defendant filed a timely appeal, asserting that his petition
for transfer of jurisdiction to juvenile Court should have
been granted, that the Court abused its discretion when it
sentenced him to a period of incarceration of seven to twen-
ty years, and that the Commonwealth failed to present suffi-
cient evidence to prove Defendant guilty of voluntary
manslaughter.

2. The Defendant has the burden of proving that transfer
is appropriate by establishing by a preponderance of the evi-
dence that the transfer will serve the public interest. The
Defendant did not meet his burden.

3. After considering the sentencing guidelines and the
pre-sentence report, the Court imposed a sentence in the
standard range. Therefore, Defendant’s claim that this Court
abused its discretion must fail.

4. When determining sufficiency of the evidence, it is
within the discretion of the fact finder to believe all, part, or
none of the evidence. The fact finder can find proof beyond
a reasonable doubt from wholly circumstantial evidence. It
is also within the purview of the fact finder’s responsibilities
to determine credibility of witnesses. Taken in light most
favorable to the Commonwealth, the evidence presented was
sufficient to support a conviction of voluntary manslaughter.

(Daniel McIntyre)

Mark Tranquilli for the Commonwealth.
Patrick Nightingale for Defendant.

No. CC 200608325. In the Court of Common Pleas of
Allegheny County, Pennsylvania Criminal Division.

OPINION
Zottola, J., January 30, 2009—On April 18th, 2008, follow-

ing a non-jury trial, the Defendant, Michael Brownfield, was
convicted of Voluntary Manslaughter. On July 15th, 2008,
this court sentenced the Defendant to a period of incarcera-
tion of not less than seven (7) nor more than twenty (20)
years. A Notice of Appeal to the Superior Court was filed on
the Defendant’s behalf on August 14th, 2008. A timely appeal
was then taken.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Statement of Matters Complained of on Appeal on December
5th, 2008, from which the following is taken verbatim:

1. Did the trial court err when it denied
Defendant’s Petition for Transfer of Jurisdiction
where expert witness testimony established by a
preponderance of the evidence that Defendant was
amenable to treatment within the juvenile system,
adequate juvenile facilities existed to house and
treat Defendant, where Defendant’s crime exhibit-
ed a low level of sophistication and where the fac-
tors set forth at 42 Pa.C.S.A. 63559(a)(4)(iii)
weighed in favor of decertification?

2. Did the trial court abuse its discretion when it
sentenced Defendant to a period of incarceration of
seven (7) to twenty (20) years?

3. Did the Commonwealth present sufficient evi-
dence to prove Defendant guilty of Voluntary
Manslaughter beyond a reasonable doubt where

the evidence of record in the form of Defendant’s
confession, his testimony, and the testimony of eye-
witness Travon Fuller established that Defendant
accidentally discharged the firearm thus causing
Mr. Morgan’s death as opposed to acting intention-
ally while under intense passion?

STATEMENT OF THE CASE
On April 14-18th, 2008, a non-jury trial was held before

this court, where the Defendant, Michael Brownfield was
charged with Criminal Homicide. On May 20th, 2006, the
Defendant, age sixteen (16), Travon Fuller, age thirteen (13),
and the victim, Matthew Morgan, age fourteen (14), were
watching television in Mr. Fuller’s living room. (N.J. pp 10,
48)1 The Defendant and Mr. Morgan were playing with a gun
that they had acquired some weeks earlier. The gun dis-
charged and Mr. Morgan was shot in the side. (N.T. pp. 121)
The Defendant testified that after the gun went off he ran to
Mr. Morgan’s parent’s house while Mr. Fuller stayed with
Mr. Morgan. (N.T. pp 124) The victim’s parents then called
911 and returned with the Defendant to Mr. Fuller’s house.
(N.T. pp. 45) Officer Sidney Summers of the McKeesport
Police Department arrived at the scene and questioned the
Defendant about what happened. (N.T. pp. 10) The
Defendant and Mr. Fuller originally told him that Mr.
Morgan was injured during a drive-by shooting. (N.T. pp. 10)
When Officer Summers discovered a .380 caliber bullet in
the living room, the Defendant admitted that there was no
drive-by and that Mr. Morgan actually shot himself. (N.T. pp.
13) The Defendant then told Officer Summers that he threw
the firearm into the yard. (N.T. pp 13)

The Defendant was then taken to the police station to be
questioned further by Allegheny County Police Officer,
Andrew Schurman. (N.T. pp. 41) Officer Schurman testified
that the Defendant told him that he had taken the magazine
out of the gun and was unsure if there was a round in the
chamber, and he thought the safety was off. (N.T. pp. 43)
Officer Schurman stated that the Defendant claimed that Mr.
Morgan put the gun to his own side and pulled the trigger.
(N.T. pp. 43) Officer Schurman then told the Defendant he
did not believe that scenario was consistent with the wound.
(N.T. pp. 44) The Defendant then admitted that he shot Mr.
Morgan. (N.T. pp. 44) The Defendant still maintained that he
took the magazine out of the gun but this time he stated that
he knew there was a round in the chamber but thought the
safety was on. (N.T. pp 44) However, at trial the Defendant
stated that the victim told him the gun was empty and that he
also checked the gun for bullets. (N.T. pp.121) Although the
Defendant stated that he checked the chamber, Allegheny
County Police Officer, Robert Opferman, testified that he
later inspected the weapon and discovered that there was
one live round in the magazine and one still in the chamber.
(N.T. pp. 41)

Officer Schurman further testified that the Defendant
told him that after Mr. Morgan pointed the gun at his head,
he grabbed the gun and pushed it into victim saying “How
would you like if I did this to you.” (N.T. pp 45) The
Defendant then told Officer Schurman that he pulled the
trigger and struck Mr. Morgan. (N.T. pp 45) However, at
trial the Defendant testified that he picked up the gun and
placed it near Mr. Morgan’s side when it just went off. (N.T.
pp 121) Officer Schurman testified that the Defendant never
stated that he put the magazine back in the gun before he
threw it in the yard, although in both versions of the story
he claimed it was out of the weapon during the shooting.
(N.T. pp. 46) Yet, Officer Opferman testified that when he
examined the gun, the magazine was securely in the
weapon. (N.T. pp. 41) At trial, the Defendant first testified
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that he couldn’t remember putting the magazine back into
the weapon before throwing it in the yard and then later
stated that he did indeed replace it. (N.T. pp. 123-124) Mr.
Fuller also testified about the incident, however, he stated
that he did not witness the shooting or the Defendant dis-
posing of the gun. (N.T. pp. 66-67)

Finally, the Commonwealth introduced Anthony Mendoza
who was a fellow inmate of the Defendant. (N.T. pp. 90) Mr.
Mendoza testified that after speaking with the Defendant, he
contacted the Allegheny County Police and told them that the
Defendant confessed that he shot Mr. Morgan over a girl.
(N.T. pp. 92) Mr. Mendoza stated that the Defendant told him
he was sorry for doing it, but he did it on purpose. (N.T. pp.
92) The Defendant denied that he shot Mr. Morgan over a
girl and maintained that the shooting was an accident. (N.T.
pp. 128) The Defendant was eventually found guilty of
Voluntary Manslaughter. (N.T. pp. 160)

MATTERS COMPLAINED OF ON APPEAL
First, the Defendant claims that the trial court erred in

denying his motion for de-certification, which would have
transferred his case to juvenile court. A defendant has the
burden of proving that a transfer is appropriate by establish-
ing by a preponderance of the evidence that the transfer will
serve the public interest. 42 Pa. C.S.A. § 6322(a). When
determining if the Defendant satisfied his burden, this court
considered the factors listed in 42 Pa. C.S.A. § 6322(a)(4)(iii). 

At the transfer hearing, the Defendant introduced an
expert, Robert Luczak, who evaluated the appropriateness of
transferring the Defendant’s case. After considering Mr.
Luczak’s report, the circumstances of the offense alleged,
the Defendant’s delinquent history, and the impact on the
victim’s family, this court determined that the Defendant did
not meet his burden. As a result, the Defendant’s motion for
transfer was denied.

Therefore, the Defendant’s claim alleging this court
erred in denying his motion for de-certification must fail.

Second, the Defendant alleges that this court abused its
discretion when it sentenced the Defendant to a period of
seven (7) to twenty (20) years incarceration. However, after
considering the guidelines and the pre-sentence report, this
court imposed a sentence in the standard range. (S.H. pp.
12)2 Therefore, the Defendant’s claim that this court abused
its discretion must fail. See Commonwealth v. Kimbrough,
872 A.2d 1244 (Pa.Super. 2005).

Third, the Defendant challenges the sufficiency of the
evidence to support his conviction of Voluntary
Manslaughter. “The test in determining if the evidence is
sufficient to sustain a criminal conviction, whether accept-
ing as true all of the evidence of the Commonwealth, and all
reasonable inferences arising therefrom, upon which the
jury could properly have reached its verdict, was it suffi-
cient in law to prove beyond a reasonable doubt that the
appellant was guilty of the crime of which he stands con-
victed.” Commonwealth v. Burton, 301 A.2d 599, 600
(Pa.Super. 1973).

It is within the discretion of the fact finder to believe all,
part, or none of the evidence. Commonwealth v. Lyons, 833
A.2d 245, 258 (Pa.Super. 2003). The fact finder can find proof
beyond a reasonable doubt from wholly circumstantial evi-
dence. Lyons, 833 A.2d at 258. It is also within the purview
of the fact finder’s responsibilities to determine credibility
of witnesses. Id. at 255. The fact finder can rely on such fac-
tors to determine reliability including consistency of state-
ments, apparent mental state of the declarant, and potential
reasons for the declarant to fabricate. Id. The
Commonwealth produced evidence that demonstrated the
Defendant repeatedly changed his story about who shot Mr.

Morgan and whether or not he knew the gun was loaded.
(N.T. pp. 10, 41-44) The Commonwealth also presented
Officer Schurman who testified that the Defendant told him
that as he stuck the gun into the victim he said, “How would
you like if I did this to you.” (N.T. pp 45) Finally, the
Commonwealth produced Anthony Mendoza, a fellow inmate
of the Defendant, who testified that the Defendant told him
that he shot Mr. Morgan over a girl, and that it was not an
accident. (N.T. pp. 90-92) Taken in the light most favorable
to the Commonwealth, the evidence presented was sufficient
to support the conviction.

Therefore, the Defendant’s claim that insufficient evi-
dence existed to support a conviction must fail.

Based on the foregoing, the Defendant’s issues raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT
/s/Zottola, J.

1 N.T. refers to the transcript from the Non-Jury Trial dated
April 18th 2008.
2 S.H. refers to the transcript of the Sentencing Hearing
dated July 15th, 2008.

Commonwealth of Pennsylvania v.
Anthony Driver

Motion to Suppress—Illegal Search and Seizure

1. Defendant was found guilty of theft and filed a timely
appeal, asserting that the Court erred in denying his motion
to suppress evidence.

2. Defendant was arrested, and, during a pat-down, the
officer removed his wallet. The officer also noticed that the
car was not registered, and the vehicle needed to be towed
off of public streets. The officer took inventory of items in
the vehicle and discovered contraband Defendant wishes to
suppress.

3. In examining the Court’s ruling on a suppression
motion, the Court first determines whether or not the factu-
al findings are supported by the record. The Court then
determines whether or not the inferences and legal conclu-
sions drawn from these findings are reasonable.

4. The officers exceeded the purpose of a Terry stop
when they removed Defendant’s wallet, but the Court was
correct in denying Defendant’s motion for suppression of
the obtained contraband due to the doctrine of inevitable
discovery.

5. To justify the reasonableness of a valid inventory, the
Commonwealth must show that the vehicle in question was
lawfully within the custody of police, and that the search was
in fact an inventory search pursuant to the objective of pro-
tecting the owner’s property, or protecting the police against
claims or disputes over lost or stolen property, and protect-
ing the police from potential danger.

6. Once it was determined that the vehicle was unregis-
tered, the vehicle would have been in police custody even if
Defendant had not been arrested. Police would have towed
the car, and the vehicle would have been searched to protect
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both the Defendant and police. Therefore, Defendant’s
appeal is without merit.

(Daniel McIntyre)

Matthew Wholey for the Commonwealth.
Michael Machen for Defendant.

No. CC 200615842. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., February 20, 2009—On September 29, 2008,

following a non-jury trial, the Defendant, Anthony Driver,
was found guilty of theft. That same day, Defendant was sen-
tenced to a term of five (5) to ten (10) years of incarceration
and a term of two (2) to five (5) years to run concurrently. On
October 29, 2008, Defendant filed a timely Notice of Appeal.

Pursuant to Rule Pa.R.A.P. 1925(b), the Defendant filed a
Statement of Matters Complained of on Appeal on October
29, 2007 from which the following is taken verbatim:

a. The trial court erred in denying Mr. Driver’s
motion to suppress.

Here, the police recorded drugs from Mr. Driver’s
car after he was arrested for providing a false
name to law enforcement. However, he was arrest-
ed for this after the police illegally searched him,
removing his wallet from his pocket during a frisk
that exceeded the bounds of a valid Terry pat-down.

At Mr. Driver’s suppression hearing, the
Commonwealth argued the so-called “inevitable
discovery” exception to the exclusionary rule,
asserting that the contraband would have nonethe-
less been discovered, as Mr. Driver’s car would
have been seized for failing to display a license
plate (which was the reason for the initial stop).
However, it is the Commonwealth’s burden to
establish that the evidence would have inevitably
been discovered through independent means
purged of the illegal search. Here, the
Commonwealth failed to meet this burden by plac-
ing sufficient evidence on the record that this dis-
covery was, in fact, inevitable.

As such, the evidence should be suppressed; or, in
the alternative, the case should be remanded for a
new hearing to develop a complete record regard-
ing whether seizure of this vehicle, and discovery
of this contraband, was in fact inevitable and
purged of the taint of the illegal search.

DISCUSSION
In examining the trial court’s ruling on a suppression

motion, a two-fold standard is used. First, we determine
whether the factual findings are supported by the trial
record. We then determine the inferences and legal conclu-
sions drawn from those findings are reasonable.
Commonwealth v. Luv, 735 A.2d 87, 90 (1999). We may fur-
ther consider all evidence from the Commonwealth’s wit-
nesses, as it was the verdict winner. The findings of the
trial court with regards to suppression are reversed only if
the prior legal conclusions were clearly in error. Luv, 735
A.2d at 90.

Defendant argues the Commonwealth failed to meet its
burden of proof regarding inevitable discovery. Defendant
alleged Commonwealth showed insufficient evidence to
establish Defendant’s vehicle would have been inevitably
towed and subjected to an inventory search, thus revealing
the contraband in question.

At Defendant’s Suppression Hearing, the Commonwealth

presented the testimony of both Officer Balocik and Officer
Stubbs. Officer Balocik testified he works for the
Wilkinsburg Police Department and that he was on duty the
night Defendant was arrested. N.T. pp 4.1 Officer Balocik
stated he saw the Defendant driving a Chevy at 3 am; said
vehicle failed to have any registration plates. N.T. pp 7. This
constitutes a summary offense. Officer Balocik stopped
Defendant; Defendant gave the Officer a fake name. When
Officer Balocik asked Defendant to get out of his car, he also
asked if he could pat Defendant down for his safety. Officer
Balocik testified he felt the Defendant’s wallet, pulled it out,
and discovered Defendant’s true identity. N.T. pp 11-12. By
this time, other officers, including Officer Stubbs, arrived on
the scene. Defendant attempted to flee, but was obtained and
arrested. N.T. pp 15. Officer Stubbs testified he then
searched Defendant’s car; he located cash and drugs in
Defendant’s trunk. N.T. pp 30.

While we agree with the trial court’s ruling that Officer
Balocik exceeded the purpose of a Terry stop when he
grabbed Defendant’s wallet, we also agree with the trial
court in denying Defendant’s Motion for Suppression of
obtained contraband due to the doctrine of inevitable discov-
ery. Two factors must be present to justify the reasonable-
ness of a valid, inventory search. The Commonwealth must
show: (1) that the vehicle in question was lawfully within the
custody of the police, and (2) that the search was in fact an
inventory search pursuant to the objectives of protecting the
owner’s property, protecting the police against claims or dis-
putes over lost or stolen property, and protect the police from
potential danger. Commonwealth v. Germann, 621 A.2d 594
(Pa.Super. 1993); South Dakota v. Oppenheimer, 438 US 364,
369 (1976).

Officer Balocik testified that according to standard police
procedure, a stopped vehicle lacking registration plates
would not be allowed back on the roadway. The officer would
instead ascertain the driver’s name, ensure his license was
valid, and then have the vehicle at issue towed. N.T. pp 7.
Officer Balocik stated police cannot leave a vehicle on a pub-
lic roadway if it isn’t legal. N.T. pp 8.

The searching officers testified they were under the
impression they were searching Defendant’s car both
because he was arrested and because the car would be towed
due to its violation of the Motor Vehicle Code. N.T. pp 33.
Officer Balocik further testified that the procedure after a
driver is placed in custody is the same as when a vehicle is
towed for a violation of the Motor Vehicle Code; the vehicle
is searched for protection of the Defendant’s valuables and
police in both instances. N.T. pp 16.

Officer Balocik’s testimony reveals that Defendant’s
vehicle would have been within police’s lawful custody even
if Defendant had not been arrested. Police would have towed
the car even if Defendant’s only infraction was a lack of reg-
istration plates. Further, the vehicle would be searched in
this instance to protect both the Defendant and police. Thus,
both factors under Germann and Oppenheimer are satisfied.
The Commonwealth clearly presented evidence sufficient to
establish inevitable discovery of Defendant’s contraband.

For all the aforementioned reasons, Defendant’s claim
must fail.

Based on the foregoing, the Defendant’s issues raised as
matters complained of on appeal are deemed to be without
merit.

BY THE COURT:
/s/Zottola, J.

1 N.T. refers to Notes of Testimony taken during a
Suppression Hearing held before the Honorable John A.
Zottola on May 14, 2008.
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Racquel Underwood, Shauna McInnes
and Andrew Dash v.

Dana Wind and Sherry Kasprzyk
Appellate Procedure—Supersedeas Bond Requirements
When More Than One Defendant

1. Plaintiffs’ argument, in a dog bite case, that they were
entitled to collect against a supersedeas bond that was pro-
cured by a defendant against whom judgment was vacated
will fail when the bond was intended to cover only that indi-
vidual Defendant.

2. Pa.R.A.P. 1731 states that “an appeal from an order
involving solely the payment of money shall, unless other-
wise ordered pursuant to this chapter, operate as a super-
sedeas upon the filing with the clerk of the lower court of
appropriate security in the amount of 120% of the amount
found due by the lower court and remaining unpaid.”

3. Pa.R.A.P. 1731 does not allow one of two individual
Defendants to post security for only the amount that the indi-
vidual Defendant is found to be liable. Since Plaintiffs could
recover the entire amount from either Defendant, Defendant
who appealed was required to post a bond for 120% of
amount found due by lower court and unpaid when other
Defendant failed to post bond.

4. Plaintiffs’ argument that they are entitled to recover
against bond posted only by Defendant against whom judg-
ment was vacated will fail even though the bond language
used the word “Defendants” (plural). The actions of
Defendant who posted bond evinced no intention to supply a
bond for the other Defendant.

5. Although the purpose of an appeal bond is to protect
individuals who cannot execute on a judgment until an
appeal is resolved, payment on the bond will not be required
where the intent was that it apply only to the appeal of
Defendant against whom judgment was vacated.

6. Plaintiffs could have executed against the other
Defendant who failed to post a bond during the pendency of
the appeal. The fact that Plaintiffs did not believe that the
Defendant who failed to post bond was financially solvent
was irrelevant.

(Shannon F. Barkley)

Rudolph L. Massa for the Plaintiffs.
Dana Wind, pro se.

No. GD 04-007373. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., November 6, 2008—Plaintiffs Racquel

Underwood, Shauna McInnes and Andrew Dash were
injured by a dog owned by Defendant Dana Wind (“Wind”)
who resided in a home owned by Defendant Sherry
Kasprzyk (“Kasprzyk”). This case was called for trial on
January 18, 2007, and on January 23, 2007 the jury returned
a verdict in favor of Plaintiffs in the amounts of $60,000,
$85,000, and $80,000 respectively. The jury apportioned lia-
bility between Defendants, with 70% liability to Defendant
Wind and 30% liability to Defendant Kasprzyk. On February
1, 2007, both Defendants filed timely post-trial motions,
which were denied by the Honorable Timothy P. O’Reilly on
August 8, 2007. At that time, Plaintiffs’ request for delay

damages was granted. The total verdict against Defendants
was molded to $260,870.40. Judgment was entered against
Defendants on August 17, 2007.

On August 14, 2007, Defendant Kasprzyk filed a Notice of
Appeal to the Superior Court, which was docketed at 1502
WDA 2007.1 On August 27, 2007, Defendant Kasprzyk posted
an appeal bond for $93,913.40. That amount represents 120%
of the 30% portion of the verdict against her. On August 28,
2007, Defendant Wind filed a Notice of Appeal to the
Superior Court, which was docketed at 1701 WDA 2007. She
did not post an appeal bond.

Because Plaintiffs had begun execution proceedings
against her, Defendant Kasprzyk presented a motion to me
seeking to halt those proceedings on the basis that she had
posted security of 120% of her 30% share of the verdict, and
that was the amount required under Pennsylvania Rule of
Appellate Procedure 1731(a).

I disagreed with Defendant Kasprzyk’s reading of the
Rule because she could have been responsible for paying the
entire verdict, and issued an order on September 7, 2007
staying execution procedures against her to allow her to
obtain a supersedeas bond representing 120% of the entire
verdict, not just her portion. On September 14, 2007,
Defendant Kasprzyk filed a second appeal bond for
$219,130.60 to make up the rest of the required amount.

On July 18, 2008, the Superior Court affirmed the judg-
ment as to Defendant Wind and vacated the judgment as to
Defendant Kasprzyk. On September 2, 2008, I heard argu-
ment on Plaintiffs’ petition to enter judgment and direct
payment of appeal bond in the amount of $182,609.28, 70%
of the final verdict. I entered an order denying Plaintiffs’
petition on September 11, 2008. On September 26, 2008,
Plaintiffs filed a Notice of Appeal from that order. This
opinion addresses the issue of whether I erred in failing to
direct that payment from the appeal bond be made to
Plaintiffs in the amount of the outstanding judgment owed
by Wind.

Pa.R.A.P. 1731 states that “an appeal from an order
involving solely the payment of money shall, unless other-
wise ordered pursuant to this chapter, operate as a super-
sedeas upon the filing with the clerk of the lower court of
appropriate security in the amount of 120% of the amount
found due by the lower court and remaining unpaid.”
Defendant Kasprzyk’s first appeal bond secured only 120%
of her percentage of the verdict. The Rule, however, does not
allow a supersedeas for only that fraction since Plaintiffs
could recover the entire amount from Defendant Kasprzyk,
and thus this court ruled that to obtain a supersedeas,
Defendant Kasprzyk had to post a bond for 120% of the
entire verdict. She complied. Plaintiffs now argue that they
are entitled to collect on the appeal bond posted by
Kasprzyk, because Plaintiffs believe that the bond applied to
both Defendants. Plaintiffs are incorrect.

The first appeal bond was applied for by only Defendant
Kasprzyk (see Exhibit C of Defendant Kasprzyk’s Brief in
Opposition to Plaintiff ’s Petition to Enter Judgment and
Direct Payment on Appeal Bond (“Opposition”)) and signed
by only Defendant Kasprzyk (see Exhibit D of Opposition).
The second Appeal Bond again was applied for by only
Defendant Kasprzyk (see Exhibit E of Opposition) and
signed by only Defendant Kasprzyk (see Exhibit F to
Opposition).

Plaintiffs’ entire argument rests on language in the
appeal bond itself. Both bonds state, “Defendants/
Appellants, having appealed from a judgment of the Court
of Common Pleas of Allegheny County…” and “Upon con-
clusion of this matter, if the Defendants/Appellants shall
satisfy the above identified judgment….” While the bond
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itself uses Defendants plural, this court held the fact that
only one Defendant applied for and signed the bond was the
fact that matters. Furthermore, the fact that Kasprzyk ini-
tially tried to secure only her portion of what was owed
indicates that she intended the appeal bond to apply to only
her. Defendant Wind never applied for nor purchased an
appeal bond.

Plaintiffs also try to argue that the purpose of an appeal
bond is to protect the individuals who cannot execute on a
judgment until an appeal is resolved. Plaintiffs are correct
about the purpose of an appeal bond, but are incorrect in
believing they are entitled to payment on a bond that was not
posted on behalf of Wind. Since Wind did not post an appeal
bond, Plaintiffs could have executed against her while the
appeal was pending. The fact that Plaintiffs did not believe
Wind was financially solvent is irrelevant.

For the foregoing reasons, the Superior Court should
affirm this court’s order of September 11, 2008.

Strassburger, A.J.

Dated: November 6, 2008

1 The docket shows that the Notice of Appeal was filed prior
to the entry of judgment in this case.

Annette F. Drotar and Joseph Drotar,
her husband v.

Daniel W. Pituch, D.M.D., M.D.
Motion for Summary Judgment—Expert Report

1. Where a party, having first received notice of argu-
ment, fails to appear, an order will be granted against that
party.

2. Where a party fails to produce an expert report upon
having received an enlargement of time to do so, without
which medical malpractice cannot be established, the
Defendant is entitled to judgment in its favor as a matter
of law.

(Joseph Bucci)

Susan M. Papa for Plaintiffs.
Richard J. Federowicz and Jason J. Zivkovic for Defendant.

No. GD 03-2403. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
O’Reilly, J., February 12, 2009—This case came before

me on the Motion for Summary Judgment filed by the
Defendant, Daniel W. Pituch, D.M.D., M.D., (“Pituch”).
Argument was scheduled before me on October 6, 2008, at
which time neither the Plaintiffs, Annette F. Drotar and
Joseph Drotar, her husband (collectively “Drotar”), nor
their Counsel appeared.

My General Argument List is published in the Pittsburgh
Legal Journal in advance of the scheduled arguments, and
the start time is always 9:30 a.m. My standard procedure for
the General Argument List is to provide ample time for
attorneys to appear, and cases ready to proceed are given
first priority.

When a party fails to appear, and before I enter an
Order, I always inquire of Counsel as to whether “notice”

of the Argument date was given by Counsel when the mat-
ter involves either pro se litigants or Counsel from outside
Allegheny County. In those cases, they would obviously not
be bound by the notice from the Pittsburgh Legal Journal.
Ttmar, Inc. v. Sulka, 586 A.2d 1372 (Pa.Super. 1991). In the
case sub judice, I did just that, since Drotar’s Counsel of
record is from New Castle, Pennsylvania. Pituch’s Counsel
stated he had. Having been satisfied that Pituch’s Counsel
satisfied the “notice” requirement, I proceeded to enter
the Order granting Summary Judgment and I specifically
wrote “No show by Pltf” on that Order that I dated October
6, 2008. On October 24, 2008, Drotar filed a Notice of
Appeal to the Superior Court from my October 6, 2008
Order.

In addition, review of the Docket Entries shows 1. that
Drotar had filed a response to the Summary Judgment
Motion on October 2, 2008; and 2. that on October 3, 2008, the
Friday before the scheduled Argument on the Summary
Judgment on October 6, 2008, Drotar presented a Motion for
Enlargement of Time to my colleague, the Honorable R.
Stanton Wettick, which was denied. The basis of that Motion
was for additional time to secure an expert report.

Ironically, that was the underlying basis for Pituch’s
Motion for Summary Judgment. By Order of April 18, 2008
from Judge Wettick (Exhibit “D” of the Motion for Summary
Judgment), Drotar was given 90 days to produce an expert
report, and that failure to do so would result in Drotar being
barred from introducing expert testimony against Pituch.
Pituch argued in its Summary Judgment Motion that Drotar
has not produced an expert report in accordance with the
April 18th Order and therefore, Drotar was unable to estab-
lish their case of medical malpractice against Pituch. As a
result, he was entitled to judgment in his favor as a matter of
law. In their Answer, the Drotar admits that they have failed
to produce an expert report, but aver that they should be
given an extension of time to produce such a report. (See
Para. 16 of Plaintiffs’ Answer to Motion for Summary
Judgment). However, this issue of additional time was
denied 3 days before Argument as noted above. Moreover,
they had already been given an additional 90 days on April
18, 2008 to do so, and did not.

Thus, Pituch was entitled to Summary Judgment because
under Judge Wettick’s Order, Drotar could not establish
even a prima facie case. Further, they failed to appear for
Argument. I therefore granted the Motion and entered
Summary Judgment in favor of Pituch.

BY THE COURT:
/s/O’Reilly, J.

Date: February 12, 2009

Kirk Rettger and Erik Rettger,
Co-Executors of the Estate of
Michael Rettger, deceased v.

UPMC Shadyside; Eugene Bonaroti; and
Oakland Neurosurgical Associates

Wrongful Death—Survival Actions

1. The tortious death of an individual gives rise to two
causes of action: one under the Wrongful Death Act, 42
Pa.C.S.A. §8301; and the other under the Survival Act, 42
Pa.C.S.A. §8302.



may 22 ,  2009 page 243Supplement to The Lawyers Journal

2. The Wrongful Death Act, 42 Pa.C.S.A. §8301, encom-
passes burial and administrative expenses, support and
services rendered by the deceased.

3. The Survival Act, 42 Pa.C.S.A. §8302, covers loss of
earnings until death, loss of net earnings, including future
earnings, loss of retirement and social security benefits.

4. As applied to survival actions, the economic loss to a
decedent’s estate should be measured by decedent’s total
estimated future earning power less his estimated cost of
personal maintenance.

5. Jury verdict of $0 on plaintiffs’ Survival Action was
arbitrary or capricious and against the weight of the evi-
dence where testimony established decedent was employed
and had a promising future as a C.P.A. New trial limited to
damages in the survival action would be ordered.

6. Defendant hospital would not be permitted to intro-
duce into evidence a statement made by a doctor to dece-
dent’s brother where hospital had not filed a cross-claim
against the doctor, so doctor was not a party opponent and,
therefore, no hearsay exception was present or used against
the doctor.

7. Hospital’s motion to file an amended complaint to
assert a cross-claim against the doctor was denied as
untimely when filed during trial.

(Laura A. Meaden)

Paul A. Lagnese for Plaintiffs.
David R. Johnson for UPMC.
Alan Baum for Eugene Bonaroti.

No. GD 05-25300. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., December 12, 2008—I presided over this

Medical Negligence case from May 13, 2008 through May
23, 2008, which involved both Wrongful Death and
Survival Actions. The jury returned a Verdict of $2.5 mil-
lion on the Wrongful Death, but $0 on the Survival Action,
which has prompted Motions for Post-Trial Relief from
both sides, specifically, the Plaintiffs, Kirk Rettger and
Erik Rettger, Co-Executors of the Estate of Michael
Rettger, Deceased (“Rettger”) and the Defendant, UPMC
Shadyside, (“UPMC”). Michael Rettger died while under
the care of Dr. Eugene Bonaroti (“Bonaroti”), and a patient
in UPMC. Bonaroti was also a named Defendant, but the
jury found no liability against him. The cause of death was
a herniated brain mass brought on by an infection in
Rettger’s brain.1

Facts
The facts are generally not in dispute with the exception

of one glaring credibility dispute between Bonaroti and a
nurse employed by UPMC, one Kirsten Stalder, (“Stalder”),
who was the nurse attending Rettger. Rettger had been suf-
fering from headaches in the past, and while at work in West
Virginia, he went to Cabell Huntington Hospital for treat-
ment on November 11, 2003, and was referred to UPMC. He
was admitted to UPMC on Saturday, November 15, 2003,
after diagnostic studies, performed in West Virginia on
November 13, 2003, revealed a brain mass. His care under
Bonaroti began on Monday, November 17, 2003, and Bonaroti
was to perform surgery on Wednesday morning.

In the early morning hours of Wednesday, November

19th, the day on which surgery was to be performed, Rettger
complained of pain to Stalder. She telephoned Bonaroti who
authorized additional morphine for the pain as well as the
drug Dilaudid, another painkiller. He also inquired about
Rettger’s condition.

According to Stalder, she told Bonaroti that Rettger’s
right eye was “fixed and dilated,” but that he was otherwise
stable. (Stalder Testimony, N.T. May 19, 2008, pp. 21-23).
Bonaroti denied that Stalder ever told him about the “fixed
and dilated” eye. (Bonaroti Testimony, N.T. May 20, 2008, pp.
45-46). It was developed in the course of the trial that in a
patient with a brain mass, a “fixed and dilated” pupil was a
danger sign calling for immediate action. Bonaroti testified
that if Stalder had told him that Rettger’s pupil was “fixed
and dilated,” particularly on the same side as the mass, he
would have immediately ordered additional medication for
Rettger, and come himself to render appropriate medical
and surgical care. (Bonaroti Testimony, N.T. May 20, 2008,
pp. 47-48 & 50).

Believing that Rettger was stable, Bonaroti did not come
to the hospital until the time to perform the scheduled sur-
gery (i.e. about 6:30 A.M.). By that time, Rettger’s condition
had worsened, and the mass in his brain had ruptured,
impinging on the brain stem, ultimately causing his death.

Death Actions
It is undisputed that the tortious death of an individual

gives rise to two causes of action: One under the Wrongful
Death Act, 42 Pa.C.S.A. §8301; and the other under the
Survival Act, 42 Pa.C.S.A. §8302.

Generally, the Wrongful Death Act encompasses burial
and administrative expenses, support, and services rendered
by the deceased. Here, Rettger had no spouse or children, so
the services would be to his mother, Judy Rettger.

The Survival Act covers loss of earnings until death, loss
of net earnings, including future earnings, loss of retirement
and social security benefits. “As applied to survival actions
the economic loss to a decedent’s estate should be measured
by decedent’s total estimated future earning power less his
estimated cost of personal maintenance.” Incollingo v.
Ewing, 282 A.2d 206 (Pa. 1971).

Evidence was presented that Rettger was 24 years old at
the time, lived at home with his mother, and engaged in a
wide variety of household and property maintenance duties
as well as providing companionship for her. His father had
predeceased him. He had graduated from Washington &
Jefferson University, was an accountant, who had passed 3 of
the 4 parts of the Pa. CPA Exam, and was working for a pres-
tigious accounting firm–Ernst and Young. Previously he had
worked for the equally prestigious firm of Arthur Anderson.
On its decline, due to the Enron case, Ernst and Young hired
Rettger.2

At the time of his death, Rettger’s annual salary was
$45,800. Evidence was presented that given his education,
diligence and position with Ernst and Young, Rettger would
make a great deal of money over his working life.

Counsel for Rettger provided 2 expert witnesses. Thomas
G. Claassen, a CPA, projected earnings by Rettger during his
lifetime of $11 to $33 million. (Claassen Testimony, N.T. May
16, 2008, pp. 63-64). David Hopkins, an actuarial economic
consultant, opined that the present value of those projections
was $5 to $12 million. (Hopkins Testimony, N.T. May 16,
2008, pp. 21-23). Said present value reduction is required
under MCARE (Medical Care Availability and Reduction of
Error Act), Section 510. (40 P.S. §1303.510).

Defense Counsel did an excellent job of cross-examining
those experts, and pointing out that their projections were
only that, and no one could say what Rettger would actually
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have earned had he lived. Claassen believed Rettger would
become a shareholder in a major national accounting firm,
but acknowledged that some accountants are not successful.
He never said however that an accountant from age 24 on
would never make a dime. (Claassen Testimony, N.T. May 16,
2008, pp. 67–75).

Evidence was also presented that he was in considerable
pain while in the hospital, and his uncle, Dean Rettger, who
was at his beside on that last night reported that he slept lit-
tle, and writhed in pain in his bed. (D. Rettger Testimony,
N.T. May 16, 2008, pp. 19–24). His mother testified that on
the night before his scheduled surgery he was in pain and
she had given him washcloths to cool his head and neck. She
also requested a nurse give him something for the pain. (J.
Rettger Testimony, N.T. May 15, 2008, pp. 23-25).

The jury, by its verdict, decided credibility in favor of
Bonaroti yet awarded nothing on the Survival Action
notwithstanding that Rettger was employed at the time of his
death and had a strong likelihood of making a great deal of
money in the future.

With respect to the damages, that is, the zero verdict on
the Survival Action, the defense relies on Carroll v. Avallone,
932 A.2d 872 (Pa. 2002), also a death case, for the proposition
that a jury can award less than the Plaintiff ’s expert opined,
even if there is no defense expert contesting the projected
losses to the decedent, if by cross-examination the opinions
of the Rettger’s expert are subjected to cross-examination
aimed at the “factual presumptions underlying the range of
the figures given.” 939 A.2d at 875. There, Carroll was not
employed, had taken no steps to become employed, and had
done nothing to achieve employment in the future.

Here, while defense counsel did an excellent job of rais-
ing similar types of issues with the Rettger’s experts, noth-
ing in that testimony can sustain a zero verdict. Clearly,
Rettger was employed, and had a promising future. To
award no damages at all shows arbitrary or capricious con-
duct, and is against the weight of the evidence. Under these
circumstances, I will set aside that zero verdict.

An apt analogy is found in those recent cases where the
reviewing court has found that a broken bone necessarily
involves pain and suffering, and a jury verdict awarding $0
damages was set aside. See Casselli v. Powlen, 937 A.2d 1137
(Pa.Super. 2007).

The defense has likewise sought Post-Trial Relief, and
contends that my rulings have been so prejudicial so as to
require a new trial on all issues, even the finding of no liabil-
ity by Bonaroti.

UPMC Issues

The defense basically asserts that I erred in:

1. Not permitting it to develop at length Rettger’s
condition before admission to UPMC.

2. Admitting certain documentary evidence and
permitting it to go to the jury.

3. Not permitting it to amend its answer to allege a
cross-claim against Bonaroti so that it could get
into evidence a purported “admission” by him.

Further, the defense seeks remittitur of the Wrongful
Death award.

The fundamental issue in any Trial is “relevance.”
Black’s Law Dictionary tells us that relevant evidence is that
which “tends to prove or disprove an alleged fact….
Evidence is “relevant” if it tends to make existence of a
material fact more or less probable.” Black’s Law Dictionary
1291 (6th ed. 1990).

Here, UPMC wanted to develop all the facts that led to

Rettger’s admission to UPMC, but never said what light it
would shed on the delay in treating the “fixed and dilated”
eye. All counsel said was the conclusionary term “rele-
vance” with no demonstration thereof.

Further, the defense offered no expert who said that
Nurse Stalder’s duty to call Bonaroti depended on what
Rettger had experienced before he came under her care.
Indeed, all that the defense expert, Dr. Wilberger said was
that it was unusual for a patient in Rettger’s situation to
develop a “fixed and dilated” pupil. Thus, I ruled Rettger’s
pre-hospital admission facts irrelevant, and permitted only
limited history so as to enable the jury to know why he was
at UPMC. The issue was the breach of the standard of care,
vel non, and if so, the damages flowing from it.

Finally, before the start of the Trial, I heard argument on
this point, and Counsel for UPMC stated “I think it can be
handled very simply. Your Honor, by telling the jury that the
Plaintiffs do not contend that there was any negligence
before 1 A.M. on the 19th. (Motions in Limine, N.T. May 13,
2008, pp. 45-46). All agreed and that is what I told the jury.
Thus, this issue is waived.

Next, UPMC raises an exception with respect to the sub-
mission to the jury of certain documents that were admit-
ted as Exhibits and used during the Trial. As noted, the
graveman of this case was a credibility resolution between
Bonaroti and Nurse Stalder. In addition to the dramatically
opposed testimony, Rettger’s counsel also developed evi-
dence tending to show that the nursing training, protocols,
and chain of command did not meet the standard of care.
To that end, they introduced various documents of UPMC,
as well as legislative enactments dealing with the duty of
nurses.

One such document was Plaintiff ’s Exhibit 22, a copy of
the Pennsylvania Code, which I admitted as an exhibit. I
deemed it relevant to establish a standard of care for nurses.
I therefore overruled the UPMC objection to it. Thereafter,
and consistent with my courtroom procedures, all exhibits
went to the jury, unless the parties agree otherwise, or an
argument is raised that leads me to deviate from my prac-
tice. None occurred here. Thus, the jury appropriately had
the opportunity to consider all exhibits, including this one.

As to the third issue, it involved a deposition given by the
decedent’s brother, Kirk Rettger, wherein he testified that
Bonaroti had told him that he (Bonaroti) was responsible for
his brother’s death. (In Chambers Discuss., May 19-20, 2008,
pp. 8-9). UPMC, on the fifth day of Trial, almost at the very
end of the case, attempted to use this statement against
Bonaroti so as to exculpate itself. This drew an immediate
objection from counsel for Bonaroti and Rettger. I sustained
it after extended discussion in my chambers. UPMC claimed
the statement was an admission, and could be used against
Bonaroti. My view was that an admission came in only
against a party opponent, and UPMC had filed no cross-
claim against Bonaroti, so he was not a party opponent, and
therefore, no hearsay exception was present. (In Chamber
Discuss., May 19-20, 2008, pp. 17-18).

UPMC counsel then sought permission to file an
Amended Answer, wherein it would mount a cross-claim
against Bonaroti. I denied this Motion as being too late. I did
the foregoing in the sound exercise of my discretion. Indeed,
the case was filed in 2005, extensive discovery had taken
place in the case, UPMC had participated in the Kirk Rettger
deposition, and it knew there would be a credibility conflict
between Nurse Stalder and Bonaroti. It had plenty of time to
change or modify its theory of defense, and I wasn’t going to
permit it to do so at the 11th hour and 55th minute.

Finally, UPMC requests a remittitur of the jury’s Verdict
of $2.5 million on the Wrongful Death Act claim. It contends
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that such an amount was “excessive, punitive in nature and
shocking to the conscience.” (UPMC Brief in Support of
Motion for Remittitur, p. 1). As the basis for this assertion, it
characterizes the life style of Rettger to be “independent”
from that of his mother, and attempts to minimize his house-
hold services, companionship, comfort and society.

In addition, UPMC contends that the handwritten state-
ment made by the jury that was attached to the Verdict Form
reveals a desire to “punish” UPMC. That statement reads as
follows:

After eight days of testimony in the case of
Rettger versus UPMC Shadyside, it is the unani-
mous opinion of the jury that no amount of damages
will adequately punish UPMC. It is our belief that
UPMC Shadyside’s policies, culture and lack of
competent supervisions resulted in the death of
Michael Rettger.

Viewing the totality of the evidence and testimony offered
during the trial, I find such a “characterization” to belie the
evidence. To render a verdict shocking to the court’s sense of
justice, the evidence supporting the verdict must be so
inherently improbable or at variance with the admitted or
proven facts or with ordinary experience. Rittenhouse v.
Hanks, 777 A.2d 1113 (Pa.Super. 2001). The evidence offered
with respect to Rettger was uncontraverted. He was 24 years
old; he lived at home with his mother when he died; he
offered assistance with household chores; he had assisted his
mother during his dad’s declining health and ultimate death;
he held a full time job at Ernst & Young; and he met with an
unfortunate early demise. As to the jury’s statement, I find
merit with Rettger’s argument that it is a “legal nullity and
should not be used or considered,” and that “(I)f anything,
the statement indicates that the jurors refrained from
awarding any punishment-motivated money out of an
express recognition that “no amount of damages” could
“adequately punish UPMC”.” (Rettger’s Brief in Opposition
to Defendant UPMC’s Motion for a New Trial or for
Remittitur, p. 15). Therefore, I am not persuaded that the
Verdict amount of $2.5 million “shocks the conscience.”

Having analyzed what I consider the salient exceptions
filed by UPMC, I am not inclined to grant relief on its Post-
Trial Motion. The verdict of $0 on the Survival Action is
indeed against the weight of the evidence, and I will GRANT
a new trial limited to damages in the Survival Action only. I
will not disturb the jury’s other findings. Accordingly, the
Post-Trial Motion filed by UPMC is hereby DENIED, and the
Post-Trial Motion filed by Rettger is GRANTED, and a New
Trial is ordered limited to damages under the Survival
Action. The balance of the Verdict as to the Wrongful Death
and the finding of no Liability by Dr. Bonaroti is
AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

Date: December 12, 2008

1 The attorneys in this case availed themselves of daily
copies of the testimony. As a result each witnesses’ testimo-
ny has been separately bound and consists of 21 separate
volumes, and the pages are not numbered consecutively.
Each volume does indicate whose testimony it is as well as
the subject matter of in chambers discussion. Transcript ref-
erences will necessarily relate to each Volume by its title.
2 National Accounting Firms used to be known as the Big
Eight, but by attrition and other market forces, they are now
the Big Four and Ernst and Young is one of them.

Edward S. Zubik, Administrator of the
Estate of James R. Zubik, Sr. v.

James W. Miller and Hometown Sports, Inc.
Landlord/Tenant—Dead Man’s Act—Habitability—Quiet
Enjoyment

1. Zubik (Landlord) brought an action for ejectment
against Miller (Tenant). Tenant filed a counterclaim for
alleged damages pursuant to a lease. Landlord disputed the
purported lease but admitted in its complaint that Tenant
occupied the property at the consent and behest of the
decedent.

2. Trial court found in favor of Landlord on the ejectment
action and ordered the Tenant to vacate the premises. The
trial court found in favor of the Tenant on the counterclaim
in the amount of $20,000.00.

3. At trial, Landlord raised the Dead Man’s Statute, 42
Pa.C.S. §5921 objecting to any testimony adverse to the inter-
est of Landlord prior to the death of James Zubik. The court
found that the Dead Man’s Statute applies only to testimony,
not documentary evidence. Correspondence between the
parties demonstrated a lawful occupancy of the property and
Landlord made a judicial admission in its complaint that the
Tenant was on the premises with consent.

4. Tenant’s claims for damages included damage from a
leaking roof and out-of-pocket expenses for the installation
of electric, gas, water, meters and telephone service. The
court found that Landlord had a duty of habitability which is
applicable in a commercial setting as a covenant of quiet
enjoyment.

(C. Kurt Mulzet)

James J. Gladys for Plaintiff.
John R. Orie, Jr. for Defendants.

No. GD 06-19312. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., December 30, 2008—I heard this case non-

jury on March 24, 2008, and entered my Verdict on April 2,
2008. It reads as follows:

AND NOW, to-wit, this 2nd day of April, 2008, I
find for Plaintiff and against Defendants on the
ejectment action and Defendants are to vacate
premises owned by Plaintiff within 10 days of
receipt of this Verdict. On Defendants
Counterclaim, I find for Defendants and against
Plaintiff in the amount of $20,000.00. Plaintiff ’s
counsel did an excellent job on the Dead Man’s
Statute but its pleading formed a basis for
Defendant to be lawfully on the premises. It
then had a duty of habitability, that is, stop the
rain from coming in and destroying Defendants’
property. Defendants’ claim is excessive, hence
I entered $20,000.00.

By the Court:
/s/O’Reilly, J.

Plaintiff, Edward S. Zubik, Administrator of the Estate of
James R. Zubik, Sr., (“James Zubik” and/or “Zubik Estate”)
filed a Motion for Post-Trial Relief as to the Verdict on the
Counterclaim. The Defendants, James W. Miller (“Miller”)
and Hometown Sports, Inc., (“Hometown” collectively
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“Miller”) filed no Motion for Post-Trial Relief. The issue,
therefore, is the $20,000 Verdict on the Counterclaim. Both
parties filed excellent and able briefs, and advanced their
theories with vigor.

The facts are that Miller occupied 6000 square feet of
a 24,000 square foot warehouse building at 3100 Walnut
Street in the City of McKeesport, acquired by James
Zubik in August, 2000, now owned by the Zubik Estate
herein. On November 24, 2002, James Zubik died, and on
December 5, 2002, an Estate was raised. It brought the
within action for Ejectment against Miller, who has filed a
Counterclaim, claiming extensive damages against the
Zubik Estate, with respect to a “lease” it had for the prem-
ises. Zubik Estate disputes the efficacy of this document,
which it called a “purported lease,” (Attached to its
Complaint is Exhibit A), and about which it denied all
knowledge or responsibility. (Complaint para. 9-13). In
the Complaint it further states, however, that Miller occu-
pied the property, “….at the consent and behest of the
decedent.” (Complaint para. 8).

The “purported” lease for 6,000 square feet in the build-
ing, was entered on April 21, 2001, between Miller and an
entity described as 3100 Walnut LLC, and signed, as
Landlord, by James Zubik, President, 3400 Walnut LLC.
(sic.). The lease covered the period June 1, 2001, through
June 1, 2003, and had an automatic renewal provision for
successive periods of 2 years. The rent was $500 a month,
but the first two months were waived in consideration of
Miller doing some remodeling. The three pages of the lease
were unnumbered as well the numerous paragraphs within
the lease.

It seems problems arose between James Zubik and Miller
early in the lease and by August 16, 2001, James Zubik had
written to Miller giving him Notice to Quit because he had
violated “nearly every provision in your lease” (Defendant’s
Exhibit C), and threatened to padlock the building. Miller
responded on August 17, 2001, setting forth his position, and
reciting various problems with the property and various fail-
ures by the Landlord. (Defendant’s Exhibit D).

Specifically, under Utilities and Services in the lease, the
Tenant was to be “responsible for the following utilities and
services: 1) Electric; 2) Gas; 3) phone.” According to Miller’s
letter of August 17, the property was not served by electric
power, or telephone service, and Miller paid for both to be
installed and asserted a claim against James Zubik for one-
half of those costs. On August 21, 2001, Miller re-asserted his
claims, and requested relief from a leaky roof, and a block-
ade of the building exit. It later developed that Miller
incurred additional expense for a gas line to the building.
(N.T. p. 86).

The next documentary evidence of Miller’s occupancy
was his letter of March 16, 2002, to James Zubik, wherein he
continues to complain of the leaky roof, but in which he also
references a bid he made to purchase the building.
(Defendant’s Exhibit H).

Thereafter, James Zubik died and an Estate was raised as
noted above. Apparently, there was no contact between
Miller and the Estate until January 13, 2003, by letter from
Miller’s attorney. (Defendants’ Exhibit I). In that letter
Miller advises of his desire to re-new the lease for another
two years, as well as expressing his desire to purchase the
property.

That letter promoted a response from the Estate. Its
Attorney, James Gladys, by letter of June 16, 2003, gave
Miller Notice to Quit the premises. (N.T. p. 129). On June 25,
2003, Miller sent a letter reciting the problems he experi-
enced with the building, detailing the expenditures he had
made, and continuing to complain about the leaking roof

(Exhibit J). He also asserted that he had come to an agree-
ment with James Zubik, prior to his death, to purchase the
property for $70,000.

One year later, on June 25, 2004, Attorney Gladys sent a
letter to Miller advising that he (Gladys) represented the
Estate, and was revoking “all written proposals, prior agree-
ments of sale and any and all other offers by Edward Zubik,
Administrator…to sell the property you are currently occu-
pying to Hometown Sports, Inc. are hereby revoked.”
(Defendants’ Exhibit K). Miller had testified that negotiation
for purchase of the property had been on going, and an
agreement for sale had been prepared by his attorney. Such
sale never was consummated and the above letter of revoca-
tion was sent.

On September 22, 2006, Miller complained to
Attorney Gladys that the Zubik Estate had locked him
out of the property, and such action was causing further
damage to him.

Miller presented extensive testimony of the damage he
had suffered due to the leaking roof as well as the extensive
out of pocket expenses he had incurred for the installation of
electricity, gas, water, meters, and telephone service. Miller
also testified that he had paid the rent, in cash, to James
Zubik up to October 2002, but then stopped because of the
mounting expenses he was incurring including the damage
from the leaking roof.

Zubik Estate had tried to sell the realty to others, but that
failed, and the Ejectment Complaint was filed June 16, 2006.
Prior thereto it had resorted to self-help, and Edward Zubik,
the Administrator had told Miller that he “…could freeze you
out this winter.” (N.T. p. 148).

Exceptions

As noted, the Zubik Motion Post-Trial Relief
asserts that I:

1. Misunderstood the relationship between the
parties, and presumably found a lease when
none existed;

2. Erroneously found a breach of habitability;

3. Awarded damages, which were against the
weight of the evidence; and

4. Misapplied and/or misunderstood the
Pennsylvania Dead Man’s Statute.

Analysis
The only issue before me is the $20,000 Verdict on the

Counterclaim. I said at the conclusion of the Trial: “We have
a person occupying property with the consent of the dece-
dent. The question is when and how is that consent revoked.
And from the Defendants’ standpoint, he was not provided
habitable premises, and suffered damage to property.” (N.T.
p. 153).

Here, by coy and artful use of the Dead Man’s Statute,
and a close reading of the discrepancies between the lease
nomenclature and a corporate filing of James Zubik, the
Estate attempts to avoid all liability to Miller.

Worthy of note is that the Complaint acknowledges the
existence of the lease for the premises entered by Miller
with 3100 Walnut Street LLC, but asserts the Estate has no
knowledge of what is 3100 Walnut Street LLC. It obviously
knew of the corporate filing by James Zubik on September
5, 2000 of the 3100 Walnut Street Family Limited
Partnership, because the same is set forth in filings with
the Register of Wills. Edward Zubik, Administrator of the
Estate, said he was “not sure” if the signature of James
Zubik, President, 3400 Walnut Street, LLC on the lease was
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that of his father. (N.T. p. 25). He said his father’s signa-
ture changed as he got sick before he died. This signature,
however, was entered on April 21, 2001, 18 months before
his death.

Counsel for Zubik applied the Dead Man’s Statute, 42
Pa.C.S.A. §5921 to object to any testimony adverse to the
interest of the Zubik Estate prior to the death of James
Zubik. Miller’s counsel, however, cited In re: Estate of Rider,
409 A.2d 397 (Pa. 1979) at 400 for the proposition that “The
Dead Man’s Statute applies only to testimony. Written evi-
dence offered by an adverse surviving party is not, ren-
dered incompetent the Dead Man’s Statute. Here, the corre-
spondence from James Zubik and Miller shows a lawful
occupancy of the property. They also show considerable
expenditures by Miller to make the property suitable for the
use contemplated. This is established without regard to any
testimony.

In addition, I cannot overlook the judicial admission that
Miller was on the site “at the behest and consent of the
Decedent.” Under these circumstances, and including the
Estate’s entertaining Miller’s request to purchase the prop-
erty, I cannot conclude that Miller was a squatter. Indeed,
while represented by astute counsel, the Estate never sought
to evict Miller until about 4 years after the Estate was raised.
Obviously a consensual occupancy was in place and Miller
did much to maintain the integrity of the building, short of
the leaking roof.

Obviously, Miller was not a triple “A” tenant. But, the
property was near derelict status in a declining neighbor-
hood, and Miller contributed to the survival of the building.
Twenty thousand dollars was a meager award on his
Counterclaim, and I am not inclined to disturb it.

Astute counsel for the Zubik Estate correctly notes that I
used the word “habitability” in my Verdict, and points out
that this word is a residential occupancy concept, and this
was not residential property. This is true. The concept is
equally applicable in a commercial setting, but character-
ized as a covenant of quiet enjoyment. Counsel for Miller has
briefed adequately this issue. Finally, Miller improved the
property by his expenditures for water, electric, and gas
services, and it would be unjust for the Estate to retain this
windfall. Thus, I DENY the Zubik Estate’s Motion for Post-
Trial Relief, and AFFIRM my original Verdict. So
ORDERED.

BY THE COURT:
/s/O’Reilly, J.

Dated: December 30, 2008

Carolyn Lustfield v.
John K. Milne and Milne, LLC,

t/d/b/a JKMilne Asset Management
Arbitration—Determination of Arbitrability

1. The question of whether a clause providing for arbitra-
tion pursuant to the Commercial Rules of the American
Arbitration Association incorporates Rule 7 of the Rules
which provides for the arbitrator to determine disputes over
the scope of the arbitration clause is an issue that has never
been addressed by Pennsylvania appellate courts.

2. United States Supreme Court case law requires that

there be clear and unmistakable evidence that “the parties
objectively revealed an intent to submit the arbitrability
issue to arbitration.” “The question of whether the parties
have submitted a particular dispute to arbitration, i.e., the
question of arbitrability, is a an issue for judicial determina-
tion [u]nless the parties clearly and unmistakably provide
otherwise.” Howsam v. Dean Witter Reynolds, Inc., 537 U.S.
79, 83, 123 S.Ct. 588, 591 (2002).

3. There must be clear and unmistakable evidence that
the parties agreed to arbitrate the question of arbitrability.
“Unless the parties clearly and unmistakably provide other-
wise, the question of whether the parties agreed to arbitrate
is to be decided by the court, not the arbitrator.” AT&T
Technologies, Inc. v. Communications Workers of America,
475 U.S. 643, 649, 106 S.Ct. 1415, 89 L.Ed. 2d 648 (1986).

4. Case law finding an agreement to arbitrate the issue of
arbitrability based solely on a reference to the American
Arbitration Association Rules (Rule 7 of which provides that
the arbitrator should determine disputes over the scope of
the arbitration clause) undermines the protections afforded
parties to determine arbitrability in the courts.

5. If a drafting party is seeking an agreement of the par-
ties to an arbitration clause which provides for the arbitrator
to decide arbitrability, it is a simple matter to expressly say
so in the proposed arbitration clause. This provides clarity
and the opportunity for another party to object if unwilling
to have the scope of an arbitration clause decided by the
arbitrator.

(Shannon F. Barkley)

Harry F. Kunselman and Gretchen E. Moore for Plaintiff.
Paul R. Yagelski for Defendant.

No. GD 07-024769. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., November 20, 2008—Defendants’ preliminary

objections to Plaintiff ’s First Amended Complaint are the
subject of this Opinion and Order of Court. These prelimi-
nary objections raise an issue that the Pennsylvania appel-
late courts have never addressed: whether an arbitration
clause that provides for arbitration pursuant to the
Commercial Rules of the American Arbitration Association
incorporates Rule 7 of the Commercial Rules which provides
for the arbitrator to determine disputes over the scope of the
arbitration clause.

PLAINTIFF’S FIRST AMENDED COMPLAINT
The facts, as described in Plaintiff ’s First Amended

Complaint, are as follows:
John Milne and plaintiff had multiple discussions in May

and June 2004 about a new business venture. It was agreed
that plaintiff would be a partner in the venture and that Mr.
Milne and plaintiff would share management responsibili-
ties over the new business.

In May 2004, John Milne arranged for the formation of
Milne, LLC, t/d/b/a JKMilne Asset Management (“Milne
LLC”), but no membership interests were issued, no
manager was elected, and no operating agreement was
prepared.

Between June and August 2004, Mr. Milne decided, with-
out determining percentages of ownership or control, that
Harry Milne (defendant’s brother), Joseph Kotrozo, and
Steven Doyle would also be partners.

Milne LLC officially opened for business on August 2,
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2004. While a determination as to percentages of ownership
still had not been made, Mr. Milne advised plaintiff that she
would have greater interests and a greater role than the indi-
viduals identified in the prior paragraph of this Opinion.

Between August 2004 and November 4, 2004, Mr. Milne
caused Milne LLC to retain the services of a law firm to pre-
pare a proposed limited liability company agreement (LLC
Agreement) with terms and conditions established by Mr.
Milne.

As of early November 2004, plaintiff had, based on her
discussions with Mr. Milne, devoted five months of full-time
professional effort and services toward the business. In early
November, Mr. Milne furnished the proposed LLC
Agreement to plaintiff. Under the proposed Agreement, Mr.
Milne and plaintiff would be the only equity holders.

At a February 2005 meeting, plaintiff signed a
Subscription Agreement under which she paid $10,000
(through a $10,000 promissory note payable to Milne LLC)
for fourteen Class A voting units and twenty percent of the
Class B nonvoting units of Milne LLC. Mr. Milne received
the remaining 86 Class A voting units issued by Milne LLC.

At this meeting, plaintiff informed Mr. Milne that she did
not agree with the proposed LLC Agreement. She disagreed
with the nature of her ownership, the degree of control Mr.
Milne could exercise under the LLC, and the restrictions on
transfers of units. To persuade plaintiff to sign the LLC
Agreement, Mr. Milne promised plaintiff that if he decided
to bring in new partners in the future, he would do so by sell-
ing his own voting units to the new partners rather than by
issuing additional voting units. Plaintiff signed the LLC
Agreement in reliance upon this promise that Mr. Milne
would not dilute her ownership interest.1

Plaintiff alleges that beginning June 2004, Mr. Milne has
regularly used Milne LLC funds for personal expenses. He
hired his son-in-law for a position that was not needed and
for which he had no qualifications. Books and records show
loans made by Mr. Milne to Milne LLC that were actually
payments of Mr. Milne’s personal expenses. Plaintiff also
alleges that Mr. Milne improperly acquired Mr. Kotrozo’s
Class B nonvoting units when Mr. Kotrozo resigned, rather
than offering the units to Milne LLC or to any of the remain-
ing holders of voting or nonvoting units.

In May or June 2006, Mr. Milne caused Milne LLC, to
issue ten additional Class A voting units to his brother (i.e.,
these were newly issued units). His brother never paid for
these units. Shortly thereafter, his brother left Milne LLC
and these units were purchased by Mr. Milne.

On June 29, 2007, Mr. Milne requested plaintiff to sign a
document purporting to ratify Mr. Milne’s acquisition of his
brother’s Class A voting units. She refused. On July 23,
2007, Mr. Milne terminated plaintiff ’s employment with
Milne LLC.

Subsequently, Milne LLC furnished to plaintiff a second
amended and restated LLC Agreement, effective February
28, 2008, which created a category of “passive owner” and
permitted Milne LLC to purchase the Class A and Class B
units of any passive owner for the fair market value of the
units as of the last day of the end of the calendar quarter
immediately preceding the date of the notice furnished to the
passive owner of Milne LLC’s intentions to purchase the pas-
sive owner’s units (Section 8.5(a)). At the same time, plaintiff
received a letter notifying her of the intent of Milne LLC to
purchase her units at their December 31, 2007 values.

Plaintiff ’s First Amended Complaint raises the following
counts:

Count I—Declaratory Relief—Both Defendants
Plaintiff requests this court (1) to declare that the

February 2005 LLC Agreement which she signed is not
enforceable because it is a one-sided agreement that purports
to give Mr. Milne the unilateral ability to amend the terms of
the Agreement and (2) if the February 2005 LLC Agreement
is enforceable in whole or in part, to declare that the
February 29, 2008 purported buyout letter is not enforceable.

Count II—Declaratory Relief—Both Defendants
Plaintiff seeks a declaration that Mr. Milne usurped cor-

porate opportunities by obtaining the units of his brother and
of Mr. Kotrozo.

Count III—Action for Accounting—Both Defendants
This count is based on allegations that Mr. Milne has

engaged in numerous acts of self-dealing and usurpation of
corporate opportunities. The relief sought includes an order
that Mr. Milne disgorge to Milne LLC all funds and property
determined to be assets of Milne LLC.

Count IV—Breach of Contract—Milne LLC
Plaintiff alleges that under her employment agreement,

she has not been paid the full amount that she is owed.

Count V—Breach of Contract—Milne LLC
Plaintiff alleges that she was promised payments of

$80,000, that were not made, on account of her status as an
owner of Class A units.

Count VI—Quantum Merit—Both Defendants
Plaintiff seeks the value of the services she provided in

the startup and expansion of Milne LLC between its infancy
and the present. This claim is based on an allegation that
plaintiff provided these services under circumstances in
which it was reasonable to expect plaintiff to be compensat-
ed for the services.

Count VII—Unjust Enrichment—Both Defendants
Plaintiff alleges that she provided services far in excess

of what plaintiff received in the form of equity and monetary
payments. This occurred because Mr. Milne shut plaintiff
out of the business at a time when she would begin to reap
the value of her ownership interests because of the busi-
ness’s growth.

DEFENDANT’S PRELIMINARY OBJECTIONS—
ARBITRATION AGREEMENT

The February 2005 LLC Agreement, the First Amended
LLC Agreement effective July 1, 2007, and the Second
Amended Agreement effective February 28, 2008 contain the
following arbitration clause:

10.10 Arbitration. Except as provided in Sections
5.11 and 10.5 hereof, each of the Members hereby
waive any right to a court (including jury) proceed-
ing and instead agree to submit any dispute over
the application, interpretation, enforcement, or any
other aspect of this Agreement to confidential,
final, and binding arbitration consistent with the
Commercial Rules of the American Arbitration
Association.

Plaintiff contends that this clause is not enforceable
because the entire February 2005 LLC Agreement is unen-
forceable. Defendants contend that this is a matter for the
arbitrator to decide.

Plaintiff contends that even if the arbitration clause is
enforceable, the claims raised in Plaintiff ’s First Amended
Complaint are outside the scope of the arbitration clause.
Defendants contend that disputes over the scope of the arbi-
tration clause are to be decided by the arbitrator.

I first consider the issue of whether this court or the arbi-
trator considers the claim that the entire February 2005 LLC
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Agreement is not enforceable. In her complaint, plaintiff
does not allege that the arbitration clause is unconscionable;
she argues that the entire LLC Agreement that includes the
arbitration clause may not be enforced for the reasons set
forth in paragraph 124(d)-(f) of Plaintiff ’s First Amended
Complaint:

(d) No consideration supported the one-sided terms
that favor Defendant Milne;

(e) The document lacks mutuality of obligation that
would be necessary to make the document an
enforceable contract; and

(f) The document purports to give Milne the unilat-
eral ability to amend the terms of the document
without the consent of any other signatories thereto.

Plaintiff contends that a court cannot enforce an arbitration
clause in an agreement without first determining the claim
that the entire agreement should not be enforced. This con-
tention is not supported by the case law.

The February 2005 LLC Agreement involves interstate
commerce so defendants’ request to compel arbitration is
governed by the Federal Arbitration Act.2 The Federal
Arbitration Act holds that a challenge to the validity of a con-
tract as a whole, and not specifically to the arbitration
clause, is a matter for the arbitrator. Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440, 126 S.Ct. 1204
(2006); Salley v. Option One Mortgage Corp., 925 A.2d 115,
124 (Pa. 2007). Also, assuming that the Federal Arbitration
Act does not apply, I agree with plaintiff that Pennsylvania
law applies (i.e., the law that would apply in the absence of a
jurisdictional clause within a contract should apply to a chal-
lenge to the contract as a whole containing a jurisdiction
clause). Under Pennsylvania law the arbitrator, rather than
the court, addresses a challenge to the validity of the entire
agreement. Flightways Corp. v. Keystone Helicopter Corp.,
331 A.2d 184 (Pa. 1975).

I now consider defendants’ position that the arbitra-
tor–rather than the courts–shall decide the merits of plain-
tiff ’s contention that counts within her complaint do not come
within the scope of the arbitration clause. Case law holds that
courts shall address disputes over the scope of an arbitration
clause (i.e., what may be arbitrated) unless the parties have
explicitly agreed to submit disputes over the scope of the arbi-
tration clause to arbitration. See Howsam v. Dean Witter
Reynolds, Inc., 537 U.S. 79, 83, 123 S.Ct. 588, 591 (2002) (“The
question whether the parties have submitted a particular dis-
pute to arbitration, i.e., the ‘question of arbitrability,’ is ‘an
issue for judicial determination [u]nless the parties clearly
and unmistakably provide otherwise.’ AT&T Technologies,
Inc. v. Communications Workers, 475 U.S. 643, 649, 106 S.Ct.
1415, 89 L.Ed.2d 648 (1986) (emphasis added).”). Also see
AT&T Technologies, Inc. v. Communications Workers of
America, supra, 475 U.S. at 649, 106 S.Ct. at 1418. (“Unless the
parties clearly and unmistakably provide otherwise, the ques-
tion of whether the parties agreed to arbitrate is to be decided
by the court, not the arbitrator.”)

In First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,
115 S.Ct. 1920 (1995), the United States Supreme Court con-
sidered the role of the trial court in reviewing a ruling of an
arbitrator deciding arbitrability. The Court held that, unlike
other rulings of arbitrators which can be set aside only in
narrow circumstances, the review of a ruling on whether the
parties have agreed to arbitrate the arbitrability questions
shall be decided de novo. This review shall be governed by
applying the standard enunciated in AT&T Technologies that
there be clear and unmistakable evidence that parties agree
to arbitrate arbitrability.

The Court explained the reason for the difference in
treatment where the court is reviewing arbitrability:

But, this difference in treatment is understandable.
The latter question arises when the parties have a
contract that provides for arbitration of some
issues. In such circumstances, the parties likely
gave at least some thought to the scope of arbitra-
tion. And, given the law’s permissive policies in
respect to arbitration, see, e.g., Mitsubishi Motors,
supra, at 626, 105 S.Ct., at 3353, one can understand
why the law would insist upon clarity before con-
cluding that the parties did not want to arbitrate a
related matter. See Domke §12.02, p. 156 (issues
will be deemed arbitrable unless “it is clear that
the arbitration**1925 clause has not included”
them). On the other hand, the former question–the
“who (primarily) should decide arbitrability” ques-
tion–is rather arcane. A party often might not focus
upon that question or upon the significance of hav-
ing arbitrators decide the scope of their own pow-
ers. Cf. Cox, Reflections Upon Labor Arbitration,
72 Harv.L.Rev. 1482, 1508-1509 (1959), cited in
Warrior & Gulf, 363 U.S., at 583, n. 7, 80 S.Ct., at
1353, n. 7. And, given the principle that a party can
be forced to arbitrate only those issues it specifical-
ly has agreed to submit to arbitration, one can
understand why courts might hesitate to interpret
silence or ambiguity on the “who should decide
arbitrability” point as giving the arbitrators that
power, for doing so might too often force unwilling
parties to arbitrate a matter they reasonably would
have thought a judge, not an arbitrator, would
decide. Ibid. See generally Dean Witter Reynolds
Inc. v. Byrd, 470 U.S. 213, 219-220, 105 S.Ct. 1238,
1241-1242, 84 L.Ed.2d 158 (1985) (Arbitration Act’s
basic purpose is to “ensure judicial enforcement of
privately made agreements to arbitrate”).

514 U.S. at 945, 115 S.Ct. at 1924-25.

In this case, the arbitration clause does not include lan-
guage that clearly informs plaintiff that she could be forced
to arbitrate arbitrability. In fact, it appears not to address the
issue of who decides the scope of the arbitration clause, in
which event the court does so.

However, defendants raise the following argument
(Defendants’ Supplemental Brief at 7-9): The arbitration
clause refers to an agreement to submit those disputes
described in the agreement to “confidential, final, and bind-
ing arbitration consistent with the Commercial Rules of the
American Arbitration Association.” Rule 7 of the AAA
Commercial Rules states that the arbitrator “shall have the
power to rule on his or her own jurisdiction, including any
objections with respect to the existence, scope, or validity of
the arbitration agreement.” Rule 7 is, by incorporation, a
part of the arbitration clause.

I reject this argument because I cannot assume that
plaintiff was aware of or even considered the possibility that
the reference to the Commercial Rules of the American
Arbitration Association expanded the scope of matters that
must be arbitrated.3 The typical arbitration clause address-
es two issues: it identifies matters that will be arbitrated
and it identifies the entity or person that will serve as the
arbitrator. It is reasonable to construe the arbitration clause
as addressing these two issues separately. Where the first
portion of an arbitration agreement addresses the scope of
the agreement, a party to the agreement would have no rea-
son to believe that a later portion identifying the entity that
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will serve as the arbitrator has anything to do with what is
arbitratable.

In addition, what is arbitratable is a matter for the par-
ties to decide. Thus, one would not anticipate that it would
be addressed in the rules of an entity that will serve as the
arbitrator.

I recognize that Federal Courts of Appeals and Federal
District Courts have ruled that a clause in an arbitration
clause stating that the claims shall be resolved by binding
arbitration in accordance with the Commercial Rules of the
American Arbitration Association incorporates into the arbi-
tration provision all rules of procedure of the AAA, including
Rule 7. See Citifinancial, Inc. v. Newton, 359 F.Supp.2d 545
(S.D. Miss. 2005), and cases cited therein. The rationale for
the ruling is that a party cannot sign a document which
states that the AAA procedures will govern the dispute and
later say the procedures do not apply.

I am not following this case law because it permits a party
to obtain arbitration as to the scope of the arbitration clause
without using language that clearly informs the other party
that it is agreeing to arbitrate arbitrability. This case law is
contrary to First Options of Chicago, Inc., and other United
States Supreme Court case law recognizing the principle
that a party can be forced to arbitrate arbitrability only if
there is clear and unmistakable evidence that both parties
intended to arbitrate arbitrability.

If I rule in defendants’ favor, I am stating that plaintiff is
bound by Rule 7 because plaintiff should have assumed (1)
the AAA arbitration rules might discuss the scope of the role
of the arbitrator vis-à-vis the court and (2) a court might con-
strue the arbitration clause as incorporating any provisions
in the AAA arbitration rules governing the scope of the arbi-
trator’s authority. This turns upside down the case law’s
requirement that there be clear and unmistakable evidence
that “the parties objectively revealed an intent to submit the
arbitrability issue to arbitration.” First Options, supra, 514
U.S. at 944, 115 S.Ct. at 1924.

If a drafting party is seeking an agreement of the parties
to an arbitration clause which provides for the arbitrator to
decide arbitrability, it is a simple matter to expressly say so
in the proposed arbitration clause. This provides clarity and
the opportunity for another party to object if this other party
is unwilling to have the scope of an arbitration clause decid-
ed by an arbitrator. There is no reason for courts to create a
body of law that imposes a duty to arbitrate arbitrability
where this may not have been the intention of one or more of
the parties to an agreement, because the drafting party
through one sentence can clearly state that the arbitrator
shall decide arbitrability disputes.

In First Options, the Court adopted a standard that was
easy for the parties to an arbitration agreement and for the
courts to apply: Courts will decide the scope of an arbitration
clause unless the language of the arbitration clause itself
clearly states that the parties intend for the arbitrator to
decide arbitrability. The case law finding an agreement to
arbitrate arbitrability based solely on a reference to the AAA
rules undermines the protections afforded parties to arbi-
trate arbitrability in the courts.4

For these reasons, I agree with plaintiff that this court
may decide whether or not the counts within her First
Amended Complaint are within the scope of the arbitration
clause.

I next consider what counts in plaintiff ’s complaint come
within the arbitration agreement which covers “any dispute
over the application, interpretation, enforcement, or any
other aspect of this Agreement.” It is plaintiff ’s position that
each count in her amended complaint falls outside the scope
of this agreement.

Count I—Request for Declaratory Relief
Plaintiff ’s request for a declaration that the entire

February 2005 LLC Agreement is one-sided and unenforce-
able is governed by the arbitration clause because it involves
the “enforcement” of the February 2005 LLC Agreement.
Also, the request that the court declare that the February 29,
2008 purported buyout agreement is not enforceable is cov-
ered by the arbitration clause because the merits of this
request for relief involve an interpretation of the initial and
amended LLC Agreements and a determination as to the
enforceability of these agreements.

Count II—Declaratory Relief
A declaration that Mr. Milne improperly obtained the

units of his brother and Mr. Kotrozo involves an “interpreta-
tion” of the February 2005 LLC Agreement and, thus, is cov-
ered by the arbitration clause.

Count III—Action for Accounting
Plaintiff alleges that Mr. Milne violated his duty to

account accurately to the members of Milne LLC, that plain-
tiff requires full access to the financial records of Milne LLC
to determine their accuracy, and that the inaccuracy of these
financial records affects the value of plaintiff ’s ownership
interests and the amount of profits to which she is entitled.
This count is covered by the arbitration clause because it is
a dispute over Mr. Milne’s obligations under the LLC
Agreements and the enforcement of these obligations.

Count IV—Breach of Contract
Plaintiff alleges that under her employment agreement,

she was not paid the full amount she was owed. The arbitra-
tion clause does not cover employment agreements between
Milne LLC and plaintiff. Consequently, plaintiff may proceed
with this claim.

Count V—Breach of Contract
This count is based on an alleged agreement between Mr.

Milne and plaintiff as to payments that they would receive as
owners of Class A voting units. Plaintiff alleges that the
Agreement provides for annual payments to continue as long
as both plaintiff and Mr. Milne are members of Milne LLC.
There is a dispute involving the interpretation of the initial
and amended LLC Agreements as to whether plaintiff is still
a member. Thus, this dispute is covered by the arbitration
clause because it involves the application and interpretation
of the LLC Agreements.

Count VI—Quantum Merit
Plaintiff alleges that she is entitled to be compensated for

the reasonable value of the services she provided in the
startup and operation of Milne LLC from its infancy to the
present. This is not barred by the arbitration clause because
it is not based on any provisions within the initial or amend-
ed LLC Agreements.

Count VII—Unjust Enrichment
Plaintiff alleges that she provided uncompensated servic-

es to Milne LLC which far exceed what she has received in
the form of equity and monetary payments. Her efforts
added value to ownership interests in Milne LLC. When
Milne LLC was reaching levels of success and performance
that would make it a lucrative business, Mr. Milne shut
plaintiff out of the business.

If this count is based on allegations that plaintiff was
wrongfully forced out of the business, it is a dispute involv-
ing the interpretation, enforcement, or other aspect of the
LLC Agreements. Thus, it is covered by the arbitration
clause.

However, it appears that plaintiff is not seeking relief in
her capacity as a shareholder or employee. Instead, she
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appears to be alleging that if Mr. Milne chose to shut her out
of the business at a time it was reaching levels of success and
performance that would make it a lucrative business, she is
entitled to the reasonable value of her services that Milne
LLC received and for which she has not been compensated.
This latter claim is outside the scope of the arbitration clause
because it does not involve any aspect of the LLC
Agreements.

In summary, defendants’ preliminary objections raising
the obligation of plaintiff to arbitrate are sustained as to
Counts I, II, III, and V and overruled as to Counts IV, VI,
and VII.

DEFENDANTS’ PRELIMINARY OBJECTIONS—
DEMURRER

Defendants have filed preliminary objections in the
nature of a demurrer as to Counts VI and VII. Because of my
ruling that these counts are not covered by the arbitration
clause, I will now consider the merits of these preliminary
objections.

Count VI is labeled Quantum Merit and Count VII is
labeled Unjust Enrichment. However, Unjust Enrichment is
a synonym for Quantum Merit. Northeast Fence & Iron
Works, Inc. v. Murphy Quigley Co., 933 A.2d 664, 667
(Pa.Super. 2007). Consequently, I look to the case law gov-
erning claims for unjust enrichment.

In Wilson Area School District v. Skepton, 895 A.2d 1250,
1254 (Pa. 2006), the Pennsylvania Supreme Court, citing a
long line of rulings of the Pennsylvania Commonwealth and
Superior Courts, ruled that the doctrine of unjust enrich-
ment is inapplicable where the relationship between the par-
ties is founded upon a contract:

[2-4] We begin our analysis by considering whether
the School District is entitled to restitution of the
permit fee refund pursuant to the doctrine of unjust
enrichment. As this Court has recognized, the doc-
trine of unjust enrichment contemplates that “[a]
person who has been unjustly enriched at the
expense of another must make restitution to the
other.” See, e.g., Binns v. First National Bank of
California, Pennsylvania, 367 Pa. 359, 80 A.2d 768,
775 (1951) (quoting Restatement (First) of
Restitution §1 (1937)). With that said, it has long
been held in this Commonwealth that the doctrine
of unjust enrichment is inapplicable when the rela-
tionship between parties is founded upon a written
agreement or express contract, regardless of how
“harsh the provisions of such contracts may seem
in the light of subsequent happenings.” Third
National & Trust Company of Scranton v. Lehigh
Valley Coal Company, 353 Pa. 185, 44 A.2d 571, 574
(1945); see also Schott v. Westinghouse Electric
Corporation, 436 Pa. 279, 259 A.2d 443, 448 (1969);
Wingert et al. v. T.W. Phillips Gas & Oil Company,
398 Pa. 100, 157 A.2d 92, 94 (1959) (“[The doctrine
of unjust enrichment] applies only to situations
where there is no legal contract.”); Durham
Terrace, Inc. v. Hellertown Borough Authority, 394
Pa. 623, 148 A.2d 899, 904 (1959). While it does not
appear that this Court has expounded upon this
rule of law, it has been recognized that this bright-
line rule not only has “a distinguished common-law
pedigree, but it also derives a great deal of justifi-
cation from bedrock principles of contract law.”
Curley v. Allstate Insurance Company, 289
F.Supp.2d 614, 620 (E.D.Pa. 2003). Moreover, as the
Curley court noted, [this] bright-line rule also has
deep roots in the classical liberal theory of con-

tract. It embodies the principle that parties in con-
tractual privity…are not entitled to the remedies
available under a judicially-imposed quasi[-]con-
tract [i.e., the parties are not entitled to restitution
based upon the doctrine of unjust enrichment]
because the terms of their agreement (express and
implied) define their respective lights, duties, and
expectations.

Id. at 620-21.

Defendants contend that this case law governs plaintiff ’s
claims raised in Counts VI and VII. I agree.

Prior to February 2005, plaintiff performed services
because Mr. Milne had promised to include her as an owner
in the new business (which he did). After February 2005,
plaintiff performed services for Milne LLC as an employee
and an owner who would be compensated in accordance with
the provisions of the February 2005 LLC Agreement and,
later, also in accordance with the provisions of an employ-
ment agreement. Thus, the relationship between the parties
is founded upon express agreements.

Plaintiff did not anticipate that she would receive the full
value of her services until the business grew. When this
occurred, she expected her interests in the business to be of
significant value. I recognize that plaintiff ’s expectations
will not be realized (unless she prevails on her other claims)
because the February 2005 LLC Agreement did not suffi-
ciently protect her interests. However, an unjust enrichment
claim cannot be based on harsh provisions in a contract.5

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 29th day of October, 2008, it is hereby ORDERED

that:

(1) proceedings are stayed as to Counts I, II, III,
and V pending arbitration;

(2) defendants’ preliminary objections in the
nature of a demurrer as to Counts VI and VII are
sustained and these counts are dismissed; and

(3) in answering plaintiff ’s amended complaint,
defendants shall respond only to those paragraphs
within the complaint that are clearly relevant to
Count IV.

BY THE COURT:
/s/Wettick, J.

1 This Agreement, executed in February 2005, was dated
August 9, 2004. In this Opinion, I refer to the Agreement as
the February 2005 LLC Agreement.
2 The Federal Arbitration Act applies to any agreement
affecting interstate commerce. Allied-Bruce Terminix Co.,
Inc. v. Dobson, 513 U.S. 265, 115 S.Ct. 834 (1995). This Act
applies to the February 2005 LLC Agreement because this
involved a business affecting interstate commerce. Section
1.3(a) of the Agreement provides that the purpose of the
company shall be to act as a SEC 40 Act Investment
Advisor, focusing on institutional client bond portfolio man-
agement, and act as marketer of other investment manage-
ment services.

Delaware law does not apply because a generic
choice of law provision is insufficient to support a finding
that the parties intended to opt out of the FAA standards.
Roadway Package System, Inc. v. Kayser, 257 F.3d 287, 296
(3d Cir. 2001), abrogated on other grounds by Hall Street
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Associates, L.L.C. v. Mattel, Inc., 128 S.Ct. 1396 (2008).
3 The LLC Agreement does not attach Rule 7 to the
Agreement or describe its contents.
4 In the portion of the First Options opinion quoted at page 9
of this Opinion, the Supreme Court described the question of
who shall decide arbitrability as “rather arcane” and recog-
nized that a party “might not focus upon that question or
upon the significance of having arbitrators decide the scope
of their own powers.”
5 Should the arbitrator determine that the entire February
2005 LLC Agreement is unenforceable, the dismissal of
Counts VI and VII may be reconsidered.

Dani Jo McLane and Craig McLane v.
Valley Medical Facilities, Inc./Heritage

Valley, d/b/a Sewickley Valley Hospital, et al.
Motion to Compel—Professional Negligence—Witness
Testimony

1. Testimony of medical professionals who reviewed PAP
smear slides in 2003-2005 will be limited to what they did
and did not customarily do at the time; witness will not be
compelled to re-interpret the slides.

2. Proposed testimony requiring witness to review a
PAP smear slide and answer questions based on that
review as to whether prior review was flawed is irrelevant
and prejudicial.

3. Witness observations while re-reviewing a slide know-
ing that patient has been diagnosed with cancer is not rele-
vant to issue of whether the witness’s evaluation in years
prior was below professional standards.

4. In professional negligence case, controlling issue for
jury is the expectation for professional when reviewing a
PAP smear slide, not what the professional now observes
during a re-review of the slide.

5. When medical professional will not be offering expert
testimony at trial, the witness may be questioned about the
decisions made at the time of furnishing the particular serv-
ice; witness cannot be asked to make an after-the-fact evalu-
ation of her work.

(Pati Lindauer)

John A. Caputo for Plaintiffs.
Paul Vey for Defendants. 

No. GD 08-005616. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., March 3, 2009—Plaintiff-wife (“Plaintiff”)

was diagnosed with cervical cancer in early 2006. This law-
suit arises out of defendants’ alleged failure to properly
interpret PAP smear slides in the years 2003, 2004, and
2005. Defendant Diana L. Roma, defendant Sandra J.
Saban, and Terri Bathory are the cytotechnologists who
reviewed Plaintiff ’s PAP smear slides in the years 2003,
2004, and 2005.

The subject of this Opinion and Order of Court is plain-

tiffs’ Motion to Compel these cytotechnologists to review at
this time the slides that they reviewed in 2003-2005 and to
answer questions based on what they now observe.

Defendants contend that these cytotechnologists cannot
be compelled to reinterpret these slides unless they will be
offering opinion testimony at trial. Counsel for defendants
has stipulated that at trial he will not question any of these
cytotechnologists regarding the propriety of their conduct
with respect to the slides at issue in this matter. None of the
witnesses will be asked to reinterpret these slides, to justify
their conduct, or to give any opinion testimony as to whether
their initial findings were correct. Their testimony will be
limited to what they did and did not do.

Terri Bathory has been deposed. She testified that as of
2004 her job was to screen and interpret slides. She placed
dots on a slide when her interpretation warranted further
investigation. The further investigation would be conducted
by a supervisor, pathologist, or even the cytotechnologist
who originally screened the slide. The end result of her
screening was her preparation of a report which contained
her interpretation (10/7/08 Bathory Dep., T. 28-29).

She testified that she reviewed Plaintiff ’s 2004 slide.
While she has no memory of her screening and interpreta-
tion of Plaintiff ’s slide, the report which she prepared con-
tained the following interpretation: “Negative for intraep-
ithelial lesion or malignancy” (T. 36).

This witness answered questions concerning her normal
practice in 2004. She testified that it was her practice to
screen the entire slide. She did a left to right movement, up
and down, and overlapping the fields (T. 32, 45). She custom-
arily made her interpretation under a microscope.

She was shown the slide which she had interpreted. She
was asked to identify any dots or marks that had been placed
on it. She identified one. She testified that she did not see any
dots placed in the endocervical zone.

She testified that this was a Thin Prep slide. She
explained how an evaluation of this type of slide affected her
evaluation procedures. She answered questions, based on
her understanding in 2004, about what features she would
have expected a high-grade lesion to have, what she would
have done if she had seen various features, and when she
would transfer a slide for a second look.

Defendants’ objections began when plaintiffs’ counsel
sought to have this witness sit at a microscope, view an area
of the slide that she had screened in 2004, and answer ques-
tions about what she now sees.1

She was asked or, in the absence of defendants’ objec-
tions, would have been asked whether she saw this area of
the slide when she interpreted the slide in 2004. Based on
her customary practice, would she have stopped to investi-
gate this area. If she would not have done so, why not? If she
had seen this particular group of cells, would she have
turned the slide over to a pathologist for further review? Was
there any reason why she would not have investigated this
group of cells? Back in 2004, based on her customary prac-
tice, would she have believed that this area was normal or
abnormal or suspicious enough that it should be sent to a
pathologist? Back in 2004, what would this particular group
of cells have shown her in terms of the features of cells, the
arrangement, the nucleus in relation to cytoplasm, the den-
sity, and/or character or color of the chromatin and the bor-
ders (T. 64)?2

I am not requiring this witness to review a portion of the
2004 slide selected by plaintiffs’ counsel and answer ques-
tions, based on her review of this portion of the slide, as to
whether she now believes that in 2004 she erred in not pro-
viding for a further review of the slide. Such testimony is
irrelevant and prejudicial and will needlessly prolong depo-
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sitions of professionals in professional negligent actions.
The witness is being asked to render an opinion as to

whether she believes that an area of the slide selected by
plaintiffs’ counsel creates suspicions which require further
review. However, this is not the issue in this case.

It is undisputed that the witness reviewed the slide which
includes the area that plaintiffs’ counsel wishes the witness
to examine. It is undisputed that in 2004 the witness did not
take steps to obtain a further review of the slide. It is undis-
puted that in 2004 the witness referred a slide for additional
review whenever she was aware of abnormalities. It is undis-
puted that in this case she was not aware of any abnormali-
ties because she submitted a report stating negative for
intraepithelial lesion or malignancy. Under these circum-
stances, the issue in this case is whether the care and skill
exercised by the witness in reviewing Plaintiff ’s PAP smear
fell outside acceptable professional standards. What this wit-
ness observes in 2009 in looking at a portion of a 2004 PAP
smear slide selected by plaintiffs’ counsel, with the knowl-
edge that Plaintiff was diagnosed with cancer in 2006, is not
relevant to the issue of whether the witness’s evaluation in
2004 fell outside acceptable professional standards.

The witness testified that she would have probably
spent between three and five minutes reviewing the slide.
When asked how many slides she reviews in an eight-hour
day, she said that the guidelines are no more than eighty
slides a day. She believes that she was under that guideline
(T. 43-44). What is reasonably expected of a competent
technologist under these circumstances differs from what
can be expected through a far more labor-intensive review
of a portion of a slide that plaintiffs’ counsel is asking the
witness to perform.

A statement of the witness as to what steps she would
have taken following a thorough review of a specific area of
a slide selected by a third party, when she now knows the
outcome, is not only irrelevant to the issue of whether the
witness breached the standard of care but is also very prej-
udicial. The controlling issue for the liability phase of the
trial will be what is expected of a cytotechnologist conduct-
ing a three to five minute review of a slide of an apparently
healthy woman. This will be the issue that the experts for
both parties will address. This is the testimony upon which
the jury should be basing its decision.

However, a jury is less likely to focus on this issue or on
the testimony of the experts if the plaintiffs can ask the
cytotechnologists what they now observe in reviewing the
slides. If a cytotechnolgist testifies that through a labor-
intensive review of the slide where she knows that the
patient developed cancer, she sees an area that is trouble-
some, the jury is likely to see this as an admission of liabil-
ity. Why else would this testimony be offered? If the witness
testifies that she still does not see any problems with the
slide, the jury will focus on who is credible:  Is it the plain-
tiffs’ expert witness who renders an opinion that the slide is
troublesome in a case in which the patient was subsequent-
ly diagnosed with cancer, or is it the testimony of the
cytotechnolgist who testifies that the slide did not require
further review?

Plaintiffs’ counsel contends that I should permit the tes-
timony which he seeks even if it is not admissible at trial.
However, this testimony as to what a professional now
believes he or she should have done would significantly
prolong depositions without providing any significant ben-
efits to plaintiffs. Where the professional is not going to be
offering any testimony justifying what he or she did, the
issue is not what this professional believes about the quali-
ty of the services she provided but rather whether what the
professional did or did not do fell below accepted profes-

sional standards.
In my discovery rulings, where a professional states prior

to or at his deposition that he or she will not be offering any
expert testimony, I have drawn the following line: The wit-
ness may be questioned about all decisions that he or she
made at the time he or she was furnishing services. The wit-
ness can be asked about what this witness did and did not do
and why this witness did not take other actions. However, the
witness who will not be offering expert testimony cannot be
asked to make an after the fact evaluation of his or her work.3

Where discovery involves a defendant who is a treating
physician, this defendant is an eyewitness uniquely quali-
fied to provide information concerning his or her treatment
of the plaintiff. Thus, the treating physician must provide
any facts, conclusions, and opinions that are based on infor-
mation gained as a treating physician. But the physician
who will not be offering testimony justifying the care that
she provided is not compelled to provide testimony as to the
quality of the treatment and care she provided. For exam-
ple, the professional who is sued because she placed a frac-
tured ankle in a cast rather than proposing surgery, can be
asked why she did not propose surgery. However, she may
not be asked whether she agrees with Strassburger on
Fractured Ankles that surgery should always be pursued
when the fracture is compounded or whether she believes
that plaintiff would now be having ankle problems if she had
proposed surgery.

I have drawn the same line in other professional negli-
gence cases. Assume that an architect was sued by the owner
when the building collapsed in a tornado-type wind seven
years following construction. The owner’s claim is that the
collapse would not have occurred if the architect had provid-
ed for welded joints rather than bolted joints. The architect
may be questioned as to why he did not provide for the joints
to be welded, the risks that he took into account in making
this decision, and any calculations that he made. However,
the architect may not be questioned as to whether the failure
to weld the joints contributed to the collapse, what the archi-
tect would do if he could do it again, or what other architects
would normally have done.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 3rd day of March, 2009, it is ORDERED that

plaintiffs’ Motion to Compel is denied and depositions of the
cytotechnologists shall be limited in the manner described in
the Opinion accompanying this Order of Court.

BY THE COURT:
/s/Wettick, J.

1 This witness testified that she has no memory as to what
she saw during the 2004 review of Plaintiff ’s slide and if
she looked at the slide today under the microscope, it would
not refresh her recollection as to something she saw back
in 2004.
2 Defendant testified that if she looked at the slide today she
would be looking at it “with so-called different eyes today
knowing what I know” (T. 66).
3 In Belan v. Ward, 152 P.L.J. 282, 67 D.&C.4th 529 (C.P.
Allegheny 2004), I ruled that a treating physician who has
been sued for professional negligence must answer ques-
tions at his or her discovery deposition relating to whether
the treatment provided to the plaintiff met an accepted stan-
dard of professional care unless prior to or at the deposition
the physician has placed on the record that he or she will not
be offering any testimony regarding the standard of care.
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Debra Fetterman, as Power of Attorney
for Barbara J. Mears v.

ManorCare Health Services, Inc.,
d/b/a ManorCare Health Services–

Monroeville, et al.
Arbitration—Contracts of Adhesion—Severance Clause

1. Arbitration Agreement’s requirement that arbitration
panel be agreed upon between nursing home resident and
nursing home does not provide a basis for finding that the
Agreement is unconscionable.

2. Arbitration Agreement’s payment terms calling for
fees to be paid by nursing home resident that would not
exceed costs of court proceedings does not provide basis for
finding that the Agreement is unconscionable.

3. Arbitration Agreement’s restrictions on discovery that
would severely limit plaintiff ’s ability to obtain evidence are
unconscionable and will be stricken under the severance
clause.

4. Arbitration Agreement’s one-sided clause capping cer-
tain damage amounts is unconscionable and will be stricken
under the Agreement’s severance clause.

5. Severance clause in Arbitration Agreement allows
court to strike unconscionable provisions, as opposed to
rewriting them, and Agreement is otherwise enforceable.

(Pati Lindauer)

Peter D. Giglione for Plaintiff.
Eugene A. Giotto for Defendants.

No. GD 07-027943. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., March 5, 2009—The preliminary objections of

defendants’ (“ManorCare”) requesting this court to enforce
an arbitration clause in a nursing home agreement are the
subject of this Opinion and Order of Court.

This is a personal injury action brought against
ManorCare by Debra Fetterman, as power of attorney for
Barbara J. Mears, a former resident of ManorCare. The
complaint alleges that Ms. Mears suffered numerous
injuries while a resident at ManorCare as a result of the
inadequate care which ManorCare provided. ManorCare’s
preliminary objections raising the ground of an agreement
for alternative dispute resolution (Rule 1028(a)(6)) are
based on a provision at page 39 of the Admission
Agreement under the heading Arbitration Provisions stat-
ing that all claims in any way related to the resident’s stay,
including disputes regarding personal injuries caused by
improper or inadequate care, shall be submitted to binding
arbitration.

Initially, plaintiff contends that any agreement requiring
arbitration of personal injury claims brought by residents of
a nursing home is void as against public policy because of
the resident’s total dependence on the nursing home to care
for the resident’s well being. I reject this contention because
plaintiff has not cited, and I am not aware of, any federal or
state laws or regulations or any Pennsylvania appellate court
case law that supports this contention.1

Plaintiff next contends that I should not enforce the arbi-
tration agreement in this case because the deposition testi-

mony offered by the parties shows that plaintiff never knew
that her Agreement with ManorCare contained an arbitra-
tion clause.

The undisputed testimony of Ms. Mears and Mr. Robbins,
the ManorCare employee who dealt with Ms. Mears, estab-
lishes that Mr. Robbins visited the room of Ms. Mears in
order to obtain her signature on numerous documents. He
presented to her a bundle of documents, including a forty-
four page Admission Agreement, pages 39-44 of which are
titled Arbitration and Limitation of Liability Agreement
(“Arbitration Agreement”). The second paragraph of the
Arbitration Agreement at page 39 includes the following sen-
tence (which sentence is not in bold type): “The Resident
acknowledges that he/she voluntarily enters into this agree-
ment and agrees to be bound by the terms and conditions
stated herein.”2

According to the testimony of Mr. Robbins, he went over
the numerous writings with Ms. Mears in about twenty min-
utes and she signed what needed to be signed. She signed fif-
teen documents, according to my count.

One of the fifteen documents was the Arbitration
Agreement which contained a signature line at page 44. Ms.
Mears’ signature appears above the signature line.

The Arbitration Agreement does not include, at page 44
or elsewhere, a provision for the resident to sign indicating
that she is refusing this Arbitration Agreement. In compari-
son, there are numerous other forms for the resident to sign
which provide for the resident to check a yes box or a no box.
See, for example, the “Bed Hold Agreement” which has two
lines for the resident: “I hereby refuse         ” and “I hereby
consent        .” Also see the pneumonia vaccination form
which states: “I acknowledge that I agree/disagree to receive
the vaccination…” with directions to circle one.

I find to be credible the testimony of Ms. Mears that Mr.
Robbins would show her where to sign and she would do so.
She testified that she signed these papers because she
believed she was expected to do so. I find to be credible her
testimony that she was not aware that she had signed an
Arbitration Agreement. However, she was signing this and
other provisions in the bundle of papers because she was
shown the signature line and believed that she needed to
sign these papers as part of the admissions process. I find
that because of the manner in which the Arbitration
Agreement was presented to her, she neither knew, nor
should have known, that she had the option of refusing to
sign the Arbitration Agreement without jeopardizing her
stay at the nursing home.

However, it does not follow that the Arbitration
Agreement may not be enforced. Ms. Mears signed wherev-
er she was directed to do so without studying the docu-
ments because she believed that this was a take it or leave
it agreement; she believed that her signature was required
if she was to remain at the nursing home. Consequently, she
should be treated in the same fashion as any consumer who
signs what he or she believes to be a take it or leave it
agreement.

A contract of adhesion is one prepared by one party to be
signed by the other party in the weaker position who has lit-
tle choice about the terms. Robson v. EMC Ins. Cos., 785 A.2d
507, 510 (Pa.Super. 2001). A contract of adhesion shall be
enforced unless the party challenging it demonstrates that
the contract is substantively unconscionable. A contract is
substantively unconscionable where the terms of the agree-
ment are unreasonably favorable to the drafter of the agree-
ment. Todd Heller, Inc. v. United Parcel Service, Inc., 754
A.2d 689, 700-01 (Pa.Super. 2000).

I now consider whether the Arbitration Agreement
includes terms that unreasonably favor ManorCare.
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The provisions of the Arbitration Agreement governing
the composition of the arbitration panel do not unreasonably
favor ManorCare. Section A.1.4. of the Agreement provides
for the parties to agree upon an arbitrator who must either
be a retired Pennsylvania civil circuit judge or federal judge
or a member of the Pennsylvania Bar with at least ten years
of experience. This section further provides that if the par-
ties cannot agree upon an arbitrator, the selection of an arbi-
trator shall be submitted to the American Arbitration
Association but that the arbitrator selected must be a retired
Pennsylvania state or federal court judge or member of the
Pennsylvania Bar with at least ten years of experience prac-
ticing as a lawyer.

Obviously, a resident cannot complain about a process
where both the resident and ManorCare must agree upon an
arbitrator. Furthermore, a process through which the
American Arbitration Association selects the arbitrator
where the parties cannot agree on an arbitrator does not
unreasonably favor ManorCare because the American
Arbitration Association was not created by nursing homes or
other healthcare providers and an arbitrator selected by the
American Arbitration Association is not motivated to rule in
favor of ManorCare in hopes of repeat business.3

Also, the Arbitration Agreement does not require the res-
ident to make payments that significantly exceed those that
would be made through court proceedings. See McNulty v.
H&R Block, Inc., 843 A.2d 1267 (Pa.Super. 2004). To the con-
trary, paragraph A.2.1. provides that the arbitrator’s fees
and costs associated with the arbitration shall be paid by the
nursing home except in the case of a dispute involving non-
payment of nursing home charges.

However, there are other provisions in the Arbitration
Agreement that unreasonably favor ManorCare.4

The most egregious are the provisions limiting discov-
ery in paragraph A.1.6. The only depositions that are
allowed are those of experts and any treating physician.
Interrogatories are not permitted. The only records the
nursing home must furnish are its chart regarding the res-
ident, the business office file regarding the resident, the
twenty-four hour reports/“supervisors daily reports”
regarding the resident, any photographs taken of the resi-
dent while at the facility, and any sworn recorded state-
ments to be relied upon at the hearing. In addition, this
paragraph provides that the resident must designate
expert witnesses within sixty-five days after a demand for
arbitration.

In most nursing home litigation, the only witnesses
known to the plaintiff ’s counsel who will voluntarily talk to
her or him are the plaintiff and persons visiting the plaintiff.
These witnesses have very limited information. The critical
witnesses for establishing negligent care are nursing home
employees who are off-limits to the plaintiff under para-
graph A.1.6.

For example, assume a resident is found in the backyard
of the facility at 9:00 P.M. in 10°F weather and dies from
exposure. Or assume that a resident dies from malnutrition
which, according to the plaintiff ’s theory of the case, was
caused by the nursing home’s failure to follow dietary
instructions furnished by the resident’s physician.

In these instances, without discovery which the agree-
ment does not permit, the plaintiff ’s counsel will not be in a
position to offer the testimony of the nursing home employ-
ees familiar with the operations of the nursing home and/or
the circumstances surrounding the incident or the care.
Furthermore, the nursing home will be in a position to offer,
as part of its defense, only witnesses (who have not been
deposed) whose testimony is favorable to the nursing home.

In this case, plaintiff ’s complaint includes the following

allegations typically found in a complaint filed against a
nursing home: a failure to hire appropriately trained staff,
allowing unskilled and untrained individuals to care for the
resident, a failure to properly develop and/or update the
patient’s care plan as she continued to experience deteriora-
tion of her skin integrity, a failure to timely consult the resi-
dent’s doctor when there were significant changes in the res-
ident’s condition, a failure to comply with doctor’s orders
regarding the resident’s care, a failure to establish an infec-
tion control program, a failure to undertake a careful and
reasonable transfer of the resident from her bed when she
sustained injury during a Hoyer lift transfer, a failure to
report changes in the resident’s condition, and a failure to
train employees on proper methods for removing, installing,
and replacing Foley catheters.

The discovery restrictions make it difficult–and if not
impossible–for a plaintiff to obtain evidence supporting
these allegations. At the same time, these discovery restric-
tions do not interfere with the nursing home’s ability to
establish its defenses because the relevant evidence is avail-
able to the nursing home without discovery.

Also, these discovery restrictions, if enforced, will
increase the likelihood that apparent victims of nursing
home negligence will be unable to obtain legal counsel.

I also find to unreasonably favor ManorCare the limita-
tion of liability provision contained in paragraphs B.1.2(2)
that limits recovery of noneconomic damages to a maximum
of $250,000. This limitation applies only to claims of resi-
dents of a nursing home. It does not reach any claims that a
nursing home is likely to raise.

Neither the nursing home nor the resident can anticipate
what injuries may be sustained at the facility. Consequently,
I cannot make a finding that a $250,000 cap on damages only
bars runaway arbitration awards. To the contrary, this max-
imum of $250,000 is selected by the nursing home to prevent
the resident from recovering what may be a reasonable
amount of damages for noneconomic losses.

Plaintiff also contends that the provision of paragraph
B.1.2(4) barring the award of punitive damages “arising
from simple or gross negligence” is substantively uncon-
scionable. I disagree because a showing of gross negligence
is insufficient to support an award of punitive damages.
Punitive damages may be awarded only for willful or wan-
ton conduct or reckless indifference to the rights of others.
Jahanshahi v. Centura Development Co., Inc., 816 A.2d
1179, 1188 (Pa.Super. 2003); SHV Coal, Inc. v. Continental
Grain Co., 587 A.2d 702, 705 (Pa. 1991). The Arbitration
Agreement does not bar the award of punitive damages for
such conduct.

It is plaintiff ’s position that the discovery limitations and
the limitations on recovery of noneconomic damages create
an agreement that is so one-sided as to preclude enforce-
ment of the entire agreement to arbitrate disputes between
plaintiff and ManorCare. ManorCare, on the other hand,
relies on a severance clause (D.1.4.) which states if any por-
tion of the Arbitration Agreement is determined to be unen-
forceable, the remainder of the Arbitration Agreement will
be deemed to continue to be binding upon the parties in the
same manner as if the unenforceable provisions were not
part of the Arbitration Agreement.

I recognize that I cannot look to a severance agreement to
rewrite the Arbitration Agreement. For example, if I find to
be unconscionable a provision in an arbitration agreement
governing the appointment of an arbitrator on the ground
that the arbitrator has incentives to favor the party seeking
to enforce the arbitration clause, I would invalidate the
entire Arbitration Agreement because it is not the role of the
court to rewrite the selection process.
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In the present case, on the other hand, I am not being
asked to rewrite any provisions within the Agreement. When
the discovery restrictions are stricken, I am left with the
first sentence of A.1.6 which states: “Discovery in the arbi-
tration proceeding shall be governed by the Pennsylvania
Rules of Civil Procedure.” When I strike the provision limit-
ing noneconomic damages to a maximum of $250,000, I am
left with A.1.8 which provides that the arbitrator shall apply,
and the arbitration award shall be consistent with,
Pennsylvania law.

Plaintiff does not offer any convincing reasons why I
should not enforce the severance clause. Since I am striking
the provisions that are one-sided from the Arbitration
Agreement, plaintiff is in the same position as if plaintiff
had entered into an arbitration agreement that this court
would enforce.

In deciding this case, I found to be persuasive the Opinion
of Judge Black of the Common Pleas Court of Lehigh County
in Mannion v. Manor Care, Inc., 4 D.&C.5th 321 (Common
Pleas, Lehigh Cnty, 2006), which considered a ManorCare
arbitration agreement that appears to be identical to the
Agreement that is the subject of this litigation. Judge Black
found that the resident’s daughter, who signed the agree-
ment, felt that she had little choice but to sign the documents
as presented in order to ensure her mother’s placement in
the facility and, thus, that this agreement was a contract of
adhesion. He also found the limitations on discovery and on
the amount of recovery to be unconscionable.

Most of his Opinion addressed his ruling that inclusion of
these unenforceable provisions does not invalidate the arbi-
tration provision because of a severance clause (identical to
the severance clause in this case). I find his discussion of
this issue to be persuasive.

Since I am enforcing the arbitration clause, I do not con-
sider the other preliminary objections which ManorCare
has raised.

For these reasons, I am entering the following Order of
Court:

ORDER OF COURT
On this 5th day of March, 2009, it is hereby ORDERED

that:

(1) proceedings in this lawsuit are stayed pending
arbitration; and

(2) the Arbitration Agreement is modified to
exclude the limitations on discovery and the limita-
tions on the recovery of damages described in the
Opinion accompanying this Order of Court.

BY THE COURT:
/s/Wettick, J.

1 Because of this ruling, I need not decide whether a ruling
that the public policy of Pennsylvania does not permit arbi-
tration clauses in nursing home agreements may violate the
Federal Arbitration Act.
2 There is no provision in the Arbitration Agreement explain-
ing what occurs if the resident does not “voluntarily” enter
into this Agreement.
3 I would very likely reach a different result if the person
serving as an arbitrator may be more likely to receive addi-
tional arbitration assignments through rulings favorable to
the nursing home.
4 The issue of whether a clause within a contract is uncon-
scionable is a question of law for a court. Todd Heller, Inc. v.
United Parcel Service, Inc., supra, at 700.

Commonwealth of Pennsylvania v.
Kimberly S. McKaveney

Criminal Law—Post-Conviction Relief Act—Ineffective
Assistance of Counsel

1. Defendant, who was sentenced to life in prison for mur-
dering her daughter in a Monroeville park in September of
2005, claimed ineffective assistance of trial counsel. Both of
her claims were based upon trial counsel’s failure to raise
issues regarding her mental state that would negate her abil-
ity to form the specific intent to kill, even though these
defenses were diametrically opposite to her claim that
another person killed her daughter.

2. Claims for ineffective assistance of counsel must be
raised in accordance with the Post-Conviction Relief Act. In
Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002) the
Supreme Court held:

…as a general rule, a petitioner should wait to
raise claims of ineffective assistance of trial
counsel until collateral review. Thus, an ineffec-
tiveness claim will be waived only after a peti-
tioner has had the opportunity to raise that
claim on collateral review and has failed to
avail himself of that opportunity.

3. If a defendant presents a defense following denial of a
motion for judgment of acquittal, denial of that motion may
not be attacked in post-trial motions. An appellate court con-
siders the entire record. If any part of the record supports
the conviction it should be affirmed. Commonwealth v.
Kohne, 203 A.2d 401 (Pa.Super. 1964) (allocator denied).

(Shannon F. Barkley)

Stephie-Anna Kapourales Ramaley for the Commonwealth.
Patrick K. Nightengale for the Defendant.

No. CC 20060019. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., October 30, 2008—On September 16, 2005,

at approximately 7:10 p.m., the Monroeville Police
Department was dispatched to Beechwood Park in
Monroeville, Allegheny County, Pennsylvania. Two young
boys had discovered a body in the wooded area behind
Ramsey Elementary School. The victim had sustained multi-
ple knife wounds including several stab wounds to the torso
and a deep cut across her throat. The body was later deter-
mined to be that of the victim, Jennifer McKaveney. (N.T. I,
pp. 45-48, 65).1 Allegheny County Homicide Detective
Robert Opferman was called in to lead the murder investiga-
tion. Upon securing the scene, Monroeville police questioned
several witnesses in the park. Police were informed that two
women were seen walking towards the woods earlier that
evening. One of the women was walking a dachshund dog.
(N.T. I, pp. 63, 69-74, 86-90, 105-109, 121, 285).

Wendy Fronk testified that she had seen a woman with
short dark hair come out from the wooded area of Beechwood
Park. The woman was walking a dachshund on a silver metal
leash with a brown strap and was wearing a torn shirt with
bloodstains on it. (N.T. I, pp. 86-90). Ms. Fronk could not pick
the defendant from a photo array but was able to identify
Kimberly McKaveney at trial. (N.T. I, pp. 90, 96-101).

Once the body was identified, further investigation
revealed that Kimberly McKaveney, mother of the victim,
owned a dachshund. (N.T. I, p. 285). Detectives then went to
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the defendant’s home which was located only about a mile
and a half from the crime scene. After interviewing Dennis
McKaveney, father of the victim and husband of the defen-
dant, police determined that Kimberly and Jennifer
McKaveney went to the park at approximately 5 p.m. (N.T.
II, p. 294).2

When questioning Kimberly McKaveney about her activ-
ities that evening, the defendant gave several different
accounts. (N.T. II, pp. 295, 408, 423). The defendant was
placed under arrest. Several items were seized from her
home and sent to the Allegheny County Crime Lab for test-
ing. Among these items was a torn white shirt which tested
positive for the victim’s blood. (N.T. II, p. 364).

After a jury trial, Kimberly McKaveney was found guilty
of first-degree murder. On March 6, 2007 the defendant was
sentenced to the mandatory sentence of life imprisonment.

Kimberly McKaveney filed a timely appeal and
requested new counsel be appointed for her defense. Once
new counsel was appointed, the defendant filed a 1925(b)
“Statement of Errors Complained of on Appeal” raising
five issues.

First, the defendant claims “the trial court erred in not
granting judgment of acquittal at the conclusion of the
Commonwealth evidence, at the conclusion of the defense
and at the close of all evidence.”3 In order to survive a
motion for judgment of acquittal, the Commonwealth must
produce sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt.
Commonwealth v. Andrulewicz, 911 A.2d 162, 165 (Pa.Super.
2006). When considering a motion for judgment of acquittal
the court must give “the benefit of all inferences, which may
be reasonably drawn from the evidence,” to the
Commonwealth. Commonwealth v. Wimberly, 411 A.2d 1193
(Pa. 1979). Commonwealth v. Long, 354 A.2d 569 (Pa. 1975).
Kimberly and Jennifer McKaveney were seen by multiple
witnesses entering the woods together. A short time later the
defendant was seen leaving the woods alone, her shirt torn
and bloody. That shirt was then retrieved from the
McKaveney home and tested positive for the victim’s blood.
(N.T. II, pp. 295, 364, 423). The defendant offered several
conflicting statements to the police when interviewed. The
Commonwealth has put forward enough evidence to connect
Kimberly McKaveney to her daughter’s murder and survive
a motion for judgment of acquittal.

Additionally after the court denied the defendant’s
motion the defendant proceeded to call character witnesses.
These four witnesses testified to the defendant’s demeanor
and claimed she is typically a non-violent person. (N.T. II,
pp. 450-498). If a defendant presents a defense following
denial of a motion for judgment of acquittal denial of that
motion may not be attacked in post-trial motions. An appel-
late court considers the entire record. If any part of that
record supports the conviction it should be affirmed.
Commonwealth v. Kohne, 203 A.2d 401 (Pa.Super. 1964)
(allocatur denied). Reviewing all of the evidence in the light
most favorable to the Commonwealth, enough evidence
existed for a jury to find Kimberly McKaveney guilty.

Second the defense claims the verdict was against the
weight of the evidence. It is the role of the fact-finder to pass
upon the credibility of witnesses and evidence. The jury is
free to believe all, part, or none of the evidence introduced
at trial. The jury was instructed that the facts and circum-
stances established by the Commonwealth need not be
absolutely incompatible with the presumed innocence of the
defendant. But the question of any doubt is reserved for the
jury to establish unless the evidence is so weak and inconclu-
sive that, as a matter of law, no probability of fact can be
drawn from the combined circumstances. Commonwealth v.

Hagan, 654 A.2d 541, 543 (Pa. 1995). Commonwealth v.
Feathers, 660 A.2d 90 (Pa.Super. 1995). As noted above sev-
eral witnesses stated Kimberly McKaveney was seen return-
ing from the woods that night alone with blood stains on her
shirt. When questioned by the police she gave several incon-
sistent accounts of her activities that evening. Forensic evi-
dence placed the defendant very close to the victim at the
time of the murder. The totality of the evidence, as perceived
by the fact-finder, showed Kimberly McKaveney to be her
daughter’s killer.

The defense next claims the evidence produced was
insufficient to sustain a finding of guilt of first-degree mur-
der. In order to prove first degree murder the Common-
wealth must prove an intentional killing. 18 Pa. Code
Annotated §2502(a). An intentional killing is defined as
“killing by means of poison, or by lying in wait, or by any
other kind of willful, deliberate, and premeditated killing.”
18 Pa.C.S.A. §2602. Further, in order to prove murder under
the Code, the Commonwealth must prove malice. (§2602,
supra). Malice may be proven by the willful disregard for a
person’s life. Commonwealth v. Ludwig, 874 A.2d 623 (Pa.
2005). Proof of motive is not necessary for a conviction of
first-degree murder. Commonwealth v. Chmiel, 889 A.2d 31
(Pa. 2005). The jury did not believe the defendant’s claims of
a strange man attacking her daughter. As such, the only ver-
sion of the facts accepted as true by the jury was that
Kimberly McKaveney entered the woods with her daughter
that night, attacked her, stabbed her several times and final-
ly cut her throat. The defendant then left the woods and
returned home, leaving her daughter’s body in the woods to
be found by others. The prior planning and level of brutality
establish the premeditation and malice necessary to prove
first-degree murder.

Finally the defense raises two issues based on ineffective
assistance of trial counsel. Both of these claims are based on
the trial counsel’s failure to raise the issue of the defendant’s
mental state. The defense argues that counsel should have
raised the defendant’s mental status to negate her ability to
form the specific intent to kill. Also, defense claims trial
counsel should have raised the defendant’s psychological
history and background as an explanation for her actions.
Either of these actions by the trial counsel would have been
diametrically opposite of Kimberly McKaveney’s claim that
another person killer her daughter.

In addition, these claims must be raised in accordance
with the Pennsylvania Post-Conviction Relief Act (P.C.R.A.).
In Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002) the
Supreme Court held:

“...as a general rule, a petitioner should wait to
raise claims of ineffective assistance of trial
counsel until collateral review. Thus, an ineffec-
tiveness claim will be waived only after a peti-
tioner has had the opportunity to raise that
claim on collateral review and has failed to
avail himself of that opportunity.”

Therefore the defendant’s claim of ineffectiveness of counsel
is deferred until collateral review under the P.C.R.A.

For these reasons the judgment of sentence should be
affirmed.

1 N.T. I refers to Notes of Trial Transcript, Volume I dated
November 27 to December 1, 2006.
2 N.T. II refers to Notes of Trial Transcript, Volume II dated
November 27 to December 1, 2006.
3 Rule 1925(b) Statement filed March 26, 2008.
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Commonwealth of Pennsylvania v.
Jeffrey Cobbs

Criminal Law—Disorderly Conduct

1. A crime formally charged in an information, although
it need not be precisely the same as the offense stated in the
complaint, must nevertheless be “substantially the same as
or cognizant to the offense charged in the complaint.” A
defendant cannot be required to answer a charge different
from or unrelated to the one for which he was arrested and
held to bail. The information must contain a plain and con-
cise statement of the essential elements of the offense.

2. A purported variance between the indictment and the
offense proved will not be fatal to the Commonwealth’s case
unless it could mislead the defendant at trial, involves an
element of surprise prejudicial to the defendant’s effort to
prepare his defense, precludes the defendant from anticipat-
ing the prosecution’s proof or otherwise impairs a substan-
tial right of the defendant.

3. The requirement is that a defendant be given clear
notice of the charges against him so that he can properly pre-
pare a defense. Commonwealth v. Wolfe, 220 Pa.Super. 415,
289 A.2d 153 (1972).

4. An assignment of error will not be upheld when the
jury instructions on the offense of “Disorderly Conduct”
indicated that Defendant failed to comply with a request to
desist in his disorderly conduct and where the criminal
information and the proof at trial only supported a charge
regarding the Defendant’s intent to cause substantial harm
or serious inconvenience, where both aspects of the offense
of Disorderly Conduct constitute a misdemeanor of the
third degree.

5. Defendant was not prejudiced by the discrepancy
between the criminal information and the jury instructions,
where he was put on notice by the statements of the District
Attorney in her opening statement and in the repeated testi-
mony of the officers that his persistence in his conduct “after
a reasonable warning or request to desist” pursuant to
§5503(b) was an issue in the case.

(Shannon F. Barkley)

Louise M. McGuire for the Commonwealth.
Patrick K. Nightengale for the Defendant.

No. CC 200607125. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., November 19, 2008—This is an appeal by the

Defendant, Jeffrey Cobbs, from his conviction after a jury
trial of one count of misdemeanor disorderly conduct in vio-
lation of 18 Pa. C.S.A. §55039(a)(1) and (b) on June 1, 2007
for which he was sentenced to one year of probation.
Defendant was found not guilty of one count of aggravated
assault and one count of resisting arrest. Defendant’s post-
sentence motions filed on June 11, 2007 were denied by an
order entered on June 18, 2007.1 On March 18, 2008,
Defendant filed a Notice of Appeal to the Superior Court. On
March 20, 2008, an order was entered directing that all tran-
scripts of the jury trial be transcribed and granting
Defendant leave to proceed in forma pauperis on appeal. On
March 29, 2008, Defendant was ordered to file a Concise
Statement of Matters Complained of on Appeal pursuant to
Pa. R.A.P. §1925(b)(1). On October 1, 2008 Defendant,

through appointed counsel, filed his timely concise state-
ment that sets forth the following assignment of error:

The trial court erred when it instructed the jury
that it could find the defendant guilty of Disorderly
Conduct if it found that the Defendant ‘persisted in
such disorderly conduct after reasonable warning
or request to desist’ as opposed the alternative
charge that Defendant ‘did so with the intent to
cause substantial harm or serious inconvenience’
as requested by defense counsel where the crimi-
nal information and the proof at trial supported the
latter charge requested by counsel and not the for-
mer charge provided by the trial court.

BACKGROUND
Defendant’s arrest on April 1, 2006 occurred as a result of

his encounter with police officers from the Borough of
Swissvale Police Department who responded to a report of a
fight at the Woodland Hills Junior High School during a
school dance. Defendant was the disc jockey at the dance.
(T., p. 36) The criminal complaint filed in this matter alleged
in relevant part as follows:

The actor, Jeffrey Lyn Cobbs, on or about April 21,
2006 at approximately 21:28 hours in the County of
Allegheny with the intent to cause substantial
harm, serious public inconvenience, annoyance or
alarm engaged in fighting or threatening or in vio-
lent tumultuous behavior or made unreasonable
noise or used obscene language or made an
obscene gesture or created a hazardous or physi-
cally offensive condition by any acts or act which
serve no legitimate purpose, namely interfered
with a lawful order by a police officer (Officer
Kapton) and did persist in disorderly conduct after
reasonable warning or request to desist in violation
of Section 5503(a)(1) and/or (2) and/or (3) and/or
(4) of the Pennsylvania Crimes Code Act of
December 6, 1972 as amended, et cetera, et cetera,
M-3. (T., p. 249) (Emphasis added)

After a preliminary hearing at which the charges were
held for court, a criminal information was filed that stated as
follows:

Count 3     DISORDERLY CONDUCT      Misdemeanor 3

The actor with intent to cause substantial
harm or serious public inconvenience, annoyance
or alarm or recklessly created a risk thereof,
engaged in fighting or threatening or in violent or
tumultuous behavior in violation of Section
5503(a)(1) and (b) of the Pennsylvania Crimes,
Code, Act of December 6, 1972, 18 Pa.C.S.
§5503(a)(1) and (b), as amended (Emphasis added)

At the time of trial, the Commonwealth called Officer Ken
Kapton of the Swissvale Police Department who testified
that he was dispatched to the Woodland Hills Junior High
School after receiving a report of a fight during a school
dance in the gymnasium. Officer Kapton responded with
other officers and upon entering the gymnasium observed a
large male, later identified as a student, who appeared to be
in distress. The student was described as being 6'6" tall and
weighing 300 pounds. (T., p 115). Other students were telling
the student to calm down. (T., p. 38) The gymnasium was
dimly lit, the music was playing loudly and there were
approximately 160 students in the gymnasium. (T., p. 37,
113). Officer Kapton was also aware that there was a history
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of students from other communities coming into the school
during activities that resulted in fights or disturbances. (T.,
p. 60) Officer Kapton approached the student and asked him
what was wrong, and although the student appeared upset,
he did not respond. Officer Kapton then asked the student to
step outside so that he could question him further. (T., p. 39)
As Officer Kapton was walking the student toward the exit
Defendant, who had left his table with his music equipment,
encountered Officer Kapton and put his arm out and said,
“You’re not going to do it this way, I got this, we don’t need
no F-ing police here.” (T., p. 40) Officer Kapton repeatedly
told Defendant not to interfere and go back to playing the
music. (T., p. 70). Defendant then pushed Officer Kapton and
tried to push the student back away from the Officer. Officer
Kapton again advised Defendant to stay out of the matter or
he would be arrested. (T., p. 41). Defendant again pushed
Officer Kapton at which point Defendant was informed he
was going to be arrested. (T., p. 42) Officer Kapton attempt-
ed to place Defendant in handcuffs but Defendant resisted
by tucking his arms in and holding them tight against his
body. (T., p. 42) As Officer Kapton struggled with Defendant
to effectuate the arrest other officers came to his assistance.
Defendant continued to struggle with the four officers as
they tried to handcuff him. (T., p. 43) During the struggle,
Defendant struck one of the officers who was then forced to
use pepper spray to subdue Defendant. (T., p. 43) The pep-
per spray filtered into the gymnasium causing the students
to panic and run outside. (T., p. 43) As a result of the distur-
bance, several other police departments were forced to
respond to the large number of students exiting the building.
Some of the police and students were forced to seek medical
attention due to the exposure to the pepper spray and the fire
department was called to ventilate the gymnasium. (T., pp.
44, 53-54)

In his defense, Defendant presented various witnesses
including a chaperone, a teacher and two students who were
present at the dance, as well as a character witness.
Defendant also testified in his own defense. The various wit-
nesses presented by Defendant disputed the police officers’
versions of the incident, essentially testifying that
Defendant did not strike, shove or push the officers.
However, each of the witnesses confirmed that Defendant
did in, some manner, confront Officer Kapton as he initially
attempted to remove the student from the gym. Further,
Defendant, while denying that he struck, shoved or pushed
the police officers, admitted that he confronted Officer
Kapton as he attempted to escort the student from the gym
and further testified that as he was being arrested he locked
his arms at his side to prevent the officers from arresting
him. (T., p. 160) Importantly, Defendant also acknowledged
that he was in fact told not to interfere before he was arrest-
ed. Defendant testified regarding his exchange with Officer
Kapton that, “…he [Officer Kapton] made some comment of
just play your music, or something to that.” (T., p. 154) In
response Defendant also admitted that he stated, “I’m like,
you don’t have to handle it this way.” (T., p. 154) At that
point he was told that he was under arrest and Defendant
testified, “I’m not going anywhere, and he—I locked my arm
straight. (T., p. 154)

Defendant’s witness, Margie Ann Rehm, also acknowl-
edged that she heard the officers warn Defendant to stay out
of the matter. She testified, “The officers were saying things
like, you just spin records, you just do your job.” (T., p. 130).
Finally, Defendant further acknowledged that he was not
there as a chaperone or security and that his sole purpose
was to play the music at the dance. (T., p. 162)

At the conclusion of the testimony, the jury was instruct-
ed regarding aggravated assault, resisting arrest and misde-

meanor disorderly conduct. Regarding the charge of misde-
meanor disorderly conduct, the jury was charged as follows:

In order to find the defendant guilty of disor-
derly conduct, you must be satisfied that each of
the following elements have been proven beyond a
reasonable doubt. First, that the defendant engaged
in fighting or threatening or in violent or tumul-
tuous behavior or used obscene language, an act
which served no legitimate purpose of the defen-
dant. Second, that the defendant did so with the
intent to cause public inconvenience, annoyance or
alarm. Third, that the defendant persisted in such
disorderly conduct after reasonable warnings or
requests to desist.

Now, the second element requires—includes a
requirement that the defendant intended to or
recklessly created a risk of public inconvenience,
annoyance or alarm. The word public here means
affecting or likely to affect persons in a place to
which the public or a substantial group has access.
Among the places included are schools. (T., p. 234)

At the conclusion of the charge to the jury, defense coun-
sel objected to the charge on disorderly conduct on the basis
that it was inconsistent with the criminal information
because the information did not allege that defendant per-
sisted in the disorderly conduct “after a reasonable warning
or request to desist” pursuant to §5503(b), which is one of the
basis to grade the offense as a misdemeanor. Counsel argued
that the information only referred to the fact that Defendant
acted with the “intent to cause substantial harm or serious
inconvenience,” which is also a basis to grade disorderly
conduct as a misdemeanor and, therefore, any charge incon-
sistent with that language was erroneous. (T., pp. 239-242).
As it was clear that information alleged the elements of dis-
orderly conduct, the jury was charged consistent with the
law and the evidence presented at trial, no further charge
was given. (T., p. 242)

After the jury began deliberations, the jury requested to
be re-instructed regarding the definition of disorderly con-
duct. (T., pp. 244-245). In response defense counsel again
objected to the charge as previously given and, in addition,
made a motion to dismiss on the basis of the alleged incon-
sistency between the criminal information and the evidence
presented at trial. (T., p. 245) In response, the Court pointed
out that Defendant was on notice of the issue of his persist-
ent conduct in the face of warnings to desist as early as the
filing of the complaint and, therefore, Defendant’s motion to
dismiss was denied and the jury was recharged regarding
misdemeanor disorderly conduct consistent with the evi-
dence at trial. (T., pp. 249-251)

DISCUSSION
Defendant, in his concise statement, alleges that it was

error to instruct the jury regarding his persisting in disor-
derly conduct after a reasonable warning or request to desist
when the criminal information and the proof of trial only
supported a charge regarding the Defendant’s intent to
cause substantial harm or serious inconvenience. However,
a review of the record indicates that the Defendant’s convic-
tion for disorderly conduct was consistent with the informa-
tion and the evidence at trial and, therefore, the charge as
given was appropriate.

Defendant points out that the criminal information does
not make reference to the grading language of §5503(b)
which makes the offense of disorderly conduct a misde-
meanor of the third degree if the actor “persists in disorder-
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ly conduct after a reasonable warning or a request to desist”
but only refers to Defendant’s intent “to cause substantial
harm or serious inconvenience,” a second basis under
§5503(b) by which disorderly conduct is graded as a misde-
meanor of the third degree. Defendant’s first argument is
that this omission requires the dismissal of the charge. While
it is true that the information does not refer to persisting in
disorderly conduct after a reasonable warning or request to
desist, this omission does not require either the dismissal of
the charge of disorderly or a finding that the charge to the
jury was incorrect. 18 Pa.C.S.A. §5503 provides as follows:

(a) Offense defined.—A person is guilty of disor-
derly conduct if, with intent to cause public incon-
venience, annoyance or alarm, or recklessly creat-
ing a risk thereof, he:

(1) engages in fighting or threatening, or in vio-
lent or tumultuous behavior;

(2) makes unreasonable noise;

(3) uses obscene language, or makes an obscene
gesture; or

(4) creates a hazardous or physically offensive
condition by any act which serves no legitimate
purpose of the actor.

(b) Grading.—An offense under this section is a
misdemeanor of the third degree if the intent of the
actor is to cause substantial harm or serious incon-
venience, or if he persists in disorderly conduct
after reasonable warning or request to desist.
Otherwise disorderly conduct is a summary
offense.

(c) Definition—As used in this section the word
‘public’ means affecting or likely to affect persons
in a place to which the public or a substantial group
has access; among the places included are high-
ways, transport facilities, schools, prisons, apart-
ment houses, places of business or amusement, any
neighborhood, or any premises which are open to
the public. 18 Pa. C.S.A. §5503

In addition, Pa. R.Crim.P. 560 describes the necessary con-
tent of a criminal information as follows:

(A) After the defendant has been held for court, the
attorney for the Commonwealth shall proceed by
preparing an information and filing it with the
court of common pleas.

(B) The information shall be signed by the attorney
for the Commonwealth and shall be valid and suffi-
cient in law if it contains:…

(5) a plain and concise statement of the essential
elements of the offense substantially the same as or
cognate to the offense alleged in the complaint; Pa.
R.Crim.P. 560.

Further, Pa.R.Crim.P. 561(b) provides that,

“Upon the filing of the information, any charge
not listed on the information shall be deemed with-
drawn by the attorney for the Commonwealth.”

A review of the criminal information in this matter clear-
ly shows that it provided a plain and concise statement of the
essential elements of disorderly conduct, that is the
Defendant acted with the intent to cause public inconven-
ience, annoyance or alarm or recklessly created a risk there-
of by engaging in fighting, threatening, violent or tumultuous

behavior. It has been stated that:

A crime formally charged in an information,
although it need not be precisely the same as the
offense stated in the complaint, must nevertheless
be ‘substantially the same as or cognizant to the
offense charged in the complaint.’ A defendant can-
not be required to answer a charge different from
or unrelated to the one for which he was arrested
and held to bail. The information must contain a
plain and concise statement of the essential ele-
ments of the offense. (Citations omitted)
Commonwealth v. Taylor, 471 A.2d 1228, 1232
(Pa.Super. 1984)

In Commonwealth v. Fedorek, 946 A.2d 93 (2008), the
Pennsylvania Supreme Court recently stated:

First, there is no question in this case as to
what constitutes the elements of the offense of dis-
orderly conduct. “A person is guilty of disorderly
conduct if, with intent to cause public inconven-
ience, annoyance or alarm, or recklessly creating a
risk thereof, he” or she engages in certain enumer-
ated activity. 18 Pa. C.S. §5503(a). Relevant to the
instant case, one such activity is “engag[ing] in
fighting or threatening, or in violent or tumultuous
behavior.” 18 Pa. C.S. §5503(a)(1). Commonwealth
v. Fedorek, 946 A.2d 93, 99 (2008) (Emphasis in
original)

The Court further stated, however, that:

Subsection (b) of the statute addresses the
issue of how the offense, once established, is to be
graded for purposes of sentencing. Common-
wealth v. Fedorek, 946 A.2d 93, 99 (2008)

Therefore, it is clear in the present case that the essential
elements of the crime of disorderly conduct were stated in a
plain and concise statement in the criminal information con-
sistent with Pa.R.Crim.P. 560 and the misdemeanor charge of
disorderly conduct was not withdrawn pursuant to
Pa.R.Crim.P. 561(b) as it was listed in the information.

This case is clearly distinguishable from Commonwealth
v. O’Brien, 449 A.2d 642 (Pa.Super. 1982) in which the
Superior Court considered a case in which a defendant was
found guilty of aggravated assault, possession of an instru-
ment of crime and disorderly conduct. The defendant
alleged that he was improperly convicted of disorderly con-
duct as a misdemeanor of the third degree because the infor-
mation only charged him with disorderly conduct as a sum-
mary offense. The Court stated:

A purported variance between the indictment
and the offense proved will not be fatal to the
Commonwealth’s case unless it could mislead the
defendant at trial, involves an element of surprise
prejudicial to the defendant’s effort to prepare his
defense, precludes the defendant from anticipating
the prosecution’s proof or otherwise impairs a sub-
stantial right of the defendant. Commonwealth v.
Pope, 455 Pa. 384, 317 A.2d 887 (1974). Generally
stated, the requirement is that a defendant be given
clear notice of the charges against him so that he
can properly prepare a defense. Commonwealth v.
Wolfe, 220 Pa.Super. 415, 289 A.2d 153 (1972).
Commonwealth v. O’Brien, supra, at 643.

In O’Brien, the Court noted that the information filed
against the defendant only charged the defendant with the
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summary offense of disorderly conduct and made no refer-
ence whatsoever to the misdemeanor language or grading
section of the statute, that is 18 Pa. C.S.A. §5503(b). The
Court further noted that there was a substantial difference
between the punishment for conviction of disorderly conduct
as a summary offense and disorderly conduct as a misde-
meanor of the third degree. The Court went on to state that:

This difference in potential penalty is so substan-
tial that had appellant been aware from the trial’s
inception that the jury would be at liberty to con-
vict him of a misdemeanor, he might well have
altered his trial strategy. Commonwealth v.
O’Brien, at 644.

The Court therefore found that the defendant was improper-
ly convicted of disorderly conduct as a misdemeanor. In the
instant case, the criminal complaint on which Defendant was
arrested and charged indicated that the conduct alleged
against him included persisting in disorderly conduct after
reasonable warning and request to desist, designating that it
was an “M-3.” The criminal information also indicated that
Defendant was being charged with a “Misdemeanor 3.” The
criminal information alleged the specific elements of disor-
derly conduct with which he was being charged, that is that
he acted recklessly or with the intent to cause public incon-
venience, annoyance or alarm by engaging in fighting,
threatening, violent or tumultuous behavior. The criminal
information also specifically referenced 18 Pa. C.S.A.
§5503(b) and, therefore, unlike the information in O’Brien,
clearly advised Defendant that he was being charged with
misdemeanor disorderly conduct.

In Commonwealth v. Stitt, 947 A.2d 195 (Pa.Super. 2008),
the Superior Court considered an appeal following the defen-
dant’s conviction of failing to register as a sex offender pur-
suant to Pa. C.S.A. §9795.2(a)(2)(i). The defendant argued
that 42 Pa. C.S.A. §9795.2 was a registration statute and not
a penal statute and, therefore, even if he violated the law,
there was no penalty for that violation contained in the
statute. The Court noted, however, that §9795.2 made specif-
ic reference to an individual who failed to register being sub-
ject to prosecution under 18 Pa. C.S.A. §4915. The Court
noted that the failure of the information to reference the
penal statute as opposed to the registration statute was at
most a technical error in the bill of information that pro-
duced no prejudice. The Court, citing Commonwealth v.
Moralas, 669 A.2d 103, 106 (Pa.Super. 1996), noted that an
arrest of judgment was only proper when an error in an
information misleads a defendant as to charges against him,
precludes him from anticipating the Commonwealth’s proof
or impairs a substantial right. Commonwealth v. Stitt, supra,
at 1999. Clearly in the present case Defendant was well
aware of the Commonwealth’s intent to prove that Defendant
refused to comply with the officer’s request to desist in
threatening him or obstructing him from removing the stu-
dent from the gym. In her opening statement, the Assistant
District Attorney specifically stated:

The officers will tell you that they warned him to
please step out of the way or you will be taken out-
side as well. They told him at least three times, and
yet the Defendant refused to comply with the offi-
cers’ request. (T., p. 25)

In Commonwealth v. Potts, 566 A.2d 287 (Pa.Super. 1988),
a case involving the conviction of the defendant as an accom-
plice after only being charged as a principal, the court noted
that as long as defendant was put on notice that the
Commonwealth may pursue theories of liability that link the

defendant and another to the commission of the crimes, the
defendant cannot claim surprise. Commonwealth v. Potts,
supra, at 293. The court noted that the Commonwealth’s
opening statement put appellant on notice that the
Commonwealth might pursue the accomplice liability theory.
The Court specifically referenced the fact that the
Commonwealth explained in its opening statement that the
defendant and another person jointly took the decedent to a
location where he was stabbed. The Court noted:

Clearly, these statements put defendant on
notice that an accomplice theory of liability was a
viable alternative for the Commonwealth to pursue.
Commonwealth v. Potts, supra, at 604.

While an opening statement is not a substitute for a proper-
ly drafted criminal information, in the present case the
information did state the essential elements of the offense of
disorderly and put Defendant on notice that he was being
charged with misdemeanor disorderly conduct. In addition,
the criminal complaint, the statements of the Assistant
District Attorney in her opening statement and the repeated
testimony of the officers put Defendant on notice that his
persistence in his conduct after being warned to desist was
an issue in the case. If Defendant required some clarification
of the information as a result of any discrepancy with the
criminal complaint, he may have requested a Bill of
Particulars pursuant to Pa.R.Crim.P. 572. As noted in the
comment to Rule 572,

The traditional function of a bill of particulars
is to clarify the pleadings and to limit the evidence
which can be offered to support the information.

Although Defendant did not argue at the time of trial any
specific prejudice that occurred as a result of the omission of
the grading language in the body of the information, he
alleged in his post-sentence motion that he would have
addressed count 3 more specifically with the jury had he
known the jury would be instructed on the “request to
desist” language. Defendant further contended he would
have told the jury that while there was evidence Defendant
was told to desist or stop interfering with a police matter, the
Commonwealth had not charged him with disorderly con-
duct for that, but rather charged him with disorderly con-
duct for his fighting or tumultuous behavior. Further, that
there was no testimony or evidence of a request to desist the
behavior, that is the fighting and tumultuous behavior, which
was alleged to be the disorderly conduct. This argument
ignores the fact that Defendant was charged with engaging
in “threatening” behavior and there was ample evidence to
support that charge. The evidence introduced at trial, and
the reasonable inference arising therefrom, clearly indicate
that Defendant left his disc jockey station to block the police
from conducting their official duties even before he engaged
in his actual physical struggle with the police. As Officer
Kapton attempted to escort the 6'6", 300 lbs. student from the
dimly lit gymnasium full of students, Defendant stated, “You
are not going to do it this way, I got this, we don’t need no F-
ing police here.” Certainly, the jury could interpret these
comments, as well as Defendant’s act of blocking Officer
Kapton’s movement out of the gymnasium as threatening. In
the charged atmosphere that existed, that is a dimly lit gym-
nasium occupied by 160 students with loud music, an actual
or threatened fight and a large agitated student, Defendant’s
conduct in physically interfering with the police could clear-
ly be considered by the jury as engaging in threatening
behavior which recklessly created a risk of public inconven-
ience, annoyance or alarm. The evidence, as previously
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reviewed, also clearly establishes that Defendant continued
in this behavior after being repeatedly warned by Officer
Kapton to simply return to playing his music. Defendant was
given a reasonable warning and request to desist in his con-
duct with Officer Kapton and there was, therefore, sufficient
evidence to find that he was engaged in misdemeanor disor-
derly conduct. While Defendant may have presented contra-
dictory evidence, it was clearly within the province of the
jury to accept all, part or none of the evidence which he pre-
sented. Commonwealth v. Miller, 544 A.2d 1000, 1005
(Pa.Super. 1988).

Defendant has not argued that he was mislead into fore-
going the presentation of witnesses or evidence as a result
of the manner in which the criminal information was
drawn, only that he would have argued his position differ-
ently if he had been put on notice of the issue. However, as
previously noted, Defendant was on notice that his failure
to heed the warnings of Officer Kapton during his
encounter with him was an issue in the case. Accordingly,
Defendant’s oral motion to dismiss was properly denied
and the instructions to the jury on misdemeanor disorderly
conduct were appropriate.

BY THE COURT:
/s/Todd, J.

1 Defendant’s trial counsel did not file a timely direct
appeal. Defendant filed a PCRA Petition seeking the rein-
statement of his direct appeal rights. On February 19, 2008,
an order was entered reinstating Defendant’s appellate
rights and permitting Defendant to file an appeal within
thirty (30) days.

Commonwealth of Pennsylvania v.
Pierce Greene

Criminal Law—Evidence

1. In a non-jury trial, the court acts as the fact finder
where there is conflicting evidence. Commonwealth v. Hart,
501 Pa. 174, 460 A.2d 745 (1983). Additionally, the fact find-
er viewing the witnesses makes credibility determinations
regarding their testimony. As the fact finder, the trial court
is free to believe some or none of the evidence presented.

2. Where four teenage victims were unable to identify
Defendant through police photographs and where the vic-
tims knew the defendant from the community and identified
him in the courtroom, the judge is free to weigh the evidence
and determine the credibility of the testimony of the witness-
es to determine whether Defendant was the person who
robbed at gun-point.

(Shannon F. Barkley)

Turahn LaMont Jenkins for the Commonwealth.
Shirley Novak for the Defendant.

No. CC: 200708014. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., December 2, 2008—The defendant, Pierce

Greene, was found guilty in a non-jury trial three counts of
Robbery, and one count of Criminal Conspiracy. On July 24,
2008, the defendant was sentenced to 5 to 10 years for the
Robbery at count 1, and a concurrent sentence of 5 to 10
years for the robberies at counts 2 and 3. The defendant has

appealed the convictions. On November 20, 2008, a concise
statement of matters complained of on appeal, in accordance
with Pa.R.A.P. Rule 1925(b), was filed. The defendant asserts
that the evidence was insufficient to sustain the convictions,
alleging that the victims did not testify that force was used;
did not adequately identify the defendant; and the items
taken were of nominal value.

At trial, the Commonwealth presented evidence through
four of the victims. At the time of trial on May 16, 2008, two
of the victims were 13 years of age, and the other two 15
years of age. The defense proffered testimony solely from
the defendant. The incident in question occurred on April 15,
2007, at sometime between 10:00 and 11:00 PM. The defen-
dant, and other individuals, approached the four victims as
they were walking one of the victims home after having
roller-skated that evening. As the victims were walking
towards Skyview Terrace, the defendant holding a gun, along
with the other individuals, came up to the victims and com-
menced patting them down looking for valuables. Taken
from the victims were a cell phone; sunglasses; shoes, which
one of the victims was wearing; and three dollars in cash. At
trial, each of the victims unequivocally identified the defen-
dant as the person who was pointing the gun towards them
on the evening of April 15, 2007. The defendant, through
counsel, elicited that none of the victims were able to identi-
fy the defendant through photographs the police had shown
them. The victims explained that the photographs that were
shown did not look like that of the defendant. Additionally,
some of the victims were familiar with the defendant from
their neighborhood.

The defendant testifying on his own behalf, stated that
he was not present on the night in question; and that the
victims were incorrect, as this was a case of mistaken iden-
tity. The facts presented through the witnesses for the pros-
ecution were questioned for reliability. As such, credibility
and concluding the facts was the cornerstone of the fact
finder’s duties.

In a non-jury trial the court acts as the fact finder where
there is conflicting evidence. Commonwealth v. Hart, 501 Pa.
174, 460 A.2d 745 (1983). Additionally, the fact finder view-
ing the witnesses makes credibility determinations with
regard to their testimony. As the fact finder, the trial court is
free to believe all, some, or none of the evidence presented.
Commonwealth v. Miller, 555 Pa. 354, 724 A.2d 895, certio-
rari denied, Miller v. Pennsylvania, 120 S.Ct. 242, 528 U.S.
903, 145 L.E.d. 2d 204 (1999). The number of witnesses
offered by one side or the other does not in itself determine
the weight of the evidence. The fact finder determines the
credibility of witnesses presented and the weight of their
testimony. Commonwealth v. Dunn, 424 Pa.Super. 521, 623
A.2d 347 (1993). Because the Commonwealth does not have
to establish guilt to a mathematical certainty, they may rely
wholly on circumstantial evidence. Commonwealth v. Cichy,
227 Pa.Super. 480, 323 A.2d 817 (1974). In this case, the court
acting as the fact finder, found the testimony of the victims
credible along with the reasonable inferences to be drawn
therefrom. The testimony of the defendant was not very
credible, given his elusive testimony regarding the responsi-
bility of watching his daughter that evening. It was reason-
able to conclude from the evidence presented that the defen-
dant was the person who was holding the gun when the four
youths were robbed. The threat posed by the appearance of
a firearm is calculated to inflict fear of deadly injury, not
merely fear of “serious bodily injury” as required by rob-
bery statute. A fact finder is entitled to infer that a victim
was in mortal fear when a defendant visibly brandished a
firearm. Commonwealth v. Alford, 880 A.2d 666, (Pa.Super.
2005), appeal denied, 890 A.2d 1055, 586 Pa. 720.
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Accordingly, the defendant was found guilty.

BY THE COURT:
/s/Reilly, Jr.

Date: December 2, 2008

Commonwealth of Pennsylvania v.
Brian Travell Thurmon

Mistrial—Brady Rule—Re-Prosecution

1. Mistrial was warranted when defense did not receive
all exculpatory information prior to beginning of trial.

2. Motion to preclude re-prosecution on basis of double
jeopardy denied when prosecutor’s failure to turn over
exculpatory evidence prior to trial was not due to prosecuto-
rial misconduct, and was not deliberate.

(Pati Lindauer)

Michael Streily for the Commonwealth.
Jason E. Nard for Brian Thurman.

CC No. 200703900. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 9, 2009—The appellant, Brian

Travell Thurmon, (hereinafter referred to as “Thurmon”),
has filed an appeal as a result of the granting of a mistrial
which was requested by his co-defendant, Dunaun
McFadden, (hereinafter referred to as “McFadden”), despite
the fact that he did not join in that request. In addition,
Thurmon maintains that this Court erred when it denied his
motion to preclude further prosecution on the basis of dou-
ble jeopardy.

The facts of Thurmon’s case have previously been set
forth in an Opinion filed in the matter of Susan Wygant and
James Anthony Lipscomb, which Opinion is incorporated
herein by reference and attached hereto as Exhibit “A”. In
that Opinion, the first claim of error asserted by Thurmon
that this Court erred in granting him a mistrial when he did
not request one has been fully addressed. Thurmon’s other
claim of error that this Court erred in denying his motion to
bar reprosecution on the basis of double jeopardy has also
been addressed in that earlier Opinion. However, the specif-
ic reason now raised by Thurmon was not fully covered in
that Opinion.

Thurmon maintains that his motion to bar reprosecution
on the basis of double jeopardy should have been granted
since the prosecution engaged in prosecutorial misconduct
in failing to turn over all exculpatory information pursuant
to the directives of Brady v. Maryland, 373 U.S. 83, 83 S.Ct.
1194, 10 L.Ed. 215 (1963). The problem with this contention
is that neither Thurmon nor any of his co-defendants ever
maintained that the prosecution intentionally engaged in a
course of conduct so as to deprive them of Brady material.
In fact, counsel for one of Thurmon’s co-defendant’s, who
apparently was speaking on behalf of all of the defendants,
stated that it was her belief that the District Attorney
assigned to prosecute the case was unaware of that materi-
al until it was delivered to him. That particular material was
a transmittal letter from the internal security for the bank
where a withdrawal had been made, which letter enclosed a
videotape of that particular transaction. In the letter, it
made reference to what the teller had observed, in particu-

lar, two young, white males seated in the front of the car. All
of the male defendants in this case are African American. In
particular, McFadden’s counsel claimed that it was not an
intentional act upon the Commonwealth to hide this Brady
material.

[MS. FRICK:] Obviously, this is exculpatory infor-
mation in that the bank teller identified the two
people in the car on the date of the morning in
question as two white males and the testimony of
Danielle Hart obviously is that they are black
males, no matter which two males we’re talking
about.

Our allegation at this point is this is a clear viola-
tion of the rules of discovery. It is also a constitu-
tional violation in that the Commonwealth, for
whatever reason – and I’m not alleging that Mr.
Scheid deliberately – I don’t think he even knew
about it. But for whatever reason it’s a violation of
the constitutional guarantee that we’re entitled to
bring in information that is exculpatory informa-
tion that is available to the defendants.

We were not provided with this until after the
beginning of trial. For that reason, Your Honor, I’m
moving for a mistrial.

THE COURT: Mr. Scheid.

MR. SCHEID: Your Honor, this letter was provided
to me this morning. This is the first opportunity I
had to see it. Ms. Frick pointed out to me this letter
was on the table and I did share it with her and I
read it and it does say exactly what Ms. Frick said.
It was unintentional.

Trial Transcript, pp. 145-146, lines 11-25; 1-18.
(Emphasis added).

She further stated that she believed that it was not an inten-
tional act on behalf of the District Attorney’s Office.

[MS. FRICK:] Whether or not the district attor-
ney’s office had this – and again, I’m not alleging
that they deliberately withheld this from us. The
problem is it’s dated January 8th of 2007 and
addressed to a law enforcement agency of the
Commonwealth; namely the county police. It was in
the Commonwealth’s possession and not provided
to us.

Trial Transcript, page147, lines 11-19. (Emphasis
added.)

At no time did Thurmon ever suggest that the
Commonwealth intentionally or willfully hid this material
from him, but rather, acknowledged that as soon as the
District Attorney was made aware of that letter, it turned the
letter over to him and his co-defendants. In making a deter-
mination to grant the mistrial as to all of the defendants and
subsequently denying their motions to bar reprosecution on
the basis of double jeopardy, the rights of the defendant were
protected, while at the same time not defeating the public
interest in justice.

Cashman, J.

Dated: January 9, 2009
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Sharon M. Geary v.
Dennis K. Geary

Equitable Distribution—Alimony—Counsel Fees

1. The parties were married in 2000, had a child in 2001,
separated in 2007, and were divorced in 2008 following a
two-day trial regarding the economic issues in their divorce
proceeding.

2. The wife complained that no alimony was awarded.
The court carefully considered the husband’s higher salary,
albeit as a temporary contract employee; the wife’s assump-
tion of significant liabilities; and the husband’s marital mis-
conduct. The court, however, also considered the wife’s more
secure employment as a teacher, the availability of benefits
to her that are not available to the husband, the husband’s
contribution to the wife’s higher education, and the wife’s
higher level of education. The court also found that the wife
did not provide any information regarding her expenses and
that she could be employed during the summer months in
order to supplement her income. The court was not able to
conclude that the wife was unable to meet her reasonable
needs, and therefore, alimony was denied.

3. The wife also complained about the disparate distribu-
tion of assets and liabilities. While the wife was awarded
sixty percent of the very meager marital estate, she was also
assigned responsibility for sixty percent of the marital debt.
The court considered that the marriage was of short dura-
tion, that the parties were of similar age and health, that the
husband had contributed to the wife’s higher education, and
that the wife had greater employment benefits in spite of the
fact that the husband’s present income was higher than that
of the wife. The court concluded that the vast majority of the
debts were the result of wife’s student loans, which the wife
had repeatedly deferred, and which are to be assigned to the
spouse who benefited from such education. The debts also
included two mortgages against the marital residence that
the wife was retaining in equitable distribution.

4. The wife asserted that the court did not consider what
she believed to be the husband’s dissipation of marital
assets. The court concluded, however, that both parties had
contributed to their financial difficulties, the husband by
purchasing expensive and unnecessary cars, and the wife
by starting a jewelry business for which she bought inven-
tory on credit, but enjoyed no profit. There was no proof of
the wife’s allegation that the husband had spent money on
his paramour.

5. The wife also alleged that the court did not properly
calculate the husband’s 401(k) investment or properly
address his retirement investments. The husband had liqui-
dated some of these assets during the marriage and was
credible in his testimony that he had used these funds for
marital purposes. The wife was unable to prove that he had
spent any of these funds on his paramour. As for the invest-
ments that the husband liquidated after separation, these
were properly considered as an advance to the husband.

6. Counsel fees were denied as the court found that there
was no obdurate, vexatious, or dilatory conduct on the hus-
band’s part. Further, the wife did not testify regarding her

counsel fees or submit legal bills, so the court was not able
to determine if there was any need on the wife’s part regard-
ing counsel fees.

(Christine Gale)

Karyn Ashley Rok for Plaintiff/Wife.
Elisabeth Bennington for Defendant/Husband.
No. FD 07-7853. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Wecht, J., February 5, 2009.

Lisle E. Lambing v.
Mary F. Lambing

Alimony

1. The parties were married in 1972, separated in 1987,
divorced in 1991, with a final order of court resolving the eco-
nomic issues in their divorce entered in 1993. This order
included an award of alimony. A guardian ad litem was
appointed for her as a result of her diagnosis of schizophrenia.

2. The wife requested a modification of alimony in
December 2002, and husband requested termination of the
alimony in January 2003. The hearing was scheduled in
April 2003 but was continued generally due to the possibili-
ty of the wife receiving government benefits. Retroactivity
was preserved. The wife’s attorney then withdrew as her
counsel in December of 2003 alleging that there was no hear-
ing pending.

3. The husband petitioned in July 2008 to reinstate his
2003 petition. The court denied his request due to the appli-
cation of the doctrine of laches.

4. The husband asserted that the court erred in summar-
ily denying his request to schedule an alimony termination
hearing. The court disagreed, stating that a conciliation was
held and that careful consideration was given to the matter.

5. The husband further asserted that the court erred in
denying the request to schedule an alimony hearing based
on the doctrine of laches without an evidentiary hearing.
The court disagreed with this assertion as well, finding that
it was unnecessary to have a hearing after conducting the
conciliation because the court was satisfied that laches
applied. No facts were in dispute, and, even assuming that
all of the facts in the husband’s petition were true, laches
would still apply.

6. The doctrine of laches applies when a party’s rights
have been so prejudiced by the delay of the claimant in pur-
suing his or her claim that an injustice would result if the
assertion of the claim was permitted.

7. The trial court determined that the husband had failed
to exercise due diligence by delaying for five years pursuit
of his claim and that the wife would be prejudiced as a result
of her inability to support herself and the potential of forfeit-
ing five years of alimony. It was concluded that it should not
have taken five years for the husband to investigate the pos-

C A P S U L E  S U M M A R I E S
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sibility of the wife’s government benefits.

(Christine Gale)

Paul S. Guarnieri for Plaintiff/Husband.
Mary F. Lambing, pro se.
No. FD 87-012193-002. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., December 17, 2008.

Stacey A. Swartzfager Tessaro v.
Thomas R. Tessaro

Custody—Contempt of Legal Custody—Burden of Proof

1. In 2003 Mother was granted sole legal custody of the
parties’ children. Pursuant to 23 Pa.C.S.A. §5302, legal cus-
tody allows Mother the right to make major decisions
impacting the children’s medical care, religious upbringing,
and education.

2. Pursuant to the legal definition Mother was not
required to consult Father in advance of the decision that
their son was going to have shoulder surgery. The custody
order required Mother to “keep him informed.” Son told
Father about the surgery and Mother followed up with an e-
mail before the treatment.

3. Father’s contempt petition requested Mother answer
26 questions regarding the details of the surgery, within
twelve hours. The court denied the petition. Father stated in
the petition that he had been informed of the surgery; there-
fore, the court held that there was no allegation of fact that
would support a finding of contempt.

4. Proof of civil contempt requires the complaining party
to prove willful noncompliance with the order by a prepon-
derance of the evidence. Father failed to allege any facts
which, if true, would constitute contempt.

(Hilary A. Spatz)

Thomas M. Junker for Plaintiff.
Thomas R. Tessaro, pro se.
No. FD 02-009849-008. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Bubash, J., January 9, 2009.

Diane Klabnik-Libretto v.
Nicholas Libretto

Two-Year Marriage—Alimony Denied—Equitable
Distribution Offset by Fees

1. The parties were married for two years prior to sepa-
ration and had one child. Wife earned approximately $5,000
net per month while husband was consistently unemployed
during the marriage. Husband was assessed an earning
capacity of $2,125 monthly at the initial support hearing.
Husband had a Bachelor of Science degree in Mathematical
Sciences, a degree in Engineer Technology and substantial
corporate work history.

2. The court affirmed the Special Master’s decision deny-

ing husband’s alimony claim, establishing his child support
obligation and equally dividing the $6,856 marital estate.
The court approved the Master’s determination that hus-
band’s share of unpaid master’s fees and previously award-
ed counsel fees for his obdurate and vexatious conduct dur-
ing the proceedings be deducted from his share of the assets.

3. In light of husband’s receipt of 31 1/2 months of alimo-
ny pendente lite, the brevity of the marriage and his educa-
tion and employment history, the Master’s decision to deny
alimony was correct and appropriate pursuant to 23
Pa.C.S.A. §3701.

4. Where husband did not provide any credible evidence
of a change in his circumstances since the initial income
determination, he failed to meet his burden to prove that his
earning capacity or child support obligation should be mod-
ified. Husband would have needed expert testimony to
establish that his earning capacity should be reduced based
upon the “fluctuating state of the economy.”

5. Husband appeared without counsel during the pro-
ceedings. The court found that the Master permitted hus-
band leniency in both procedural and evidentiary matters,
although pro se litigants have no greater rights to be heard
than a party with counsel. Husband’s award of alimony pen-
dente lite afforded him reasonable opportunity to obtain
counsel. There was no bias in favor of wife who was repre-
sented during the proceedings.

6. Husband’s assertion that wife inappropriately received
alimony pendente lite from him was incorrect. Husband was
confused. The offset of his obligation to pay child support
simply reduced the amount of his alimony pendente lite.
This offset is established by Pa. R.C.P. 1910.16-4(e).

7. Many of Husband’s exceptions were waived because
husband failed to set them forth in his Exceptions.

(Hilary A. Spatz)

Deborah Conflenti for Diane Klabnik-Libretto.
Nicholas Libretto, pro se.
No. FD 05-008500-002. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., December 4, 2008.

Marsha Jindel v.
Satish Jindel

Protection from Abuse

1. Following the wife’s filing a divorce action, an incident
arose that led to the parties filing cross-petitions for protec-
tion from abuse. At the time of the hearing in January 2008,
the husband withdrew his petition, acknowledging that he
had not suffered any abuse at the hands of the wife, but had
filed a cross-petition as an effort to regain access to the mar-
ital residence. The petition for protection from abuse was
granted to the wife, who had been forcefully pushed several
times by the husband when the wife was attempting to
approach the parties’ screaming seven year old child who
witnessed an argument between the parties.

2. The parties subsequently resolved the issue of equi-
table distribution and as part of the resolution, agreed that
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the wife would make efforts to terminate the final protection
from abuse order. The wife presented a consent order to the
court for signature, while the husband did not appear at
motions court. The court questioned the wife and deter-
mined that she was not truly consenting to the withdrawal of
the protection from abuse order.

3. The husband complained that the court should have
scheduled a hearing and not rejected the request to modify
the protection from abuse order. The court, however, did not
modify the order, but simply did not accept a consent order.
Further, the parties’ agreement simply stated that the wife
was to seek termination, which she did. The court declined
to terminate the protection from abuse order as the court
concluded that such termination would violate public policy.

(Christine Gale)

Meri M. Iannetti for Plaintiff/Wife.
Kenneth J. Horoho and Velma B. Hirsch for Defendant/
Husband.
No. FD 07-09307-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., March 2, 2009.

***CORRECTION***

Please make note of a correction on the following Opinion
published in the PLJ Opinions issue April 24, 2009 — Volume
157  No. 9 — Page 208.

Commonwealth of Pennsylvania v.
James Robert Slater

No. CC200708089. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J., January 23, 2009.

The Attorneys names and representation should appear as
below:

Paul Christopher Hoffman for the Commonwealth.
Lisa Phillips for Defendant.
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Moon First, An Unincorporated
Association by Jesse Nicholson,
Edwin Nelson, Anthony Mester,

Joseph Dentici, and Franklin Square v.
Moon Township Board of Supervisors

and Wal-Mart Stores East, L.P. and
Michael Crawford, Joan Leach,

Jennifer Bugarin, and Kamran Farzan
Motion to Present Additional Evidence—Petition to
Intervene

1. Moon First appealed decision of Moon Township Board
of Supervisors to approve Wal-Mart’s Preliminary
Development Plan. Appellants claimed they were denied the
opportunity to gather and present evidence at the hearing
due to lack of notice and due to the fact that the Board earli-
er denied the Plan and Appellants did not anticipate the need
for additional evidence.

2. The Court denied the Motion to Present Additional
Evidence, finding that Appellants had notice and an opportu-
nity to present evidence at the hearing, and a substantial
record was developed.

3. Petition to Intervene was granted because Intervenors
had standing, and their interests may vary from those of
Appellant.

(Lynn E. MacBeth)

Barbara Ernsberger for Moon First, Michael Crawford, Joan
Leach, Jennifer Bugarin, and Kamran Farzan.
Michael Santicola for Moon Township Board of Supervisors.
Dusty Elias Kirk for Wal-Mart Stores East L.P. Township of
Hampton Council.

No. SA 08-000926. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., January 23, 2009—Moon First, an

Unincorporated Association, by Jesse Nicholson, Edwin
Nelson, Anthony Mester, Joseph Dentici, and Franklin
Square, a Pennsylvania Limited Partnership, (“Appellants”)
filed a motion to present additional evidence relevant to
their appeal of the Moon Township Board of Supervisors
(“Board”) granting conditional uses to Wal-Mart. A special
meeting was held on July 10, 2008, to reconsider the Wal-
Mart Preliminary Development Plan (“Plan”). Appellants
claim that they were denied the opportunity to gather and
present evidence at this hearing due to a lack of notice.
Furthermore, since the Board denied the Plan at a hearing
on July 2, 2008, Appellants claim they did not anticipate the
need for the additional evidence.

Appellants’ Motion is filed pursuant to 53 P.S. § 11005-A
which states that “if, upon motion, it is shown that proper
consideration of the land use appeal requires the presenta-
tion of additional evidence, a judge of the court may hold a
hearing to receive additional evidence, may remand the case
to the body, agency or officer whose decision or order has
been brought up for review, or may refer the case to a refer-
ee to receive additional evidence.” 53 P.S. § 11005-A.
However, “a court of common pleas faces compulsion to hear
additional evidence in a zoning case only where the party
seeking the hearing demonstrates that the record is incom-
plete because the party was denied an opportunity to be
heard fully, or because relevant testimony was offered and

excluded.” In re Scheiber, 927 A.2d 737, 740 (Pa.Cmwlth.
2007). Additionally, the burden to demonstrate the refusal of
an opportunity to be heard or that relevant testimony was
offered and excluded is on the moving party. McGrath
Constr., Inc. v. Upper Saucon Twp. Bd. of Supervisors, 952
A.2d 718, 730 (Pa.Cmwlth. 2008).

The Board held public meetings in regard to the Plan on
April 2, 2008, June 4, 2008, and July 2, 2008. The meeting on
July 2, 2008, lasted from 7:00 p.m. until 1:45 a.m. the next
morning. Members of Moon First were in attendance for all
of the meetings and their objections were noted on record.
Also, members testified at the June 4, 2008, and July 2, 2008
meetings, as well as at the special meeting on July 10, 2008.
The only vote that took place at the July 10, 2008 meeting,
which Appellants claim lacked notice, was later rescinded.
However, Appellants were afforded an opportunity to testi-
fy at the meeting. Appellants were afforded several oppor-
tunities to be heard and took advantage of those opportuni-
ties. Also, at the July 2, 2008 meeting Wal-Mart presented
extensive evidence. Therefore, Appellants have not met the
burden that they were refused an opportunity to be heard or
that relevant testimony was offered and excluded.
Additionally, there was voluminous evidence and testimony
taken which provides this court with more than a sufficient
record for review.

As a result, the Motion For Leave to Present Additional
Evidence is denied.

The Pennsylvania Rules of Civil Procedure also state
“an application for intervention may be refused, if the
interest of the petitioner is already adequately represent-
ed.” Pa. R.C.P. No. 2329(2). In the current case Intervenors
may be directly affected by the increased noise, light, and
traffic that a Wal-Mart would cause. Because Pa. R.C.P.
2329(2) is discretionary and Intervenors’ interests may
vary from those of Appellants, their Petition is not preclud-
ed by the Pennsylvania Rules of Civil Procedure. Grant,
726 A.2d at 360.

Also, the motion is not prohibited because Intervenors
are not owners of the property. “Just as the interest of a zon-
ing applicant need not be founded upon a fee simple title, but
can arise from equitable ownership or from a lease, the
interest of an objector is not dependent upon land ownership
(as distinguished from possessory interest) in zoning, which
is concerned with land use rather than land titles.” Active
Amusement Co. v. Zoning Bd. of Adjustment, 479 A.2d 697,
701 (Pa.Cmwlth. 1984). Users of nearby land understandably
have an interest in the proper implementation of land plan-
ning policies through zoning, in relation to the benefits to be
gained, not only with respect to the land value of a titlehold-
er, but also with respect to the enjoyment of the land by a
user of it, whether in connection with residential occupancy
or business operation. Id.

Since Intervenors have standing pursuant to the
Pennsylvania Rules of Civil Procedure and their interests
may vary from Appellants, their Petition to Intervene is
granted.

ORDER OF COURT
AND NOW, this 26th day of January, 2009, it is hereby

ORDERED that the Motion of Intervention filed on behalf of
Intervenors, Michael Crawford, Joan Leach, Jennifer
Bugarin, and Kamran Farzan is granted. The Motion for
Leave to Present Additional Evidence filed on behalf of
Appellants, Moon First, Jesse Nicholson, Edwin Nelson,
Anthony Mester, Joseph Dentici, and Franklin Square is
hereby denied.

BY THE COURT:
/s/James, J.
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Moon First, An Unincorporated
Association by Jesse Nicholson,
Edwin Nelson, Anthony Mester,

Joseph Dentici, and Franklin Square v.
Moon Township Board of Supervisors

and Wal-Mart Stores East, L.P. and
Michael Crawford, Joan Leach,

Jennifer Bugarin, and Kamran Farzan
Land Development Plan Application—Conditional Uses—
Waiver from Ordinance

1. The Board approved three conditional use requests and
one waiver request permitting Wal-Mart to increase front
yard setback; reduce the bufferyard along the northern
property line; have streetscape landscaping within a right of
way; and waive requirement to construct sidewalks, paying
a fee instead.

2. Appellant opposed the approval contending that the
Board erred in not considering health, welfare and safety of
the community, or the traffic, light and noise that would
result from the development.

3. The Court affirmed the decision of the Board, finding
that Wal-Mart demonstrated with testimony that the pro-
posed use satisfied the requirements of the zoning ordi-
nance. Appellants could not meet their burden of showing
that the use posed a substantial threat.

4. Traffic concerns, standing alone, are one of the
inevitable accompaniments of suburban progress. To
overcome approval, appellant must establish with a high
degree of probability that the proposed use would sub-
stantially affect the health, safety and welfare of the com-
munity greater than would be expected under normal cir-
cumstances.

(Lynn E. MacBeth)

Barbara Ernsberger for Moon First, Michael Crawford, Joan
Leach, Jennifer Bugarin, and Kamran Farzan.
Michael Santicola for Moon Township Board of Supervisors.
Dusty Elias Kirk for Wal-Mart Stores East L.P. Township of
Hampton Council.

No. SA 08-000926. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., March 9, 2009—This appeal arises from the

decision of the Moon Township Board of Supervisors (“the
Board”) dealing with land development approvals for a Wal-
Mart Supercenter to be located in Moon Township,
Allegheny County, Pennsylvania. Specifically, the proposed
Wal-mart will be in the West Hills Shopping Center, which
sits at the intersection of University Boulevard and
Broadhead Road. The Property is located in the Township’s
C-2 Highway Commercial zoning district and is also subject
to the University Boulevard (UB) Overlay District. The pro-
posed development was to consist of a 123,365 sq. ft. Wal-
Mart as well as several outparcels to be developed later. On
August 13, 2007, Wal-Mart submitted a Preliminary and
Final Major Land Development Plan Application to the
Township. Subsequently, they filed a conditional use applica-
tion and a request for a waiver under the Township’s
Ordinance. They requested approval for ten conditional uses
and a waiver from the Ordinance. The Board granted three

conditional use deviations and the waiver. It is from that
decision that Appellant, Moon First, appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The Board approved three conditional use requests and
one waiver request which permit Wal-Mart to (1) increase
the front yard setback beyond the 85 ft. maximum front yard
setback; (2) reduce the 40' bufferyard along the northern
property line; (3) have streetscape landscaping along
University Boulevard within the right of way; and (4) waive
the requirement to construct sidewalks from the West Hills
Nissan dealership to the entrance along University
Boulevard as required by Section 188-403, and pay a fee in
lieu of this requirement.

The Appellant contends that the Board erred in granting
the conditional use permitting Wal-Mart to reduce the 40-
foot bufferyard along the northern property line. They allege
that the Board did not consider the health, welfare and safe-
ty of the community. The Appellant also claims that the
Board failed to consider the potential traffic, light and noise
that would result from the Wal-Mart development.

Township Ordinance §208-213(D)(1) provides that build-
ings and access drives may not be located closer than 40 feet
to any front, side or rear lot line. According to §208-854 (A)
of the Ordinance, an applicant may deviate from the buffer-
yard provided that: (1) the landscape plan preserves and
incorporates existing vegetation in excess of the minimum
standards set forth in §208-213 and §208-214, and demon-
strates innovative design and use of plan material; (2) the
landscape plan illustrates that the intent of §208-213 and
§208-214 can be more effectively met in whole or in part,
through the proposed alternative means; (3) natural land
characteristics or existing vegetation on the proposed devel-
opment site would achieve the intent of §208-213 and §208-
214; (4) innovative landscaping or architectural design is
employed on the proposed development site to achieve a
screening effect that is equivalent to the screening standards
of §208-213 and §208-214; and (5) the required landscaping
or buffering would be ineffective at maturity due to topogra-
phy or the location of the improvements on the site. This
Court disagrees with the Appellant and finds that Wal-Mart
demonstrated that the requested 10-foot bufferyard allows
them to better develop the Property. With landscaping, the
10-foot bufferyard would enhance the existing paved areas,
maintain the required landscape bufferyard and meet the
requirements of the Ordinance. Their plan satisfies the
Ordinance’s requirements for the deviation in the buffer-
yard. Additionally, the plan preserves and incorporates
existing vegetation and installs significant planting in the
bufferyard. Wal-Mart’s civil engineer testified that the 10-
foot bufferyard would integrate landscaped planted islands
and defined landscaped pedestrian walkways that would
reduce the negative visual effects of the vast paved areas
that currently exist. Furthermore, Wal-Mart established that
the natural land characteristics achieve the intent of §208-
213 and §208-214 because the Colony West apartment com-
plex is lower than University Boulevard by a 20-foot grade.
Wal-Mart established that the 10-foot bufferyard will allevi-
ate the concerns of the residents of Colony West concerning
traffic, lighting and noise in the area. Finally, Wal-Mart
demonstrated that without the bufferyard reduction, the
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roundabout access to Colony West would be impossible.
In this case, the Appellant has the burden of proving that

the proposed use is a type permitted by conditional use and
that the proposed use complies with the requirements in the
Ordinance. Appeal of Baird, 537 A.2d 976 (Pa.Cmwlth. 1988).
Then the burden shifts to those protesting the use to prove
that it will have an adverse effect on the general public.
Shamah v. Hellam Township Zoning Hearing Board, 648
A.2d 1299 (Pa.Cmwlth. 1994). When dealing with the grant-
ing or denial of a conditional use, the protestors must show
with “a high degree of probability” that the proposed use will
“pose a substantial threat.” Bray v. Zoning Board of
Adjustment, 410 A.2d 909, 914 (Pa.Cmwlth. 1980).

The proposed Wal-Mart Supercenter is a conditional per-
mitted use in the Township’s C-2 Highway Commercial zon-
ing district and therefore is consistent with the neighbor-
hood. Wal-Mart satisfied the objective requirements of the
Ordinance. Wal-Mart further supplied evidence regarding
any traffic changes that may result from the proposed plan.
Wal-Mart’s civil engineer testified that the reduction of the
bufferyard would provide a 360 degree access for emer-
gency vehicles. Without the reduction, the engineer testified
that the roundabout access to Colony Park would be severe-
ly compromised.

Because Wal-Mart satisfied the objective criteria of the
Ordinance for a conditional use, it is presumed that the pro-
posed use is consistent with the general welfare and the bur-
den shifts to the objectors to rebut that presumption. They
must prove with a high degree of probability that the pro-
posed use will adversely affect the public welfare in a way
not expected from that type of use. Bray at 914. Objectors
appeared at the hearings but did not offer any evidence on
the bufferyard issue and failed to prove with a high degree
of probability that the Wal-Mart Supercenter will adversely
affect the public welfare in a way not expected from that
type of use.

Our Supreme Court has provided guidance to evaluate
traffic concerns in the context of a special exception:

Any traffic increase with its attendant noise, dirt,
danger and hazards is unpleasant, yet, such
increase is one of the ‘inevitable accompaniments
of suburban progress and of our constantly expand-
ing population’ which, standing alone, does not
constitute a sufficient reason to refuse a property
owner the legitimate use of his land. It is not just
any anticipated increase in traffic which will justi-
fy the refusal of a ‘special exception’ in a zoning
case. The anticipated increase in traffic must be of
such character that it bears substantial relation to
the health and safety of the community. A prevision
of the effect of such an increase in traffic must indi-
cate that not only is there a likelihood but a high
degree of probability that it will affect the safety
and health of the community, and such prevision
must be based on evidence sufficient for the pur-
pose. Until such strong degree of probability is evi-
denced by legally sufficient testimony no court
should act in such a way as to deprive a landowner
of the otherwise legitimate use of his land.

Appeal of O’Hara, C.S.C., Archbishop of Philadelphia, 131
A.2d 587, 596 (Pa. 1957) (citations omitted) (italics in the
original).

As objectors, Appellant must establish with “a high
degree of probability that the proposed use will substantial-
ly affect the health, safety and welfare of the community”
greater than would be expected under normal circum-
stances. Sunnyside Up Corporation v. City of Lancaster

Zoning Hearing Board, 739 A.2d 644, 650 (Pa.Cmwlth. 1999),
citing Tuckfelt v. Zoning Board of Adjustment of Pittsburgh,
471 A.2d 1311, 1314 (Pa.Cmwlth. 1984). This Court finds that
Appellant failed to reach this standard.

Based upon the substantial evidence, the Board properly
granted the Conditional Use Approvals and Waiver
Approval. The Board correctly found that the deviations
from the Ordinance did not impact the health, safety and
welfare of the Township. Therefore, the decision of the Moon
Township Board of Supervisors is affirmed.

ORDER OF COURT
AND NOW, this 10th day of March, 2009, the decision of

the Moon Township Board of Supervisors is affirmed.

BY THE COURT:
/s/James, J.

James J. and Carol E. Leo v.
Township of Hampton Council

Conditional Use Application—Right to Natural Expansion—
Permitted Uses—Neighborhood Commercial District

1. Property owners requested conditional use to allow
twenty-two (22) outdoor display spaces for sale of vehicles.

2. Request was denied by Council and the Court upheld
the denial.

3. Conditional use was denied because it was not of a type
permitted as a conditional use under the zoning ordinance in
the Neighborhood Commercial District and failed to comply
with other provisions of the ordinance.

4. Property owners claimed, in the alternative, they were
entitled to expansion of existing nonconforming use based on
prior approvals.

5. The right to natural expansion associated with noncon-
forming uses is not applicable to uses permitted by special
exception or conditional use.

6. An accessory use cannot be the basis for establishment
of a nonconforming principal use.

(Lynn E. MacBeth)

Matthew J. Carl for James and Carol Leo.
Vincent A. Tucceri for Township of Hampton Council.

No. SA 08-000676. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., February 2, 2009—This appeal arises from the

decision of the Hampton Township Council (hereinafter
“Council”) dealing with property located at 3793 Mt. Royal
Boulevard. (hereinafter “Subject Property”). The Subject
Property is an auto repair business with limited approved
auxiliary car sales located in a Neighborhood Commercial
Zoning District.

On January 28, 2008, in response to an Enforcement
Notice, James J. Leo filed a Conditional Use Application,
(hereinafter “Application”) pursuant to the Hampton
Township Zoning Ordinance (hereinafter “Ordinance”)
Sections 8.7.C.5. and 12.321, to allow twenty-two (22) out-
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door display spaces for the sale of vehicles. On April 9, 2008,
Council held a public hearing on the Application and on May
14, 2008, Council issued a decision denying the Application.

Before this Court is the timely appeal of James J. Leo and
Carol E. Leo (hereinafter “Appellants”) on the denial of the
Application.

When the trial court takes no additional evidence, the
scope of review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association. v. Zoning Hearing Board of Adjustment, 462
A.2d 637, 640 (Pa. 1983).

A conditional use applicant has the burden of proving that
the proposed use is of a type permitted as a conditional use
under the zoning ordinance and that the proposed use com-
plies with the requirements of the zoning ordinance. Appeal
of Baird, 537 A.2d 976, 977 (Pa.Cmwlth. 1988); Todorovich v.
Municipality of Monroeville, 156 PLJ 57, (2007, James, J.).

In the instant case, Council found that the use proposed in
the Application as submitted does not meet the definition of
Article VIII, Section 8.700.C.5, since automobile sales can
not be interpreted to constitute a neighborhood commercial
use “similar” to those listed as permitted and compatible
with those uses as permitted in the Neighborhood
Commercial District.

Also, Council found that the Appellants’ Application did
not comply with Section 12.130, inasmuch as it does not meet
all other requirements of the Ordinance in the zoning district
where the use is proposed (12.130b); that it is not in general
conformity or in harmony with the area in which it is pro-
posed (12.130c); that it is not in conformity with the Zoning
and subdivision regulations otherwise applicable to the
Subject Property, including but not limited to density, bulk
and use (12.130f); and that it is not complimentary to the
neighborhood in which it is proposed to be established
(12.130h).

Council concluded that based upon the purpose of the
Neighborhood Commercial District as set forth in the
Ordinance, the Appellants’ Application does not comply with
Section 12.130. The proposed plan also fails to comply with
Section 12.321, requiring the business to be within an
enclosed facility.

This Court finds that the Appellants have not met the bur-
den of proving that the proposed use is of a type permitted as
a conditional use under the Ordinance and that the proposed
use complies with the requirements of the Ordinance.

The Appellants’ Application claimed, in the alternative,
that they are entitled to an expansion of the existing non-
conforming use of the property for the sale of vehicles based
upon a 1986 Nonconforming Use Approval.

In the instant case, Council found that the 1986 Hampton
Township Zoning Board’s decision recognized only the exis-
tence of and permitted the continued use of the property for
limited consignment auto sales accessory to the primary
service station business and under the restrictions imposed
by that decision.

Council also found that the 1997 conditional use approval
permitted the subject property to operate as an automotive
repair station with only minor auxiliary car sales limited to
a maximum of five (5) and subject to other limitations relat-
ing to banners and signage.

Council concluded that the 1997 conditional use approval
eliminated the previous restriction under the 1986 Zoning
Hearing Board decision that had limited the car sales to con-

signment sales only. Thus, the 1997 decision allowed the
Applicant, for the first time, to display and sell up to five (5)
cars without any restrictions as to their ownership.

This Court agrees that the 1997 conditional use approval
allowed the Appellants, for the first time to display and sell
cars without any restrictions as to their ownership. The right
to natural expansion associated with nonconforming uses is
not applicable to uses permitted by special exception or con-
ditional use. Upper St. Clair Twp. Grange Zoning Case, 152
A.2d 768, (Pa. 1957); A.R.E. Lehigh Valley Partners v. ZHB of
Upper Macurgie Twp., 590 A.2d 842, 844 (Pa.Cmwlth. 1991).

An accessory use cannot be the basis for the establish-
ment of a nonconforming principal use: Ashline v. Bristol
Township Board of Adjustment, 182 A.2d 531, 533 (Pa. 1972),
Stokes v. Zoning Board of Adjustment, 167 A.2d 316, 317
(1961). Nor will the manifestly casual use of a property by
the owner thereof, inconsistent with the terms of the ordi-
nance and prior to the effective date thereof, commit the
premises to a nonconforming use status: Kiddy’s Appeal, 143
A. 909, 910 (Pa. 1928).

Council heard the witnesses and reviewed the exhibits. It
is the duty of Council in the exercise of its discretionary
power to determine whether a party has met its burden. A.A.
Shaniah v. Hellam Township Zoning Hearing Board, 648
A.2d 1299, 1304 (Pa.Cmwlth. 1994). The record supports the
findings and the decision of Council will be affirmed.

ORDER OF COURT
AND NOW, this 2nd day of February, 2009, it is hereby

ORDERED, ADJUDGED and DECREED that the decision
of the Township of Hampton Council is affirmed.

BY THE COURT:
/s/James, J.

Daniel G. Kamin, et al., Appellants v.
Zoning Board of Adjustment of the City of
Pittsburgh and Botero Development LLC

and City of Pittsburgh
Variance Application—Demolition and Reconstruction—
Density Variance—Access Ramp Variance

1. The court reversed the Zoning Board’s granting of
requests for a density variance and access ramp variance.

2. Appellants opposed the variances because applicant
could show nothing unique or unusual about the property
indicating that its dimensions imposed an unnecessary hard-
ship not shared by other property owners that would justify
a variance in this case.

3. Although the property located on Fifth Avenue in the
7th Ward of Pittsburgh had been vacant for a number of
years and the proposed plan was to demolish it and build a
new structure, the Board’s finding that any use of the prop-
erty would require demolition of the building was not sup-
ported by the evidence, which showed that the property
could in fact be used in strict conformity with the Code.

(Lynn E. MacBeth)

Thomas R. Solomich for Appellants.
Lawrence H. Baumiller for City of Pittsburgh Zoning Board
of Adjustment and City of Pittsburgh.



june 5 ,  2009 page 271Supplement to The Lawyers Journal

Clifford B. Levine for Botero Development, LLC.

No. SA 08-000777. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., February 23, 2009—This appeal arises from the

decision of the Zoning Board of Adjustment of the City of
Pittsburgh (hereinafter “Board”) dealing with property
located at 5135 Fifth Avenue, in the 7th Ward, of the City of
Pittsburgh (hereinafter “Subject Property”). The Subject
Property is an existing building located in a multi-unit resi-
dential, moderate density zoning district.

Botero Development (hereinafter “Developer”) submit-
ted to the Board an application for two variances under the
Pittsburgh Zoning Code (hereinafter “Code”) related to the
demolition of the existing building and for the construction
of a 3-story structure containing 16 apartment units.

The first variance applied for by the Developer was a
density variance from Code Section 903.03.C to increase the
density of the proposed structure permitted under the Code
by decreasing the minimum lot size per unit from the
required 1,800 square feet to 736.9 square feet.

The second variance applied for by the Developer was an
area variance from Code Section 925.06A.15 to permit an
access ramp to encroach upon a required side setback by 108
inches instead of 40 inches permitted by the Code.

On March 6, 2008, the Board conducted a hearing on the
Developer’s application and on June 7, 2008, the Board
granted the two requested variances.

Before this Court is the timely appeal of Daniel G. Kamin,
Robert S. Kamin, Carole Kamin, Philip Kamin, Michael
Kamin, Matthew Kamin, Tiziana DiMatteo, Rupert Croft,
Joanne Harvey, Michael Lotze, Cathleen Digioia, Paula
Deasy, Henry Hoffstot and Morewood-Shadyside Civic
Association (hereinafter “Appellants”) on the granting of the
two variances followed by the intervention of Botero
Development and the City of Pittsburgh.

When the trial court takes no additional evidence, the
scope of review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic
Association. v. Zoning Hearing Board of Adjustment, 462
A.2d 637, 640 (Pa. 1983).

To establish entitlement to a variance, the Appellant must
prove the following:

1) the zoning ordinance imposes unnecessary
hardship resulting from the unique physical char-
acteristics of the property, as distinguished from
the impact of the zoning regulation on the entire
district;

2) the alleged hardship is not self inflicted;

3) the requested variance will not destroy the char-
acter of the neighborhood nor be detrimental to
public welfare.

Id. 462 A.2d at 640.
The Developer has the burden of demonstrating that the

proposed development satisfies the applicable review crite-
ria necessary to obtain a variance under the Code. “This bur-
den upon the land owner requesting a variance is a heavy
one.” Polonsky v. Zoning Hearing Board of Mt. Lebanon, 590
A.2d 1388, 1390 (Pa.Cmwlth. 1991). To establish unnecessary

hardship, the Appellant must demonstrate that due to physi-
cal characteristics, the property cannot be used for the per-
mitted purpose or could only conform to such purpose at a
prohibitive expense, or that the property has either no value
or only a distress value for any permitted purpose. Davis v.
Zoning Board of Adjustment, 468 A.2d 1183, 1184-1185
(Pa.Cmwlth. 1983). 

To justify the grant of a dimensional variance, courts may
consider multiple factors:

1) the economic detriment to the Appellants if the
variance was denied;

2) the financial hardship created by any work nec-
essary to bring the building into strict compliance
with the zoning requirements; and

3) the characteristics of the surrounding neighbor-
hood.

Hertzberg v. Zoning Board of City of Pittsburgh, 721 A.2d
43, 50 (Pa. 1989)

In the instant case, the Board found that the Subject
Property is unique in its location, size and topography. The
building has also been vacant for a number of years and
credible testimony was presented that the property could not
be reasonably used for any use permitted and would not be
financially viable without some type of variance.

The Board concluded that the hardship reflected by the
existing conditions of the property, including the cost associ-
ated with the need to provide a parking structure to provide
off-street parking and the costs associated with construction
on the site, justifies the grant of a variance from the mini-
mum lot size requirement for the Subject Property.
Furthermore, the Board found that the grant of the variance
for the railing along the side walk is justified by the narrow-
ness of the lot, that it is de minimis and not objected to.

A review of the record shows that the previous occupants
of the Subject Property were an architectural studio and a
day care. Although vacant for a number of years, it is dis-
puted that the Subject Property will suffer economic detri-
ment if the variance is not granted. In fact, testimony was
presented that there was an offer of $500,000.00 to purchase
the Subject Property with the intention of remolding the
Subject Property exactly as it is now without any request for
variance.

The Board found that any use of the property would
require demolition of the building even though evidence was
presented that the Subject Property could in fact be used in
strict conformity with the Code.

There is also nothing unique or unusual about the Subject
Property indicating that its dimensions imposed an unneces-
sary hardship not shared by other property owners that
would justify a variance in this case.

The purpose of the proposed variances are to demolish an
existing building and construct a 3-story structure contain-
ing 16 apartment units, which does not currently fit in the
zoning district.

This Court finds that the Boards granting of both vari-
ances was not justified and, therefore, the spot zoning issue
will no be ruled upon. The decision of the Zoning Board of
Adjustment of the City of Pittsburgh must be reversed.

ORDER OF COURT
AND NOW, to-wit, this 25th day of February, 2009, it is

hereby ORDERED, ADJUDGED and DECREED that the
decision of the Zoning Board of Adjustment of the City of
Pittsburgh is reversed.

BY THE COURT:
/s/James, J.
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Robert A. Woolhandler v.
City of Pittsburgh Zoning Board of
Adjustment and City of Pittsburgh

Application for a Use Variance—Requirements for
Certificate of Occupancy

1. Appellant Property Owner originally applied for a use
variance and, after a hearing in 1992 and denial of his appli-
cation, an order was entered in 1996 by the Court reversing
the decision of the Zoning Board.

2. In 2005, Appellant sought clarification of that order,
seeking a variance, certificate or similar relief.

3. Appellant did not obtain a Certificate of Occupancy
within one year of the date of approval, as required by
the Code.

4. In order to establish a vested right to a certificate of
occupancy, a land owner must establish due diligence in
attempting to comply with the law; good faith throughout the
entire proceeding; expenditure of substantial unrecoverable
funds; expiration of the period during which an appeal could
have been taken from issuance of a permit; and insufficien-
cy of evidence that individual property owners or public
health, safety and welfare would be adversely affected.

5. The court found that Appellant did not act in good faith
because he knew or should have known that he was using his
property in a manner that violates the code. Further, the
court found that he could not establish that he exhibited due
diligence in attempting to comply with the law, nor did he
produce any evidence that he expended substantial funds.
The court also found that he was not entitled to a variance.

(Lynn E. MacBeth)

Angelo A. Papa for Robert A. Woolhandler.
Lawrence H. Baumiller for City of Pittsburgh Zoning Board
of Adjustment and City of Pittsburgh.

No. SA 95-2723. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., March 23, 2009—This appeal arises from the

decision of the City of Pittsburgh Zoning Board of
Adjustment (“Board”) dealing with Property located at 5562
Wilkins Avenue, Pittsburgh, Pennsylvania, 15217 owned by
Appellant Dr. Robert A. Woolhandler. It is an attached 2 and
½ story house located in an R-2 (Residential Two-Unit) zon-
ing district. The Appellant purchased the Property in 1977
and used it as a residence as well as a home office. The
Appellant saw patients at the Property during regular busi-
ness hours starting in the fall of 1977. In 1990, Appellant and
his family moved to another residence but Appellant contin-
ued to use the Property as an office and leased the second
floor to a family counselor and an addiction counselor.

On June 1, 1992, Appellant filed an Application for a use
variance to use the Property as a doctor’s office and to rent
out the offices on the second floor. Neither the 1992
Pittsburgh Zoning Code nor the current Pittsburgh Zoning
Code permits such offices in the R-2 zoning district.

After a hearing on July 2, 1992, the Board denied
Appellant’s Application and found that he failed to prove that
the variance was necessary to avoid unnecessary hardship
and that the proposed use was not contrary to the public
interest. Appellant appealed to the Court of Common Pleas

and Judge Alan S. Penkower remanded the case to the Board
so that the Appellant could present additional evidence. The
Board heard the remanded case on May 25, 1995 and again
denied the variance. They determined that Appellant failed
to prove that the Property was unique or that it could not be
used for residential purposes. Appellant appealed and on
December 2, 1996, Judge James H. McLean issued the fol-
lowing order:

[T]he decision of the City of Pittsburgh Zoning
Board of Adjustment dated October 12, 1995 deny-
ing a variance for use of property at 5562 Wilkins
Avenue as a medical office is hereby reversed.

Appellant claims that Judge McLean’s Order entitles him to
a variance. On July 20, 2005, he filed a Motion for
Clarification seeking “to secure a clarification and/or expan-
sion of the Order of December 2, 1996 to include that he be
given a use certificate or similar relief.” The Appellant
claims that he is entitled to a variance because of that Order. 

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

After Judge McLean issued the 1996 Order, the Appellant
failed to establish the Certificate of Occupancy. Both the
1992 Code and the current Code contain provisions that
require an Applicant to establish the Certificate of
Occupancy within one year of the date of approval. Section
922.09.G.2 entitled Variances Not Involving Physical
Improvements, states:

If the Variance does not involve physical improve-
ments, and a Certificate of Occupancy has not been
issued for the Variance within one (1) year of the
date of approval or authorization, the approval
shall lapse. No Certificate of Occupancy shall be
issued after approval lapses unless the approval or
authorization is renewed pursuant to Sec.
922.09.G.3.

Additionally, the Appellant does not have vested rights to
a certificate of occupancy in this case. The Pennsylvania
Supreme Court has set the criteria for determining whether
a property owner acquired a vested right as a result of using
land contrary to the Ordinance in Petrosky v. Zoning Hearing
Board of Upper Chichester Township, 402 A.2d 1385 (Pa.
1979). The applicant must establish:

(1) due diligence in attempting to comply with the
law;

(2) good faith throughout the entire proceeding;

(3) expenditure of substantial unrecoverable funds;

(4) expiration of the period during which an appeal
could have been taken from issuance of a Permit;
and

(5) insufficiency of evidence that individual prop-
erty owners or public health, safety and welfare
would be adversely affected by use of the Permit.

Randolph Vine Associates v. Zoning Hearing Board
Adjustment of Philadelphia, 573 A.2d 255, 259 citing
Petrosky. In the instant case, the Appellant cannot establish
that he exhibited due diligence and good faith in attempting
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to comply with the law. He took no affirmative steps to
secure his certificate of occupancy for nearly a decade when
he filed the Motion for Clarification. Additionally, Appellant
has not acted in good faith because he knew or should have
known that he was using his Property in a manner that vio-
lates the Code. The Supreme Court stated in Highland Park
Community Club of Pittsburgh v. Zoning Bd. of Adjustment of
City of Pittsburgh, 506 A.2d 887, 892 (Pa. 1986) that:

A pre-condition to its application is a good faith
attempt to comply with the requirements of the
applicable Zoning Code. Where total physical com-
pliance would produce a hardship, good faith
requires that the property owner address the zon-
ing authority under the appropriate statutory pro-
cedure for a special exception, a variance or to
establish his right to a nonconforming use.

Further, Appellant did not produce any evidence showing
that he expended substantial funds. Therefore, Appellant
has not established that he has a vested right to a certificate
of occupancy.

Finally, Appellant is not entitled to a variance in this case.
The 1992 Code does not allow use variances and the
Appellant does not meet the criteria for a variance under the
current Code. The Board may not grant a variance unless it
finds that all of the following conditions exist:

(1) That there are unique physical circumstances
or conditions, including irregularity, narrowness,
or shallowness of lot size or shape, or exceptional
topographical or other physical conditions peculiar
to the particular property and that the unnecessary
hardship is due to such conditions and not the cir-
cumstances of conditions generally created by the
provisions of the zoning ordinance in the neighbor-
hood or district in which the property is located;

(2) That because of such physical circumstances or
conditions, there is no possibility that the property
can be developed in strict conformity with the pro-
visions of the zoning ordinance and that the author-
ization of a variance is therefore necessary to
enable the reasonable use of the property;

(3) That such unnecessary hardship has not been
created by the appellant;

(4) That the variance, if authorized, will not alter
the essential character of the neighborhood or dis-
trict in which the property is located, nor substan-
tially or permanently impair the appropriate use or
development of adjacent property, nor be detrimen-
tal to the public welfare; and

(5) That the variance, if authorized, will represent
the minimum variance that will afford relief and
will represent the least modification possible of the
regulation in issue.

(6) In granting any variance, the board may attach
such reasonable conditions and safeguards as it
may deem necessary to implement the purposes of
this act and the zooming ordinance.

Pittsburgh Code §922.09.E

The Appellant’s property is part of a row of attached sin-
gle-family houses that can be used in conformity with the
Code. Therefore, Appellant does not meet the variance
requirements.

The Board did not commit an error of law, abuse its dis-

cretion or making findings not supported by substantial evi-
dence. Therefore, Dr. Woolhandler is not entitled to a vari-
ance because any variance given has lapsed, he failed to
prove vested rights and he has not met the requirements for
a variance.

ORDER OF COURT

AND NOW, this 27th day of March, 2009, the Board did
not commit an error of law, abuse its discretion or making
findings not supported by substantial evidence.

BY THE COURT:
/s/James, J.

Frances Kelly v.
MIC General Insurance Corporation,

a GMAC Insurance Company
Death of Policyholder—Continuation of Insurance Policy—
Underinsured and Uninsured Motorist Coverage

1. Summary judgment was entered in favor of Plaintiff
finding that she should be regarded as a new policyholder
after she advised the insurance company in 1999 of the death
of her husband, the original insured.

2. Defendant argued that the case was analogous to one
where an ex-wife received the insured auto as part of a
divorce settlement, and that her ex-husband’s previous elec-
tion of a lesser amount of UM/UIM coverage was binding
upon her.

3. The court disagreed and found that there was a new
contract because the original party who contracted with
Defendant died. There was no assignment or transfer to his
widow; rather there was merely an implicit offer (by
Defendant) to begin a similar relationship with Plaintiff,
which was implicitly accepted. This conduct created a new
contract, invoking Defendant’s statutory duty to advise
Plaintiff of her options regarding UM/UIM coverage and to
reduce that coverage only if she signed a rejection form.

(Lynn E. MacBeth)

Michael P. Petro for Plaintiff.
Marna K. Blackmer for Defendant.

No. GD 06-8909. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., April 3, 2009—The parties have both filed
Motions for Summary Judgment in the captioned Action for
Declaratory Judgment, involving (1) the amount of UM/UIM
coverage that Plaintiff has under the contract between the
parties, and (2) whether Plaintiff is entitled to an award of
counsel fees in connection with this action.

We conclude that the Motion of Plaintiff should be grant-
ed and that of Defendant should be denied, as to the amount
of UM/UIM coverage, only. There is a Stipulation on the
docket reflecting that the demand for attorneys’ fees was
withdrawn, so we decline to consider that issue further.

The legal question, as the Court sees it, is whether or not
Plaintiff should have been, or was, regarded as a new policy-
holder by Defendant after she advised them in 1999 of the
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death of her husband, the original Insured who was the pol-
icyholder since 1984.

ISSUES RAISED
In its Motion for Summary Judgment, Defendant con-

tends Plaintiff ’s situation is analogous to that of the plaintiff
in Nationwide v. Buffetta, 230 F.3d 634 (3d Cir. 2000). There,
an ex-wife received the insured auto as part of a divorce set-
tlement. She had previously been insured under her hus-
band’s policy, as Plaintiff here was. The United States Court
of Appeals for the Third Circuit held that the ex-husband’s
previous election of a lesser amount of UM/UIM coverage
(in the 13th year of the policy, three years prior to the acci-
dent there in question) was binding upon the ex-wife even
though she was given sole ownership of the insured auto as
part of the divorce settlement. Defendant argues that we
should adopt the reasoning of the Third Circuit and hold that
a widow is similarly bound.

In her Motion for Summary Judgment, Plaintiff contends,
in essence, that Defendant had the same statutory duty to
her as it does to every other holder of a policy at the initia-
tion of a contract relationship. (This would be different from
the coverage relationship Plaintiff previously had by virtue
of her husband’s contract with Defendant.)

FACTUAL BACKGROUND
The undisputed facts are as follows:

1. The original policy was purchased by Plaintiff ’s
husband in 1984. The original application is
believed to be Exhibit B to Defendant’s Motion for
Summary Judgment. (The exhibit stickers are not
readable in the original Motion.)

2. In November 1992, Plaintiff ’s husband “signed a
paper requesting” decreased UM/UIM coverage of
$15,000/$30,000 (Defendant’s Motion, ¶ 6); the lia-
bility coverage at that time was $50,000/$100,000;
the policy number at that time was 604900579.

3. The policy at issue (that in effect on November
14, 2004) was preceded by other annual policies
with MIC General Insurance covering the period
from November 20, 1984 to November 19, 1999,
each having the same policy number, 604000759;
each renewal during that period was sent to plain-
tiff ’s husband, not to plaintiff.

4. Plaintiff ’s husband died on February 26, 1999.

5. Plaintiff had notified Defendant of her husband’s
death some time after February 26, 1999, “to have
his name taken off of the policy.” (Defendant’s
Motion ¶ 11)

6. The November 20, 1999 Amended Declarations
Page and endorsements referred to a new policy
number, 147086A02M, and further described the
Insurer as GMAC Insurance, GM Employee
Vehicle Insurance, Underwritten by MIC General
Insurance; this was sent to Plaintiff herself, not to
her husband.

7. Subsequent premium statements, renewal dec-
larations pages and endorsements, issued for
renewals effective November 20, 2000 through
November 20, 2003, covering the period ending
November 19, 2004, had the same issuer as was
effective on November 20, 1999; no “Rejection
Form” as required by §1731 was sent to Plaintiff
during any of those policy periods. The policy
number for the renewals beginning November 20,

2000 was 047086A01A. The slight difference in the
policy number would seem to have no apparent
significance.

8. This second policy number was changed slightly
on Defendant’s letter to Plaintiff dated September
8, 2004, regarding its “Offer #: 0147086AQ1”
(Plaintiff Motion, Exhibit 1); this letter informed
Plaintiff that there would be a new insurer, related
to the previous one, and also that her then current
policy was “non-renewed.”

9. The November 20, 2003 renewal is the policy in
question.

10. It is undisputed that Plaintiff ’s husband had
obtained a lower amount of UM/UIM coverage
which he did not increase during his lifetime. (See
form he signed on November 9, 1996.)

11. It is also undisputed that Plaintiff ’s husband’s
election of UM/UIM complied with pertinent
Pennsylvania law.

12. Prior to Plaintiff ’s husband’s death, her hus-
band was the “first named insured” and was also
the policyholder. Plaintiff is listed by name on the
1984 Application under “Driver Information” and
“Household residents.” (Pursuant to ordinary con-
tract law principles, plaintiff was an intended
third-party beneficiary of her husband’s contract
with defendant.)

13. At the time of her husband’s death in 1999, lia-
bility coverage under the terms of the husband’s
contract with Defendant was $50,000/$100,000, and
UM/UIM coverage was $15,000/$30,000.

14. At the next renewal period after the policy hold-
er’s death, Defendant sent Plaintiff the same forms
as it had been sending her husband; this was for the
term from November 20, 1999 through November
19, 2000.

15. Defendant did not include the “rejection form”
required by 75 Pa.C.S.A. §1731(b) in the 1999 pack-
et sent to Plaintiff in or about October 1999 for the
first year after her husband’s death; Defendant also
did not send Plaintiff the rejection form with any
renewals subsequent to the 1999-2000 policy year.
Section 1731 is quoted below, in full:

(b) Uninsured motorist coverage.—Uninsured
motorist coverage shall provide protection for
persons who suffer injury arising out of the
maintenance or use of a motor vehicle and are
legally entitled to recover damages, therefore
from owners or operators of uninsured motor
vehicles. The named insured shall be informed
that he [or she] may reject uninsured motorist
coverage by signing the following written rejec-
tion form:

REJECTION OF UNINSURED MOTORIST
PROTECTION

By signing this waiver I am rejecting uninsured
motorist coverage under this policy, for myself
and all relatives residing in my household.
Uninsured coverage protects me and relatives
living in my household for losses and damages
suffered if injury is caused by the negligence of
a driver who does not have any insurance to pay
for losses and damages. I knowingly and volun-
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tarily reject this coverage.

Signature of First Named Insured

Date

16. The “rejection form” required by §1731 is dif-
ferent from the “sign down form,” which
Defendant uses to refer to the “Important Notice”
required by 75 Pa.C.S.A. §1791.

17. The “sign down form” and instructions for the
most recent renewal before the accident are
found at Defendant Exhibit K, which is the pack-
et for 2003.

18. The “Important Notice”/“Sign down” form (in
Defendant Exhibit K) is intended only to comply
with §1791 and says the following:

MIC GENERAL INSURANCE CORPORATION
IMPORTANT NOTICE

PENNSYLVANIA
Insurance Companies operating in the
Commonwealth of Pennsylvania are required
by law to make available for purchase the fol-
lowing benefits for you, your spouse or other
relatives or minors in your custody or in the
custody of your relatives, residing in your
household, occupants of your motor vehicle or
persons struck by your motor vehicle:

(1) Medical benefits, up to at least $100,000.

(1.1) Extraordinary medical benefits, from
$100,000 to $1,100,000 which may be offered in
increments of $100,000.

(2) Income loss benefits, up to at least $2,500
per month up to a maximum benefit of at least
$50,000.

(3) Accidental Death benefits, up to at least
$25,000.

(4) Funeral benefits, $2,500.

(5) As an alternative to paragraphs (1), (2), (3)
and (4), a combination benefit, up to at least
$177,500 of benefits in the aggregate or benefits
payable up to three years from the date of the
accident, whichever occurs first, subject to a
limit on accidental death benefit of up to
$25,000 and a limit on funeral benefit of $2,500,
provided that nothing contained in this subsec-
tion shall be construed to limit, reduce, modify
or change the provisions of section 1715(d)
(relating to availability of adequate limits).

(6) Uninsured, underinsured and bodily injury
liability coverage up to at least $100,000
because of injury to one person in any one acci-
dent and up to at least $300,000 because of
injury to two or more persons in any one acci-
dent or, at the option of the insurer, up to at least
$300,000 in a single limit for these coverages,
except the policies issued under the Assigned
Risk Plan. Also, at least $5,000 for damage to
property of others in any one accident.

Additionally, insurers may offer higher benefit
levels than those enumerated above as well as
additional benefits. However, an insured may
elect to purchase lower benefit levels than those
enumerated above.

Your signature on this notice or your payment of
any renewal premium evidences your actual
knowledge and understanding of the availabili-
ty of these benefits and limits as well as the ben-
efits and limits you have selected.

Signature Date

19. The renewal packets sent to Plaintiff by
Defendant and its predecessors always referred to
her as “a valued customer since 1984,” even though
her husband was the sole policy holder from 1984
until his death in February 1999 and Plaintiff had
been simply a named third-party beneficiary of her
husband’s yearly contract with Defendant.

20. After her husband’s death, Plaintiff did not
make any written requests to raise the UM/UIM to
equal that of her liability coverage.

21. Plaintiff never received or signed a §1731 rejec-
tion form.

DISCUSSION
Plaintiff contends that she became a new insured upon

the death of her husband and also contends that a new poli-
cy, with Plaintiff, was created in 1999 as evidenced by the
new policy number that was created at the same time,
147086A02M. This new policy would have triggered
Defendant’s obligation under §1731 to send Plaintiff a
“rejection form,” presumably with the paperwork for the
policy term of November 20, 1999 to November 19, 2000.

Defendant contends that no “new” policy was ever issued
to Plaintiff and that the new number was mere coincidence.
Defendant also contends that the applicable policy is the
1984 original as amended (from time to time) and renewed
annually, last on November 20, 2003 for the period ending
November 19, 2004. Defendant contends that Plaintiff is
bound by her deceased husband’s choice of lower UM/UIM
coverage and denies that it had any duty to Plaintiff in 1999
or thereafter to comply with §1731.

It is undisputed that if a new policy had been issued to
Plaintiff in 1999 after her husband’s death or in September
2004, the Insurer would have to have obtained a new rejec-
tion form under §1731 or else the UM/UIM coverage would
remain equal to liability coverage.

As stated earlier, Defendant asks us to rely on a federal
circuit court case, Buffetta, supra. We note that the Third
Circuit expressly declined to certify the question presented
in Buffetta to the Pennsylvania Supreme Court despite a
joint motion of the parties that it do so. We also note that we
are not bound by the Third Circuit opinion although we
obviously must give it great consideration. The case the
Third Circuit relied on, Kimball v. Cigna Insurance Co., 443
Pa.Super. 143, 660 A.2d 1386 (1995), does bind us, Kimball
involved a totally different set of facts from those present-
ed here.1

In Kimball, the party claiming to be entitled to the high-
er UM/UIM coverage was not the policyholder. Rather, she
was the daughter of a still-living policyholder. She was mere-
ly covered by her father’s contract with the insurer. She
clearly had no standing under ordinary contract principles
to complain about the lower amount chosen by the policy-
holder as she was not the “First Named Insured” whose sig-
nature is required by §1731 before lower limits are deemed
accepted. The Superior Court held that the policyholder’s
election of lower UM/UIM coverage was binding on her, and
noted that if the daughter wanted different limits she should
have bought her own separate policy.

Here, Plaintiff is the policyholder and also is the person
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asserting the violation of §1731. She is clearly one the
Legislature has sought to protect. Furthermore, she became
the policyholder at Defendant’s invitation, when it offered
her her own policy, albeit in the form of a “renewal,” as of
the effective date of November 20, 1999.

When Plaintiff was not the policy holder, her only method
of increasing UM/UIM coverage, according to Kimball, was
to purchase her own separate policy. However, once her hus-
band died, the only way Plaintiff would have any insurance
at all was if she either (1) became a policyholder or (2) suc-
ceeded in having herself covered by someone else’s policy.
The reality here is that Defendant offered to make Plaintiff
a policyholder and she accepted.

There is no merit to Defendant’s position that a widow
who was never a party to the contract of insurance should be
bound by a selection she, as a mere third-party beneficiary
(a/k/a “named insured” or “household member”), never had
the power to make.

We conclude that the Pennsylvania Supreme Court, under
ordinary contract principles that apply to policies of insur-
ance, would hold that, where the original policyholder dies
and the Insurer enters into a new relationship with similar
terms with the surviving spouse, a former “covered” individ-
ual, that surviving spouse becomes a new policyholder and
§1731 applies.

Fairness and public policy also dictate this result. The
Legislature clearly felt that the holder of a policy of insur-
ance is entitled to be made aware of the significance of
UM/UIM coverage and of his or her right to choose a lower
amount in exchange for a lower payment for this particular
coverage. That is the very purpose of §1731.

The Legislature also made a public policy decision that an
Insurer should not have to re-warn the same person every
year, and in subsequent years, if a §1731 rejection form had
been signed, should merely have to advise the policyholder
of the statutorily-mandated options for coverage, leaving the
burden of changing whatever coverages had already been
selected to the policyholder. That is the purpose of §1791.

No matter how Defendant tries to characterize its first
contact with Plaintiff after her husband’s death, the fact
remains that Defendant sent her what amounts to an offer to
make her a policyholder as of the next renewal date after her
husband’s death, November 20, 1999. By that time,
Defendant knew Plaintiff ’s husband was dead, so there can
be no question that Defendant thought the husband was
merely renewing. Plaintiff, for the first time, was a purchas-
er of her own separate policy for the year November 20,
1999–November 19, 2000.

Starting with the term beginning November 20, 1999 and
every year thereafter, Defendant was required to comply
with §1731 at least once and admittedly failed to do so.
Kimball is still good law and virtually mandates this result,
Buffetta notwithstanding.

CONCLUSION
There was indeed a “new” contract between Plaintiff and

Defendant, not necessarily merely because some numbers
changed but because the original party who contracted with
Defendant for auto insurance coverage died. There was no
assignment or transfer to Plaintiff, his widow; rather there
was merely an implicit offer (by Defendant) to begin a simi-
lar relationship with Plaintiff, which Plaintiff implicitly
accepted. This conduct created a new contract, not an
“assignment” and not a “transfer.” As a general rule, the
death to a party of a contract does not create an automatic
assignment of the contract by operation of law nor does
death automatically transfer the rights under the contract to
a surviving spouse or an heir. When Plaintiff ’s husband died

on February 26, 1999, the contract he was party to expired by
its terms at the end of the last renewal period for which he
contracted, i.e. on November 19, 1999.

The “sign down”/”Important Notice” Defendant sent to
Plaintiff herself pursuant to §1791 for each policy year after
her husband’s death does not satisfy the duty Defendant had
under §1731 to Plaintiff, with whom it was contracting for the
first time, as of November 20, 1999.

Defendant’s contractual and statutory duties to Plaintiff
prior to her husband’s death were indeed based on the cov-
erage provided to her by the contract between Defendant
and Plaintiff ’s husband. However, those duties of Defendant
to Plaintiff changed when Plaintiff herself became the con-
tracting party, not merely a covered party.

Defendant’s duties to Plaintiff included the statutory duty
to advise her affirmatively of her options regarding
UM/UIM coverage and to reduce that coverage only if she
signed a rejection form as required by §1731. Since
Defendant admittedly did not do so, the law imposes the
maximum amount, that equal to the liability limits, here
$50,000/$100,000.

Defendant or its predecessor should have sent the
Plaintiff, the party it offered to contract with beginning as of
November 20, 1999, the rejection form mandated by the
Legislature in §1731.2 Since it failed to do so, and never
cured that mistake, Plaintiff has full UM/UIM coverage
equal to the liability limits to her policy.

An Order stating this declaration is attached.

BY THE COURT:
/s/Friedman, J.

Dated: April 3, 2009

1 We believe the Kimball facts are also far-removed from the
Buffetta facts, another reason why we decline to follow
Buffetta, which found them similar.
2 We note Defendant also should have included a new rejec-
tion form with the new policy described in its letter of
September 2004. However, we do not need to reach the ques-
tion of whether Plaintiff, prior to November 14, 2004, would
have read the §1731 rejection form and acted under the
Important Notice to demand reinstatement of full UM/UIM
benefits prior to the accident. This would be a jury question,
were it not moot because of Defendant’s earlier non-compli-
ance, in 1999 and onward, with §1731.

ORDER OF COURT
AND NOW, to-wit, this 3rd day of April 2009, for the rea-

sons set forth in the accompanying Memorandum in Support
of Order, the Motion for Summary Judgment of Plaintiff is
GRANTED in part, and it is hereby DECLARED as follows:

The UM/UIM coverage of the policy of insurance
between the parties that was in effect on November 14, 2004
is $50,000/$100,000, for the reason that Defendant or its
predecessor failed to comply with 75 Pa.C.S.A. §1731 as of
the first policy year when Plaintiff was the policyholder and
contracting party; November 20, 1999–November 19, 2000
and also failed to comply for any policy year thereafter.

It is further ORDERED that the Motion for Summary
Judgment of Defendant is DENIED.

BY THE COURT:
/s/Friedman, J.
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Shelby L. Jones, a Minor, by her Parent
and Natural Guardian, David Jones, v.

Gateway School District and
Gateway School District

Board of School Directors
Student Expulsion

1. Student was found to be in possession of a handwritten
entry in her personal journal and on her person entitled
“People to Kill.” Student was initially suspended for viola-
tion of the Student Code of Conduct, which specifically
refers to conduct which results in violence to another person
or property or which poses a direct threat to the safety of
others in the school. Following a formal hearing, student was
expelled.

2. Student filed a local agency appeal. The Court based its
opinion on briefs submitted, as well as transcripts of the for-
mal hearing which resulted in student’s expulsion.

3. The transcript revealed that the school principal testi-
fied that the student had not distributed the list of “People to
Kill” in any way, and that the list did not contain any specif-
ic plan. The student had never threatened any of the people
on the list, and never been suspended before, nor disciplined
for any violent behavior. When the list was discovered, there
was no lock down of the school, no classes were cancelled,
and the teacher whose name appeared on the list did not take
any time off of work. Finally, there were no weapons found
in student’s locker.

4. The School District contacted the parents of all the
children whose names appeared on the list via letter and
phone. However, the School District could not directly corre-
late the existence of the list with any quantifiable school
absences by children whose names appeared on the list.

5. The Court sustained the student’s appeal because there
was no evidence to support the expulsion. The Court went
further to point out that the very actions complained of
resulting in disruption in the school were caused by the
School District and not the student. The student had not
acted on her private thoughts and had not disseminated the
contents of her notebook. Rather, it was the School District
that publicized the list.

(Jana S. Pail)
Lisa M. Petruzzi for Appellants.
Anthony Giglio for Appellees.

No. SA2008-545. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Friedman, J., March 6, 2009—This case was presented to

the undersigned as a Local Agency Appeal from a decision of
Gateway School District and the Gateway School District
Board of School Directors (hereinafter collectively referred
to as “Gateway”), pursuant to 42 Pa.C.S.A. §933 of the Local
Agency Law. The parties who filed the Appeal were Shelby
L. Jones, an 8th grade student in the school district, and her
father David Jones (hereinafter, “Shelby,” “Mr. Jones,” or
“the Joneses”). Gateway has now filed an appeal to the
Commonwealth Court from an Order of the undersigned sus-
taining the Joneses’ appeal. For purposes of clarity, we will
refer to the parties throughout by their names, rather than
appellant or appellee.

In their Appeal of Gateway’s decision, the Joneses

averred as follows: Shelby was alleged to have been in pos-
session of a handwritten list entitled “People to Kill!” that
was contained in her notebook and kept on her person. (¶11)
On March 12, 2008, Shelby was suspended from Gateway
High School for three days, allegedly for violating Discipline
Code Level IV of the Code of Student Conduct, which is
described as conduct which results in violence to another
person or property or which poses a direct threat to the safe-
ty of others in the school. (¶7)

After an informal hearing with Shelby, her father, and the
administration on March 17, 2008, her suspension was
extended for an additional seven days. (¶8) A formal hearing
was then held on March 27, 2008 before the Gateway School
District Board of Directors, at which Shelby, her father, and
her attorney were present. (¶10) Following the hearing,
Shelby was expelled.

The Joneses filed their Local Agency Appeal on May 14,
2008, and it was assigned to the undersigned for disposition.
We held a status conference with counsel on June 25, 2008,
and it was agreed that the parties would submit briefs and
that the undersigned would decide the matter on the briefs,
without a hearing. On October 10, 2008, we entered an Order
sustaining the Joneses’ Appeal of Gateway’s decision and
vacating Shelby’s expulsion, and denying the Joneses’
request for counsel fees. This appeal to the Commonwealth
Court followed.

The transcript of the formal hearing which was held on
March 27, 2008 before the Gateway School District Board of
Directors is a part of the Record filed in this case. In that
transcript, the Principal of Gateway Middle School, Aaron
Johnson, testified that to the best of his knowledge, copies of
the list were not distributed to other students at the school or
posted on any kind of web site, and that the list did not con-
tain any specific plan of how to kill the people on it.
(Transcript, pp. 16–17.) To the best of his knowledge, Shelby
had never threatened any of the individuals on the list
directly. (Transcript, p. 17.) Shelby had never been suspend-
ed before, nor had she been disciplined for any violent
behavior. (Transcript, p. 18.) Following the discovery of the
list, there was no lock down at the school, no classes were
cancelled, and the teacher whose name was on the list did
not take time off work. (Transcript, p. 19.) The Principal was
not aware of whether Shelby had any access to weapons
which could be used to carry out any threat, and no weapons
were discovered in Shelby’s locker when it was searched.
(Transcript, p. 19.)

The Assistant Superintendent for Secondary Education,
Dale Lumley, testified that in the letter he wrote to Shelby’s
father, he stated that Shelby was charged with terroristic
threats to students and staff. (Transcript, p. 23.) The letter
also stated that Shelby’s conduct seriously disrupted the edu-
cation process of the School District. (Transcript, p. 24.) He
testified that the nature of the disruption included the follow-
ing: “All of the students that were listed, their parents were
contacted, informed that they were on the list. Subsequently
we also sent a letter to all the parents of the students in the
school indicating that lists were created. It created a sense of
fear and anxiety by especially the parents that were contact-
ed by phone to tell them they existed on the list. And also by
the parents of other students who awaited the letter or await-
ed some kind of information.” (Transcript, p. 25.) Mr. Lumley
could not directly correlate the list with any unusual
absences on the part of the students. (Transcript, p. 26.) Mr.
Lumley also testified that Shelby’s records showed that she
had no disciplinary incidents during either the seventh or the
eighth grades. (Transcript, p. 38–39.)

Gateway has raised five issues in its Statement of Matters
Complained of on Appeal. However, these issues miscast the
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record. The issues, as worded by Gateway, are as follows:

1. The record contains sufficient evidence to
support the expulsion where the student admit-
ted to possessing the “hit list” on school grounds
and produced said list.

2. The record supports the School Board’s find-
ing that the possession of a “People to Kill!” list
on school grounds is a serious expression of
intent to inflict harm, and therefore a violation
of the District’s Code of Conduct. Expulsion is
an appropriate disciplinary measure for this
violation of the Code of Conduct where such an
express intent to inflict harm or death exists.

3. The record supports the School Board’s find-
ing that the “hit list” caused actual and substan-
tial disruption of the work of the school.
Testimony of school administration demon-
strates the measures that were required to be
taken to ensure the safety of school students and
teachers. In addition to the investigation
required surrounding the “hit list,” school
administrators telephones the parents of over
50 students included in the lists, as well as sent
letters to the parents of the entire student body.
These measures were taken to avoid any further
disruption and panic that can arise where such
a list is found on school grounds. While these
administrators were supposed to be educating
the students of the District, they were forced to
concentrate their efforts on protecting the safe-
ty of the students because of the “hit list” on
school grounds.

4. The Court of Common Pleas, upon reviewing
a disciplinary decision of a school board, is not
supposed to be a “super” school board and sub-
stitute its own judgment for that of a school dis-
trict; therefore, in the absence of a gross abuse
of discretion, courts should not second-guess
school policies. Hoke ex rel. Reidenbach v.
Elizabethtown,            Pa. Cmwlth.        , 833 A.2d
304, 313 (2003) citing Flynn-Scarcella v. Pocono
Mountain School District, 745 A.2d 117
(Pa.Cmwlth. 2000). There was no gross abuse of
discretion in expelling S.J. By substituting its
judgment and labeling the District’s action a
“mistake of judgment,” this Court violated
sound appellate court principles prohibiting
such court intervention. This Court’s Order
effectively finds that where students bring “hit
lists” on school grounds, they are not violating
schools’ codes of conduct, and should not be
expelled for such behavior.

S.J. admitted to possessing the “hit list” on
school grounds, it is hard to imagine what other
evidence is necessary to support the expulsion.
If the District had not expelled S.J., it would be
exposing all other students and teachers to
potential harm that may arise from a troubled
student who may act on such an expression to
harm or kill. The School Board and District can-
not be placed in the position of guessing when a
student will go through with his or her expres-
sion to harm or kill other teachers or students.
Undoubtedly, such conduct violates the Code of
Conduct. If the issue is with the severity of the

punishment, the School Board and District are
best equipped to determine the appropriateness
and severity of the punishment for clear Code of
Conduct violations. The School Board and
District are granted the statutory authority to
expel students for such violation. See: 24 P.S.
Section 13-1318 of the Public School Code. This
Court should not substitute its judgment for the
School Board which has the responsibility of
acting for the safety of all its students and
teachers. The School Board and District acted
within the scope of its authority in expelling S.J.

5. The record supports a finding that no First
Amendment or Constitutional violations result
from the expulsion where a “hit list” is not pro-
tected by the First Amendment. The harm
expressed in the list is a true terroristic threat
that resulted in substantial disruption to the
work of the school. The School Board could rea-
sonably foresee substantial disruption resulting
from the “hit list” on school grounds, and imme-
diately acted to prevent chaos that would arise
from the existence of the list, and to protect the
safety of all students and teachers.

We sustained the Joneses’ appeal because there was no
evidence on the record to support the decision below. The
evidence of record was undisputed and was that the actions
complained of – causing disruption in the school – were not
those of Shelby, but rather, those of Gateway. Shelby’s actions
– writing a “hit list” in her personal notebook, and keeping
the list private – were a barely tangible evidence of a thought
in her mind. She did not act on those thoughts nor did she
threaten others. The testimony against Shelby was mere
hearsay (prohibited by the Commonwealth Court as dis-
cussed below). Furthermore, even that flawed testimony
indicated that Shelby had no apparent plans or means to
carry out the “threat.” It was Gateway who publicized the
list, creating the disruption complained of. There was no evi-
dence that Shelby had any propensity for violence. The
“threats” were not communicated to anyone. By using
Shelby’s “bad thoughts” as a reason for permanent expul-
sion, Gateway abused its discretion, and the hearing officer
had no basis for upholding the decision of Gateway to blame
Shelby for its own actions.

Gateway is a local agency subject to the provisions of the
Local Agency Law, 2 Pa.C.S.A. §551 et seq. The standard for
admissibility of evidence at proceedings under the Local
Agency Law is set forth at §554 of that Law:

Local agencies shall not be bound by technical
rules of evidence at agency hearings, and all
relevant evidence of reasonably probative value
may be received. Reasonable examination and
cross-examination shall be permitted.

In Commonwealth v. Contakos, 21 Pa. Commw. 422, 346 A.2d
850 (1975), the Commonwealth Court has interpreted an
identical provision contained in the Administrative Agency
Law, 71 P.S. §1710.32. The Commonwealth Court stated very
clearly:

The hearsay rule, however, is not a technical
rule of evidence but a fundamental rule of law
which ought to be followed by administrative
agencies at those points in their hearings when
facts crucial to the issue are sought to be
placed upon the record and an objection is
made thereto.
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21 Pa. Commw. at 425, 346 A.2d at 852 (citations omitted;
emphasis added). A “fundamental rule of law” should not be
abrogated by a local agency just as it may not be abrogated
by a state administrative agency.

Since there was no evidentiary basis here for the Board’s
Adjudication, the appeal was properly sustained.

BY THE COURT:
/s/Friedman, J.

Dated: March 6, 2009

HHI Trucking Supply, Inc. v.
The Borough Council of the

Borough of Oakmont
Zoning—Conditional Use Application—Reasonableness of
Conditions

1. HHI Trucking sought zoning variance to construct and
operate a ready-mix concrete plant on its property. Planning
Commission approved Plaintiff ’s plans subject to several
conditions, to which Plaintiff objected.

2. Planning Commission sought to limit operation of the
plant from 7:00 a.m. to 5:00 p.m. Monday through Friday;
limit delivery of supplies to plant to once per week; control
dust by requiring wetting down of materials on dry days;
limit idling of vehicles to 15 minutes; require widening of the
whole length of a road leading to the plant; and pay for road
improvements and engineering fees.

3. The Court found the conditions imposed by the
Planning Commission unsupported by the evidence. An adja-
cent top soil business was permitted to operate under
expanded hours, and limiting deliveries of supplies to once
weekly would impose hardship if the plant ran out of sup-
plies. There was no evidence that wetting materials would
improve air quality, and that requirement was vague. Also,
given the number of vehicles that already operate in the
vicinity, there was no evidence that restricting idling of HHI
vehicles would affect air quality. Finally, the Court found
that the Municipalities Planning Code (MPC) does not per-
mit a governing body to attach conditions relating to offsite
road improvements, such as widening the entire length of a
road. The MPC also prohibits the condition that engineering
fees be reimbursed.

4. The Court upheld the Planning Commission’s condi-
tional use approval of the asphalt project, but reversed the
imposition of conditions.

(Jana S. Pail)

Patricia L. Dodge for HHI Trucking & Supply, Inc.
Shawn N. Gallagher for Borough Council of Borough of
Oakmont.

No. SA2008-776. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., February 20, 2009—This appeal arises from the

decision of the Borough Council of the Borough of Oakmont
(“Borough Council”) dealing with Property located at 109
Dark Hollow Road in the Borough of Oakmont. The Property
is zoned I-Industrial and consists of approximately 3.2 acres

and is currently vacant. Anthony Folino owns the Property.
Mr. Folino operates a topsoil business on the property imme-
diately adjacent to the Property at issue. Appellant, HHI
Trucking & Supply, Inc. (“HHI”), who intends to lease the
Property from Mr. Folino, proposed to construct and operate
a ready-mix concrete plant on the Property. On March 7,
2007, they submitted a Conditional Use and Land
Development Application (“Application”) to the Oakmont
Planning Commission who recommended approval subject
to several conditions. Hearings were held before the
Borough Council and on June 10, 2008 they granted the
Application, subject to conditions. HHI claims that the con-
ditions are unreasonable and has appealed their decision.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

HHI claims that the Borough Council abused its discre-
tion in attaching conditions to its approval of their condition-
al use Application. Specifically, they assert that the condi-
tions are not supported by substantial evidence of record
and are not reasonably related to the health, safety and wel-
fare of the community. The Borough Council placed the fol-
lowing conditions upon HHI’s operation of the Plant: they
may only operate between the hours of 7:00 a.m. and 5:00
p.m., Monday through Friday; all deliveries must occur
between 7:00 a.m. and 5:00 p.m., Monday through Friday;
cement may only be delivered to the Plant once a week; and
HHI must control dust by wetting down materials on “dry
days.” As far as air quality goes, the Borough Council placed
the following conditions: HHI must equip all diesel vehicles
with diesel particulate filters; diesel vehicles shall not idle
for more than 15 minutes; and yearly air quality reports
shall be submitted to the Borough. Finally, Borough Council
imposed several conditions dealing with traffic. Specifically,
they imposed the following conditions: HHI shall widen the
entire length of Dark Hollow Road prior to the start of oper-
ations; HHI shall submit a plan to determine the structural
soundness of Dark Hollow Road; HHI shall enter into an
agreement with the Borough stating how to pay for the Dark
Hollow Road improvements and the Traffic Engineering
Requirements.

At hearings before Borough Council, the Oakmont
Commons Homeowners’ Association, as well as additional
protestants (“Objectors”), presented testimony in opposition
to the Application. Specifically, they expressed concerns
regarding the safety, health and noise levels associated with
the operation of the proposed Plant.

The Borough Council may attach reasonable conditions
and safeguards to the granting of a conditional use to ensure
the protection of adjacent uses from adverse impacts that
may be determined from credible testimony. See Ryan,
Pennsylvania Zoning Law and Practice § 5.2.7. 53 P.S.
§10913.2.(a) of the MPC provides that:

…[I]n granting a conditional use, the governing
body may attach such reasonable conditions
and safeguards, in addition to those expressed
in the ordinance, as it may deem necessary to
implement the purposes of this act in the zoning
ordinance.

In this case, the Borough Council limited the hours of
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operation to between the hours of 7:00 a.m. and 5:00 p.m.,
Monday through Friday. However, HHI never agreed to this
limitation and the evidence shows that Mr. Folino’s topsoil
business commences between 4 a.m. and 5 a.m. HHI con-
tends that by limiting their hours of operation, the Borough
Council has restrained them from fairly competing in this
industry. There is no evidence that commencing operations
before 7:00 a.m. will cause any harm to the public. Further,
by restricting HHI to cement deliveries to only once per
week, Borough Council could preclude them from operating
at all in a given week if they exhaust their supplies.
Additionally, the Borough permits this type of use in the
Industrial Zoning District. Finally, HHI claims that Borough
Council’s requirement that they control dust by wetting
down materials on “dry days,” is not supported by the evi-
dence and is vague. HHI produced evidence that the opera-
tion of the Plant does not negatively impact air quality.

The Borough Council also imposed various restrictions
regarding air quality. However, HHI produced evidence
establishing that the Plant does not pose any air quality
harm to the public. Borough Council’s requirements that
HHI equip all diesel vehicles with diesel particulate filters
and that they limit idling of vehicles to less than 15 minutes,
are not supported by substantial evidence of record. Given
the number of commercial vehicles that already use Dark
Hollow Road, there is no evidence that HHI’s vehicles will
adversely affect the air quality.

Borough Council’s condition that HHI widen the entire
length of Dark Hollow Road is also unsupported by substan-
tial evidence of record. HHI contends that it agreed to widen
the road along the Property that it controls and not the entire
length. Moreover, Section 603(c)(2) of the MPC does not per-
mit a governing body to attach conditions relating to “off-site
transportation or road improvements.”

Our Supreme Court has provided guidance to evaluate
traffic concerns in the context of a special exception:

Any traffic increase with its attendant noise, dirt,
danger and hazards is unpleasant, yet, such
increase is one of the ‘inevitable accompaniments
of suburban progress and of our constantly expand-
ing population’ which, standing alone, does not
constitute a sufficient reason to refuse a property
owner the legitimate use of his land.

Appeal of O’Hara, 131 A.2d 587, 596 (Pa. 1957).

Finally, the Borough Council’s condition upon HHI
requiring them to reimburse them for certain engineering
fees is also unsupported by substantial evidence of record.
MPC Section 617(e) entitled “Finances and Expenditures”
permits the governing body to prescribe reasonable fees.
However, it clearly states that those costs “shall not include
…expenses for engineering…” Therefore, HHI is not
required to reimburse the Borough for engineering fees.

Based upon the foregoing, the decision of the Borough
Council of the Borough of Oakmont is affirmed in part and
reversed in part. Specifically, the granting of the conditional
use is affirmed but the imposition of the conditions is
reversed.

ORDER OF COURT
AND NOW, this 20th day of February, 2009, based upon

the foregoing Opinion, the decision of the Borough Council of
the Borough of Oakmont is affirmed in part and reversed in
part. Specifically, the granting of the conditional use is
affirmed but the imposition of the conditions is reversed.

BY THE COURT:
/s/James, J.

Emerson Fazekas, Mayor,
Borough of Versailles v.
Borough Council of the
Borough of Versailles

Injunctive Relief—Furlough of Police Department—Veto
Power of Mayor

1. Mayor brought Petition for Injunctive Relief against
Borough Council for furloughing entire police department
and entering into a contract with a neighboring borough to
provide police services.

2. Council contended its actions were administrative in
nature, and not legislative, and, therefore, not subject to
veto.

3. The court found that, although there was some author-
ity for administrative acts of a borough council furloughing
part of a police department, this case more closely resem-
bled abolition cases, which required legislative action.

4. The court denied the request for preliminary junction
because, inter alia, plaintiff could not show that council’s
actions caused irreparable harm.

(Lynn E. MacBeth)

Thomas M. Castello for Plaintiff.
George S. Gobel for Borough Council of the Borough of
Versailles.

No. GD 09-3406. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
Wecht, A.J., March 16, 2009—In his capacity as Mayor of

the Borough of Versailles, Plaintiff Emerson Fazekas
[“Fazekas”] filed a petition for injunctive relief, requesting
both preliminary and permanent injunctions, and a com-
plaint for declaratory judgment against Defendant Borough
Council of the Borough of Versailles [“Council”]. Fazekas
protests Council’s action in furloughing the entire Versailles
police force and in entering into a contract with the Borough
of White Oak [“White Oak”] to provide police services.
Fazekas contends that Council’s act was legislative in char-
acter, and accordingly subject to his veto. Council argues in
opposition that its action was administrative in character,
and not subject to Fazekas’ veto.

On March 5, 2009, this Court heard argument on
Fazekas’ Petition for a Preliminary Injunction.1 The parties
submitted a stipulation of facts. The issue now before this
Court is whether a preliminary injunction should issue pro-
hibiting assets to be transferred to or used by the White Oak
police, prohibiting funds to be paid to White Oak for police
services, and reinstating the furloughed Versailles police
officers.

The requirements for a preliminary injunction are well-
settled. To obtain this equitable relief, the plaintiff must
prove that: “1) relief is necessary to prevent immediate and
irreparable harm; 2) a greater injury will occur from refus-
ing the injunction than from granting it; 3) the injunction
will restore the parties to the status quo; 4) the alleged
wrong is manifest and the injunction is reasonably suited to
abate it; and 5) the plaintiff ’s right to relief is clear.”
Ambrogi v. Reber, 932 A.2d 969, 976 (Pa.Super. 2007). The
grant of a preliminary injunction is extraordinary relief,
and should only be entered when each prong is fully and
completely established. City of Philadelphia v.
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Commonwealth, 922 A.2d 1, 9 (Pa.Cmwlth. 2003). All
prongs must be satisfied. Norristown Mun. Waste Auth. v.
West Norriton Twp. Mun. Auth., 705 A.2d 509, 512
(Pa.Cmwlth. 1998) (“The requisites of a preliminary
injunction are cumulative, and if one element is lacking,
relief may not be granted.”).

This memorandum first addresses the last three prongs.
On the issue of the status quo [prong 3], Fazekas argues that
a grant of the injunction will restore the status quo, because
it will end the contract with White Oak and return the
Versailles police department to where it was prior to
Council’s actions. Council has not rebutted this argument in
any meaningful way. This prong is satisfied. The injunction
would restore the situation to the status quo ante by reinstat-
ing the Versailles police department.

As to the issue of plaintiff ’s right to relief [prong 5],
Fazekas cites Emert v. Hatfield Township, 19 Pa. D&C 2d
182 (C.P. Montgomery 1957). In Emert, the trial court
decided that the abolition of a police force was not an
administrative act, but rather a legislative one. Id. at 186.
In a similar case, the Commonwealth Court decided that a
council had authority to abolish a police department pur-
suant to its legislative power, a power to which a mayor’s
veto authority applies. Appeal from Ordinance #384 of the
Borough of Dale, Cambria County, 382 A.2d 145, 148
(Pa.Cmwlth. 1978).

Elsewhere, the Commonwealth Court has decided that
a furlough of some (but not all) officers in a police
department did not amount to abolition of the depart-
ment, that such a furlough was not legislative in charac-
ter, and that the mayor accordingly had no right to veto it.
Almy v. Borough of Wilkinsburg, 416 A.2d 638, 640-41
(Pa.Cmwlth. 1980).

Council argues that the instant transaction with White
Oak is merely a temporary, year-long furlough and therefore
does not amount to abolition of Versailles’ police department.
Council asserts that its actions fall under Council’s exclusive
control per Almy.

Council’s arguments are unconvincing. This dispute
appears more closely to resemble the abolition cases than
the furlough cases. Council’s action involves the entire
police department. While it purports to extend initially for
only one year, its terms provide for extensions beyond that
year. Crafting a label to characterize the contract as a “fur-
lough” does not avoid the plain fact that Council has attempt-
ed to eliminate the Department and contract its function out
to White Oak. As the Supreme Court of Georgia observed in
different circumstances: “You can call a camel an elephant,
but that won’t make its hump disappear. Labels do not
change substance.” Houston General Ins. Co. v. Brock Const.
Co., Inc., 246 S.E.2d 316, 319 (Ga. 1978) (Undercofler, P.J.,
concurring). Fazekas’ right to relief on the merits is clear.
This prong is satisfied.

As to the issue of the alleged wrong being manifest and
the injunction reasonably suited to abate it [prong 4], it
appears that this prong also is satisfied. As stated above,
Council has attempted to characterize legislative acts as
administrative for the purpose of depriving Fazekas of his
veto power. That end run is the manifest alleged wrong. The
preliminary injunction would return the situation to the sta-
tus quo, reinstating the Versailles police department. This
would abate the wrong and allow Fazekas to pursue the
declaratory judgment and permanent injunction which
would clarify the parties’ legal rights.

As to the prong of immediate and irreparable harm
[prong 1], Fazekas argues that Council’s refusal to recognize
the powers of the mayor, particularly his veto power, consti-
tutes irreparable harm. Fazekas further asserts that the

uncertainty of White Oak’s police authority creates the risk
of civil lawsuits and the risk that arrests could be undone.
Further, Fazekas argues that there is financial harm because
public funds are going to White Oak under the contract,
while at the same time, Versailles police could sue for back
pay for improper furloughs. Additionally, Fazekas asserts
that ongoing cases initiated by the Versailles police may not
progress properly.

In opposition, Council avers that the Borough would be
irreparably harmed if the injunction were granted. Council
fears that an injunction could lead to civil suits for false
arrest because White Oak would not have valid police
authority in Versailles. The Versailles police car was trans-
ferred to White Oak under the contract, so that Versailles
allegedly would have to purchase a new police car, costing
additional funds. The 2009 Versailles budget now does not
cover the wages and other costs for the police department, so
revenue would have to be raised.

For a preliminary injunction to issue, there must be
actual proof of harm, not mere speculation. Reed v.
Harrisburg City Council, 927 A.2d 698, 706 (Pa.Cmwlth.
2007). In Reed, there was no actual proof that there would
be financial harm, but merely speculation about potential
harm; hence, there was no finding of irreparable harm. Id.
at 705-06. In the City of Philadelphia case, there was
irreparable harm when there would have been unquantifi-
able, but nonetheless certain, financial harm. City of
Philadelphia, 922 A.2d at 14. However, the risk of
increased crime attendant to the closure of a police station
was not deemed certain enough to threaten irreparable
harm. West Pittsburgh Partnership v. McNeilly, 840 A.2d
498 (Pa.Cmwlth. 2004).

In a case that arose in Delaware County, the borough
council passed an ordinance restricting access to police
files for reasons of security and confidentiality. As a result,
the mayor no longer had access. The trial court granted a
preliminary injunction because it found both that the
mayor had the duty to assure that the police carried out
their duties, and that the mayor’s ability to fulfill the
duties of her office was irreparably harmed by the lack of
access to the police files and records. Green v. Prospect
Park Borough Council, 46 Pa. D&C 3d 558, 562 (C.P.
Delaware 1987).

Here, Fazekas’ claims of irreparable harm due to risk
of civil litigation and alleged liability for back pay are
speculative at this early date. At this time, the merits of
any prospective lawsuits, let alone the probability that
any such claims will be brought, are wholly unknown.
This is not a case where the mayor’s ability to discharge
his duties is hampered, as in Green. Council has authority
to pass the budget and authority to reduce the police
force. Fazekas’ claim is that Council has subverted his
veto power by guising its contracting activity as an admin-
istrative act when it is in law and in fact a legislative one.
While Council’s subversion of Fazekas’ veto power is
apparent, it does not suffice to constitute irreparable
harm. The standard for granting a preliminary injunction
is high. This prong is not met.

The remaining prong of the preliminary injunction test
concerns the issue of whether greater injury results from
refusing the injunction than from granting it [prong 2]. This
prong also has not been satisfied. Both parties claim that,
depending on whether the injunction is granted or not, civil
actions may be filed, with the Borough carrying serious
financial exposure (through money damages, through fund-
ing the return of the officers and the vehicle, etc.). It is not
clear at this early date whether the greater threat of injury
lies in granting or refusing the injunction.
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An Order follows.

ORDER OF COURT
AND NOW, this 16th day of March, 2009, following

argument and briefing, and in accordance with the forego-
ing Memorandum, it is hereby ORDERED, ADJUDGED
and DECREED that Fazekas’ petition for preliminary
injunction is DENIED. Fazekas’ action for declaratory
judgment shall proceed in accordance with the Rules of
Court.

Jurisdiction is retained by the undersigned.

SO ORDERED.
BY THE COURT:
/s/Wecht, A.J.

1 At the argument date, Council had not yet filed its respon-
sive pleading to Fazekas’ Complaint for Declaratory
Judgment.

Marilyn Conley, Executrix of the
Estate of Ethel B. Shaw v.

St. Barnabas Nursing Home, Inc., et al.
Enforceability of Arbitration Agreement—Power of Attorney

1. Defendant sought to enforce an arbitration agreement
signed by a patient’s daughter, who had power of attorney.
The arbitration agreement contained specific language
relating to the arbitration of medical malpractice claims, and
also contained a provision that signing of the arbitration
agreement was not a requirement for admission or furnish-
ing of services.

2. The Court held that provisions of the statute authoriz-
ing the principal to consent to medical treatment and pursue
medical claims do not support the principal’s authority to
enter into arbitration agreements, partly because when the
agreement represents a waiver of rights, and when the
agreement is signed, a medical claim has presumably not yet
arisen. However, another provision of the statute confers
upon the principal “all other powers that may be delegated
to an agent.” Thus, since the principal (patient) could have
signed the agreement, the daughter had the power to sign on
the patient’s behalf.

3. Plaintiff also asserted that the arbitration agreement
amounted to a contract of adhesion in part because the arbi-
tration rules allow costs to be imposed on the Plaintiff.
However, the Defendant agreed to assume a waiver of any
claims for fees and costs. Moreover, the agreement con-
tained a provision that damages shall be determined accord-
ing to applicable state and federal law, and that the Court
would appoint one or more of the arbitrators.

4. The Court found that the power of attorney authorized
execution of the arbitration agreement, and that the terms
were not unreasonably favorable to the drafter, and, there-
fore, not a contract of adhesion.

(Jana S. Pail)

Peter D. Giglione for Plaintiff.
David J. Berardinelli for Defendant.

No. GD2008-5278. In the Court of Common Pleas of

Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., April 23, 2009—The subject of this Opinion

and Order of Court is a Motion to Compel Arbitration in
nursing home litigation.

Defendants seek to enforce an arbitration agreement
signed by Marilyn Conley who held a Power of Attorney
for her mother, Ethel B. Shaw.1 The arbitration agreement
provides that the resident agrees to arbitrate any claims
arising out of the diagnosis, treatment, or care of the res-
ident by the nursing home with the arbitration proceeding
to be conducted in accordance with the American Health
Lawyers Association (“AHLA”) Alternative Dispute
Resolution Service Rules of Procedure for arbitration.
The arbitration agreement contains a specific provision
stating that the arbitration agreement includes medical
malpractice claims, including whether healthcare servic-
es were unnecessary or were improperly, negligently, or
incompetently rendered or omitted. The agreement con-
tains language stating that the resident understands that
“the execution of this Arbitration Agreement is not a pre-
condition to the furnishing of services to the Resident by
the SBNH.”

In Freeman-Whitted v. Beverly Enterprises-
Pennsylvania, Inc., 156 P.L.J. 360 (2008), I addressed the
issue of whether a power of attorney empowers the hold-
er to execute, on behalf of the principal, an arbitration
agreement that is not a requirement for admission or the
furnishing of services to the principal. In that case, the
nursing home relied on the following: (i) paragraph 2 of
subsection 2.3 of the power of attorney which granted the
power “to authorize my admissions to a medical, nursing,
residential or similar facility and to enter into agreements
for my care”; (ii) 20 Pa.C.S. §5602(a)(8) of the legislation
governing powers of attorney which permits a principal to
empower an agent “to authorize my admission to a med-
ical, nursing, residential or similar facility and to enter
into agreements for my care”; and (iii) 20 Pa.C.S. §5603(h)
which provides for the holder of a power of attorney to
execute any consent or admission forms required by such
facility which are consistent with this paragraph and
enter into agreements for the care of the principal by such
facility.

I ruled that these provisions do not authorize the agent to
execute an arbitration agreement, which was not a condition
to admission, waiving the resident’s right to litigate her
claims through court proceedings. I stated:

While Mr. Owens was authorized to authorize
Ms. Freeman’s admission, the separately exe-
cuted Arbitration Agreement did not involve
Ms. Freeman’s admission. Her admission was
governed by a separate Resident Admissions
Agreement form. Because of the provisions in
the Arbitration Agreement that execution of
this Agreement is not a precondition to admis-
sion or to the furnishing of services to the resi-
dent, the provision in the power of attorney
authorizing Mr. Owens to enter into agreements
for Ms. Freeman’s care did not authorize Mr.
Owens to execute the Arbitration Agreement.

I reach the same result when I look to §5603(h)
which defines the power conferred in
§5602(a)(8). Subsection (h) authorizes the agent
to sign any consent or admission forms
“required” by the facility. This provision does
not authorize an agent to execute an Arbitration
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Agreement that is not required to be executed
as a condition of admission. Id. at 360-61 (foot-
note omitted).

I.
In the present case, the Nursing Home relies on the spec-

ified power in §5602(a)(20) (“to pursue claims and litiga-
tion”) as defined in §5603(s) which reads as follows:2

(s) Power to pursue claims and litigation.–A
power to “pursue claims and litigation” shall
mean that the agent may:

(1) Institute, prosecute, defend, abandon, arbi-
trate, compromise, settle or otherwise dispose
of, and appear for the principal in, any legal
proceedings before any tribunal regarding any
claim relating to the principal or to any proper-
ty interest of the principal.

(2) Collect and receipt for any claim or settle-
ment proceeds; waive or release rights of the
principal; employ and discharge attorneys and
others on such terms (including contingent fee
arrangements) as the agent deems appropriate.

(3) In general, exercise all powers with respect
to claims and litigation that the principal could
if present.

I initially consider the Nursing Home’s reliance on
§5602(a)(20). The waiver of a right to institute court pro-
ceedings for claims that may arise in the future does not con-
stitute the exercise of a power “to pursue claims and litiga-
tion” within the meaning of §5602(a)(20). To the contrary, an
arbitration clause restricts the agent’s power to pursue
claims.

The Nursing Home also relies on the provisions within
§5603(s)(1) stating that the agent may “arbitrate” any claim
relating to the principal and §5603(s)(2) stating that the
agent may waive or release rights of the principal. However,
these provisions are part of a comprehensive list of powers
an agent may exercise for the benefit of the principal in con-
nection with claims and litigation that the agent has chosen
to pursue. As I previously stated, a waiver that restricts the
ability of the agent to pursue future claims against the
Nursing Home does not constitute an exercise of the power
to pursue claims and litigation.

Assume, for example, that an arbitration agreement
included a provision limiting recovery of non-economic
damages to $1,000. The Nursing Home, in seeking to
enforce this provision, would need to raise the same argu-
ment that it is raising in this case: The agent was authorized
to limit recovery of non-economic damages for claims that
have not yet arisen pursuant to the power “to pursue claims
and litigation.” However, a promise–with respect to claims
that have not arisen–to restrict the manner in which the
claim will be pursued is not the exercise of a power “to pur-
sue claims and litigation.” The power to pursue claims
refers to advancing claims which the law recognizes. The
power to pursue litigation refers to engaging in legal pro-
ceedings. An agreement, as to possible future claims,
restricting recovery of non-economic losses to $1,000 does
not advance claims which the law recognizes or constitute
engaging in legal proceedings.

For these reasons, I find that a power of attorney confer-
ring all of the powers referred to in 20 Pa.C.S. §5602 does not
authorize an agent to enter into an arbitration agreement
that is not a requirement for admission or the furnishing of
services to the resident.

II.
Plaintiff next relies on a provision in the Power of

Attorney (paragraph 25) conferring additional powers
beyond those listed in §5602:

25. To do and perform all other matters and
things and transact all business which may be
requisite or proper to effectuate or carry on any
matter or thing appertaining or belonging to
me, with the same power, and to all intents and
purposes, with the same validity as were I per-
sonally present, and I do hereby ratify and con-
firm whatsoever any acts which my said agent
shall and may do by virtue hereof.

I agree with the nursing home that under 20 Pa.C.S.
§5601(a) a power of attorney may confer not only the powers
referred to in §5602(a) but also “all other powers that may be
delegated to an agent.” Thus, under paragraph 25, the agent
is authorized to take any action that the principal could take.3

Since the principal could have signed the arbitration agree-
ment, Ms. Conley was permitted to do so. Thus, I find that
pursuant to paragraph 25 of the Power of Attorney, the resi-
dent’s daughter had the power to sign the arbitration agree-
ment on behalf of the resident.

I next consider plaintiff ’s claim that I should not enforce
the arbitration agreement because it is a contract of adhe-
sion that is substantively unconscionable.4

I will assume that the arbitration clause was a contract
of adhesion. Under Pennsylvania case law, a contract of
adhesion (i.e., procedural unconscionability) will be
enforced unless the party challenging the clause demon-
strates that the terms of the agreement are unreasonably
favorable to the drafter of the agreement. Bayne v. Smith,
965 A.2d 265, 270 (Pa.Super. 2009); Huegel v. Mifflin Const.
Co., Inc., 796 A.2d 350, 357 (Pa.Super. 2002); Todd Heller,
Inc. v. United Parcel Service, Inc., 754 A.2d 689, 700-01
(Pa.Super. 2000).

In this case, the arbitration agreement provides that the
resident’s claims against the Nursing Home arising out of
the diagnosis, treatment, and care of the resident shall be
resolved by arbitration “in accordance with the American
Health Lawyers Association (“AHLA”) Alternative Dispute
Resolution Service Rules of Procedure for arbitration which
are hereby incorporated into this agreement.”

Plaintiff contends that AHLA arbitration is substantive-
ly unconscionable because, according to plaintiff, the rules
of AHLA permit the costs of the arbitration proceedings to
be imposed on the plaintiff. However, the Nursing Home
has agreed to assume full responsibility for fees and costs,
including the waiver of any claims that costs may be
imposed on the loser. Consequently, I need not decide
plaintiff ’s claim that the arbitration agreement is substan-
tively unconscionable because of the possibility that the
arbitrators may require plaintiff to make payments that
would significantly exceed those made through court pro-
ceedings.5 See McNulty v. H&R Block, Inc., 843 A.2d 1267
(Pa.Super. 2004).

Plaintiff also contends that AHLA arbitration is uncon-
scionable because AHLA procedures limit damages that
may be awarded and use a clear and convincing standard
for the award of punitive damages. However, the Nursing
Home concedes that the provision in its arbitration agree-
ment that the damages awarded “shall be determined in
accordance with the provisions of the state or federal law
applicable to a comparable civil action, including any pre-
requisites to, credit against or limitations on, such dam-
ages” trump any provisions to the contrary in the AHLA
rules of procedure.
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Finally, as I will discuss, the AHLA will not be adminis-
tering the arbitration. Because of the AHLA’s lack of
involvement in the arbitration proceedings, at oral argu-
ment (at which a court reporter was present) counsel for
the Nursing Home stated that if plaintiff desired, the arbi-
tration would be governed by Pennsylvania substantive law
and the Pennsylvania Rules of Civil Procedure governing
discovery.

Plaintiff ’s final argument in support of her position that I
should not enforce the arbitration agreement relates to the
appointment of arbitrators.

Both parties agree that the arbitration agreement should
be read as an agreement that the AHLA will administer the
arbitration, including its use of its procedures for selecting
one or more arbitrators. However, the AHLA has altered its
policies so that it now will administer the arbitration of a
consumer healthcare liability claim only if all parties have
agreed in writing to arbitrate the claim after the injury has
occurred.

Plaintiff contends that a court shall not enforce an arbi-
tration clause where the provisions in the arbitration agree-
ment governing the appointment and composition of the
arbitrators cannot be enforced. The Nursing Home, on the
other hand, contends that in this instance the court is
required to appoint one or more arbitrators.

The Nursing Home relies on 42 Pa.C.S. §7305 (applicable
to common law arbitration pursuant to §7342) which reads as
follows:

§7305. Appointment of arbitrators by court

If the agreement to arbitrate prescribes a
method of appointment of arbitrators, the pre-
scribed method shall be followed. In the
absence of a prescribed method or if the pre-
scribed method fails or for any reason cannot
be followed, or when an arbitrator appointed
fails to act or is unable to act and his successor
has not been appointed, the court on applica-
tion of a party shall appoint one or more arbi-
trators. An arbitrator so appointed has all the
powers of an arbitrator specifically named in
the agreement.

I agree with the Nursing Home that this legislation
authorizes (and requires) the court to appoint one or more
arbitrators.6

SUMMARY
A power of attorney that specifically or implicitly author-

izes an agent to perform the powers set forth in §5602(a)
does not authorize the agent to execute an arbitration agree-
ment that is not a requirement for admission or the furnish-
ing of services to the principal. However, a power of attorney
may authorize the agent to exercise additional powers that
are not set forth in §5602(a).

In this case, paragraph 25 of the Power of Attorney
authorized the agent to execute an arbitration agreement
that was not required for admission or the furnishing of
services.

I am enforcing the arbitration agreement, as modified by
the Nursing Home, because the terms are not unreasonably
favorable to the drafter of the agreement.

ORDER OF COURT
On this 23rd day of April, 2009, it is hereby ORDERED

that proceedings in this court are stayed pending arbitra-
tion. If the parties cannot agree on an arbitrator, either
party may file a petition for the appointment of arbitrators
by the court.

BY THE COURT:
/s/Wettick, J.

1 Ms. Conley signed two identical arbitration agreements in
the year 2006. In this Opinion, I will use the term arbitration
agreement.
2 In the Freeman-Whitted litigation, the nursing home did not
rely on these provisions. Consequently, they were not dis-
cussed in my opinion.
3 Unless subsection (e.1) or (e.2) applies, an agent is sub-
ject to the provisions of 20 Pa.C.S. §§5601(c) and 5601(d).
In this case, plaintiff did not make any claim or offer any
evidence with regard to 20 Pa.C.S. §5601(c) (“your agent
must use due care to act for your benefit”) or 20 Pa.C.S.
§5601 (d) (agent will “exercise the powers for the benefit
of the principal”).
4 In my opinion in Fetterman v. ManorCare Health Services,
Inc., GD07-027943, 157 P.L.J. 254 (2009), I rejected the
plaintiff ’s contention that agreements requiring arbitration
of personal injury claims brought by residents of a nursing
home are against public policy.
5 In my opinion in Fetterman v. ManorCare, supra, pursuant
to a severance clause, I severed provisions in the arbitration
agreement that were substantively unconscionable rather
than voiding the entire arbitration agreement.
6 My statements in Fetterman, supra, regarding the court’s
appointment of an arbitrator were made without reference to
42 Pa.C.S. §7305.

Five Star Quality Care, Inc.
d/b/a Overlook Green v.

Joyce Yablonski and
Charles Yablonski

Nursing Home Expense Liability—Duty to Support a Parent
—Indemnification Requirements

1. A son is not contractually bound to pay for his moth-
er’s nursing home care simply because he signed an agree-
ment prepared by the nursing home naming him as a
“Responsible Party” and stating that he will “assist
in/assume” payment.

2. The term “Responsible Party” was not defined in the
agreement. A regulation exists defining that term as one who
makes decisions. The ambiguity of this term, together with
the ambiguous words “assist in/assume,” and the absence of
any clear language such as the term “guarantor” led the
court to find that the agreement did not clearly and unam-
biguously provide that son was obligated to pay for his moth-
er’s expenses.

3. Under 23 Pa.C.S. §4603, certain relatives, including a
child, have the responsibility to care for, or financially
assist, an indigent person. Such a claim requires the con-
sideration of numerous factors by a judge and will be
transferred out of compulsory arbitration to the general
docket.

(Lynn E. MacBeth)
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Robert W. Deer for Plaintiff.
Thomas J. Michael for Defendants.

No. AR 08-016828. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., May 12, 2009—The preliminary objections of

defendant Charles Yablonski seeking dismissal of Counts 2
and 3 of Plaintiff ’s First Amended Complaint are the subject
of this Opinion and Order of Court.

Plaintiff (“Five Star”) operates a private for profit assist-
ed living facility. Defendant Joyce Yablonski is a resident of
the facility. Defendant, Charles Yablonski, is her son.

Five Star has filed an amended three-count complaint.
The first count is a breach of contract claim against the
resident for failure to pay for her care. The second count
is a breach of contract claim against the resident’s son
based on allegations that he signed a provision in the
Resident’s Agreement in which he agreed to make pay-
ments to Five Star for his mother’s care in the event his
mother did not do so. The third count is a petition to
impose liability on the resident’s son for the support and
care of his mother pursuant to the Pennsylvania Support
Law, 23 Pa.C.S. §4603.

I.
I initially consider the claim raised in Count 2 that the son

is contractually obligated to make payments to Five Star for
his mother’s care in the event his mother fails to do so. In
Count 2, Five Star seeks a judgment in the amount of $10,356
plus $87 per day beyond November 1, 2008 in addition to
incidental and ancillary charges.

The mother became a resident of Five Star on or about
August 9, 1999. On this date, she executed a seven-page,
twenty-three paragraph, Resident/Provider Agreement.

The final page also included the following provision
which the son executed:

CO-SIGN, I                  , hereby agree, as the
Resident’s Payor/Responsible Party or Referral
Agency, to assist in/assume the responsibility
for payment of all previously mentioned fees.

Five Star contends that the Agreement’s use of the term
Responsible Party imposes an obligation on the son to make
any payments that the mother has failed to make. This term
is not defined in the Agreement. However, Five Star con-
tends that this is a term of art with a generally accepted
meaning—a responsible party is one who assumes the obli-
gation to pay for the resident’s care if the resident cannot
do so.

This is incorrect. The term responsible party is frequent-
ly used in nursing home agreements, and it has no generally
accepted meaning.

A regulation in Title 28 of the Pennsylvania
Administrative Code (28 Pa. Code §201.24(a)) permits a res-
ident to name a responsible person. The term responsible
person is defined in 28 Pa. Code §201.3 as follows:1

Responsible person—A person who is not an
employe of the facility and is responsible for
making decisions on behalf of the resident.
The person shall be so designated by the resi-
dent or the court and documentation shall be
available on the resident’s clinical record to
this effect. An employe of the facility will be
permitted to be a responsible person only if
appointed the resident’s legal guardian by the
court.

Under this definition, a responsible party is not obligat-
ed to make payments for a Resident’s care; he or she is
responsible only for making decisions on behalf of the
Resident.

There is also federal legislation which has resulted in the
use of the term responsible party in nursing home admission
agreements. For nursing homes certified as eligible for
Medicare or Medicaid reimbursement,2 federal legislation
provides: “With respect to admissions practices, a skilled
nursing facility must…not require a third party guarantee of
payment to the facility as a condition of admission (or expe-
dited admission) to, or continued stay in, the facility.” 42
U.S.C. §1395i-3(c)(5)(A)(ii); 42 U.S.C. §1396r(c)(5)(A)(ii); 42
C.F.R. §483.12(d)(2).3

This federal legislation does not prohibit a nursing
home governed by the legislation from having a third per-
son voluntarily guarantee payments. Nursing homes’
responses to the federal law prohibiting mandatory third-
party guarantees, while allowing voluntarily third-party
guarantees, is described in Katherine C. Pearson, Traps
for the Unwary in Nursing Home Admission Agreements-
Guarantor, Agent or Separate Promisor? 74 Pa.B.A.Q. 139
(October 2003). The author states that the admission
agreements of nursing homes have added signature lines
for a responsible party. Her review of more than twenty
admission agreements from nursing homes in
Pennsylvania revealed that all had signature lines for
responsible party while using language that may confuse
the signing party about the scope of his or her undertaking.
She found that there is no uniformity in the contract lan-
guage and the provisions that nursing homes later seek to
characterize as a voluntary promise to guarantee pay-
ments are at best vague and at worst misleading.4

A relative asked to sign as a responsible party is likely
to view his or her role to be a healthcare decision maker for
the resident once the resident cannot make these decisions.
The relative may also believe that he or she is agreeing to
make payments to the nursing home from the resident’s
funds to which this relative has access, and to complete
paperwork for the resident to obtain government funds for
the nursing home. However, a relative is unlikely to believe
that he or she has agreed to guarantee payments to the
nursing home for the resident’s care in a writing that does
not even use the term guarantor. This is particularly true in
the present case where the provision upon which Five Star
relies states that the son agrees “to assist in/assume the
responsibility for payment of all previously mentioned
fees” (emphasis added). This provision may be reasonably
construed as only imposing an obligation on the son to
make his mother’s funds, to which he has access, available
to the facility.5

If the language of the Agreement had clearly and unam-
biguously provided that a responsible party guarantees the
obligations of the resident to make payments due under the
Agreement, it would be necessary next to consider whether
the son understood that he was assuming this obligation.
However, I need not reach this issue because the language
does not impose an obligation on the son to make payments
due under the Residency Agreement.

II.
I next consider the son’s preliminary objections seeking

dismissal of Count 3 of Plaintiff ’s Complaint—Five Star’s
petition to establish a duty of support under 23 Pa.C.S. §4603
(formerly 62 P.S. §1973).

This legislation provides that certain relatives, including
a child, have the responsibility to care for and maintain or
financially assist an indigent person. This legislation per-
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mits a nursing home caring for an indigent person to bring
a support action against that person’s child for the purpose
of obtaining a court order securing payment for future sup-
port. This legislation also permits a nursing home to bring a
suit in assumpsit against a child of an indigent resident
based on §4603 for reimbursement of sums expended for the
support of the indigent parent. See Presbyterian Medical
Center v. Budd, 832 A.2d 1066, 1075 (Pa.Super. 2003); Savoy
v. Savoy, 641 A.2d 596, 599 (Pa.Super. 1994); and Albert
Einstein Medical Center v. Foreman, 243 A.2d 181, 184
(Pa.Super. 1968).

Plaintiff ’s Amended Complaint alleges that Joyce
Yablonski is an indigent person who cannot pay for care and
services at Five Star as agreed to under the Resident/
Provider Agreement, Charles Yablonski is her son, he has
the financial ability to support his mother, and Five Star
qualifies as a person or organization having an interest in the
care, maintenance, or assistance of Joyce Yablonski. In the
complaint, plaintiff seeks damages of $10,356.60 plus $87.00
per day from November 1, 2008 in addition to incidental and
ancillary charges.

Defendants’ preliminary objections request that this
count be stricken because it fails to set forth facts sufficient
to state a cause of action. I disagree. See Presbyterian
Medical Center v. Budd, 832 A.2d at 1075-77, supra, where
the Court reversed a ruling of the trial court dismissing a
claim of a long-term care nursing facility based on the pro-
visions of §1973 imposing liability on relatives for the sup-
port of indigent persons.

The final issue that I address is the son’s contention
that this matter may not be considered in compulsory arbi-
tration proceedings. I agree. The factors that should be
considered, assuming that the mother is found to be an
indigent person, include the son’s financial ability to make
payments, taking into consideration other persons depend-
ent upon the son for their support; the financial status of
any other children of the mother; and the amount required
for the reasonable support of the mother taking into
account her assets and the benefits available to meet her
needs. The son correctly states that these factors must be
considered by a judge.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 12th day of May, 2009, it is hereby ORDERED

that the preliminary objections of Charles Yablonski seek-
ing dismissal of Count 2 are sustained and that his prelimi-
nary objections to Count 3 are overruled. It is further
ORDERED that this case is transferred to the General
Docket.

BY THE COURT:
/s/Wettick, J.

1 Plaintiffs do not raise and I do not decide whether a facili-
ty governed by 28 Pa. Code §201.3 may use its own definition
of Responsible person.
2 It appears from the record that Five Star is not certified to
receive Medicare or Medicaid reimbursement.
3 However, a facility may require an individual, who has
legal access to the resident’s income or resources avail-
able to pay for care in the facility, to sign a contract, with-
out incurring personal financial liability, to provide pay-
ments to the facility from the resident’s income or
resources.
4 She also questions whether a voluntary agreement to guar-
antee payments is supported by consideration. Pearson, 74

Pa.B.A.Q. at 143.
5 The First Amended Complaint does not allege that the son
misused or otherwise failed to make available to Five Star
money or other property of his mother.

Commonwealth of Pennsylvania v.
Ivan Milton Hale

Motion to Suppress—Brief Stop and Handcuffing Does Not
Constitute Arrest

1. Defendant was convicted of firearms and other offens-
es and sentenced to 5 to 10 years imprisonment.

2. Defendant was a passenger in an automobile that was
lawfully stopped with the consent of the driver. Police
ordered passengers out of the vehicle and handcuffed
Defendant, whom they suspected had an outstanding war-
rant and who was acting suspiciously.

3. While seated on a curb, Defendant attempted to flee
but was overtaken by officers who patted him down and
found a fully loaded .45 caliber firearm located in his front
pants pocket.

4. Defendant asserted that he was under arrest during the
stop, and that such arrest was without probable cause,
requiring suppression of the firearm. The court found that
the Defendant was not under arrest, but was being lawfully
detained so that he could be identified and other information
obtained.

(Lynn E. MacBeth)

Michael W. Streily for the Commonwealth.
Kirk J. Henderson for Defendant.

No. CC200712588. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., February 26, 2009—Appellant was charged
by criminal information filed November 27, 2007 with one
count each of: Person Not To Possess A Firearm, 18 Pa. C.S.
§6105(a)(1) and (b); Carrying Firearm Without A License, 18
Pa. C.S. §6106; and Disorderly Conduct, 18 Pa. C.S.
§5503(a)(1)(2)(3)(4) and (b).

A suppression hearing was held on June 25, 2008, after
which Appellant’s motion to suppress was denied. Appellant
immediately proceeded to a non-jury trial. The Court found
Appellant guilty of all charges and imposed an aggregate
sentence of five (5) to ten (10) years imprisonment.
Appellant filed a timely Notice of Appeal to the Superior
Court of Pennsylvania on July 18, 2008. This timely appeal
follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists a single issue for

appellate review:

1. Appellant alleges that the trial court erred by
denying his motion to suppress maintaining that
he was under arrest when he was handcuffed
and ordered to sit on the curb while the officer
processed others at the scene.
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FINDINGS OF FACT1

On August 13, 2007, Police Officer Daniel Rich, a thir-
teen-year veteran of the McKeesport Police Department,
was working a daylight shift in a uniformed capacity, and in
a marked police vehicle. See Hearing Transcript dated June
25, 2008 at pages 3, 9 and 17 (hereafter “H.T.”) At approxi-
mately 12:18 p.m., Officer Rich was seated in his vehicle in
a parking lot at Grandview and Versailles Avenues when a
vehicle pulled up to the officer’s vehicle. (H.T. 4, 15) The
driver of the vehicle indicated to Officer Rich: (1) that there
was an active warrant out for his son; (2) that he would be
picking up his son in the next few minutes; and, (3) that he
wanted the officer to effectuate a traffic stop of his vehicle
and apprehend his son without the son knowing that the
father had provided the information and cooperation to the
officer. (H.T. 4, 9-10, 15-16) The person also informed
Officer Rich that his son would run if he had the chance.
(H.T. 5, 16)

Officer Rich agreed to do this and followed the vehicle
on Grandview Avenue. (H.T. 17) Shortly thereafter the
vehicle stopped and picked up two individuals who got into
the rear passenger seat of the vehicle. (H.T. 4, 9, 14-16)
Officer Rich had anticipated that only one person was going
to be picked up, and at that juncture did not know which of
the two persons was the son who had the warrant outstand-
ing. (H.T. 14-16)

Nonetheless Officer Rich followed the vehicle and initi-
ated the traffic stop as planned and consented to by the driv-
er of the vehicle. (H.T. 4, 16-17) The officer approached the
driver of the vehicle and requested and obtained his license
and insurance information. (H.T. 5, 10) Officer Rich then
walked back to his vehicle to request additional police assis-
tance. (H.T. 5, 11) As he did so he noticed that Appellant was
nervously looking over his left and right shoulders, which
from the officer’s perception was an attempt to ascertain
the officer’s exact location. (H.T. 5, 11) The officer also
noticed that Appellant had taken off his seat belt in “slow
motion as if for [Officer Rich] not to see it.” (H.T. 5-6, 11-12)
As a consequence of Appellant’s conduct the officer focused
his attention more closely on Appellant, believing that he
was the warrant suspect. (H.T. 6) The officer then noticed
that Appellant had also slightly opened the rear passenger
door. (H.T. 6-7) At that point, concerned for his safety and
the possible flight of a wanted person, Officer Rich
approached the vehicle and got Appellant out of the vehicle.
(H.T. 7, 16-17) Appellant was handcuffed and instructed to
sit on the curb until such time that Officer Rich could deter-
mine who he was and a back-up officer arrived. (H.T. 7, 12,
20) Appellant gratuitously remarked to Officer Rich that the
person he was looking for was on the other side of the vehi-
cle. (H.T. 7)

As Officer Rich walked around to the driver’s side of the
vehicle, Appellant stood up and ran from the area. (H.T. 7,
13) A foot chase over several blocks ensued in which
Officer Rich was assisted by another officer. (H.T. 7-8, 13,
19) During the flight Appellant repeatedly attempted to put
his cuffed hands into his right front pants pocket. (H.T. 7-
8) Appellant was eventually taken to the ground between
two (2) houses at which time he continued to attempt to
reach into his pants pocket. (H.T. 8) Once Appellant was
brought under control he was patted down and a fully
loaded .45 caliber firearm was located in that right front
pants pocket. (H.T. 8) Appellant was thereafter identified
as Ivan Hale by assisting officers, and as having an out-
standing warrant existent. (H.T. 8) Appellant was arrested
and charged with the firearms violation for the .45 caliber
firearm found in his pants pocket, and which is the subject
of this appeal.

DISCUSSION
Appellant claims that he was subject to arrest without

probable cause when he was handcuffed and ordered to sit
on the curb while the officer processed others on the scene,
and as a consequence this Court should have suppressed the
evidence (.45 caliber firearm) subsequently seized by the
officer.

The standard of review of the denial of a suppression
motion is limited to a determination of whether the record
supports the factual findings, and whether the legal con-
clusions are sound. Commonwealth v. Bomar, 826 A.2d
831, 842 (Pa. 2003). The reviewing court may consider the
evidence presented by the Commonwealth as the prevail-
ing party, along with the evidence presented by the
defense that remains uncontradicted when viewed in light
of the record as a whole. Id. Credibility determinations, as
well as the weight afforded a witness’ testimony, which
are supported by the record, are left to the sound discre-
tion of the trial court and will not be reversed, absent an
error of law. Commonwealth v. Bennett, 827 A.2d 469, 475
(Pa.Super. 2003).

Appellant’s claim fails because as a matter of fact and law
Appellant was not arrested until, following his conduct at the
scene and subsequent flight, he was apprehended and the .45
caliber firearm recovered from his person. Prior to that
point Appellant was the passenger in a lawfully stopped
vehicle, who was taken from the car and subject to a investi-
gatory stop based on the suspicious and dangerous conduct
he exhibited at the scene of the vehicle stop. See generally
Terry v. Ohio, 392 U.S. 1 (1968), Commonwealth v. Hicks, 253
A.2d 276 (Pa. 1969).

The police officer’s actions regarding Appellant were
authorized under the rationale set forth in Commonwealth v.
Brown, 654 A.2d 1096 (Pa.Super. 1995), wherein the court
stated,

Because the potential danger to police increas-
es, rather than diminishes, when passengers are
present in a car, and because the safest and,
therefore, most appropriate method of mitigat-
ing that danger is to order the passengers to exit
the vehicle so that they remain in full view of
the officer, we hold today that police may
request both drivers and their passengers to
alight from a lawfully stopped car without rea-
sonable suspicion that criminal activity is afoot.
Our conclusion is grounded in the sound ration-
ale of Mimms II which balanced the important
interest in the safety of law enforcement offi-
cials against the de minimus intrusion to the
occupants of the lawfully stopped car. We
believe the Fourth Amendment is not violated
by such a rule.

Brown, 654 A.2d at 1102 (citing Pennsylvania v. Mimms, 434
U.S. 106 (1977), see also: Commonwealth v. Pratt, 930 A.2d
561, 569 (Pa.Super. 2007); Commonwealth v. Rodriguez, 695
A.2d 864, 868-869 (Pa.Super. 1997).

In this instance Officer Rich lawfully stopped the vehicle
in which Appellant was a backseat passenger based on the
consent of the driver of the vehicle, and the presumptively
accurate information from the driver that his son had an
active warrant existent. Brown, 654 A.2d at 1102.

Appellant apparently does not challenge the legality of
the stop nor the principle set forth in Brown. Rather, he chal-
lenges the post stop conduct of Officer Rich in removing
Appellant from the vehicle, handcuffing him, and ordering
him to sit on the curb while he ascertained the identity of
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Appellant and others in the vehicle. This precise claim fails
by virtue of the facts of this case and applicable law as sent
forth in Brown.

Beyond the authorization provided by Brown, the cir-
cumstances and Appellant’s conduct once the vehicle was
stopped provided the basis for an investigative detention.
See Commonwealth v. Dennis, 432 A.2d 79, 82 (Pa.Super.
1981) (a brief stop of a suspicious individual in order to
determine his identity or to maintain the status quo
momentarily while obtaining more information may be rea-
sonable in light of the facts known to the officer at the
time). At that juncture: (1) Officer Rich reasonably
believed that at least one of the two back seat passengers
had an outstanding warrant existent (H.T. 14-16); (2)
Appellant was nervously looking over his left and right
shoulders attempting to ascertain the exact location of the
officer (H.T. 5, 11); (3) Appellant had taken off his seat
restraint in slow motion as if for officer Rich not to see it
(H.T. 5-6, 11-12); (4) Appellant had also slightly opened the
rear passenger door (H.T. 6-7); and, (5) Officer Rich rea-
sonably believed that the wanted person would flee (H.T. 5,
16). See Commonwealth v. White, 516 A.2d 1211, 1215
(Pa.Super. 1986) (a police officer who lacks the precise
level of information necessary for probable cause is not
required to simply shrug his shoulders and allow a crime to
occur or a criminal to escape).

An analogous circumstance arose in Commonwealth v.
Rosas, 875 A.2d 341, 344 (Pa.Super. 2005) where a state
trooper made a vehicle stop for a speeding violation. While
conducting a license check of Rosas the trooper became
concerned as to the true identity of Rosas, and the possi-
bility that Rosas may have been a deported felon wanted
for immigration violations. Rosas, 875 A.2d at 344-345. The
trooper ordered Rosas out of the vehicle, placed him in
handcuffs, and informed Rosas that he was being detained
until he could be positively identified. Rosas, 875 A.2d at
345-346. The Rosas court stated with presently applicable
acumen,

While we acknowledge that Trooper Henneman
ordered Rosas out of the car and placed him in
handcuffs, such facts, by themselves, do not
support the conclusion that Rosas was under
arrest. It is well established that when an offi-
cer detains a vehicle for violation of a traffic
law, it is inherently reasonable that he or she be
concerned with safety and, as a result, may
order the occupants of the vehicle to alight from
the car. Furthermore, for their safety police
officers may handcuff individuals during an
investigative detention. In addition, it must be
remembered that every traffic stop and every
Terry stop involves a stop and period of time
during which the suspect is not free to go but is
subject to the control of the police officer
detaining him. In fact, it is worth noting that
Trooper Henneman’s testimony supports our
conclusion that Rosas was not under arrest as
Trooper Henneman noted it was his intention to
detain Rosas until he could actually find out if
this was actually him.

Rosas, 875 A.2d at 348 (citations and quotations omitted).

Here Officer Rich’s conduct was reasonable in light of the
information known to him and the Appellant’s conduct at the
scene of the vehicle stop. Consequently it was authorized by
both state and federal law as set forth herein, and
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence

imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 26, 2009

1 As the trier of fact, the trial judge, while passing on the
credibility of witnesses, is free to believe all, part, or none of
the evidence. Commonwealth v. Zingarelli, 839 A.2d 1064,
1069 (Pa. Super. 2003).

Commonwealth of Pennsylvania v.
Bruce Proctor

Withdrawal of Guilty Plea—Coordinate Jurisdiction

1. Defendant initially entered into a negotiated plea
agreement whereby he pled guilty in all five (5) cases pend-
ing against him. He was sentenced to an aggregate sentence
of 5 to 10 years imprisonment. Just eight days later,
Defendant filed a pro se motion to withdraw his plea. Judge
O’Toole granted the motion without hearing on the merits.

2. The Commonwealth filed a Motion to Reconsider,
which was granted. The matter was then scheduled for hear-
ing to consider Defendant’s motion to withdraw his plea. In
the interim, Judge O’Toole was transferred to Orphan’s
Court, and the case was transferred to Judge Borkowski.

3. Judge Borkowski then held a hearing and denied the
motion. Further, the Court reinstated the original sentence
imposed by Judge O’Toole.

3. Defendant argued that the Court lacked jurisdiction to
reconsider the decision of Judge O’Toole granting
Defendant’s motion to withdraw, due to the coordinate juris-
diction rule.

4. The coordinate jurisdiction rule prevents judges in
coordinate jurisdictions from reconsidering and overruling
each other’s decisions. However, in this case, Judge O’Toole
had not yet ruled on the merits prior to his transfer to
Orphan’s Court. Thus, the Court did have jurisdiction to
reconsider withdrawal of the plea.

(Jana S. Pail)

Ted Dutkowski for the Commonwealth.
Frank C. Walker, II for Defendant.

CC200507847, 200413456, 200318202, 200306486, 200406354.
In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.

OPINION
RELEVANT PROCEDURAL AND FACTUAL HISTORY
Borkowski, J., April 13, 2009—On March 7, 2007,

Appellant entered a negotiated guilty plea at the above-ref-
erenced cases. Pursuant to the agreement, the Honorable
Lawrence J. O’Toole sentenced Appellant to an aggregate
sentence of five (5) to ten (10) years imprisonment in
exchange for Appellant’s guilty plea to the charges in all
five cases.
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On March 15, 2007, Appellant filed a pro se Motion to
Withdraw Guilty Plea. On March 19, 2007, Appellant’s prior
counsel filed a Motion to Withdraw Guilty Plea and a Motion
to Withdraw as Counsel. Judge O’Toole entered an Order
dated May 8, 2007 which granted the motion to withdraw the
guilty plea, and a separate Order, which granted counsel’s
motion to withdraw representation.

On May 22, 2007, the Commonwealth filed a Motion to
Reconsider requesting that the court vacate its order grant-
ing the motion to withdraw the plea, and to schedule a hear-
ing. Judge O’Toole granted the motion for reconsideration
and scheduled a hearing to consider Appellant’s motion to
withdraw the plea.1

On March 20, 2008, this Court held a hearing on the
motion to withdraw the plea.2 After taking the matter under
advisement, this Court entered an Order on April 14, 2008,
which vacated Judge O’Toole’s May 8, 2007 Order, and
denied Appellant’s motion to withdraw the guilty plea. On
April 24, 2008, this Court entered a clarifying Order direct-
ing that the sentence imposed by Judge O’Toole on March 7,
2007, was reinstated pursuant to this Court’s Order of April
14, 2008.

Appellant filed a timely Notice of Appeal to the Superior
Court of Pennsylvania. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises two issues within his concise statement:

I. The Court imposed an illegal sentence, after
Appellant was permitted to withdraw his guilty
plea.

II. The Court lacked jurisdiction to reconsider
an issue previously decided by a court of coor-
dinate jurisdiction.

DISCUSSION
I.

The Appellant claims that the sentence imposed was ille-
gal because this Court did not have jurisdiction to reinstate
the sentence originally imposed, after Judge O’Toole had
granted Appellant’s motion to withdraw his guilty plea.

The crux of this claim is that this Court did not have
jurisdiction to reconsider the Motion to Withdraw the Guilty
Plea. Thus, Appellant claims that this Court did not there-
after have jurisdiction to reinstate the original sentence
imposed by Judge O’Toole. As will be discussed in Issue II,
this Court did have jurisdiction to reconsider the motion to
withdraw the plea. Consequently once this court denied
Appellant’s motion, this Court properly reinstated the orig-
inal sentence.

Since this Court did have jurisdiction to reconsider the
motion and to reinstate the sentence, this claim is without
merit.

II.
The Appellant claims that this court lacked jurisdiction to

reconsider an issue previously determined by a court of
coordinate jurisdiction.

The coordinate jurisdiction rule prevents judges of coor-
dinate jurisdiction sitting from reconsidering and overrul-
ing each other’s decisions. Commonwealth v. Starr, 664
A.2d 1326, 1331 (1995). Specifically, the Court in Starr held
that prior rulings of an appellate court may not be over-
turned on remand to the trial court; on second appeal, a
panel of the appellate court may not alter resolution of
legal questions previously decided by another panel of that
same appellate court; and upon transfer of a matter
between trial judges of the same jurisdiction, the transfer-
ee trial court may not alter the resolution of a legal ques-

tion previously decided by the transferor trial court.
Commonwealth v. Starr, 664 A. at 1331.

Appellant claims that this Court, in reconsidering the
motion and denying his request to withdraw the guilty plea,
essentially altered a decision previously made by Judge
O’Toole who had permitted him to withdraw his plea.
Appellant’s reliance on Starr is misplaced.

Initially, this Court points out that it was Judge O’Toole
who granted the Commonwealth’s motion to reconsider and
scheduled a hearing on Appellant’s motion to withdraw his
plea. Thereafter, Judge O’Toole’s cases were reassigned to
this Court when he was transferred to Orphan’s Court. Thus,
this Court did not initially grant the Commonwealth’s motion
to reconsider; Judge O’Toole granted the motion for recon-
sideration.

Moreover, Starr applies to legal questions that have
been litigated and disposed of on the merits. In this case,
Judge O’Toole initially granted Appellant’s motion to with-
draw the plea after imposition of sentence without conduct-
ing an evidentiary hearing. The granting of the Motion to
Reconsider obviously contemplated a hearing on the mer-
its. The issue had not been litigated and the Commonwealth
never had an opportunity to be heard on the merits. This
was especially important given the procedural posture of
the case, and clearly falls outside the dictates of Starr.
Commonwealth v. Starr, 664 A. at 1331; see also
Commonwealth v. Yager, 685 A.2d 1000, 1004 (Pa.Super.
1996)(defendant required to establish manifest injustice
when requesting to withdraw a guilty plea after sentence
has been imposed).

Consequently, this Court was correct in its determination
that it had proper jurisdiction to consider the motion to with-
draw the guilty plea, after Judge O’Toole had granted the
Commonwealth’s request for reconsideration.

CONCLUSION
For the aforementioned reasons, this Court’s denial of

Appellant’s Motion to Withdraw Guilty Plea should be
affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 13, 2009

1 Judge O’Toole scheduled the hearing without entering an
Order of record.
2 Judge O’Toole was transferred to Orphan’s Court and this
Court assumed his docket of cases.

Commonwealth of Pennsylvania v.
Shawn Graham

Motion to Reconsider—Person Not to Possess Firearms—
Operability of Firearm

Defendant’s acquittal was rescinded by the court
because, on reconsideration, he raised Commonwealth v.
Stevenson, 894 A.2d 759 (Pa.Super. 2006) which holds that in
order to sustain a conviction under the Persons Not to
Possess Firearms statute, the firearm in question must have
been operable or capable of being converted into an object
that could fire a shot. This case contravened the holding in
the Federal Court decision United States v. Rivera, 415 F3d
284 (2d Cir. 2005) which previously controlled and was the
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basis for the acquittal because the court had found that
Defendant’s firearm could be inoperable.

(Lynn E. MacBeth)

Matthew Robinowitz for the Commonwealth.
Jason Elliot Nard and Robert W. Deer for Defendant.

No. CC200707452. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., February 27, 2009—This matter comes before

the Court on Defendant’s Motion to Reconsider this Court’s
Opinion and Order filed January 23rd, 2009. Defendant
Graham is charged with the offense of Person Not to Possess
Firearms, 18 Pa.CS §6105. Following a nonjury trial, counsel
for defendant moved for a judgment of acquittal on the basis
that the firearm was inoperable, and, therefore, could not
form the basis for a prosecution.

In its opinion and order this Court found that the firearm,
in fact, was inoperable, but based on the Federal Court deci-
sion in United States v. Rivera, 415 F.3rd 284 (2d Cir. 2005),
it would still be admissible to support the prosecution.

In his motion to reconsider, Defendant cites
Commonwealth v. Stevenson, 894 A.2nd 759 (Pa.Super. 2006)
wherein the Superior Court held that in order to sustain a
conviction under the above statute, the firearm in question
must have been operable or capable of being converted into
an object that could fire a shot. Moreover, the Court went on
to say that it might be considered operable if a damaged part
were readily repairable. In lieu of this and the fact that the
Court already determined the firearm could be inoperable,
this Court is of the opinion that it is bound by the Stevenson
case cited above and therefore enters the following:

ORDER
NOW, this 27th day of February, 2009, upon consideration

of Defendant’s Motion to Reconsider and the foregoing opin-
ion, it is the ORDER of this Court that this Court’s Order of
January 23, 2009 shall be and is hereby RESCINDED and
the Motion For Judgment of Acquittal GRANTED.

BY THE COURT:
/s/Reilly, S.J.
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George R. Rhodes and Sharon L. Leech v.
Zoning Hearing Board of Aspinwall and

W. Preston Germain, et ux. and
Cassique Properties, L.P.

Reversal of Zoning Board—Dimensional Variance—
Self-Inflicted Hardship

1. Parties to a prospective purchase of land sought dimen-
sional variance to construct a larger home than currently
permitted under the zoning ordinance. The zoning board
granted the variance.

2. Adjoining property owners appealed to the Court of
Common Pleas. The court reversed the zoning board’s grant-
ing of the variance because the application did not meet the
requirements of the Municipalities Planning Code.

3. The owner of the small lot created the lot as part of a
subdivision. The hardship is self-inflicted. The law does not
permit a developer to subdivide its land and then make a
subsequent claim for a variance because a remnant of that
land does not conform with a zoning ordinance. Further, the
property can be developed in conformance with the ordi-
nance as it was admitted that a sixteen feet wide home could
be constructed on the property and other dwellings in
Aspinwall are narrower than sixteen feet.

(Jana S. Pail)

Frank Kosir, Jr. for George R. Rhodes and Sharon L. Leech.
Andrew F. Szefi for Zoning Hearing Board of the Borough of
Aspinwall.
Jonathan M. Kamin for W. Preston Germain and Judith F.
Germain and Cassique Properties, L.P.

No. SA 08-1006. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., January 28, 2009—This appeal arises from the

decision of the Zoning Hearing Board of the Borough of
Aspinwall (“Board”) dealing with a narrow vacant residential
lot located at the corner of Center Avenue and Alley D in the
Borough of Aspinwall, Allegheny County, Pennsylvania.
Intervenors W. Preston and Judith F. German (“the
Germains”), own the Property which is located in the AR-3
(Single and Multiple Family) Zoning District in the Borough of
Aspinwall. The Germains have entered into an agreement of
sale with Intervenor Cassique Properties, LP (“Cassique”) to
sell them their portion of the Property upon obtaining a
dimensional variance. George Ross Rhodes and Sharon L.
Leech, (“Appellants”), reside at and own 308 Center Avenue,
a lot located immediately north of the Germains’ Property.
The Germains took title of the Property in 1989 at which time
it contained a single family residence and a garage. In 1990,
they subdivided it into the Germain Plan of Lots. One of these
parcels is 308 Center Avenue, the single family residence
owned by the Appellants. The other parcel belongs to the
Germains and is the subject of this variance Application. On
June 2, 2008, Cassique submitted an Application seeking vari-
ances from two sections of the Aspinwall Borough Zoning
Ordinance (“Ordinance”) so they could construct a larger sin-
gle family residence than is permitted under the existing set-
back requirements under the Ordinance. Specifically, they
sought a dimensional variance from §27-305(4)(B)(2)
(“Minimum Yard Requirements”) to reduce the minimum
side yard setback requirement for the southern side yard from
10 feet to two and one half feet and a variance from §27-
305(4)(C) (“Maximum Lot Coverage”) to increase the maxi-
mum permitted lot coverage for the proposed structure from

50% to 53%. After hearings on June 26, 2008 and July 31, 2008,
the Board granted Cassique’s variance request subject to cer-
tain conditions. The Appellants have filed the instant Appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars
Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning
Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).

The Appellants claim that Cassique failed to satisfy the
requirements for a variance. The standards for granting a
variance are set forth in the Municipalities Planning Code
(“MPC”) 53 P.S. §10910.2(a). An applicant must establish:

1. that there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. that because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. that the unnecessary hardship has not been cre-
ated by the applicant;

4. that the variance is not detrimental to the public
welfare; and

5. that the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

The Board improperly granted Cassique’s variance
request. The Court finds that Cassique failed to satisfy the con-
ditions required by the MPC. Any hardship suffered by
Cassique was self-inflicted. The courts have held that in cases
where hardship is established, a variance will not be granted if
that hardship was self-inflicted. Appletree Land Development
v. Zoning Hearing Board of York Township, 834 A.2d 1214, 1218
(Pa.Cmwlth. 2003). In this case, when the Germains subdivid-
ed the Property in 1990, they created two parcels. It is well
established that the law does not permit a developer to subdi-
vide its land and then make a subsequent claim for a variance
because a remnant of that land does not conform with a zoning
ordinance. Carman v. Zoning Bd. of Adjustment of City of
Philadelphia and City of Philadelphia and Cottage Glen
Developers, Inc., 638 A.2d 365, 369 (Pa.Cmwlth. 1994). The
Commonwealth Court has found that “If [an] owner subdivides
the smaller lot from the larger lot, then the ‘hardship’ is self-
inflicted.” West Goshen Township v. Crater, 538 A.2d 952, 956
(Pa.Cmwlth. 1988). The evidence establishes that the Property
can be developed in conformance with the Ordinance. At the
Board’s hearing, a representative from Cassique testified that
a sixteen feet wide home could be constructed on the Property.
Further, the evidence shows that other dwellings in Aspinwall
are narrower than sixteen feet.

Based upon the foregoing, there are no facts in this case
to support the granting of a dimensional variance. Therefore,
the Board’s decision is reversed.

ORDER OF COURT
AND NOW, this 3rd day of 2009, based upon the foregoing

Opinion, the decision of the Zoning Hearing Board of the
Borough of Aspinwall is reversed and the appeal is sustained.

BY THE COURT:
/s/James, J.
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Connie LeGrand v.
The Sports and Exhibition Authority
of Pittsburgh and Allegheny County
a/k/a City of Pittsburgh Sports and

Exhibition Authority and
Pittsburgh Pirates Baseball Club, Inc.

Amendment of Caption—Statute of Limitations—Notice of
Suit

1. Plaintiff initiated suit within statute of limitations and
served all defendants timely, in premises liability suit aris-
ing out of slip and fall at Pirates baseball stadium. Pirates
filed preliminary objections and, with consent of plaintiff, all
claims based on credit damage (caused by unpaid medical
bills) against Pirates were dismissed. Plaintiff agreed to dis-
missal, in part, because defendants had not disclosed a lease
and maintenance agreement between them.

2. Authority admitted ownership of stadium, but denied
liability on basis that lease with Pirates made Pirates sole
entity responsible for maintenance and upkeep of stadium.
Court acknowledged that unless authority maintained con-
trol of the stadium, the lease could be a complete defense to
plaintiff ’s claims.

3. Court denied Authority’s motion for judgment on the
pleadings, and granted leave to plaintiff to amend complaint
and join Pirates back into the case, without the “credit dam-
age” allegation. Pirates faced no prejudice in being joined
back into the suit; they were already on notice of the suit
within the statute of limitations, and were represented by the
same counsel as the Authority.

4. Earlier grant of preliminary objections was intended
to dismiss claim of “credit damages.” All other theories of
liability asserted against the Authority would have also
been properly asserted against Pirates. Leave to amend at
the time of preliminary objections would have been proper
and customary, and permitting leave to amend at later
motion for judgment on the pleadings did not undermine
court order on preliminary objections or violate coordinate
jurisdiction rule.

5. Amendments to pleadings are to be liberally granted,
particularly if amendment is necessary to prevent manifest
injustice. Plaintiff had no reason to know of the unrecorded
lease to which only defendants were privy. Leave to amend
is justified by the manifest injustice plaintiff would suffer if
not permitted to amend.

(Elizabeth F. Collura)

Leonard A. Grence for Plaintiff.
Stephen M. Houghton and J. Brian Lynn for for Defendants.

No. GD 04-18660. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., March 23, 2009—This case presents issues of

inept pleading, and sharp practice. The case is a slip and fall
that Plaintiff, Connie LeGrand, (“LeGrand”) claims she suf-
fered while at a Pittsburgh Pirates baseball game in PNC
Park on August 15, 2002. She alleges that a slippery steel
plate on the floor in the Stadium caused her to fall and suf-
fer injury. She initiated suit by means of a Praecipe for Writ
of Summons on August 13, 2004. She was ruled to file a

Complaint, and did so on April 28, 2008. In it she named as
Defendants, Pittsburgh Pirates Baseball Club, Inc.,
(“Pirates”), and the Sports and Exhibition Authority of
Pittsburgh, (“Authority”), and recited a series of negligent
acts and damages resulting therefrom. One of these allega-
tions is that she incurred substantial medical expense, which
she could not pay, and as a result suffered “credit damage.”

Counsel for the Pirates, who is also counsel for the
Authority, filed Preliminary Objections on May 14, 2008, on
behalf of the Pirates only. On June 12, 2008, my colleague,
the Honorable Robert J. Colville sustained those
Preliminary Objections by an Order that read “(T)he
Pittsburgh Pirates Baseball Club, Inc. is dismissed with
prejudice, and all claims based on credit damage to Plaintiff
are stricken.”

Thereafter, the Authority, on June 27, 2008, filed an
Answer and New Matter to the Complaint. There it admits
that it is the owner of PNC Park, (Para. 3 of Complaint), but
denies any obligation for maintenance, and asserts in New
Matter that it has a contract with the Pirates for mainte-
nance, and upkeep, and attached that contract. (New Matter,
para. 46, and Exhibit A to Answer and New Matter).

On August 15, 2008 the Authority filed a Motion for
Judgment on the Pleadings asserting that contract. On
October 6, 2008, I heard argument on that Motion for
Judgment on the Pleadings, but deferred ruling at that time.

Counsel for LeGrand then sought to join the Pirates as a
Defendant by Motion filed October 2, 2008. In that Motion,
he states that he agreed to the dismissal of the Pirates on
Preliminary Objections because he did not know of the lease.
Now, that he knew of the lease, via the Answer, he wanted to
bring the Pirates back into the case. (Para. 3 of the Motion to
Join Defendant). My colleague Senior Judge R. Stanton
Wettick DENIED that Motion, and stated in his Order of
November 21, 2008, that the claims LeGrand was seeking to
raise were “barred by the Statute of Limitations.”

Initially, since the Colville Order only deals with the alle-
gation of injury to LeGrand’s credit, one would think that the
other allegations remain. The Complaint, however, while
captioned with both the Pirates and the Authority as
Defendants, makes no specific allegation against the Pirates,
and avers that the Authority owns and operates the ball park
(Para. 2 of Complaint), and is ultimately responsible for
upkeep and maintenance of the facility. (Para. 3 of
Complaint). Counsel, therefore, asserted Preliminary
Objections on behalf of the Pirates, and indeed prepared
himself the Order signed by Judge Colville with the “credit
damage” language. The Order contained no handwritten
interlineations from Judge Colville himself, and the “credit
damage” appears in paragraph 36 of the Complaint. It is also
clear that no Preliminary Objection was raised on behalf of
the Authority.

On first reading the file, I was surprised that Judge
Colville did not permit LeGrand to amend the Complaint to
simply assert against the Pirates, in a separate count, all the
allegations made against the Authority. The Pirates were
already in the caption, and alternate pleading is well recog-
nized, and permissible. I later gleaned from the file that
apparently LeGrand’s counsel agreed to the dismissal of the
Pirates because in his later Motion to add the Pirates as a
defendant (after the Lease was made known, and the
Authority had disclosed its defense) he stated “without evi-
dence of the Pittsburgh Pirates liability, Plaintiff agreed to
remove them from the lawsuit.” Obviously, he did not know
of the lease, but why state he had no evidence of liability. The
event happened at PNC Park at a Pirates game. He certain-
ly had evidence of someone’s liability, and discovery would
have disclosed whom. Thus, his failure to seek leave to
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amend, which is commonly granted at Preliminary
Objections, was an egregious oversight. Where and how did
he get the idea that the Pirates had no liability. From oppos-
ing counsel?

The issue presented, therefore, is whether, under the
circumstances here, such a lease can put LeGrand out of
Court. Stated another way, how much knowledge of the
inner workings of a business enterprise must a Plaintiff
know before filing suit? Here, Counsel for both Defendants,
both of whom he represents, has said there is no claim
against the Pirates, and after the Statute of Limitations has
run, says the only claim LeGrand has is against the Pirates,
and not the Authority. Counsel for LeGrand, by inept plead-
ing, and general naiveté has contributed to the Catch-22 in
which he finds himself. The lease may be a complete
defense to the Authority unless it has retained some control
over access to public ways. See, Jones v. Levin, 920 A.2d
451 (Pa.Super. 2007). Jones directs that entry of summary
judgment is not appropriate when an issue of fact exists as
to whether an owner of land exercises control over the
property. An owner of the property can be liable for
injuries under the public use exception to limitation of lia-
bility of owners/landlords for injuries to another if the
premises are leased for the purpose of involving admission
of the public and the Landlord has failed to inspect for or
repair dangerous conditions prior to transferring posses-
sion to the tenant. This exception may apply here once dis-
covery is permitted.

In my view, the appropriate solution here is to permit
amendment of the Complaint so as to allow LeGrand to be
heard. I rely on the standard principle that amendments to
pleadings are to be liberally granted and indeed, may be
granted at trial. See, R.C.P. 1033. Connor v. Allegheny
General Hospital, 461 A.2d 600 (Pa. 1983). In Connor, the
Plaintiffs sought to amend their complaint by adding anoth-
er allegation about negligence. The Pennsylvania Supreme
Court determined that the proposed amendment merely
added another allegation of negligence and therefore did
not change the original cause of action. Thus, it did not prej-
udice the Defendant. Specifically, the Supreme Court held
that “(I)n view of the policy that the right to amend should
be liberally granted, and in view of the fact that the amend-
ment in this case would not have worked a prejudice against
appellee (Defendant), it was an abuse of discretion for the
trial court to refuse the proposed amendment, and it was
error for the Superior Court to uphold the trial court’s
action.” Id. at 602-603.

The coordinate jurisdiction rule is also involved. That
rule stands for the proposition that “a judge may not lightly
overrule the prior decision of another judge of the same
court.” Gerrow v. John Royle & Sons, 813 A.2d 778 (Pa.
2002). However, this rule is not absolute. In circumstances
where application of the rule would create a “manifest injus-
tice” if followed, deviation from it is appropriate, and even
permitted. Bednar v. Dana Corp., 962 A.2d 1232 (Pa.Super.
2008). In reviewing the facts here, I find that a clear injus-
tice would result if LeGrand is not permitted to amend.
Therefore, I find that under the exception to the “coordinate
jurisdiction” rule, I am within my discretion to permit the
Plaintiff to amend her complaint to specifically add a count
against the Pirates to the complaint allegations, but without
the “credit damage” allegation. While Defense counsel did
an excellent job of pleading both sides of the issue, justice
requires the result here.

The factors that justify my finding are:

1. Counsel for the Authority is also Counsel for the
Pirates;

2. Neither of the Defendants is prejudiced, as they
were put on notice of the action and the facts there-
of when they were served1; and

3. The Plaintiff had no reason to know of the exis-
tence of the lease (an unrecorded instrument) to
which only the Defendants were privy.

The principles set forth in Connor, as well as the liberal
rules regarding amendments (Rule 1033), to the within mat-
ter, clearly require that LeGrand be permitted to Amend her
complaint. Therefore, for the reasons set forth above, the
Authority’s Motion for Judgment on the Pleadings is
DENIED, and LeGrand is given leave to amend her
Complaint within 30 days.

BY THE COURT:
/s/O’Reilly, J.

Dated: March 23, 2009

1 It is well known that the Rules of Civil Procedure are to be
“liberally construed” so long as the deviation “does not
affect the substantial rights of the parties” involved. See Pa.
R.C.P. 126 and McCreesh v. City of Philadelphia, 888 A.2d
664 (Pa. 2005).

Wells Fargo Bank, NA as Trustee v.
George Janosik and Lynn Janosik

Foreclosure—Standing to Bring Mortgage Foreclosure
Action—Interest in Real Property

1. Plaintiff (asserted mortgagee) had no standing to bring
foreclosure action on defendants’ home when the mortgage
had not yet been assigned to plaintiff at the time it com-
menced the action.

2. Mortgage was assigned to plaintiff after it began fore-
closure action, however the assignment does not relate back
to the initial filing of the foreclosure complaint. A plaintiff in
a foreclosure action must possess a right to the property at
the time the action is commenced.

3. Because the mortgage was assigned to the plaintiff fif-
teen (15) days after the mortgage complaint was filed, defen-
dants were entitled to summary judgment on the basis that
plaintiff had no standing to pursue foreclosure.

4. Plaintiff was permitted leave to re-file and begin the
process again.

(Elizabeth F. Collura)

Daniel J. Mancini for Wells Fargo Bank, NA.
Eileen D. Yacknin for Lynn Janosik.
Robert S. Adams for George Janosik.

No. G.D. 08-2561. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., March 23, 2009—This matter came before me

on the General Argument List of December 10, 2008. At that
time, I held Argument on the Motion for Summary Judgment
filed by the Plaintiff, Wells Fargo Bank, NA, as Trustee
(“Wells Fargo”). One of the Defendants, Lynn Janosik
(“Lynn”), filed a Brief in Opposition, and argued before me
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that Wells Fargo lacked standing to commence the within
mortgage foreclosure action. Specifically, she contends that
at the time of the filing of the Complaint in Mortgage
Foreclosure on February 7, 2008 Wells Fargo was not the
mortgagee. Rather, Lynn argued that it did not become the
purported holder until the Assignment from the original
holder, Argent Mortgage Company, LLC, on February 22,
2008, and which was recorded on March 6, 2008. In support
of this position, Lynn relies on Wells Fargo’s Exhibits that
are part of its Motion. Indeed, Exhibit “C” is the Assignment
of Mortgage of February 22, 2008 from Argent Mortgage
Company, LLC to Wells Fargo that indicates that it was
recorded on March 6, 2008.1

At the conclusion of the Argument, I permitted Counsel
for Wells Fargo additional time to obtain documentation to
refute Lynn’s contention. By letter dated January 27, 2009,
Lynn’s Attorney advised that Wells Fargo’s Counsel was
unable to provide additional documentation that would sup-
port its claim that it had standing to initiate the suit. Counsel
was copied on that letter, and I received no other written cor-
respondence from him that refuted the contents of Lynn’s
Counsel’s letter. Therefore, I can now render a decision on
Wells Fargo’s Motion for Summary Judgment.

I. Facts and Background
Wells Fargo initiated the within action on February 7,

2008 by filing a Complaint in Mortgage Foreclosure.
Paragraph 3 of the Complaint alleges as follows:

3. On or about, July 7, 2004, George Janosik
and Lynn Janosik borrowed $195,000.00 and in the
enforcement of said debt executed and delivered a
mortgage upon the premises hereinafter described
to the lender Argent Mortgage Company LLC, this
mortgage is recorded in the Office of the Recorder
of Deeds of Allegheny County in Mortgage Record
Book 28372, Page 82. The Note and Mortgage are
attached and labeled Exhibits “A” and “B.” This
mortgage is incorporated herein by reference in
accordance with Pa. R.C.P. 1019(g). Your Plaintiff,
Wells Fargo Bank NA as Trustee is now the current
owner of said mortgage, and the assignment evi-
dencing this ownership will be sent for recording at
a later date.

(Emphasis Supplied).

The Docket reveals, inter alia, that on July 24, 2008, Lynn
filed Preliminary Objections. However, those Preliminary
Objections were rendered moot by the filing of an Amended
Complaint on July 31, 2008 by Wells Fargo. The most note-
worthy change was to Paragraph 3, which was identical to
the original Paragraph noted about, except that the last sen-
tence was changed as follows: “Your plaintiff, Wells Fargo
Bank NA as Trustee is now the current owner of said mort-
gage at Instrument #: 2008-18760, attached and labeled
Exhibit “C.” That Exhibit evidences an Assignment from
Argent Mortgage Company, LLC to Wells Fargo.

On October 6, 2008, Lynn filed an Answer and New
Matter, wherein, she asserted the defense that Wells Fargo
lacked standing to commence this action because it was not
the holder of the mortgage at the time the action was filed.
Indeed, Exhibit “C” to Wells Fargo’s Amended Complaint is
an Assignment dated February 22, 2008, fifteen (15) days
after the filing of the mortgage foreclosure action. It was
recorded on March 6, 2008, twenty-seven (27) days after the
filing of the action.

II. Analysis and Conclusion
Wells Fargo brought its Summary Judgment Motion on

the basis that Lynn’s Answer and New Matter contained gen-

eral denials, and as such, were deemed admissions under the
Rules of Court. However, this argument ignores the fact that
in her Answer and New Matter she raised the defense of lack
of standing prior to the commencement of the case sub
judice. Indeed, the documentary evidence clearly discloses
that Wells Fargo did not hold an Assignment of the mortgage
until after it filed this action.

Wells Fargo does not appear to be a stranger to this type
of “anticipatory assignment” and the lead case is Wells Fargo
v. Long, 934 A.2d 76 (Pa.Super. 2007) which is controlling on
the issue raised by Lynn. There, a Sheriffs Sale was held in
a mortgage foreclosure action. At the time of the sale, the
mortgagee (U.S. Bank National Association) purchased the
property, and thereafter assigned it to Wells Fargo. The
mortgagor, however, remained in the premises. Ten (10)
days after the Sheriff ’s Sale, Wells Fargo filed an ejectment
action. It claimed it had title by “1) virtue of the sheriff ’s
sale; and 2) being the real and current owner of the fore-
closed premises by virtue of the Allegheny County sheriff ’s
deed poll, which was to be recorded as soon as possible.” Id.
at 77. (Emphasis Supplied).

However, the Sheriff ’s Deed was not recorded until
January 20, 2006, which was approximately two (2) months
after the filing of the ejectment action. Wells Fargo argued
that it had an interest in the property under a relation back
theory. It asserted that when the Sheriff ’s Deed was ulti-
mately recorded, its interest in the property related back to
the date of the Sheriff ’s Sale, and as a result, it had standing
to commence the ejectment action even prior to the record-
ing of the Sheriff ’s Deed.

The Superior Court, however, did not agree. Instead, it
concluded that Wells Fargo “had no right to immediate pos-
session (when it filed the ejectment action) because the sher-
iff ’s deed had yet to be acknowledged and recorded…Ergo,
the present action was brought prematurely.” Id. at 80.
Relying on time honored precedent that it cited in its
Opinion, Id. at 80-81, the Superior Court concluded that the
“ejectment was premature because its “right to possession”
to the real estate did not attach until the sheriff acknowl-
edged and recorded the deed, which occurred two months
after the commencement of the lawsuit. The hiatus between
the date of the sheriff ’s sale on November 7, 2005, and the
recording of the deed by the sheriff on January 29, 2006, cre-
ated a jurisdictional void which the trial court could not tra-
verse to entertain Appellee’s complaint in ejectment filed on
November 17, 2005.” Id. at 81.

In the case at bar, the facts are clear that Wells Fargo ini-
tiated the action before the Assignment was effectuated.
Hence, under Wells Fargo v. Long, supra, there can be no
“relation back.” Therefore, I find that it is not entitled to
summary judgment because of its “premature” filing of this
action, and the Motion for Summary Judgment is hereby
DENIED.

Additionally, based on Wells Fargo v. Long, supra, and the
prohibition against “relation back,” the entire Complaint in
the within action was, and is premature. It cannot be cured
and Wells Fargo must start anew. Hence, this action is DIS-
MISSED, without prejudice to Wells Fargo to re-file if the
assignment is proper.

BY THE COURT:
/s/O’Reilly, J.

Dated: March 23, 2009

1 In her Brief, and in her correspondence to me of January
27, 2009, Lynn states that Exhibit C is an Assignment of
Mortgage dated July 14, 2004 “from the original
lender/mortgagee, Argent Mortgage Company, not to
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Plaintiff, but to Ameriquest Mortgage Company.” However,
a review of Wells Fargo’s Motion reveals that it is not, but
is instead the Assignment from Argent Mortgage Company
to Wells Fargo of February 22, 2008 and recorded on March
6, 2008. A thorough review of the record reveals no such
Assignment from Argent to Ameriquest. Nonetheless, even
if such an Assignment should exist, it will not change my
finding.

John G. Yunk v.
Joseph B. Tomko, Jr., Janice M. Tomko,

CoGo’s Co., and NK Mini Mart, Inc.
Personal Injury—Hearsay—Death of Plaintiff Prior to
Deposition

1. Plaintiff sustained injuries as a result of striking his
head on an electrical conduit or pipe that was protruding
from the wall of premises owned and operated by
Defendants. Due to lack of testimony from the parties that
witnessed the accident, the record is vague as to where to the
incident occurred on the property. Prior to trial, Plaintiff
died of unrelated causes before he could be deposed to
memorialize where the incident occurred.

2. Defendants each filed Motions for Summary Judgment
contending that Plaintiff cannot now meet his burden to
prove his negligence claim. The court granted summary
judgment finding that the only witness to the incident was
Plaintiff, who failed to comply with a notice of deposition
prior to his death.

3. The court found that hospital records were insufficient
to establish causation and that causation cannot be inferred
where there is no evidence regarding causation.

(Danielle Ducre Rawls)

Peter D. Friday for Plaintiff.
David J. Morgan for Joseph B. Tomko, Jr. and Janice M.
Tomko.
John F. Deasy for CoGo’s Co and NK Mini Mart, Inc.

No. GD 06-26126. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., April 20, 2009—This matter came before me

on the General Argument List of December 10, 2008, and
presents an interesting and unique issue of how an unexpect-
ed death during litigation can affect the outcome of a case.
Here, the Plaintiff, John G. Yunk (“Yunk”), died before he
could be deposed so as to memorialize where the incident
that gave rise to his injuries occurred. His death is not relat-
ed to the alleged injury.

Yunk has alleged that he suffered injuries as a result of
striking his head on an electrical conduit or pipe that was
protruding from the wall of the premises owned and operat-
ed by the Defendants, Joseph B. Tomko, Jr. and Janice M.
Tomko (collectively “Tomko”) and CoGo’s Co. and NK Mini
Mart, Inc. (collectively “CoGo’s”). He was 89 years old at the
time of the alleged incident.

Specifically, Yunk in his complaint claims that on July 25,
2005 he was walking on the sidewalk adjacent to the premis-
es owned and operated by CoGo’s and Tomko; and that in his
travel, he struck his head on an electrical conduit that was

sticking out from the building; and that this caused him to
fall. He presented himself to the emergency room at
Jefferson Regional Medical Center on that same date. The
hospital record notes that his complaint was “hit head on
electrical pole.” (Exhibit “A” of Yunk’s Brief in opposition to
the Defendants’ motions.).

This action was commenced with the filing of the
Complaint on October 31, 2006. On April 19, 2008, he died
from causes unrelated to this incident. The Docket Entries
reveal, inter alia, that prior to his death, Tomko and CoGo
separately filed Answers and New Matters, to which Yunk
filed Replies.

The Docket also reveals that limited discovery took place,
all prompted by the Defendants. That included interrogato-
ries to Yunk and a Notice of Deposition, both of which also
necessitated motions to compel Yunk’s compliance. Except
for the Answers to the Interrogatories, no other discovery
was accomplished, and specifically, Yunk’s deposition never
took place because the Suggestion of Death filed in this case
states that Yunk died on April 19, 2008.1

Tomko and CoGo’s each filed Motions for Summary
Judgment on October 20, 2008 and October 31, 2008, respec-
tively, which are before me. The Defendants contend that
Yunk cannot now meet his burden to prove his negligence
claim asserted against them. It is well established that the
four (4) elements that are required to establish a negligence
cause of action are (1) duty or obligation recognized by law;
(2) a breach of that duty; (3) causal connection between the
breach of that duty and the resulting injury; and (4) actual
loss or damages. Jones v. Levin, 940 A.2d 451 (Pa.Super.
2007). Tomko and CoGo contend that without Yunk’s testimo-
ny, his claim fails because he is unable to establish causation,
which is one of the essential elements of negligence.

The Defendants state that although individuals were
named by Yunk in answers to interrogatories, those individ-
uals did not witness the alleged event, and therefore are pre-
cluded as hearsay. The only person to have knowledge of the
event is Yunk, himself. Unfortunately, he is no longer avail-
able, and he gave no deposition prior to his death. As a
result, Defendants argue that Yunk is unable to fulfill the
requirement of the “causation” element. I agree.

The standard rubric is that a motion for summary judg-
ment may properly be granted only “if the pleadings, depo-
sitions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no gen-
uine issue of material fact and that the moving party is enti-
tled to judgment as a matter of law.” Pa. R.C.P. 1035(b). In
addition, the record must be viewed in the light most favor-
able to the nonmoving party.

Both Yunk and the Defendants have made ample and able
argument. Their respective briefs are well written and
researched; and I have painstakingly analyzed the theories
and argument that were advanced by the parties. Due to the
important nature of the issue presented, I did further legal
research in light of the arguments presented. By that, I mean
it is troublesome to decide whether to “put a party out of
court,” especially when a death is involved.

Yunk relies on the case of Marks v. Tasman, 589 A.2d 205
(Pa. 1991) to counter the hearsay argument. Yunk cites it for
the proposition that causation can be logically and reason-
ably inferred when the issue of no direct evidence is raised
for there to be causation. However, the facts there are clear-
ly not similar to the facts alleged in the case sub judice. In
Marks, the plaintiff, who was legally blind, fell while walking
behind a friend. Although the friend did not actually see him
fall, he testified that he saw the plaintiff immediately after
the fall, and saw the plaintiff ’s feet in a depression of the
alleged defective sidewalk. Here, however, no one saw Yunk
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fall. Additionally, the plaintiff in Marks gave a deposition.
Here, Yunk did not.

Yunk contends that the ER records are sufficient to
establish causation. Reference is made to Exhibit “A,” and
the written notation that says “hit head on electrical pole -
fell & hit R elbow ground.” Yunk argues that this record
falls under the business records exception to hearsay. Pa.
R.E. 803(6). However, for purposes of “causation,” I am not
convinced that this record alone will suffice. It merely
states that Yunk was in the emergency room and purport-
edly made such a statement. However, it does not reflect
“where” Yunk hit is head or disclose the Defendants’ prem-
ises as the site. Therefore, I am not convinced that even
this hospital record is sufficient to establish causation or
identity.

After reviewing the briefs and the entire record, includ-
ing the Complaint, and applying the summary judgment
principles set forth above, I am constrained to find that the
arguments advanced by Tomko and CoGo are well founded,
and no genuine issue of material fact exists regarding negli-
gence. Accordingly, I hereby GRANT the Summary
Judgment Motions of Tomko and CoGo.

BY THE COURT:
/s/O’Reilly, J.

Dated: April 20, 2009

1 A Motion to Compel the taking of Yunk’s deposition was
filed on April 3, 2008. However, as noted, Yunk died on April
19, 2008.

Bureaus Investment Group #10, LLC v.
Larry Bruce Wilcox

Default Judgment—Request to Open or Strike Judgment

1. Defendant’s Motion to Dismiss was deemed a request
to open or strike default judgment. Plaintiff, as assignee of a
credit card account, directed the sheriff to attempt to per-
sonally serve notice of an arbitration hearing on the defen-
dant three times. After the defendant refused to respond,
Plaintiff was granted the ability to serve Defendant by regu-
lar U.S. mail. Service was deemed complete upon mailing.

2. The court denied Defendant’s motion to dismiss with
prejudice because Defendant failed to participate until the
entry of default judgment. Defendant did not provide suffi-
cient grounds to open or strike the judgment, the judgment
became final, and the court no longer had jurisdiction over
the action.

(Danielle Ducre Rawls)

Joel E. Hausman and Charles F. Bennett for Plaintiff.
Larry Bruce Wilcox, pro se.

No. AR 08-000744. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., March 30, 2009—Plaintiff is the ulti-

mate assignee of a credit card account in Defendant’s name
that originated with HSBC Card Services (III), Inc. The
account was assigned twice prior to the assignment to
Plaintiff. The account was in default. On January 16, 2008
Plaintiff filed of record a complaint with the arbitration divi-

sion of this Court sounding in breach of contract and aver-
ring damages in the amount of the outstanding balance due
and owing on the card, $3,671.76, with interest, counsel fees
and costs. As a result of this filing, an arbitration hearing
was set for April 3, 2008.

After trying to serve Defendant at his present address by
sheriff three times, on February 21, 2008 the sheriff filed a
return of service that indicated that Defendant refused to
respond and therefore service was not made. On February
29, 2008 Plaintiff petitioned this court, the Honorable R.
Stanton Wettick presiding, for leave to serve Defendant pur-
suant to Pa.R.C.P. 430. Judge Wettick ordered that Plaintiff
could serve Defendant by regular U.S. mail, postage prepaid,
and by certified mail, return receipt requested. Service was
deemed complete upon mailing.

On March 5, 2008 Plaintiff petitioned to reinstate the ini-
tial complaint and another arbitration hearing was set for
May 15, 2008. Due to Defendant’s failure to answer the com-
plaint, Plaintiff praeciped for a default judgment on April 22,
2008. Judgment issued on April 24, 2008 in the amount of
$4,823.38, which included the amount due and owing assert-
ed in the complaint as well as accrued interest and counsel
fees. The default judgment caused the scheduled arbitration
hearing to be cancelled.

It is only after default judgment was entered that
Defendant began participating in the action at hand by filing
numerous petitions. On May 12, 2008 Defendant filed a
Motion to Dismiss before Judge Wettick that was ultimately
deemed a request to open or strike the default judgment.
This motion was denied by order of court dated May 24,
2008, as Defendant set forth no grounds for opening or strik-
ing the judgment. Defendant filed, also on May 12, 2008, an
untimely Answer, New Matter and Counterclaim alleging
monetary damages, purportedly in response to the original
complaint.

On May 23, 2008 Defendant filed discovery requests, an
appeal from an arbitration award,1 a Notice of Praecipe to
Enter Judgment by Default on Counterclaim and an
Affidavit of Noninvolvement. On May 28, 2008, Plaintiff filed
a motion to strike Defendant’s aforementioned filings of May
23, 2008 before Judge Wettick. Defendant filed a response.
Arguments relative to these pleadings took place on June 27,
2008 wherein Judge Wettick denied Plaintiff ’s motion, not-
ing that this court had no jurisdiction as a final judgment was
entered by way of the default judgment of April 24, 2008 and
therefore no action was pending.2

On January 27, 2009, Defendant appeared before me with
a motion to appoint counsel. I denied same.

On February 10, 2009 Defendant appeared before me to
present a Motion to Dismiss. Defendant averred that the
matter should be dismissed and no judgment should exist
against him due to Plaintiff ’s failure to appear at the erro-
neously scheduled trial call. Plaintiff appeared to oppose the
motions and to present a Motion to Impose Sanctions
Pursuant to §2503 of the Judicial Code. I denied Plaintiff ’s
motion without prejudice to re-file if Defendant persisted
with spurious motions. I denied Defendant’s motion, stating
in the order the case was over. It is from this Order that
Defendant appeals.3

Defendant failed to participate in this action until the
entry of the default judgment. Once the judgment was
entered, the remedy to Defendant was to petition to open or
strike the judgment. Although Defendant presented such a
petition, however inartfully, Judge Wettick determined that
Defendant did not proffer sufficient grounds for opening or
striking the judgment. Upon Judge Wettick’s denial of
Defendant’s motion, the judgment became final and this
court no longer had jurisdiction of the action. Mother’s
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Restaurant Inc. v. Krystkiewicz, 861 A.2d 327, 335-6
(Pa.Super. 2004). Thus, I was required to deny Defendant’s
motion. Defendant’s recourse after the judgment became
final was to appeal to the Superior Court. Defendant did not
do so.

As to the ninth (9th) issue complained of in Defendant’s
Statement of Matters Complained of, at the presentation of
Defendant’s motion to dismiss this court informed him that
it had no jurisdiction to grant his motion and the case was
over. I was in no way advocating for either side. Further, this
Court may employ the use of sheriffs at its discretion for the
safety of those in the courtroom. I was not attempting to
intimidate Defendant.

For the foregoing reasons, the Superior Court should
affirm my decision to deny Defendant’s Motion to Dismiss.

Strassburger, A.J.

Date: March 30, 2009

1 As Plaintiff obtained a default judgment causing the arbi-
tration hearing to be canceled, there was no arbitration
award to properly appeal.
2 Because this motion was denied and Defendant’s appeal
was not stricken, the arbitration appeal erroneously filed by
Defendant remained on the trial list and therefore, in error,
the parties were scheduled for a trial call on January 27,
2009. At that time Defendant appeared but the case was not
heard, as no action was pending.
3 While Defendant complains of ten (10) issues in his
Statement of Matters Complained Of, all issues, with the
exception of issue nine (9), indicate that I erred when I
denied Defendant’s Motion to Dismiss of February 10, 2009.

William C. Garrow v.
Sister Mary D. Thaner, a/k/a

Sister Mary D. Thawer
New Trial—Weight of the Evidence

1. After a jury trial in which a verdict was entered in
favor of the Defendants, Plaintiff appealed and was awarded
a new trial due to improperly admitted evidence. A second
trial occurred and the Defendant was again exonerated.
Plaintiff filed post verdict motions and the lower court found
that the verdict was against the weight of the evidence. A
new trial was granted. Defendant appealed.

2. Although the Jury’s verdict purports to absolve
Defendant of any liability, the Court finds that it was the
Defendant’s miscalculated left turn in front of Plaintiff that
caused the accident. There were no facts presented which
could have been attributed to Plaintiff ’s conduct.

3. Because the appellate court did not address whether
the verdict was against the weight of the evidence, the law of
case doctrine does not apply.

(Diane Barr Quinlin)

Bruce Edward Rende for Plaintiff.
Louis C. Long for Defendant.

No. GD 01-020358. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., May 1, 2009—Plaintiff was in a motor

vehicle accident with Defendant on October 12, 1999.
Plaintiff filed the instant action against Defendant and the
Benedictine Sisters on October 11, 2001 alleging that
Defendant was negligent and that she and the Benedictine
Sisters, on a respondeat superior theory, were liable to
Plaintiff for his personal injuries.1 After a trial before the
Honorable Paul F. Lutty, Jr. and a jury, the jury returned a
verdict in favor of Defendants. Plaintiff ’s post-trial motions
were denied by Order dated December 29, 2004 and judg-
ment was entered on the verdict on May 5, 2005.

Plaintiff appealed to the Superior Court at 817 WDA 2005
on May 9, 2005 raising seven (7) issues for appeal. The
Superior Court vacated the judgment and remanded the case
for a new trial due to improperly admitted evidence. The
Superior Court specifically noted in footnote 2 of its opinion
that it did not address the issue of whether the jury’s verdict
was against the weight of the evidence.

After denial of allocatur the jury found Defendant “not
guilty” on November 6, 2008. Plaintiff filed post-trial
motions that were briefed and argued before Judge Lutty
and me on February 9, 2009.2 Finding that the verdict was
against the weight of the evidence, Judge Lutty and I grant-
ed a new trial by Order dated February 23, 2009. Defendant
now appeals that order.

Pursuant to this Court’s instruction and in accordance
with Pa.R.A.P. 1925, Defendant filed a Statement of Matters
Complained of on Appeal wherein Defendant complained
that Judge Lutty and I erred (1) “in finding that the jury ver-
dict was against the weight of the evidence and in granting a
new trial” and (2) “in violating the law of the case doctrine
by finding that the jury verdict was against the weight of the
evidence and in granting a new trial.”

In order to grant a new trial on the basis that the verdict
is against the weight of the evidence, “the jury verdict must
be so opposed to the facts that the judicial conscience cannot
let the result stand.” Appeal of Redevelopment Authority of
City of Scranton, 627 A.2d 292, 294 (Pa.Cmwlth. 1993). The
decision to grant a new trial on this basis rests solely with
the trial court and may not be disturbed by an appellate
court absent an abuse of discretion. Womack v. Crowley, 877
A.2d 1279, 1283 (Pa.Super. 2005). An abuse of discretion is
present:

when the trial court has rendered a judgment that
is manifestly unreasonable, arbitrary, or capri-
cious, has failed to apply the law, or was motivated
by partiality, prejudice, bias or ill will.

Imperial Excavating and Paving, LLC v. Rizzetto Const.
Management, Inc., 935 A.2d 557, 563 (Pa.Super. 2007).

The verdict handed down by the jury purports to absolve
Defendant of any liability for the auto accident. However, it
was Defendant’s miscalculated left turn in front of Plaintiff
that was the source of the accident. While Defendant’s trial
testimony indicated that she thought she had enough time to
make the turn without incident, she was incorrect. Further,
as the result of a Motion in limine ruled upon by Judge Lutty,
Defendant was precluded from testifying to an estimate of
Plaintiff ’s speed at the time of the accident. Consequently,
the jury could not possibly have determined that Plaintiff
was exceeding the speed limit and therefore solely liable.
Clearly Defendant caused this accident.

The law of the case doctrine holds that a court may not
alter a legal decision rendered by an appellate court in the
matter. Com. v. Scassera, 965 A.2d 247, 249 (Pa.Super. 2009).
However, as previously noted, the Superior Court stated in
footnote 2 of its opinion that it did not address the issue of
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whether the verdict was against the weight of the evidence.
As such, the law of the case doctrine does not apply.

For the foregoing reasons, the Superior Court should
affirm the decision of Judge Lutty and me to grant a new
trial based on the finding that the verdict was against the
weight of the evidence.

Judge Lutty joins in this opinion.

Strassburger, A.J.

Pittsburgh Water and Sewer Authority v.
Richard W. Gladstone, II and

Diana L. Hunkele
Standard of Review—Review of Water and Sewer Authority
Proceedings and Findings

1. Homeowner challenged one-month residential water
and sewer bill in excess of $12,000 at sewage authority’s
hearing board. Hearing board determined Authority failed
to timely invoice the homeowner, and reduced the homeown-
er’s bill by one-half.

2. Homeowner appealed the board’s ruling to the Court of
Common Pleas. The court ordered the Authority to transmit
the entire record of its proceedings. The authority transmit-
ted only five documents, including the outcome of the pro-
ceedings, but no transcript or other record of the proceed-
ings themselves.

3. The appeal was heard in the Court of Common Pleas as
a de novo hearing, at which homeowner prevailed.

4. Authority sought post-trial relief on the basis that
statute required the court to hear the matter on the record of
the Authority’s proceedings, and give the Authority’s deter-
mination deference. The court awarded a new trial, and
homeowner appealed grant of new trial.

5. Where a full and complete record is submitted by the
Authority, the court is bound to hear the matter based on the
Authority’s record of its proceedings. The court must deter-
mine whether the record of the Authority’s proceedings is
“full and complete.” If the record is not full and complete,
the court must announce that determination to the parties
before conducting its proceedings. Upon that announcement,
the court has discretion in assembling the factual record and
conducting a de novo proceeding.

6. The court erred in failing to announce its finding that
the Authority’s record was inadequate, and in proceeding
directly to a de novo hearing. The proper remedy was to
allow the Authority to submit its complete record and con-
duct a new trial.

(Elizabeth F. Collura)

Jon C. Botula for Pittsburgh Water and Sewer Authority.
Richard W. Gladstone, II, for Richard W. Gladstone II and
Diana L. Hunkele.

No. SA 08-000361. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., April 6, 2009—This matter involves a statu-

tory appeal taken by Richard W. Gladstone, II, and Diana L.

Hunkele (hereinafter “Gladstone”) from a determination
made by the Pittsburgh Water and Sewer Authority
(“Authority”) following a hearing held before that agency’s
Water Exoneration Hearing Board (“Board”). The hearing
before the Board involved Gladstone’s challenge of a May 29,
2007 invoice of Pittsburgh Water and Sewer Authority
(“Authority”) for water service at a Walnut Street residence
in Pittsburgh, Pennsylvania, for the thirty-four (34) day
water and sewer service period dating from April 18 2007
through May 21, 2007. The May 29, 2007 invoice for that
period totaled $12,627.18 based upon a purported consump-
tion of 1,204,000 gallons of water.

Gladstone and Hunkele had resided in the Walnut Street
home, together with Hunkele’s daughter, since July 2005.
The meter reading history for the twenty-three (23) months
of residency preceding the May 2007 invoice indicated that
monthly consumption had not previously exceeded 10,000
gallons in any month. More often than not, water use had
remained under 5,000 gallons per month. Monthly invoice
amounts had averaged less than fifty dollars ($50.00).
Those invoices reflected both actual meter readings and
estimates.

Asserting that the May 29, 2007 invoice grossly overstat-
ed actual use, Gladstone challenged the bill. A hearing on the
disputed bill was held before the Authority’s Water
Exoneration Hearing Board on February 20, 2008. By letter
dated March 18, 2008, the Authority informed Gladstone that
it had reviewed the recommendation of the Water
Exoneration Hearing Board and had arrived at a determina-
tion that the Authority had failed to invoice Gladstone in a
timely manner. On that basis, the Authority offered this
accommodation:

An exoneration is recommended to reduce the
amount in dispute by 50%. Penalty and interest will
also be removed.

Gladstone did not accept the accommodation, but
instead appealed the agency decision to the Court of
Common Pleas. Immediately thereafter, the court issued a
writ of certiorari directing counsel for the Authority to file
the entire record, or certified copies thereof, of the pro-
ceedings before the Authority. In response to that writ,
Authority counsel filed a return comprised of non-certified
copies of five documents:

1. The March 18, 2008 decision of the Authority;

2. A January 22, 2008 letter scheduling a February
20, 2008 hearing before the Water Exoneration
Board;

3. A January 3, 2008 letter from Gladstone chal-
lenging the Authority’s May 29, 2007 invoice;

4. The billing history and meter reading history of
the Walnut Street residence for the period
February 18, 2004 through August 18, 2008; and

5. A copy of the Notice of Appeal filed by
Gladstone.

The parties appeared for a hearing before this court on
September 16, 2008. At that time, the Authority indicated
that the hearing should be conducted as a “de novo proceed-
ing” in which “…the burden is still on the customer to show
that the Authority erred.” The matter proceeded de novo
and, following an evidentiary hearing in which Gladstone
prevailed, the Authority entered a motion for post-trial
relief. Upon objection by Gladstone that the motion for post-
trial relief was untimely, the motion was denied. An appeal
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to Commonwealth Court followed.
Upon subsequently discovering that the determination

that the petition for post-trial relief had been filed outside
the ten (10) day period prescribed by Pa. R.C.P. 227.1 had
been based upon a docketing error,1 the parties jointly peti-
tioned the Commonwealth Court to relinquish jurisdiction
for the purpose of enabling the trial court to rule upon the
petition for post-trial relief. Upon reacquiring jurisdiction,
this court heard the arguments by the parties on the merits
of the Authority’s petition for post-trial relief. Following
argument, the court granted relief in the form of a new trial.
Gladstone has appealed from that order. This opinion
addresses the decision to grant a new trial.

The Authority premised its petition for post-trial relief
upon Local Agency Law Section 754, which defines the
scope of judicial review of a local agency adjudication
according to the completeness of the record made by that
agency. The Local Agency Law provides, at 2 Pa. C.S.A.
§754:

(a) Incomplete record.—In the event a full and
complete record of the proceedings before the local
agency was not made, the court may hear the
appeal de novo, or may remand the proceedings to
the agency for the purpose of making a full and
complete record or for further disposition in accor-
dance with the order of the court.

(b) Complete record.—In the event a full and com-
plete record of the proceedings before the local
agency was made, the court shall hear the appeal
without a jury on the record certified by the agency.
After hearing the court shall affirm the adjudica-
tion unless it shall find that the adjudication is in
violation of the constitutional rights of the appel-
lant, or is not in accordance with law, or that the
provisions of Subchapter B of Chapter 5 (relating to
practice and procedure of local agencies) have
been violated in the proceedings before the agency,
or that any finding of fact made by the agency and
necessary to support its adjudication is not sup-
ported by substantial evidence. If the adjudication
is not affirmed, the court may enter any order
authorized by 42 Pa.C.S. § 7062 (relating to disposi-
tion of appeals).

The Authority, invoking subsection (b), insisted that the
court erred in proceeding de novo in the face of a record of
the local agency proceedings having been made and having
also been filed with the court. Conceding that the record may
not have been “certified by the agency,” the Authority
observed that in instances in which an agency has, in fact,
conducted a hearing and developed a full record, a common
pleas court may be foreclosed from proceeding de novo
notwithstanding an absence of certification. See, City of
Philadelphia v. Board of License and Inspection Review, 139
Pa. Cmwlth. 240, 590 A.2d 79 (1991). The fact that no certi-
fied record of the agency proceedings had been filed did not,
by default, necessarily authorize the court to hear the matter
de novo.

This matter was further compounded, however, by the
ambiguous observation by counsel for the Authority at the
outset of the statutory appeal hearing that: “It is a de novo
proceeding. But the burden is still on the customer to show
that the Authority erred.” Of course, in a statutory appeal in
which there exists a full and complete record of a local
agency hearing from which the appeal is taken, the hearing
is not de novo, but more in the nature of an appellate review.
In such instances, the burden is upon the party appealing

from the agency’s findings to demonstrate “error” in the
sense of either identifying fundamental procedural error or
establishing that critical findings of fact made by the agency
are not supported by substantial evidence. The Authority
asserted that only in that sense should a hearing have
occurred before this court. Apparently, the Authority’s
understanding when stating that the court should proceed
“de novo” was that the court should accept evidence, but
only for the limited purpose of determining whether any of
the deficiencies enumerated under Section 754(b) were
present in this case.

The Authority deemed Section 754(a) inapplicable
based upon the record that had been filed in response to
the writ of certiorari. The Authority insisted that the
record of agency proceedings that had been filed in this
matter constituted a full and complete record such as to
compel the court to hear Gladstone’s appeal solely on that
record in the absence of any of the specific infirmities
described in Section 754(b). Accordingly, the Authority
maintained in its post-trial motion that the court exceeded
the authority conferred under the Local Agency Law when
it conducted a full evidentiary hearing and arrived at find-
ings of fact based solely on the evidentiary record the
court had generated and in disregard of the record devel-
oped by the agency.

The Agency is correct to this extent: the scope of review
is a non-discretionary matter under Section 754, and, where
there is a full and complete record, a court “shall hear the
appeal…on the record certified by the agency” and limit any
review to items enumerated in 754(b). If such a record exist-
ed, the court could not validly conduct a de novo evidentiary
hearing on matters sufficiently addressed by that agency
record; the court would have no authority to do so, irrespec-
tive of any consent by counsel.

The court may not advance to a de novo hearing without
first having made a determination of the sufficiency of the
record below. Assuming that the court determines that the
record developed before the local agency is incomplete, that
finding must be articulated to the parties before going for-
ward. See, City of Philadelphia, supra, and Lawrence
Township Appeal, 117 Pa. Cmwlth. 508, 544 A.2d 1070
(1988). Once a court determines that an agency has not made
a complete record and announces that determination to the
parties, then, as suggested by Section 754 (a), the court
enjoys significant discretion as to how best to assemble the
requisite factual record. See, Pittsburgh Board of Public
Education v. MJN, 105 Pa. Cmwlth. 397, 524 A.2d 1385
(1987) allocatur denied 518 Pa. 633, 541 A.2d 1392 (1988);
Sparacino v. Zoning Board of Adjustment, City of
Philadelphia, 728 A.2d 445 (Pa.Cmwlth. 1999). But, the court
must inform the parties if it elects to function as a nisi prius
court and intends to gather and weigh evidence, and must
then proceed to develop an adequate record that enables it to
make its own findings of fact and conclusions of law accord-
ing to an adequate record. See, The Board of Pensions and
Retirement of the City of Philadelphia v. Einhorn, 65 Pa.
Cmwlth. 144, 442 A.2d 21 (1982).

The Authority is incorrect to the extent it suggests that
the record filed in this case constitutes a full and complete
record that would preclude a de novo determination by a
court. The record filed by the Authority provides essential-
ly no record of the actual proceedings below, but merely
states the outcome. A court must defer to determinations
made by the local agency that hears testimony, that evalu-
ates the credibility of witnesses and that engages in
informed fact finding. A record that consists of nothing
more than a scheduling letter, an announcement of the
agency’s decision and post-hearing data3 fails the criteria
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for deferral by a reviewing court to the agency as a compe-
tent fact finder.

The record filed by the Authority does not even contain a
copy of its Board’s recommendation, let alone copies of sub-
missions made to that Board. Nor has any transcript been
filed. The Authority, in fact, has not represented that there is
any record of the proceedings before the Exoneration Board.
The glaring absence of a transcript and any record of the evi-
dence adduced at the agency hearing, together with the
absence of any representation by the Authority that such
items exists, suggest that a full and complete record of the
proceedings before the local agency was not made. For that
reason, a de novo proceeding is proper. McLaughlin v. Centre
County Housing Authority, 151 Pa. Cmwlth. 292, 616 A.2d
1073 (1992); Einhorn, supra.

The court was required, however, to explicitly deter-
mine the sufficiency of the record below before proceeding
de novo and afford the parties full opportunity to adduce
evidence. Having neglected to do so by advancing immedi-
ately to a de novo hearing, the court erred and post-trial
relief was granted in the form of an order permitting the
Authority to augment the record it had filed and allowing a
new trial.

BY THE COURT:
/s/McCarthy, J.

Date: April 6, 2009
1 The docket indicated that the September 30, 2008 non-jury
verdict had been mailed from the Department of Court
Records to the parties on October 3, 2008. A handwritten
notation on the original verdict, however, stated a mailing
date of October 7, 2008, which rendered the October 16, 2008
petition timely. The Department of Court Records confirmed
that the notation was its own and that the docket incorrectly
reflected an earlier mailing date.
2 An appellate court may affirm, modify, vacate, set aside or
reverse any order brought before it for review, and may
remand the matter and direct the entry of such appropriate
order, or require such further proceedings to be had as may
be just under the circumstances.
3 The single-page billing history and meter reading histo-
ries included dates well beyond the board hearing, and can-
not be considered as evidence having been considered by
the board.

Doris E. Grafton, Administratrix
of the Estate of Ronald G. Grafton,

deceased, and Doris E. Grafton,
in her own right, et al., v.

Petroleum Development Corporation, et al.
Negligence—Duty of Care—Duty of Gas Supplier to
Maintain Utilities—Indemnity between Joint Venturers

1. Plaintiff brought suit against numerous Defendants
for fatal gas leak explosion that destroyed plaintiff ’s home.
Defendants Victory and Development were joint owners of
gas well adjacent to plaintiff ’s property. The well was con-
nected to Defendant Equitable’s main line in meter shed
on plaintiff ’s property. The shed was owned by Equitable,
and there was a purchase meter and bypass valve located
in the shed.

2. By agreement with Equitable, Plaintiffs received free
gas service to their home. At times, gas pressure would drop
such that gas stopped flowing to the home, and the bypass
valve had to be opened to start gas flow again. Equitable
employee showed plaintiff how to open bypass valve several
years before the explosion. Equitable did not lock or other-
wise secure the shed and bypass valve.

3. Explosion occurred because gas flowed backwards
from Equitable main line. Gas then escaped into ground
through hole in casing surrounding the pipe connecting the
Victory/Defendant well and Equitable main line.

4. Negligence claim against Equitable survived summary
judgment. The court balanced the interests of protecting the
plaintiff and the public against Equitable’s interests in not
being unreasonably burdened. The court held that the inter-
est of plaintiffs and the public outweighed Equitable’s inter-
ests, and determined that Equitable had a duty to exercise
reasonable care in maintaining and securing its shed and
bypass valve.

5. Sufficient evidence existed that a jury could find that
Equitable’s negligence proximately caused plaintiff ’s harm.
It was foreseeable that someone would go in the shed and
open the bypass valve to re-start gas service, that would
cause backflow into the well, and possibly gas leakage into
the vicinity, causing harm.

6. No evidence supported claims of nuisance, absolute lia-
bility, or punitive damages against Equitable, Victory or
Development.

7. The court applied the same balancing analysis to
Victory and Development as it did to Equitable, and found
that Victory and Development, as co-owners and joint ven-
turers both owed a duty to exercise reasonable care in main-
taining their well. The harm suffered by plaintiffs was a
foreseeable risk of a defective well, due to Victory and
Development’s negligence.

8. Development was entitled to summary judgment
against Victory on its indemnity claim. Although Victory was
solely responsible to maintain the well and required
Development’s approval to do work, Development never
refused Victory’s requests for approval. Indemnity functions
to shift burden of loss to the entity who caused the loss by its
actions, from the party held liable due to its legal relationship
to the at-fault party. There was no guidance in Pennsylvania
case law on whether indemnity is or is not available between
joint venturers. Victory offered no convincing justification
for precluding indemnity between joint venturers.

(Elizabeth F. Collura)

John D. Hendricks and John E. Quinn for Doris Grafton.
C. Leon Sherman for Equitable Resources, Inc.
Mark R. Lane and Daniel T. Moskal for Petroleum Dev. Corp.
William W. Guthrie and Edward Levicoff for Victory Energy
Corporation.
Judith A. Moses for Angela and Craig Davis.
John F. Cambest for June and Robert Davis.
Robert J. Grimm for Nationwide Mutual Fire Insurance.
Gregory Hirtzel for Westfield Group.
Nelson B. Gaugler for Ellen Williams.
CED Investments, pro se.
Ellen J. Williams and Robert A. Williams, pro se.
ABC-John Doe, pro se.
XYZ-Jane Smith, pro se.
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Consolidated at No. GD 04-014231 (Nos. GD 05-019691, GD
05-014499, GD 05-006168, and GD 04-014231). In the Court
of Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION AND ORDER OF COURT
Wettick, J., April 7, 2009—The subjects of this Opinion

and Order of Court are (1) a summary judgment motion in
which the Equitable Gas defendants (“Equitable”) seek dis-
missal of all counts raised by plaintiffs against Equitable; (2)
a summary judgment motion in which Petroleum
Development Corporation (“Development”) seeks dismissal
of all counts raised by plaintiffs against Development; and
(3) a summary judgment motion in which Development
seeks a ruling that as a matter of law it is entitled to indem-
nification from Victory Energy Corporation (“Victory”).

This litigation arises out of a March 11, 2003 explosion
and a fire engulfing the Grafton home in flames.1 The explo-
sion was caused by a gas leak.

For many years prior to the explosion, a gas well was
located on land adjacent to the Grafton property. At the time
of the explosion, the well was jointly owned by Development
and Victory.

This well consisted of a three and one-half inch vertical
pipe that extended into the ground approximately 3,200
feet. Also, a seven-inch casing surrounded the three and
one-half inch vertical pipe and extended into the ground
approximately 740 feet. The casing was intended to protect
the integrity of the smaller pipe and seal it off from water
infiltration. At the top of the well, a single pipe ran horizon-
tally underground for approximately sixty feet to a meter
shed owned by Equitable. This single pipe was intercepted
by pipes that led to three houses that received free gas from
the well.

In the meter shed the gas from the single pipe passed
through a check valve and a purchase meter before flowing
into Equitable’s main line. The purpose of the check valve
was to prevent a reverse flow of the gas (i.e., gas flowing
from Equitable’s main line through the pipe and into the
well). The purpose of the purchase meter was to measure
the volume of gas flowing from the well into Equitable’s
main line.

In addition to the check valve and the purchase meter,
there was located in the meter shed a bypass line with a
bypass valve. When the bypass valve was opened, the
bypass line allowed gas from the well to pass into
Equitable’s main line without passing through the check
valve or the purchase meter. There was no check valve in
the bypass line. Therefore, when the bypass valve was
opened, gas could flow in either direction through the
bypass line. The bypass valve was to be opened only when
Equitable was making repairs.

The gas collection process occurred as a result of the
pressure in the gas well exceeding the pressure in
Equitable’s main line. Higher pressure in the gas well
allowed the gas from the well to push through the one-way
check valve into Equitable’s main line where it then passed
through the purchase meter. Whenever the pressure in the
gas well was less than the pressure in Equitable’s main line,
the one-way check valve would prevent the gas in
Equitable’s main line from flowing back into the pipe and to
the gas well. However, if the bypass valve was open, gas
from Equitable’s main line (because of the main line’s high-
er pressure) would flow from the main line into the pipe and
into the well (assuming it was not capped).

The owners of the well had exclusive control over the
well and the pipe leading to the meter shed until the pipe
passed into the meter shed. At that point, Equitable had
exclusive control.

Both the meter shed and the bypass valve could be
locked. However, Equitable left both the shed and the bypass
valve unsecured.

Robert Davis owned the property on which the well was
located. In consideration for having the well on his property,
he received free gas from the well through a gas line that
connected to the pipe running from the well to the shed. Mr.
Davis’ pipe was connected in a location between the shed
and the well.

In 2002, the gas pressure in the well dropped below the
gas pressure in Equitable’s main line. In order to obtain gas
from Equitable’s main line, Mr. Davis entered the unsecured
shed, removed the unlocked meter bypass valve cover, and
opened the bypass valve. Many years before this incident, a
then-employee of a company taken over by Equitable had
showed Mr. Davis how to open the bypass valve.

The evidence will support a finding that the explosion
occurred because of gas flowing backwards from Equitable’s
main line and escaping into the ground because of a hole in
the casing surrounding the well’s three and one-half inch
vertical pipe.

I. EQUITABLE’S MOTION
FOR SUMMARY JUDGMENT

I initially consider Equitable’s Motion for Summary
Judgment.

Negligence
Plaintiff ’s negligence claims are based on Equitable’s

failure to lock the shed and bypass valve.
It is Equitable’s position that I must dismiss the negli-

gence claims because (1) as a matter of law Equitable had no
duty to plaintiffs to take steps to prevent the opening of the
bypass valve and (2) as a matter of law, Equitable’s conduct,
even if it breached a duty of care, was too remote from the
harm to constitute a legal cause.

The elements of a negligence-based cause of action are a
duty, a breach of that duty, a causal relationship between the
breach and the resulting injury, and actual loss. Wisniski v.
Brown & Brown Ins. Co. of PA, 906 A.2d 571, 575-76
(Pa.Super. 2006); and Roche v. Ugly Duckling Car Sales, Inc.,
879 A.2d 785, 789 (Pa.Super. 2005). In negligence cases, a
duty consists of one party’s obligation to conform to a partic-
ular standard of care for the protection of another. The exis-
tence of a duty is a question of law for the court to decide.
Wisniski, 906 A.2d at 576.

Recent appellate court opinions (see Sharpe v. St. Luke’s
Hospital, 821 A.2d 1215, 1219 (Pa. 2003); Wisniski; and
Roche) hold that the determination of whether a duty should
be imposed on an alleged tort-feasor involves the weighing
of factors described in Althaus v. Cohen, 756 A.2d 1166, 1169
(Pa. 2000):

The determination of whether a duty exists in a
particular case involves the weighing of several
discrete factors which include: (1) the relationship
between the parties; (2) the social utility of the
actor’s conduct; (3) the nature of the risk imposed
and foreseeability of the harm incurred; (4) the
consequences of imposing a duty upon the actor;
and (5) the overall public interest in the proposed
solution.

In considering these factors, based on a review of the evi-
dence in a manner most favorable to plaintiffs, I find that
Equitable owed a duty to plaintiffs to take reasonable steps
to prevent the bypass valve from being opened.

The first factor—the relationship between the parties—
favors plaintiffs. Plaintiffs lived within several hundred feet
of the location where Equitable was collecting gas from a
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well owner and, thus, could be harmed if gas from
Equitable’s main line escaped into the ground.

The second factor—the social utility of the actor’s con-
duct—favors plaintiffs. Testimony from Equitable officials
supports a finding that it is Equitable’s practice to lock both
storage sheds and bypass valves. There does not appear to be
any social utility in not locking the shed and the bypass valve
that is the subject of this litigation.

The third factor—the nature of the risk imposed and fore-
seeability of the harm incurred—favors plaintiffs. Pipes are
equipped with check valves that block the flow of gas from
the main line back into the gas well. Evidence will support a
finding that a backflow may cause gas to escape into the
ground, that gas escaping into the ground jeopardizes the
safety of persons present in the vicinity, and that check
valves are used as safety features because of the possibility
of injuries from a backflow.

The fourth factor—the consequences of imposing a duty
upon the actor—favors plaintiffs. Equitable is not contending
that such a duty would be onerous. To the contrary,
Equitable officials testified that it is Equitable’s practice to
lock its sheds and bypass valves.

The fifth factor—the overall public interest in the pro-
posed solution—also favors plaintiffs. The risk of an injury is
reduced by an operative check valve and a fact-finder may
find that locks on meter sheds and bypass valves prevent
tampering with bypass valves. The evidence will also sup-
port a finding that the requirement that a shed and a bypass
valve be locked will not hinder Equitable’s operations.
Consequently, there is an overall public interest in
Equitable’s locking its sheds and its bypass valves (this
being a standard operating procedure according to deposi-
tion testimony which plaintiffs cite).

I next consider Equitable’s contention that the connection
between its failure to lock the shed and bypass valve and the
explosion destroying a house in the vicinity of the well and
the shed is too remote to constitute a proximate cause.

It is Equitable’s position that once there is a finding,
based on a consideration of the Althaus factors, that
Equitable owed plaintiffs a legal duty to lock the shed and
bypass valve, the court must next make a finding that the
damages were reasonably foreseeable before plaintiffs may
proceed with their negligence claims.

Even assuming that a separate finding is required, I find
that the evidence construed in a manner most favorable to
plaintiffs will support a finding of proximate causation. It is
foreseeable that persons who live in the vicinity may enter
an unlocked shed and open an unlocked bypass valve in
order to continue receiving gas at no cost. When the bypass
valve is opened by a person no longer receiving gas from the
well, it is foreseeable (and almost inevitable) that gas will
flow backwards toward the vicinity of the well. Since
Equitable did not know of the condition of the well or
whether it was secured to prevent a backflow into the well,
it was foreseeable that the well was not secured and the con-
dition of the well was such that gas trapped in the well would
escape into the ground. When gas escapes, it is foreseeable
that it may travel in any direction and thus may cause harm
to anyone in the vicinity.

Nuisance
I am dismissing plaintiffs’ claims based on a theory of

nuisance. In their Brief, plaintiffs did not offer any argu-
ments in opposition to Equitable’s argument that the evi-
dence does not support a claim for nuisance.

Absolute Liability
I am dismissing plaintiffs’ claims based on a theory of

absolute and strict liability. Defendants cite case law sup-

porting their position that the transportation of gas does not
constitute an ultra hazardous activity such as would impose
strict liability or higher scrutiny. Melso v. Sun Pipe Line Co.,
576 A.2d 989 (Pa.Super. 1990). Thus, the risk of gas escaping
and exploding by reason of defects in pipes or wells does not
justify the application of the Restatement (Second) of Torts
§§519 and 520.

Punitive Damages
I am dismissing plaintiffs’ request for punitive damages.

The failure to lock the shed or the bypass valve would not
cause any damages in the absence of tampering, the failure
of the owners of the well to maintain the well, and the failure
of the owners to secure the well. Consequently, the explosion
was not an inevitable or highly likely outcome of the failure
to lock the shed or bypass valve, and thus Equitable’s con-
duct does not constitute outrageous conduct done with a
reckless indifference to the safety of others.

II. DEVELOPMENT’S MOTION FOR SUMMARY
JUDGMENT AS TO PLAINTIFFS’ CLAIMS

I next consider Development’s motion for summary judg-
ment seeking dismissal of plaintiffs’ claims.

The well that is the subject of this litigation was one of
120 wells owned by Pemco that were drilled in the 1930s,
1940s, and 1950s. In 1998, Development and Victory bought
Pemco’s assets, including this well. Under this agreement,
Victory paid 20% of the purchase price and Development
paid 80%.

I am denying Development’s motion for summary judg-
ment as to the negligence claims based on failures in con-
nection with the operation, inspection, and maintenance of
the well.

I find no merit to Development’s position that it should be
characterized as an owner out of possession. The evidence
supports a finding that Development and Victory were joint
venturers in connection with the operation of the well. Case
law cited by the parties opposing this motion for summary
judgment holds that all members of a joint venture are liable
jointly and severally for a tort committed by one of them
conducting the business of the joint venture.

For the reasons that I discussed in denying Equitable’s
motion for summary judgment, I do not find merit to the
arguments that the joint venture had no duty to plaintiffs to
maintain their well in order to prevent gas from escaping or
that the harm was not foreseeable as a matter of law. The
explosion was the general type of risk foreseeable from a
defective well.

For the same reasons that I dismissed plaintiffs’ nuisance
and strict liability claims and claims for punitive damages
against Equitable, I am dismissing these claims as to
Development.

III. MOTION FOR SUMMARY JUDGMENT OF
DEVELOPMENT AS TO ITS INDEMNIFICATION

CLAIMS AGAINST VICTORY
Development requests a summary judgment in its favor

and against Victory with respect to its cross-claims for
indemnification.

Any recovery by the plaintiffs against Development will
be based solely on Development’s responsibility for actions
or inactions of Victory pursuant to case law holding that each
member of a joint venture is legally responsible for the neg-
ligent acts of any other member.

Testimony of officials of Victory establishes that Victory
assumed sole responsibility for the inspection and mainte-
nance of the well. Development did not, and was not intend-
ed to, play any role in maintaining and operating the wells
owned by the joint venture, including the well that is the sub-
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ject of this litigation.
In its Brief, Victory contends that this case does not

involve one primarily liable entity and one secondarily liable
entity. Victory contends that Development had the right to
control the work that was performed by Victory because
Victory could not perform work without Development’s
approval. The difficulty with this argument is that there is no
claim that Development refused a request for approval of
work that Victory recommended with respect to this well (or
with respect to any well). Consequently, any recovery in this
case against Development will be based solely on the negli-
gence of the other member of the joint venture (Victory).

Development correctly contends that under Pennsylvania
law, a right of indemnity arises by operation of law where a
defendant who has been liable to a plaintiff by operation of
law seeks to recover its losses from another defendant who
is actually responsible for the accident. See Willet v.
Pennsylvania Medical Catastrophe Loss Fund, 702 A.2d 850
(Pa. 1997); Siranni v. Nugent Brothers, Inc., 506 A.2d 868,
870 (Pa. 1986); and City of Wilkes-Barre v. Kaminski Bros.,
Inc., 804 A.2d 89, 92 (Pa.Cmwlth. 2002).

In Kaminski, Id. (footnotes omitted), the Court described
the right of indemnity as follows:

The right to indemnity arises by operation of
law and will be allowed where necessary to prevent
an unjust result. It is a common law equitable rem-
edy that shifts the entire responsibility for damages
from a party who, without any fault, has been
required to pay because of a legal relationship to
the party at fault. The liability of the indemnitor to
the tort victim is sometimes described as “prima-
ry” and that of the indemnitee is described as “sec-
ondary.” Alternatively, the indemnitor is called the
“active” tortfeasor and the indemnitee the “pas-
sive” tortfeasor. Common law indemnity is not a
fault-sharing mechanism that allows a party, whose
negligence was minor, to recover from the tortfea-
sor whose negligence was dominant. It is a fault-
shifting mechanism that comes into play when a
defendant held liable by operation of law seeks to
recover from a defendant whose conduct actually
caused the loss.

The issue raised through Development’s motion for sum-
mary judgment is whether the right of indemnification gen-
erally recognized by the Pennsylvania appellate courts
applies to the members of a joint venture.

The parties did not cite and our research did not find any
Pennsylvania appellate court case law that has addressed the
issue of whether a partner or a member of a joint venture has
a right of indemnification against another partner or joint
venturer whose negligence was the sole cause of injuries to
a third party for which each member of the partnership or
joint venture is liable as a matter of law. Furthermore, there
is limited case law from other jurisdictions as to joint ven-
tures and partnerships, and the decisions go both ways
almost without explanation.

Victory has not offered, and I am not aware of, any reason
why the right to indemnity which is generally recognized
should not apply to a right of indemnification against a joint
venturer whose negligence was the sole cause of the injuries
to a third party.

ORDER OF COURT
On this 7th day of April, 2009, it is ORDERED that:
(1) the Motions for Summary Judgment of the Equitable

Gas defendants and Petroleum Development Corporation
are partially granted and plaintiffs’ nuisance and strict lia-
bility causes of action and claims for punitive damages are

dismissed;
(2) the Motion for Summary Judgment of Petroleum

Development Corporation on its cross-claim for indemnifi-
cation is granted; and

(3) status conference will be held on April 29, 2009 at
11:00 A.M. o’clock.

BY THE COURT:
/s/Wettick, J.

1 The facts set forth in this Opinion are based on the evidence
construed in the manner most favorable to plaintiffs.

Commonwealth of Pennsylvania v.
Tito Rivera

Sentencing—Imposition of Consecutive Sentences—
Excessiveness of Sentence

1. Defendant was convicted of numerous offenses for rob-
bing five male roommates at gunpoint and sexually assault-
ing and raping a female at gunpoint who was also present in
the house.

2. The court considered the viciousness and heinousness
of defendant’s actions, his extensive criminal history sug-
gesting inability to be rehabilitated, and protection of the
public in imposing its sentence. The court announced these
considerations on the record.

3. In light of these factors, particularly the heinousness of
defendant’s attack, eight consecutive 10-20 year imprison-
ment terms on each of the six robbery counts, rape count,
and involuntary deviate sexual intercourse count (total of
80-160 years) was not excessive, an abuse of discretion, or
cruel and unusual punishment.

4. Imposition of consecutive sentences does not violate the
sentencing guidelines. Sentencing guidelines are not binding,
and the court is permitted to use its discretion to tailor the
sentence to the particulars of the crime committed.

5. Separate sentencing at each of six robbery counts was
within the court’s discretion because each count related to
an individual victim, and was a separate criminal act that
does not merge for sentencing purposes.

(Elizabeth F. Collura)

Janet R. Necessary for the Commonwealth.
Michael J. Machen for Defendant.

No. CC 200713002. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniels, J., March 16, 2009—The Defendant has

appealed from the judgment of sentence entered on
September 9, 2008. A review of the record reveals that the
Defendant has failed to present any meritorious issues for
review and, therefore, the judgment of sentence must be
affirmed.

The evidence presented at trial established that in the
early morning hours of August 25, 2007, college students
Michael Zalac and Andrew Herlihy were outside their house
on Zulema Street in Oakland when they were approached by
the Defendant, who asked to borrow a cell phone to make a
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call. After making two calls, the Defendant returned the
phone to the young men, who turned to walk into the house.
The Defendant then pulled a gun and forced the young men
into the house, and then into the living room, where their
housemates, Reese Schoy and Nathan Good, were watching
a movie. The Defendant threatened to kill them and demand-
ed money from them, and all complied except for Michael,
whose wallet was in his room on the third floor. The
Defendant made the young men walk upstairs to the bed-
room in a line at gunpoint, continuously threatening to kill
them. After retrieving Michael’s wallet, the Defendant asked
if there were any other housemates, and was told that the
last housemate, Keith Haselhoff, was asleep with his girl-
friend, Logan Dillinger, on the second floor. The Defendant
moved the group to Keith’s room, woke Keith and Logan, and
demanded their money. After they complied, the Defendant
searched Logan’s purse and found some other money she
had forgotten about. Angered, the Defendant made the men
lay face down on the floor, threatened to kill them if they
moved or spoke and took Logan into the adjoining bathroom,
where he undressed her, touched her breasts, forced her to
perform oral sex on him twice and had also intercourse with
her. Afterwards, he ordered her to shower and return to the
room without her clothes – though she was able to grab a
towel on her way out. Back in the bedroom, the Defendant
ordered the men to pack up an X-Box video game system and
various Steeler jerseys he noticed in the room, allowed
Logan to get dressed and then had her count the money he
had collected – approximately $300.00. Unsatisfied with that
amount, the Defendant ordered all the men to stand and
dress in non-descript clothing so they could all go a nearby
ATM and withdraw more money. As the Defendant was
preparing to move the group out of the room, Michael
noticed that he was no longer holding the gun and jumped on
him. The other men followed suit and Logan ran out of the
house and summoned the police. When the police arrived,
they found the Defendant on the bedroom floor being
restrained by the men, his hands tied with shoelaces and his
feet bound with an extension cord.

The Defendant was charged with six (6) counts each of
Robbery1 and Terroristic Threats2 – one (1) count for each
victim - and also with Rape,3 Involuntary Deviate Sexual
Intercourse (IDSI),4 Aggravated Indecent Assault,5 Indecent
Assault,6 Simple Assault7 and Burglary,8 but prior to trial, the
Aggravated Indecent Assault charge was withdrawn.
Following a jury trial, the Defendant was found guilty of all
charges except Simple Assault.

The Defendant appeared before this Court on September
9, 2008 and was sentenced to eight (8) consecutive terms of
imprisonment of 10-20 years at each of the Robbery counts,
Rape and IDSI, for an aggregate term of 80-160 years.
Timely Post-Sentence Motions were filed and denied on
September 17, 2008. This appeal followed.

On appeal, the Defendant raises a series of claims direct-
ed entirely at the sentence imposed, all of which of his
claims are meritless.

1. Excessiveness
The Defendant initially argues that the sentence imposed

amounts to a “de facto life sentence,” which, he alleges, is
“manifestly excessive, unreasonable and grossly dispropor-
tionate” to the facts of the case.

“Sentencing is a matter vested in the sound discretion of
the sentencing judge, and a sentence will not be disturbed
on appeal absent an abuse of discretion.” Commonwealth v.
Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of dis-
cretion is more than a mere error of judgment; thus, a sen-
tencing court will not have abused its discretion unless the

record discloses that the judgment exercised was manifest-
ly unreasonable or the result of partiality, prejudice, bias or
ill-will. In more expansive terms…an abuse of discretion
may not be found merely because an appellate court might
have reached a different conclusion, but requires a result
of manifest unreasonableness or partiality, prejudice, bias
or ill-will, or such lack of support as to be clearly erro-
neous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200
(Pa.Super. 2008).

The Defendant first takes issue with the length of each of
the sentences, since they are outside the aggravated range
of the sentencing guidelines. However, this argument
reflects the Defendant’s misunderstanding of the guideli-
nes’ applicability.

“[A]lthough the sentencing guidelines are an important
factor in sentencing, they are but only one factor when deter-
mining individualized sentences. ‘The guidelines have no
binding effect, create no presumption in sentencing and do
not predominate over other sentencing factors – they are
advisory guideposts that are valuable, may provide an essen-
tial starting point and that must be respected and consid-
ered; they recommend, however, rather than require, a par-
ticular sentence.’” Commonwealth v. Holiday, 954 A.2d 6, 12
(Pa.Super. 2008). Inasmuch as the guidelines are not manda-
tory in nature, this Court was well within its discretion in
imposing a sentence outside the aggravated range.

Moreover, the fact that the sentences did exceed the
guideline range does not render them per se illegal, as the
Defendant would suggest. “It cannot be gainsaid that a per-
missible and legal sentence under Pennsylvania statutory
law is rendered improper simply because the sentence
exceeds the guidelines; The guidelines do not supersede the
statute.” Commonwealth v. Johnson, 873 A.2d 704, 709
(Pa.Super. 2005). The sentences imposed were not in excess
of the statutory maximum and were, therefore, legal.

The Defendant also takes issue with the imposition of
multiple sentences at each of the Robbery counts, arguing
that the events constituted a single criminal episode for
which only one sentence should have been imposed.

“In all criminal cases, the same facts may support mul-
tiple convictions and separate sentences for each convic-
tion except in cases where the offenses are greater and
lesser included offenses. ‘The same facts’ means any act or
acts which the accused has performed and any intent which
the accused has manifested, regardless of whether these
acts and intents are part of one criminal plan, scheme,
transaction or encounter, or multiple criminal plans,
schemes, transactions or encounters.” Commonwealth v.
Anderson, 650 A.2d 20, 22 (Pa. 1994). See also
Commonwealth v. Davidson, 860 A.2d 575, 583 (Pa. 2004).
As reflected in the Information, each of the Robbery
charges in question related to a different victim. Therefore,
even though the crimes all occurred in the same criminal
episode, they are considered separate criminal acts and
they do not merge for sentencing purposes. This Court was
well within its discretion in imposing separate sentences at
each Robbery charge, since he committed separate crimes
against each of the victims.

Similarly meritless is the Defendant’s argument that the
sentence was unreasonable because it was a “de facto life
sentence” As noted above, the Defendant terrorized six
young people and raped a young woman at gunpoint. The
fact that the Defendant “will be parole eligible only should
he live to be about 102 years old” is unfortunate for him, but
appropriate given the circumstances of his crimes and the
number of victims. The Defendant’s unhappiness with the
length of his sentence does not mean it is “excessive” or oth-
erwise inappropriate.
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2. Consideration of Statutory Standards and Reasons for the
Sentence

The Defendant also argues that this Court erred in failing
to consider the statutory sentencing factors and in failing to
place its reasons for imposing sentence on the record. Both
claims are meritless.

When formulating a sentence, the Court is required to
consider a level of “confinement that is consistent with the
protection of the public, the gravity of the offense as it
relates to the impact on the life of the victim and on the com-
munity and the rehabilitative needs of the defendant.” 42
Pa.C.S.A. §9721(b). “Where the trial court is apprised by a
pre-sentence report, it is presumed that the court is aware of
all appropriate sentencing factors and considerations, and
that where the court has been so informed, its discretion
should not be disturbed.” Commonwealth v. Jones, 942 A.2d
903, 908 (Pa.Super. 2008). See also Commonwealth v. Marts,
889 A.2d 608, 616 (Pa.Super. 2005).

In addition to reviewing and considering the information
contained in the Defendant’s Pre-Sentence Report – which
would have been sufficient without further explanation – this
Court placed its reasons for imposing the lengthy sentence
on the record:

THE COURT: Okay, Mr. Rivera, I usually start with
the Victim Impact Statements, and, of course,
you’ve heard them all read into the record.

You have affected the lives of five young men and
certainly of one young woman, and the pre-sen-
tence report indicated that you were in and out of
trouble since your mid-teens, that you had run
away, that you had abused drugs and alcohol. You
have no record of any employment. You have made
no commitment to society.

The interesting thing about this case, it all started
when some kids were just trying to be nice to you
and lend their cell phone to you. And as a result,
you robbed them at gunpoint – I’m speaking now.

You robbed them at gunpoint, and had you robbed
them or stolen from them and left, perhaps this
Court would have a different attitude. But what you
did at that point was one of the most senseless, des-
picable acts I can imagine.

You took Logan into the room where her five
friends could hear her, perhaps even see her, and
you sexually assaulted her.

You had been in jail before. That didn’t deter you
from any further criminal activity and this Court
sees no chance of any rehabilitation because your
acts were senseless and meaningless and vicious.

(Sentencing Hearing Transcript, p. 30).

The record clearly reflects that this Court not only con-
sidered the appropriate sentencing factors, but noted the
same for the record. This Court complied with all statutory
requirements and, therefore, this claim must fail.

3. Consecutive Sentences
Next, the Defendant argues that this Court erred in

running the sentences consecutively. Again, this claim is
meritless.

It is by now well-established that the decision to run sen-
tences consecutively is within the discretion of the trial
court. “Long standing precedent of [the Superior] Court rec-
ognizes that 42 Pa.C.S.A. §9721 affords the sentencing court
discretion to impose its sentence concurrently or consecu-

tively to other sentences being imposed at the same time or
to sentences already imposed.” Marts at 612 (Pa.Super.
2005). Given the nature and circumstances of this crime, this
Court was well within its discretion in running the sentences
consecutively. This claim must fail.

4. Cruel and Unusual Punishment
Finally, the Defendant alleges an 8th Amendment viola-

tion, arguing that the “aggregate sentence” constitutes cruel
and unusual punishment. This claim must also fail.

The Eighth Amendment to the United States Constitution
prohibits the infliction of “cruel and unusual punishment.”
“Just what constitutes cruel and unusual punishment in the
constitutional sense is a matter which defies concrete defini-
tion. However, it has long been understood that the concept
of cruel and unusual punishment is one of wide application,
capable of acquiring new depth of meaning to conform to
more enlightened concepts of criminal justice. The basic
concept underlying the Eighth Amendment is nothing less
than the dignity of man. While the state has the power to
punish, the Amendment stands to assure that this power be
exercised within the limits of civilized society.” Rivera v.
Pennsylvania Department of Corrections, 837 A.2d 525, 533
(Pa.Super. 2003).

“While no sentence is to be considered per se constitu-
tional…successful challenges to a criminal penalty are
extremely rare where the penalty is something other than
capital punishment.” Commonwealth v. Strunk, 582 A.2d
1326, 1331 (Pa.Super. 1990). Pennsylvania courts generally
apply a two-pronged test, examining first “the nature of the
prohibited offense” and then balancing whether the sentence
imposed is “disproportionate under current public notions of
justice and fairness.” Id. However, our courts also note that
“strict proportionality between crime and sentence” is not
required, and will find cruel and unusual punishment “only
[in] extreme sentences which are grossly disproportionate to
the crime” Commonwealth v. Parker, 718 A.2d 1266, 1268
(Pa.Super. 1998), internal citations omitted, and which
“offend evolving standards of decency or a balanced sense of
justice.” Commonwealth v. Ersham, 512 A.2d 1199, 1210
(Pa.Super. 1986).

As described at length, above, the Defendant committed
a series of senseless and heinous acts of violence by terror-
izing a group of college students. Although it was despicable
enough for the Defendant to point a gun at the victims and
demand their money, he did not stop there. Instead, he took
the young woman in the group into the bathroom, within
hearing and possibly within view of the men, fondled her,
forced her to perform oral sex on him twice and then raped
her at gunpoint.

The impact of the Defendant’s actions on the lives of his
young victims has been incalculable. All of them remain
traumatized from their ordeal, and while Ms. Dillinger is
plagued by the rape and its lingering effects, the young men,
all of whom have known her and each other since grade
school, are now haunted by their inability to prevent it. The
Defendant’s actions were heinous and despicable and were
an affront to peaceful, civilized society.

As to the second prong of the test, whether the penalty
was disproportionate, this Court again takes issue with the
Defendant’s repeated focus on the aggregate penalty. The
Defendant would have the appellate courts believe that his
crime was akin to a bank robbery, wherein he committed one
robbery even though several people may been involved. This
is not the case here. Rather, the Defendant held six different
people at gunpoint and took money from each of them – six
victims, six separate robberies, six crimes and, therefore,
six separate sentences. He added additional time to his sen-
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tence when he raped and sexually assaulted one of the vic-
tims at gunpoint. Each sentence was within the legal limit,
and there is no reasonable argument that the sentences
imposed were disproportionate to the Defendant’s crimes
and the terror he inflicted.

As this Court noted at the sentencing hearing, if the
Defendant was so bound and determined to steal money
from these students, he could have done so and then left.
The students were clearly compliant with his demands and
not only handed over all of their money, but packed up
their possessions for him to take. However, the Defendant
chose not to just take their possessions and leave. Instead,
he chose a course of terror, violence and perversion so
demonstrative of hardness of heart and wickedness of dis-
position the sentences imposed were not proportionate
enough to his crimes. The Defendant took much more than
$300 from these students, and given his actions, the only
“cruel and unusual punishment” inflicted here was that
which the Defendant inflicted on his victims. This claim
must fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §3701(a)(1)(I) – 6 counts
2 18 Pa.C.S.A. §2706(a)(1) – 6 counts
3 18 Pa.C.S.A. §3121
4 18 Pa.C.S.A. §3123(a)(1)
5 18 Pa.C.S.A. §3125(a)(1)
6 18 Pa.C.S.A. §3126(a)(1)
7 18 Pa.C.S.A. §2701(a)(1)
8 18 Pa.C.S.A. §3502(c)(1)

Commonwealth of Pennsylvania v.
James Edward Nalls

Homicide

1. Defendant was convicted of Murder in the Third
Degree and sentenced to serve a period of incarceration
of not less than ten (10) years and no more than twenty
(20) years.

2. The court did not err in admitting the testimony of
prior bad acts of the Defendant wherein Defendant assault-
ed the victim. The two incidents involving the victim
occurred only less than a year prior to the assault, one of
which occurred two days prior. The court indicated that
these incidents, coupled with Defendant’s lies to the police,
showed motive to cause harm to Plaintiff.

3. The court did not err in refusing to permit the defense
to offer the expert testimony of Robert Swartzwelder. A
review of the report indicated that there was no scientific
basis for Mr. Swartzwelder’s theories of unintentional dis-
charge. Thus, the evidence was properly excluded.

4. The evidence was sufficient to sustain the conviction
for Murder in the Third Degree, as the evidence provided

proof of malice. The court found that weighing the
Commonwealth’s evidence against the defense evidence, the
jury was entitled to believe that even if there was a struggle
for the gun, the Defendants and the attendant circumstances
showed “unjustified disregard for the probability of death or
great bodily harm and an extreme indifference to the value
of human life.”

(Danielle Ducre Rawls)

Michael W. Streily for the Commonwealth.
Carrie Allman for Defendant.

No. CC200706927. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., April 14, 2009—The Defendant, James Nalls,

was charged with Criminal Homicide, 18 Pa.C.S.A. §2501. On
June 4, 2008, the Defendant proceeded to a jury trial. On
June 10, 2008, the jury returned a verdict of guilty of Murder
in the Third Degree.

On September 9, 2008, the Defendant was sentenced to
serve a period of incarceration of not less than ten (10) years
nor more than twenty (20) years.

A timely Notice of Appeal was filed on October 9, 2008.
This appeal follows.

The facts of this case can briefly be summarized as
follows:

Elizabeth Butler, a long-time friend of JoBeth Olson, the
victim herein, stated that she and Ms. Olson had gone out on
the evening of March 30, 2007. She dropped Ms. Olson off at
home at approximately 2:30 a.m. the following morning. Ms.
Olson called her a few hours later to tell her that the
Defendant, who was her on-again/off-again boyfriend and
the father of her young child, had broken into her house and
assaulted her. This testimony was corroborated by Tara
Brickner, who was a co-worker at Eat ’n Park Restaurant.
(N.T. 06/02/08, pp. 133-137, 143-151)

Ms. Olson and the Defendant went to the Applebee’s
Restaurant in the West Mifflin section of Allegheny County
on the evening of April 2, 2007. Ms. Olson was driving her
gold minivan. After eating an appetizer, Ms. Olson and the
Defendant left the restaurant rather abruptly. According to
the Defendant, Ms. Olson got into her van and was scream-
ing at him. She threw his motorcycle gloves out of the van.
When he started to get in the van, Ms. Olson was pointing his
gun at him. They struggled with the gun and it went off. Ms.
Olson’s head dropped and the van started drifting. The
Defendant called 911. (N.T. 06/06/08, pp. 113-125).

The prosecution presented evidence that the victim had
obtained a temporary Protection from Abuse Order against
the Defendant in August 2006; however, she withdrew the
Petition prior to the hearing for a final Order. (N.T. 06/02/08,
pp. 85-90, 106-108, 113-120)

During the investigation of the incident, the Defendant
told a variety of stories. Initially, he told the investigating
officer that he was having dinner at Applebee’s with a friend
(Ash) and his friend’s mother and Ms. Olson called him com-
plaining that a white car was following her. When Ms. Olson
arrived at Applebee’s, the Defendant left the restaurant and
saw a man standing next to Ms. Olson’s minivan. The man
quickly got into a white car and drove away. The Defendant
denied having a gun. (N.T. 06/02/08, pp. 227-232) The
Defendant told the same story a second time, but he failed to
mention that Ash’s mother was with them at dinner. His third
story was that he and Ms. Olson were in the restaurant
together and she left to pick up their daughter. Ms. Olson
called him from the parking lot and said that a man in a
white car was bothering her. When he went outside, he saw
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a black man, who got in a white car and drove away. Ms.
Olson’s van was drifting through the parking lot. When he
got to the van, he found Ms. Olson, who had been shot. He
called 911. (N.T. 06/02/08, pp. 254-257, 310-314)

Dr. Karl Williams, a forensic pathologist with the
Allegheny County’s Medical Examiner’s Office, performed
an autopsy on Ms. Olson. He determined that the cause of
death was a single gunshot wound to the head. He also
noted several bruises on the victim’s body. (N.T. 06/06/08,
pp. 59-71)

On appeal, the Defendant alleges the following: the Court
erred in admitting testimony of prior bad acts of the
Defendant, the Court erred in refusing to permit the defense
to offer the expert testimony of Robert Swartzwelder, the
evidence was insufficient to sustain the conviction for
Murder in the Third Degree, and the Court erred in admit-
ting into evidence certain other testimony.

The Defendant’s first allegation is that the Court erred in
admitting testimony of prior bad acts of the Defendant.
Specifically, the Defendant claims that the Court should not
have admitted testimony regarding two prior incidents,
wherein the Defendant assaulted the victim. The first inci-
dent, which involved the Defendant pushing the victim
down a flight of stairs when she was pregnant, occurred in
August 2006 and resulted in the victim obtaining a tempo-
rary PFA Order against the Defendant. The second incident
occurred two days prior to the shooting. Elizabeth Butler, a
friend of Ms. Olson, and Tara Brickner, a co-worker of Ms.
Olson, testified that Ms. Olson told them that the Defendant
had broken into her home and beat her up. Prior to trial, the
prosecution filed a Motion in Limine seeking to introduce
this evidence, along with other incidents of violence involv-
ing the Defendant, pursuant to Pa.R.E. 404(b), which pro-
vides, at subsection (2), that evidence of “other crimes,
wrongs, or acts may be admitted for other purposes, such as
proof of motive, opportunity, intent, preparation, plan,
knowledge, identity or absence of mistake or accident.”
After argument, the Motion was granted with regard to the
two incidents involving this victim. (N.T. 06/02/08, pp. 5-23)
Our review of the law and the oral argument convinces the
Court that the decision was proper. The two incidents
involving Ms. Olson occurred less than a year prior to the
shooting, with the most recent incident occurring only two
days prior to April 2, 2007. These incidents, coupled with
the other evidence demonstrating the Defendant’s lies to the
police with regard to the facts surrounding the shooting,
show the Defendant’s motive in this case. His goal was
clearly to cause harm to Ms. Olson. Unfortunately, his
actions went beyond harm and caused her death.
Accordingly, this argument is without merit.

The Defendant’s second allegation is that the Court erred
in refusing to permit the defense to offer the expert testimo-
ny of Robert Swartzwelder. Testimony of expert witnesses is
addressed by Pa.R.E. 702-705. Rule 702 states:

If scientific, technical or other specialized knowl-
edge beyond that possessed by a layperson will
assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training
or education may testify thereto in the form of an
opinion or otherwise.

According to Mr. Swartzwelder’s report, he would testify
that the shooting of the victim was the result of an “uninten-
tional discharge” of a firearm during a struggle over the gun.
A review of the report shows that there is no scientific basis
for Mr. Swartzwelder’s theories of unintentional discharge.
Rather, the theories are arguments to be made by the

defense that the discharge of the gun was an accident that
occurred during the struggle between the Defendant and the
victim. As such, the Court finds that this evidence was prop-
erly excluded.

The Defendant’s third allegation is that the evidence was
insufficient to sustain his conviction for Murder in the Third
Degree in that there was no proof of malice. The test for suf-
ficiency of the evidence is whether the evidence admitted at
trial, and all reasonable inferences therefrom, viewed in the
light most favorable to the verdict winner, was sufficient to
enable the factfinder to find every element of the crime
charged beyond a reasonable doubt. Commonwealth v.
Sullivan, 864 A.2d 1246 (Pa.Super. 2004). As the only eyewit-
ness to the shooting was the Defendant, the Commonwealth’s
case was based, in great part, on circumstantial evidence—
the Defendant was the last person seen with the victim; the
firearm that was used belonged to the Defendant’s former
girlfriend; the Defendant’s former girlfriend knew that he
had the gun; the firearm was found hidden in the woods a
short distance from the scene; and perhaps most important-
ly, the Defendant told the police a series of lies, including his
claim that a third person who was driving a white car was
present, that he had been at a shooting range earlier in the
day, and that the victim had been involved in an altercation
with another vehicle earlier in the day. In weighing the
Commonwealth’s evidence against the defense evidence, the
jury was entitled to believe that even if there was a struggle
for the gun, the Defendant’s actions showed a “wickedness of
disposition, hardness of heart, cruelty, recklessness of conse-
quences and mind regardless of social duty, indicating an
unjustified disregard for the probability of death or great
bodily harm and an extreme indifference to the value of
human life.” As such, the Court finds that the evidence was
more than sufficient to sustain the Defendant’s conviction.

The Defendant’s final allegation is that the Court erred in
admitting into evidence certain other testimony over the
objection of defense counsel. Evidence is relevant if it logi-
cally tends to establish a material fact in the case, tends to
make a fact more or less probable, or supports a reasonable
inference or presumption regarding the existence of a mate-
rial fact. Commonwealth v. Urrutia, 653 A.2d 706 (Pa.Super.
1995) Relevant evidence is usually probative; however, to be
admissible its probative value must outweigh its prejudicial
effect. Id. First, the Court admitted a photograph of the
Defendant that had been provided by the Commonwealth of
Virginia. Although the defense argued that the photo was a
mugshot, the Court did not agree. It appeared to be a photo
of the Defendant wearing a red shirt. Thus, it was admitted.
Second, the Court admitted certain autopsy photos. The pho-
tos were reviewed by the Court and it was determined that
their probative value outweighed their prejudicial value.
Specifically, certain of the photos were for the purpose of
showing the other bruises on the victim’s body. Third, the
Court admitted testimony regarding the Defendant’s chil-
dren. This testimony was merely for background purposes.
Fourth, the Court admitted testimony regarding the
Defendant’s military service and the Navy’s Honor Code.
The testimony was a proper attack on the Defendant’s cred-
ibility with regard to his numerous false statements to the
police. A review of these four defense objections do not con-
vince the Court that the overruling of the objections resulted
in reversible error.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment or a new
trial.

BY THE COURT:
/s/O’Toole, J.
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Commonwealth of Pennsylvania v.
Jerome Parker

Drug Possession—Accomplice Liability—Consciousness of
Guilt

1. Defendant was convicted of Possession and Possession
with Intent to Deliver (Crack) Cocaine, Possession of a Small
Amount of Marijuana, and Possession of Drug
Paraphernalia. Defendant was sentenced to one to two years’
incarceration with a recommendation for boot camp.
Defendant appealed, asserting that the evidence was insuffi-
cient to prove possession of the contraband found in the
house and possession with intent to deliver. The sentence
and jury charge was appropriate and the court found no
reversible error because Defendant was present in suspect-
ed drug house when police were executing a warrant. He
was standing next to drugs and a digital scale, along with
another individual, and was later found standing in front of
a flushing toilet after attempting to flee the scene.

2. The court found that circumstantial evidence support-
ed Defendant’s conviction. This circumstantial evidence
included the amount of drugs recovered, the number of loca-
tions where the drugs were located in the house, the location
where the defendant was first observed in the house, the
packaging paraphernalia (including baggies, baggie corners
and a digital scale), and the Defendant’s attempt to flee.

3. The court denied Defendant’s challenge to the jury
charge on accomplice liability and consciousness of guilt
because both charges were clearly supported by the facts on
the record.

(Danielle Ducre Rawls)

Michael Streilly for the Commonwealth.
Matthew Debbis for Defendant.

CC No. 200618714. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., April 21, 2009—On November 9, 2006,

Defendant, Jerome Parker, was arrested on the following
charges: Possession with Intent to Deliver Cocaine,
Possession of Cocaine, Possession of a Small Amount of
Marijuana and Possession of Drug Paraphernalia. On
February 12, 2008, this Court denied Defendant’s suppres-
sion motion. A jury trial ensued from September 24-26, 2008.
The jury found Defendant guilty of Possession and
Possession with Intent to Deliver (Crack) Cocaine,
Possession of a Small Amount of Marijuana and Possession
of Drug Paraphernalia. Defendant was found not guilty as to
the Possession of (Powder) Cocaine charge. On November
25, 2008, Defendant was sentenced to one to two years incar-
ceration with a recommendation for boot camp. Defendant
filed a Notice of Appeal on December 8, 2008. Defendant
filed a Statement of Errors Complained of on Appeal on
March 6, 2009.

MATTERS COMPLAINED OF ON APPEAL
Defendant raises several issues on Appeal. Defendant

first asserts that “[t]he evidence was insufficient to prove
[possession] of the contraband found in the house.”
(Statement of Errors to be Raised on Appeal, p. 4) Second,
Defendant asserts that even if the evidence supported a find-
ing of possession, it did not support a finding of Possession
with intent to deliver. (Id. at 5) Defendant lastly asserts that
this Court erred in instructing the jury on accomplice liabil-
ity and on consciousness of guilt, as the evidence did not sup-

port them. (Id.)
HISTORY OF THE CASE

The facts of the case are as follows. On November 9,
2006, City of Pittsburgh Police Narcotics Detective Scott
Love was executing a search warrant at 860 Freeland
Street. (Tr. p. 47) He knocked on the door and announced,
“Pittsburgh Police, search warrant.” (Tr. p. 49) Immediately
thereafter, Detective Love heard someone inside the house
exclaim an expletive, followed by “Task Force.” (Tr. p. 50)
He heard numerous individuals running throughout the res-
idence. (Tr. p. 50)

Detective Love testified that he tried the door and it
opened. (Tr. p. 50) He stated that he was the first officer to
enter the house. (Tr. p. 47) Upon entry, he looked straight
ahead, through the living room and into the dining room, and
saw Defendant and another individual. They were standing
at the dining room table, over a digital scale. (Tr. p. 51) On
the scale were pieces of loose crack cocaine. (Tr. p. 54)
Another piece of crack cocaine was bagged and knotted on
the table next to the scale. (Tr. p. 54) Also on the table was a
bag of marijuana and additional baggie corners. (Tr. p. 54)

Detective Love again yelled “Pittsburgh Police, search
warrant. Get down.” (Tr. p. 51) Instead of complying with the
directive of the Detective, Defendant and his colleague ran
away from the Detective and toward the basement stairs.
(Tr. p. 52) Detective Judd Emery and Detective Brian
Nicholas testified that they were behind Detective Love, and
their observations were essentially the same as the observa-
tions of Detective Love. (Tr. pp. 91-92, 136) Detective Emery
testified that he pursued Defendant to the basement, where
he observed Defendant and the other individual standing
next to a flushing toilet in the center of the basement, with
no walls surrounding the toilet. (Tr. p. 91) Detective Nicholas
testified that neither Defendant nor the other individual near
the toilet adjusted their clothes at all. (Tr. p. 143) Police were
unable to retrieve the contents of the toilet. (Tr. p. 145)

Subsequently, police did recover a Smith & Wesson .38
revolver with four live rounds in it from the kitchen adjacent
to the living room, (Tr. p. 98) along with two unopened boxes
of baggies. (Tr. p. 108) A magazine clip for an AK-47 assault
rifle was also recovered. (Tr. p. 108) On the second floor,
police recovered from an unlocked safe six thousand dollars
in cash and a bag of marijuana. (Tr. p. 185) A bag containing
sixty-six ecstasy tablets was ejected from a third floor win-
dow by an unknown actor, presumably one of three men later
found sitting in that room. (Tr. p. 200) Crack and powder
cocaine were also recovered in that room. (Tr. p. 217-9)

Detective Jason Binder testified that, in his expert opin-
ion, the cocaine, both in crack and powder forms, were pos-
sessed with the intent to deliver. (Tr. p. 255) His opinion was
based on the presence of items used for sale, such as a digi-
tal scale and packaging paraphernalia, as well as the
absence of items consistent with personal use. (Tr. p. 255)
Likewise, the presence of weapons and a large amount of
cash led Detective Binder to conclude that the drugs were
intended for sale, and not personal usage. (Tr. p. 256)

DISCUSSION
The test for reviewing a sufficiency of the evidence claim

is well settled:

[W]hether, viewing the evidence in the light most
favorable to the Commonwealth as verdict winner
and drawing all proper inferences favorable to the
Commonwealth, the jury could reasonably have
determined all elements of the crime to have been
established beyond a reasonable doubt.... This stan-
dard is equally applicable to cases where the evi-
dence is circumstantial rather than direct so long
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as the combination of the evidence links the
accused to the crime beyond a reasonable doubt.
Commonwealth v. Hardcastle, 546 A.2d 1101, 1105
(Pa. 1988) (citations omitted)

Commonwealth v. Torres, 617 A.2d 812, 236-237
(Pa.Super. 1992)

The law of constructive possession is also well-settled.

When contraband is not found on the defendant’s
person, the Commonwealth must establish “con-
structive possession,” that is, the power to control
the contraband and the intent to exercise that con-
trol. Commonwealth v. Valette, 531 Pa. 384, 613
A.2d 548 (1992). The fact that another person may
also have control and access does not eliminate the
defendant’s constructive possession; two actors
may have joint control and equal access and thus
both may constructively possess the contraband.
Commonwealth v. Mudrick, 510 Pa. 305, 507 A.2d
1212 (1986). As with any other element of a crime,
constructive possession may be proven by circum-
stantial evidence. Commonwealth v. Macolino, 503
Pa. 201, 469 A.2d 132 (1983). The requisite knowl-
edge and intent may be inferred from examination
of the totality of the circumstances. Commonwealth
v. Thompson, 286 Pa.Super. 31, 428 A.2d 223 (1981).
The fact that the contraband is located in an area
usually accessible only to the defendant may lead
to an inference that he placed it there or knew of its
presence. Id.

Commonwealth v. Haskins, 677 A.2d 328, 330 (Pa.Super.
1996)

The circumstantial evidence supports Defendant’s con-
viction of possession and possession with intent to deliver
crack cocaine. Defendant was in a private residence stand-
ing next to drugs, packaging material and a digital scale. He
did not possess any personal use paraphernalia. The
Commonwealth’s expert witness described the house as a
street level drug dealing operation. A security camera was
affixed to the front of the residence. Drugs, a weapon and a
large amount of cash were found in various locations within
the residence. Upon entry by the police, Defendant dis-
obeyed police commands and ran to the basement with
another individual. Officers pursued Defendant to the base-
ment where they observed Defendant and his companion
standing over a flushing toilet, both men fully clothed. The
evidence supports a finding that the Defendant had the
power to control the crack and the intent to exercise that
control. Furthermore, the amount of drugs recovered, the
number of locations where the drugs were located within
the house, the location where the Defendant was first
observed within the house, the packaging paraphernalia
(including baggies, baggie corners and a digital scale), and
the Defendant’s attempt to flee, under the totality of the cir-
cumstances, support a conviction of possession with intent
to deliver.

Turning to the allegations of error with the jury instruc-
tions, Defendant explicitly objected to the consciousness of
guilt charge. (Tr. p. 418) The accomplice liability was not
explicitly raised by Defendant, but it was raised by a co-
defendant. (Tr. p. 417) Assuming the issue of accomplice lia-
bility was properly preserved for appellate consideration,
this Court will now consider the merits of Defendant’s chal-
lenge to the jury charge.

This Court charged the jury on accomplice liability as

follows:

There is a way that one defendant can be
proved liable for the conduct of another person or
persons, and that is when the Defendant is an
accomplice of the person who actually commits the
crime at issue. To be an accomplice, a person does
not have to agree to help someone else. The person
is an accomplice if he or she on his or her own acts
to help the other person commit the crime.

More specifically, you may find the Defendant
is an accomplice of another in this case if the fol-
lowing two elements are proved beyond a reason-
able doubt: That the Defendant had the intent of
promoting or facilitating the commission of the
offense; and in this case the offense would be the
crimes of possession of cocaine and possession of
marijuana, possession with intent to deliver
cocaine [and] possession of drug paraphernalia.
And, two, that the Defendant aids, agrees to aid or
attempts to aid another person in the planning of
the crimes.

Accomplice liability must be assessed sepa-
rately for each crime charged. If two or more
crimes are committed and the Defendant before
you is charged as an accomplice for each of those
crimes, he or she may not be found liable unless it
is shown at each individual crime that this
Defendant had the intent of promoting the specific
crime and then aided, agreed to aid or attempted to
aid another person in the planning or committing of
the crime.

In other words, you must decide whether the
prosecution proved beyond a reasonable doubt that
any of the Defendants was an accomplice to each of
the crimes as charged. It is important to under-
stand that a person is not an accomplice merely
because he or she is present when a crime is com-
mitted or knows that a crime is being committed.
To be an accomplice, the Defendant must specifi-
cally intend to help bring about the crime by assist-
ing another in its commission.

A person who is an accomplice will not be
responsible for a crime if and only if the person
before the other person commits the crime either
stops his or her efforts to promote or facilitate the
commission of the crime, or, gives timely warning
to law enforcement authorities or otherwise makes
a proper effort to prevent the commission of the
crime. (Tr. pp. 515-517)

Likewise, this Court instructed the jury on consciousness of
guilt as follows:

Generally speaking, when a crime has been
committed and a person thinks that he or she is or
may be accused of committing it and he or she
flees or conceals himself or herself, such flight or
concealment is a circumstance tending to prove
the person is conscious of guilt. Such flight or con-
cealment does not necessarily show consciousness
of guilt in every case. A person may flee or hide for
some other motive and may do so even though
innocent.

Whether the evidence of flight or concealment
in this case should be looked at as tending to prove
guilt depends upon the facts and circumstances of
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this case and especially upon motives that may
have prompted the flight or concealment. You may
not find the Defendant guilty solely on the basis of
evidence of flight or concealment. (Tr. pp. 519-520)

As the Pennsylvania Supreme Court has made clear:

When reviewing a challenge to part of a jury
instruction, we must review the jury charge as a
whole to determine if it is fair and complete. A trial
court has wide discretion in phrasing its jury
instructions, and can choose its own words as long
as the law is clearly, adequately, and accurately
presented to the jury for its consideration. The trial
court commits an abuse of discretion only when
there is an inaccurate statement of the law.
Commonwealth v. Jones, 954 A.2d 1194, 1198
(Pa.Super. 2008) (citation omitted).

Com. v. Baker, 963 A.2d 495, 507 (Pa.Super 2008)

Both the accomplice liability charge and the conscious-
ness of guilt charge are clearly supported by the record. The
Defendant was present in a suspected drug house when
police were executing a warrant. He was standing next to
drugs and a digital scale, with another individual, both of
whom fled from police officers. Both Defendant and the
other individual were pursued to the basement, where they
were observed standing over a flushing toilet. One could eas-
ily infer that the Defendant was either actively participating
in criminal activity or assisting in the facilitation of the
crimes. Likewise, one could infer that Defendant fled to dis-
pose of incriminating evidence. As such, the jury charge is
appropriate.

CONCLUSION
For all of the above reasons, no reversible error occurred

and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Charles Phillip Payne a/k/a

Christopher Payne
Ineffectiveness of Counsel—Kloiber Instruction—
Accomplice Liability

1. A Kloiber jury instruction is necessary when there is a
question as to the eyewitness’s ability to see the alleged per-
petrator, or if the witness equivocated over the identification
on a prior occasion.

2. Since the witness had an opportunity to see the shooter
and was unequivocal in identifying Defendant as the shoot-
er, there is no need for such an instruction. Questions that
are directed to credibility and weight of the identification,
and not to the ability to make that identification, do not
require an instruction.

3. Defendant also claimed counsel’s ineffectiveness for
the failure to object to the charge on accomplice liability. He
claimed that the charge was inaccurate since it did not
inform the jury that Mr. Payne had to have the specific intent

to kill as an accomplice.

4. The Court concluded that in viewing the charge given
to the jury on first degree murder, third degree murder
and accomplice liability, the jury was properly and cor-
rectly charged as to the elements of the offenses and the
situation where someone could be responsible for the con-
duct of another since that person is an accomplice. Since
the jury made the decision that Mr. Payne was responsible
for first degree murder, it is clear that they understood
that the element of specific intent had to be present
whether Mr. Payne was the actual perpetrator or an
accomplice to the perpetrator.

5. No ineffectiveness of counsel was found.

(Diane Barr Quinlin)

Michael Streily for the Commonwealth.
Ken Snarey for Defendant.

No. 200511688; 200601397. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., May 1, 2009—On November 1, 2006, the

appellant, Charles Payne, (hereinafter referred to as
“Payne”), was convicted following a jury trial of first degree
murder, a person not to possess a firearm, and possession of
a firearm without a license. On November 14, 2006, Payne
plead guilty of two counts of possession with intent to deliv-
er a controlled substance and two counts of possession of a
controlled substance. A presentence report was ordered and
on January 26, 2007, Payne was sentenced to life without the
possibility of parole with respect to his conviction of first
degree murder and consecutive five to ten year periods of
incarceration for his conviction of a person not to possess a
firearm. No further penalty was imposed for his conviction
of possession of a firearm without a license. With respect to
his conviction for the violation of the Controlled Substance,
Drug, Devise & Cosmetic Act, he was sentenced to a period
of incarceration of not less than three nor more than six
years, which was to run concurrent with his other sentences.
Payne was advised of his post-sentencing rights and indicat-
ed to this Court that he wished to have an appeal filed as a
result of his conviction for first degree murder and the vio-
lation of the Uniform Firearms Act; however, no appeal was
ever filed.

On May 4, 2007, a petition for post-conviction relief was
filed on behalf of Payne which requested that his appellate
rights be reinstated. An amended petition for post-convic-
tion relief was filed on February 8, 2008, and following
receipt and review of the Commonwealth’s answer to that
petition, an order was entered on March 24, 2008, reinstat-
ing Payne’s appellate rights. Payne filed post-sentencing
motions and a hearing was held on those motions in May of
2008. The parties requested an opportunity to file briefs in
support of their respective positions, and after receipt and
review of the briefs submitted on behalf of Payne and the
Commonwealth, Payne’s post-sentencing motions were
denied on October 3, 2008.

Payne filed a timely appeal to the Superior Court on
October 17, 2008, and was directed to file a concise state-
ment of matters complained of on appeal. In complying with
that directive, Payne has alleged four claims of error.
Initially, he has maintained that his trial counsel was ineffec-
tive for failing to object or otherwise to preserve for appel-
late review, a claim that the jury instruction regarding
accomplice liability was erroneous. Payne has also suggest-
ed that his trial counsel was ineffective for failing to request
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a Kloiber instruction with regard to the identification testi-
mony of the Commonwealth’s witness, Michael Rumble.
Payne next maintains that the evidence was insufficient to
support his conviction for first degree murder and the two
violations of the Uniform Firearms Act, since the evidence
was insufficient to show that the defendant committed these
crimes or that he possessed the requisite intent to commit
first degree murder.1 Finally, Payne maintains that the ver-
dicts were against the weight of the evidence since the evi-
dence did not show that Payne was the individual who com-
mitted these acts or that he possessed any requisite intent to
commit first degree murder.

On June 28, 2005, at approximately 10:30 p.m., Michael
Rumble had just dropped off his girlfriend, Charlene
Weaver, at her apartment in the Monview Heights Housing
Project in West Mifflin, Pennsylvania. Rumble was in the
front passenger seat of the car being driven by his friend,
Aaron Shealey since Rumble was on crutches from recent
knee surgery. As they proceeded down Midway Drive,
Rumble noticed three men standing by a dumpster and saw
Payne holding a gun near the head of the victim, Jhirmon
Whitaker. He then saw a flash from the gun and saw
Whitaker fall to the ground. Rumble sunk down in his seat
and told Shealey to speed up and to get out of the area.
Before leaving the area, however, they looped around the
housing project to go tell Rumble’s girlfriend to go inside her
house because he had just witnessed a shooting.

Shealey and Rumble went back to Rumble’s house and
Rumble talked with his mother, told her about the shooting
and she convinced him to contact the police. Approximately
fifteen minutes after he arrived home, he called 911 and
advised them that there had been a shooting on Midway
Drive in the Monview Heights Projects and that he had wit-
nessed the shooting. Rumble subsequently was interviewed
by Homicide Detectives of the Allegheny County Police and
told the police what he had seen. He identified Payne as the
shooter, indicating that he saw a gun in Payne’s hand and he
saw Payne fire that weapon. He told the police that he had
known Payne most of his life and, in fact, Payne at one point
in time lived across the street from him. He would see Payne
on a regular basis and he was positive in his identification.
When he was shown a photo array, he immediately identified
Payne as Whitaker’s killer. Rumble agreed to have his state-
ment taped and that was done. Rumble was the
Commonwealth’s key witness in identifying Payne as
Whitaker’s killer, since Shealey was driving the car and
could only testify that he saw three men standing by the
dumpster and as he drove by he heard gunshots, but he did
not see who did the shooting or who was shot.

As trial approached, Rumble became a reluctant and
recalcitrant witness. Initially, he maintained that he would
not answer any questions and asserted a supposed Fifth
Amendment privilege. When this Court advised him that he
had no such privilege, he indicated that he still was not going
to testify. Rumble was held in contempt for his refusal to tes-
tify and lodged in the Allegheny County Jail. While in the
jail, he was told to watch his back and remember what hap-
pens to snitches. Rumble was put in the Witness Protection
Program and eventually agreed to testify against Payne,
however, his trial testimony differed with respect to the
taped statement that he gave to the police shortly after this
homicide, in that he suggested that there was a second gun
that was involved. Payne took the stand in his own defense
and presented alibi testimony which was supposedly sup-
ported by his uncle. Payne maintained that at the time that
this shooting occurred, he was drinking in Aces & Deuces
Bar and while he had been on Midway Avenue earlier in the
evening, he was not there at the time that Whitaker was shot. 

Payne has raised two claims of the ineffectiveness of his
trial counsel. Initially, Payne maintains that his trial counsel
was ineffective for failing to request a Kloiber instruction
with regard to the identification of Payne by Rumble. His
other claim of ineffectiveness is that he failed to object to the
charge on accomplice liability as it pertained to first degree
murder. The Sixth Amendment of the United States
Constitution and Article 1, Section 9 of the Pennsylvania
Constitution, guarantee a criminal defendant the right to
effective representation. The United States Supreme Court
in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984), recognized that the ineffectiveness of
counsel requires the granting of a new trial. The
Pennsylvania Supreme Court in Commonwealth v. Pierce,
515 Pa. 153, 527 A.2d 973 (1987), adopted the standard for
performance set forth in Strickland v. Washington, supra,
and required that a defendant claiming ineffectiveness of his
counsel had to prove a three-prong test, that being that the
claim now being asserted had some arguable merit, that his
counsel had no reasonable basis for his action or omission
with respect to that claim and, finally, that the defendant was
prejudiced by his counsel’s conduct. In reviewing a claim of
ineffectiveness it is well-settled that the law presumes that
counsel was effective and that the petitioner asserting the
claim of ineffectiveness bears the burden of proving it.
Commonwealth v. Khalil, 806 A.2d 415 (Pa.Super. 2002). The
burden of proof imposed upon a petitioner asserting the
claim of ineffectiveness has been set forth in Commonwealth
v. Kimball, 555 Pa. 299, 724 A.2d 326 (1999) as follows:

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-
ability that outcome of proceeding would have been
different.

The need for a cautionary instruction with respect to eye-
witness identification testimony, is set forth in the
Commonwealth v. Kloiber, 378 Pa. 412, 106 A.2d 820, 826-827
(1954)2:

Where the opportunity for positive identifica-
tion is good and the witness is positive in his iden-
tification and his identification is not weakened by
prior failure to identify, but remains, even after
cross-examination, positive and unqualified, the
testimony as to identification need not be received
with caution-indeed the cases say that “his [posi-
tive] testimony as to identity may be treated as the
statement of a fact.” Commonwealth v. Ricci, 161
Pa.Super. 193, 195, 54 A.2d 51, 52, Commonwealth
v. Sharpe, 138 Pa.Super. 156, 159, 10 A.2d 120. For
example, a positive, unqualified identification of
defendant by one witness is sufficient for convic-
tion even though half a dozen witnesses testify to an
alibi. Commonwealth v. Pride, 143 Pa.Super. 165,
167, 18 A.2d 879; Commonwealth v. Saldutte, 136
Pa.Super. 52, 56, 7 A.2d 121; Commonwealth v.
Ricci, 161 Pa.Super. 193, 54 A.2d 51, supra;
Commonwealth v. Tracey, 130 Pa.Super. 15, 196 A.
549; Commonwealth v. Lindner, 133 Pa.Super. 196,
2 A.2d 518; Commonwealth v. Sharpe, 138
Pa.Super. 156, 10 A.2d 120, supra.

On the other hand, where the witness is not in
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a position to clearly observe the assailant, or he is
not positive as to identity, or his positive statements
as to identity are weakened by qualification or by
failure to identify defendant on one or more prior
occasions, the accuracy of the identification is so
doubtful that the Court should warn the jury that
the testimony as to identity must be received with
caution.

In Commonwealth v. Reid, 123 Pa.Super. 459,
466, 187 A. 263, 266, the Superior Court correctly
said: “***Identification may be made through the
perception of any of the senses, and it is not essen-
tial that the witness should himself be free from
doubt as to the correctness of his opinion. ***’
Wharton’s Criminal Evidence, vol. 2, p. 1776,
§1015. ‘Proof beyond a reasonable doubt, or (of) the
identity of the accused as the person who commit-
ted the crime, is essential to a conviction. The evi-
dence of identification, however, need not be posi-
tive and certain [in order to convict]. A witness
may testify that it is his belief, opinion, or judgment
that the accused is the person who committed the
crime. The indefiniteness and uncertainty in the
testimony, of course, affects its weight.’ Wharton’s
Criminal Evidence, vol. 2, p. 1626, §932. See Com. *

A Kloiber instruction is to be given after several factors
have been considered, those being the view of the person
making the identification, the attention to the defendant
and/or victim, the amount of time that he had to witness the
defendant, the accuracy of his prior descriptions and other
factors which might compromise his ability to make an
unequivocal identification. When a witness makes a positive
and unqualified identification of a defendant, there is no
need for a Kloiber instruction. Commonwealth v. Bormak,
827 A.2d 503 (Pa.Super. 2003). When, however, the witness’
identification is questioned because he did not have an
opportunity to clearly view the defendant or the witness has
equivocated on the identification of the defendant as the
individual who committed the crime, or that the witness has
had a problem in the past with making such an identification,
it is clear that a Kloiber instruction is required. If, however,
the questions that are being raised go to the credibility and
weight of the witness’ identification and not to ability to
make that identification, no such instruction is required.
Commonwealth v. Paolello, 543 Pa. 83, 665 A.2d 439 (1995).
Similarly, if the identification was unequivocal, consistent
and independently based, then such an instruction is not
warranted. Commonwealth v. Johnson, 419 Pa.Super. 625,
615 A.2d 1322 (1992).

In the instant case, Rumble had known Payne for more
than twenty years and in fact, at one point in time, Payne
lived across the street from him. Rumble testified that he
had seen him on a regular basis and knew Payne and his
family. In fact, Rumble was dating Payne’s cousin the night
of the shooting. Payne testified that he saw three men by a
dumpster as they were making a turn in the road of Midway
Drive and that the headlights from Shealey’s car illuminated
that area so that he could clearly see all three individuals.
He also testified that two street lights provided additional
lighting for that area. In addition, he described the clothing
that was worn by Payne as being a white t-shirt and shorts,
and that the other man accompanying Payne was in camou-
flage clothing. He clearly saw the gun in Payne’s hand and
he saw it being fired and saw Whitaker fall to the ground.
Rumble told Shealey that he knew who had killed Whitaker,
told his mother he knew who had killed Whitaker, told the
911 operator that he was a witness to the shooting, told them

his name and then gave a complete statement to the police
which was put on tape. Both his oral and taped statement
Rumble identified Payne as the shooter. When presented
with a photo identification he unequivocally picked out
Payne’s photograph. At the time of trial he once again said
that Payne was the shooter and identified him as such.
Payne’s testimony revealed that he did have an opportunity
to see the shooter and he was unequivocal in identifying
Payne as that shooter.

As noted in Commonwealth v. Jones, 954 A.2d 1194, 1198
(2008 Pa.Super. 160), a Kloiber instruction is only required
when there is a question as to the eyewitnesses ability to
have an opportunity to see the alleged perpetrator, the wit-
ness’ equivocation of his identification or his inability at a
prior time to have made such an identification. When the
identification is unequivocal, there is no need for such an
instruction.

First, we note our standard of review when
examining a challenge to jury instructions:

When reviewing a challenge to part of a jury
instruction, we must review the jury charge as a
whole to determine if it is fair and complete. A
trial court has wide discretion in phrasing its
jury instructions, and can choose its own words
as long as the law is clearly, adequately, and
accurately presented to the jury for its consid-
eration. The trial court commits an abuse of dis-
cretion only when there is an inaccurate state-
ment of the law.

Commonwealth v. Einhorn, 911 A.2d 960 (Pa.Super.
2006) (citations and quotation marks omitted).

“A Kloiber charge instructs the jury that an
eyewitness’ identification should be viewed with
caution where the eyewitness: (1) did not have an
opportunity to clearly view the defendant; (2)
equivocated on the identification of the defendant;
or (3) had a problem making an identification in the
past.” Commonwealth v. Upshur, 764 A.2d 69, 77
(Pa.Super. 2000), appeal dismissed as improvident-
ly granted, 566 Pa. 589, 782 A.2d 538 (2001) (inter-
nal quotation marks omitted). “However, identifi-
cation testimony need not be received with caution
where it is positive, unshaken, and not weakened
by a prior failure to identify.” Id.

It is clear from a review of the record that Rumble’s tes-
timony was unequivocal, consistent and independently
based and, as such, there was no need for a Kloiber instruc-
tion. The challenge to Rumble’s eyewitness identification is
predicated upon his credibility and not his ability to have
seen Payne murder the victim. Payne’s counsel had an ample
opportunity to cross-examine Rumble in an effort to test his
credibility and the truth of his testimony. Cross-examination
may be used to test a witness’ story to impeach his or her
credibility and to establish a motive for the witness testify-
ing in the manner in which he or she did. Commonwealth v.
Robinson, 507 Pa. 522, 491 A.2d 107 (1985). With regard to
Rumble’s testimony, the issue was his credibility and that
was vigorously attacked during his cross-examination. Since
there was no necessity for a Kloiber instruction, Payne’s
counsel could not have been ineffective for failing to request
such an instruction or in failing to object to its absence.

Payne’s second claim of the ineffectiveness of his counsel
is predicated upon his belief that the jury instruction with
respect to accomplice liability was inaccurate since it did not
inform the jury that Payne had to have the specific intent to
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kill as an accomplice or that his conviction of first degree
murder because of this erroneous instruction, allowed him to
be convicted on evidence that was insufficient to meet the
standard of beyond a reasonable doubt. The predicate for
Payne’s current assertion is his belief that in order for some-
one to be convicted of first degree murder on the theory of
accomplice liability, that the explanation of accomplice lia-
bility must also include a statement that the accomplice had
the same state of mind as the individual who actually com-
mitted the crime of first degree murder and that is to have
the specific intent to kill. As previously noted in
Commonwealth v. Jones, supra, the standard for reviewing a
challenge to a jury instruction requires that the jury charge
as a whole be reviewed since the Court has the ability to
choose its own words as long as the Court fairly, accurately
and correctly presents the issue to a jury. The Trial Court
would only commit an abuse of discretion when it incorrect-
ly sets forth the law to the jury with respect to the charge or
charges that jury is considering. Commonwealth v.
Natividad, 595 Pa. 188, 938 A.2d 310 (2007).

In Commonwealth v. Chmiel, 585 Pa. 547, 889 A.2d 501,
517 (2005), the Supreme Court set forth what was required
to be proven before a reasonable doubt in order to establish
the commission of the crime of first degree murder.

In order to sustain a finding of first degree
murder, the evidence must establish that (1) a
human being was unlawfully killed; (2) the person
accused is responsible for the killing; and (3) the
accused acted with a specific intent to kill. 18
Pa.C.S. §2502(a); Commonwealth v. Spotz, 563 Pa.
269, 759 A.2d 1280, 1283 (2000). An intentional
killing is a “killing by means of poison or by lying
in wait, or any other kind of willful, deliberate, and
premeditated killing.” 18 Pa.C.S. §2502(d). Specific
intent to kill can be established through circum-
stantial evidence such as the use of a deadly
weapon upon a vital part of the victim’s body.
Commonwealth v. Ramos, 573 Pa. 605, 827 A.2d
1195 (2003); Commonwealth v. Walker, 540 Pa. 80,
656 A.2d 90, 95 (1995).

In examining the charge on the crime of criminal homi-
cide, this Court instructed the jury that it had three potential
verdicts to consider with respect to that charge: a verdict of
not guilty, a verdict of guilty of first degree murder, and a
verdict of third degree murder. In this regard before defin-
ing the elements of first degree and third degree murder,
this Court defined a common element between those grades
of criminal homicide and that being, malice. Trial
Transcript, page 504-505. This Court then went on to define
first degree murder as follows:

In order for you to find the defendant guilty of
first degree murder, you must be satisfied that the
following elements have been proven beyond a rea-
sonable doubt. First, that Jhirmon Whitaker is
dead. Second, that the defendant killed him. And,
third, that the defendant did so with the specific
intent to kill and with malice.

A person has the specific intent to kill if he
has a fully formed intent to kill and he is con-
scious of that intention. As the earlier definition of
malice indicates, a killing by a person who has the
specific intent to kill is a killing with malice.
Stated differently, a killing with the specific intent
to kill is where it is demonstrated it is willful,
deliberate and premeditated. The specific intent
to kill needed for first degree murder does not

require any particular length of time. It can occur
quickly. All that is needed is that the defendant
has the specific intent to kill and is conscious of
that particular intent.

When deciding whether or not the defendant
had the specific intent to kill, you should consider
all the circumstances and attendant facts that are
known to him. As I told you previously, if you
believe that the defendant used a deadly weapon on
a vital organ, you may use that as circumstantial
evidence demonstrating the specific intent to kill.

Trial Transcript, pp. 505-506, lines 13-25; 1-19.

Immediately after charging the jury on the elements of
the crime of first degree murder, this Court charged that
jury on the elements of the crime of third degree murder.
Third degree murder is defined as follows:

“Third degree murder occurs when a person
commits a killing which is neither intentional nor
committed during the perpetration of a felony, but
contains the requisite malice.” Commonwealth v.
Tielsch, 934 A.2d 81, 94 (Pa.Super. 2007) (citation
omitted); see also Commonwealth v. Santos, 583
Pa. 96, 876 A.2d 360, 363 (2005). “Malice is not
merely ill-will but, rather, wickedness of disposi-
tion, hardness of heart, recklessness of conse-
quences, and a mind regardless of social duty.”
Commonwealth v. Hardy, 918 A.2d 766, 774
(Pa.Super. 2007).

Commonwealth v. Morris, 958 A.2d 569 (Pa.Super.
2008).

This Court then charged the jury on the elements of the
crime of third degree murder:

With respect to the charge of third degree
murder, in order for you to find the defendant
guilty of that charge, you must be satisfied that the
following elements have been proven beyond a rea-
sonable doubt. First, that Jhirmon Whitaker is
dead. Second, that the defendant killed him. Third,
that the defendant did so with malice. The differ-
ence between first degree murder and third degree
murder is the element of premeditation.

Now, if you find the defendant was armed with
a firearm which he used or attempted to use and he
had no license to carry that firearm, you may, if you
so choose, consider those facts as evidence of his
intent to commit the crime of criminal homicide.

Trial Transcript, pp. 506-507; lines 2-25; 1-10.

This Court also charged on accomplice liability at the
request of the Commonwealth. Despite the fact that the
Commonwealth maintained that Payne had shot and killed
Whitaker, it requested the charge on accomplice liability
since its only eyewitness, Rumble, had added to his testimo-
ny by suggesting that there was a second gun that he saw at
the time of the shooting. On the evening of the shooting,
Rumble told Shealey that Payne was the shooter, he told his
mother that Payne was the shooter, and then advised 911 that
he was a witness to this homicide and that he would cooper-
ate with the police. He gave the police a statement indicating
that Payne was the shooter and also gave a taped statement
in which he identified Payne as the shooter. In none of these
conversations did he ever suggest that there was a second
gun or that the individual who was with Payne had a weapon.
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As previously noted, Rumble was put in the Witness
Protection Program and when he was called to be prepared
to testify, he indicated that he would not testify. He was then
brought before this Court to explain why he would not testi-
fy and it was apparent that Rumble had been warned and/or
threatened about what would happen to him should he testi-
fy. In an effort to give Payne an out, he did not change his tes-
timony but added the concept of a second gun. The
Commonwealth, because there was another individual with
Payne and close to Whitaker, decided to request the accom-
plice liability charge, which was given as follows:

Now, there is a way that a defendant can be
held accountable for the contact [sic] of another
person, that is where he is an accomplice of the
person who actually committed the crime. To be an
accomplice, the person does not have to agree to
help somebody but the person is an accomplice if
he or she acts in a manner which aids or helps the
other person to commit that particular crime. More
specifically, you may find the defendant as an
accomplice of another in this case if the following
two elements are proven beyond a reasonable
doubt. First, that the defendant had the intent of
promoting or facilitating the commission of the
offense, and that is the offense of criminal homi-
cide, and the defendant did, in fact, aid or assist
another person in the commission of that particular
offense. The accomplice liability must be assessed
separately for the crime charged. You are to con-
sider all the actions and circumstances of the
defendant in making a determination as to whether
or not he had the intent to aid or facilitate the com-
mission of the crime of criminal homicide by anoth-
er individual.

It is important to understand that a person is
not an accomplice merely because he or she is
present at the scene or the crime is committed or
knows that a crime is being committed. To be an
accomplice the person must specifically intend to
help or aid the person in committing that particular
crime.

Trial Transcript, pp. 507-508; lines 11-25; 1-17.

In viewing the charge given to the jury on first degree
murder, third degree murder and accomplice liability, it is
clear that the jury was properly and correctly charged as to
the elements of the offenses and the situation where some-
one could be responsible for the conduct of another since
that person is an accomplice. The jury, when given these
instructions was asked to consider one of three possible ver-
dicts: again, those being not guilty, guilty of first degree mur-
der or guilty of third degree murder. The record in this case
was more than sufficient to demonstrate beyond a reason-
able doubt that Payne was guilty of first degree murder for
his own actions. In this regard by rejecting a verdict of not
guilty, the jury made the determination that Payne was
responsible for his actions, either as the perpetrator or as an
accomplice. As previously noted, there was more than suffi-
cient evidence for Payne to be convicted of first degree mur-
der based upon the uncontradicted testimony of Rumble.
Even assuming that the jury convicted Payne on an accom-
plice liability theory, the charge that was given to the jury
was not inaccurate, misleading or an incorrect statement of
the law. The jury had to make a determination as to which
grade of criminal homicide for which Payne was responsible.
For the perpetrator of this homicide to be convicted of first
degree murder, he had to act with the specific intent to kill

and that was explained to the jury as one of the elements of
the crime of first degree murder. As an accomplice, the jury
would have made the determination as to which grade of
criminal homicide he would be responsible and would have
made the determination that it was first degree murder
which meant that the accomplice knew that the individual
had the specific intent to kill the victim. Since the jury made
that decision that Payne was responsible of first degree mur-
der, it is clear that they understood that the element of spe-
cific intent had to be present whether Payne was the actual
perpetrator or an accomplice to the perpetrator. Since the
charge was correct and there was no error of law, it is clear
that Payne’s counsel could not have been ineffective for
objecting to the charge in the manner in which it was given. 

Payne’s final two claims of error are that the evidence
was insufficient to support his convictions since they did not
demonstrate that he committed the crimes or that he had the
specific intent to commit these crimes, or in the alternative,
that the verdicts were against the weight of the evidence for
the same reasons. The claim that the evidence is insufficient
can be raised for the first time on appeal3 and is not required
to be raised in post-trial motions, whereas a claim that the
verdict was against the weight of the evidence must be
raised in post-trial motions.4 A more critical distinction,
however, is the result that occurs should one succeed on
those claims. If one is successful on the claim that the ver-
dict was against the weight of the evidence, the defendant is
entitled to a new trial whereas, if a defendant is a successful
on a claim that the evidence was insufficient to support the
verdict, the Commonwealth is barred from further prosecu-
tion on the basis of double jeopardy. In Commonwealth v.
Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the
Pennsylvania Supreme Court described the difference
between these two claims and the results that would be
achieved if someone were successful on these claims and the
standard of review with respect to each of the claims.

Appellant’s remaining claim of error is that
the Superior Court misstated the standard of
review for a weight of the evidence claim. The stan-
dard of review refers to how the reviewing court
examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior
Court improperly interjected sufficiency of the evi-
dence principles into its analysis and thus adjudi-
cated the trial court’s exercise of discretion by an
incorrect measure.

In order to address this claim we find it neces-
sary to delineate the distinctions between a claim
challenging the sufficiency of the evidence and a
claim that challenges the weight of the evidence.
The distinction between these two challenges is
critical. A claim challenging the sufficiency of the
evidence, if granted, would preclude retrial under
the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and
Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct.
2211, 72 L.Ed.2d 652 (1982); Commonwealth v.
Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if
granted would permit a second trial. Id.

A claim challenging the sufficiency of the evi-
dence is a question of law. Evidence will be deemed
sufficient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
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sonable doubt. Commonwealth v. Karkaria, 533 Pa.
412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to
the physical facts, in contravention to human expe-
rience and the laws of nature, then the evidence is
insufficient as a matter of law. Commonwealth v.
Santana, 460 Pa. 482, 333 A.2d 876 (1975). When
reviewing a sufficiency claim the court is required
to view the evidence in the light most favorable to
the verdict winner giving the prosecution the ben-
efit of all reasonable inferences to be drawn from
the evidence. Commonwealth v. Chambers, 528 Pa.
558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the
verdict is contrary to the weight of the evidence,
concedes that there is sufficient evidence to sustain
the verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial
court is under no obligation to view the evidence in
the light most favorable to the verdict winner.
Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An alle-
gation that the verdict is against the weight of the
evidence is addressed to the discretion of the trial
court. Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or
because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.
A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is
against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court
found the following explanation of the critical
distinction between a weight and sufficiency
review noteworthy:

When a motion for new trial is made on the
ground that the verdict is contrary to the weight
of the evidence, the issues are far different....
The [trial] court need not view the evidence in
the light most favorable to the verdict; it may
weigh the evidence and in so doing evaluate for
itself the credibility of the witnesses. If the
court concludes that, despite the abstract suffi-
ciency of the evidence to sustain the verdict, the
evidence preponderates sufficiently heavily
against the verdict that a serious miscarriage of
justice may have occurred, it may set aside the
verdict, grant a new trial, and submit the issues
for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting
United States v. Lincoln, 630 F.2d 1313 (Cir. 8th
1980).

The Commonwealth presented the testimony of Bennett
Omalu, M.D. to review the autopsy done on Whitaker by
Shawn Latham, M.D. and his findings. Dr. Omalu agreed
with Dr. Latham that the cause of death was a single gunshot
wound to Whitaker’s trunk and that the manner of death was
a homicide. The autopsy revealed that Whitaker had a gun-

shot wound entrance in his right shoulder and that the path
of the bullet passed beneath the right clavicle, perforating
the soft tissue of his shoulder, perforating his chest wall, and
then lacerating the sub-clavian vein, causing an almost fifty
percent disruption of the wall of that vein. The bullet then
lacerated the upper lobe of the right lung and then fractured
the third thoracic vertebrae, thereby lacerating the left lung
and came to rest in Whitaker’s left armpit. While there was
little external bleeding, Whitaker suffered from massive
internal bleeding which resulted in the loss of over two-
thirds of his blood. In effect, Whitaker bled to death as a
result of this gunshot wound.

When examining the claims that the evidence was insuf-
ficient to support the verdicts or that the verdicts were
against the weight of the evidence using the appropriate
standards to be applied in light of the record developed in
this matter, it is clear that both of these claims are without
merit. With respect to the sufficiency of the evidence claim
and in looking at the evidence in the light most favorable to
the Commonwealth, it is clear that the testimony of Rumble
was more than sufficient to show that Payne killed Whitaker
and that he had the specific intent to do so since he pointed
and fired the gun at a vital part of the victim’s body.
Commonwealth v. Miller, 430 Pa.Super. 297, 634 A.2d 614
(1993). Despite the fact that Rumble introduced a second
gun in his testimony at the time of trial, he still maintained
that Payne was the shooter and that was consistent with not
only his initial statements to the police but, also, with his
taped statement. In viewing his claim that the verdicts were
against the weight of the evidence, it is clear that these ver-
dicts do not shock one’s conscious so as to require the grant-
ing of a new trial. There was more than sufficient evidence
to support these verdicts based upon the testimony of
Rumble and the fact that Payne used a deadly weapon on a
vital portion of the victim’s body. As with Payne’s other
claims of error, these claims are similarly without merit.

Cashman, J.

Dated: May 1, 2009
1 In filing his notice of appeal, Payne has included both crim-
inal complaint numbers in that notice. At Criminal
Complaint No. 200511688, he charged Payne with criminal
homicide and two counts of the violation of the Uniform
Firearms Act. At Criminal Complaint No. 200601397, Payne
was charged with two counts of possession with intent to
deliver a controlled substance and two counts of possession
of a controlled substance. There are no claims of error
asserted with respect to his pleas of guilty to the violations of
the Controlled Substance, Drug, Device & Cosmetics Act.
The only thing that in any way tangentially connects these
cases is the statement that Payne made at the time that he
was arrested on September 8, 2005 on an outstanding war-
rant for the charge of criminal homicide. At the time he was
arrested he was searched and found to be possession of ten
point thirty-one grams of cocaine and two point five four
grams of heroin, which heroin was contained in one hundred
two stamped bags. He also had in his possession eighteen
hundred sixty-seven dollars in cash. Payne told the arresting
officers that he was selling drugs to raise money for an attor-
ney in connection with the homicide charges that had been
filed against him.
2 The Kloiber instruction that Payne maintains should have
been given is set forth in Pa. Suggested Standard Criminal
Jury Instruction 4.07B, which provides as follows:

1. In [his] [her] testimony, [name of witness] has identified
the defendant as the person who committed the crime. There
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is a question of whether this identification is accurate.

2. A victim or other witness can sometimes make a mistake
when trying to identify the criminal. If certain factors are
present, the accuracy of identification testimony is so doubt-
ful that a jury must receive it with caution. Identification tes-
timony must be received with caution. [if the witness
because of bad position, poor lighting, or other reasons did
not have a good opportunity to observe the criminal] [if the
witness in [his] [her] testimony] is not positive as to identi-
ty] [if the witness’s positive testimony as to identity is weak-
ened [by qualifications, hedging, or inconsistencies in the
rest of [his] [her] testimony] [by [his] [her] not identifying
the defendant, or identifying someone else, as the criminal
[at a lineup] [when shown photographs] [give specifics]
before the trial]] [if, before the trial, the defendant’s request
for a [lineup] [specify request] to test the ability of the wit-
ness to make an identification was denied and the witness
subsequently made a less reliable identification] [if, [give
specifics]].

[First Alternative: Court rules as a matter of law that caution
is required:]

3. In this case [there was evidence that [name of witness]
could not see the criminal clearly] [give specifics].
Therefore, you must consider with caution [his] [her] testi-
mony identifying the defendant as the person who commit-
ted the crime.

[Second Alternative: When there is a jury issue as to whether
caution is required:]

3. If you believe that [this factor is] [one or more of these
factors are] present, then you must consider with caution
[name of witness]’s testimony identifying the defendant as
the person who committed the crime. If, however, you do not
believe that [this factor] [at least one of these factors] is
present, then you need not receive the testimony with cau-
tion; you may treat it like any other testimony.

4. You should consider all evidence relevant to the question
of who committed the crime, including the testimony of
[name of victim or witness], [any evidence of facts and cir-
cumstances from which identity, or nonidentity, of the crim-
inal may be inferred] [give other circumstances]. You cannot
find the defendant guilty unless you are satisfied beyond
reasonable doubt by all the evidence, direct and circumstan-
tial, not only that the crime was committed but that it was the
defendant who committed it.
3 Rule 606. Challenges to Sufficiency of Evidence

(A) A defendant may challenge the sufficiency of the evi-
dence to sustain a conviction of one or more of the offenses
charged in one or more of the following ways: (1) a motion
for judgment of acquittal at the close of the Commonwealth’s
case-in-chief; (2) a motion for judgment of acquittal at the
close of all the evidence; (3) a motion for judgment of acquit-
tal filed within 10 days after the jury has been discharged
without agreeing upon a verdict; (4) a motion for judgment
of acquittal made orally immediately after verdict; (5) a
motion for judgment of acquittal made orally before sentenc-
ing pursuant to Rule 704 (B); (6) a motion for judgment of
acquittal made after sentence is imposed pursuant to Rule
720 (B); or (7) a challenge to the sufficiency of the evidence
made on appeal. (B) A motion for judgment of acquittal shall
not constitute an admission of any facts or inferences except
for the purpose of deciding the motion. If the motion is made
at the close of the Commonwealth’s evidence and is not
granted, the defendant may present evidence without having
reserved the right to do so, and the case shall otherwise pro-

ceed as if the motion had not been made. (C) If a defendant
moves for judgment of acquittal at the close of all the evi-
dence, the court may reserve decision until after the jury
returns a guilty verdict or after the jury is discharged with-
out agreeing upon a verdict.
4 Rule 607. Challenges to the Weight of the Evidence

(A) A claim that the verdict was against the weight of the evi-
dence shall be raised with the trial judge in a motion for a
new trial:(1) orally, on the record, at any time before sen-
tencing; (2) by written motion at any time before sentencing;
or (3) in a post-sentence motion. (B)(1) If the claim is raised
before sentencing, the judge shall decide the motion before
imposing sentence, and shall not extend the date for sentenc-
ing or otherwise delay the sentencing proceeding in order to
dispose of the motion.(2) An appeal from a disposition pur-
suant to this paragraph shall be governed by the timing
requirements of Rule 720(A)(2) or (3), whichever applies.
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Emergency Petition. On April 20, 2009, this Court denied the
Emergency Petition after reviewing the papers.

On April 21, 2009, Govils filed a Notice of Appeal of the
March 23 Order. On April 22, 2009, this Court ordered Govils to
file a concise statement of errors complained on appeal pursuant
to Pa.R.A.P. 1925(b). On May 5, 2009, Govils filed a second
Notice of Appeal, this time of the April 20 Order. On May 7, 2009,
this Court ordered Govils to file a second concise statement.

On May 11, 2009, Govils filed the first Concise statement.
On May 21, 2009, the Superior Court consolidated the appeals.
On May 27, 2009, Govils filed a second Concise statement and
then, later in the day, an amended second Concise statement.

Issues Raised on Appeal
In their first Pa. R.A.P. 1925 (b) Statement, Govils

averred as follows:
1. The Court erred in concluding that [Govils’]

Petition to Strike must be denied because it raised a question
of jurisdiction that could only be raised by Preliminary
Objections. [Govils] Petition to Strike challenged the validity of
a default judgment entered on a complaint that was not self-
sufficient, and, therefore, voidable. As such, the default judg-
ment may be directly attacked as invalid as the Court did not
have jurisdiction to enter the judgment.

2. The Court erred in concluding that a Petition to
Open Judgment filed within ten (10) days of the entry of default
(forty-six (46) days after the service of the Complaint) should
not be opened for the purpose of filing Preliminary Objections
when a reasonable excuse for delay was presented. While the
Court concluded that the Govil Defendants timely filed their
Petition to Open and presented a meritorious defense, the Court
erred when it determined that a reasonable excuse for the delay
in filing a responsive pleading was not presented. Alternatively,
the Court should have granted leave to [Govils] to file an
Answer upon their request at oral argument.

In their amended second Pa. R.A.P. 1925 (b) Statement,
Govils averred as follows

1. The Court erred in ruling on the Emergency Petition to
Open Default Judgment without first holding oral arguments
and/or evidentiary hearing.

2. The Court erred in denying the Emergency Petition to Open
Default Judgment when it was timely filed, presented a meritorious
defense, and provided a reasonable excuse for delay.

Discussion and Analysis
Striking and opening default judgments are two separate and

distinct remedies. PennWest Farm Credit, ACA v. Hare, 600 A.2d
213, 217 (Pa.Super. 1991). A petition to strike “operates as a
demurrer to the record” and is appropriate when defects appear
on the face of that record. Id. Whether a petition to open is grant-
ed or denied is within the discretion of the trial court, and will
not be reversed absent an abuse of discretion. Academy House
Council v. Phillips, 458 A.2d 1002, 1005 (Pa.Super. 1983).

On March 4, 2009, Chopra and Govils appeared on a Petition
to Strike and/or Open Default Judgment. Govils sought to have the
default judgment stricken, or, in the alternative, to have the judg-
ment opened and to obtain leave to file preliminary objections.

For a court to strike a judgment, there must be a defect on the
face of the record. In determining whether it should strike a judg-
ment, the court is limited to reviewing that record. Resolution
Trust Corp. v. Copley Qu-Wayne Assoc., 683 A.2d 269, 273 (Pa.
1996). If factual averments in the record are disputed, the court
should open the judgment, rather than strike it. Id. Before a court
will grant a petition to open a judgment, it must decide that the
petition presents sufficient evidence that, in a jury trial, would
require the issues to be submitted to the jury. Ohio Pure Foods,
Inc. v. Barbe, 697 A.2d 252, 253 (Pa. 1997). The evidence present-
ed in the petition must be credible. Iron Worker’s Savings & Loan

Sanjay Chopra v.
Amit Govil, Asit Govil, and Google, Inc.

Opening and/or Striking Default Judgment—Preliminary
Objections as “Meritorious Defense”—Requirements of
Schultz v. Erie Insurance Exchange

1. Plaintiff sued Defendants, two individuals and Google, Inc.
for Defamation, Interference with Existing Contractual Relations,
and Interference with Prospective Contractual Relations.

2. The individual defendants (“Govils”) failed to timely
respond, and a default judgment was entered. They filed a
Petition to Strike/Open Judgment within ten days of entry of
the default judgment.

3. The court denied the petition because Govils could not
fulfill all of the requirements for opening and/or striking a
default judgment.

4. For a court to strike a judgment, there must be a defect on
the face of the record. Govils asserted that lack of personal juris-
diction over them was such a defect, but the court found that such
an alleged fact could not be considered a defect on the record.

5. For a court to open a default judgment, the test of Schultz
v. Erie Insurance Exchange must be satisfied. Govils could sat-
isfy the first two prongs of the test–that the petition was prompt-
ly filed and that a meritorious defense could be asserted. Prompt
filing did not appear to be in contention. A meritorious defense
in the form of preliminary objections raising lack of personal
jurisdiction satisfied the second prong because the complaint
alleged Govils acted as officers of a Pennsylvania corporation,
while Govils alleged in their petition that their place of business
was New Jersey. The third prong of Schultz could not be satis-
fied, however, because the only excuse offered for Govils’ failure
to appear was that they did not have enough time, an excuse not
found by the court to be reasonable as a matter of law.

(Lynn E. MacBeth)

Shawn T. Flaherty and William F. Rogel for Plaintiff.
Roy S. Cohen & A. Michael Gianantonio for Amit & Asit Govil.
Shana Stanton for Google, Inc.

No. GD 08-27077. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION OF THE COURT
Wecht, A.J., June 11, 2009—Defendants Amit Govil and Asit

Govil [“Govils”] appeal Orders of this Court dated March 23,
2009 and April 20, 2009. The March 23 Order denied Govils’
Petition to Strike/Open a Judgment. The April 20 Order denied
Govils’ Emergency Petition to Open Default Judgment.

Background and Procedural History
On December 17, 2008, Plaintiff Sanjay Chopra [“Chopra”]

filed a Complaint for Defamation, Interference with Existing
Contractual Relations, and Interference with Prospective
Contractual Relations, seeking both damages and equitable
relief. On February 10, 2009, Chopra filed a Praecipe to Enter
Default Judgment as to Defendants Amit and Asit Govil.

Govils presented a Petition to Strike, or in the Alternative,
Petition to Open, Default Judgment. On March 4, 2009, the
undersigned heard argument.1 On March 23, this Court denied
the petition to strike and the petition to open. This Member of
the Court relinquished jurisdiction to the next-assigned Motions
Judge, as the undersigned would soon complete his annual Civil
Division rotation, and would return to the Family Division.

Govils then attempted to present a new Petition to Open, seeking
leave to file an Answer, before the Honorable Timothy P. O’Reilly.
Judge O’Reilly, believing that the undersigned should hear the new
Petition after having made the initial ruling, did not hear the petition.

Then, on April 17, 2009, Govils provided this Court a copy
of an Emergency Petition to Open. Chopra responded to the
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dict standard, and viewing all evidence in the light most favor-
able to the petitioner, Govils raise a meritorious defense.

The third element of the Schultz requirements is that the
failure to appear can be excused. A failure to appear was
found to be reasonable in a case where an attorney believed
an extension had been granted to all defendants for filing their
answer, but the plaintiff believed the extension only applied to
one defendant. MidAtlantic Bank, N.A. v. Accu-Tech Tool, Inc.,
33 Pa. D&C 4th 357, 361-63 (C.P. Monroe 1996). The failure to
appear also was excused where the complaint was not effec-
tively served because it was given to an unidentified person in
City Hall, instead of someone who was authorized to receive
service of process. Comyn v. SEPTA, 594 A.2d 857, 859
(Pa.Commw. 1991). However, when the attorney believed his
entry of appearance was sufficient to stop a default judgment,
the excuse was not reasonable. Davis v. Burton, 529 A.2d 22,
24 (Pa.Super. 1987). The Davis Court gave examples of rea-
sonable excuses, such as clerical oversight or misplacement
of papers through no fault of the attorney. Id. at 23.

In this case, Govils alleged that they believed they would be
able to retain local counsel in time and that judgment was
entered 35 days after service was sent to the wrong address.
However, Govils failed to allege that there was no actual notice or
that they were unaware of the lawsuit or the deadline for filing.
They did not seem to offer any excuse except that they did not
have enough time. This Court found that Govils’ excuse for their
failure to appear was not reasonable, and that it did not meet the
third Schultz requirement. Therefore, the Petition to Open was
denied. This Court did not permit Govils to file an Answer
because they had not met the burden to open the judgment.

Govils’ emergency petition requested that judgment be
opened and that the Govils be given leave to file an Answer.
Govils advanced the same arguments for opening the judg-
ment in their emergency petition as they did in their original
petition and in their oral argument before this Court on March
4. Since the same test applied, this Court denied the petition.
The third Schultz requirement still had not been satisfied.

Govils offered nothing new in their Emergency Petition.
Govils also were extremely concerned with receiving a rul-
ing on the Emergency Petition immediately so that they
could file a Notice of Appeal as to the March 23 Order if the
Emergency Petition were denied. Govils’ attorney called the
undersigned’s chambers multiple times in the couple of days
that the Emergency Petition was under advisement and
insisted that the April 20 Order be faxed to his office. For all
of these reasons, this Court ruled on Govil’s papers rather
than scheduling a hearing on the Emergency Petition.

BY THE COURT:
/s/Wecht, A.J.

1 The other defendant, Google, Inc., has not appeared for any
of the arguments and has not filed any papers in this case.

Christina M. Mossburger v. Kevin A. Eiler
Custody—Contempt

1. Custody of the parties’ eight year old child rests with the
father in Allegheny County, Pennsylvania, subject to partial
custody enjoyed by the mother, who resides in Alaska. Pursuant
to the current custody order, the father was to take the child to
Alaska to be with her mother over Christmas of 2008.

2. On December 23, 2008, the father took the child, then
seven years of age, to the airport to travel to Alaska. His flight
from Pittsburgh to Chicago was delayed so that he missed his
connecting flight from Chicago to Alaska. He was not advised

Ass’n v. IWS, Inc., 622 A.2d 367, 371 (Pa.Super. 1993). The evi-
dence is viewed under a directed verdict standard: all evidence
is viewed in the light most favorable to the party seeking to open
the judgment, and that party enjoys the benefit of all reasonable
inferences from that evidence. Fleetway Leasing Co. v. Block, 26
Pa D&C 4th 230, 233 (C.P. Montgomery 1995).

On the issue of striking the judgment, the complaint and con-
fession of judgment are read together to determine whether
there are defects on the face of the record. Parliament
Industries, Inc. v. William H. Vaughan & Co., 459 A.2d 720, 726
(Pa. 1983). Govils argued that there were no allegations that they
were subject to Pennsylvania’s personal jurisdiction, and that
this omission rendered the complaint defective on its face.
Chopra replied that the facts alleged by Govils in contesting per-
sonal jurisdiction are not of record and therefore cannot create
a defect on the face of the record. Chopra was correct. In a sim-
ilar case, where the appellee alleged lack of jurisdiction due to
improper service, the Superior Court held that striking the judg-
ment was inappropriate and that, instead, preliminary objec-
tions should have been filed. Goldenberg v. Holiday Inns of
America Inc., 323 A.2d 176, 177-78 (Pa.Super. 1974). In accord
with this authority, this Court denied Govils’ Petition to Strike.

On the issue of opening the judgment, Govils argued that
they filed their Petition to Open and their preliminary objec-
tions within ten days after the judgment was entered. Further,
Govils argued that Rule 237.3, while not wholly applicable,
should be read to suggest that the judgment should be opened
because the petition was filed within ten days and a meritori-
ous defense was raised. Govils acknowledged that the test of
Schultz v. Erie Insurance Exchange, 477 A.2d 471 (Pa. 1984)
must be satisfied, including a showing that the failure to
appear can be excused. Govils claimed that their failure to
appear arose from their delay in finding a local attorney
because Govils both were outside the jurisdiction.

Chopra replied that Rule 237.3 is irrelevant, because it
applies when the defendants wish to file an Answer. See Pa.
R.C.P. 237.3 Note. Chopra agreed that Schultz is on point, and
that it imposes three requirements on the petitioner: a showing
that the petition was promptly filed, a meritorious defense, and
an excuse for the failure to appear. 477 A.2d at 472. Chopra
argued that lack of personal jurisdiction cannot be a meritori-
ous defense because, by definition, it is not a defense, but a pre-
liminary objection. Chopra also argued that Govils did not show
that their failure to appear was excusable; Govils were aware of
the suit, yet did not file a responsive pleading. Further, Chopra
argued that he continues to be harmed by Govils’ action and
that any delay in the litigation will only do further harm to him.

This Court found that Govils met two of the Schultz require-
ments, but not the third. Therefore, this Court denied the petition.

The first requirement of the Schultz test–prompt filing of the peti-
tion–does not appear to be in contention. Chopra did not seem to ques-
tion this element, other than to assert that the ten-day rule in Rule
237.3 does not apply. The Petition was filed within ten days of the
default judgment. That appears to satisfy the first element of Schultz.

On the second element of the Schultz requirements (i.e.,
that a meritorious defense can be shown) the Superior Court
has held that preliminary objections can serve to establish a
meritorious defense. Atlantic Credit & Finance, Inc. v.
Giuliana, 829 A.2d 340, 343 (Pa.Super. 2003). In that case, the
preliminary objections raised the issue of lack of verification
and of failure to attach the contract upon which the complaint
was based. Although the instant case involved preliminary
objections based on personal jurisdiction, the Giuliana case
did not limit itself to the specific preliminary objections filed
there. If the facts Chopra alleged in his response are true, i.e.
Govils acted as officers of a Pennsylvania Corporation, then
Govils are subject to personal jurisdiction. Govils alleged that
their place of business is New Jersey. Using the directed ver-
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required to deliver Lita to Mother. The clerk told Father that he
could try to stand-by for a flight on December 26, but that his
chances of actually getting on that flight were not good, and that
Father could elect to wait for the privilege of purchasing new
tickets for seats on flights scheduled for December 28.

Faced with the prospect of staying in Chicago, with all the
attendant expenses, for several days, at Christmas, with a seven-
year-old child, or returning home and trying again, Father rea-
sonably decided to try to return to Pittsburgh. Father then was
forced to overnight with the child in Chicago at a cost of $90.00
for the hotel room (not including meals and other expenses; the
airline could only spring for a portion of the room), and then
catch a flight to Philadelphia the next morning (Christmas Eve)
(Pittsburgh being unavailable for some unknown reason) with
the intention to return to Pittsburgh the same day.

Father was met in Philadelphia with yet another “weather”
delay. He and Lita then were forced to spend Christmas Eve in
Philadelphia and return to Pittsburgh on Christmas Day. While
the airline did pay for the hotel in Philadelphia, Father was
forced to incur expenses for meals. More importantly, Lita was
forced to incur a Christmas Eve spent in an airport hotel. A
casual observer might wonder how this situation would have
played out if the child had been a year or two older and had
been traveling alone in this wintry ordeal. Would the airline
have let a minor wait in the Chicago airport for four or five
days until the next available flight? Does the airline even care?

Upon his eventual return to Pittsburgh on Christmas Day,
Father (who is a cook, not a lawyer) was compelled to spend hours
of the family’s remaining holiday time making several telephone
calls to the airline trying to get the child and himself to Alaska on
a different flight. After many calls, Father finally was able to book
December 28 travel. During these telephone calls, Father initially
was put on hold for hours, and initially was told that he would have
to buy an entirely separate ticket for an additional $2,000.001 for
the Pittsburgh to Chicago and Chicago to Pittsburgh portions of
his original tickets that he and the child had used.2

Mother presented a Petition For Contempt, alleging that
Father had willfully failed to comply with the Order’s require-
ment that the child travel on the first flight available after school
recesses for winter break pursuant to the July 25, 2008 Order.
Father opposed the Petition, and this Court scheduled a hearing.

At the hearing, there was no proof that Father had willful-
ly failed to comply. To the contrary, Father diligently had
attempted to comply. He had been thwarted by the airlines’
misfeasance, incompetence, and utter callousness.

Because Father was not in contempt, the Court did not hold
him in contempt. The Court will order that Mother obtain two
extra days on both ends of the summer this year. Currently,
Mother obtains custody of the child the seventh day after school
recesses for the summer, and returns custody the seventh day
before school begins. This coming summer, she will obtain cus-
tody the fifth day after school ends, and return custody the fifth
day before school begins. The Court is aware that Father may
already have purchased tickets for the child and that this may,
unfortunately, cause additional expense for changing the tickets.
In such case, we once again see proof that, regardless of respon-
sibility for causing a problem, the airline always profits in the end.

An Order in accordance with this Memorandum follows.

ORDER OF THE COURT
AND NOW, this 1st day of May, 2009, in accordance with

the foregoing Memorandum, and following record hearing
on April 30, 2009, it is hereby ORDERED that:

1. Mother’s Petition for Contempt is DENIED. Father is
not in contempt of the July 25, 2008 Order, because Father
did not willfully fail to comply.

2. Mother is entitled to make-up time with the child. For
the summer of 2009, Mother’s custody shall begin on the

by the airline of any likelihood of missing this connecting
flight. He was, however, told that he could stay in Chicago and
attempt to travel standby on December 26, 2008 or buy a new
ticket entirely to travel on December 28, 2008. Rather than
stay in a hotel in Chicago over the Christmas holiday, the father
returned with the child to Pittsburgh, although he had to fly
through Philadelphia where he was again delayed. The father
and the child spent Christmas Eve in a hotel in Philadelphia,
returning to Pittsburgh on Christmas Day. Following a number
of hours on the telephone with airline personnel, the father was
able to rebook a flight for December 28, 2008.

3. The mother filed a petition for contempt alleging that
the father had willfully failed to transport the child to Alaska
for the Christmas holiday. The court found that the father
had not willfully failed to comply with the order but that he
had diligently attempted to comply. The trial court compen-
sated the mother by adding four days to her summer 2009
custody time, two at the beginning and two at the end.

4. The court raised a concern as to what would have happened
in this situation had the child been slightly older and flying alone.

(Christine Gale)
Timothy G. Uhrich for Plaintiff/Mother.
Jan Ira Medoff for Defendant/Father.
No. FD 01-3198-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

MEMORANDUM
Wecht, A.J., May 1, 2009—Here lies yet another sad tale of a bro-

ken family whose contentious, long-distance custody dispute has been
aggravated and intensified by our essentially unregulated, unaccount-
able, and uncaring airline industry. It is not the first such episode.
Sadly, there is every reason to suspect that it will not be the last.

Pursuant to an Order of Court dated July 25, 2008, Defendant
Kevin A. Eiler [“Father”] exercises primary custody of the parties’
eight-year-old child, Lita [d.o.b. 2/12/01], in Allegheny County,
Pennsylvania, while Plaintiff Christina M. Mossburger [“Mother”]
exercises partial custody in Fairbanks, Alaska. In compliance with
that Order, Father purchased airline tickets to travel with Lita from
Pittsburgh to Fairbanks (via Chicago and Anchorage) on
December 23, 2008. The reason for Father’s traveling with the
child was that the child was too young to travel unaccompanied.

On December 23, 2008, Father and Lita arrived at the
Pittsburgh Airport at 12:30 p.m. or 1:00 p.m. for a 3:45 p.m. flight.
American Airlines rewarded them for their diligence in arriving
early by consigning them to wait until approximately 7 p.m.

Because of Father’s and Lita’s delayed departure from
Pittsburgh, they arrived too late in Chicago to catch their connecting
flight to Anchorage on American Airlines’ “partner” Alaska Airlines.

When Father and child left Pittsburgh, the airline must (or
should) have known that there was no way Father and Lita
could make their connecting Chicago to Anchorage flight, and
that the “weather” in Chicago (Chicago weather being a new
discovery for the airline) would not allow for any other flights
that evening. Had any airline employee advised Father of
these facts before he left Pittsburgh, Father could have stayed
in Pittsburgh, tried to make other arrangements immediately,
and avoided the rest of the expense, delay, stress and incon-
venience he and the then seven-year-old Lita encountered.

When Father and Lita arrived in Chicago on the night of
December 23, they were met by enormous milling crowds in
the airport terminal. While there was an airline employee wait-
ing near the gate, that employee merely directed the passen-
gers to a line of several hundred people waiting to speak with a
ticketing agent. Father faithfully waited in line for two to three
hours with his seven-year-old child to gain information about
how and when he could connect to Fairbanks via Anchorage.
After finally reaching the counter, Father displayed this Court’s
Order to the airline clerk because Father knew that he was
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er records since they are accessible electronically. If there
were evidence or averments that Wife banked online or paid
bills online, the Court might be more inclined to say that the
records are in her control. Without that, there is no way to
know whether Wife even knows how to obtain the records
online. The burden should not be on her, in effect, to educate
herself about how she can take steps to save Husband a few
dollars and an hour or two. Perhaps, in the near future, online
fluency can be assumed. But we are not there yet.

Ideally, the parties would be able to cooperate and lessen
the expense of obtaining the records directly from the bank.
But this is a family law case, not a cooperative endeavor. It
appears that Wife believes Husband was less than forthcom-
ing with his discovery, and now Wife is not inclined to cooper-
ate further by affirmative steps online. Since the records are
not within Wife’s possession, custody or control, this Court
will not compel her to make them so. Wife will, however, be
held to her promise to provide authorizations if requested.

An Order follows.

ORDER OF THE COURT
AND NOW, this 20th day of April, 2009, in accordance

with the foregoing Memorandum, it is hereby ORDERED
that Husband’s Motion to Compel is DENIED. Wife shall
provide requested authorizations as volunteered in her
Response to Husband’s Motion.

SO ORDERED.
BY THE COURT:
/s/Wecht, A.J.

Lori A. Marasco, Administratrix
and/or Guardian Ad Litem of the
Estate of John R. Marasco, Sr. v.

Giant Eagle, Inc., Eckerd Corporation
d/b/a Eckerd Drugs, and/or Rite Aid
Corporation and Robert Dean, M.D.

Connor Objections—Sufficient Specificity

1. Plaintiff claimed the Defendants were negligent because
they enabled the deceased to assemble a substantial quantity
of prescription drugs via prescriptions written by Dr. Dean
and filled by Giant Eagle and Thrift. Plaintiff alleged that the
quantity of pills issued and their frequency was negligence.

2. The Court finds the allegations of the Complaint are suffi-
cient to place Thrift Drug on notice that Thrift’s employees did
not exercise the reasonable care of a pharmacy. Additional evi-
dence need not be pleaded nor is Plaintiff required to set forth
the expert testimony it will offer to support its allegations.

3. Thrift also argued it had no duty of care to Plaintiff ’s
deceased. The Court finds that the issue is whether a phar-
macist seeing narcotic drugs being provided in large quanti-
ties over short periods of time had an obligation to question
the same, and exercise some “modified brother’s keeper”
role. See Riff v. Morgan Pharmacy, infra.

4. The Complaint is found to be sufficiently specific.

(Diane Barr Quinlin)
Charles A. Frankovic for Plaintiff.
Judith A. Moses for Thrift Drug, Inc.
Tyler J. Smith for Robert Dean, M.D.
Stephen S. Zubrow for Giant Eagle.
No. GD 08-027789. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

fifth day after school ends and shall end on the fifth day
before school begins.

SO ORDERED.
BY THE COURT:
/s/Wecht, A.J.

1 Father paid $3,700.00 for his initial Pittsburgh to Fairbanks
tickets, yet the airline stated that the single leg Pittsburgh to
Chicago flight would cost $2,000.00.
2 Father was able to get this additional fee waived, but only
after a four-hour phone call with the airline.

Barbara A. Clark v. Richard P. Shannon
Discovery—Motion to Compel—Pa. R.C.P. 4009.1—Online
Access to Bank Records

1. The court issued a memorandum opinion in response to
Husband’s Motion to Compel Wife’s discovery responses for
banking and bill paying records.

2. The court denied Husband’s request that Wife access
these materials online, which Husband argued would have
obviated the need for Wife’s authorization and his need to
spend money to secure the copies.

3. Online records are not in Wife’s possession or custody
pursuant to Pa. R.C.P. 4009.1.

4. The court also held that the records were not in Wife’s
control, where there was no evidence that Wife banked
online or paid bills online. There is no way to know whether
Wife knew how to secure records online. The court will not
yet presume “online fluency.”

(Hilary A. Spatz)
Melaine Shannon Rothey for Plaintiff.
Deborah Luteran Iwanyshyn for Defendant.

No. FD 08-007937. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

MEMORANDUM
Wecht, A.J., April 20, 2009—Defendant Richard P. Shannon

[“Husband”] has filed a Motion to Compel Discovery. Husband
asserts that Plaintiff Barbara A. Clark [“Wife”] has failed fully
to comply with his discovery request by choosing not to pro-
vide all the requested documents. In her Response, Wife
answers that she provided all the documents she has, and that
she will provide an authorization so that Husband can get the
additional documents from Wife’s banks and credit card com-
panies. Wife also avers that Husband did not fully respond to
Wife’s discovery request and that Wife was forced to get
authorizations. Husband in turn responds that Wife has access
to the requested materials on-line and would be able to print
the requested material through this on-line access, thus obvi-
ating the need for an authorization or the need for Husband to
spend the money to get the materials from the banks.

The dispute implicates Pa. R.C.P. 4009.1. The question is
whether the material is within Wife’s “possession, custody or
control.” There appears to be no case law directly on point, nor
are the notes to the Rule helpful. The information is not in
Wife’s possession or custody. The question is whether it is with-
in her control. This Court believes it is not. The situation is
both similar to, and different from, that of paper bank records.
If a party does not have copies of his or her bank records, the
records might be viewed as within his or her control because
the party could obtain them from the bank. However, the Court
generally would not put the burden on the party. Instead, the
Court would have the party provide an authorization. The dif-
ference here is that Wife could more easily obtain the comput-
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In conclusion, I am satisfied that the Complaint herein is
sufficiently specific, and otherwise proper so as to warrant
OVERRULING of the Preliminary Objections of Thrift Drug.
They are OVERRULED and Thrift is to answer within 30 days.

BY THE COURT:
/s/O’Reilly, J.

Date: April 27, 2009

Commonwealth of Pennsylvania v.
Marlynn Bryant

Bond Forfeiture—Notice

The issue was whether Mr. Bryant received proper notice
that his bond was forfeited. Section 6802(e) provides that
notice provisions are automatically waived when the owner,
after receiving a subpoena to appear in court, fails to appear
and does not provide good cause for his absence within 45
days. Since Mr. Bryant failed to appear at his scheduled trial
and allowed 45 days to elapse without explanation, his bond
money was properly seized.

(Diane Barr Quinlin)

Michael Streily for the Commonwealth.
Carrie L. Allman for Defendant.
No. CC 200402445. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., April 30, 2009—The instant case was remand-

ed to this Court to make a determination as to whether or not
the appellant, Bryant and/or his counsel, received notice of
the forfeiture of the monies that allegedly belonged to him. A
hearing was held on January 23, 2009, at which hearing it was
determined that the funds seized from Bryant were forfeited
pursuant to 42 Pa.C.S.A. §6802(e). That Section specifically
provides for the forfeiture of property seized from the defen-
dant and waives the notice requirement.

(e) Notice automatically waived.—The notice provisions of
this section are automatically waived when the owner, without
good cause, fails to appear in court in response to a subpoena on
the underlying criminal charges. Forty-five days after such a
failure to appear, if good cause has not been demonstrated, the
property shall summarily forfeit to the Commonwealth.

In the instant case at the time that Bryant’s case was origi-
nally scheduled for trial, he did not appear and, accordingly,
his bond was forfeited. Forty-five days following the forfeiture
of his bond, the Commonwealth submitted a petition seeking to
forfeit the monies that were seized from Bryant. In that peti-
tion, specifically paragraph eight, the Commonwealth set forth
the basis for its forfeiture, that being 42 Pa.C.S.A. §6802(e).

8. More than Forty-five days have elapsed since the
defendant’s failure to appear on June 25, 2004, permitting
the forfeiture of the property seized in paragraph 1, pur-
suant to 42 Pa.C.S.A. §6802(e).

Although the Order makes reference to Section 6802, it
does not specifically designate Subsection (e); however, the
petition filed in support of that Order specifically makes ref-
erence to Section 6802(e) and sets forth that Section is the
basis which would permit the forfeiture of the monies seized
without notice to Bryant and his attorney.

Cashman, J.
Dated: April 30, 2009

MEMORANDUM ORDER
O’Reilly, J., April 27, 2009—This case involves

Preliminary Objections filed by one of the Defendants, Thrift
Drug, (“Thrift”) to the claim of professional negligence
alleged by Plaintiff, Lori A. Marasco, Administratrix and/or
Guardian Ad Litem of the Estate of John R. Marasco, Sr.,
(“Marasco”), which resulted in her son’s death. In essence,
the deceased was able to assemble a substantial quantity of
prescription narcotic drugs via prescriptions written for him
by Defendant, Dr. Robert Dean, M.D. (“Dean”), and filled by
Defendant, Giant Eagle (“Giant Eagle”), and Thrift.

The gist of the negligence claim is that Dean should not have
issued the prescriptions, and Giant Eagle (via its pharmacy),
and Thrift should not have filled them. Marasco alleges that the
quantity of pills issued, and their frequency was negligence.

Thrift has filed Preliminary Objections relying on that
lodestar for Preliminary Objections; Connor v. Allegheny General
Hospital, 461 A.2d 600 (1983). Connor suffered complications
from a barium enema, which had leaked into her abdominal cav-
ity. Initially, she alleged that the procedure in administering the
barium enema was faulty, and it had caused a perforation of her
colon, precipitating the leak, which led to other complications. On
the eve of the trial, her expert was not sure whether the conduct
of defendants there had actually perforated her colon, but he did
opine that defendants re-action to the presence of barium in her
abdominal cavity was too slow, as was the diagnosis.

Connor’s counsel then sought to Amend the Complaint to add
this additional element of negligence. The Amendment was
denied, and such denial ultimately reached our Supreme Court,
where the action of the Trial Judge was reversed. The Court
noted that the Amendment did not add a new cause of action,
and, therefore, was appropriate even though the Statute of
Limitations had run. It noted that in the original complaint,
plaintiff had averred that defendants were negligent, “…in oth-
erwise failing to use due care and caution under the circum-
stances,” and concluded the Amendment was within the scope of
that “otherwise” averment. The Court also dropped a footnote to
the effect that if the defendants did not understand the “other-
wise” averment, they could have filed Preliminary Objections to
it. Therein lies the seed for this niche in the litigation industry.

In the case before me, Marasco has alleged in paragraphs
123, sub-sections (a) through (n), a variety of acts, which it con-
tends were negligent. Those acts are alleged with sufficient
specificity to let Thrift know that its employees did not exercise
the reasonable care of a pharmacy because of the facts allege in
the preceding paragraphs—i.e. the too frequent providing of too
many pills based on questionable prescriptions. Marasco need
not plead evidence. Further, the Preliminary Objections to sub-
paragraphs (a) through (g), in essence, ask Marasco to set forth
the expert testimony it will offer to support those allegations. I
do not believe Connor requires that degree of evidence pleading.

Thrift has also asserted that the allegations of paragraphs 123
(c)(h)(l)(j)(ck)and (I) fail to conform to Law or Rule of Court. In
essence, this is Thrift’s way of saying that it had little or no duty
of care owed to Marasco. In an excellent brief on this point, coun-
sel cites a variety of cases addressing the obligation vel non of
advising the public about side effects of drugs. I do not believe
that is the issue here, but rather whether a pharmacist seeing
narcotic drugs being provided in large quantities over short peri-
ods of time, had an obligation to question the same, and exercise
some “modified brother’s keeper” role toward the deceased. This
is the holding of Riff v. Morgan Pharmacy, 508 A.2d 1247 (1996),
a case conspicuously absent from Thrift’s brief.

At argument defense counsel also suggested that Thrift
had no knowledge of what Giant Eagle was doing, and, thus,
a major element of Marasco’s claim is missing. This asser-
tion is not relevant at this stage of the proceedings, and may
be developed in discovery, and, indeed, at trial.
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Andrew F. Andros v.
Laurie Ann Waltz

Property Settlement Agreement—Enforcement—Doctrine of
Implied Duty of Good Faith and Fair Dealing

1. The parties entered into a Property Settlement
Agreement resolving economic issues attendant to divorce.
Wife initiated proceeding to enforce portions of Agreement
relating to Husband’s obligations with respect to two pieces
of real estate. The court affirmed the Hearing Officer’s
determination that Husband owed Wife approximately
$16,600.00 for expenses related to the properties including
mortgage, taxes, and upkeep. Neither party filed exceptions
to this portion of the recommendation.

2. Pursuant to the agreement, Wife owned Ashlyn Street,
but, until such time as the current tenant vacated the prem-
ises, Husband would receive the rents and be responsible for
mortgage, taxes, insurance, and maintenance. The issue on
appeal was whether or not the tenant was in fact the “cur-
rent” tenant.

3. The court revised its initial determination with regard
to this property and held that the record did support a find-
ing that the “current tenant,” the tenant who leased the prop-
erty at the time of the execution of the Agreement, continued
her occupancy of the property. The court found, therefore,
that Husband had a continuing responsibility for all of the
economic obligations on the property under the Agreement.

4. As to the Celtic Street property, which was transferred to
Wife, Husband was entitled to collect rents and was required
to pay all of the related expenses, until the property was sold.

5. The court affirmed the Hearing Officer’s determina-
tion and relieved Husband of any future responsibility for
the expenses on this property. Wife was the titled owner and
had obligated herself under the terms of the agreement to
list the property for sale and make reasonable efforts to sell
the property.

6. Wife’s actions demonstrated her understanding that
she had an affirmative obligation to timely list the property.
Wife informed the tenant that a realtor would contact her
and that she would have to leave the premises. Wife also tes-
tified at the hearing that she knew that she was obligated to
sell the property.

7. Although the agreement did not specify when Wife was
to list the property for sale, the court found that every con-
tract imposes a duty of good faith and fair dealing in its per-
formance. While the contract was silent on this duty, the doc-
trine of implied duty of good faith and fair dealing implies a
provision to avoid an injustice and effectuate the parties’
intent. The court may supply reasonable terms where the
intention is known. In this case, where no time was agreed
upon for the completion of the contract, it must be complet-
ed within a reasonable time under the circumstances.
Janson v. Frost, 618 A.2d 1003 (Pa.Super. 1993)

8. Wife’s decision to delay listing the property for almost
two years from date of the agreement while spending
$60,000.00 remodeling the home (appraised at $50,000.00

several years earlier) was not reasonable. Wife unreason-
ably failed to exercise diligence, and Husband was, there-
fore, relieved from further obligation on the property.

(Hilary A. Spatz)
Lois E. Glanby for Plaintiff.
Jennifer L. Jackson for Defendant.
No. FD 06-009047. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., April 20, 2009.

Doreen Speer v.
David Speer

Child Support—Social Security Offset

1. The parties were married in June of 1981 and are the
parents of two children. The parties separated in 1997 and in
1999 entered into a property settlement agreement and
divorce. Their agreement provided that the father would pay
$1,100 per month in child support for twenty years, well
beyond the children’s majority.

2. The father then became disabled and was approved for
Social Security disability with a $303 per month derivative
benefit for the one remaining minor child. During enforce-
ment proceedings regarding support, the father was given
full credit for Social Security derivative benefits for the
younger child.

3. The mother complained that this was an improper
modification of the parties’ agreement regarding child sup-
port. The court disagreed, however, stating that there is a
presumption that a child support obligation will be reduced
by the amount of disability benefits paid directly for the
child. The spirit of the agreement was defined by the amount
that the mother was to receive rather than the specific
source. Failure to credit the father would actually modify the
agreement as it would significantly increase the amount that
the mother would receive.

4. The mother also complained that the court should not
have given a dollar for dollar credit as this is not consistent
with the application of such benefits as prescribed by the
child support guidelines. The court disagreed, however, stat-
ing that the formula was not applicable because the amount
of support was based on an agreement and not on guidelines.

5. The mother finally complained that it was improper to
reduce the father’s financial obligation per month as the
derivative benefit is a benefit for the child and not for the
father. The court disagreed, stating that Social Security is a
form of insurance into which the father paid through taxes.
The court pointed out that the mother was overlooking the
fact that receipt of additional money would result in a wind-
fall to her.

(Christine Gale)
Timothy Uhrich for Plaintiff/Mother.
Dennis DelCotto for Defendant/Father.
No. FD 98-8838-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., April 27, 2009.

C A P S U L E  S U M M A R I E S
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Joni Van Arsdale v.
Waldron Electric Heating, LLC

Consumer Protection Law—Unfair Trade Practices—Treble
Damages and Counsel Fees

1. During winter months, Defendant quoted Plaintiff a
“trip charge” ($89) to come to her home to look at her mal-
functioning furnace; upon arrival, Defendant quoted a high-
er figure ($433) to “diagnose” the issue; and a still higher
figure ($1,400) for actual repair.

2. Defendant and his technician attempted to frighten
Plaintiff by telling her pipes would freeze if she did not
authorize these charges and actions.

3. Plaintiff later learned that the needed replacement
part cost approximately $40. Defendant charged Plaintiff
$839 for the part and related labor (approximately two hours
plus travel time).

4. Defendant violated the Unfair Trade Practices and
Consumer Protection Law, 73 P.S. §201-2(4)(xv) and (xvi).

5. Remedy for violation is treble damages plus reasonable
counsel fees.

(Margaret P. Joy)

Clayton S. Morrow for Plaintiff.
Gregory A. Castelli for Defendant.

No. AR 08-3302. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

Friedman, J., March 20, 2009—The captioned action was
brought by Plaintiff, initially acting pro se, to recover exces-
sive charges wrongfully made for a repair to her furnace.

The credible (and virtually undisputed) evidence showed
the following:

1. Plaintiff returned home from work in the early evening
of February 19, 2008 and discovered her house was cold
because her furnace had gone off.

2. After unsuccessful attempts on her own to troubleshoot
the problem, she called Defendant, based on its ad in the
Yellow Pages.

3. Tom Waldron, the principal of Defendant, handled the
call because it was “after hours,” when calls to Defendant’s
place of business were forwarded to him.

4. Mr. Waldron told Plaintiff that there would be a charge
of $89 to have someone come and look at the problem.

5. Mr. Waldron referred the call to Ralph Miller,
Defendant’s HVAC technician.

6. Mr. Miller called Plaintiff and also told her that the
charge for him to come that night to look at the problem
would be $89.

7. When Mr. Miller arrived at Plaintiff ’s residence, he
looked at the furnace to be sure the switch was turned on.

8. Mr. Miller then told her that if she wanted a diagnosis
of the problem, the extra charge would be $433, and that the
$89 was just the trip charge.

9. Plaintiff asked Mr. Miller to return the next day
because the charge for work during regular hours was less
than the $433 after-hours charge.

10. Mr. Miller told Plaintiff her pipes would freeze if she
waited until morning, intending to frighten Plaintiff into
agreeing to the price of $433 for diagnosis.

11. Plaintiff was indeed frightened at the thought of the

pipes freezing, even though she had space heaters in every
room and had earlier indicated to Mr. Miller and Mr.
Waldron that she thought the house would be warm enough
until morning.

12. Plaintiff, in a panic, agreed to the charge of $433 to
diagnose the problem even though both Mr. Waldron and Mr.
Miller had led her to reasonably believe that diagnosis was
already covered by the $89; Mr. Miller presented her with a
charge card slip already filled out for the $89 and $433.

13. Mr. Miller then checked the furnace, probably as he has
described in his testimony, doing various safety checks first.

14. Within 10-15 minutes he found the problem – a small
but important part (the igniter) was visibly damaged and
needed to be replaced.

15. Mr. Miller pulled out a book with a list of prices for
various parts and showed her that putting a new igniter was
to be billed at $1,400.

16. Again, Plaintiff was extremely upset about the cost
and at first refused to pay it.

17. Mr. Miller consulted with Mr. Waldron and eventually
lowered the price to $839.

18. She discussed the cost with Mr. Miller and by phone
with Mr. Waldron and with her brother; Mr. Waldron tried to
frighten Plaintiff into having Defendant do the work by
warning her the pipes would freeze and burst.

19. Mr. Waldron had also been on the phone with Mr.
Miller during this period; Mr. Waldron had authorized a
price for the repair of $839, which was said to be the daytime
or regular hours price with an additional reduction for a
$100 coupon.

20. After Plaintiff got off the phone with her brother (who
had no useful advice for her), Plaintiff agreed to have the
work done for $839 and signed a work order to this effect.

21. After all the work had been completed she initialed
the charge of $839 added to the same credit card slip she
signed earlier, and also initialed the new total charge of
$1,361.00. For a second time, Plaintiff signed the work order,
which had then been revised to reflect that the work was
done and that the new grand total was $1,361.00.

22. After all the work had been completed, Mr. Miller
handed Plaintiff a typed Emergency Work Authorization
Form with the request that she sign and date it, which she did.

23. Mr. Miller had handwritten a separate statement on
the back of the typed Emergency Work Authorization Form
and asked Plaintiff to sign and date that as well; she
refused.

24. The statement on the back of the Emergency Work
Authorization Form, as handwritten by Mr. Miller, said “Due
to temp. in the teens. House will become unlivable.”

25. Plaintiff refused to sign that statement, which was
incorrect and not consistent with her view of the “livability”
of the house; Mr. Miller then added a note below the state-
ment, “Customer refused to sign.”

26. Mr. Miller then left; the furnace worked and the house
got warm.

27. Within the next day or two, Plaintiff investigated the
cost of the igniter on the internet and found it was around
$40; she complained about this to Mr. Waldron who said he
probably paid half of that.

28. The total time Mr. Miller spent at her house was no
more than two hours, based on Defendant’s evidence that he
arrived around 9:00 p.m., that his travel time was around 45
minutes, and that he left around 11:00 p.m.

29. Defendant pays Mr. Miller $45/hour for overtime.
30. Both Mr. Miller and Mr. Waldron claim they told

Plaintiff in the first phone conversation each had with her
that there would be the $89 trip charge plus an additional
charge for testing and repair. The Court does not find them
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credible on this point (or on many others). Rather, the Court
believes that Mr. Waldron, on behalf of Defendant, intention-
ally led Plaintiff to believe that $89 was the charge to “look
at” the problem, with the expectation that Plaintiff would not
call other furnace repair companies merely to try to get the
problem diagnosed for less than $89. Defendant would then
count on Mr. Miller to impose and succeed in collecting the
$433 extra since Mr. Miller has a reassuring manner.

31. Defendant’s charge of $433 extra to diagnose a prob-
lem with a furnace is unreasonable on its face, being the
equivalent of almost 10 hours of overtime pay for Mr. Miller;
even if we assume that a reasonable markup for Mr. Miller’s
labor was as high as three times the hourly rate, that would
be only $135 more for the diagnosis, not the $433 Defendant
charged Plaintiff.

32. There was no relevant evidence presented to show
that the rates Defendant charged Plaintiff were at all rea-
sonable.

33. The evidence given by Mr. Waldron to justify his over-
head was neither credible nor particularly relevant, even
though Plaintiff ’s objection to relevancy was overruled and
the testimony regarding overhead was allowed.

34. Similarly there was no evidence, credible or other-
wise, to show that the charge for the igniter and its installa-
tion, $839, was at all reasonable; the only justification Mr.
Waldron gave for this was that our capitalistic system
allows him to charge whatever he wants so long as the cus-
tomer agrees.

35. Plaintiff elicited testimony from Mr. Miller that the
low end of the range starts around $300 and that Defendant’s
charges for replacing the igniter were “on the high end.”
(Videotape testimony of Ralph Miller, 3-13-09, tape time
11:45 – 11:48.) The Court believes him about the $300 being
in the range but not that it was at the low end and not that
Defendant’s was in industry range at all. The Court believes
Mr. Miller is somewhat embarrassed by his association with
Defendant (and is not merely discontent with the excessive
overtime he was called upon to do) and was trying to make
himself appear to be a better person by making Mr. Waldron
seem not so bad. As a result, we believe $300 is probably in
the middle of the industry range, not the low end.

36. We believe Plaintiff when she says she did not consid-
er the cold temperature in her house an “emergency,” but in
calculating the fair value of Defendant’s work, we have
assumed that an after-hours premium would apply.

37. The fair value of the furnace work done, since it was
done satisfactorily, is no more than $389.00 ($300 repair
charge + $89 trip charge).

38. The total overcharge Defendant inflicted on Plaintiff
is $972 ($1,361 less $389).

39. Plaintiff rightfully rejected the contract to diagnose
and repair her furnace for the price of $1,361.00.

40. Mr. Waldron, on behalf of Defendant, wrongfully
refused to honor her rejection of the contract, saying she had
waived the right to reject by signing the Emergency
Authorization Form.

CONCLUSIONS OF LAW
1. The Consumer Protection Law was designed to protect

persons in the shoes of Plaintiff from persons such as Mr.
Waldron and companies such as Defendant.

2. Defendant did not comply with the Unfair Trade
Practices and Consumer Protection Law, 73 P.S. §201-
2(4)(xv) and (xxi).

3. Plaintiff is entitled to treble damages plus reasonable
counsel fees, 73 P.S. §201-9.2.

4. Since Defendant’s charges were prima facie unreason-
able, it was Defendant, not Plaintiff, who had the burden of

adducing evidence that they were in accordance with the
usual charges in the industry.

5. Plaintiff properly rejected the contract for diagnosis
and for repair and is therefore entitled to damages in the
amount of $1,272.00 ($1,361 less the $89 trip charge).

6. Plaintiff should return a new and unused igniter iden-
tical to that Defendant installed to Defendant, at which time
Defendant must pay Plaintiff the rejected contract amount of
$1,272, plus the additional amount of exemplary damages of
$2,544, a total of $3,816, plus reasonable attorneys fees in an
amount to be determined in accordance with the Order filed
herewith.

7. After a review of the items called for in the Order, we
will make our determination regarding counsel fees and will
then enter a final Decision in both aspects of this case.1

BY THE COURT:
/s/Friedman, J.

Dated: March 20, 2009

ORDER OF COURT
AND NOW, to-wit, this 20th day of March 2009, the Court

having concluded that Plaintiffs are entitled to the reason-
able amount of counsel fees incurred, it is hereby
ORDERED as follows:

1. Plaintiffs’ counsel shall file a detailed affidavit setting
forth the time spent, by whom, for what and the hourly rates
charged. 

2. Defendant may then file a counter-affidavit, or detailed
objections to certain items or may accept the amount
claimed without waiving its right to contest the award of any
counsel fees.

3. The Court will decide the reasonable amount of attor-
neys’ fees based on the affidavit and the response.

Once the matter of the amount of counsel fees has been
resolved, the Court will enter its Decision under Pa. R.C.P.
1038, which governs the proceeding.2

BY THE COURT:
/s/Friedman, J.

1 Until the Decision is filed, there is no need to file post-ver-
dict motions. See Pa. R.C.P. 227.1(c)(2) and 1038.
2 See also, Pa. R.C.P. 227.1(c)(2).

Steven Bogan and Environmental
Containment Systems, LLC v.

Pre-Owned Auto Center
of Indiana, PA, Inc.

Unfair Trade Practices and Consumer Protection Law—
“Bait and Switch”—Exemplary Damages and Counsel Fees

1. Individual plaintiff Bogan purchased a tractor from
Defendants through eBay, for purpose of mowing his resi-
dential lawn.

2. Tractor was advertised as “like NEW” and “everything
works perfectly.”

3. Defendants knew that tractor was not in good shape
when it was listed for sale, and had no truthful basis for rep-
resenting otherwise.

4. Defendant Denise Midkiff intentionally inserted incor-
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rect serial numbers in the bill of sale, thereby participating
in the fraud of the other defendants.

5. This was a consumer transaction, subject to UTP/CPL
when “bait and switch” fraud was committed.

6. Proper remedy is return of purchase price, reimburse-
ment for travel costs, exemplary damages and reasonable
counsel fees.

7. LLC Plaintiff purchased a compressor from
Defendants, through eBay.

8. Compressor was not as described, in terms of model
year or hours of prior use.

9. Rejection of the compressor was timely even though 30
days after delivery, since buyer was occupied dealing with
the defective tractor transactions and fraudulent conduct of
Defendants in that transaction.

10. Since court does not find clear and convincing evi-
dence of an intentionally fraudulent “bait and switch,” no
exemplary damages will be awarded.

(Margaret P. Joy)
Arthur D. Feldman for Plaintiffs.
Geoffrey D. Kugler for Defendants.

No. GD 07-123. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

INTRODUCTION
Friedman, J., March 20, 2009—The captioned matter

involves claims related to two purchases of goods. The first
purchase was made by the individual Plaintiff Steven Bogan
(“Bogan”) who bought a tractor from the Defendants. The
tractor purchase gives rise to Counts I through IV of the
Complaint, each of which are against all of the Defendants.
Those Counts are: (I) Breach of Contract; (II) “Rightful
Rejection,” seeking refund of the purchase price; (III)
Fraud; and (IV) Unfair Trade Practices and Consumer
Protection Law (“UTP/CPL,” 73 P.S. §201-1 et seq.).

The second purchase, an air compressor, was made by
Plaintiff Environmental Containment Systems, LLC (here-
inafter, “the LLC”). That transaction gives rise to Counts V
through VII of the Complaint, each of which are also against
all of the Defendants. Those Counts are: (V) Breach of
Contract; (VI) “Rightful Rejection;” and (VII) Fraud.

Both purchases were based on descriptions posted on
eBay by the Defendant Pre-Owned Auto Center of Indiana,
PA, Inc., t/d/b/a Auto Centers of Homer City and t/d/b/a
Auto Center Sales (“Auto Centers”), which acted through
Defendants John and Denise Midkiff, its owners and offi-
cers, and Defendant Tony DeFrancesco (“DeFrancesco),
its employee. All Defendants were represented by the
same attorney.

Bogan’s purchase, a small New Holland tractor he want-
ed for mowing the 2½ acre lawn at his home, was made
through the eBay auction system, and therefore some of the
eBay rules, as posted, would apply to that transaction.

The LLC’s purchase, an Ingersoll-Rand compressor
intended to be part of its rental equipment inventory, was
made after a different eBay auction did not bring the mini-
mum price sought. DeFrancesco contacted Bogan, who had
bid on the compressor. DeFrancesco and Bogan negotiated a
price for the LLC’s purchase of the compressor. The deal

made sense because Bogan, who was a member of the LLC
along with his wife, had to send a truck from Connecticut
where he lived and where his business was located, to
Homer City, Pennsylvania, where Defendants’ place of busi-
ness was, to pick up the tractor. The eBay rules would not
necessarily apply to this second transaction, but the eBay
description is still critical and is what the LLC relied on and
what Auto Centers, through DeFrancesco, had promised to
deliver.

We conclude for the reasons outlined below that Bogan is
entitled to an award under the UTP/CPL against all the
Defendants and that the LLC is entitled to an award for
Breach of Contract against Auto Centers, only.

I. The UTP/CPL Claim of Mr. Bogan
When the tractor and the compressor arrived at the LLC’s

warehouse, Bogan tested the tractor, which had been adver-
tised as “like NEW,” “with [only] 164 original hours” on it,
and “Everything works perfectly.” (See Pl. Ex. 1, p. 3 for the
full description.)

The tractor would not start, so Bogan had a mechanic who
worked for the LLC try to fix it. That effort took roughly six
hours. Once the starting problem was dealt with, Bogan rode
the tractor and immediately observed that the clutch was
slipping. Bogan then called Mr. DeFrancesco and told him
about the problems. Mr. DeFrancesco agreed to honor the
warranty that had been part of the eBay offer. (See Pl. Ex. 1,
in the fine print at the top of p. 6.) It was arranged that Bogan
would deliver the tractor to Defendants’ business location in
Homer City and that Auto Centers would give his driver a
certified check for the refund of the $18,500 purchase price.

The tractor was returned to Defendants’ business loca-
tion on October 3, 2006. (The auction had closed on
September 17, 2006; the tractor was picked up about 10 days
later and arrived in Connecticut late on September 27, 2006.
Bogan first looked at it on September 28, 2006.) Mr. Midkiff,
President and a shareholder with his wife, Defendant Denise
Midkiff, of Auto Centers, examined the tractor and saw that
it had six hours of additional running time on it1 and that it
was dusty and concluded that it had been abused by the pur-
chaser and refused to honor his employee’s promise to honor
the warranty described on eBay. Bogan and Midkiff dis-
cussed their dispute by telephone and Midkiff told Bogan
that the clutch was not slipping. Bogan agreed to get the
opinion of a nearby New Holland dealership, Maple
Mountain Equipment, regarding the clutch.

The dealership personnel examined the tractor and
agreed that the clutch was slipping as Bogan had claimed.
Bogan then spoke to Midkiff by phone and confirmed his
September 28th rejection of the tractor. Bogan’s driver left
the dealership and went to his other delivery or pickup
assignments; Mr. Midkiff left the tractor at the dealership
where it has remained through the date of the trial.

At this time, October 3, 2006, according to the credible
evidence, Mr. Midkiff knew there had been a problem with
algae in the fuel line because he had sent it to Maple
Mountain Equipment in July 2006 to diagnose and repair
such a problem. Mr. Midkiff also had authorized
DeFrancesco to auction the tractor on eBay. Mr. Midkiff nev-
ertheless refused to honor the unequivocal warranty regard-
ing the condition of the tractor even after the slipping clutch
was confirmed by the Maple Mountain Equipment dealer-
ship. We note that it was Mr. Midkiff who made Bogan aware
of that dealership.

DeFrancesco did not attend the trial and his absence was
not explained by any of the other Defendants who, since he
is a party, could have compelled his attendance and his tes-
timony were it favorable to any of them. We therefore draw
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the permissible inference that it would have been unfavor-
able to Defendants. The evidence showed that DeFrancesco
had lost his license to sell used cars as a result of a con-
sumer fraud investigation by the Pennsylvania Attorney
General. (Videotape testimony of Denise Midkiff, 3-12-09,
tape time between 12:10 and 2:17, and of John Midkiff, 3-12-
09, tape time between 4:40 and 4:42.) We also found both Mr.
Midkiff and Mrs. Midkiff not to be credible during much of
their testimony on other issues. The net result is that we
believe the following:

1. Mr. Midkiff knew the tractor was not in good
shape at all when he directed Mr. DeFrancesco to
sell it on eBay.

2. DeFrancesco described the tractor as being like
new and working perfectly, either on his own initia-
tive, knowing he had no truthful basis for such a
representation, or on the basis of what Mr. Midkiff
told him, again with no truthful basis.

3. Mrs. Midkiff participated in the fraud regarding
the sale of the tractor by inserting incorrect serial
numbers in the Bill of Sale, changing them only
when Bogan’s office staff advised Auto Centers of
the mistake. Based on her demeanor on the stand,
we do not believe this was merely a mistake. We
believe it was an intentional act designed to trip up
a buyer less savvy than Bogan.2 We note that this
same “mistake” was committed with the compres-
sor bought by the LLC.

We conclude that all the Defendants violated Section 201-
2(4)vii, ix, and xiv of the UTP/CPL, which are as follows:

(vii) Representing that goods or services are of
a particular standard, quality or grade, or that
goods are of a particular style or model, if they
are of another;

…

(ix) Advertising goods or services with intent
not to sell them as advertised;

…

(xiv) Failing to comply with the terms of any
written guarantee or warranty given to the
buyer at, prior to or after a contract for the pur-
chase of goods or services is made…

We do not accept Defendants’ contention that the purchase
of the tractor was not a consumer transaction. Bogan testi-
fied very credibly that the way he and his wife were paid by
the LLC was that all monies that were their personal
income were paid out of an “S” account. The checks that
went to Auto Centers with the LLC address at the top, were
separately accounted for as being income to Bogan.
Therefore, despite Defendants’ contention that the LLC
was the purchaser, the credible evidence showed that
Bogan was the purchaser of the tractor, that it was pur-
chased for his personal use (mowing his very large lawn),
and that it was not related to the LLC’s business in any way
(the LLC rented sandblasting equipment not tractors or
lawn-mowing equipment). (See videotape testimony of
Steven Bogan, 3-11-09, tape time between 10:45 and 10:50,
and Plaintiffs’ Exhibit 4.)

There is no requirement, in the law or logic, that a fraudu-
lent seller be made aware that he is dealing with a “con-
sumer” at the time he commits a fraud. It is the fact that the
purchaser was a consumer that controls. Here the Defendants
all participated knowingly in different parts of a fraudulent

transaction with a consumer and got caught. Their attempts to
retain the fruits of their deceit, the $18,500 purchase price,
after the consumer, Bogan, timely rejected the tractor, war-
rants both exemplary damages and an award of reasonable
counsel fees for this portion of the captioned action.

II. The “Bait and Switch” Claim of the LLC.
This claim does not involve a consumer transaction.

Rather, the claims by the LLC are Breach of Contract,
Rightful Rejection, and common-law Fraud (in the nature of
“bait and switch”).

The LLC bought an Ingersoll-Rand Air Compressor that
had undisputedly been described as a year 2000 Model
with 412 hours of use, at a purchase price of $5,000.00.
What it received was undisputedly a 1998 Model with 646
hours of use.3

The problem here is different from that involving the
tractor. Here, the LLC, through one of its members, Mr.
Bogan, did not promptly examine the compressor which had
arrived at the same time as the tractor. Because the
Defendants created such difficulties with the tractor, Mr.
Bogan, on behalf of the LLC, did not get around to inspecting
the compressor until approximately 30 days after its deliv-
ery. By that time his relationship with the seller had com-
pletely deteriorated. He felt, with reason, that the air com-
pressor issue would get no better treatment from Defendants
than the tractor issue had. He therefore did not expressly
reject the compressor and demand a refund prior to seeking
legal counsel. Instead he assumed, not unreasonably, that
Defendants had intentionally defrauded the LLC with
regards to the air compressor just as they had defrauded him
personally and that it would be as futile to expect them to
honor their obligations to the LLC as it was to get them to
honor their obligations to Mr. Bogan.

Nevertheless, the LLC, through current counsel, had
made demand for a refund of the air compressor payment as
early as November 16, 2006 (Plaintiff Exhibit 13).4 We con-
clude that there was a timely rejection of the air compressor
in the overall circumstances of the disputes between the par-
ties. The LLC filed the instant action, along with Mr. Bogan,
on January 4, 2007.5

Mr. Midkiff testified at trial that he would have returned
the $5,000 last year if the LLC had returned the air compres-
sor. He never relayed such willingness to the LLC or any of
its members or employees, nor did he cause any of his own
employees or co-defendants to do so. We conclude that his
testimony at trial about this supposed willingness is untruth-
ful. However, we do not find that his conduct, however dila-
tory and vexatious it may have been, is sufficient to ratify
any possible fraud by his employee, DeFrancesco.

Unlike the transaction with the tractor, we cannot say that
the clear and convincing evidence shows that the air com-
pressor transaction was an intentionally fraudulent “bait and
switch.” We therefore conclude only that Defendant Auto
Centers breached its contract with the LLC and that the LLC
rejected the incorrect item within a reasonable period of
time in the circumstances. The LLC is entitled to the return
of its purchase price, $5,000, provided it returns the com-
pressor to Defendant Auto Centers, at said Defendant’s cost.

CONCLUSION
Mr. Bogan is entitled to the return of the purchase price

for the tractor in the amount of $18,500, plus the undisputed
cost of the trips to pick up and return the tractor, $600 each
way. (Videotape testimony of Steven Bogan, 3-11-09, tape
time between 11:13 and 11:25.) Mr. Bogan is also entitled to
exemplary damages under the UTP/CPL. We believe an
appropriate amount that would deter Defendants from such
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conduct in the future is $37,000, twice the purchase price.
The total damages awardable to Mr. Bogan is therefore
$68,100. He is also entitled to the portion of his attorneys
fees that are attributable to his personal claim only.

In order to determine the reasonable amount of attor-
neys’ fees required to prosecute the claim of Mr. Bogan, we
have entered an Order in accordance with our usual prac-
tice. After a review of the items called for in the Order, we
will make our determination regarding counsel fees and will
then enter a final Decision in both aspects of this case.6

The LLC is entitled to a refund of the contract price for
the compressor of $5,000, from Auto Centers, only. Auto
Center may pick up the compressor at the LLC’s place of
business after the $5,000 has been paid, unless the parties
make different arrangements for their mutual convenience.

BY THE COURT:
/s/Friedman, J.

Dated: March 20, 2009

ORDER OF COURT
AND NOW, to-wit, this 20th day of March 2009, the Court

having concluded that Bogan is are entitled to the reasonable
amount of counsel fees he incurred under the Unfair Trade
Practices and Consumer Protection Law, it is hereby
ORDERED as follows:

1. Plaintiffs’ counsel shall file a detailed affidavit
setting forth the time spent, by whom, for what, and
the hourly rates charged.

2. Defendant may then file a counter-affidavit, or
detailed objections to certain items or may accept
the amount claimed without waiving its right to
contest the award of any counsel fees.

3. The Court will decide the proper amount of rea-
sonable counsel fees based upon the affidavit and
the response thereto.

4. Once the matter of the amount of counsel fees
has been resolved, the Court will enter its
Decision under Pa. R.C.P. 1038, which governs the
proceedings.7

BY THE COURT:
/s/Friedman, J.

1 There is a meter on the tractor that shows the hours it has
been used.
2 In the event of a complaint from an unsophisticated buyer,
the serial number discrepancy would be a possible reason to
refuse to honor the warranty.
3 There are meters on air compressors which tell how many
hours they have run. The expected useful life of the models
in question is 8,000 hours.
4 None of the Defendants made any response to those
demands.
5 Defendants’ Preliminary Objections to venue were over-
ruled by the Honorable Eugene B. Strassburger III,
Administrative Judge; their remaining Preliminary
Objections were overruled by the Honorable Christine A.
Ward, who also permitted Defendants to file a Motion to
Sever the two claims for trial, a motion which does not
appear on the docket.
6 Until the Decision is filed, there is no need to file post-ver-
dict motions. See Pa. R.C.P. 227.1(c)(2) and 1038.
7 See also, Pa. R.C.P. 227.1(c)(2)

Orlando Gonzales v.
Housing Authority of the

City of Pittsburgh
Termination of Public Housing Lease

The Hearing Officer erred in terminating appellant’s
lease because the Notice of Termination alleged he was dis-
turbing other tenants, and there was no evidence to support
that allegation. The Hearing Officer based termination on
other grounds, finding that appellant disturbed authority
staff. The court found that staff was not protected from this
conduct, only from unsafe or unsanitary conduct.

(Lynn E. MacBeth)

Jason C. Hague for Orlando Gonzales.
Clare Ann Fitzgerald for Housing Authority of the City of
Pittsburgh.

No. SA 08-1200. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

Friedman, J., April 29, 2009—The Housing Authority of
the City of Pittsburgh (“Housing Authority”) has attempted
to terminate the lease of Mr. Gonzales. The reason stated in
the Notice of Termination was that Mr. Gonzales was dis-
turbing other tenants of the building, thereby violating
Section 9.N of the Lease.1

Mr. Gonzales was eligible for the public housing at issue
because he is disabled, having a mental impairment due to a
brain injury suffered in an accident.

The hearing officer seems to have conducted a fair and
impartial hearing as revealed by the transcript. However,
her decision to deny Mr. Gonzales’s grievance and uphold
the termination of his Lease was not based on his being dis-
ruptive towards the other tenants, the grounds given by the
Authority. The hearing officer correctly pointed out that
there was no such evidence of record. Rather, the hearing
officer found that Mr. Gonzales disturbs the staff, who the
Authority says are protected as well by 9.N. 

We conclude that the conduct said to be directed at the
staff is not a justification for terminating Appellant’s lease.
Staff would be protected by 9.N only from unsafe or unsani-
tary conduct, not even alleged here. The staff is actually
“protected” by section 9.K.2 of the Lease, which states:

Any criminal activity that threatens the health,
safety, or right to peaceful enjoyment of the
Premises by members of the Household, Guests, or
other Tenants or employees of HACP, or persons
residing in the immediate vicinity of the Premises.

(Emphasis added.)

According to the HUD regulations supplied by counsel,
24 CFR §945.105, the public housing at issue has, as one of
its purposes, providing persons such as Mr. Gonzales with a
place to live. We can take judicial notice that persons with a
mental impairment would be expected to give the staff some
difficulties. The Lease itself supports this by referring to
criminal activity that would threaten the staff as a basis for
termination.

The things Mr. Gonzales did that were disturbing were
staring, visiting the management office, sending stuffed toys
and balloons to one staff member who had been kind to him,
leaving a large number of phone messages over a weekend,
complaining about a security guard, and expressing his opin-
ion that some members of the staff were out to get him
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because of complaints he had made.
All of this could be bothersome, but none of this are valid

grounds for evicting Appellant from a building expressly
designated for people just like him.

We note that much of the testimony regarding the staff
was inadmissible hearsay, to which some of the objections
were sustained. However, even if all that hearsay were
accepted as true, it does not make out either criminal activ-
ity (§9.K.2) or unsafe or unsanitary activity (§9.N).

Since the grounds for termination cited by the hearing
officer are not proper in the circumstances the appeal must
be granted. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: April 29, 2009

ORDER OF COURT
AND NOW, to-wit, this 29th day of April 2009, for the rea-

sons set forth in the attached Memorandum in Support of
Order, it is hereby ORDERED that the captioned appeal is
SUSTAINED and the Housing Authority is directed to rein-
state Appellant’s lease forthwith.

BY THE COURT:
/s/Friedman, J.

1 A copy of the Lease itself is not of Record, but a copy was
attached to the Authority’s brief.

Dale Zegarelli v.
Frank Capo, Robert Linder, and

Robert Linder Services, Inc.
Attorneys’ Fees—42 Pa. C.S. §2503—Fraud

1. Attorneys’ fees were awarded for party who was grant-
ed a compulsory nonsuit, but not in the full amount. The
court balanced the general rule that fees are not recoverable
against the purpose of §2503 allowing attorneys’ fees as a
sanction for vexatious prosecution.

2. Plaintiff ’s action against the remaining defendant
alleged fraud in the purchase of a laundromat that did not
prove to be as profitable as defendant represented. The jury
only awarded plaintiff a portion of the purchase price, and
plaintiff appealed.

3. The court found that the jury’s award reflected eco-
nomic justice in a capitalist system by punishing defendant
for fraud but not rewarding plaintiff for his possible over-
enthusiasm after he bought the business.

(Lynn E. MacBeth)

Karen Hassinger for Plaintiff.
Joshua A. Lyons for Robert Linder and Robert Linder
Services, Inc.
Bruce W. Blissman for Frank Capo.

No. GD 04-28368. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., April 29, 2009—Dale Zegarelli bought a
laundromat business from Frank Capo. The business did not

produce the income that Capo had told Zegarelli it generat-
ed for him. As a result, this action was instituted, charging
Capo with fraud.

Zegarelli also charged Robert Linder and his accounting
business, Robert Linder Services, Inc., with fraud based on
Linder’s alleged participation in Capo’s fraud.

Zegarelli’s Second Amended Complaint also contained a
Count in Constructive Trust. Plaintiff did not pursue this
claim at trial and it is therefore believed to be moot.

The Second Amended Complaint also included a Count in
Unjust Enrichment as well as a claim for punitive damages,
both of which were stricken by Order of the Honorable
Ronald W. Folino of this Court.

We granted a compulsory nonsuit in favor of Linder and
his corporation. (Trial Transcript, pp. 315-334.) No one com-
plains of this decision. The case against Capo was permitted
to go to the jury, which awarded Zegarelli $47,500. He had
asked for the return of the full $75,000 he had paid Capo.

Linder and his corporation later filed a Motion for
Attorney Fees Pursuant to 42 Pa. C.S. §2503. A portion of
their attorney fees ($2,500) was imposed upon Plaintiff and
his attorney “as a sanction for Plaintiff ’s vexatious prosecu-
tion of the action against [the Linder Defendants] which was
virtually without merit.”

After correcting some errors related to his initial attempt
to appeal in July 2008, Capo perfected his appeal on or about
October 20, 2008 and the Linder Defendants filed a Notice of
Cross-Appeal on October 28, 2008. The Cross-Appeal
involves the issue of attorney fees only.

The Linder Defendants had not filed an earlier Notice of
Cross-Appeal in July 2008, nor was Capo’s appeal of July
2008 quashed. Rather, on October 6, 2008, the Pennsylvania
Superior Court issued an Order essentially directing Capo
to take action to perfect his appeal by October 20, 2008,
which he appears to have done. We therefore believe that
the Linder Defendants’ Cross-Appeal is untimely and
should be denied or quashed. In the event the Linder
Defendants’ Cross-Appeal is to be decided on its merits, we
will discuss it very briefly first, before proceeding to Capo’s
bases for appeal.

DISCUSSION
A. The Linder Defendants’ Cross-Appeal is without merit.

The Linder Defendants object that such a small portion of
their attorney fees were awarded. We exercised our discre-
tion and tried to balance the purposes of the general rule
(that counsel fees are not recoverable) with the purpose of
§2503. This did not strike us as a case where one party’s con-
duct was so outrageous vis-à-vis the other that the full
amount of counsel fees should be awarded. Here, because
Linder was present when Zegarelli was making his inquiry
of Capo and because a document Capo later provided had
been prepared by Linder, Zegarelli concluded, hastily and
without sufficient proof beyond his own intuition, that
Linder had joined in and abetted Capo’s fraudulent conduct.
Zegarelli was either mistaken or unable to assemble the
proofs for his contention. We did not believe that Zegarelli
himself acted in bad faith in bringing his suit.

However, we felt his attorney should have realized earli-
er in her handling of the case that she could not prove what
her client’s intuition told him. We therefore awarded an
amount which we felt would prevent both Zegarelli and his
attorney from making such errors in any future litigation
they might be involved in.

B. Capo’s Appeal is without merit.
We now turn to Capo’s Appeal. He raises six issues in his

Statement of Matters Complained of on Appeal; we have re-
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stated them as follows:

1. That Zegarelli agreed to buy the Laundromat
before Capo made the misrepresentations asserted,
and therefore cannot now claim to have relied on
them.

2. That there was no clear and convincing evidence
that Zegarelli incurred damages.

3. That the Court let Zegarelli prove a representa-
tion made by telephone when that was not pled by
Zegarelli “as part of his claim for fraudulent mis-
representation.”

4. That the Court “erred and/or abused its discre-
tion in permitting Plaintiff [to] introduce into evi-
dence Plaintiff ’s Exhibit 1 as the same was not
timely provided within Plaintiff ’s pretrial state-
ment.” (Plaintiff ’s Exhibit 1 was a document creat-
ed by Zegarelli during the events at issue, based on
Capo’s answers to questions Zegarelli had concern-
ing the deal.)

5. That there was insufficient evidence to establish
by the clear and convincing standard that Capo
“made a fraudulent misrepresentation upon which
the Plaintiff reasonably relied…in purchasing the
Laundromat.”

6. That we failed to properly instruct the jury on
the measure of damages.

We will discuss these as three topics: (1) the sufficiency
of the evidence of fraud, (2) the exercise of discretion
regarding the admission of evidence such as the telephonic
representations and Plaintiff Exhibit 1 and (3) the proper
measure of damages.

1. There was sufficient evidence to make out the claim of
fraud by Capo.

The burden of proof for a claim of fraud is proof by clear
and convincing evidence. The elements of a cause of action
for fraud have been set forth by the Pennsylvania Supreme
Court as follows:

(1) A representation;

(2) which is material to the transaction at hand;

(3) made falsely, with knowledge of its falsity or
recklessness as to whether it was true or false;

(4) with the intent of misleading another into rely-
ing on it;

(5) justifiable reliance on the misrepresentation;
and,

(6) the resulting injury was proximately caused by
the reliance.

Bortz v. Noon, 556 Pa. 489, 729 A.2d 555 (1999), citing
Restatement (Second) of Torts §525.

There was evidence that the jury could have believed that
would prove the following scenario by the “clear and con-
vincing” standard. The jury could have concluded that
Zegarelli was somewhat naïve and that Capo recognized this
and took advantage of him. Capo first made oral representa-
tions to Zegarelli, who wrote them down in what later
became Plaintiff ’s Exhibit 1. Capo also gave Zegarelli a doc-
ument in response to Zegarelli’s request for proof of the
“financial reports” in “black and white” to verify the figures

Capo had given him orally. (Transcript of Jury Trial of
December 4-7, 2007, hereinafter, “TT”, pp. 81-82.) That doc-
ument was actually a “pro forma,” which is not at all the
same as a financial statement. Capo knew that the pro forma
did not accurately reflect the Laundromat’s income and
expenses, even though it included the phrase “Statement of
Income/Expenses,” and he also knew that Zegarelli did not
know what “pro forma” meant and would therefore believe
the figures were accurate and current and would rely on
them. Capo also told Zegarelli that his accountant (Linder)
would be at their upcoming meeting to answer any ques-
tions. The jury could also have concluded that Capo then
arranged for Linder to be at the meeting place when
Zegarelli arrived.

All the elements of fraud were made out by the direct tes-
timony of Zegarelli (TT, pp. 76-143). The jury could and
apparently did believe him. They also clearly rejected
Capo’s version of events.

Capo’s contention that Zegarelli had agreed to buy the
business before Capo had made any representations is large-
ly based on the fact that a deal had been reached once
before, but Zegarelli backed out. He later changed his mind
and re-opened negotiations. This argument by Capo was
clearly rejected by the jury. There was evidence from which
the jury could conclude that the ultimate agreement to buy
did not occur until after Capo’s various misrepresentations
had been made and relied upon by Zegarelli to his detriment.
Capo’s earlier misrepresentations did not disappear during
the interval before negotiations re-commenced, nor did Capo
correct them. They remained part of what Capo communi-
cated to Zegarelli, intending him to rely on them.

There was sufficient evidence which, if believed, made
out the fraud claim by clear and convincing evidence.

2. There was no abuse of discretion regarding the admission
of evidence.

Capo complains of two abuses of discretion, (1) the
admission of evidence regarding Zegarelli’s telephone con-
versation with Capo which Capo says should have been
barred because it was not pled in the Second Amended
Complaint, and (2) the admission of Plaintiff Exhibit 1,
which Capo says should have been barred because it was not
listed on Zegarelli's Pre-Trial Statement.

As for the telephone conversation, it is well-settled that
the Rules of Court bar the pleading of evidence. It would
have been an abuse of our discretion to bar such unpleadable
evidence on the ground that it was not pled. Furthermore,
our review of the transcript does not reveal any objection by
Capo’s counsel.

As for the handwritten document prepared by Zegarelli,
it, too, was properly admitted into evidence. Capo’s sole
basis for attacking Plaintiff ’s Exhibit 1, which is a five-page
handwritten document prepared by Plaintiff and consisting
of a list of questions, a schematic of the Laundromat, and
financial information, is that it was not on Zegarelli’s
Pretrial Statement. This issue was discussed on the record at
pages 41-44 and 82-98 of the Trial Transcript. Zegarelli had
prepared much of the document based on Capo’s oral repre-
sentations to him before entering into the purchase of the
Laundromat. The Court concluded that dealing with those
summaries would not pose a problem for counsel. There was
no abuse of discretion and Capo suffered no harm and was
not “surprised” simply because Zegarelli’s contemporane-
ous notes were not listed on the Pretrial Statement.

3. The Court properly charged the jury on the measure of
damages.

We admit having had difficulty initially with the charge
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on damages. The charge conference is found at TT, pp. 365-
407. The Court and counsel spent most of the charge confer-
ence on two topics, the measure of damages and the defini-
tion and scope of “as-is.” Capo maintained that the sole
measure of damages, even for fraud, was the difference in
value between what was purchased and what was received.
We essentially overruled him on this point and indicated we
would try to draft our instructions to conform to the
Pennsylvania Supreme Court’s ruling in Scaife Co. v.
Rockwell-Standard Corp., 446 Pa. 280, 285 A.2d 451 (1971),
especially as it clarified or overruled the case relied on by
Capo, Neumann v. Corn Exchange National Bank & Trust,
356 Pa. 442, 51 A.2d 759 (1947). At TT, pp. 402-403, we read
to counsel what we proposed to say regarding the measure of
damages as a result of our earlier discussion. No further
objection to this language was made. The actual charge on
this point is at TT, pp. 438-439. No objection was made to this
language either. We believe any objections to the language
used to carry out the Court’s ruling has been waived. The
ruling itself is what is at issue on appeal. Scaife controls and
was complied with.1

The measure of damages that Capo puts forth would
apply if this were a mere Breach of Contract case. This is a
fraud case and the jury expressly stated in its verdict that its
award was based on Capo’s fraud.

Even by Capo’s measure, there was evidence that what
Zegarelli paid for the business, $75,000, yielded him no value
and that Capo’s fraud caused Zegarelli to invest additional
monies in cosmetic changes to the rented location which
were also lost.

The jury’s award reflects a real sense of economic justice
in a capitalist system – it punished Capo for his fraud but did
not reward Zegarelli for his possible over-enthusiasm after
he bought the business.

CONCLUSION
The jury’s verdict against Capo was based on sufficient

evidence and its award reflected a common-sense under-
standing of justice and responsibility. The award neither
over-punished Capo nor over-rewarded Zegarelli.

The Court’s award to the Linder Defendants of attorney
fees as sanctions was in an appropriate amount in the cir-
cumstances. There was no abuse of discretion.

BY THE COURT:
/s/Friedman, J.

Dated: April 29, 2009

William R. Bishop, Jr. v.
Ted Kaczorowski a/k/a

Thaddeus Kaczorowski and
Mona Kaczorowski a/k/a

Mona Singer Kaczorowski
Mortgage Foreclosure—Attorneys’ Fees—Damages

1. In mortgage foreclosure action, the amount due the
mortgagee was at issue.

2. Mortgagor, surviving wife, alleged that in a dispute
between mortgagee and a bank claiming priority over plaintiff
mortgagee, the sum of $35,000 was paid to plaintiff, and that
defendant wife should be given credit for that amount, but the
court found that the amount had already been credited.

3. Attorneys’ fees earned after execution of the Mortgage
and Note are not properly included in the amount due unless
specifically recited in the documents.

(Lynn E. MacBeth)
John H. Auld, II for Plaintiff.
Avrum Levicoff for Defendants.

Nos. GD 05-008328 and GD 05-011024. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

MEMORANDUM ORDER
O’Reilly J., April 29, 2009—This matter involves a

Mortgage Foreclosure instituted by the Mortgagee, William
Bishop (“Bishop”) against the mortgagor, Mona Kaczorowski
(“Kaczorowski”). Bishop has also filed suit on the Note, at
Docket No. GD05-11024 for $35,000, executed by
Kaczorowski concurrent with the Mortgage. The Docket
Number for the Mortgage is GD05-8328. They were consoli-
dated on August 11, 2008. The Mortgage and Note were to
secure attorneys fees rendered, and to be rendered, by
Bishop, who was, and had been, an attorney representing
Kaczorowski on various matters. Both Ted and Mona
Kaczorowski originally executed the Mortgage and Note on
April 18, 2001. They paid on it for about a year and a half, but
then stopped in November, 2002. Ted Kaczorowski, a co-
obligee on the Mortgage and Note, died on December 30,
2005, leaving Mona as the Defendant.

I heard the matter non-jury on March 18, 2009, after
which counsel filed excellent and able briefs limited to the
amount due Bishop under the Mortgage and Note.
Kaczorowski had defended the case on the basis that her
signatures on the documents had been forged. After hear-
ing testimony on this issue, including an expert witness
called by Bishop, I ruled from the bench in favor of Bishop
on that issue, and found the Mortgage and Note to bear the
authentic signatures of Kaczorowski. Accordingly, the only
issue left for me to decide is the amount due under those
documents.

The evidence developed was that the Mortgage and
Note were executed at a time when Kaczorowski owed
$17,000 to Bishop for past legal services. There was a need
for legal services in the future, and in order to secure the
prior bill, and the future services to be rendered, the
Mortgage and Note were made for $35,000. Thereafter,
Bishop continued to provide legal services to Kaczorowski,
and added them to the $17,000 already billed, and within
the scope of the $35,000 Mortgage and Note. As noted
above, Kaczorowski made some payments against this
obligation, and Bishop provided a running total via billing
software used in his office.

Ted Kaczorowski died on December 30, 2005, but he and
his surviving spouse had not paid since October 28, 2002.
Bishop had already filed suit on August 6, 2005, prior to
that death, and after December 30, 2005, it continued
against Mona. As noted, Mona has unsuccessfully claimed
a forgery of her signature. After the suit was filed,
Kaczorowski filed for the protection of bankruptcy, which
was ultimately denied, and relief from the stay was grant-
ed, and this suit proceeded.

In addition to the forgery defense, Mona contends that
whatever she may owe is diminished by both what was paid
for legal services after the Mortgage and Note was signed, as
well as what Bishop received under a bizarre set of circum-
stances when a lending institution achieved a superior posi-
tion to him after it loaned money to Kaczorowski.

As to the latter circumstance, Mona sought to re-finance
the realty with Deutsch Bank, which property was already
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subject to the Bishop Mortgage. Said bank did so re-finance,
and after doing so learned that the Bishop Mortgage held a
superior position, but a recordation error appeared to subor-
dinate Bishop to Deutsch Bank. Bishop protested, but it
appears no lawsuit was filed. Deutsch Bank settled the
claim, by paying $35,000 to Bishop. Mona contends she
should get credit for that $35,000. That payment occurred on
November 6, 2006.

As to the former issue, Mona relies on Weiss v. Tulloch,
961 A.2d 862 (Pa.Super. 2008) for the proposition that unless
specifically recited in the document, a Mortgage may not be
used to secure an open account, and the only obligation is for
the face amount in the documents, less payments made, and
such other charges as are permitted by the documents. The
facts in Tulloch are quite similar to those here and it would
seem that attorney’s fees earned after execution of the
Mortgage and Note are not properly included in the amount
due. The Superior Court specifically found that “…neither
the Note nor the Mortgage indicated the Mortgage covered
future advances…i.e. future attorney’s fees. Therefore, con-
struing the Mortgage to secure fees incurred after the initial
twenty thousand was legal error.”

It is clear that after execution of Mortgage and Note,
Kaczorowski paid $5,200 during the period April 20, 2001, to
October 28, 2002. The evidence does not reflect how those
payments were applied as between principal and interest,
but the documents by their terms require a monthly pay-
ment of $500 a month until paid in full at an interest rate of
6%. Had the terms been observed it would have produced a
Mortgage and Note for a term of approximately 70 months.
When Kaczorowski stopped paying in November, 2002,
Bishop could have accelerated the debt, and sued forthwith.
Bishop did not. However, his forbearance did not amount to
a waiver of his right to do so, which he ultimately exercised
on August 6, 2005 when the suits herein were commenced. In
his complaint, Bishop seeks the face amount of the
Mortgage, plus interest of $8,556 calculated to March 31,
2005, and attorney’s fees of $2,500.

The evidence showed that after Bishop filed suit,
Kaczorowski filed for the protection of bankruptcy. Bishop
retained a bankruptcy specialist as an attorney, and ulti-
mately the stay of bankruptcy was lifted, and this trial before
me occurred. At the same time, the interest due on the
Mortgage and Note continued to run at the 6% rate. The
$35,000 from Deutsch Bank was paid on November 7, 2006,
and Kaczorowski got a credit for that payment.

At that time only $5,200 had been paid on the debt, and it
had been accruing interest at 6% since May, 2001. A tradi-
tional amortization schedule was not prepared or printed,
but the $5,200 had done little to retire the debt.

After I had concluded the trial, I asked Counsel to give
me their calculations as to what they believe is due. Neither
gave me a complete response. Kaczorowski emphasized the
Deutsch Bank settlement, and minimized the expense
incurred by Bishop to enforce the debt, which began before
the Deutsch Bank settlement.

Bishop has provided a detailed claim, but continues to
include the bill for services rendered after the date of the
mortgage in contravention of Tulloch. The record contains
Bishop’s Exhibit 9, and Kaczorowski Exhibit B, both of
which contain calculations of expenditures, and receipts in
regard to this case. It contains the on-going charges for legal
services after the date of the Mortgage and Note.

As noted, I have found the signature of Mona to be valid
and the Mortgage and Note enforceable. I further find that
Mona is responsible for all the costs incurred by Bishop in
collecting on this debt, and that included counsel fees of
$14,137.51 to bring and prosecute this action, counsel fees to

the bankruptcy specialist of $4,333.75, and $7,914 for
expenses in validating the signature, including the handwrit-
ing expert, plus $714.50 for Bishop’s cost to insure the real-
ty after Kaczorowski stopped paying. I further find, under
Tulloch, that the ongoing attorney fees charged after the
Mortgage and Note were signed are not properly included.
But, I cannot make the calculation for principal and interest
due. I, therefore, direct counsel to re-calculate the amounts
due under the Mortgage without regard to those ongoing fees
and submit them to me within 7 days. I recognize that
Kaczorowski may oppose the fees that I have found due, and
he is free to do so, but in a separate section in his response
to the Order.

Once I receive a final calculation, I will evaluate it, and
enter an appropriate verdict.

BY THE COURT:
/s/O’Reilly, J.

Date: April 29, 2009

In re: Appeal of Steven Hennigan
Civil Service—Denial of Application

The reason for denial of appellant’s firefighter applica-
tion was the expiration of his driver’s license at the time his
application was considered, despite the reinstatement of his
license. The city based the denial on language in the applica-
tion requiring a valid license. The court found that the lan-
guage on the application was not authoritative, and there
was no proof that any regulation or law required the license.
The court reversed the denial of the application.

(Lynn E. MacBeth)
Michele T. Wild for Steven Hennigan.
Wendy Kobee for City of Pittsburgh.

No. SA 08-954. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

Friedman, J., June 5, 2009—Steven Hennigan appeals
from a decision of the City of Pittsburgh Civil Service
Commission affirming the denial of his application to
become a firefighter.

The sole reason for the denial was the undisputed fact
that he had let his driver’s license expire and so did not have
a valid driver’s license at the time his application was con-
sidered. It also seems undisputed that this was easily cor-
rectable and was in fact corrected prior to his receiving
notice of the disqualification.

The City’s position has two prongs, (1) that the applica-
tion is very clear that “A current, valid Class C Pennsylvania
Motor Vehicle Operator’s License must be presented at the
time of filing application or prior to the start of employment
processing. A valid driver’s license must be maintained
throughout employment;” and (2) that giving Hennigan the
job would be unfair to other applicants who did have a cur-
rent driver’s license.

It is unclear whether any particular City regulation
requires the statement on the application that the City
relies upon. It is undisputed that the relevant statute,
Firemen’s Civil Service Act, 53 P.S. §23493, contains no
such requirement.

Furthermore, Hennigan’s brief points out that there is no
such requirement in Section 3(23493) of the City of
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Pittsburgh Firemen’s Civil Service statute which is said to
list the requirements Hennigan had to meet. The City’s brief,
filed about a month later, does not contradict this. Rather, the
City relies solely on the notation on the application.

In the absence of a written policy or regulation, the
appeal must be granted. The mere placing of a statement on
an application is irrelevant on the pertinent issue of “just
cause” unless the Fire Chief and Department of Personnel
had previously made and recorded the determination in an
appropriate manner.

The supposed non-compliance with a statement on the
application, without more, is not “just cause” for rejecting
the applicant. The Commission did not have any valid basis
for upholding the disqualification of Hennigan. His appeal
is granted and he is eligible to join the next firefighter’s
class for employment without requiring him to begin the
process anew.

See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: June 5, 2009
ORDER OF COURT

AND NOW, to-wit, this 5th day of June 2009, Steven
Hennigan’s captioned appeal from the decision of the City of
Pittsburgh Civil Service Commission is hereby GRANTED
for the reasons set forth in the accompanying Memorandum
in Support of Order, and the Commission is directed to cause
Mr. Hennigan to be listed as eligible to join the next fire-
fighter’s class for employment without requiring him to
begin the application process anew.

BY THE COURT:
/s/Friedman, J.

c apsule summary
Melissa King v. Anthony Aliucci

Contempt—Support

1. The parties were married in May of 1996 and had two
children before they separated. A divorce was filed in May
of 2007. The parties entered into a settlement agreement in
September of 2007 requiring the husband to pay alimony to
the wife in the amount of $9,000 per month for ten years and
child support for the two children until both children
entered college. A divorce was finalized in January of 2008
and two weeks later, the husband ceased paying his alimony
and child support, alleging that he lost his job in May of 2007.

2. A hearing was held in August of 2008 at which time the
hearing officer determined that the husband was aware of
his employment circumstances when he entered into the
property settlement agreement and did pay from September
of 2007 until January of 2008. It was determined that he had
very few expenses and enjoyed a high standard of living and
that he could, therefore, meet his obligations, not proven oth-
erwise. The hearing officer recommended that the husband
be incarcerated if he did not make certain payments.

3. At a compliance review held in December of 2008, the
court again rejected the husband’s claim that he had no abil-
ity to pay and ordered him to pay $15,000 toward his arrears,
an amount he paid within one hour. He then text messaged
the wife alleging that he had “hockey bags full” of cash, but
that she would never see any more money. He made no fur-
ther payments.

4. A second compliance review hearing was held in May
of 2009; however, the wife asked for an expedited contempt
hearing as a result of the husband being scheduled for sen-
tencing and imprisonment on federal fraud charges to which
he pled guilty. A contempt hearing was expedited and held in
February of 2009, at which time the husband was directed to
pay ten percent of his outstanding arrearage, that ten per-
cent being $13,334, an amount he paid within one day. The
husband appealed this determination indicating that he was
without the ability to pay and demanded the money back. He
alleged that he had borrowed the initial $15,000 from his
brother, but offered no corroborating evidence or testimony
to support this.

5. The standard of review in this matter is narrow and the
husband must show that there was an error of law, an abuse
of discretion, findings not supported by the record, or a
capricious disbelief of credible evidence. The husband’s
argument was that his fraudulent acts and criminal proceed-
ings caused his earnings to diminish.

6. The court determined that the husband’s circum-
stances were of his own making and that the property settle-
ment agreement was entered into after his employment loss
and was actually complied with until the divorce decree was
entered. His purge conditions were met immediately and he
continued to exhibit a high standard of living, even driving a
BMW automobile that he claimed had been repossessed. The
husband continued to be employed, but did not make any
payments from his income. His testimony was contradictory,
vague, and unsupported by documentation or other testimo-
ny. It was determined that he was able to meet the purge con-
ditions and, in fact, did.

(Christine Gale)

Robb D. Bunde for Plaintiff/Wife.
John A. Adamczyk for Defendant/Husband.
No. FD 06-6464-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., May 5, 2009.
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In Re: Estate of Carol D. Silliman,
Deceased

Due Process for Pro Se Litigant—Administrator’s Fees

1. Pro se litigant was afforded full opportunity to present
his case, even though he failed to present any evidence, to
ask relevant questions of any witness, and to file proper
pleadings.

2. The counsel fees requested by the Administrator were
reviewed in light of La Rocca Estate, and with regard to the
factors set forth therein; upon review, and due to the fact that
most of the claimed fees resulted from Petitioner’s inappro-
priate conduct, fees were reasonable.

(Margaret P. Joy)

Matthew C. Silliman, Pro Se Petitioner.
Jack Wojdowski, Administrator Pro Tem of Estate.
Samuel H. Simon and Heidi Rai Stewart for Estate of Dent
C. Silliman.

No. 4799 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court.

OPINION1

PROCEDURAL HISTORY
Kelly, J., March 19, 2009—Carol D. Silliman (hereinafter

referred to as “Decedent”) died testate on April 12, 2002 and
was survived by her two sons Matthew C. Silliman (here-
inafter referred to as “Petitioner”) and Dent C. Silliman
(hereinafter referred to as “Dent”). Decedent’s Last Will and
Testament, dated August 28, 1989 (hereinafter referred to as
the “Will”) provided that her husband, John R. Silliman, who
did not survive her, be the executor. The Will further provid-
ed that if her husband did not survive her that the Petitioner
and Dent shall be successor co-executors. Dent resided in
North Carolina at the time of his mother’s death, but has
since also died.

On July 19, 2005, Petitioner presented to the Register of
Wills of Allegheny County, Pennsylvania, a Petition for
Probate of Decedent’s Will and Grant of Letters
Testamentary to himself. The Register of Wills accepted and
admitted the Will to probate but because of the absence of
Dent, the successor co-executor, did not grant the letters. On
July 20, 2005, Dent filed a Petition for Rule to Show Cause
Why Letters of Administrator C.T.A. Should Not be Granted
to Dale P. Frayer, Esquire. The allegations in the July 20,
2005 Petition and the Answer to said Petition for Rule to
Show Cause filed by the Petitioner on August 23, 2005 evi-
denced an extremely acrimonious relationship between
Petitioner and Dent during the three years following the
Decedent’s death on April 12, 2002. These allegations
include cross accusations of dissipation of Estate assets and
failure of cooperation and inability of the two brothers to be
in the least way civil with each other.

In February of 2006, Petitioner filed, purportedly with the
Court of Common Pleas of Allegheny County, Orphans’ Court
Division, a Motion to Grant Letters Testamentary to himself.
Dent responded to that Motion, by filing with the Register of
Wills, a Response to Motion to Grant Petition for Letters
Testamentary to Matthew Silliman. On March 10, 2006, Dent
filed a Motion to Appoint Dale P. Frayer, Esquire,
Administrator Pendente Lite and Petitioner responded by fil-
ing a Response to the Motion to Appoint Dale Frayer,
Esquire, Administrator Pendente Lite on March 17, 2006.
Dent then filed, on March 21, 2006, a Reply to the New
Matter in Response to Motion to Appoint Dale P. Frayer,
Esquire, Administrator Pendente Lite.

After a period of contentious litigation between the
Petitioner and Dent regarding the Petition to Show Cause
filed by Dent, the Register of Wills, on March 30, 2006, find-
ing that Petitioner failed to comply with a discovery order,
entered a Register’s Order finding that the parties cannot
function as co-executors and that they are engaged in costly
litigation and are unnecessarily wasting Estate assets, that
Petitioner had held himself out as the Executor, that
Petitioner’s counsel failed to comply with a discovery order
of the Register, and that it would be in the best interest of the
Estate that an independent party be named as administrator
pendente lite for the Estate. The Order then appointed Jack
Wojdowski, Esquire as Administrator Pendente Lite for the
Estate pending the conclusion of litigation by the parties. On
June 7, 2006, the March 30, 2006 Register’s Order was
amended to include sanctions against the Petitioner for his
failure to comply with the February 23, 2006 discovery order
and his dilatory and obviate behavior.2

On April 17, 2006, Petitioner appealed the Register of
Wills Order of March 30, 2006 to this Court. This was fol-
lowed by the Petitioner filing with this Court, on May 22,
2006, a Petition Appealing Register’s Order. On June 5, 2006,
the Administrator Pendente Lite, Jack Wojdowski, Esquire
filed a Petition for Citation to Vacate Real Estate and to
Surrender Real Estate with Contents to the Administrator
Pendente Lite. On July 10, 2006, Petitioner filed a Response
to Administrator’s Petition for Citation. On June 6, 2006,
there was a second filing of the Petition Appealing Register’s
Order and on July 7, 2006, Dent filed a Response to the
Petition Appealing Register’s Order.

On June 1, 2006, the Court entered an Order of Court
that a Citation be issued to the Register of Wills and Jack
Wojdowski, Esquire on the appeal, returnable July 5, 2006
and that a second Citation be issued to Petitioner on the
real estate issues also returnable on July 5, 2006. On June
7, 2006, this Court rescheduled a conference regarding
the Petition to Appeal Register’s Order and the Petition
for Citation to Vacate Real Estate for July 12, 2006. A con-
ference was conducted on July 12, 2006 at which all of the
parties were represented by counsel. The Court learned at
this conference that Dent had died and that a personal
representative would be appointed for his estate. On
August 14, 2006, this Court ordered that argument be
scheduled on the Petitions on August 29, 2006. On August
22, 2006, Jack Wojdowski, Administrator Pendente Lite,
filed New Matter.

On September 6, 2006, after reviewing briefs filed by the
parties and hearing argument by counsel, this Court entered
an Order of Court sustaining Petitioner’s appeal and
remanding the matter to the Register of Wills for compliance
with Section 3155 (a) of the Probate, Estates and Fiduciaries
Code (hereinafter referred to as “PEF Code”), 20 Pa. C.S.A.
§3155 (a) and citing Estate of Fritz v. Fritz, 798 A.2d 243
(Pa.Super. 2002). Pursuant to Sections 3171 to 3175 of the
PEF Code, 20 Pa. C.S.A. §§3171-3175, the Order provided the
Register with the ability to require a substantial bond to be
posted as a condition precedent to the grant of letters testa-
mentary to the Petitioner.

On October 11, 2006, Petitioner presented to this Court a
Motion to Grant Letters Testamentary pursuant to which this
Court entered an Order of Court ordering the Register of
Wills to grant Letters to the Petitioner. It appears from the
record that a caveat had been filed by the Executrix of the
Estate of Dent C. Silliman, but it was subsequently deter-
mined that the required bond for the caveat had not been
filed so that the Register of Wills found that letters testamen-
tary could have been granted without the Court’s Order.

In the Register’s Order of October 11, 2006, the Register
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of Wills required a $465,000.00 bond to be posted by
Petitioner as a condition precedent to his being granted let-
ters testamentary.3 The Petitioner never posted any bond.
Upon certification of the record to this Court on December 7,
2006, and finding that there was no personal representative
for the Estate, this Court ordered the appointment of Jack
Wojdowski, Esquire as Administrator Pro Tem of the Estate
(hereinafter referred to as “Administrator Pro Tem”) with
the posting of a bond in the sum of $100,000.00. Mr.
Wojdowski posted the required bond.

On December 20, 2006, this Court scheduled a hearing on
the Petition for Citation to Vacate Real Estate and to
Surrender Real Estate with Contents to the Administrator
Pendente Lite (now Administrator Pro Tem) for January 23,
2007. After presentation of said Petition on January 23, 2007
and the Court being convinced of Petitioner’s continued
delays and obviate behavior and the vile condition of the
property, this Court granted the relief requested in the
Petition. Also on January 23, 2007, this Court entered an
Order of Court denying the Petitioner’s Motion for
Reconsideration of the Court Order of December 7, 2006.
The Motion for Reconsideration had been filed and present-
ed on January 23, 2007.

In a further effort to delay administration of the Estate,
an appeal was filed by the Petitioner on February 12, 2007
and the Notice of Appeal to this Court was filed on February
8, 2007. That appeal is at the Superior Court Docket No. 306
WDA 2007. On February 20, 2007, this Court ordered the fil-
ing of a Concise Statement of Matters Complained of on
Appeal pursuant to Pa. R.A.P. 1925 (b). The Concise
Statement was timely filed. On April 4, 2007, this Court filed
its Opinion in the appeal at No. 306 WDA 2007. The appeal
filed at No. 306 WDA 2007 was dismissed on July 19, 2007 for
failure to file a brief.

On April 4, 2007, the inventory was filed showing person-
al property in the sum of $132,812.88 and real property in the
sum of $198,400.00. The Petitioner elected to take personal
property with a total value of $3,149.00 in kind. Because the
delays and obviate behavior continued, on April 19, 2007, the
Administrator Pro Tem presented a Motion to Enforce Prior
Order of Court.4 In response to that Motion, on April 19, 2007
the Court ordered the Sheriff of Allegheny County to remove
Petitioner from the property at 113 Larimer Road and
charged Petitioner for all costs. A Sheriff ’s return was filed
showing possession of the property was made on August 31,
2007. On January 30, 2008, the Administrator Pro Tem pre-
sented a Petition to Increase Bond Under Section 3351 of the
Pa. Probate, Estates and Fiduciary’s Code. By Order of
January 30, 2008, the Court increased the Administrator Pro
Tem’s bond to $310,000.00.

On February 29, 2008, the Administrator Pro Tem filed a
First and Final Account that was originally scheduled for
audit on April 21, 2008. By Order of Court on March 25, 2008,
this Court continued the audit until May 19, 2008 in order to
provide the heirs time to finalize Objections to the First and
Final Account. On May 15, 2008, Marilyn Faith Silliman,
Executrix of the Estate of Dent C. Silliman (hereinafter
referred to as “Dent’s Widow”), filed a Statement of
Objections to Account. On May 16, 2008, Petitioner filed, Pro
Se, a Claim of Family Exemption.5

On May 19, 2009, the Administrator Pro Tem presented to
this Court, at the audit, a Petition for Distribution. At the
audit, counsel for Dent’s Widow raised a number of objec-
tions to the proposed distribution (Audit Transcript of May
19, 2008, pages 2-4). Petitioner was present at the audit with-
out counsel (Audit Transcript of May 19, 2008, page 5). On
June 4, 2008, this Court scheduled a post audit conference
for July 9, 2008.

On July 7, 2008, the Petitioner delivered to this Court
documents entitled “Claim of Lost Assets of Estate” with
two sets of “Exhibits,” “Petition for Removal and
Sanctions of Administrator Jack Wojdowski, Esquire” and
“Claims of Assets.”6

The Court conducted a post audit conference on July 9,
2008 (Transcript of July 9, 2008 Post Audit Conference,
pages 1-10). Again, at this post audit conference, Petitioner
appeared Pro Se (Transcript of July 9, 2008 Post Audit
Conference, pages 4, 5 and 8). On July 31, 2008, this Court
established a pretrial schedule for completion of discovery
within 60 days, filing of pretrial statements on or before
October 31, 2008 and a hearing was scheduled for November
5, 2008 to dispose of all outstanding matters including those
presented by the Petitioner’s documents.

On August 5, 2008, the Administrator Pro Tem filed a
Response to Statement of Objections to Account, Answer to
Claim of Lost Assets, Answer to Petition for Removal and
Sanctions of Administrator Jack Wojdowski, Esquire, and
Answer to Claim of Assets. On October 31, 2008, Dent’s
Widow filed her Pretrial Statement and the Administrator
Pro Tem filed his Pretrial Statement.7

This Court conducted a hearing on November 5, 2008 at
which the Petitioner again appeared Pro Se (Hearing
Transcript of November 5, 2008, (hereinafter referred to as
“H.T.”) at page 3). At the end of the November 5, 2008 hear-
ing, this Court made its findings of fact and conclusions of
law on the record (Transcript of Findings of Fact and
Conclusions of Law of November 5, 2008, pages 1-6 and H.T.
at pages 131-135).

On December 9, 2008, the Administrator Pro Tem filed a
Supplement to Petition for Distribution and on December 18,
2008 the Administrator Pro Tem filed a Petition for Payment
of Additional Attorneys Fees.

On December 19, 2008, this Court entered an Order of
Court restating the Findings of Fact and Conclusions of Law
previously entered on the record (Transcript of Findings of
Fact and Conclusions of Law of November 5, 2008, pages 1-6
and H.T. at pages 131-135). In the December 19, 2008 Order,
the Court ordered Petitioner to pay rent in the sum of
$16,800.00 to the Estate for the period of June 1, 2006 to
August 31, 2007 at the rate of $1,200.00 per month; the
Petitioner’s distribution share was also charged $6,650.70
and $2,480.87 for utilities; the Petitioner’s distribution share
was also charged $19,887.00 for fees incurred by the Estate
resulting from the Petitioner’s conduct; the distribution
share of the Petitioner was also charged for $1,034.00 pur-
suant to the Register of Wills Order of June 6, 2006; the
Petitioner’s family exemption was allowed and all other
claims of the parties were dismissed. On December 19, 2008,
the Court entered the final Decree in the Estate distributing
net cash to the Petitioner in the sum of $72,271.00 and to
Dent’s Widow in the sum of $105,472.57.

On January 16, 2009, the Petitioner filed a Waiver to
Extend Time to File Exceptions to Court Order.8 Also, on
January 16, 2009, the Petitioner filed a Notice of Appeal from
the Court Order and Decree of December 19, 2008. On
January 21, 2009, this Court ordered the filing of a concise
statement of matters complained of on appeal pursuant to
Pa. R.A.P. 1925(b). The Concise Statement of Matters com-
plained of was timely filed. The statement includes 21 sepa-
rate allegations of error.9

DISCUSSION
At the November 5, 2008 hearing, Dent’s Widow called

two witnesses, James Wilharm of Alliance Reality
Management (hereinafter referred to as “Wilharm”) (H.T.
at page 6) and the Administrator Pro Tem (H.T. at page 34).
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Dent’s Widow also entered into evidence a book of Trial
Exhibits (H.T. at page 119). The Petitioner called no wit-
nesses and entered no exhibits into the record (H.T. at pages
120-130).

Wilharm’s testimony was that in August of 2007, he was
engaged by the Administrator Pro Tem to sell the Estate
property located at 113 Larmar Road, Upper St. Clair
Township (hereinafter referred to as “the Property”) (H.T.
at page 8). He was advised by the Administrator Pro Tem
that the Estate had wanted to sell the Property for some time
and that an occupant had to be removed (H.T. at page 8).

He also described the eviction of the Petitioner that
occurred on August 31, 2007 (H.T. at pages 9-15).10 He also
described the condition of the Property when the Estate took
possession on August 31, 2007 (H.T. at pages 12-15).
According to Wilharm the Property was a mess (H.T. at
pages 12-15) and in no condition for sale (H.T. at page 13).
He elaborated on his testimony by showing photographs at
the Trial Exhibits, Tab 7 that were entered with all of the
Exhibits into evidence (H.T. at page 119). He also said there
were two automobiles in the garage (H.T. at page 15). He
said the Property ultimately sold for $190,000.00 in January
2008 (H.T. at page 16).

Wilharm’s testimony was that the rental value of the
property, in the existing condition, for the period of April
2002 until August 31, 2007 was $1,200.00 a month plus utili-
ties (H.T. at pages 17 and 18). He said that the Property had
a value of $250,000.00 in April 2002, if it had been in good
condition (H.T. at pages 18 and 19).

On cross-examination, Wilharm said many factors were
involved in his valuations including that nothing had been
updated on the Property, the interior condition was very poor
and it had not been painted for many years (H.T. at pages 24
and 25). He said the original asking price had been based on
an appraisal that the Administrator Pro Tem had in his pos-
session (H.T. at page 26).11 He further said he did not agree
that the County assessed value was the true market value of
the Property (H.T. at page 27).

The Administrator Pro Tem described the difficulty he
had in having the Petitioner vacate the Property (H.T. at
pages 39-44). His testimony was that he initially dealt with
Petitioner’s attorney and there were some discussions
regarding a sale to Petitioner but nothing materialized and
there was a long delay in obtaining possession of the
Property until August 31, 2007 (H.T. at pages 39-44, 49-50).
He said they initially tried to sell the Property to a contrac-
tor to fix it up and sell it and that this was unsuccessful (H.T.
at pages 47-48). They then lowered the price to $210,000.00
(H.T. at page 48).12

He also testified that, upon being appointed
Administrator Pendente Lite on March 30, 2006, he found
that, after Decedent’s death on April 12, 2002 and prior to
any letters being granted, Petitioner had opened bank
accounts in the name of the Estate with himself being desig-
nated as the Executor (H.T. at pages 52-55). Estate assets
had been deposited into these accounts (H.T. at pages 52-55).
These deposits included gas well receipts and pension
checks (H.T. at pages 54-56). The Court can only interpret
such action as an attempt by Petitioner to act without portfo-
lio to the detriment of the Estate and his brother’s interest in
the Estate.

He also testified that he prepared the Allocation of Fees
that is in the Trial Exhibits, Tab 10B which shows that
$19,887.00 of his fees are allocable to work that he was
required to perform for the Estate as a result of Petitioner’s
opening of bank accounts, deposits of Estate assets, occu-
pancy of the Property and correction of tax returns (H.T. at
pages 57-60). He also testified that the Estate was required

to pay for utilities in the sum of $6,650.70 during the peri-
od that Petitioner was occupying the Property (H.T., at
pages 60-63).

Petitioner cross-examined each of the witnesses (H.T. at
pages 20-31, 65-119). In his case the Petitioner made a state-
ment but provided no evidence (H.T. at pages 120-130).

On each occasion that Petitioner appeared before this
Court he was emphatically told that he had a right to have
counsel and in the event that he desired to proceed without
counsel that he would still be held to the same rules as if he
had counsel (Audit Transcript of May 19, 2008, page 5;
Transcript of Post Audit Conference, pages 4, 5 and 8; H.T.
at page 3). In disregard of this advice, the Petitioner blindly
stumbled through this case in the most preposterous way.
This foolish effort culminated in Petitioner presenting a case
with no evidence whatsoever.

In Rich v. Acrivos, 815 A.2d 1006, 1008 (2003), the
Superior Court set forth the general rule for how a court is
to handle pro se litigants:

“While this court is willing to liberally con-
strue materials filed by a pro se litigant, we note
that appellant is not entitled to any particular
advantage because [ ] he lacks legal training.”
O’Neill v. Checker Motors Corp., 389 Pa.Super. 430,
567 A.2d 680, 682 (1989) (citation omitted).
Further, “‘any layperson choosing to represent
himself in a legal proceeding must, to some reason-
able extent, assume the risk that his lack of expert-
ise and legal training will prove his undoing.’”
Vann v. Com., Unemployment Compensation Board
of Review, 508 Pa. 139, 494 A.2d 1081, 1086 (1985)
(quoting Groch v. Unemployment Compensation
Board of Review, 81 Pa. Cmwlth. 26, 472 A.2d 286,
288 (1984)).

To the extent possible, the Court treated the documents
entitled “Claim of Lost Assets of Estate,” “Petition for
Removal and Sanctions of Administrator Jack Wojdowski,
Esquire” and “Claims of Assets” that Petitioner delivered to
the Court without filing or making a part of the record, as if
they were proper pleadings filed of record.13 Counsel for the
other parties were given the option to respond to the
Petitioner’s documents (Transcript of Post Audit Conference
of July 9, 2000, page 5). The Administrator Pro Tem did
respond and denied each of the relevant allegations and
thereby placing those allegations at issue and requiring
proof of all of them at trial. There were no relevant allega-
tions made that required Dent’s Widow’s response.

The first two statements in the Petitioner’s matters com-
plained of on appeal are due process issues arising out of the
Court’s purported failure to respond to Petitioner’s “peti-
tions and motions entered into the Court”14 and “extreme
bias and prejudice” in not permitting Petitioner adequate
time for his presentation at the hearing. It is difficult to deci-
pher what it is that the Petitioner desired the Court to do
when the record clearly shows that Petitioner’s claims and
allegations were provided all of the amenities of the pretrial
and other rules and a full hearing with the right to cross-
examination and right to present evidence. At the beginning
of the hearing the order of the case was established with
Dent’s Widow’s objection going first followed by Petitioner’s
case (H.T. at pages 4 and 5). At the conclusion of Dent’s
Widow’s case, the Court told Petitioner to proceed and tell
the Court whatever he desired (H.T. at page 120). As the
record clearly shows, the Court afforded the Petitioner
ample opportunity to present his case. Any effort to termi-
nate the Petitioner’s meanderings was only exerted by the
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Court after it was clear that he was going nowhere with his
inquiries or was merely making statements and not asking
questions or was in irrelevant areas of inquiry. He was pro-
vided as much time as he showed he might need to present a
case, but even with an almost full day available to him, he
failed to present any evidence. The Court clearly provided
Petitioner with due process of law.

The third issue raised by the Petitioner is that the Court’s
December 19, 2008 Distribution Decree did not comply with
the Will. As the record will show, this assertion is clearly
without merit.

The fourth assertion is that a witness was permitted to tes-
tify without notice to the other litigants. He specifically states
he was never informed that Wilharm would be testifying.
Again, the record clearly shows that on October 31, 2008, in
compliance with this Court’s Order of July 31, 2008, Dent’s
Widow filed her Pretrial Statement that disclosed that she
would be calling Wilharm and the Administrator Pro Tem as
witnesses. The Pretrial Statement includes Wilharm’s report
and a certificate of service showing mailing on October 31,
2008 to the Petitioner. Clearly, the Petitioner was informed
that Wilharm would testify at the hearing.

The fifth issue raised by the Petitioner is that the Court
erred in permitting the Administrator Pro Tem’s fee for
services. The Petitioner seems to be basing this assertion on
the Johnson or the so-called Attorney General’s fee sched-
ule, Johnson Estate, 4 Fid. Rep. 2d. 6 (O.C. Chester 1983). In
Preston Estate, 385 Pa.Super. 48, 560 A.2d 160 (1989), the
Superior Court admonished the lower court’s reliance on
that fee schedule and directed the court to comply instead
with Pennsylvania statute and case law precedent.

Instead of the flat rates of Johnson Estate, this Court uti-
lized the standard set forth in La Rocca Estate, 431 Pa. 542,
246 A.2d 337 (1968) where the Supreme Court set forth the
factors that should be considered in evaluating the reason-
ableness of counsel fees to include the amount of work, char-
acter of services, difficulty of the problems involved, impor-
tance of the litigation, the amount of money or value of
property in question, the degree of responsibility incurred,
whether the fund was created by the attorney, the profes-
sional skill and standing of the attorney, the results that the
attorney was able to obtain and the ability of the client to pay
a reasonable fee for services rendered.

A great portion of the fees that Petitioner is objecting to
was for work caused by the Petitioner’s activities to include
the occupancy of the Property, opening bank accounts,
deposits of Estate assets into accounts under the control of
the Petitioner and the continuative acrimonious, uncooper-
ative, litigious posturing of the Petitioner. The Petitioner’s
activities and behavior evidenced the contemptuous rela-
tionship with Dent, and later with his widow, and the intent
to inflict harm on the Estate and in turn on his brother. See
McBreaty Estate, 26 Fid. Rep. 2d 247 (O.C. Chester 2006).
Nothing in the record indicated that the Administrator Pro
Tem’s fees were unreasonable or excessive. Both the rate
of the fee ($210.00 per hour) and the quantity of time for
the work performed are reasonable and commensurate
with the experience and professional skill of the
Administrator Pro Tem that was required for the proper
administration of the Estate. The only abnormal work, and
that which caused the larger fee, was that work caused by
Petitioner’s activities. It is also noteworthy that the
Administrator Pro Tem did not duplicate a charge for both
legal and administrative work that he performed. It was the
finding of this Court that the fees of the Administrator Pro
Tem were reasonable.

The sixth allegation of error is the Court accepted the
Administrator Pro Tem’s final statement of the value of the

Estate.15 A simple review of the Administrator Pro Tem’s
First and Final Account together with the Administrator Pro
Tem’s Petition for Distribution and the Supplement to the
Petition for Distribution clearly details and explains the fig-
ures that were submitted by the Administrator Pro Tem and
that were ultimately incorporated into the Court’s December
19, 2008 Decree of Distribution.

The next allegation is that the accounting methods uti-
lized by the Administrator Pro Tem were improper and
inaccurate. The accounting methods and standards utilized
by the Administrator Pro Tem were consistent with those
suggested by the Pennsylvania Supreme Court Orphans’
Court Rules. Rule 6 App., 20 Pa. C.S.A. Otherwise, this
Court could not determine what is being asserted by the
Petitioner because of the lack of specificity in the
Petitioner’s statement.

The Petitioner’s eighth assertion of error is that the
Administrator Pro Tem co-mingled the funds of the Estate.
The record is devoid of any evidence of any such co-mingling
of Estate assets or funds.

The ninth assertion of error is that the Court did not
require the filing of an inventory. The Administrator Pro
Tem filed an Inventory on April 4, 2007.16 The Petitioner also
asserts that the failure to file an inventory also caused a
diminution in the value of the Estate. There is no evidence in
the record to support this naked allegation.

The tenth assertion of error is that the Court permitted
the Administrator Pro Tem to give away or disregard Estate
assets. The Petitioner made this allegation in his Claim of
Lost Assets, but presented no evidence in proof thereof at
the hearing and therefore this Court dismissed this claim as
being unproven.

The eleventh assertion of error asserts delinquent tax
payments and unnecessary expenses. This issue was raised
for the first time in Petitioner’s Concise Statement. There is
no record of it having been raised prior thereto. Rule 302 (a)
of the Pennsylvania Rules of Appellate Procedure states “(a)
General Rule. Issues not raised in the lower court are waived
and cannot be raised for the first time on appeal.” 42 Pa.
C.S.A., Pa. R.A.P. Rule 302 (a). Notwithstanding the
Petitioner’s failure to have previously raised this issue, the
record is devoid of evidence to support this assertion.

The twelfth assertion of error is that the Property was
only appraised one time. The record clearly shows that this
assertion is incorrect and in fact the Property was appraised
more than one time.

The thirteenth assertion is that this Court ignored the
exhibits “presented into the court…” Again, the record is
clear that the Petitioner presented no exhibits into evidence
and the exhibits attached to the documents were never filed
by the Petitioner but were made a part of the record by the
Court sui sponte by Order of Court dated January 15, 2009.17

The next Statement is that the Court erred in failing to
cite the Administrator Pro Tem for hiring his son. The Court
does not understand what the Petitioner is proposing by this
allegation, but in any event, the Petitioner’s only evidence is
the testimony and the accounting of the Administrator Pro
Tem that he paid $250.00 to his son for work performed for
the Estate. There was no fiduciary breach resulting from this
hiring or any evidence that the work was not performed or
that there was any impropriety in the engagement.

The fifteenth error asserted is that the Court should not
have included the Register of Wills sanction of $1,034.00 in
its Order of December 19, 2008. This issue has not previous-
ly been raised. Under Rule 302 (a) of the Pa. R.A.P., 42 Pa.
C.S.A., Pa. R.A.P. Rule 302 (a), this issue is waived and can-
not be raised for the first time on appeal. This issue arises
out of the Register of Wills Order of June 7, 2006 and from
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which no appeal to this Court was ever raised. The sanc-
tioned sum of $1,034.00 has never been paid by the
Petitioner and remains unsatisfied and therefore was incor-
porated into the December 19, 2008 Order of this Court as a
charge against the Petitioner. The Petitioner’s allegation that
the Register of Wills erroneously sanctioned him for multi-
ple failures to appear for depositions when he only failed to
appear once and that he presented a doctor’s excuse had
never been proven and there is no evidence pertaining to
this allegation in the record.

The next assertion of error is that the Court charged the
Petitioner for utilities for a period of time in which we was
not occupying the Property. The Court did not charge the
Petitioner for utilities during a period in which he was not
occupying the Property. All of the utility charges were for
the period that Petitioner occupied the Property.

In the seventeenth Statement, the Petitioner alleges error
arising from the purported failure of the Court to consider
his claim for expenses for the preservation of the Estate dur-
ing litigation. The Court considered all of the Petitioner’s
claims and conducted a hearing on November 5, 2008 to
determine the validity of each of them. Petitioner participat-
ed at the hearing but failed to present any evidence of any
claims and therefore the claim was denied.

The next assertion of error is that the Administrator Pro
Tem failed to account for some items that the Petitioner
claims were valuable assets of the Estate. The Administrator
Pro Tem denied that these assets were valuable assets of the
Estate and Petitioner failed at the hearing to enter any evi-
dence regarding this matter and his claim was denied.

In Statement number nineteen, the Petitioner alleges that
the Court erred in charging him for $19,887.00 for legal fees
for work of the Administrator Pro Tem caused by his obviate
activities and which work would not, except for the activities
of the Petitioner, have been required for the administration
of the Estate. This work consisted of those matters described
by the Administrator Pro Tem in the Allocation of Fees at
Tab 10B in the Trial Exhibits and in the Administrator Pro
Tem testimony (H.T. at pages 39-63). The Court found that
$19,887.00 in fees were attributable to Petitioner’s activities
and the work performed for these fees would not have been
required except for the activities of the Petitioner and there-
fore found that the Petitioner was liable to pay this portion of
the Administrator Pro Tem’s fee from his share of the distri-
bution proceeds as described in the Court’s December 19,
2008 Distribution Decree.

The next allegation of error is that the Court disregarded
the testamentary direction of the Will in that no grave mark-
er was placed on Decedent’s grave. The testamentary direc-
tion that the Petitioner alleges was disregarded does not
exist in the Will. Paragraph 20 (6) of the Petition for
Distribution states that Petitioner and Dent paid for the
Decedent’s funeral expenses and grave opening.
Presumably, the Petitioner and Dent made the arrangements
for the funeral and grave opening. The record contains no
evidence or explanation as to why there was no grave mark-
er. In any event, the Decedent died on April 12, 2002 and the
Administrator Pro Tem did not become involved in this
Estate until March 30, 2006, almost four years later.

The Court knows of no legal obligation requiring the
Administrator Pro Tem to place a marker on the grave.
Section 9127 (5) of the Probate, Estates and Fiduciaries
Code, 20 Pa. C.S.A. 9127 (5), permits the deduction for grave
markers but does not require them. The Court found no
breach of fiduciary duty by the Administrator Pro Tem in not
placing a grave marker on the grave.18

The last assertion of error is that the December 19, 2008
Distribution Decree orders distribution of $105,472.57 to

Dent’s Widow and $72,271.00 to the Petitioner. The reasons
for the disparity in the distribution is described fully in the
Decree and supported by the record.

For the reasons set forth above, the Court’s Order and
Decree of December 19, 2008 should be sustained and
Petitioner’s appeal should be dismissed.

1 The first five pages of this Opinion is a restatement of this
Court’s Opinion filed with the Superior Court of
Pennsylvania at No. 306 WDA 2007.
2 On April 7, 2006, Dent filed a Motion for Sanctions
Pursuant to Pa. R.C.P. 4019. Petitioner filed a Response to
Motion for Sanctions on April 14, 2006.
3 No inventory had been filed as of that date for the Estate.
There were conflicting values for the Estate in correspon-
dence found in the file. In a letter to the Register of Wills,
dated September 28, 2005, counsel for the Petitioner states
an approximate value of $528,985.00. In a letter to the
Register of Wills dated September 8, 2006, Mr. Wojdowski
states the assets have a value of $372,560.00.
4 This Motion sought to enforce the Court’s Order of January
23, 2007.
5 Previously the Petitioner had been represented by counsel
and this Court never granted leave for counsel to withdraw.
Apparently the Petitioner dismissed counsel after the appeal
at No. 306 SDA 2007 was dismissed.
6 At the time that the documents were delivered to the Court,
Petitioner reported to this Court’s staff that the clerks at the
Department of Court Records Wills/Orphans’ Court Division
refused to file them. By Order of this Court on January 15,
2009, these documents were ordered to be made a part of the
record in these proceedings. They were never filed as part of
the record previously.
7 No Pretrial Statement was ever filed by the Petitioner (H.T.
at page 4).
8 This Court made no ruling on Petitioner’s Waiver to Extend
Time to File Exceptions to Court Order for lack of jurisdic-
tion because of the simultaneous filing of this appeal to the
Superior Court.
9 Many of the issues raised in the appeal are nebulous and
suggest that there may be a lack of good faith. Under the
Superior Court’s decision in Konger v. Epstein, 66 A.2d 394
(Pa.Super. Ct. 2004), alloc denied, 584 Pa. 678, 880 A.2d: 1239
(2005); cert denied sum nom. Spector Godon & Rosen; P.C. v.
Konter, 546 U.S. 1092, 126 S.Ct. 1048, 163 L.Ed. 2d 858
(2006), the Petitioner could be determined to waive many of
his appellate rights. However, the more recent Supreme
Court decision in Eiser v. Brown and Williamson Tobacco
Corp. 595 Pa. 366, 938 A.2d 417 (2007) seems to require this
Court to respond to all of the issues set forth in the
Petitioner’s Statement of Matters Complained of on Appeal
and this Court will attempt to respond to each of the issues
presented.
10 In the record it states that this occurred on August 21, 2007
(H.T. at page 9). However, other places in the record (H.T. at
page 15) and other documents of record clearly show that
correct date was August 31 and not August 21.
11 The Property had been appraised at $240,000.00 and was
originally listed at that price on September 24, 2007. That
price was adjusted on November 30, 2007 to $210,000.00 and
when no interest was generated it was reduced to the ulti-
mate selling price of $190,000.00 and sold on January 8, 2008
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(H.T. at pages 16, 28-30, 44-46).
12 An updated appraisal was used to establish this price (H.T.
at page 48).
13 See footnote 6, above.
14 Presumably, this refers to the documents that were deliv-
ered to the Court.
15 Petitioner states that the first accounting was a total Estate
value of $331,000.00. This was the value set forth in the
Inventory and not the First and Final Account. The First and
Final Account shows Estate gross receipts of $314,723.95 in
personalty and $191,800.86 in realty and a total of
$208,225.07 after disbursements and distributions.
16 The Inventory was filed late because of the events that
occurred in the administration of the Estate including the
obviate activities of the Petitioner.
17 See footnotes 6 and 13.
18 As to whether Petitioner may have had a valid claim for
placing a grave marker on the grave had he made such an
expenditure, this Court made no finding because this claim
as not asserted.

Daniel F. Ross v.
Foremost Insurance Company and

Sentry Services Insurance Company, Inc.
Insurance—Summary Judgment—Release—
Principal and Agent

1. Insured sustained loss by flood excluded by his insur-
ance policy. Insured entered into settlement with company
and signed a release in favor of the company. The release
included, inter alia, the company’s agents.

2. An insurance company owes no duty to its insured to
inspect property before advising insureds.

3. Summary judgment was granted in favor of agent
because release of a principal releases the agent when the
claims result from the same body of events. The release of an
agent bars derivative claims against the principal even when
the release purports to preserve opportunities to pursue the
principal. The agent’s use of confusing forms was not consid-
ered separable from the agent’s relationship with the insur-
ance company, which was the subject of the release.

4. Even though the release purported to preserve claims
against the agent, there were no claims asserted against the
agent that were separable from the claim against the insur-
ance company.

(Lynn E. MacBeth)

Daniel W. Ernsberger for Plaintiff.
James L. Lenzi for Defendants.

No. GD 05-001848. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., May 14, 2009—By Order dated February 23,

2009, this Court granted a motion presented by the
Defendant, Sentry Services Insurance Company, Inc, (here-
inafter “Sentry”) for Summary Judgment, and dismissed the

complaint of Plaintiff, Daniel F. Ross (hereinafter, “Ross”).
Ross’ complaint stemmed from denial of a timely damage
claim submitted for flood damage to Ross’ 1984 Franklin
Travel Trailer, a wheeled thirty-five (35) feet long by eight
(8) feet wide licensed trailer. Ross had secured insurance
coverage on the trailer from Foremost Insurance Company
(hereinafter, “Foremost”), through insurance agent Sentry.
Ross had selected Sentry because he desired insurance
through Foremost and Sentry was one of the brokers listed in
the phone book as an agency that dealt with foremost.

Ross used the trailer as a seasonal dwelling on camp-
ground lot in Harmony, Pennsylvania. The campground bor-
dered Connoquenessing Creek, and Ross’ lot was within fif-
teen (15) feet of that creek. Ross disclosed that proximity to
the creek on the application for insurance submitted through
Sentry in response to an inquiry contained in the “Mobile
Home Worksheet” completed in the course of his application
for insurance on a secondary residence. A footnote to that
inquiry stated that, due to such proximity, “[the] risk will
qualify only if flood insurance is excluded from the coverage.”

Ross received a policy and declarations page were deliv-
ered to Ross in or around April 2001. Delivered with the dec-
larations was a two-page document that described optional
coverages and set forth an information notice. Under the
bold-print heading “For your information” the notice stated:
“If you need flood coverage, you should contact your repre-
sentative to ask about obtaining coverage through the
National Flood Insurance Program.”

On or about September 17, 2004, flooding of
Connoquenessing Creek incidental to Hurricane Ivan dam-
aged the trailer and its contents. Foremost denied Ross’
resultant claim, asserting that the loss was caused directly or
indirectly by a peril that is excluded by the policy.

The policy issued by Foremost stated, at Section
1, Exclusions:

We do not insure loss caused directly or indi-
rectly by any of the following. Such loss is
excluded regardless of any other cause or event
contributing concurrently to the loss:

…

2. Loss caused by:

A. Flood water, surface water, waves, tidal
water or overflow of a body of water from any
source, including spray, whether or not driven
by wind.
…

The flood exclusion was the only basis for denial of the
claim.

Ross thereafter entered suit against Foremost and Sentry
and, following preliminary objections, filed an amended
complaint. The four-count amended complaint in civil action
suit asserted two counts each, “Negligence” and “Violation
of the Unfair Trade Practices and Consumer Protection
Law,”1 against Foremost and Sentry. Although the counts
were separately pled, the individual allegations within those
counts were identical, with the exception that the allegation
of a breach of the duty to disclose as to Foremost. That alle-
gation stated that the liability of Foremost resulted both from
its own failure to disclose “all material issues regarding the
products they were selling…” and from a similar failure by
its “licensed agents.”

The amended complaint identified Sentry as an agent of
Foremost and averred that, at all times material to the claim,
Sentry acted within the scope of its agency and in further-
ance of the business of Foremost. First Amended Complaint,



august 14 ,  2009 page 339Supplement to The Lawyers Journal

at ¶¶ 5, 6, 7. The amended complaint admitted receipt by
Ross of the insurance policy and the declarations pages.
That complaint further declared that, although Ross
received the policy and the declarations pages in the mail…
[he] neither read the insurance policy nor the declarations
page. First Amended Complaint, at ¶24. During the course of
discovery, Ross acknowledged that he neither specifically
requested flood insurance from Sentry nor discussed flood-
ing at the time of applying for coverage.

On September 24, 2008 Ross entered into a full and final
release of his claims against Foremost. The release executed
by Ross in connection with that settlement provided, in part:

It is expressly understood that the Releasor
does not release from liability, but expressly
reserves the right to make claim against any
and every other person and/or entity, specifical-
ly SENTRY INSURANCE SERVICES…

On the next day, Foremost filed an Amended Answer, New
Matter and New Matter Pursuant to Rule 2252(d) pleading
the Release. In that amended pleading, Foremost pled the
September 24, 2008 release as a complete bar to Ross’ claims
and also as a bar to Sentry’s cross-claim against Foremost.

On December 10, 2008, Sentry filed its motion for sum-
mary judgment, citing the release of Foremost and asserting
that, because Ross’ complaint did not aver any independent
acts of negligence or consumer fraud on the part of Sentry,
the release of Foremost effected the release of its agent,
Sentry. Alternatively, Sentry asserted that the claims assert-
ed by Ross were deficient as a matter of law. Having con-
tended that there is no issue of any material fact as to neces-
sary elements of the causes of action pled by Ross and that
such claims either are wholly barred by operation of the
release of Foremost or lack prima facie proof of an action-
able claim, Sentry appropriately sought summary judgment.
Pennsylvania Rule of Civil Procedure 1035.2.

Ross disputes that the record has been sufficiently devel-
oped as to all material questions of fact and disputes, as well,
that the record as it stands fails to provide evidence of essen-
tial facts sufficient to warrant submission of the issues to a
jury. A review of the record and the law indicates otherwise.

The Release of Foremost
The release of a principal effectively releases the agent,

and the release of an agent effectively releases the principal.
That is so despite any provision in the release of one that
purports to preserve claims against the other arising from
the same body of events. In the particular context of the
release of a principal effecting the release of an agent, our
Superior Court observed:

Once a person settles with the vicariously liable
principal the injurious conduct in which the agent
engaged has been compensated for. The independ-
ent negligent act of the agent is the subject of the
settlement with the principal.

Pallante v. Harcourt Brace Janovich, Inc., 629
A.2d 146, 150 (Pa.Super. 1993)

Pallante drew upon Mamalis v. Atlas Van Lines, Inc., 522
Pa. 214, 560 A.2d 1380 (Pa. 1989), which considered the
effect of the release of an agent upon the liability of its prin-
cipal. In Mamalis, the Pennsylvania Supreme Court, in a
case of first impression, held that an agent and its principal
are not joint tortfeasors under Uniform Contribution Among
Tortfeasors Act when liability of principal is vicarious and
is not based upon any independent actionable fault on the
part of the principal. Consequently, the release of the agent
bars derivative claims against the principal even though

that release purports to preserve opportunities to pursue
the principal.

The availability of derivative claim against a principal
based upon an agent’s conduct provides only an auxiliary
source of compensation for the wrong of the agent; it does
not provide additional compensation for that wrong.
Accordingly, where no separate actionable claim can be
made out against the principal, the release of that principal’s
agent presumably fully compensates the injured party and
precludes action against the principal. That is the rationale
of Mamalis. Pallante logically extends that rationale to the
instance in which an injured party releases a principal and
thereafter pursues the agent upon the same injury.

The allegations set forth in Ross’ complaint against
Foremost and Sentry are indistinguishable. Furthermore,
that complaint avers that, at all times material to this matter,
Sentry functioned as an agent of Foremost and never exceed-
ed the scope of its authorization when procuring coverage
for Ross under the Foremost policy. It would seem, there-
fore, that Mamalis and Pallante dictate that the release of
Foremost served also as a release of its agent, Sentry.

Ross insists that its complaint does advance allegations
against Foremost distinct from those made against Sentry.
Ross contends that whereas the alleged liability of
Foremost stemmed from its independent act of printing of
confusing forms, Sentry incurred a separate liability based
upon its own sales practices, including a failure to inform
Ross of the selection of policies available to him. Ross
maintains that Foremost “recognized this element of direct
liability against [it] and settled the case with the Plaintiff.”
Plaintiff ’s Concise Statement of Errors Complained of on
Appeal, at p. 3. That analysis seems implausible. If Ross’
characterization of the Ross-Foremost settlement is accu-
rate, then, Foremost, having resolved only an alleged direct
liability to Ross, remained exposed to a claim of vicarious
liability for the tortious conduct of Sentry committed as an
agent of Foremost.

No intention to limit the scope of the September 24, 2008
release to the direct liability of Foremost resulting from mis-
leading forms is discernible from that document. The
release states that, in exchange for a stated sum paid to him
by Foremost, Ross discharges Foremost:

[its] attorneys, agents, servants, representatives,
employees, … from any liability, causes of actions
[sic], suits, damages, judgments, claims, court
costs, contributions, litigation costs, attorneys fees,
and any demands whatsoever in law or equity,
either sounding in negligence, contract, and/or
alleged violations of the Unfair Trade Practices
and Consumer Protection Law which Releasor ever
had, now has, or may have in the future against the
said Releasee for any property damages, insurance
claims, insurance benefits, known or unknown,
foreseen or unforeseen, arising out of or in any way
connected with the issuance of the policy of insur-
ance by the Releasee to the Releasor, specifically
the mobile home insurance policy issued to Daniel
F. Ross bearing Policy No. …and/or arising out of or
in any way connected with damages that the
Releasor sustained to his property on or about
September 17, 2004 and which is the subject matter
of a lawsuit commenced at G.D. 05-001848 in the
Court of Common Pleas of Allegheny County,
Pennsylvania…

Foremost secured a release from any liability predicated
upon any damage claim related to the policy of insurance or
arising out of or in any way related to the damages sustained
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by Ross on or about September 17, 2004. There is neither an
explicit nor any arguable limitation of that release solely to
the matter of a confusing form. Nor has Ross offered any evi-
dence, whether by affidavit or otherwise, in support of so
narrow a reading of the release.

While, certainly, the specific exclusion of Sentry from the
release provided to Foremost would preserve any claim Ross
might possess against Sentry independent from its relation-
ship to Foremost, that exclusion did not preserve any claim
inseparable from Sentry’s function as an agent of Foremost
in connection with the policy issued to Ross. Moreover, the
fact that Foremost may have engaged in negligent or fraud-
ulent acts apart from Sentry would not serve as a basis for
excluding Sentry from the benefits of a comprehensive
release obtained by its principal for all conduct related to the
policy of insurance issued to Ross. In determining whether
the release encompasses the conduct of Sentry, the concern
is not the scope of Foremost’s purported misconduct, but is
solely whether Sentry acted outside the scope of its agency.
Any action taken by Sentry as an agent of Foremost, even if
taken to the detriment of Ross and without the actual knowl-
edge or participation of Foremost, fell within the scope of the
release executed by Ross.

Ross submits, however, that because it has alleged that
Sentry failed to distribute an informational brochure pre-
pared by Foremost, failed to inquire adequately into the
actual needs of Ross and failed to inform Ross that Foremost
offers a travel-trailer policy that would have insured Ross
against the hazards encountered in September 2004, an inde-
pendent basis for liability has been stated as to Sentry. Ross
argues, in effect, that negligence by Sentry in its role as an
agent of Foremost insulates Foremost from liability for the
acts of its agent. That disingenuous assertion is best
answered by black letter law:

The principal is liable for any fraud or other wrong
perpetrated by his agent in the course of his
employment. Even though such wrong had its ori-
gin solely in the wickedness or carelessness of the
agent, a wholly innocent principal will be held
liable for it, provided it was done in the course of
the transaction in which the agent was authorized
to represent the principal.

Vance on Insurance, 3rd Edition §77, at p. 433

The record assembled to date provides no evidence that
might support a finding that Sentry acted as anything other
than an authorized agent for Foremost in this matter. The
record provides no basis for excluding Sentry from the
effects of the release executed by Ross. For that reason,
summary judgment was entered and the action against
Sentry dismissed.

UTPCPL Claim
Citing, principally, Collister v. Nationwide Life Insurance

Company, 479 Pa. 579, 388 A.2d 1346, 1350 (1978), Ross
maintains that insurance companies must either disclose to
an ordinary lay purchaser the limitations of insurance cov-
erages at the time of purchase or be deemed to have, in fact,
provided the coverage expected by such a purchaser,
“namely, complete and immediate coverage upon payment
of the premium.” Ross alleges that Sentry engaged a “bait
and switch,” by enticing Ross with an offer of “coverage,”
but ultimately delivering only “limited coverage.”
Statement of Errors Complained of on Appeal, at ¶¶ 19-24.
Per Collister, Ross insists that the policy in this case should
be deemed to have included coverage for flood damage, and
that Sentry must be held accountable for that deficiency in
the actual policy.

Collister considered whether a temporary contract of
life insurance had resulted pending the insuror’s review of
an application for insurance and medical examination of
the applicant. Following submission of an application for
insurance and payment of an initial premium, but before a
mandatory medical examination had been completed or
any determination as to whether a policy would issue, the
applicant suffered an accidental death. Because condition-
al provisions to the creation of contract of insurance of
insurance based upon an initial premium had been
unclear, the Collister court determined that a temporary
contract of insurance consistent with the applicant’s rea-
sonable expectations of coverage was enforceable by
applicant’s widow-beneficiary.

The Collister analysis is largely limited to the interstice
in which a temporary contract for insurance may be pre-
sumed. Even if it were not so limited, the analysis would not
extend, in any event, to the circumstance in which there has
been no oral representation made by an agent that the cov-
erage now in question would be provided, in which the writ-
ten application for insurance expressly cautioned that such
the coverage would be excluded from the policy, in which
such coverage was, in fact, excluded from the written poli-
cy provided to the applicant, and in which informational
pages appended to the declaration of insurance recom-
mended that, if such coverage was needed, “you should con-
tact your representative.”

During deposition, Ross acknowledged that at no time
during the application process did any discussion with
Sentry touch upon flood insurance. Ross acknowledged, as
well, that he did not specifically request flood insurance.
The policy delivered to Ross, entitled “Mobile Home
Insurance Policy,” excluded coverage for loss caused by
flood water. That policy conformed to the application made
by Ross and the discussions held between Ross and Sentry.
Only in the retrospect of entirely unanticipated unfortunate
events did the matter of coverage for flood damage come to
be considered. The mutually intended and reasonably
understood scope of the contract for insurance must be
ascertained according to events occurring at the point of
inception, not in retrospect.

Duty to Investigate
Ross asserts that Sentry failed to inspect the property

eventually insured by Foremost and, in that respect,
breached a duty owed by Sentry to Ross. Directly responsive
to Ross’ insistence that Sentry owed an independent duty to
Ross to view the trailer or inspect the campground lot before
issuing a policy is Wisniski v. Brown & Brown Insurance
Company of Pennsylvania, 2006 Pa.Super. 216, 906 A.2d 571
(2006) app. den. 591 Pa 728, 920 A.2d 834 (2007). In that
case, insured owners of a military surplus supply store
brought a negligence action against their property insurer
and insurance agent based upon a failure by those entities to
recommend flood insurance. The Dauphin County Court of
Common Pleas entered summary judgment in favor of the
agency. The Pennsylvania Superior Court reversed that find-
ing and the insurance agency, in turn, appealed to our
Supreme Court, which vacated the Superior Court decision
and remanded the matter to that court for reconsideration of
whether a duty to inspect existed on the part of the agency in
light of the five-prong test set forth in Althaus v. Cohen, 562
Pa. 547, 756 A.2d 1166 (2000).

On remand, the Superior Court concluded that an insur-
ance agency, in its capacity as an insurance broker, owes no
legally enforceable duty to insureds to inspect property
before advising insureds about their insurance needs. The
disposition in Wisniski requires that Ross’ assertion that
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Sentry owed and breached a duty to inspect the property and
advise Ross as to appropriate coverage be rejected. Although
Ross argues that the proper resolution of the extent to which
any such duty was owed is fact specific, there is no question
in this case that Sentry functioned as a broker, and that none
of the fiduciary responsibilities that might attend a long-
standing or counseling relationship with the insured applied
here. The pleadings and deposition statements establish that
Ross selected Sentry from the telephone book for no other
reason than to serve as a conduit to Foremost.

The record in this matter established that the loss suf-
fered by Ross was caused by an uncovered peril and further
established that Sentry had breached no independent duty to
Ross. For that reason, summary judgment was granted.

BY THE COURT:
/s/McCarthy, J.

Date: May 14, 2009

1 73 P.S. §201.1 et seq. (“UTPCPL”)

James J. Barber, et al. v.
Clarendon National

Insurance Company, et al.
Gist of the Action Doctrine

1. Defendant CLA Insurance (“CLA”), a Pennsylvania
insurance agency was an authorized agent for Defendant
Clarendon National Insurance Company (“Clarendon”).
Clarendon was authorized to underwrite professional liabili-
ty insurance for Pennsylvania medical doctors through CLA.

2. A CLA insurance agent contacted Plaintiffs to solicit
Plaintiffs’ business and, offered Plaintiffs free tail coverage
if Plaintiffs acquired insurance coverage for three years.
Plaintiffs accepted CLA’s offer. However, two years into cov-
erage, Clarendon informed Plaintiffs that it would no longer
underwrite insurance for Pennsylvania medical doctors.

3. Plaintiffs filed a complaint against Defendants alleging
negligent misrepresentation, fraudulent inducement and
violation of Pennsylvania’s Unfair Insurance Practices Act,
40 P.S. §1171.1, et. seq. (“UIPA”).

4. Defendants’ Preliminary Objections were sustained
and Plaintiffs were allowed to amend their complaint.
Plaintiffs amended their complaint alleging breach of con-
tract against both defendants; negligent misrepresentation
against both defendants; fraudulent inducement and negli-
gence against Clarendon.

5. CLA filed preliminary objections seeking a dermurrer
on the breach of contract claim arguing that it only extend-
ed the offer and did not determine the terms of the offer.
CLA also filed a motion to strike the count of negligent mis-
representation arguing that it was identical to the negligent
misrepresentation filed in the original complaint that had
been disposed of in preliminary objections.

6. Clarendon filed preliminary objections seeking to have
all counts dismissed arguing, inter alia, that the tort claims
were barred by the Gist of the Action Doctrine.

7. Plaintiffs argued that their tort claims were not
barred by the Gist of the Action Doctrine because
Defendants committed the tort when Defendants induced
Plaintiffs to enter into the contract and not during the exe-
cution of the contract.

8. The court sustained all Defendants’ preliminary objects
except for breach of contract. The court found the remaining
counts were barred by the gist of the action doctrine.

9. All parties entered into a stipulation with Plaintiff vol-
untarily dismissing its breach of contract claims so that all
matters would be concluded and the issues ripe for appeal.
Pursuant to this stipulation, a Praecipe to Settle and
Discontinue as to Clarendon was filed and a Praecipe to
Enter Judgment on behalf of CLA against Plaintiffs was filed.

10. The trial court relied on the Gist of the Action
Doctrine to find that since Plaintiffs’ claims against the
Defendants for breach of contract are the source for
Plaintiffs’ tort claims of negligent misrepresentation and
fraudulent inducement to enter into the contract, Plaintiffs’
tort claims are barred by the Gist of the Action Doctrine.

11. Tort claims are barred by the Gist of the Action
Doctrine when the tort alleged arises solely from a contract
between the parties; where the duties allegedly breached
were created and grounded in the contract and the liability
is from the contract; where the tort claim and contract claim
are essentially the same or the success of the tort claim
depends entirely on the contract terms.

(Margaret M. Cassidy)

Bernard C. Caputo for Plaintiffs.
David R. Johnson for Defendant Clarendon National
Insurance Company.
Christopher J. McCabe for Defendant CLA Insurance.

No. GD 04-003677. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, A.J., April 28, 2009—Defendant CLA

Insurance (hereinafter “CLA”), a Pennsylvania insurance
agency, was an authorized agent of Defendant Clarendon
National Insurance Company (hereinafter “Clarendon”) and
as such Clarendon was authorized to underwrite
Professional Liability Insurance for medical doctors within
the Commonwealth of Pennsylvania through CLA. An insur-
ance agent employed by CLA contacted Plaintiffs to solicit
their business and offered free tail coverage if Plaintiffs
would agree to acquire three (3) years of insurance cover-
age. Plaintiffs accepted this offer. After roughly two (2)
years of coverage, Clarendon informed Plaintiffs that it
would no longer underwrite insurance for medical doctors in
the Commonwealth. Plaintiffs aver that in order to acquire
the necessary insurance and tail coverage after Clarendon
terminated Plaintiffs’ policy, Plaintiffs had to incur signifi-
cant costs they would not otherwise have incurred. Plaintiffs
further aver that Defendants guaranteed that Clarendon
would continue to underwrite insurance within the
Commonwealth for at least three (3) years.

Plaintiffs initiated this action on February 19, 2004 by fil-
ing a Complaint alleging counts for negligent misrepresenta-
tion, fraudulent inducement and violation of the Unfair
Insurance Practices Act, 40 P.S. §1171.1, et seq., (hereinafter
“UIPA”).1 Both Defendants filed Preliminary Objections
requesting that the complaint be dismissed in its entirety.
Defendants asserted that (1) the complaint failed to state a
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cause of action for fraudulent misrepresentation, (2) the
Economic Loss Doctrine barred a claim for negligent mis-
representation, and (3) UIPA vests exclusive enforcement
powers to the Pennsylvania Insurance Commissioner and
therefore Plaintiffs did not possess a right to a private cause
of action under UIPA. By Order of Court dated June 8, 2004,
the Honorable Paul F. Lutty, Jr. sustained Defendants’
Preliminary Objections and permitted Plaintiffs leave to
amend their complaint to state a claim for breach of contract
as well as a claim for negligence not otherwise barred by the
Economic Loss Doctrine.

Thereafter Plaintiffs filed an amended complaint. In their
amended complaint Plaintiffs alleged (1) breach of contract
against both defendants, (2) negligent misrepresentation
against both defendants, (3) fraudulent inducement against
Clarendon and (4) negligence against Clarendon. Plaintiffs’
breach of contract claim averred that Defendants offered to
underwrite Plaintiffs’ professional liability insurance in
Pennsylvania for at least three years and Plaintiffs accepted
that offer and provided consideration by paying the premi-
ums and switching their insurance coverage. By ceasing to
underwrite Plaintiffs’ professional liability insurance after
two (2) years, Defendants breached the contract.

CLA filed preliminary objections: (1) a demurrer as to the
breach of contract claim and (2) a motion to strike the count
of negligent misrepresentation. Regarding the demurrer,
CLA argued that it was merely the insurance agency not the
insurer and as such it did not determine the terms of the
offer but merely extended that offer to Plaintiffs as an agent
of Clarendon. CLA argued that the negligent misrepresenta-
tion count was nearly identical to the negligent misrepresen-
tation count contained in the original complaint that was dis-
posed of by the preliminary objections sustained by Judge
Lutty on June 8, 2004.

Clarendon also filed preliminary objections wherein it
argued that all counts should be dismissed. More specifical-
ly it argued that the breach of contract claim should be dis-
missed because any oral representations made by the insur-
ance agent as to how long Clarendon would underwrite
insurance in Pennsylvania are not incorporated into the writ-
ten insurance policy and as such are inadmissible under the
parol evidence rule. Clarendon argued that the remaining
counts should be dismissed for a number of reasons. First,
Clarendon pointed out that Judge Lutty already ruled on
these issues at the argument on the preliminary objections to
the original complaint determining the economic loss doc-
trine bars such claims and as such his ruling is the law of the
case and subject to the coordinate judge rule. Clarendon also
argued that Plaintiffs’ tort claims were barred by the gist of
the action doctrine.

Plaintiffs filed a response to both Defendants’ prelimi-
nary objections. In response to CLA’s preliminary objections,
Plaintiffs indicated that a demurrer as to the breach of con-
tract claim would be inappropriate because the insurance
agent who verbalized the offer was an employee of CLA who
in turn was an agent of Clarendon. Plaintiffs argued that the
count for negligent misrepresentation should not be stricken
because it was not barred by the Economic Loss Doctrine as
it alleged physical, emotional and mental distress and there-
fore complied with Judge Lutty’s order.

In response to Clarendon’s preliminary objections,
Plaintiffs argued that the parol evidence rule did not bar its
breach of contract claim because there was no integration
clause in the insurance policy. Plaintiffs further argued that
they plead more than just economic damages in the
Amended Complaint and therefore the Economic Loss
Doctrine does not bar Counts II, III, and IV. Plaintiffs argued
that their tort claims were not barred by the gist of the action

doctrine because Plaintiffs averred that the tort was commit-
ted when Defendants induced Plaintiffs to enter into the con-
tract for insurance and not during the course of carrying out
that contract.

By Orders of Court both dated October 4, 2004 I sustained
each Defendant’s preliminary objections as to all counts
except the count for breach of contract. I found that Counts II,
III, and IV were barred by the gist of the action doctrine. The
breach of contract claimed survived preliminary objections.

Clarendon presented a motion for reconsideration
requesting that this court reconsider its decision of October
4, 2004 wherein I rejected Clarendon’s argument that
Plaintiffs’ breach of contract claim was barred by the parol
evidence rule. I denied same.

On January 12, 2009 the parties entered into a stipulation
wherein Plaintiffs agreed to voluntarily dismiss the breach
of contract claims so that all matters at the trial court level
would be concluded and all issues would then be ripe for
appeal. Per this stipulation a Praecipe to Settle and
Discontinue as to Clarendon was filed January 14, 2009 and
a Praecipe to Enter Judgment on behalf of CLA against
Plaintiffs was filed March 9, 2009. Plaintiffs now appeal my
Orders of October 4, 2004. More specifically, Plaintiffs con-
tend in their Statement of Matters Complained of On Appeal
that I erred when I sustained the Preliminary Objections as
to the Counts for Negligent Misrepresentation and
Fraudulent Inducement against CLA.

The Gist of the Action Doctrine bars tort claims:

(1) arising solely from a contract between the par-
ties; (2) where the duties allegedly breached were
created and grounded in the contract itself; (3)
where the liability stems from a contract; or (4)
where the tort claim essentially duplicates a breach
of contract claim or the success of which is wholly
dependent on the terms of a contract.

eToll, Inc. v. Elias/Savion Advertising, Inc., 811 A.2d 10, 19
(Pa.Super. 2002) (citations and quotations omitted).

Plaintiffs’ breach of contract claim avers that represen-
tations made to Plaintiffs by Defendants that they would
underwrite Plaintiffs’ professional liability insurance for at
least three (3) years constituted an offer over and above the
insurance coverage provided in their policies of insurance.
Plaintiffs aver that they accepted that offer and gave
appropriate consideration when they paid the premiums
and switched insurance carriers. The basis for Plaintiffs’
breach of contract claim is that Defendants breached this
promise to underwrite Plaintiffs’ insurance for at least
three (3) years by discontinuing Plaintiffs’ insurance after
two (2) years.

Plaintiffs then aver that these same representations,
which Plaintiffs claim constituted an offer and ultimately
resulted in a contract, were the source of their tort claims of
negligent misrepresentation and fraudulent inducement
indicating that the same representations induced them to
enter into the contract for insurance. So, it was the breach of
the alleged promise to underwrite their insurance for three
years that gave rise to their fraudulent inducement and neg-
ligent misrepresentation claims. Without the breach of that
promise, Plaintiffs would never have cause to bring their tort
claims. Thus, Plaintiffs’ tort claims are properly barred by
the gist of the action doctrine as the essence of the action as
a whole sounds in breach of contract.2

For the foregoing reasons, the Superior Court should
affirm my decision to sustain Defendants’ preliminary objec-
tions as to Plaintiffs’ negligent misrepresentation and fraud-
ulent inducement claims.3



august 14 ,  2009 page 343Supplement to The Lawyers Journal

Strassburger, A.J.

April 28, 2009

1 Plaintiffs commenced a similar action against Clarendon
with the filing of a complaint on July 9, 2003 at GD 03-
012657. However, after preliminary objections, Plaintiffs
voluntarily withdrew the action.
2 Having dismissed the breach of contract count, it is entire-
ly possible that Plaintiffs may have waived their other
claims.
3 I have grave doubts that, under the coordinate judge rule, I
could have ruled otherwise.

Extremity Imaging Partners, Inc. v.
Martin Drabek and

Douglas Stuhr
Non-Compete Agreement—Employee Handbook—
Preliminary Injunction—Trade Secrets

1. Plaintiff alleged Defendants, two of its former sales
representatives, engaged in unfair competition, unlawful
interference with contracts and prospective contractual
relationships and misappropriating Plaintiff ’s trade secrets.

2. For a period of time, Plaintiff was the exclusive North
American seller and distributor of medical diagnostic
machines specifically for orthopedic physicians practicing
in a particular small niche. Based in Italy, the manufacturer
of the product designed, developed, manufactured, distrib-
uted, and serviced the machines.

3. Plaintiff hired both Defendants to work as sales repre-
sentatives to sell the machines in the United States in
assigned, exclusive territories. Neither of the Defendants
had a non-compete agreement with Plaintiff.

4. Due to changes in the market, Plaintiff decided to quit
selling the machine. The Defendants had no part in this deci-
sion and were notified that their employment relationships
with Plaintiff were terminated.

5. After terminating Defendants, Plaintiffs informed both
Defendants that they could either return the cell phones,
computers and other equipment Plaintiff had provided them
to perform their duties or, they could purchase the items.
Defendants chose to return Plaintiff ’s items and, in order to
protect their personal information, cleaned the computer’s
hard drives. Plaintiff did not request Defendants to preserve
information on the computers nor did Plaintiff request that
the computers be returned.

6. Plaintiffs improperly relied on its employee handbook
to establish a contractually binding confidentiality agree-
ment with the Defendants. The employee handbook explicit-
ly stated that “this manual is not contractually binding.”

7. Under Pennsylvania common law agency principles,
employees have a fiduciary duty of loyalty to their employ-
ers until the agency is terminated. Here, since the
Defendants were terminated, they were relieved of their
fiduciary duty of loyalty and, were entitled to rely on their
skills and knowledge to compete against Plaintiff so long as

they did not use trade secrets or protected confidential infor-
mation to do so.

8. Since the manufacturer had independently developed
its own list of customers, Plaintiff had encouraged
Defendants to seek employment with the manufacturer and
since neither Defendant was subject to a non-compete agree-
ment, Defendants did not improperly use Plaintiff ’s trade
secrets or protected confidential information and instead
were free to fairly compete against the Plaintiff.

9. The court found that the Plaintiff failed to establish the
six requisite factors for obtaining a preliminary injunction.

10. Plaintiff failed to establish immediate or irreparable
harm because it had ended its business selling the machines
for economic reasons. So it had no viable claims for dam-
ages. As for the service business for the machines, if
Plaintiff were to prove it missed a service contract opportu-
nity, its remedy would be monetary damages.

11. Since the Plaintiff terminated the Defendants because
Plaintiff decided to quit selling and distributing the
machines for economic reasons, Plaintiff would not suffer
serious hardship if the Defendants continued selling the
machines. Rather, since the market for the machines was
small, denying the preliminary injunction would only have a
minimal impact on Plaintiff ’s operations but, the Defendants
would suffer immediate harm because a preliminary injunc-
tion would hinder their ability to earn income.

12. Granting a preliminary injunction in this situation
would be tantamount to providing the Plaintiffs the function-
al equivalent of a non-compete agreement when one did not
previously exist.

13. Plaintiff was not likely to succeed on the merits of its
underlying claims because it failed to prove that Defendants
engaged in unfair competition. There was no evidence that
Defendants had used protected trade secrets or were using
confidential information. Plaintiff offered insufficient evi-
dence to prove that Defendants intentionally interfered with
contracts Plaintiff had with customers nor did the
Defendants intentionally interfere with prospective cus-
tomers. Defendants did not take any purposeful action
intended to harm an existing relationship or prevent a
prospective relationship.

14. Plaintiff had the burden of proving that its customer
list was a trade secret. Here, Plaintiff ’s customer list and list
of potential customers was well known throughout the small
niche market. Industry trade shows were the primary source
for leads, so customers’ identities were generally known or
ascertainable, therefore, not protected trade secrets. The
customer list information had little or no economic value
because it was a year old and stale at the time of the request-
ed injunction.

(Margaret M. Cassidy)

Manning J. O’Connor, II and Patrick Sorek for Plaintiff.
Robert A. Galanter for Defendant.

No. GD 08-000853 and GD 08-006336. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Ward, J., April 15, 2009—On March 28, 2008, Plaintiff
Extremity Imaging Partners, Inc. (“EIP” or “Plaintiff”) filed
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a Verified Complaint for Preliminary Injunctive and Other
Relief and a Motion for Preliminary Injunction against two
of its former sales representatives, Defendant Martin
Drabek (“Drabek”) and Defendant Douglas Stuhr (“Stuhr”),
(collectively “Defendants”). The Complaint stated claims
against Defendants for unfair competition, unlawful inter-
ference with contracts and prospective contractual relations,
and for misappropriating EIP trade secrets in violation of
common law and Pennsylvania’s Uniform Trade Secrets Act,
12 Pa.C.S.A. §5301, et seq. EIP’s Motion for Preliminary
Injunction sought, inter alia, an order directing Drabek and
Stuhr to return any material obtained from or developed
through employment with EIP, to cease conduct that would
unfairly compete with EIP, and to cease contact with any
existing or prospective customers of EIP.

The taking of testimony and the introduction of docu-
mentary evidence occurred during two days of hearings on
EIP’s Motion for Preliminary Injunction before this Court.
At the hearings, EIP’s witnesses were David Blue, Executive
Vice President for EIP, and Robert Liedke, Vice President of
Service and former Vice President of Sales for EIP.
Defendants testified on their own behalf. Defendants also
called Jeffrey Raub, a former service manager for EIP to
testify at the hearings. The hearings were transcribed to cre-
ate the record containing the notes of transcript of the court-
room proceedings held on August 15, 2008 (“N.T. 8/15/08”)
and September 26, 2008 (“N.T. 9/26/08”).

Upon consideration of Plaintiff ’s Proposed Findings of
Fact and Conclusions of Law, Defendants’ Proposed Findings
of Fact and Conclusions of Law, respective responses there-
to, along with the entire record in this case, this Court issued
an Order dated January 13, 2009, which denied EIP’s Motion
for a Preliminary Injunction.

MATTERS COMPLAINED OF ON APPEAL
On March 10, 2009, EIP filed a concise statement of

errors complained of on appeal that included the following:

1. The trial court abused its discretion and mis-
applied the law in concluding that EIP failed to
produce sufficient evidence to establish all the
necessary elements to support a preliminary
injunction against Defendants.

2. The trial court abused its discretion and mis-
applied the law to the extent it concluded that
EIP is not likely to prevail at trial on its claims
against Defendants for unfair competition,
unlawful interference with contracts and
prospective contractual relations, and for mis-
appropriating EIP trade secrets in violation of
common law and Pennsylvania’s Uniform Trade
Secrets Act, 12 Pa.C.S.A. § 5301, et seq.

3. In denying Appellant’s Motion for a
Preliminary Injunction, the trial court abused
its discretion and misapplied the law to the
extent that it focused on the absence of a non-
compete agreement between the parties and
overlooked that Defendants’ conduct was pro-
hibited by terms of a written confidentiality
agreement.

4. The trial court abused its discretion by over-
looking that the denial of EIP’s request for a
preliminary injunction will inevitably lead to
the disclosure of EIP’s confidential business
information.

This Opinion sets forth reasons why the matters complained
of on appeal have no merit.

FINDINGS OF FACT

Background of Paramed Manufactured MRJ
In 2003, EIP became the exclusive North American sell-

er and distributor of an MRI (“Magnetic Resonance
Imaging”) diagnostic machine whose target market was
specifically physicians practicing orthopedics of the extrem-
ities of the body. N.T. 8/15/08 at 10-11. Paramed Medical
Systems (“Paramed”) manufactured and supplied to its dis-
tributors a type of MRI scanning device used exclusively for
magnetic resonance imaging of the extremities of the body,
as opposed to a scan of the whole body. Id. A group of physi-
cists and engineers of Paramed, a company headquartered in
Genoa, Italy, designed and developed this diagnostic
machine. Id. Paramed branded the product as the MRJ
(“Magnetic Resonance of Joints”). Id. The target market for
sales of the MRJ/MRI systems is the orthopedic industry,
which is a very small market. N.T. 8/15/08 at 13-14. The
nationwide market in the United States buys only about thir-
ty to forty units of extremity type MRJ/MRI machines annu-
ally. Id.

Defendants’ Employment with EIP
Defendants, Martin Drabek and Douglas Stuhr, were

employed by EIP as sales representatives. N.T. 8/15/08 at 37-
38. Drabek was hired by EIP in January 2006. Id. Stuhr was
hired by EIP in May 2006. Id. Neither Drabek nor Stuhr had
non-compete agreements with EIP. N.T. 8/15/08 at 147.
Neither Drabek nor Stuhr had independent employment
agreements with EIP. N.T. 8/15/08 at 82. Defendants’ respon-
sibilities with EIP were to sell, within their respective exclu-
sive territories of the United States, the MRJ machine that
was exclusively manufactured by Paramed. N.T. 8/15/08 at
37, 177.

Termination of Employment for Economic Reasons
In December of 2006, changes in the marketplace caused

EIP to make an economic decision to end its sales distribu-
torship relationship with Paramed. Defendant’s Exhibit 17;
N.T. 8/15/08 at 92-93. The distributorship agreement
between EIP and Paramed was terminated in writing as of
April 30, 2007. Id. Drabek and Stuhr had no involvement in
EIP’s negotiations with Paramed regarding the termination
of the distributor agreement or the relationship between EIP
and Paramed. N.T. 8/15/08 at 93-94, 96. By memorandum
dated October 1, 2007, EIP notified its sales representatives,
including Drabek and Stuhr, that their employment with EIP
would be terminated. Defendant’s Exhibit 6; N.T. 8/15/08 at
98, 104-105. The memorandum explained that EIP had ter-
minated Defendants’ employment for economic reasons,
“After a lengthy review, we determined that it was in the best
interest of the company to focus our collective energies in
the imaging center and service business units and to elimi-
nate its MRJ product sales business unit.” Defendant’s
Exhibit 6; N.T. 8/15/08 at 173. Although the official termina-
tion of employment letter was dated October 1, 2007,
Defendants were notified of their termination during a con-
ference call on September 24, 2007. N.T. 8/15/08 at 174.
Defendants were not obligated to continue working for EIP
during the month of October 2007. N.T. 8/15/08 at 58; N.T.
9/26/08 at 15, 154.

Defendant’s Agency Relationship with Paramed
After having been notified of their termination by EIP,

both Drabek and Stuhr attempted to get directly hired by
Paramed. Defendant’s Exhibit 6; N.T. 8/15/08 at 105-106;
N.T. 9/26/08 at 156. Since EIP was no longer going to be in
the MRJ sales business, EIP encouraged Drabek and Stuhr
to seek sales opportunities with Paramed. Id. EIP provided
to Defendants the opportunity to pursue an independent
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agent arrangement with Paramed. Plaintiff ’s Exhibit 14;
Defendant’s Exhibit 9. After extensive negotiation with
Paramed, both Drabek and Stuhr entered into agency agree-
ments, not employment agreements, with Paramed on
November 1, 2007. Plaintiff ’s Exhibit 43; Plaintiff ’s Exhibit
80; N.T. 8/15/08 at 178-179; N.T. 9/26/08 at 158.

Return of Company Assets
After terminating Defendants’ employment, EIP sent a

memo dated October 24, 2007 to the displaced employees
stating that they would be receiving an itemized list of com-
pany assets, such as cell phones, computers, equipment and
other items that they could either purchase or return to EIP.
Defendant’s Exhibit 7; N.T. 8/15/08 at 108-110. Both Drabek
and Stuhr decided to return the company assets to EIP
rather than purchase them. N.T. 8/15/08 at 108-110; N.T.
9/26/08 at 60, 155-156. Defendants had the option of keeping
their laptop computers and any information that was on
them. Id. Both Defendants chose to protect their personal
information by wiping the computer hard drives clean
before returning them to EIP. Id. EIP did not request that
Defendants preserve any information or return their laptops
and other company assets with any information on them.
Defendant’s Exhibit 7; N.T. 8/15/08 at 108-110; N.T. 9/26/08
at 155-156.

Sales of the MRJ and Service Contracts
When EIP became operational in 2001, it started as a

provider of imaging services specifically for MRI of patients’
extremities. N.T. 8/15/08 at 10. In 2002, EIP started servic-
ing the extremity type MRI machines. Id. In 2003, EIP
decided to start selling the MRJ product. Id. EIP sold three
MRJ units in 2006 and eight MRJ units in 2007. N.T. 8/15/08
at 12. The MRJ devices sold for approximately $400,000 to
$500,000 each. N.T. 8/15/08 at 18. As a result of EIP’s deci-
sion to terminate its distributorship and sales of the Paramed
MRJ product, EIP no longer had any sales competitors. N.T.
8/15/08 at 140. At the time of the preliminary injunction
hearings, EIP had only one MRJ machine remaining in its
inventory, which was missing parts and was not ready for
resale. N.T. 8/15/08 at 54, 100.

EIP remains in the business of servicing the extremity
type of MRJ/MRI type machines that Paramed manufac-
tures. N.T. 8/15/08 at 4. Paramed not only manufactures the
MRJ machines, but also provides replacement parts and is in
the business of servicing the MRJ machines. N.T. 8/15/08 at
28-29. EIP acknowledges that Paramed is not a competitor
for the MRJ sales business. N.T. 8/15/08 at 140. EIP contends
that Paramed is a “competitor” for the service contracts
business of the MRJ machines that Paramed manufactures.
Id. Paramed, as the manufacturer of the MRJ, had already
independently developed knowledge about all of the cus-
tomers who had purchased the MRJ, where those machines
had been installed, and when the customer would be in the
market for an extended warranty service contract. N.T.
8/15/08 at 28-29, 150-151; N.T. 9/26/08 at 160-161.

On November 21, 2007, attorneys for EIP sent letters to
both Drabek and Stuhr directing them “to cease and desist
any and all further efforts to market and sell the Paramed
manufactured MRJ to the attached list of confidential
accounts.” Plaintiff ’s Exhibit 14; Defendant’s Exhibit 9.
These “cease and desist” letters related to “efforts to market
and sell the Paramed manufactured MRJ,” not to efforts to
market and sell service contracts for the MRJ machines. Id.

Customer Lists and Alleged Confidential
Trade Secret Information

Customer lists and leads in the extremity type MRI busi-
ness are easily obtainable from outside sources such as trade

shows and are known to each competitor. N.T. 8/15/08 at 187-
188; N.T. 9/26/08 at 6-7, 159-160. Industry trade shows are
the primary source for customers and customer leads in the
MRI industry. N.T. 8/15/08 at 122-123. EIP and its competi-
tors who sell MRI machines to physicians regularly attend
trade shows hosted by professional orthopedic associations.
Id. Not only is a list of all trade show attendees distributed to
all of the vendors, but customers in the market for an
MRJ/MRI machine visit numerous booths each trade show.
N.T. 9/26/08 at 6-7. The names of customers were shown on
an electronic screen as part of EIP’s trade show presentation
and could be seen by all the trade show attendees which
would include competitors of EIP. N.T. 8/15/08 at 187-188;
N.T. 9/26/08 at 159-160. EIP had published the names of all
of its customers to its customers in an effort to exhibit to
those customers its presence in the MRJ/MRI field. Id. EIP’s
customer lists were not routinely treated as or marked con-
fidential. Id.

Defendants had previously been in the business of selling
other systems of a similar nature to the orthopedic industry
and were very familiar with the industry before being
employed by EIP. N.T. 8/15/08 at 186; N.T. 9/26/08 at 60.
Prior to working for EIP, Stuhr had independently developed
and compiled an extensive database of orthopedic sales
leads and customers with whom he was intimately familiar.
N.T. 8/15/08 at 186. Drabek also had his own personal cus-
tomer database, dating back twenty years, to which he con-
tinued to add customers and prospects. N.T. 9/26/08 at 60.
EIP did not maintain a comprehensive, all-inclusive or
defined master list of prospective customers or leads. N.T.
8/15/08 at 17, 111, 156. EIP’s list of customer prospects leads
and forecasts was an ever changing product that was readi-
ly available to EIP sales representatives and to others in the
company. N.T. 8/15/08 at 29-30, 156-157.

Efforts to Protect Allegedly Confidential
Trade Secret Customer Information

The EIP employee manual, on which EIP relies to estab-
lish a binding confidentiality obligation, contains a page enti-
tled “Employee Signature Page - Manual” which neither
Drabek nor Stuhr signed. Plaintiff ’s Exhibit 19; N.T. 8/15/08
at 84. When Stuhr was hired by EIP, he was never given an
employee manual to sign and never had any discussions with
anyone about a confidentiality agreement or maintaining
and managing confidential information. N.T. 8/15/08 at 193.
Drabek did sign a Confidentiality Agreement upon which
EIP relies, but it is contained within the EIP employee man-
ual that states “this manual is not contractually binding…”
Exhibits 19, 86; N.T. 8/15/08 at 85-91. The language of the
confidentiality agreement upon which EIP relies is under
the bold heading “DISCLOSURE OF PATIENT/PROVIDER
INFORMATION” relating to disclosure of information, “that
concerns in any way the patients or services performed by
the Company…” Id. Neither the EIP employee manual nor
the confidentiality agreement that EIP claims to be the
source of a legally binding confidentiality obligation, con-
tains any specific reference to the confidentiality of cus-
tomer information. Id.

DISCUSSION
A. Defendants’ conduct is not prohibited by the terms of a
non-compete agreement or any confidentiality agreement.

Neither Defendant was contractually bound by a non-
compete agreement. Neither Defendant was contractually
bound by any confidentiality agreement contained in the EIP
employee manual, on which EIP relies to establish a binding
confidentiality obligation. In fact, the supposed confidential-
ity agreement, upon which EIP relies, is contained in an
employee handbook manual, which explicitly states “this
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manual is not contractually binding.”
Under Pennsylvania common law agency principles,

employees have a fiduciary duty of loyalty to their employ-
ers that lasts until the termination of the agency. Defendants
owed EIP a duty not to compete while they were working as
regional salesmen for EIP. Here, Defendants were terminat-
ed by EIP. Under the law, once Defendants were terminated
by EIP, they were relieved of any fiduciary duty of loyalty to
their former employer EIP. Defendants are entitled to use all
of the skills and knowledge they have acquired over the
years in this business to compete against EIP, so long as they
use no trade secrets or protected confidential information
belonging to EIP. After the termination of an agency, the
agent can properly compete with the principal as to matters
for which he has been employed, absent a restrictive agree-
ment. (The law governing an employee’s duty of loyalty to
his employer is set forth in the Restatement of Agency, §393.)

The evidence of record does not support EIP’s contention
that the customer information relating to service contracts
for the MRJ was known only to EIP, and therefore, was some-
how protected “confidential information.” Paramed inde-
pendently developed its own list of customers to which each
of its machines was sold and where those machines are locat-
ed by virtue of being the manufacturer of the MRJ machine.
Therefore, Paramed already had knowledge of when each
MRJ machine was sold, when the initial service warranty
would expire, and when the customer would be in the market
for an extended service contract. In light of Paramed’s previ-
ous knowledge, EIP has no right of confidentiality in the cus-
tomer information it seeks to be protected.

At the time of their termination on September 24, 2007,
Defendants were advised by EIP that it was terminating its
entire sales force and would no longer be in the business of
selling MRJ/MRI machines. Additionally, EIP encouraged
Defendants, on September 24th and in their respective ter-
mination letters on October 1, 2007, to seek employment with
Paramed. Defendants were not subject to a non-competition
agreement. Upon their termination, Defendants were free to
fairly compete with EIP in all aspects of its business, includ-
ing the sale of service contracts, because without a binding
non-compete agreement and without an applicable agree-
ment to keep customer information and data confidential as
a protected trade secret, EIP cannot prevent Defendants
from contacting existing or prospective customers of EIP.
Considering the factual circumstances surrounding
Defendants’ termination of employment with EIP, the right
to preliminary injunctive relief is unclear.

B. EIP failed to produce sufficient evidence to establish all
of the necessary elements to support a preliminary injunc-
tion against Defendants.

On appeal from the grant or denial of a preliminary
injunction, the appellate court examines the record to deter-
mine if there were any apparently reasonable grounds for
the action of the court below. Summit Towne Centre, Inc. v.
Shoe Show of Rocky Mount, Inc., 573 Pa. 637, 645-646, 828
A.2d 995, 1000 (2003). As the Summit Towne Centre appel-
late court stated, “Only if it is plain that no grounds exist to
support the decree or that the rule of law relied upon was
palpably erroneous or misapplied will we interfere with the
decision of the trial court.” Id. When a trial court denies a
preliminary injunction, appellate review is “highly deferen-
tial.” Id. An appellate court will find that “apparently rea-
sonable grounds” exist for the denial of injunctive relief if
the trial court properly has found that any one of the neces-
sary prerequisites is not satisfied. Id. at 1002.

The Supreme Court of Pennsylvania in Warehime v.
Warehime, 580 Pa. 210, 860 A.2d 41 (2004) set forth the six

essential prerequisites that a moving party must establish
prior to obtaining preliminary injunctive relief.

The party must show 1) that the injunction is nec-
essary to prevent immediate and irreparable harm
that cannot be adequately compensated by dam-
ages; 2) that greater injury would result from
refusing an injunction than from granting it, and,
concomitantly, that issuance of an injunction will
not substantially harm other interested parties in
the proceedings; 3) that a preliminary injunction
will properly restore the parties to their status as
it existed immediately prior to the alleged wrong-
ful conduct; 4) that the activity it seeks to restrain
is actionable, that its right to relief is clear, and
that the wrong is manifest, or, in other words, must
show that it is likely to prevail on the merits; 5)
that the injunction it seeks is reasonably suited to
abate the offending activity; and, 6) that a prelim-
inary injunction will not adversely affect the pub-
lic interest.

Id. at 46-47 (citations omitted)

A preliminary injunction may properly issue only when all
of the necessary elements are established. Id. The burden of
proof is on the party who requested the preliminary injunc-
tive relief. Id. As a result, a difficult burden of proof is
placed on the party appealing the denial of preliminary
injunctive relief.

1. No Immediate and Irreparable Harm
The courts have recognized that the purpose to be

achieved by the issuance of a preliminary injunction is the
avoidance of immediate and irreparable injury or gross
injustice until the legality of the challenged action can be
determined. All-Pak, Inc. v. Johnston, 694 A.2d 347, 350
(Pa.Super. 1997). Plaintiff, in this case, has not demonstrat-
ed any imminent threat of irreparable injury that cannot be
adequately compensated in money damages if preliminary
injunctive relief is denied. Even if EIP were able to suc-
ceed on the merits of its underlying claims, the remedy is
compensable by legal damages and those damages would
not be difficult to prove. With respect EIP’s sales business,
Plaintiff has no viable claim for damages. Even if EIP had
decided to stay in the business of selling MRJ machines
and had one MRJ machine that was ready to be sold, it is
clear that any damages suffered as a result of EIP’s failure
to sell its one remaining MRJ machine could have been cal-
culated in monetary damages. EIP would be entitled to any
lost profits from its failure to sell the MRJ machine. Thus,
with respect to EIP’s sales business it is clear that no
immediate or irreparable harm has or will be suffered by
EIP. With respect to EIP’s claim for lost business relating
to service contracts for the MRJ product, if EIP could
prove that it has wrongfully missed out on any service con-
tracts opportunities, a monetary value could be placed on
those damages as well.

Consequently, EIP has not presented clear and convinc-
ing evidence demonstrating actual proof of immediate and
irreparable harm, as is required for a preliminary injunction
to be granted. This Court concludes that the first prerequi-
site to the issuance of a preliminary injunction has not been
satisfied. For this reason alone, the motion for preliminary
injunction was properly denied. Nevertheless, we will pro-
ceed to address the remaining prerequisites for the issuance
of preliminary injunctive relief.

2. Balance of the Hardships Tips in Favor of Defendants
EIP has failed to demonstrate that it would incur any
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serious hardship in the absence of preliminary injunctive
relief. By its own business choice, EIP decided to get out of
the business of selling the MRJ machine. Because EIP ter-
minated its MRJ sales force, including Defendants, as a
result of a business decision, EPI’s right to relief in the form
of a preliminary injunction is not clear in light of the case of
Insulation Corp. of America v. Brobston, 667 A.2d 729
(Pa.Super. 1995), alloc. denied, 637 A.2d 285, cert. denied,
115 S.Ct. 904 (1995). In Brobston, the fact that the employee
was terminated, rather than quit voluntarily, was an impor-
tant factor that led the Brobston court to determine that it
was inequitable for the employer to obtain an injunction
against the former employee. Where an employer terminat-
ed an employee for reasons beyond the employee’s control,
the rule announced in Brobston may bar injunctive relief. A
trial court in deciding a request for preliminary injunctive
relief should consider the circumstances surrounding the
former employee’s termination, a factor which affects both
the legitimacy of the employer’s interests and the degree of
hardship imposed upon the departing employee. Id. at 737.
The Brobston court considered the situation when an
employer makes a determination to terminate an employee,
but then seeks to impose restrictions upon the terminated
employee’s future conduct with its competitors:

Once such a determination is made by the employ-
er, the need to protect itself from the former
employee is diminished by the fact that the employ-
ee’s worth to the corporation is presumably
insignificant. Under such circumstances, we con-
clude that it is unreasonable as a matter of law to
permit the employer to retain unfettered control
over that which it has effectively discarded as
worthless to its legitimate business interests….
This conclusion would remain the same even if it
were determined that Brobston was legitimately
terminated for economic reasons. The same rea-
soning applies under that scenario, i.e., where an
employer determines that its “bottom-line” is best
protected without the employee on the payroll.

Id. at 735.

The fact that EIP terminated its former employees for
economic reasons beyond the employees’ control may pro-
vide reasonable grounds for not granting the requested pre-
liminary injunctive relief. Even if Defendants were bound by
the terms of a non-compete or a confidentiality agreement,
injunctive relief may not be appropriate because the former
employees were terminated by EIP for economic reasons
beyond their control.

If the preliminary injunction is denied, the harm that is at
risk for EIP is the possibility that customers for service con-
tracts of the MRJ machines will shift their business away
from EIP during the pendency of this action. If the prelimi-
nary injunction is granted, the harm at risk for Drabek and
Stuhr is the immediate cessation of their agency relation-
ships with Paramed and their primary source of income.
Granting the preliminary injunction would effectively
require Defendants to cease their agency relationships with
Paramed and to cease contact with any former customers for
the Paramed manufactured MRJ. Because the orthopedic
market for these specialized MRJ/MRI extremity diagnostic
systems is a very small finite number of customers, the
injunctive relief sought by EIP would effectively shut out
Drabek and Stuhr from competing in this specialized
MRJ/MRI market and from thereby making a living.
Whereas granting the preliminary injunction would have a
significant detrimental impact on Drabek and Stuhr, denying

the preliminary injunction would have only a minimal
impact on EIP.

Therefore, the second prerequisite to the issuance of a
preliminary injunction has not been adequately satisfied
because, under these circumstances, it is reasonable to con-
clude that the balance of hardships does not weigh in favor
of granting preliminary injunctive relief.

3. Status Quo Will Not Be Properly Restored
The third prerequisite is that a preliminary injunction

will properly restore the parties to their status, as it existed
immediately prior to the alleged wrongful conduct. The chal-
lenged conduct is that Defendants are wrongfully using
EIP’s confidential information. The issuance of a prelimi-
nary injunction to enjoin Defendants from using EIP’s
alleged confidential information would not maintain the sta-
tus quo until such time as the matter concerning the legality
of the challenged conduct can be fully adjudicated because
EIP is no longer in the business of selling MRJ machines.

Here, granting the preliminary injunction would not pre-
serve the status quo. Defendants have had an agency rela-
tionship with Paramed since November 1, 2007 and have
been allegedly competing with EIP’s service contracts busi-
ness for more than a year. In Mettler-Toledo, Inc. v. Acker,
908 F.Supp. 240, 248 (M.D. Pa. 1995), the court found that the
customer information at issue was not a confidential trade
secret and that the confidentiality clause relied upon by for-
mer employer-plaintiff was not applicable. Because the for-
mer employer-plaintiff had no non-compete agreement with
defendant and no trade secret or right of confidentiality in
the customer information it sought to protect, the Mettler-
Toledo court concluded, “Plaintiff had no non-compete
agreement with defendant and it is not entitled to the func-
tional equivalent of the same under the guise of a prelimi-
nary injunction.” Id. at 249.

Analogously here, granting the preliminary injunction
would give EIP the “functional equivalent of a non-compete
agreement” which it never had prior to the alleged wrongful
conduct. Therefore, granting the preliminary injunction
would not properly restore the parties to their status, as it
existed immediately prior to the alleged wrongful conduct.

4. No Likelihood of Success on the Merits
EIP has not persuaded this Court that it has a protected

trade secret or right of confidentiality in customer informa-
tion that it seeks to prevent Defendants from using. As a
result, it has not been established that EIP is likely to prevail
at trial on its claims against Defendants for unfair competi-
tion, unlawful interference with contracts or prospective
contractual relations, or for misappropriating EIP trade
secrets in violation of Pennsylvania common law or
Pennsylvania’s Uniform Trade Secrets Act.

a. Intentional Interference with Contracts or Prospective
Contractual Relations/Unfair Competition Claims

With respect to EIP’s underlying cause of action for
intentional interference with contractual or prospective
contractual relations, there is insufficient evidence to estab-
lish that either Defendant has intentionally interfered with
a contract or a prospective contractual relationship of EIP.
The Superior Court of Pennsylvania has stated in Pawlowski
v. Smorto, 588 A.2d 36, (Pa.Super. 1991) that in order to suc-
ceed with respect to its underlying cause of action for inten-
tional interference with contractual or prospective contrac-
tual relations, a plaintiff must be able to prove the
following:

(1) the existence of a contractual, or prospective
contractual relation between the complainant and a
third party:
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(2) purposeful action on the part of the defendant,
specifically intended to harm the existing relation,
or to prevent a prospective relation from occurring;

(3) the absence of privilege or justification on the
part of the defendant; and

(4) the occasioning of actual legal damage as a
result of the defendant’s conduct.

Id. at 39-40.

Here, EIP has offered insufficient evidence that either
Defendant has intentionally interfered with contracts with
its customers or prospective customers through any pur-
poseful action on the part of the Defendants, specifically
intended to harm an existing relation or to prevent a
prospective relation from occurring.

With respect to EIP’s underlying cause of action for
unfair competition, there was no evidence presented that
Defendants used confidential trade secrets to unfairly com-
pete or lure EIP’s customers away from EIP. Under
Pennsylvania law, unfair competition is defined as a common
law cause of action of passing off by a defendant of his goods
or services as those of plaintiff by virtue of a substantial sim-
ilarity between the two, leading to confusion on the part of
the potential customers. See Fisher Bioservices, Inc. v.
Bilcare, Inc. ___F.Supp.2d ___, Civil Action No. 06-567, 2006
WL 1517382 (E.D. Pa. May 31, 2006). Here, there was no evi-
dence that Defendants have been passing off their goods or
services as if they were those of EIP. Defendants did not use
any confidential and proprietary information or data about
EIP’s customers and prospective customers acquired during
their employment with EIP to unfairly compete with or
divert any sales or service business from EIP. Significantly,
Paramed, as the exclusive supplier of the MRJ unit, already
knew all of the customers to whom EIP had distributed and
sold their MRJ product. Therefore, Paramed, as the exclu-
sive manufacturer of the MRJ unit, should not even be con-
sidered to be a “competitor” of EIP.

Here, neither Drabek nor Stuhr were subject to a non-
compete agreement. Upon their termination, Defendants
were free to compete with EIP in all aspects of its business,
including the sale of service contracts, because without a
non-competition agreement, EIP cannot prevent Defendants
from fairly competing. This Court believes that it would be
unfair to prevent Drabek and Stuhr from competing in the
service contracts business for the MRJ/MRI machines under
these circumstances. Here, EIP terminated Defendants
because of an economic decision of EIP to stop selling the
MRJ. Further, both Drabek and Stuhr had been encouraged
by EIP to secure agency relationships with Paramed.
Significantly, the alleged competitor is the exclusive manu-
facturer of the MRJ machine that the former employer had
decided that it was no longer going to sell.

EIP contends that its customer lists are protected under
Pennsylvania law. Illustrative of when customer lists will not
be protected as a trade secret based on an unfair competition
claim is Renee Beauty Salons v. Kristine, 652 A.2d 1345
(Pa.Super. 1995), wherein the appellate court stated “The
considerations underlying a ‘trade secret’ claim have been
the subject of many cases in this Commonwealth. The prob-
lem of accommodating the competing policies can be stated
thus: the right of a business person to be protected against
unfair competition stemming from the usurpation of his or
her trade secrets must be balanced against the right of an
individual to the unhampered pursuit of the occupations and
livelihoods for which he or she is best suited. Under such an
analysis, and even assuming, arguendo, that in certain situa-
tions customer lists and related information can be a trade

secret, we still consider customer lists to be at the very
periphery of the law of unfair competition.” Id. at 1347. In
Renee Beauty, the plaintiff/employer sought injunctive
relief on its claim that defendants/former employees misap-
propriated trade secrets in unfair competition with plaintiff.
The plaintiff in Renee Beauty claimed that, after leaving its
employ, the defendants improperly contacted the plaintiff ’s
former customers by using the customer lists that the plain-
tiff had created. Id. at 1346. Acknowledging that each defen-
dant compiled a list of the customers they serviced while
working for the plaintiff, the Renee Beauty court determined
that this information was easily obtainable through any num-
ber of sources, and was not the sole property of the plaintiff.
Id. at 1349. Furthermore, the Renee Beauty court deter-
mined that if trade secret protection were granted, the effect
would be to “all but enslave employees, create a ‘chilling
effect’ on new businesses and impose a greater burden.” Id.

EIP relies on the case of Air Products and Chemicals, Inc.
v. Johnson, 442 A.2d 1114 (Pa.Super. 1982) in support of its
contention that Defendants’ conduct will lead to inevitable
disclosure of a trade secret. The Air Products decision cited
by EIP fails to persuade this Court that a preliminary injunc-
tion is appropriate in the instant case. In Air Products, the
employee possessed intimate knowledge of his former
employer’s research and development data for on-site gas
delivery technologies. The employee’s new employer was
attempting to develop similar technologies, and the employ-
ee was hired to provide research and development data
obtained through his previous employment. The injunctive
relief obtained in Air Products was based on the former
employee’s special knowledge he possessed relating to a
method of oil recovery that had not yet been developed by
the new employer, a direct competitor. The Air Products
court focused on the fact that the defendant was involved
with the research, design and manufacturer of the product
produced by his former employer, which was not known out-
side of the company. Id. at 1119.

The instant case is the opposite situation as in Air
Products. Here, EIP, the former employer of Defendants, is
not the manufacturer of an MRJ/MRI machine. Unlike the
defendant in Air Products, Drabek and Stuhr became sales
agents of the manufacturer of the MRJ product that they had
exclusively sold on behalf of their former employer.
Paramed, as the manufacturer, already possessed all special
knowledge relating to the research, design and manufactur-
ing processes of the MRJ system. Defendants were not hired
as agents or employees of Paramed to disclose confidential
trade secret information they obtained through their
employment with EIP. Paramed did not enter into agency
relationships with Drabek and Stuhr that would inevitably
lead to disclosure of confidential trade secret information
they obtained through their employment with EIP.

The Air Products case is further distinguishable from the
instant case because the former employee in Air Products
signed a specific, lengthy and comprehensive “Employee
Patent and Trade Secret Agreement,” which is absent in the
instant case. Id. at 1117 n. 7. Here, neither Defendant signed
a trade secret agreement that is similar to the one applicable
in Air Products. The language of the confidentiality agree-
ment upon which EIP relies is under the heading
“Disclosure of Patient/Provider Information.” This Court
has interpreted the terms of this agreement by considering
the agreement in whole. As a result, this Court finds that the
understanding of the confidentiality clause, on which EIP
relies, would only prohibit the disclosure of confidential
medical information related to patients or services of EIP
diagnostic imaging centers, not disclosure of confidential
customer information related to the sale of the MRJ or serv-
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ice contracts for the MRJ. The confidentiality language of
the EIP employee manual, taken as a whole, does not provide
near the protection of the confidentiality language in
“Employee Patent and Trade Secret Agreement” that the
former employee in Air Products had agreed to and signed.

b. Misappropriation of Trade Secrets based on Pennsylvania
Common Law and Pennsylvania’s Uniform Trade Secrets
Act Claims

Pennsylvania courts have adopted the definition of a
trade secret set forth in the Restatement of Torts, § 757, com-
ment b (1939) as follows:

A trade secret may consist of any formula, pattern,
device, or compilation of information which is used
in one’s business, and which gives him an opportu-
nity to obtain an advantage over competitors who
do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing,
treating or preserving materials, a pattern for a
machine or other device, or a list of customers….
The subject matter of a trade secret must be secret;
matters of public knowledge or of general knowl-
edge in an industry cannot be appropriated by one
as his secret.

Anaconda Co. v. Metric Tool & Dye Co., 485
F.Supp.410, 421 (E.D. Pa. 1980)

In accordance with this definition, courts consider the fol-
lowing factors in determining whether information is a trade
secret:

(1) the extent to which the information is known
outside of the owner’s business;

(2) the extent to which it is known by employees
and others involved in the owner’s business;

(3) the extent of measures taken by the owner to
guard the secrecy of the information;

(4) the value of the information to the owner and to
his competitors;

(5) the amount of effort or money expended by the
owner in developing the information; and

(6) the ease or difficulty with which the informa-
tion could be properly acquired or duplicated by
others.

Christopher M’s Hand Poured Fudge, Inc. v.
Hennon, 699 A.2d 1272, 1275 (Pa.Super. 1997).

An employer bears the burden of proving that customer
information is a trade secret. Id.

To succeed on the merits of a Pennsylvania common law
claim to enjoin use or disclosure of information an employer
must show:

(1) that the information constitutes a trade secret;

(2) that it was of value to the employer and impor-
tant in the conduct of his business;

(3) that by reason of discovery or ownership the
employer had the right to the use and enjoyment of
the secret; and

(4) that this secret was communicated to the defen-
dant while employed in a position of trust and con-
fidence under such circumstances as to make it
inequitable and unjust for him to disclose it to oth-
ers, or to make use of it himself, to the prejudice of
his employer.

SI Handling Systems, Inc. v. Heisley, 753 F.2d 1244,
1255 (3d Cir. 1985).

Pennsylvania courts have indicated that they will not
grant trade secret protection to a customer list unless two
essential prerequisites are established. First, the customers
on the list cannot be readily ascertainable from independent
sources through legitimate means by a competitor. Second,
the party seeking to protect the list as a trade secret must
show that it has taken reasonable precautions under the cir-
cumstances to maintain secrecy of the trade secret in ques-
tion. See B.G. Balmer & Co. v. Frank Crystal & Co., 2006 WL
2643947, (Pa.Super. 2006).

The Pennsylvania’s Uniform Trade Secrets Act
(“PUTSA”) provides that actual or threatened misappropria-
tion of a trade secret may be enjoined. 12 Pa.C.S.A. § 5303.
Under PUTSA, a “trade secret” is defined as:

Information, including a formula, drawing, pattern,
compilation, including a customer list, program,
device, method, technique or process that:

(1) Derives independent economic value, actual
or potential, from not being generally known to,
and not being readily ascertainable by proper
means by, other persons who can obtain eco-
nomic value from its disclosure or use.

(2) Is the subject of efforts that are reasonable
under the circumstances to maintain its secre-
cy.

12 Pa.C.S.A. § 5302.

EIP contends that it is entitled to injunctive relief under
PUTSA because Drabek and Stuhr have misappropriated
one or more of EIP’s confidential trade secrets relating to its
customer information. Under PUTSA, “misappropriation” of
a trade secret is defined as:

(1) acquisition of a trade secret of another by a per-
son who knows or has reason to know that the trade
secret was acquired by improper means; or

(2) disclosure or use of a trade secret of another
without express or implied consent by a person who:

(i) used improper means to acquire knowledge
of the trade secret;

(ii) at the time of disclosure or use, knew or had
reason to know that his knowledge of the trade
secret was:

(A) derived from or through a person who had
utilized improper means to acquire it;

(B) acquired under circumstances giving rise
to a duty to maintain its secrecy or limit its use;
or

(C) derived from or through a person who
owed a duty to the person seeking relief to
maintain its secrecy or limit its use; or

(iii) before a material change of his position,
knew or had reason to know that it was a trade
secret and that knowledge of it had been
acquired by accident or mistake.

12 Pa.C.S.A. § 5302

i. No Economic Value
Trade secret law, as outlined above, requires that the

information be of economic value to EIP and its competitors.
Here, because the names of the potential customers for the
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extremity type of MRJ/MRI machines are well known
throughout the very small orthopedic market for the devices,
this information has little or no real economic value to EIP’s
remaining service contracts business for the MRJ machine.
This distinction is guided by the common law definition of a
trade secret and provided under PUTSA, which requires that
a customer list have some economic value or that the efforts
to maintain the secrecy of the list to be reasonable. The list
of alleged confidential accounts and customer prospects that
EIP relies is well over a year old, and therefore, nearly all of
the customer leads on that list were stale at the time of the
preliminary injunction hearings. Not only is the customer
list outdated and stale, it is of no real economic value to EIP
because EIP is admittedly no longer in the business of sell-
ing the MRJ/MRI machine. As the Superior Court of
Pennsylvania stated in B.G. Balmer & Co. v. Frank Crystal &
Co., 2006 WL 2643947, (Pa.Super. 2006), which also applies
here, “Most significantly, at the time of the injunction hear-
ing, which was one year after the Former Employees left
[Employer’s] employ, any information contained on such a
‘list’ was clearly stale.”

ii. Ascertainable by Proper Means
Moreover, the list of prospective or potential customers

that EIP seeks to protect as a trade secret can be ascertained
by proper means from independent sources. Industry trade
shows hosted by professional orthopedic associations are the
primary source for customers and customer leads in the
MRJ/MRI industry. Not only is a list of all trade show atten-
dees distributed to all of the vendors, but customers in the
market for an MRJ/MRI type machine visit numerous
booths each trade show. Here, solicitation of the same cus-
tomers by a small number of MRJ/MRI vendors is evidence
that the customers’ identities are generally known or readi-
ly ascertainable in the trade. See Restatement (Third) of
Unfair Competition § 42 (1995) (stating that solicitation of
the same customers by a number of competitors is evidence
that the customers identities are generally known or readily
ascertainable in the trade). Where the identities of a compa-
ny’s customers are widely known throughout the industry or
readily ascertainable from an independent source, they are
not protected as trade secrets. BIEC Int’l Inc. v. Global Steel
Services, Ltd., 791 F.Supp. 489, 526, 545 (E.D. Pa. 1992). The
bulk of this information could be obtained by other legal
methods, such as from attendee lists from trade shows or
even contacting the companies and seeking out specific
departments. See Fisher Bioservices, Inc. v. Bilcare, Inc.
___F.Supp.2d ___, Civil Action No. 06-567, 2006 WL 1517382
(E.D. Pa. May 31, 2006) (refusing to grant former employer
a preliminary injunction pursuant to trade secret law for
protection of information that contained both customer-spe-
cific information as well as personal information, even
though former employee had taken some, albeit limited
trade secret information to her new position.)

Furthermore, Defendants had previously been in the
business of selling other diagnostic systems of a similar
nature to the orthopedic industry and were very familiar
with the industry before being employed by EIP. For many
years prior to the beginning of their relationship with EIP,
Drabek and Stuhr had established prior customer contacts
and had independently developed and compiled their own
sales leads and customers. As stated in Mettler-Toledo, Inc.
v. Acker, 908 F.Supp. 240, 248 (M.D. Pa. 1995), “Pieces of
information concerning customers which an employee may
recall from years of dealing with and helping compile the
same, or comparable data which he is able to compile on his
own based on the experience and knowledge acquired
through years of working in the business, are not protected

as confidential trade secrets.”

iii. No Reasonable Efforts to Maintain Secrecy
Furthermore, for EIP to prove that its customer list and

related data were a trade secret, EIP must show that it took
certain measures to guard the secrecy of the information.
Here, there was insufficient evidence to show that reason-
able efforts were taken by EIP to maintain the secrecy of
their customer lists and leads. Conduct of EIP representa-
tives is inconsistent with that secrecy. Here, EIP did not des-
ignate customer lists or sales leads as confidential trade
secrets nor did they protect said customer lists or sales leads
with any binding agreement on the part of Defendants
requiring that such information be kept confidential. EIP’s
customer list was a working and ever-changing piece of
information that was available to EIP’s sales representatives
and others in the company.

In sum, EIP did not take the necessary precautionary
measures to protect the customer information, which it
seeks to enjoin Defendants from using. Therefore, applying
applicable statutory and common law on trade secrets to the
instant facts, this Court finds that EIP has failed to prove
that the alleged confidential customer list and related infor-
mation associated with that list qualify as a protected confi-
dential trade secret.

5. Not Reasonably Suited to Abate the Offending Activity
The fifth prerequisite is that the moving party must show

that the injunction it seeks is reasonably suited to abate an
offending activity. Because neither Defendant is subject to a
non-compete agreement and Plaintiff has no protected trade
secret or right of confidentiality in the customer information
it seeks to prevent Defendants from using, Defendants
should not be abated in any way from selling MRJ machines
or service contracts for the MRJ machine manufactured by
Paramed. Therefore, under these facts, we find that the
grant of preliminary injunctive relief would not be reason-
ably suited to abate any offending activity.

6. Public Interest Will Not Be Adversely Affected
We find no evidence in the record that substantially sup-

ports a claim that a denial of preliminary injunctive relief in
this case will in any way adversely affect the public interest.
In the context of restraints on physicians, it seems reason-
able for this Court to acknowledge the value of orthopedic
services to the community. See New Castle Orthopedic
Associates v. Burns, 481 Pa. 460, 464, 392 A.2d 1383, 1385
(1978) (preliminary injunction dissolved where considerable
delay suffered by patients wishing orthopedic treatment
from the plaintiffs establishes a harm to the public interest.)
A decision by this Court to grant a preliminary injunction
would effectively place a restraint on the trade of service
contracts for MRJ/MRI devices used on patients in the
orthopedic medical field, which may adversely affect the
public interest in orthopedic services. Therefore, we find
that the final prerequisite required for a grant of prelimi-
nary injunctive relief is not satisfied.

CONCLUSIONS OF LAW
1. Plaintiff has no protected property interest in the cus-

tomer information it seeks to preclude Defendants from uti-
lizing to compete against it.

2. Such information is not protected as a trade secret
under Pennsylvania statutory or common law.

3. Denying the preliminary injunction would not cause
Plaintiff to suffer immediate and irreparable harm inca-
pable of being compensable in monetary damages.

4. Granting the preliminary injunction would have a sig-
nificant detrimental impact on Defendants.
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5. Denying the preliminary injunction would have only a
minimal impact on Plaintiff.

6. Granting the preliminary injunction would not main-
tain the status quo.

7. Plaintiff had no non-compete agreement with
Defendants and is not entitled to the functional equivalent of
the same under the guise of a preliminary injunction.

8. Plaintiff has not met its burden of establishing all of the
prerequisites necessary to obtain preliminary injunctive
relief.

BY THE COURT:
/s/Ward, J.

Dated: April 15, 2009

Marc A. Mastro, et al. v.
Chartiers Country Club

Non-Profit Assessments—Pennsylvania Non-Profit
Corporation Law of 1988

1. Plaintiffs, individually and on behalf of all similarly sit-
uated persons, former members of country club, brought a
class action against the club alleging that Defendant had vio-
lated the club’s by-laws and violated provisions in the Non-
Profit Corporation Law of 1988 by levying assessments
against them. Both Plaintiffs and the Defendants filed a
Motion for Judgment on the Pleadings.

2. The club was a non-stock, non-profit corporation creat-
ed for recreational purposes. In October 2007, the club’s
board of directors considered and approved a special assess-
ment for members. Members were informed about the
assessment and, on January 18, 2008 another assessment
was levied. Plaintiffs had surrendered their memberships
prior to the assessments but, their membership had not been
reassigned to a new member during this time.

3. The court noted that its review of the assessment must
be in accord with Pennsylvania as well as the by-laws of the
non-profit association. The by-laws of an unincorporated
association define the contract terms for privileges and
duties of members.

4. The club’s by-laws provided that “[e]xcept in cases of
death or permanent disability, a permanent member surren-
dering his Permanent Membership Certificate shall remain
responsible for all dues and obligation accrued prior to, and
shall be entitled to all benefits of permanent member status
pending, the reassignment of such member’s certificate to a
new member, provided that, at such member’s election, the
responsibility for payment of dues shall not exceed two
years from the date of delivery of the certificate to the
club.” Further, the by-laws defined a permanent member as
a member who holds a certificate of permanent member-
ship and that resignation does not release a member from
dues or other indebtedness. According to the by-laws a
membership certificate may not be transferred unless out-
standing liens against the membership certificate are paid
in full or are paid out of the proceeds of a transfer or dispo-
sition of the certificate.

5. Since the Plaintiffs’ membership certificates had not
been reassigned at the time the assessments were levied,
they were still considered members and, therefore, respon-
sible for the assessments.

6. The court held that since Pennsylvania’s Non-Profit
Corporation Law of 1988 provides that by-laws may exempt
members of one or more classes from dues or assessments,
the club’s by-laws are consistent with Pennsylvania law;
therefore, the assessments were allowed.

(Margaret M. Cassidy)

Charles H. Alpern for Plaintiffs.
Paul D. Steinman for Defendant.

No. GD 08-008038. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Ward, J., April 28, 2009—The above-captioned case is a

class action brought by Plaintiffs Marc A. Mastro, Blair R.
McMillin, Martin J. Vuono, and Louis B. Loughren, individ-
ually and on behalf of all persons similarly situated,1 seeking
review and invalidation of Defendant Chartiers Country
Club’s levy of assessments against “former members” of
Chartiers Country Club. Plaintiffs claim that the assess-
ments were levied in violation of the By-Laws of the
Chartiers Country Club and in violation of the provisions of
the Non-Profit Corporation Law of 1988. Currently before us
are Plaintiffs’ Motion for Judgment on the Pleadings and
Defendant’s Cross-Motion for Judgment on the Pleadings.

The standard for granting a motion for judgment on the
pleadings is identical to the standard for granting a demur-
rer in the nature of a preliminary objection, that is, whether
on the facts averred, the law says with certainty that no
recovery is possible. GOODRICH § 1034(b):2 Judgment on
the pleadings may be granted only in cases where based
upon the pleadings themselves, and any documents properly
attached thereto, there are no material issues of fact, and the
case is so clear that a trial would clearly be a fruitless exer-
cise. Id.

There exists no dispute between the parties regarding the
material facts in this case. Chartiers Country Club (“The
Club”) is a non-stock, non-profit corporation created pur-
suant to the laws of the Commonwealth of Pennsylvania for
recreational purposes (Second Amended Complaint (“SAC”)
& Answer, New Matter & Counterclaim (“Answer”) ¶5). In
October of 2007, the Board of Directors of the Club consid-
ered and approved a “13th month of dues” special assess-
ment that was communicated to members of the Club by let-
ter dated October 19, 2007. (SAC and Answer ¶16). A second
assessment in the amount of $6,100.00 was announced on
January 18, 2008. (SAC and Answer ¶17). Prior to either of
the subject assessments, all of the individual and class
Plaintiffs (except Plaintiff Louis B. Loughren with respect to
the 13th month of dues” assessment)2 had surrendered their
Permanent Membership Certificates of the Club. (SAC and
Answer ¶13).

Both the Plaintiffs’ and the Defendants’ Motions for
Judgment on the Pleadings turn on the question of whether
Chartiers Country Club may levy assessments against indi-
viduals who have surrendered their Permanent Membership
Certificates.

A trial court, when presented with allegations concerning
the legality and propriety of a non-profit association’s impo-
sition of assessments, may review that decision to ensure
that it is in accordance with not only Pennsylvania law, but
also the by-laws of the association. Kelso Woods Ass’n, Inc. v.
Swanson, 692 A.2d 1132, 1135 (Pa.Commw. 1997). The by-
laws of an unincorporated association express the terms of a
contract which define the privileges secured and the duties
assumed by those who have become members. Alvino v.
Carraccio, 400 Pa. 477, 481, 162 A.2d 358, 361 (1960).

The by-laws of the Club (“By-Laws”) are attached as
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Exhibit 1 to the Second Amended Complaint. Article VIII
Section 6 of the By-Laws of the Club states, “the Board of
Directors may levy assessments on members with regard to
such matters regarding the purposes of the Club as it may
determine.” Article VII Section 6 of the By-Laws goes on to
state that “[e]xcept in the case of death or permanent dis-
ability, any permanent member surrendering his Permanent
Membership Certificate shall remain responsible for all
dues and for other obligations accrued prior to, and shall be
entitled to all benefits of permanent member status pending,
the reassignment of such member’s certificate to a new
member, provided that, at such member’s election, the
responsibility for payment of dues shall not exceed two (2)
years from the date of delivery of the certificate to the club.” 

It is clear from a reading of Article VII Section 6 of the
By-Laws that until their Certificate is reassigned to a new
Member, a Permanent Member is required to make payment
on all dues and obligations to the Club for a period of two
years after surrendering his Permanent Membership
Certificate. Then after two years, the member may, at his
election, cease to pay dues and obligations.

Plaintiffs argue that they were not Permanent Members
at the time of the assessments and therefore are not respon-
sible for paying dues and assessments. Article V, Section 4 of
the By-Laws defines “Permanent Member” as follows:
“Permanent Member - A permanent member shall be at
least twenty-one (21) years old and the holder of a certificate
of permanent membership. This class of membership is lim-
ited to a total of no more than three hundred (300) individu-
als and is the only classification with voting privileges. Each
permanent member shall have full use of all the facilities of
the club including the golf course.”

Plaintiffs contend that the responsibility after resignation
to pay dues and other obligations does not rescind Plaintiffs’
resignations, and does not revoke the By-Law definition of
Permanent Member as “the holder of a certificate of perma-
nent membership.” Defendant contends that simply because
a Member “surrendered” the physical certificate does not
mean that he no longer “holds” the certificate. It is
Defendant’s position that the true endpoint for the
Permanent Member’s relationship with the Club is when the
Permanent Member’s certificate is reassigned. In other
words it is only when a new Member joins the Club and the
certificate is transferred in accordance with the By-Laws
that the old Member ceases to be a holder.3

We agree with Defendant. Under our reading of the By-
Laws the surrendering of the membership certificate does
not release the surrenderer of any and all obligations under
the By-Laws. Under Article VII Section 6 the surrenderer
remains responsible for all dues and other assessments prior
to the reassignment of such a member’s certificate to a new
member. Under this Section of the By-Laws the event trig-
gering the release of the member’s obligation is not the sur-
render of the Permanent Membership but instead the reas-
signment of the certificate to a new member.

Article X, Section 2 of the By-Laws goes on to state “A res-
ignation shall not exonerate the member of dues or other
indebtedness. All indebtedness of a permanent member shall
constituent a lien against the membership certificate and no
membership certificate shall be transferred unless the debts
are paid in full or out of the proceeds from the transfer or dis-
position of the membership certificate.” This language fur-
ther supports the concept that the surrender of the member-
ship certificate is not the triggering event which releases the
surrenderer from financial responsibilities to the Club.

With respect to Article V Section 4 and the definition of a
Permanent Member, it is our conclusion that even though
Plaintiffs may have “surrendered” their certificates to

Chartiers Country Club they remain “holders” of permanent
membership certificate under the By-Laws, and thus
Permanent Members until their Permanent Membership
Certificates are reassigned.4

Under Article VII, Section 1 of the By-Laws prospective
members of the Club must buy into the Club by purchasing
a Permanent Membership Certificate at a rate determined
by the Club. Article VII Section 5 provides that a Permanent
Member only receives reimbursement for his certificate
when it is reassigned (“A permanent member surrendering
such certificate shall receive payment for the certificate at
the time that such certificate shall have been reassigned to a
new permanent member…. The amount of such payment to
the permanent member surrendering such certificate shall
be equal to the sum received by the Club for the certifi-
cate,…less any indebtedness owed to the Club by the perma-
nent member surrendering such certificate.”). Additionally,
Article X, Section 2 of the By-Laws states “All indebtedness
of a permanent member shall constituent a lien against the
membership certificate and no membership certificate shall
be transferred unless the debts are paid in full or out of the
proceeds from the transfer or disposition of the membership
certificate.” Reading these sections of the By-Laws together,
it is easily concluded that the Permanent Membership
Certificate is an asset belonging to the Permanent Member
even after resignation. This certificate entitles the Member
to the benefits of the Club and has monetary value which will
be realized upon its reassignment to a new Member.

Thus, only when a new member joins the Club and the
certificate is transferred to the new member does the origi-
nal member cease to be a “holder” of the certificate and a
Permanent Member. Accordingly, as Permanent Members,
under Article VII Section 6 Plaintiffs remain responsible for
all dues and for other obligations accrued prior to the reas-
signment of such member’s certificate to a new member,
including the assessments complained of by Plaintiffs.

Plaintiffs also contend that the Club’s assessments of
October 19, 2007 and January 18, 2008 as applied to Plaintiffs
are in violation of Pennsylvania’s Non-Profit Corporation
Law of 1988. Specifically, Plaintiffs contend that since under
Section 6 the Club has exonerated the post two-year group of
former members from the mandatory payment of the chal-
lenged assessments it must treat the Plaintiffs the same way
according to its own By-Laws. Plaintiffs contend that allow-
ing such individuals to avoid the assessment liability in this
manner violates 15 Pa.C.S.A. § 5544. We disagree. 15
Pa.C.S.A. § 5544 (a) provides that “[m]embers of one or more
classes may be made exempt from either dues or assess-
ments, or both, in the manner or to the extent provided in the
by-laws.” Here, Section 6 states that those permanent mem-
bers who have resigned their certificates for more than 2
years are exempt from dues. Thus, because the By-Laws
explicitly provide for the exemption, the assessments are not
in violation of Pennsylvania’s Non-Profit Corporation Law.

In accordance with the reasons set forth in this
Memorandum, Plaintiffs’ motion for Judgment on the
Pleadings will be denied and Defendant’s Cross-Motion for
Judgment on the Pleadings will be granted.

BY THE COURT:
/s/Ward, J.

Dated: April 28, 2009

ORDER OF COURT
AND NOW, this 28th day of April 2009, after argument

and consideration of the briefs filed, and in accord with the
Memorandum being contemporaneously filed of record, it is
hereby ORDERED, ADJUDGED AND DECREED that
Plaintiffs’ Motion for Judgment on the Pleadings is DENIED
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and Defendants’ Cross-Motion for Judgment on the
Pleadings is GRANTED. In Accordance with the By-Laws
and principles of law and equity, Plaintiffs are determined to
be Permanent Members and the Club is entitled to full
assessment payments from each of the Plaintiffs. The
Department of Court Records (Civil Division) is directed to
enter judgment for liability in favor of the Defendants and
against the Plaintiffs.

BY THE COURT:
/s/Ward, J.

1 The class is comprised of approximately 42 individuals. 
2 Plaintiff Loughren is not contesting his liability for this
assessment.
3 It is undisputed that the Plaintiffs’ Permanent Membership
Certificates have not been reassigned to new members.
4 We find that the issue of whether the Club or the Plaintiffs
physically hold i.e. possesses the membership certificates
irrelevant to the disposition of these two Motions. Any asser-
tions regarding this issue were not considered by us in
reaching our decision on the Motions.

Commonwealth of Pennsylvania v.
Marquis Dennis

Jury Instruction—Kloiber Charge—Ineffective Counsel

1. A qualifying identification instruction, “Kloiber
Charge,” must be given to the jury if the eyewitness:

A. Did not have an opportunity to clearly view the
defendant or

B. Equivocated on the identification of the defen-
dant or

C. Had a problem making an identification in the
past.

2. If trial counsel fails to request a cautionary “Kloiber
charge” instruction, a finding that trial counsel was ineffec-
tive is appropriate and a new trial was granted.

(Meg L. Burkardt)

Michael Streily and Nicole T. Wetherton for the Commonwealth.
Jerome Deriso for Defendant.

No. CC No. 200402215. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., May 26, 2009—The Commonwealth has

appealed from the Order of Court entered in this matter on
September 24, 2008, granting post-conviction relief to the
petitioner/appellee, Marquis Dennis, (hereinafter referred
to as “Dennis”). Dennis was granted a new trial following a
Post-Conviction Relief Act (PCRA) hearing, which was held
before this Court on August 7, 2008. The Commonwealth
challenges whether this Court erred by awarding Dennis a
new trial, by finding that trial counsel was ineffective for
failing to request a Kloiber instruction and by finding that
Dennis was entitled to a Kloiber instruction, where the
Commonwealth contends that an unequivocal identification
took place.

Dennis was charged by criminal information at the above

number with criminal attempt—homicide, two counts of
aggravated assault and one count of recklessly endangering
another person. Dennis proceeded to trial before the
Honorable Cheryl L. Allen on March 30, 2005. Dennis was
represented at trial by Lena Henderson from the Public
Defender’s Office. On March 31, 2005, a jury convicted
Dennis of both counts of aggravated assault and the count of
recklessly endangering another person. Dennis was found
not guilty of criminal attempt—homicide. Dennis was sen-
tenced on May 23, 2005 by Judge Allen to seven to fourteen
years incarceration. Dennis then filed a pro se notice of
appeal, which was followed by a counseled notice of appeal
filed by the Public Defender’s Office. A praecipe to discon-
tinue the direct appeal was filed on October 18, 2005. On
January 10, 2006, Dennis filed a pro se PCRA petition. The
Public Defender’s Office moved to withdraw on January 25,
2006, and Judge Allen appointed Attorney Jerome Deriso to
represent Dennis by Order dated January 26, 2006. On July
23, 2007, Deriso filed an amended PCRA petition on Dennis’
behalf. The Commonwealth’s answer was filed on February
21, 2008. As noted, a hearing on the PCRA petition was held
before this Court on August 7, 2008.

The factual history established that Damon Wade agreed
to ride a woman known to him only as “China” home in the
early morning hours of November 6, 2003. China continually
received telephone calls while riding with Wade. China pro-
vided brief yes or no answers in response to questioning
from her caller. Once at the purported residence, China exit-
ed Wade’s vehicle. Two armed men suddenly approached
Wade. These men had their faces covered with bandanas.
The assailants opened fire and Wade quickly abandoned his
vehicle. Wade suffered gunshot wounds to his arm, back,
head, neck and chest. He was able to retreat to a safe area
where he contacted the police via his cell phone. Wade was
eventually taken to the hospital for treatment.

While this assault was occurring, Albert Gibson, an
employee of the Pittsburgh Post-Gazette, was on his newspa-
per route in the Rhine Place area of the City of Pittsburgh.
Gibson testified that he observed, from a distance of about
twenty-five feet, the two individuals approaching Wade’s car
armed with guns. (Trial Transcript (“TT”) at page 51).
Gibson observed these men shooting in the direction of the
individual in the driver’s side of the Cadillac, which was
Wade’s vehicle. He testified that he observed the Cadillac
move in reverse and crash into a dumpster. He then
observed the two men run to a gray automobile. Once inside
this car, he observed the men remove their bandanas. (TT at
56). Gibson used his high beams to blind the driver of this
vehicle. (TT at 76). He identified the driver as the appellee,
Dennis. (TT at 56).

Gibson testified that he believed that he was in the way of
the assailants, so he slammed his car in reverse and started
pulling out. (TT at 57). He admitted that he was going as fast
as he could in reverse. (TT at 58). He believed that he was
shot at a couple of times but could not say for sure because
he was “more concerned about now getting out of there.” (TT
at 58).

Gibson quantified his observation of the two assailants at
a fifteen to twenty second time period before the shooting.
These individuals were wearing hoodies and bandanas
across their faces. (TT at 69-70). He was only able to see a
side view of the assailants at that time. He still only had a
side view of these men as they ran to their automobile. He
observed them removing their masks as they got into their
vehicle. (TT at 74). Gibson still indicated that this observa-
tion was a side view. He testified that he was able to get a
good look at the driver’s face as the car was pulling out. (TT
at 76). It was at this point that he threw his car in reverse.



page 354 volume 157  no.  17Supplement to The Lawyers Journal

He observed a gun come out and some shots fired. He
assumed the occupants were shooting at him, so he threw on
his high beams. Gibson testified that he drove in reverse for
about four blocks and his observations at that time were of
looking in the direction that he was traveling as well as in the
direction of his now assailants. Gibson also testified as to
having to maneuver four corners while traveling in reverse.
He testified that he was paying attention to the driver and
the license plate while driving in reverse “at the same time
all at once.” (TT at 82). These events occurred about five
o’clock in the morning, and it was obviously dark outside.
Gibson did testify that there was some illumination, despite
it being dark out. (TT at 53).

An evidentiary hearing was held on August 7, 2008,
before this Court. Attorney Henderson testified at that hear-
ing. Henderson admitted that she had not requested a cau-
tionary instruction or a Kloiber instruction based upon the
identification testimony presented. She also admitted that
she had not filed post-trial motions on Dennis’ behalf.
Henderson testified that she did not believe the instruction
was necessary because she thought the witness had testified
that he was able to clearly see Dennis. (PCRA at 9). She fur-
ther admitted:

Q. So he claims he was being shot at. So while he’s
being shot at, while he’s looking through two wind-
shields, 5:00 in the morning with headlights on both
sides, traversing in reverse, my question is, would
the opportunity to view who was driving the car,
wouldn’t that be something that the jury should be
cautioned—that you would have asked for the
instruction?

A. If I would have asked for it, I guess.

PCRA Hearing Transcript, page 15, lines 2-10.

“A Kloiber charge instructs the jury that an eyewitness’
identification should be viewed with caution where the eye-
witness: 1) did not have an opportunity to clearly view the
defendant; 2) equivocated on the identification of the defen-
dant; or, 3) had a problem making an identification in the
past.” Commonwealth v. Jones, 2008 Pa.Super. 160, 954 A.2d
1194, 1998 (2008), quoting Commonwealth v. Upshur, 2000
Pa.Super. 376, 764 A.2d 69, 77 (2000)“…Identification testi-
mony need not be received with caution where it is positive,
unshaken, and not weakened by a prior failure to identify.”
Id. In Jones, supra, the Trial Court gave a qualifying identi-
fication instruction despite the purported positive identifica-
tion made at trial, because of the witnesses’ poor eyesight.

In Commonwealth v. Simmons, 436 Pa.Super. 203, 647
A.2d 568 (2004), a panel of the Superior Court held that
counsel was ineffective because he erroneously believed
that a Kloiber instruction was warranted only where a prior
identification had been faulty. The Simmons Court noted the
alternative basis for this charge as set forth above, and
noted that a witness who was not in a position to observe
clearly, provided a basis for a Kloiber charge to the jury. A
similar result was reached in Commonwealth v. McKnight,
307 Pa.Super. 213, 453 A.2d 1 (1982), where the eyewitness
saw the perpetrators only from behind and at a distance of
twenty feet.

It appears that a Kloiber charge was appropriate in this
case. While Gibson was unequivocal in his identification of
the defendant, the circumstances surrounding that identifi-
cation suggests that a Kloiber charge was appropriate.
Gibson was working at five o’clock in the morning. He
observed two masked individuals approach another vehicle,
approximately twenty feet away. He saw and heard gunshots
and observed these individuals running to their vehicle.

Only when these individuals were entering their vehicle did
he see them without their masks. At that time, as the vehicle
with the assailants was approaching him, Gibson placed his
car in reverse and drove away as quickly as he could. His
observations were through his windshield and through the
windshield of an approaching vehicle. Gibson had his high
beams on in an effort to blind the individuals approaching
him, and he was driving in reverse for a four block period
while believing that shots were fired at him. Under these cir-
cumstances, the jury should have been apprised of a Kloiber
instruction. This identification testimony was the sole evi-
dence against the defendant. There was no corroborative
identification testimony nor was there any physical evidence
to tie Dennis to this crime. Under these circumstances, it
appears that the jury should have been given an instruction
cautioning them with respect to the identification testimony
that they were receiving. Accordingly, a finding that trial
counsel was ineffective for failing to request this instruction
was appropriate and the granting of a new trial is the only
conceivable remedy under the circumstances of this case.

Cashman, J.
Dated: May 26, 2009

Commonwealth of Pennsylvania v.
Nancy Hammer

18 Pa.C.S.A. §110—Single Criminal Episode

1. In 2002, Defendant was charged with insurance
fraud, theft by deception and forgery, in relation to her
fraudulent claim to Erie Insurance Co. for alleged lost
wages resulting from a 2000 motorcycle accident. In that
case, Defendant pled guilty to the forgery count, the other
two counts were dismissed, and she was sentenced to pro-
bation and restitution.

2. In 2005, Defendant was charged with the same three
criminal offenses, based on the exact same conduct; the only
difference was the identity of the insurance company to
whom Defendant submitted the same false documents,
based on the same accident and claimed lost wages.

3. Defendant moved to dismiss the 2005 charges based on
18 Pa.C.S.A. §§109 and 110, relating to when a prosecution is
barred by former prosecution for a different offense.

4. Applying the four-part test set forth in Commonwealth
v. Barcalielly, (a) the former prosecution did result in a con-
viction, and (b) both sets of charges are within the jurisdic-
tion of the same court.

5. As to the third prong, the Court found that both sets of
charges arose out of a “single criminal episode” where the
documents supporting the charges, the time setting of the
alleged criminal activity, and all evidence relating thereto,
would be the same in both cases.

6. As to the fourth prong, the Court found that
Commonwealth knew of the prior charges when making the
new charges. Commonwealth’s argument that it did not
know of the conduct with respect to Traveler’s until 2004
fails where it was Commonwealth’s burden to exercise due
diligence to obtain that information, and it did not do so.

(Margaret P. Joy)
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J. Scott Robinette for the Commonwealth.
Caroline M. Roberto for Defendant.

No. CC 200608800. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION AND ORDER OF COURT
Manning, J., March 26, 2009—On June 15, 2005 the

defendant was charged by criminal information with one
count each of Insurance Fraud (18 Pa.C.S.A. §4117 (a) (2));
Theft by Deception (18 Pa.C.S.A. §3922 (a) (1)); and Forgery
(18 Pa.C.S.A. §4101 (a) (3)). She was accused of making false
representations concerning her employment prior to the
accident in order to induce Traveler’s Insurance Company to
compensate her for being unable to work as a result of the
injuries she suffered in a motor vehicle accident that
occurred on June 30, 2000. She submitted a fake 1N-2 form
that purported so show income in the amount of $82,368.15
earned by her in 1999. In fact, she had no income that year
and the company that supposedly paid her that Income was
no longer in business. Based on these misrepresentations,
however, Travelers paid her wage loss benefits.

She also made a claim against Erie insurance for her loss-
es arising out of the June 2000 accident. She submitted the
same fake W-2 to Erie and obtained additional sums from
Erie to compensate her for her damages. That conduct led to
the filing of criminal charges against her in 2002. The lan-
guage in the criminal complaints in both the 2002 case and
the instant case was identical, except for the identity of the
victim. She was charged with the same three offenses in both
cases. The 2003 case ended with a plea agreement pursuant
to which she pleaded guilty to the Forgery count, the other
counts were dismissed and she was sentenced to two years
probation and directed to pay restitution.

The defendant filed a Motion to Dismiss, claiming that
her prosecution in this case is barred by the final disposition
in the 2002 case. She contended that prosecuting her now
violates 18 Pa.C.S.A. §§109 and 110. Following an evidentiary
hearing, the Court granted the defendant’s motion and the
Commonwealth appealed.

This Court held an evidentiary hearing in this matter and
the following facts were established. On June 30, 2000, the
defendant was involved in motor vehicle accident. She was
driving a rental car at the time which had first party motor
vehicle insurance coverage through Erie Insurance
Company. She submitted an application for first party bene-
fits with Erie on or about July 21, 2000 in which she request-
ed wage loss benefits. In support of this, she claimed that
prior to the accident she was employed by Nancy Hammer
Medical Inc., located at 1100 Penn Center Boulevard,
Pittsburgh, Pennsylvania 15232. She provided Erie with a W-
2 from Nancy Hammer Medical Inc. that showed that she
had earned $82,868.15 in 1999. In reliance on that applica-
tion and the W-2, Erie paid her wage loss in the amount of
$11,000.00.

An internal investigation by Erie revealed that the defen-
dant’s alleged employer never had an office at the address
provided by the defendant and ceased operations in 1997.
Erie’s investigator, Jeff Peck, contacted the Office of the
Attorney General (OAG) on January 29, 2002 and advised
OAG investigator, Special Agent Richard McDonald, that he
believed that the defendant had obtained wage loss benefits
by submitting false information concerning her wages. He
told McDonald what he learned about the defendant’s
claimed employment and provided him with a copy of the W-
2 form that the defendant had supplied.

Over the next two months, McDonald confirmed that the
defendant’s alleged employer stopped operations in 1997;
that it did not report having paid income to anyone since

1997; that it never had offices at Penn Center and that the
defendant’s last employer, Cardio Medical Products, had ter-
minated her more than a year before the accident.

McDonald also learned from Erie that the defendant had
also submitted a claim for wage loss to Travelers Insurance
Company, who covered the other driver involved in the
accident. He contacted Claude Parran, the Travelers claim
adjuster, on April 17, 2002 and Parran confirmed that
Travelers had also paid a wage loss claim to the defendant.
McDonald requested that Parran send him information
concerning the claim. McDonald left messages for Parrar,
twice in August 2000, again requesting information con-
cerning the claim that the defendant filed with Travelers.
On August 22, 2000 McDonald spoke with a Travelers
investigator, Sonny DeLuca. He advised Mr. DeLuca of the
status of his investigation and requested that Travelers
provide information concerning the claim that the defen-
dant had made. McDonald also faxed a written request for
this information to DeLuca, The matter was then referred
by DeLuca to James Cawley in the Travelers legal depart-
ment. Cawley called McDonald and left messages for him
on October 3 and 29, 2002. These calls were not returned.
In early November, Cawley advised DeLuca that he provide
the OAG with a copy of the fife. This was not done, howev-
er, and no further attempts were made by the OAG to obtain
the Travelers file until April 2004, after the defendant had
been charged and pled guilty to the charge involving the
Erie benefits.

It is clear that the prosecution of the defendant on these
charges would violate 18 Pa.C.S.A. §110. Section 110 reads:

§110. When prosecution barred by former pros-
ecution for different offense

(1) The former prosecution resulted in an
acquittal or in a conviction as defined in section
109 of this title (relating to when prosecution
barred by former prosecution for same offense)
and the subsequent prosecution is for:

(i) any offense of which the defendant could
have been convicted on the first prosecution;

(ii) any offense based on the same conduct or
arising from the same criminal episode, if such
offense was known to the appropriate prosecut-
ing officer at the time of the commencement of
the first trial and occurred within the same judi-
cial district as the former prosecution unless
the court ordered a separate trial of the charge
of such offense; or

(iii) the same conduct, unless:

(A) the offense of which the defendant was for-
merly convicted or acquitted and the offense for
which he is subsequently prosecuted each
requires proof of fact not required by the other
and the law defining each of such offenses is
intended to prevent a substantially different
harm or evil; or

(B) the second offense was not consummated
when the former trial began.

(2) The former prosecution was terminated,
after the indictment was found, by an acquittal
or by a final order or judgment for the defen-
dant which has not been set aside, reversed or
vacated and which acquittal, final order or
judgment necessarily required a determination
inconsistent with a fact which must be estab-
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lished for conviction of the second offense.

(3) The former prosecution was improperly ter-
minated, as improper termination is defined in
section 109 of this title (relating to when prose-
cution barred by former prosecution for same
offense) and the subsequent prosecution is for
an offense of which the defendant could have
been convicted had the former prosecution not
been improperly terminated.

The Pennsylvania Supreme Court has held that §110 serves
two distinct policy considerations: First, to protect a person
accused of crimes from governmental harassment by being
forced to undergo successive trials for offenses stemming
from the same criminal episode; and, Second, as a matter of
judicial administration and economy, to assure finality with-
out unduly burdening the judicial process by repetitious lit-
igation. Commonwealth v. Barcalielly, 658 A.2d 760, 755 (Pa.
1995). §110 and the Supreme Court in Barcalielly essentially
call for a four part test to determine if the prosecution should
be barred. 1) did the former prosecution result in an acquit-
tal or in a conviction; 2) is the instant prosecution based on
the same criminal conduct or did it arise from the same
criminal episode as the former prosecution; 3) was the pros-
ecution aware of the instant charges before the commence-
ment of the trial on the former charges; and 4) are the
instant charges and former charges within the jurisdiction of
single Court.

The parties did not dispute that the former prosecution
resulted in conviction and that the two prosecutions were
within the jurisdiction of the same court. Accordingly, the
first and fourth parts of this test were met. The parties do
not agree, however, on whether the prosecutions were
based on the same criminal conduct or arose from the same
set of facts and whether the prosecution was aware of the
instant charges when the trial in the former prosecution
commenced.

The Court, however, concluded that the remaining two
parts of this test were met. The instant charges and the 2003
charges arose out of a single criminal episode. The Supreme
Court addressed the parameters of the term “single criminal
episode” in Commonwealth v. Hude, 458 A.2d 177 (Pa. 1983).
Hude commands that this Court consider two factors: 1) the
logical relations between the acts and 2) the temporal rela-
tionship between the acts. The Court went on to state that in
considering these factors, the term “single criminal episode”
should not be interpreted in a “hyper technical and rigid per-
spective which defeats the purpose for which it was creat-
ed.” Hude 458 A.2d at 183.

In finding that several serial drug transactions arose out
of the same criminal episode, the Supreme Court in Hude
found that there was a logical relationship between the sep-
arate offenses because there was a substantial duplication
of factual and/or legal issues presented by the offenses.
The Court held, “If there is duplication, then the offenses
are logically related and must be prosecuted at one trial.”
Id. at 181. Separate trials where there is such duplication of
factual and legal issues would, according to the Court in
Hude, “…waste …judicial resources.” Id. at 183. The fact
that the Commonwealth’s evidence as to each offense
would be largely the same was a significant factor in lead-
ing the Court to conclude that the offenses should have
been tried together.

In this matter, the evidence that the Commonwealth
would present is largely identical to the evidence that the
Commonwealth would have presented had the prior case
gone to trial. In both cases, the Commonwealth would have
presented testimony and documentary evidence that

would have established that the defendant did not earn the
wages that she claimed to have earned in 1999 in support
of the damage claims she submitted to the insurers. The
most significant piece of documentary evidence, the fake
W-2 from 1999, would have been necessary in both trials.
The evidence concerning her misrepresentations would
involve the same witnesses and the same documentary evi-
dence. The only difference between the evidence that
would have been presented had both matters gone to trial
is that in one trial a Travelers representative would have
to testify that they paid benefits to the defendant in
reliance on her misrepresensations while in the other trial
an Erie representative would have to give such testimony.
This minor divergence in the evidence that would be pre-
sented is immaterial to the finding that these matters are
logically related.1

The Court also concludes that the final part of the test set
forth in Barcalielly, that the Commonwealth knew of the
charges at the time of the prior prosecution, was met. The
Commonwealth’s argument with regard to whether it
“knew” of the instant charges rests solely on the claim that
until Travelers supplied its investigator with the copy of the
fake W-2 in April 2004, it did not have enough evidence to
sustain a conviction. The Commonwealth’s reliance, howev-
er, on Commonwealth v. Hall, 538 A.2d 43 (Pa.Super. 1988);
Commonwealth v. Peluso, 361 A.2d 852 (Pa.Super. 1976); and
Commonwealth v. Miller, 419 A.2d 1378 (Pa.Super. 1978) is
misplaced. The holdings in these cases, all of which address
the question of when the Commonwealth “knows” about the
charges, actually support this Court’s decision to dismiss
these charges.

In Hall the defendant was arrested and charged with
receiving stolen property and two firearms offenses after
he sold stolen weapons. At his trial, the Commonwealth
presented evidence establishing his possession and sale of
the Weapons. They also presented testimony from the
owner of the weapons which established that they were
stolen from his hunting cottage. The defendant was con-
victed and sentenced to incarceration. After being paroled,
he happened to encounter the owner of the weapons. He
told the owner that he had stolen the weapons by breaking
into the owner’s cottage. He bragged to the victim that he
could not be prosecuted for this burglary because of his
prior conviction for receiving stolen property and the
firearms violations.

Not surprisingly, the defendant was arrested and
charged with burglarizing the hunting cottage. Following
his conviction, he appealed the trial court’s refusal to dis-
miss the charge on the basis of sections 109 and 110. The
Superior Court affirmed the lower court, holding that
because the prosecution did not have sufficient evidence
to prove the charge of burglary until the defendant admit-
ted to this charge in his discussion with the victim, they
could not have proceeded with a prosecution on that
charge at the time of the trial on the prior charges. Citing
to the decision of the United States Supreme Court in
Brown v. Ohio, which addressed a double jeopardy claim,
the Court wrote: “As we read Brown, absent the ‘discov-
ery’ of evidence sufficient to sustain a conviction, despite
the use of due diligence, a State will not be barred from
bringing a subsequent prosecution on the charges arising
out of the same criminal episode forming the basis of a
former prosecution.”

Clearly, the prosecution in Hall did not even know of
the evidence that was necessary to prosecute him for bur-
glary. In fact, that evidence, the defendant’s confession to
the victim, did not even exist at the time of the first pros-
ecution.2
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Here, however, the Commonwealth knew all of the facts
necessary to prosecute the defendant for the charges involv-
ing both defendants. It knew that the evidence necessary to
prosecute the defendant for her fraudulent receipt of wage
loss benefits from Travelers existed and where it could find
this evidence. The claim, that it could not prosecute on the
Travelers charges because Travelers had not provided it
with a copy of the false W-2 is simply without merit. First,
the OAG had the copy that the defendant used to secure the
benefits from Erie. It also had obtained evidence in the Erie
investigation that proved that the defendant had no income
at the time of the accident. Finally, the OAG was told by
Travelers representatives that it had paid the defendant
wage loss benefits.

Even if it were conceded that the Commonwealth need-
ed the documentary evidence contained in the Travelers
files to successfully prosecute the defendant, the
Commonwealth did not act with due diligence in trying to
obtain that evidence prior to the trial on the prior charges.
A diligent investigator does not drop an investigation when
his phone calls are not returned or his letter requesting
information is not answered. The information that the
Commonwealth claimed it needed to proceed with its pros-
ecution sat in a file at the office of Travelers from 2002,
when the Commonwealth first learned that the defendant
had also obtained wage loss benefits from Travelers, even
though she had no income, through April 2004, when
Travelers contacted the OAG and provided them with the
file. The investigator’s last attempt to obtain the file was on
August 22, 2002, three months before the charges were
filed and one year before that initial prosecution ended
with a conviction. According to the case summary from
Travelers, attached the Defendant’s response as Exhibit B,
although James Cawley initially thought that a subpoena
was necessary before it could release the file to the inves-
tigator, he advised DeLuca on November 19, 2002 that the
investigator was entitled to a copy of the file by statute.
Accordingly, at any time between that date and the date of
the final disposition of the Erie charges nine months later,
the Commonwealth’s investigator could have obtained the
contents of the Travelers file simply by calling Travelers.
Even if Travelers had not realized that the Commonwealth
was entitled to obtain the file without a subpoena, the file
could still have been obtained through the issuance of a
subpoena by the investigator. It is hardly due diligence
when an investigator does not use all of the investigatory
tools at his disposal, including the subpoena power that
accompanies the initiation of a prosecution, to obtain evi-
dence in a criminal prosecution.

It is clear that the Commonwealth knew of the instant
charges, and had the ability to obtain all of the evidence
necessary to prosecute the defendant on the instant
charges, before trial commenced on the prior charges. Had
the investigator or, after the Erie charges were filed, the
prosecuting attorney, acted with due diligence in obtaining
the Travelers file in the nearly 18 months between the com-
mencement of the investigation and the defendant’s plea to
the Erie charges, the Commonwealth would have been able
to prosecute the defendant for her conduct involving both
victims.

Dismissing this prosecution was wholly consistent with
the purposes behind §110. As indicated earlier, §110 serves
two distinct purposes: to protect a person accused of
crimes from governmental harassment by being forced to
undergo successive trials for related offenses and to avoid
the wasting of judicial resources through duplicative pros-
ecutions. The defendant should have been charged with all
offenses that arose out of her fraudulently obtaining bene-

fits from insurance companies. The Commonwealth had all
the facts and could have obtained all the evidence it need-
ed to prosecute these offenses together when the defen-
dant’s conduct first came to light. They certainly could
have obtained the evidence after they initiated the charges
involving Erie simply by subpoenaing the records from
Traveler’s that they now claim that they needed to pro-
ceed. The defendant should not suffer a subsequent prose-
cution for offenses that should rightfully have been joined
with an earlier prosecution simply because the
Commonwealth’s representatives failed to exercise their
duties appropriately.

The courts also should not be burdened with matters that
simply duplicate, factually and legally, matters already sub-
ject to final disposition. It is a waste of judicial resources for
a court to consider a matter that could readily have been dis-
posed of with a prior case that arose out of the same facts
and circumstances.

The other purpose of §110 is to promote traditional
administration and economy and ensure finality without
unduly burdening the judicial process by repetitious litiga-
tion. If this matter were permitted to proceed, the
Commonwealth would essentially be presenting the same
evidence it would have presented had the Erie matter gone
to trial. The only difference would be that a different victim
would have testified as to the submission of the fraudulent
claim. That single distinction is not sufficient to render this
a separate criminal episode. These matters would have been
joined together had they been filed at the same time. They
would have been tried together as evidence of each of these
incidents would have been admissible in the trial regarding
the other incident. The Commonwealth’s failure to charge
both of these at the same time resulted in separate litigations
that are almost identical in terms of the legal and factual
issues involved and the evidence to be presented. That is
precisely the harm that section 110 was enacted to prevent.
This Court’s dismissal of the subsequent charges was neces-
sary to vindicate the purposes of section 110.

For the reasons set forth above, the defendant’s Motion
was properly granted.

BY THE COURT:
/s/Manning, J.

Date: March 26, 2009

1 Obviously, there was a temporal relationship between the
two matters as the defendant was dealing with both insur-
ance companies simultaneously and providing the same
false information to both to try to secure compensation.
2 The facts in Miller are also distinguishable. The defendant
was initially charged with burglarizing a home and stealing
a police scanner. The case rested on the testimony of an
accomplice. When the accomplice changed his testimony
on the eve of trial and claimed that he and the defendant
had participated in a later burglary during which other
items were taken, the commonwealth dismissed the pend-
ing charges and filed new charges involving the second
break-in and theft. The Superior Court affirmed the convic-
tion because the Commonwealth did not have the evidence
pertaining to the second burglary until the accomplice
altered his story. Again, the important distinction between
the facts in Miller and those in the instant case is that the
Commonwealth here knew of the existence of the evidence
necessary to proceed with a prosecution on the Travelers
charges at the time of the trial on the Erie charges. They
knew of that evidence but failed to diligently obtain that
evidence.
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Commonwealth of Pennsylvania v.
Patricia Ann Rodgers

Probable Cause for a Search Warrant

1. The Defendant was charged with three counts of per-
son not to possess a firearm.

2. The affidavit in support of probable cause to search a
residence where the Defendant was arrested identified
someone other than the Defendant as owning the residence
and described the area as known for high drug activity.
Further, the affidavit described surveillance a Pittsburgh
police officer conducted at an intersection near the resi-
dence. The affidavit contained detailed information about
the surveillance, specifically describing that the Defendant
came out of the residence on several occasions, removed a
small object from her bra and, gave it to three different
motorists in exchange for currency. The affidavit referred to
a “drug arrest stemming from the house” and indicated the
purpose of the warrant was to allow officers to search for
controlled substances, paraphernalia to package, store,
weigh, conceal and distribute controlled substances.

3. The sole issue before the court was whether or not
the affidavit contained sufficient facts to establish proba-
ble cause that controlled substances would be found at the
residence.

4. The court concluded that, although sufficient facts
existed for an officer to believe that individuals outside the
house were engaged in drug activity on the street, there was
insufficient evidence in the affidavit to support that drugs
could be found in the house. The affidavit failed to establish
any nexus between the Defendant and the residence. The
affidavit did not identify the Defendant as being a resident at
the home that was searched nor did it establish that the
Defendant obtained the drugs from the residence.

5. The court suppressed the evidence.

(Margaret M. Cassidy)

Stephen A. Zappala, Jr. by Kevin McCarthy for the
Commonwealth.
Frank C. Walker, II for Defendant.

No. CC 200713282. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., April 16, 2009—This is an appeal by the

Commonwealth of Pennsylvania from an order entered on
November 19, 2008 granting Defendant’s Motion to
Suppress. The Commonwealth filed a Notice of Appeal on
December 2, 2008. On December 9, 2008 an Order was
entered directing the Commonwealth to file its Concise
Statement of Matters Complained of on Appeal within twen-
ty-one (21) days of receipt of all transcripts.

On December 24, 2008 the Commonwealth filed its
Concise Statement of Matters Complained of on Appeal
which sets forth the following:

“1. Whether the trial court erred in finding that
the affidavit failed to articulate sufficient facts to
permit the magistrate to conclude that probable
cause existed to support the issuance of the
search warrant?

2. Whether the trial court erred in concluding
that defendant’s statements were tainted

because they were prompted by the search of
the residence identified in the search warrant,
and therefore, fruit of the poisonous tree?”

BACKGROUND
This matter arises out of the arrest of Defendant, Patricia

Ann Rodgers, on June 15, 2007 which resulted in her being
charged with three counts of persons not to possess a
firearm in violation of 18 Pa. C.S. §6105(a)(1) and (b).
Defendant was found in possession of the firearms during
the search of a house at 439 Kingsboro Street in Pittsburgh.
Defendant filed an Omnibus Pre-Trial Motion in which she
alleged that the affidavit of probable cause in support of the
request for the search warrant failed to set forth sufficient
facts to establish probable cause to search the house and,
therefore, all evidence obtained during the search, as well as
any statements made by Defendant incident to the search,
should be suppressed.

A hearing was held on the Motion to Suppress on
November 19, 2008. As the sole issue was the sufficiency of
the affidavit of probable cause no evidence was presented.

An examination of the affidavit of probable cause in sup-
port of the search warrant establishes that on June 13, 2007
Officer Kevin Ghafoor of the City of Pittsburgh Police
Department was conducting surveillance at the intersection
of Craighead Street and Kingsboro Street in the Beltzhoover
section of the City of Pittsburgh which he alleged to be a
known high drug activity area. Officer Ghafoor observed a
vehicle park at Aztec Way and Warrington Avenue and the
driver of the vehicle then walk to the intersection of
Craighead Street and Kingsboro Street. At that time, a black
male exited the house at 439 Kingsboro Street and met with
the driver. Officer Ghafoor observed them having a short
conversation and the driver handed the male an unknown
amount of currency. The male then handed the driver a small
object which he had in his hand and then re-entered the
house at 439 Kingsboro Street. The driver returned to his
vehicle and left the scene. Officer Ghafoor then followed the
vehicle, initiated a traffic stop and during the traffic stop
found that driver had crack cocaine in his mouth which was
recovered and the driver was arrested.

Later during his shift, Officer Ghafoor continued his sur-
veillance at the same location and observed another vehicle
approach the intersection of Kingsboro Street and Craighead
Street. At that time the driver was talking on his phone and
a short time later a black female exited the house at 439
Kingsboro Street and approached the driver’s side of the
vehicle. The driver handed the female an unknown amount
of currency and the female reached into her bra, pulled out
an unknown object and handed it to the driver. The female
then walked back into the house and the driver left the area.

Approximately two to three minutes later another vehicle
arrived at the intersection of Craighead Street and
Warrington Avenue at which time the same female exited the
house at 439 Kingsboro Street and approached the vehicle.
She opened the door, reached into the truck and upon with-
drawing her hand she was holding some currency. She again
reached into her bra and handed an unknown object to the
driver who left the scene. Shortly thereafter, another vehicle
approached the intersection of Craighead Street and
Kingsboro Street. The occupants exited the vehicle and
walked to a location on Kingsboro Street. Approximately one
minute later the same female exited 439 Kingsboro Street
and the occupants approached the female, handed her
money and she in turn handed them an unknown object. The
female then stated, “I think I saw the cops” and ran to the
house at 439 Kingsboro Street. Officer Ghafoor alleged that
during the course of the last three transactions which he
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observed, no backup units were available to stop the actors
involved in the transactions and, therefore, none of the
actors were stopped. The affidavit also indicated that the
owner of the property was a Paul D. Johnson.

Officer Ghafoor also alleged in the affidavit facts regard-
ing his extensive training and experience in narcotics law
enforcement and participation in narcotics arrests and
investigations, including requests for search warrants. The
affidavit also referred to a “drug arrest stemming from the
house,” however, there was no other information regarding
the drug arrest or how it related to the house referenced in
the warrant. The affidavit indicated that the items to be
searched for and seized were controlled substances, para-
phernalia, packaging, storing, paraphernalia used to weigh,
package, store, conceal or distribute controlled substances.

DISCUSSION
In this case the sole issue is whether the affidavit of prob-

able cause sets forth sufficient facts to establish probable
cause that the drugs would be found in the house at 439
Kingsboro Street. In reviewing an affidavit of probable
cause to order a search warrant the obligation of the review-
ing court is to ensure that the magistrate had “substantial
basis for concluding that probable cause existed.”
Commonwealth v. Melilli, 555 A.2d 1254, 1261 (1989).

In that regard, it has been stated that:

“It is well settled that for a search warrant to
be constitutionally valid, the issuing authority must
decide that probable cause exists at the time of its
issuance. The determination of probable cause must
be based on facts described within the four corners
of the supporting affidavit.” Commonwealth v. Way,
492 A.2d 1151, 1153 (Pa.Super. 1985)

An examination of the affidavit indicates that it may
establish facts to believe that individuals observed outside
the house were conducting drug transactions on the street,
there is insufficient information set forth in the affidavit to
support the conclusion that drugs would be found in the
house. The affidavit alleges that the officer observed, during
the course of his shift, four instances during which two dif-
ferent individuals exited 439 Kingsboro Street, approached a
driver of a vehicle at or near the intersection of Craig Street
and Kingsboro Street and conducted a transaction which was
believed to be a drug transaction. In fact, one of the transac-
tions was confirmed by the arrest of one of the drivers who
had just left the scene and was found to be in possession of
crack cocaine. One of the transactions involved a male and
three of the transactions involved a female. The male was
noted to hand a “small object” to the driver of the vehicle,
and on each occasion that the female was observed she
“reached into her bra” and retrieved an unknown object that
was handed to the driver. After each transaction, the male
and female returned to 439 Kingsboro Street.

While these facts may support a finding of probable cause
that the male and female were involved in drug transactions,
the affidavit fails to set forth sufficient facts to establish that
narcotics may be found in the house. Although the affidavit
references Paul D. Johnson as the “owner, occupant or pos-
sessor of said premises to be searched,” the affidavit does
not allege that the male seen exiting and reentering the
house was Paul D. Johnson or in any way related to him.
There are no facts set forth in the affidavit that link the name
of Paul D. Johnson to either the male or female seen exiting
and entering the house.

There are no facts set forth in the affidavit which establish
any relationship between the man and woman seen exiting the
house or their connection, if any, to the house. There is nothing

in the affidavit that indicates that either the male or female
observed were tenants or even regular occupants of the house.
There is nothing in the affidavit to indicate that the male or
female actually retrieved the drugs from the residence for
each of the transactions in which they were involved. There is
no indication that the quantity of drugs allegedly transferred
between the male and female and the drivers of the various
vehicles was of sufficient quantity that would require that it be
maintained or secreted within the house.

The affidavit makes reference to a “drug arrest stem-
ming from the house,” however, it is devoid of any informa-
tion that explains when the arrest took place, who was
arrested, the result of the arrest or the actual relationship
between the house and the arrest, including whether or not
drugs were found in the house as a result of the arrest.

The affidavit also lacks information that might support
the conclusion that drugs might be found in the house such
as information from any individuals that they saw drugs in
the house at anytime whatsoever; information that establish-
es either the identity of the male or female seen exiting the
house and connecting them in some manner as residents,
owners or regular occupants of the house; facts that estab-
lish that these individuals were seen on other occasions or
with any frequency at the house; or, information from other
specific residents in the area that the owners or regular
occupants of the house were involved in selling drugs out of
the premises.

The affidavit also recites the training and experience of
Officers Ghafoor and Moss. However, it is clear that police
training and experience alone is not a fact to be added to the
evidence to determine if probable cause exists. Rather, it is
a “lens” through which the courts view the evidence
observed at the scene. Commonwealth v. Dunlop, 941 A.2d
671 (2007) In addition, the fact that there was a suspicion
that drugs may be in the house is not sufficient as suspicion
is not a substitute for facts which support a finding of prob-
able cause for a search warrant. Commonwealth v. Kelly, 409
A.2d 21, 23 (1979)

In Commonwealth v. Way, 492 A.2d. 1151 (Pa.Super. 1985)
the Superior Court considered whether or not probable
cause existed to issue a search warrant for the defendant’s
residence based on the sale of drugs outside the defendant’s
home. In Way, the Court stated:

“The facts fairly summarized are that the
informant arranged a drug transaction by phone.
The alleged transaction occurred in a blue van
along a country road. After the alleged transaction,
police followed the blue van to a driveway of a
property at the corner of Douglas Dr. and Glendale
Rd. The informant identified appellant as the driv-
er of the blue van. A police source told the affiant
that the appellant lived at the intersection of
Douglas Dr. and Glendale Rd. The affidavit did not
contain sufficient facts to believe that drugs would
be found on the premises to be searched. Probable
cause to believe that a man has committed a crime
does not necessarily give rise to probable cause to
search his home.” Commonwealth v. Way, 492 A.2d
1151, 1154 (Pa.Super. 1985)

The Court noted that its decision was controlled by
Commonwealth v. Kline, 335 A.2d 361 (1975). Citing Kline,
the Court stated:

“There Judge Spaeth, writing for the majority,
affirmed an order suppressing evidence obtained
pursuant to a search warrant. The court reasoned
that, even though the affidavit contained facts suf-
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ficient to establish an individual as dealing in
drugs, it failed to establish that the individual kept
the drugs in his apartment.” Commonwealth v.
Way, supro., at 1154.

In Kline the informants arranged to purchase LSD from
the defendant and informed the police that Defendant went
to his apartment and returned a few minutes later with the
LSD. The Court, in finding that the affidavit failed to estab-
lish probable cause to search the apartment, noted that the
informants apparently concluded that the LSD was in the
defendant’s apartment, however, this conclusion was not
supported by any facts. In Kline the Court stated:

“Probable cause to believe that a man has
committed a crime on the street does not necessar-
ily give rise to probable cause to search his home.
Judge Hess stated the matter well in his memoran-
dum opinion: ‘In our opinion an allegation based on
an assumption or supposition not supported by the
facts is insufficient to support (an inference of)
criminal activity in a premises, in spite of the fact
there are plenty of allegations alleged to relate to
criminal activity of the individual who is alleged to
have lived in the premises.’” Commonwealth v.
Kline, 355 A.2d 361, 364 (1975)

In both Way and Kline the Courts declined to find that
the affidavit of probable cause alleged sufficient facts to
establish a nexus between the alleged criminal activity and
the residence of the defendants. In the present case,
although there are facts alleged which may support a find-
ing that the individuals observed were involved in the sale
of narcotics outside the house, there are no facts set forth in
the affidavit to support the conclusion that there was a fair
probability that contraband or evidence would be found in
the house. Commonwealth v. Davis, 595 A.2d 1216, 1219
(Pa.Super. 1991).

The deficiency in the affidavit in the present case arises
from the lack of any supporting facts that create a nexus
between the alleged drug transactions witnessed by Officer
Ghafoor on the street and the house. As noted in both Way
and Kline, the defendants therein clearly sold drugs outside
of their residences and, in addition, the police were able to
confirm where each of the defendants lived. However, even
after confirming the residence of the defendants, the Courts
found that this did not provide probable cause to believe,
without more, that drugs would be found in their houses. In
the present case, the affidavit fails to establish any relation-
ship whatsoever between the male and female who were sus-
pected of selling drugs and the house. There were no allega-
tions to support a conclusion that they were owners or
tenants or in any way occupied the house on a regular basis.
There were no allegations concerning a quantity of drugs
which would require them to be stored in a residence. On the
contrary, the female was observed to pull the suspected
drugs out of her bra on each of transactions which would
indicate that they were relatively small packages of drugs
and certainly did not lead to the conclusion that there were
substantial quantities of drugs that had to have been housed
or hidden in the house. Therefore, examining the facts set
forth within the four corners of the affidavit, the affidavit
fails to set forth probable cause to support the search war-
rant and, therefore, any evidence obtained during the search
as well as any statements from the Defendant obtained dur-
ing the search were properly suppressed.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Delmingo Williams

Sentencing in Probation Revocation—Standards for
Revocation of Probation

1. In a probation revocation proceeding, the sentencing
alternatives available to the court are the same as were
available at the initial sentencing.

2. In sentencing on a probation revocation, the court is
not limited to the terms of a negotiated plea agreement at the
time of the original sentencing.

3. In context of probation revocation, Court is entitled to
impose sentence at all of the original charges, even though
Defendant negotiated for no sentence at some of them at the
initial proceeding.

4. Where independent valid grounds exist for revocation
of probation, revocation is proper even where court read
(and even partially relied on) transcript from another pro-
ceeding at which Defendant was not present is not fatal to
revocation determination.

(Margaret P. Joy)

Daniel J. Cuddy for the Commonwealth.
Daniel J. Garfold for Defendant.

No. CC No. 200503327. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., April 28, 2009—The Defendant has

appealed from the judgment of sentence of December 19,
2007, which imposed a term of imprisonment following a
revocation of probation. A review of the record reveals
that the revocation was proper and that the sentence
imposed was legal and, therefore, the judgment of sen-
tence must be affirmed.

The Defendant was originally charged with Rape of a
Child,1 Involuntary Deviate Sexual Intercourse,2 Corruption
of Minors,3 Indecent Assault4 and Endangering the Welfare
of a Child.5 He appeared before this Court on January 10,
2006 and, pursuant to a plea agreement with the
Commonwealth, wherein the Rape of a Child and
Endangering the Welfare of a Child charges were with-
drawn, he plead guilty to the IDSI, Corruption of Minors
and Indecent Assault charges. The agreement also called
for an agreed-upon term of imprisonment, with an addition-
al period of probation to be set by this Court. The Court
accepted the Defendant’s plea and imposed the agreed-upon
sentence of one year less one day to two years less two days
(at both the IDSI charge at CC 200500327 and the
Corruption of Minors charge at CC 200503329, concurrent)
with an additional term of probation of three years. He was
also ordered to register as a Megan’s Law offender for a
period of ten (10) years and a No-Contact Order was
imposed. He was then paroled immediately due to his
lengthy pre-trial incarceration.

The Defendant appeared before this Court on January 18,
2007 for a Gagnon II hearing relating to criminal charges
brought before Judge Cheryl Allen, then of this Court. At
that hearing, the detainer was lifted and the Defendant’s
probation was continued.

The Defendant was later charged with Failure to Comply
with Registration of Sexual Offenders Requirements. He
pled guilty to the charge on September 20, 2007 before Judge
Manning, who imposed a sentence of three (3) to six (6)
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months imprisonment, with an additional term of probation
of 18 months.

Thereafter, the Defendant appeared before this Court on
December 19, 2007 for a Gagnon II violation hearing. It was
noted at the hearing that the Defendant was a convicted vio-
lator and that a Mercer County judge had found him to be in
contact with the victim. At that hearing this Court revoked
the Defendant’s probation and imposed four (4) consecutive
terms of imprisonment of two and a half (2½) to five (5)
years for an aggregate sentence of 10-20 years. The
Defendant’s Post-Sentence Motions were granted in part to
award the Defendant credit for time served between his
detainer and the revocation hearing, but denied in all other
respects. This appeal followed.

“The scope of review in an appeal following a sentence
imposed after probation revocation is limited to the validity
of the revocation proceedings and the legality of the sen-
tence imposed following revocation.” Commonwealth v.
Infante, 888 A.2d 783, 790 (Pa. 2005). The defendant has
raised both issues on appeal.

Initially, the Defendant argues that this Court erred and
imposed an illegal sentence when it sentenced the
Defendant to terms of imprisonment at the two charges for
which he had originally been given no further penalty at the
time of the original plea. He does not quarrel with the length
of the sentences, simply the fact of their imposition at all.
However, careful review of the applicable law reveals that
this claim is meritless.

“[U]pon revocation the sentencing alternatives available
to the court shall be the same as were available at the time
of the initial sentencing.” 42 Pa.C.S.A. §9771(b). In
Commonwealth v. Wallace, 870 A.2d 838 (Pa. 2005), our
Supreme Court clarified the meaning of §9771 with regard to
plea agreements: “As it is well-established that the sentenc-
ing alternatives available to a court at the time of initial sen-
tencing are all of the alternatives statutorily available under
the Sentencing Code…at any revocation of probation hear-
ing, the court is similarly free to impose any sentence per-
mitted under the Sentencing Code and is not restricted by
the bounds of a negotiated plea agreement between a defen-
dant and prosecutor.” Commonwealth v. Wallace, 870 A.2d
838, 843 (Pa. 2005).

In the instant case, the Defendant’s sentence – including
the counts on which he received no further penalty – was
entirely a product of his plea agreement with the
Commonwealth, save only for the length of the probation
which was set by this Court. Upon the valid revocation of
his probation, discussed below in greater detail, this Court
was entitled to impose sentence at all of the charges, even
though the Defendant had previously negotiated for no sen-
tence at some of them. This Court’s actions were appropri-
ate and the sentences imposed were proper. This claim
must fail.

Next, the Defendant argues that the revocation of his
probation itself was illegal because this Court erred in con-
sidering testimony from another proceeding at which he
was not present or given the opportunity to confront the
witnesses.

The Defendant’s argument stems from the No-Contact
Order imposed by this Court at the original sentencing as a
term of the Defendant’s probation. Per that Order, the
Defendant was to have no contact with Mash’a Evans, the
minor child of his girlfriend, Maja Evans and one of the vic-
tims of the instant criminal charges.

At some point, Mash’a’s grandparents, Lynette and Jack
Evans, instituted a custody action against their daughter
seeking custody and visitation of their granddaughter,
Mash’a. On June 6, 2007, a Contempt Hearing was held

before the Honorable Thomas Dobson of the Court of
Common Pleas of Mercer County, wherein Mr. and Mrs.
Evans testified that Mash’a had been in the care of
Williams, despite this Court’s No-Contact Order. At the
conclusion of the hearing, Judge Dobson credited their
testimony and made a finding that Defendant Williams had
“had unrestricted contact with” Mash’a. Evans v. Evans,
No. 1998-4028, Court of Common Pleas of Mercer County,
Pennsylvania, Contempt Hearing of June 6, 2007, p. 46.
The Defendant was not present at the hearing and his
counsel did not have an opportunity to cross-examine Mr.
and Mrs. Evans.

The transcript of the Evans v. Evans Contempt Hearing
was presented to this Court at the revocation hearing and
this Court did read and consider it. And although this Court
did, admittedly, refer to and rely on Judge Dobson’s finding
as one basis for the revocation, the record reflects that it was
not the only basis for the revocation and, in fact, this Court’s
reliance on the transcript was much less than the Defendant
is now leading the appellate court to believe:

THE COURT: Okay, I’m going to incorporate
the violation read into the record by Mr.
O’Brien.

I’m going to point out the seriousness of the
original charge, that you sexually assaulted an
11-year-old girl and a six-year-old boy.

I told you you were to have no contact whatso-
ever with the victim in this case, and according
to the transcript from Mercer, you did have
contact.

You’re a convicted violator both for a summary
offense of disorderly conduct and more impor-
tant for not registering for Megan’s Law.

Whatever you’re saying to the Court now about
the Megan’s Law registration does not really
impress me since I told you on the record you
had to register for Megan’s Law.

You are in jail for almost a year and that did not
deter future criminal activity. In fact, almost
immediately upon your release, you were again
re-arrested for other counts.

You’re not a candidate for county supervision.
You have no respect for the judicial system, and
in my opinion, you are an extreme danger to the
children of our community. I find no evidence to
believe that you would be rehabilitated.

(Violation Hearing Transcript. p. 8-9).

It is well-established that revocation of probation is
proper when a defendant violates the terms and conditions
of his probation or commits another crime. 42 Pa.C.S.A.
§9771(c). See also Commonwealth v. Mitchell, 955 A.2d 433,
435 FN2 (Pa.Super. 2008). Here, the Defendant failed to
comply with this Court’s Order regarding Megan’s Law reg-
istration, was convicted of the same and had an additional
conviction for disorderly conduct. It is clear from a review
of the record that this Court relied most heavily on these
subsequent convictions and the failure to register when con-
sidering whether to revoke his probation. Inasmuch as both
are independent bases for revocation, the fact that this
Court may have also read the Mercer County transcript and
even relied upon it in part, and even the question of whether
its use violates the Defendant’s rights to due process and
confrontation, are of no moment. The Mercer County tran-
script notwithstanding, there existed two (2) distinct, suffi-
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cient and unchallenged bases for revocation. The revocation
was both legally justified and proper, and the Defendant
cannot demonstrate anything to the contrary. This claim
must also fail.

Accordingly, for the above reasons of fact and law, the
judgment of sentence of December 19, 2007, must be
affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: April 27, 2009

1 18 Pa.C.S.A. §3121(c) – CC 200503327
2 18 Pa.C.S.A. §3126(a)(7) – CC 200503327
3 18 Pa.C.S.A. §6301 – 1 count each at CC 200503327 and CC
200503329
4 18 Pa.C.S.A. §3126(a)(7)
5 18 Pa.C.S.A. §4304(a).
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DeLana Lunsford Shaffer v.
Allegheny General Hospital

and
Marianne Iwankonkiw v.

Bethel Park School District
and Nutrition, Inc.

and
George Haburjak and Donna Haburjak v.

JSMS Partners LP, JJK Holdings, Inc., et al.,
Krebs Chrysler-Jeep, Inc., et al.

Misidentified Plaintiff—Amendment of Civil Complaint—
Statute of Limitations—Estoppel by Fraudulent Concealment

In three unrelated cases, the Court addressed the issue
of amendment of a complaint to correctly name the defen-
dant after the plaintiff incorrectly identified the party
which the plaintiff intended to sue. In all three cases, the
court permitted amendment outside of the limitations
period.

1. In the first case, Plaintiff intended to sue her employ-
er, Allegheny Specialty Practice Network, but instead
identified the defendant as Allegheny General Hospital.
Plaintiff worked for her employer for almost four years
and had knowledge of the correct name. In attempting to
amend her complaint to correctly identify the defendant
outside of a statute of limitations, she alleged that
Allegheny General engaged in fraudulent concealment by
requesting additional time to respond to the complaint and
then filing preliminary objections as to damage claims and
pleading deficiencies. Allegheny General argued that
estoppel by fraudulent concealment cannot be raised
where plaintiff actually knew the correct identity of her
employer and where the hospital did nothing to cause her
to misidentify her employer. The court found that all that
is required is evidence to establish that one party actively
misled another party, and permitted the amendment of the
complaint.

2. In the second case, Plaintiff worked as a kitchen
manager and fell while walking into a freezer. Her
attempt to sue the company responsible for custodial and
maintenance repairs misidentified the defendant as
Nutrition, Inc. This defendant notified its liability carrier
who opened a file and communicated with Plaintiff. The
court permitted amendment of the complaint after the
limitations period because fraudulent concealment
applied to the case, since an insurance company whose
insured had no involvement with the incident would not
be expected to communicate on several occasions with
counsel for plaintiff regarding the merits of the claim, to
obtain information from plaintiff regarding the extent of
plaintiff ’s injuries, and to interview plaintiff. There would
be no reason for these additional activities taken by the
insurance company other than to cause plaintiff ’s counsel
to continue to identify the party providing maintenance
services as Nutrition, Inc.

3. In the third case, Plaintiff (husband) fell on business
premises while having his vehicle serviced. He alleged the
fall occurred at Krebs Chrysler-Jeep while, in reality, it
occurred at Krebs Motors North, Inc, d/b/a Krebs Dodge, a
separate corporation sharing common officers. Service of
the complaint was made upon the individual who was pres-

ident of both corporations. The court found that the con-
cealment doctrine applied and allowed amendment of the
complaint outside of the limitations period. At the time the
complaint was served, Krebs Dodge knew that the fall had
occurred at Krebs Dodge as a result of a recorded state-
ment obtained from plaintiff. In addition, the insurance
carrier made a statement in a letter designed to mislead
plaintiffs’ counsel as to the proper defendant. The letter
stated, “Our liability investigation of the facts regarding
the above referenced claim concluded with the determina-
tion that our policyholder is not legally liable for damages
to your client.” The court stated that if the claim was being
denied because the fall occurred at another location, an
insurance company protecting the interests of its insured
would have informed plaintiff ’s counsel of this fact so the
insured would not be sued. Instead, the letter was a
response designed to mislead counsel as to the name of the
proper defendant in order to protect the interests of a relat-
ed company.

(Lynn E. MacBeth)

Christine T. Elzer for DeLana Lunsford Shaffer.
Thomas B. Anderson and John R. Whipkey for Allegheny
General Hospital.
David I. Ainsman for Marianne Iwankonkiw.
Joseph L. Luvara for Bethel Park School District.
Jeffrey C. Catanzarite for Nutrition, Inc.
Richard G. Talarico for George and Donna Haburjak.
Kenneth T. Newman for JSMS Partners LP; JJK Holdings,
Inc., Krebs Chrysler-Jeep, Inc. and Krebs Chrysler-Jeep
Leasing.

Nos. GD 08-018974; GD 08-024628; and AR 08-017514. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Civil Division.

OPINION AND ORDERS OF COURT
Wettick, J., July 22*, 2009—This Opinion and Orders of

Court address motions to amend filed after the statute of
limitations has run in three unrelated cases. In each case,
the plaintiff incorrectly identified the party which the plain-
tiff intended to sue and through an amended complaint
seeks to correctly name the party that allegedly harmed the
plaintiff.

Shaffer v. Allegheny General Hospital (GD08-018974)
In her complaint, plaintiff alleges that she was employed

by Allegheny General Hospital (“Allegheny General”) from
April 2004 until she was discharged on May 14, 2008.

On September 9, 2008, she instituted this lawsuit against
Allegheny General through a two-count complaint. In Count
I, she raises a violation of the Pennsylvania Whistleblower
Law, 43 P.S. §1421 et seq. In Count II, she raises a wrongful
discharge claim based on a violation of public policy.

On January 19, 2009, Allegheny General filed an answer
and new matter in which it alleged that plaintiff was never
employed by Allegheny General; she was instead employed
from April 2004 through May 14, 2008 by Allegheny
Specialty Practice Network (“Allegheny Specialty”).

Plaintiff has filed a motion to amend her complaint to
identify her employer as Allegheny Specialty.

Defendant does not oppose the request to amend as to
Count II which is governed by a two-year limitation period.
However, defendant opposes the amendment as to Count I
which is governed by a six-month statute of limitations.
Defendant relies on Pennsylvania case law holding that a
court shall not permit an amendment adding a new party
after the statute of limitations has run. See, e.g., Fredericks
v. Sophocles, 831 A.2d 147, 150 (Pa.Super. 2003); Ferraro v.
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McCarthy-Pascuzzo, 777 A.2d 1128, 1132 (Pa.Super. 2001).
Plaintiff relies on case law holding that the statute of lim-

itations will be tolled where a defendant (or its agents) has
taken action that caused a plaintiff to continue to misidenti-
fy the proper defendant until after the statute limitations has
expired. See, e.g., Diaz v. Schultz, 841 A.2d 546 (Pa.Super.
2004). In Fine v. Checcio, 870 A.2d 850, 860 (Pa. 2005) (cita-
tions omitted), the Pennsylvania Supreme Court described
the doctrine of fraudulent concealment as follows:

In addition to the discovery rule, the doctrine of
fraudulent concealment serves to toll the run-
ning of the statute of limitations. The doctrine is
based on a theory of estoppel, and provides that
the defendant may not invoke the statute of lim-
itations, if through fraud or concealment, he
causes the plaintiff to relax his vigilance or
deviate from his right of inquiry into the facts.
The doctrine does not require fraud in the
strictest sense encompassing an intent to
deceive, but rather, fraud in the broadest sense,
which includes an unintentional deception. Id.
The plaintiff has the burden of proving fraudu-
lent concealment by clear, precise, and convinc-
ing evidence. While it is for the court to deter-
mine whether an estoppel results from
established facts, it is for the jury to say
whether the remarks that are alleged to consti-
tute the fraud or concealment were made.

Plaintiff ’s contention that Allegheny General acted
deceptively in order that plaintiff would not learn the name
of the proper defendant prior to the expiration of the six-
month statute of limitations governing claims under the
Whistleblower Law is based on the following facts which are
not disputed:1

The action was filed on September 9, 2008. The defendant
was served on September 10, 2008. Pursuant to Pa. R.C.P.
No. 1026(a), defendant’s responsive pleading was due on
September 30, 2008.

Defendant sought, and plaintiff granted, a thirty-day
extension in which to file a responsive pleading. On October
28, 2008, defendant filed preliminary objections in which it
sought to strike the request for punitive damages under the
Whistleblower claim, to strike plaintiff ’s claims for reason-
able attorney fees under her wrongful discharge claim, and
to strike plaintiff ’s request for punitive damages raised in
the wrongful discharge claim. Defendant obtained a
December 4, 2008 argument date. At the December 4, 2008
argument, the court granted in part and denied in part
defendant’s preliminary objections. On January 19, 2009,
defendant filed its answer and new matter, asserting for the
first time that it was not plaintiff ’s employer.

Plaintiff contends that the concealment doctrine applies
because plaintiff had filed her complaint within sufficient
time to obtain an answer that would have informed plaintiff,
prior to the expiration of the statute of limitations, that plain-
tiff was employed by Allegheny Specialty. The only apparent
reason for the request of Allegheny General for an extension
of time in which to file a responsive pleading and its filing of
preliminary objections was to prevent plaintiff from learning
before the expiration of the limitation period (November 11,
2008) that she had sued the wrong entity.

Allegheny General correctly states that plaintiff should
have known that Allegheny Specialty was her employer at
the time plaintiff filed her complaint. Plaintiff had been
working for Allegheny Specialty for almost four years prior
to her discharge. All paperwork between plaintiff and her

employer identified her employer as Allegheny Specialty.
The termination letter was, on Allegheny Specialty letter-
head and expressly stated:

Due to the seriousness of your actions your
employment with Allegheny Specialty Practice
Network is being terminated immediately.
Please return all Allegheny Specialty Practice
Network property, including your employee ID
badge and keys by May 23, 2008 (emphasis
added).

It is Allegheny General’s position that the concealment
doctrine can never apply where plaintiff already knew or
could have readily ascertained the identity of her employer.
According to Allegheny General, a necessary predicate for a
finding of concealment is that the correct identity of the
proper defendant was, in some form or other, concealed from
the eyes of plaintiff. In this case, neither Allegheny General
nor Allegheny Specialty did anything to cause plaintiff to
name Allegheny General as her employer.

As I will discuss, the case law does not support this posi-
tion. The application of the concealment doctrine is not lim-
ited to the situation in which deceptive conduct played a role
in the plaintiff ’s failure to learn the name of the proper
defendant before the complaint was filed. It also applies
where the plaintiff has mistakenly identified the defendant
and this defendant engages in deceptive practices which
interfere with the plaintiff ’s learning of its mistake prior to
the expiration of the statute of limitations.

Plaintiff served Allegheny General almost two months
before expiration of the six-month statute of limitations. A
misidentified defendant, who does not advise the plaintiff
that she has sued the wrong party, should not be seeking a
thirty-day extension for filing a responsive pleading. Under
the Rules of Professionalism that are generally honored by
parties litigating in this Common Pleas Court, counsel is
expected to grant requests for extensions of time (see, e.g.,
Rule 6 of the Pennsylvania Bar Association Rules for
Professionalism which provides for attorneys to “[g]rant
extensions of time when they are reasonable and when they
will not have a material, adverse effect on [the] client’s
interests”2). An underlying foundation of these Rules of
Professionalism encouraging attorneys to grant extensions
of time is that the party seeking an extension will not be
using the extension as a tactic to prevent the plaintiff from
learning the proper name of the defendant prior to the expi-
ration of the statute of limitations.

Also, a misidentified defendant who will never be
addressing the merits of a plaintiff ’s claim should not be fil-
ing preliminary objections as to damage claims and pleading
deficiencies. It is a misuse of judicial resources and the
resources of the other litigants for this court to address
claims in the complaint raised by a defendant who should not
have been sued and very likely would have been voluntarily
dismissed from the case simply by notifying the plaintiff ’s
counsel that counsel sued the wrong party. See Pa. R.C.P. No.
1023.1(c).

Our Rules of Civil Procedure require a responsive plead-
ing to a complaint to be filed within twenty days of service
(Pa. R.C.P. No. 1026), and for specific denials in an answer to
the complaint. One purpose of these rules is to allow a plain-
tiff to learn from the party that it has sued whether this, in
fact, is the party that should have been sued. In order that
this purpose is not undermined, the concealment doctrine
will apply where the Rules of Civil Procedure have been
manipulated in a fashion that delays the filing of the answer
until the statute has run.

This case is governed by Lafferty v. Allan Wexler Agency,
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Inc., 574 A.2d 671 (Pa.Super. 1990). In that case, the plain-
tiff filed a complaint alleging that the owner of the premis-
es on which the accident occurred was liable for her
injuries. Id. at 672. The plaintiff named Wexler Agency as
the owner. Wexler Agency filed preliminary objections rais-
ing a failure to establish an inference of negligence or to
allege that Wexler Agency had knowledge of any defective
condition. After the court granted the preliminary objec-
tions, the plaintiff filed an amended complaint. Wexler
Agency responded with new preliminary objections raising
similar issues. The trial court sustained the preliminary
objections. Id.

Thereafter, one month after the statute of limitations had
run, the plaintiff filed a second amended complaint. Wexler
Agency then filed an answer in which it denied ownership or
control. Id.

The Superior Court ruled that the trial court had improp-
erly denied the plaintiff ’s request to amend the complaint to
name a new defendant:

While based upon this record we cannot discern
whether the Wexler Agency intentionally con-
cealed the identity of the owner of the premises
at issue, this need not be established.
DeRugeriis, supra. See also McNair v. Weikers,
300 Pa.Super. 379, 387-88, 446 A.2d 905, 909
(1982) (proof of intentional concealment not
required). All that is required is that the evi-
dence establish that one party actively misled
another party. Peaceman, supra; DeRugeriis,
supra. The evidence clearly establishes, even
more clearly than was the case in Peaceman,
that the Wexler Agency actively misled Lafferty
regarding the identity of the proper defendant.
The Preliminary Objections filed by the Wexler
Agency attacked only the substance of the liti-
gation. It was not until the Wexler Agency filed
its Answer, New Matter and Counterclaim, two
months after the expiration of the statute of lim-
itations, that it first articulated that it was not
the owner of the premises. 574 A.2d at 675.

Lafferty relied on Peaceman v. Tedesco, 414 A.2d 1119
(Pa.Cmwlth. 1980), which it described as factually analo-
gous. In that case, the plaintiffs commenced a malpractice
action against a number of healthcare providers including
the surgeon who operated on the plaintiff-wife. The sur-
geon was identified in the complaint as Edwin W.
Shearburn, III, M.D.

Edwin W. Shearburn, III, was a resident at the hospital
where the surgery was performed. His father, Edwin W.
Shearburn, Jr., was the surgeon. An attorney entered an
appearance on behalf of Edwin W. Shearburn, III, and filed
an answer about ten months before the statute of limitations
ran on the plaintiffs’ claims. In the answer, the defendant
denied that he “performed the surgery as alleged,” or that he
“performed any of the acts averred” and that “he did not
make any warranties as averred.” Five weeks after the
statute of limitations ran, Edwin W. Shearburn, III, moved
for summary judgment alleging that it was his father, Edwin
W. Shearburn, Jr., who had performed the surgery and that
he (Edwin W. Shearburn, III) did not participate in the care
of the plaintiff-wife until after the operation had been per-
formed by his father.

The plaintiffs moved to change the name of the defendant
from Edwin W. Shearburn, III, to Edwin W. Shearburn, Jr.
The Commonwealth Court, finding there was active conceal-
ment; ruled that the amendment should be permitted. The

Court stated that the manner in which Edwin W. Shearburn,
III, answered the complaint was susceptible to a reading that
the surgery was performed by the pleader but not as alleged
and that warranties were made by the pleader but not as
averred, rather than as a denial that the pleader had per-
formed the surgery or made the warranties.

Allegheny General contends that Lafferty is no longer
good law because of a 2001 ruling of the Pennsylvania
Superior Court in Ferraro v. McCarthy-Pascuzzo, supra, 777
A.2d at 1132-33. In that case, the Court, without citing
Lafferty, Peaceman, or any other case law, in connection
with its ruling described below, rejected the argument that
the concealment doctrine should apply where counsel for the
defendant obtained additional time for filing a complaint
which resulted in an answer not being filed until after the
expiration of the statute of limitations:

The Ferraros alternatively contend that their
counsel granted McCarthy-Pascuzzo an exten-
sion of time to file an answer even though her
counsel knew of the misidentification and
knew the extension meant that Ferraro would
not be informed of his error until after the
expiration of the statute of limitations. We see
no evidence of record to support this assertion
that this was counsel’s motivation in seeking
the extension which she did upon entering the
case. Moreover, this contention does not alter
the inescapable fact that the Ferraros had
ample time and means to ascertain the proper
identity of the driver prior to the expiration of
the statute of limitations and to properly name
Mr. Pascuzzo as the defendant in the com-
plaint. The Ferraros were on notice as to the
identity of the driver, and they failed to use
reasonable diligence in correctly naming the
defendant in the complaint. Thus, the Trial
Court did not abuse its discretion in refusing to
allow them to amend their complaint. The
entry of summary judgment was therefore also
proper since Mrs. McCarthy-Pascuzzo was not
the proper party to be sued, and the statute of
limitations had run before Mr. Pascuzzo could
be added as a defendant. Finn v. Dugan, 260
Pa.Super. 367, 394 A.2d 595, 597 (1978). 777
A.2d at 1136.

Subsequent case law shows that the concealment doctrine
is governed by Lafferty, rather than Ferraro. See Blaine v.
York Financial Corp., 847 A.2d 727, 730 (Pa.Super. 2004), and
Diaz v. Schultz, supra, 841 A.2d 546.

Also, in Ferraro, the Court said the record did not sup-
port the assertion that counsel sought an extension in order
to prevent the plaintiff from learning of the misidentifica-
tion. In the present case, I have found that the evidence will
support a finding that Allegheny General’s counsel took
actions designed to prevent plaintiff from learning that she
had sued the wrong party prior to the expiration of the
statute of limitations.

Because I find that the only explanation for Allegheny
General’s behavior is that it sought to prevent plaintiff from
naming a related corporation Allegheny Specialty as a defen-
dant prior to the expiration of the statute of limitations, I will
grant plaintiff ’s motion to amend.

Iwankonkiw v. Bethel Park School District
and Nutrition, Inc. (GD08-024628)

On December 11, 2006, plaintiff, while working as a
kitchen manager, fell while walking into a freezer. She sued
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both the Bethel Park School District (“School District”) and
Nutrition, Inc., which she identified as the entity hired by the
School District to make custodial and maintenance repairs
within the school, including the condenser unit inside the
freezer. The complaint was filed shortly before the expira-
tion of the statute of limitations, and service was not made on
Nutrition until after the statute had expired.

Nutrition filed an answer which alleged that Nutrition
was only a food service provider and its contract with the
School District had expired before the date of the incident.
It had never been hired by the School District to make cus-
todial and maintenance repairs. The School District also
filed an answer setting forth the same facts. The School
District’s answer averred that pursuant to a contract with
the School District, Facilities Maintenance Systems, Inc.
(“FMS”), a subsidiary or affiliated business entity with
Nutrition, had a contract with the School District for main-
tenance of the school, including the freezer in question. The
School District also fled a complaint joining FMS as an addi-
tional defendant.

Upon receipt of the answers of the School District and
Nutrition and the complaint of Bethel Park to join FMS as an
additional defendant, plaintiff filed a motion to amend the
complaint to name FMS as a defendant.

Plaintiff relies on the concealment doctrine to support
her request to name FMS as a defendant. Nutrition contends
that the facts upon which plaintiff relies do not serve as a
basis for invoking the concealment doctrine.

On March 26, 2007, plaintiff ’s counsel sent a letter to
Nutrition stating that he had been retained by plaintiff to
represent her interests in the December 11, 2006 accident.
The letter requested that Nutrition refer the letter to
Nutrition’s liability insurance carrier so that it may contact
counsel. By the end of March 2007, Nutrition’s insurance
carrier (“Motorist”) had opened a file.3 A March 26, 2007
notation in the file states that plaintiff used to be employed
by Nutrition. Nutrition lost the food service account with the
School District on July 1, 2006. Plaintiff now works for a
competitor which won the food service contract. The School
District has a janitorial contract with FMS, and it has no
relationship with Nutrition.

On April 27, 2007, Nutrition sent a letter to plaintiff ’s
counsel stating that Motorist had received the letter of rep-
resentation and was still conducting an investigation into the
circumstances surrounding this accident. The letter identi-
fied the insured as Nutrition, Inc., et al.

Thereafter, plaintiff ’s counsel supplied information
requested by Motorist, communicated with Motorist, and
allowed an adjustor from Motorist to meet with plaintiff on
August 8, 2007.

I find that the concealment doctrine applies because an
insurance company whose insured had no involvement
with the incident would not be expected to communicate
on several occasions with counsel for plaintiff regarding
the merits of the claim, to obtain information from plain-
tiff regarding the extent of plaintiff ’s injuries, and to inter-
view plaintiff. To the contrary, an insurance company pro-
tecting the interests of its insured would be expected to
avoid litigation by promptly advising counsel for the
injured party that Nutrition was not providing any servic-
es to the School District at the time of the incident. There
is no reason for these additional activities taken by the
insurance company other than to cause plaintiff ’s counsel
to continue to identify the party providing maintenance
services as Nutrition.

Nutrition/FMS contend that this litigation is governed by
Lange v. Burd, 800 A.2d 336 (Pa.Super. 2002). In that case, on
June 20, 1996, the plaintiff and Donald Burd were involved

in an auto accident. Id. at 338. Mr. Burd died on December
18, 1996. On June 5, 1998, the plaintiffs instituted this action
against Mr. Burd unaware that he had died a year and a half
earlier. Id.

The plaintiffs asserted that the insurance adjustor from
Mr. Burd’s insurance carrier concealed his death so that the
statute of limitations would run. Id. at 339. They based this
contention on two letters written by the insurance carrier
prior to the expiration of the statute of limitations. Both let-
ters contained a heading stating Our Insured: Donald Burd.
Id. The Court rejected the argument that these letters consti-
tuted affirmative independent acts of concealment. The
Court, citing Montanya v. McGonegal, 757 A.2d 947
(Pa.Super. 2000), stated that the plaintiffs’ assumption that
the decedent was alive based on this language was unreason-
able. Id. at 339-40.

Lange does not apply. In this case, it was reasonable for
plaintiff ’s counsel to believe that Nutrition was the proper
defendant because of the involvement of the insurance car-
rier in negotiations with plaintiff ’s counsel. See Blaine v.
York Financial Corp., supra, 847 A.2d at 730:

In this case, York Financial Corporation admits
that Chubb’s employees acting on its behalf
knew that York Financial Corporation was not a
proper defendant when they engaged in negoti-
ations with the Blaines. We can ascertain no
other reason for these negotiations, undertaken
on behalf of York Financial Corporation, other
than to mislead the Blaines as to the identity of
the proper defendant in this matter…[t]hat
Chubb did not inform the Blaines that its
insured, York Financial Corporation, was not
the owner leads to the conclusion that Chubb
had ulterior motives in its communications with
the Blaines.

For these reasons, I will grant plaintiff ’s motion to
amend.

Haburjak v. JSMS Partners LP, et al. (AR08-017514)
This lawsuit arises out of a February 8, 2007 incident in

which plaintiff-husband fell on business premises while hav-
ing his vehicle serviced. The complaint alleged that the fall
occurred at Krebs Chrysler-Jeep located at 1015 William
Flynn Highway, Glenshaw, where the plaintiff-husband was
an invitee. After the statute of limitations had run, defen-
dants filed an answer stating that plaintiff-husband’s acci-
dent did not occur at Krebs Chrysler-Jeep.

Plaintiffs seek to file an amended complaint alleging that
plaintiff-husband’s fall occurred at Krebs Motors North, Inc.
d/b/a Krebs Dodge.4 Defendants oppose the amendment on
the ground that plaintiffs are seeking to add a new party
after the statute of limitations has run. Plaintiffs, on the
other hand, contend that the amendment is governed (i) by
the case law allowing a plaintiff, after the statute of limita-
tions has run, to correct the identity of the party whom the
plaintiff has already sued, and (ii) by the case law governing
the concealment doctrine.

In this case, service was made on James Krebs who is the
president of both Krebs Chrysler-Jeep, Inc. and Krebs
Dodge. Thus, service made on Mr. Krebs would be good
service on Krebs Dodge.

Since personal service on Mr. Krebs is good service on
Krebs Dodge, plaintiffs contend that this case is governed by
Clark v. Wakefern Food Corp., 910 A.2d 715 (Pa.Super. 2006).
In Clark, the plaintiff fell on snow and ice outside the
entrance to a Shop Rite supermarket at 310 West Chelten
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Avenue. Id. at 717. The plaintiff sued Wakefern Food Corp.
t/a Shop Rite #411. The complaint was served on the person
in charge of the store where the fall took place. It turned out
that the Shop Rite was not owned by Wakefern Food Corp.
but, instead, by an entirely different identity. Id.

After the statute of limitations had run, the plaintiff filed
a motion to amend the complaint to correctly identify the
owner of the store. The trial court denied the motion to
amend, and the Superior Court reversed. Id. at 716-17.

The Court stated that the issue before it was whether “the
motion to amend the complaint is to correct the name of a
party or to bring a new party that is separate from the party
named.” Id. at 717. It concluded that the plaintiff was only
correcting the name of the defendant because through the
amendment the plaintiffs sought to reach the assets of the
store where the fall occurred and the service that was made
was good service on the owner of the store where the fall
occurred. Id. at 718.

Plaintiffs contend that Clark applies to the present case
because in this case through the amended complaint,
plaintiffs are seeking to reach the assets of the dealership
where the fall occurred, and service on Mr. Krebs is prop-
er service on the corporation owning the property where
the fall occurred. However, in Clark, the complaint cor-
rectly identified the location where the plaintiff fell and in
the present case plaintiffs misidentified the location.
Plaintiffs contend that this is a distinction without a differ-
ence because plaintiffs are seeking to recover from the
entity where the fall occurred and it served the president
of the entity. Defendants rely on Fredericks v. Sophocles,
supra, 831 A.2d 147. However, in Fredericks, the Court did
not address the issue of whether a plaintiff is only correct-
ing the name of the defendant when service of the original
complaint was good service on the party the plaintiff seeks
to name.

I need not decide the reach of the Superior Court’s rul-
ing in Clark, because plaintiffs correctly state that the con-
cealment doctrine applies. At the time the complaint was
served, Krebs Dodge knew that the fall had occurred at
Krebs Dodge as a result of a July 3, 2007 recorded state-
ment that defendants’ insurance carrier had obtained from
plaintiff-husband. In addition, a November 26, 2007 letter
from the adjustor for the insurance company contained an
incomplete response designed to mislead plaintiffs’ counsel
as to the proper defendant. In this letter, the insurance car-
rier stated: “Our liability investigation of the facts regard-
ing the above referenced claim concluded with the determi-
nation that our policyholder is not legally liable for damages
to your client.” Exhibit 4 to Plaintiffs’ Motion to Substitute
Parties. This response is similar to the answer filed by the
defendant in Peaceman v. Tedesco, supra, 414 A.2d 1119. If
the claim was being denied because the fall occurred at
another location, an insurance company protecting the
interests of its insured would have informed a plaintiff ’s
counsel of this fact so the insured would not be sued.
Instead, the November 26, 2007 letter was a response
designed to mislead plaintiffs’ counsel as to the name of the
proper defendant in order to protect the interests of a relat-
ed company—Krebs Dodge.

For these reasons, I will grant plaintiffs’ motion to amend5

and deny defendants’ motion for summary judgment.

SUMMARY
The applicability of the concealment doctrine frequently

arises in connection with dealings between attorneys and
between attorneys and insurance adjustors. These dealings
should be based on standards of fair dealing and good faith.
While these standards do not require a participant to volun-

tarily disclose relevant information, they do prohibit conduct
that is designed to mislead or to otherwise cause a partici-
pant to relax his or her vigilance.

Conduct which violates the standards of fair dealing
and good faith includes: making a request to an opposing
party to grant an extension where the requesting party
knows that the opposing party would never do so if this
party knew why the requesting party was seeking a contin-
uance; filing legal papers and seeking judicial rulings that
are unnecessary to protect the interests of the client; and
engaging in negotiations on behalf of a party that has no
responsibility for the plaintiff ’s injuries in an effort to con-
ceal the identity of the party who may be responsible for
the plaintiff ’s injuries.

With respect to dealings between attorneys and between
attorneys and insurance adjustors, the scope of the conceal-
ment doctrine should be based on standards of fair dealing
and good faith in order that (i) a participant whose conduct
falls below the standards of fair dealing and good faith will
not benefit from his or her misconduct and (ii) relief will
not be provided where a party seeks to base the conceal-
ment doctrine solely on a failure to voluntarily furnish
information.

ORDER OF COURT
On this 22nd day of July, 2009, it is hereby ORDERED that

plaintiff ’s Motion to Amend her complaint is granted and an
amended complaint may be filed within twenty (20) days.

BY THE COURT:
/s/Wettick, J.

ORDER OF COURT
On this 22nd day of July, 2009, it is hereby ORDERED

that:

(1) plaintiff ’s Motion to Amend Complaint is
granted; and

(2) plaintiff may file an amended complaint
within twenty (20) days.

BY THE COURT:
/s/Wettick, J.

ORDER OF COURT
On this 22nd day of July 2009, it is hereby ORDERED

that plaintiffs’ Motion, for Leave to Substitute Parties is
granted, and plaintiffs may file an amended complaint with-
in twenty (20) days. Defendants’ Motion for Summary
Judgment is denied.

BY THE COURT:
/s/Wettick, J.

1 A court should not grant a motion to amend to add a new
party after the statue of limitations has run based on the
discovery rule or the concealment doctrine unless the
plaintiff ’s motion to amend includes allegations that, if
established, will support the application of one or both of
these doctrines to toll the statute of limitations. The court
should base its decision as to whether to allow the amend-
ment on the sufficiency of the allegations. A defendant
will have the opportunity to challenge these allegations at
a later stage of the proceedings (summary judgment or
trial) by raising the statute of limitations as a defense in
new matter.
2 See Attachment 1.
3 Nutrition and FMS are related companies. Nutrition and FMS
have the same registered office address and officers. Motorist
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Insurance Company insures both Nutrition and FMS.
4 Krebs Dodge and Krebs Chrysler-Jeep are separate corpo-
rations sharing common officers.
5 Plaintiff captioned its motion as a Motion to Substitute
Parties.

ATTACHMENT 1
Professionalism Committee—Working Rules

PUBLIC RESOURCES

1. Treat with civility the lawyers, clients, oppos-
ing parties, the Court, and all the officials with
whom we work. Professional courtesy is com-
patible with vigorous advocacy and zealous rep-
resentation.

2. Communications are life lines. Keep the lines
open. Telephone calls and correspondence are a
two-way channel; respond to them promptly.

3. Respect other lawyers' schedules as your
own. Seek agreement on meetings, depositions,
hearings and trial dates. A reasonable request
for a scheduling accommodation should never
be unreasonably refused.

4. Be punctual in appointments, communica-
tions and in honoring scheduled appearances.
Neglect and tardiness are demeaning to others
and to the judicial system.

5. Procedural rules are necessary to judicial
order and decorum. Be mindful that plead-
ings, discovery processes and motions cost
time and money. They should not be heed-
lessly used. If an adversary is entitled to
something, provide it without unnecessary
formalities.

6. Grant extensions of time when they are rea-
sonable and when they will not have a material,
adverse effect on your client's interest.

7. Resolve differences through negotiation,
expeditiously and without needless expense.

8. Enjoy what you are doing and the company
you keep. You and the world will be better for it.

Beyond all this, the respect of our peers and the
society which we serve is the ultimate measure of responsi-
ble professional conduct.

I hereby endorse the PBA Working Rules for
Professionalism.

Signature  _____________________________________________

Date  __________________________________________________

Attorney ID Number  __________________________________

Firm/Office  ___________________________________________

Address _______________________________________________

Are you a PBA Member?      yes    no

http://www.pabar.org/public/committees/proflism/about/
pbaworkingrules.asp

National Rifle Association,
Shawn Lupka, Curtis Reese,

Richard Haid and Jeffrey Armstrong v.
City of Pittsburgh, et al.

Uniform Firearms Act 18 Pa.C.S. §6120—City of Pittsburgh
Ordinance No. 2008-0831—Standing to Challenge Legality
of City Ordinance

Plaintiffs challenged city ordinance imposing a penalty of
fine and imprisonment for failure to report a firearm that is
lost or stolen within 24 hours after discovery of the loss or
theft. The challenge was based on the state Uniform
Firearms Act prohibiting local governments from regulating
firearms. The court found that Plaintiffs lacked standing to
challenge the ordinance because they have not been and may
never be charged with violating the ordinance, and a court
may only intervene where there is actual harm to plaintiffs.
Plaintiffs argued that one of them had actually lost a firearm.
The court ruled that the question was not justiciable and was
governed by Cherry v. City of Philadelphia, 692 A.2d 1082
(Pa. 1997), in which the Supreme Court of Pennsylvania
ruled that an attorney whose office was outside of
Philadelphia who failed to pay taxes and had been notified
by the city, could not challenge the tax ordinance because he
had not been harmed because no steps were taken by the city
to collect the taxes or enforce the ordinance.

(Lynn E. MacBeth)

Daniel C. Lawson, Meghan E. Jones-Rolla, and James D.
Miller for Plaintiffs.
George R. Specter and John F. Doherty for City of Pittsburgh.

No. GD 09-007912. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., July 21, 2009—The preliminary objections of

defendants (“Pittsburgh”) seeking dismissal of plaintiffs’
complaint on the ground of a lack of standing are the subject
of this Opinion and Order of Court.

Plaintiffs instituted these proceedings through a
Complaint for Declaratory Judgment and Injunctive
Relief. The complaint alleges that plaintiff National Rifle
Association is a 501(C)(4) corporation which members
include residents of Pittsburgh. It supports the right of its
members, as secured by the United States Constitution
and the Constitution of the Commonwealth of
Pennsylvania, to keep and bear arms and it promotes
firearm ownership rights.

The other plaintiffs are four residents of the City of
Pittsburgh. Each alleges that he owns firearms and has a
concealed carry permit for his firearms issued by the
Commonwealth of Pennsylvania. Each alleges that he carries
firearms for personal protection. Three of the four individ-
ual plaintiffs allege that they live in an area where residen-
tial burglaries are common. One of the individual plaintiffs
alleges that a firearm belonging to him was stolen.1 None of
the defendants has alleged that he would not report the theft
or loss of a firearm to law enforcement officials.

This litigation arises out of an Ordinance (“Reporting
Ordinance”) enacted by the Council of the City of Pittsburgh
(Ordinance No. 2008-0831) in December 2008. The
Ordinance provides that “[n]o person who is the owner of a
firearm that is lost or stolen shall fail to report the loss or
theft to an appropriate local law enforcement official within
24 hours after discovery of the loss or theft.”

The penalty provision for failure to report a firearm that
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is lost or stolen within 24 hours after discovery of the loss or
theft reads as follows:

624.03 Penalty

1. Any person who violates Section 623.01:

a. For the first violation such person shall be
subject to a fine of not more than $500.

b. For the second and subsequent violations
thereafter such person shall be subject to a fine of
not more than $1000, or imprisonment for not more
than 90 days, or both.

Plaintiffs are requesting this court to declare that the City
of Pittsburgh had no authority to enact this Reporting
Ordinance and to enjoin the City from enforcing the
Ordinance.

Plaintiffs seek this relief on the ground that the Uniform
Firearms Act enacted by the Pennsylvania General
Assembly preempts all local rules and ordinances concern-
ing the regulation of firearms. Plaintiffs correctly state that
the General Assembly may enact legislation which pro-
hibits local governments, including the City of Pittsburgh,
from enacting laws concerning firearms. It is plaintiffs’
position that the General Assembly did so through §6120 of
the Uniform Firearms Act, 18 Pa.C.S. §6120, which reads as
follows:

No county, municipality or township may in any
manner regulate the lawful ownership, possession,
transfer or transportation of firearms, ammunition
or ammunition components when carried or trans-
ported for purposes not prohibited by the laws of
this Commonwealth.

The City of Pittsburgh takes the opposite position that
this Reporting Ordinance does not conflict with any state
laws; the reporting of lost or stolen firearms is a matter that
cities are permitted to regulate.

The preliminary objections of the City of Pittsburgh seek-
ing dismissal of this lawsuit are not based on its claim that
City Council had the authority to promulgate the Reporting
Ordinance and that plaintiffs are misreading state law.
Instead, it is Pittsburgh’s position that this court is barred
from considering the merits of the dispute over whether
Pittsburgh had authority to adopt the Reporting Ordinance
because plaintiffs lack standing to contest the legality of the
Ordinance.

The principle underlying the defense of a lack of standing
is that persons cannot ask courts to consider the legality of
laws promulgated by elected bodies simply because they dis-
agree with these laws. Courts may be involved only when a
ruling on the legality of a law is necessary to protect the
interests of persons who are actually being harmed by a law
that may be illegal. Furthermore, the lawsuit must be
brought by the persons who are actually being harmed.

An easy example: Assume this lawsuit is brought in the
Allegheny County Common Pleas Court by a California resi-
dent. She alleges that she owns firearms; she has applied for
a job with Google; and if she gets the job, she may be
assigned to Google’s Pittsburgh Office, in which event she
will relocate to Pittsburgh. If she relocates to Pittsburgh, her
firearms may be stolen; she may forget to report the theft
within 24 hours after discovery of the theft; and she may be
prosecuted for failure to report.

This plaintiff ’s lawsuit will be dismissed on the ground of
a lack of standing. In all likelihood, she is never going to be
harmed by the Reporting Ordinance and courts may not con-
sider requests to invalidate laws in the absence of actual

harm to the person bringing the lawsuit.
The present case differs from the hypothetical suit

brought by the California resident. Plaintiffs are gun owners
who live in the City of Pittsburgh; so, in comparison to the
California resident, it is more likely that they will be harmed
by the Ordinance. But the likelihood of harm is still very
remote: this would require that their firearms be lost or
stolen, they fail to report once they are aware of the theft or
loss, and a decision is made by law enforcement officials to
proceed against these persons who do not appear to be traf-
fickers of firearms.

This case is governed by the June 18, 2009 ruling of the
Pennsylvania Commonwealth Court in National Rifle Ass’n v.
City of Philadelphia, No. 1305 C.D. 2005, 2009 WL1692390
(Pa.Cmwlth. 6/18/09), which considered an almost identical
fact situation. In that case, the National Rifle Association and
gun owners challenged five ordinances relating to firearms
promulgated by the City of Philadelphia. The ordinance rel-
evant to this litigation required gun owners to report their
lost or stolen firearms to law enforcement officials within
twenty-four hours after discovery of the loss or theft. The
trial court judge (Judge Jane Cutler Greenspan)2 dismissed
the challenges to this ordinance on the ground that the plain-
tiffs lacked standing. The Commonwealth Court’s Opinion
adopted the portion of the Opinion of Judge Greenspan dis-
missing the challenge for lack of standing. The
Commonwealth Court stated, slip op. at 6 (footnote omitted):

Because we agree with the trial court’s determina-
tion that the Plaintiffs failed to establish any injury
sufficient to confer standing with respect to these
three Ordinances, we affirm and adopt that portion
of the opinion of then Judge Jane Cutler
Greenspan, entered in National Rifle Association v.
City of Philadelphia, (April Term, 2008, No. 1472,
filed June 30, 2008).

The portion of Judge Greenspan’s Opinion which the
Commonwealth Court adopted stated that “[t]o sustain an
action under the [Declaratory Judgment Act], a plaintiff
must demonstrate ‘actual controversy indicating imminent
and inevitable litigation, and a direct, substantial and pres-
ent interest.’ Stilp v. Commonwealth, 910 A.2d 175, 782 (Pa.
Commw. Ct. 2006) (citation omitted).” NRA v. Philadelphia,
supra, slip. op. at 3 (C.P. Phila. 6/30/08). She cited case law
holding that the plaintiffs cannot rest on a potential harm,
they must describe an actual harm, citing Pennsylvania
State Lodge v. Commonwealth, 909 A.2d 413 (Pa.Cmwlth.
2006). They must have a substantial, direct, and immediate
interest in the subject matter of the litigation, citing In re:
Hickson, 821 A.2d 1238 (Pa. 2003). NRA v. Philadelphia,
supra, slip op. at 10. Requests for declaratory or injunctive
relief are not appropriate where courts are asked to deter-
mine rights in anticipation of events which may never occur.
A challenge by a litigant who cannot allege actual harm
would require this court to render an advisory decision as to
the validity of the Ordinance. Id., slip op. at 10-11.

Judge Greenspan ruled that the plaintiffs had failed to
establish the type of injury required to confer standing to
challenge Philadelphia’s Reporting Ordinance because the
fact that any one of these plaintiffs may lose a gun or have a
gun stolen from his possession in the future is too remote and
too speculative. Id., slip op. at 12.

Plaintiffs seek to distinguish this case from the
Commonwealth Court and Greenspan rulings on the ground
that in the present case one of the plaintiffs had a firearm
stolen. However, I fail to see how this shows that there is a
significant likelihood that this plaintiff will have another
firearm stolen, will fail to report the theft and will be prose-
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cuted for his failure to report.3

In summary, any person who is being prosecuted under
this Reporting Ordinance may raise the argument that plain-
tiffs seek to raise in this litigation, namely that Pittsburgh
did not have authority to enact this Ordinance. But a chal-
lenge by persons who have not been and may never be
charged with violating the Reporting Ordinance will not be
considered because a court may intervene only where there
is actual harm.

In Cherry v. City of Philadelphia, 692 A.2d 1082 (Pa.
1997), an attorney whose office was located outside of
Philadelphia challenged the legality of a provision in the
Philadelphia Code requiring all nonresidents to obtain a
business privilege license and to pay an annual City tax on
the profits they earned as a result of doing business in
Philadelphia. The plaintiff had failed to pay taxes on legal
work conducted in Philadelphia or to obtain a business priv-
ilege license and Philadelphia had notified him that he was
in violation of the tax and license provisions of the
Philadelphia Code.

The Pennsylvania Supreme Court upheld the lower
court’s dismissal of the lawsuit on the ground that the plain-
tiff-attorney had not yet been harmed by the Code provisions
that he was challenging:

This Court need not reach the constitutional
issue raised by appellant because his claim is
not justiciable. Because appellant filed his
declaratory judgment action before the City
took any steps to assess or collect taxes or
enforce the license provision, there is no actual
controversy. Appellant has not suffered any
damage nor is there an actual potential for dam-
age as a result of the City’s letter to him notify-
ing him of his violations. Where no actual con-
troversy exists, a claim is not justiciable and a
declaratory judgment action cannot be main-
tained. See Gulnac v. South Butler County
School District, 526 Pa. 483, 488, 587 A.2d 699,
701 (1991) (“Only where there is a real contro-
versy may a party obtain a declaratory judg-
ment”); Zinc Corp. of America v. Department of
Environmental Resources, 145 Pa. Commw. 363,
361-68, 603 A.2d 288, 290-91 (1992), aft’d with-
out op., 533 Pa. 319, 623 A.2d 321 (1993)
(declaratory judgment action seeking pre-
enforcement review of environmental regula-
tion does not present justiciable issue);
Allegheny County Constables Association v.
O’Malley, 108 Pa. Commw. 1, 5-6, 528 A.2d 716,
718 (1987) (declaratory judgment is not appro-
priate to determine rights in anticipation of
events that may never occur; generally, the
presence of an actual controversy is required).
692 A.2d at 1085.

The Pennsylvania Supreme Court’s ruling in Cherry gov-
erns this litigation because it was far more likely that the
Philadelphia Code provisions would be enforced against the
plaintiff-attorney in Cherry as compared to the likelihood
that plaintiffs in this case will ever be charged with violating
the Reporting Ordinance.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 21st day of July, 2009, it is hereby ORDERED

that defendants’ preliminary objections are sustained, and
plaintiffs’ complaint is dismissed on the ground of a lack of
standing.

BY THE COURT:
/s/Wettick, J.

1 He has not alleged that the theft occurred after the enact-
ment of Ordinance No. 2008
2 The Honorable Jane Cutler Greenspan is currently a
Justice of the Pennsylvania Supreme Court.
3 Plaintiffs also seek to distinguish Judge Greenspan’s ruling
on the ground that she held a hearing before making her rul-
ings. However, in making my ruling, I assume that the facts
alleged in plaintiffs’ complaint are true and correct.

Allegheny Specialty Practice Network and
The West Penn Allegheny Health System v.

Joseph J. Colella, M.D.
Preliminary Injunctive Relief—Employment Agreement—
Non-Competition Restrictive Covenants

1. Moving party must establish all six essential pre-requi-
sites to obtain preliminary injunctive relief.

2. Restrictive covenants not to compete are enforceable if
the restrictive covenants are ancillary to employment,
enforcement of the restrictive covenants is reasonably nec-
essary to protect legitimate business interests and the geo-
graphic and temporal limitations of the restrictive covenants
are reasonable.

(Meg L. Burkardt)

Joseph Leibowicz and Matthew J. Fader for Plaintiffs.
David J. Porter and Brendan G. Stuhan for Defendant.

GD 09-006813. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM

INTRODUCTION
Ward, J., June 9, 2009—Plaintiffs, Allegheny Specialty

Practice Network (“ASPN”) and The West Penn Allegheny
Health System (“WPAHS”), have filed the above captioned
action against Defendant, Joseph J. Colella, M.D. (“Dr.
Colella”). On April 7, 2009, ASPN presented its Motion for
Special Injunction to the Court. ASPN sought immediate
injunctive relief enjoining Dr. Colella from providing med-
ical services for any hospital outside the WPAHS system for
two years. When ASPN presented this Motion, the parties
agreed to the entry of a Consent Order (“Consent Order”)
under which Dr. Colella would be temporarily allowed to
practice medicine at Magee-Women’s Hospital, a hospital
outside the WPAHS system, and be employed by University
of Pittsburgh Physicians (“UPP”), a subsidiary of University
of Pittsburgh Medical Center (“UPMC”). During the term of
the Consent Order, Dr. Colella agreed not to provide servic-
es to patients he had served while at ASPN or who had been
referred to him by a WPAHS physician.

On April 17, 2009, ASPN moved for leave to amend its
Complaint, primarily for the purpose of adding WPAHS as
an additional plaintiff. In the First Amended Verified
Complaint, Plaintiffs, ASPN and WPAHS, allege that
WPAHS is an intended beneficiary of the Employment
Agreement between ASPN and Dr. Colella (“Employment
Agreement”). In their Amended Motion for Preliminary
Injunction, Plaintiffs seek the same injunctive relief that



august 28 ,  2009 page 371Supplement to The Lawyers Journal

ASPN had sought, namely enforcement of the non-competi-
tion restrictive covenant under the Employment Agreement.
Also, Plaintiffs allege that Dr. Colella exploited confidential
information, while still employed by Plaintiffs, by: (a)
removing without Plaintiffs’ knowledge or permission confi-
dential patient lists with the intent of soliciting those patients
to follow him to UPMC; (b) attempting to solicit and recruit
key employees of Plaintiffs to UPMC; and (c) engaging in
activities that were competitive with Plaintiffs, all of which
demonstrated the need to protect Plaintiffs’ interests by
enforcing the non-competition restrictive covenant.

On April 30, 2009, the Court held the hearing on
Plaintiffs’ Amended Motion for Preliminary Injunction. The
preliminary injunction hearing was transcribed to create the
notes of transcript of the courtroom proceedings
(“Transcript”). Plaintiffs elicited testimony from Dr. Colella,
Kim Sperring, Jeffrey Bushong, Debbie Auth and Dawn
Gideon, Esq. Defendant elicited testimony from Dr. Colella,
Ed Kabala, Esq., Dana Macklin, Dr. David Medich, Janet
Troff, Dr. Marshall Webster and Suzie Mercadante. At the
conclusion of the April 30, 2009 hearing, the parties agreed
to have the Consent Order remain in place until further
Order of Court.

Based upon the testimony and evidence presented at the
preliminary injunction hearing and pre-hearing depositions,
along with the respective exhibits, briefs and other submis-
sions of the parties, this Court makes the following findings
of fact and conclusions of law:

FINDINGS OF FACT1

I. FACTUAL BACKGROUND

A. NON-PROFIT HOSPITAL SYSTEMS AND
THEIR AFFILIATE RELATIONSHIPS IN WEST-
ERN PENNSYLVANIA

1. WPAHS health care system, a non-profit corporation,
has as its affiliate several other non-profit corporations, such
ASPN, whose sole purpose is to employ physicians on behalf
of hospitals within the WPAHS system. Transcript at 228-
229; Plaintiff ’s Exhibits 137, 151.

2. ASPN, a physician practice network, is one of several
non-profit corporations within the WPAHS system that,
according to its Bylaws as revised September 18, 2008, was
“formed and is to be operated exclusively for the following
charitable, scientific, and educational purposes…: supporting,
benefiting and carrying out the functions of a regional health
care system, comprised of corporations, each of which” has a
common “sole corporate member,” which is WPAHS.
Transcript at 227-228; Plaintiff’s Exhibit 137, Art. II. §1.

3. A “sole corporate member” is, in essence, the
Pennsylvania non-profit analogue to the sole shareholder in
a for-profit corporation. WPAHS is “the sole voting member”
of ASPN, with substantial rights and governance powers
over it. Plaintiff ’s Exhibit 137, Art. III. §§1-2.

4. As such, according to its Bylaws, ASPN “is a con-
stituent entity of the health care system serving western
Pennsylvania known as [WPAHS] which, as of the date of the
adoption of these Bylaws, is comprised of affiliated hospitals
and certain other affiliated organizations.” Plaintiff ’s
Exhibit 137, Art. II. § 2.

5. According to the Articles of Incorporation of WPAHS,
the purposes of WPAHS include:

(a) To provide, maintain, operate, and support,
directly and through its controlled affiliates, the
provision, maintenance, management, and
operation of, on a not-for-profit basis, in-patient
and out-patient hospital facilities and health
care services for the benefit of persons who

require medical care and services of the kind
customarily furnished most effectively by hos-
pitals….

(b) To support and manage a regional health
care system, comprised of the Corporation and
its controlled affiliates, each of which (i) oper-
ates, raises funds for, or conducts activities oth-
erwise ancillary to the operation of, health care
facilities in order to extend health care to sick,
injured and disabled persons….

Plaintiff ’s Exhibit 151, pp. 1-2.
6. ASPN, then, as one of the “controlled affiliates,” exists

for the purpose to employ physicians for research and aca-
demic purposes to support the operation of the regional
health care system known as WPAHS, and the provision of
medical, clinical and health care services by WPAHS hospi-
tals. Transcript at 227-228; Plaintiff ’s Exhibit 137, Art. II. §1. 

7. ASPN acts as the employer of physicians and non-
physician health care providers of hospital and clinical care
to patients of Allegheny General Hospital (“AGH”), a
licensed hospital facility within the WPAHS system. ASPN
also provides certain administrative, faculty and research
services to AGH. Transcript at 227, 229-230; Plaintiff ’s
Exhibit 2.

8. WPAHS is the successor to AGH by merger effective
December 31, 2007.2 Since the merger, AGH is no longer a
separate corporate entity. As a result of the merger, WPAHS
generally has succeeded to the liabilities and rights of AGH.
Transcript at 229-230.

9. The far larger UPMC, another so-called non-profit
health care system, also provides hospital and clinical care
in western Pennsylvania. Transcript at 282-283.

10. UPP is an affiliate of UPMC. UPP employs physicians
who practice in the UPMC system. Id.

B. DR. COLELLA
11. Dr. Colella currently resides in Wexford,

Pennsylvania. After graduating from the University of
Pittsburgh School of Medicine, Dr. Colella entered a residen-
cy training program in general surgery at AGH, which he
completed in 1991. Transcript at 32, 125.

12. After completing his residency, Dr. Colella’s practice
for several years was primarily general surgery, vascular
surgery and trauma surgery. Dr. Colella was in private prac-
tice from 1991 until 1997. Transcript at 33, 125.

13. In early 1997, Dr. Colella entered into an employment
contract with a physician network affiliated with AGH. That
employment contract was transferred to ASPN in 1999.
Transcript at 33.

14. Dr. Colella began learning bariatric surgery from Dr.
Reuben Zemel who operated a private practice in
Pittsburgh, Allegheny County, Pennsylvania. Dr. Zemel’s pri-
vate practice was substantially bariatric surgery. Although
he was in private practice, Dr. Zemel had operating privi-
leges at AGH and performed his work physically on the
premises of AGH. Dr. Colella took over Dr. Zemel’s AGH-
based bariatric surgery practice in 2001. Transcript at 35.
125-127.

15. At all times from 1997 through April 2009, Dr. Colella
considered AGH (now WPAHS) to be his employer.
Transcript at 33-34.

16. From the beginning of his residency until his April 5,
2009 departure, Dr. Colella’s medical practice was at all
times based at AGH. Transcript at 32-33.

C. ELECTIVE BARIATRIC SURGERY
17. Bariatric surgery is a specialized weight loss surgery

for obese individuals that have a Body Mass Index (“BMI”)
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of over 40, whose weight cannot be reduced to healthy levels
by non-surgical means. Defendant’s Exhibit 21.

18. As Dr. Colella testified, bariatric surgeries are “…elec-
tive surgeries, number one. It is not like anybody is going to
die if I don’t operate on them that day.” Transcript at 74.

19. As Dr. Medich, also a surgical specialist and a former
co-worker of Dr. Colella when employed by ASPN, comment-
ed on Dr. Colella’s chosen specialty of bariatric elective sur-
gery, by stating: “Neither of us take un-referred calls from
the emergency department because it is not something we
need to do or choose to do only wish other people would do.”
Transcript at 263.

20. Bariatric patients must undergo an arduous, emotion-
al path, often lasting six to ten months, involving pre-opera-
tive medical assessments by cardiologists, dieticians, and
psychologists or psychiatrists, as well as sustained non-sur-
gical weight loss efforts through diet and exercise, before
they can qualify for surgery. The experience can be very
traumatic for the patients, and involves substantial contact
between each patient and the bariatric center staff.
Transcript at 75, 173-174, 181-182; Defendant’s Exhibit 21.

21. To assure that bariatric patients receive appropriate
care in all necessary respects, standard setting bodies have
created the “Center of Excellence” certification, which cer-
tifies surgeons, hospitals and bariatric programs as Centers
of Excellence based on factors including the skill of the sur-
geons, the quality of facilities, the qualifications of staff, and
the overall resources devoted to the bariatric program, as
well as a commitment to participate in studies to determine
outcomes. Certain insurers and Medicare, in turn, require
that bariatric surgical programs attain the Centers of
Excellence designation as a condition of reimbursement.
Transcript at 41-42, 45-47, 310.

22. WPAHS’s bariatric program at AGH in Pittsburgh,
Allegheny County Pennsylvania is certified as a Center of
Excellence. UPMC’s bariatric program at Magee-Women’s
Hospital in Pittsburgh, Allegheny County, Pennsylvania is
certified as a Center of Excellence. UPMC’s bariatric pro-
gram at UPMC Horizon in Greenville, Mercer County,
Pennsylvania is also a certified as Center of Excellence.
Transcript at 42, 309-310; Plaintiff ’s Exhibit 77.

23. A majority of patients treated by Dr. Colella while
employed by ASPN came from Allegheny County. Transcript
at 50.

24. Dr. Colella is familiar with and knows of other full-
time bariatric surgeons within the WPAHS system who are
employed by ASPN. Transcript at 127.

25. Dr. Colella has performed bariatric surgical proce-
dures on more than a hundred high-risk patients who had a
BMI of over 60. Transcript at 152.

26. Dr. Colella is not the only bariatric surgeon in
Allegheny County to have operated on morbidly super-obese
or bariatric patients with BMIs greater than 60. Another
bariatric surgeon, Dr. Gagne, who practices at the West Penn
Hospital in Allegheny County, operates routinely on patients
with BMIs greater than 60, having performed over a hun-
dred of such procedures. Two other bariatric surgeons in
private practice in Allegheny County, Dr. Felix and Dr.
Wilcox, also operate on patients with BMIs greater than 60.
Two other bariatric surgeons based at Magee-Women’s
Hospital in Allegheny County, Dr. Courcoulas and Dr.
Ramanathan, also operate on patients with BMIs greater
than 60. Transcript at 164-166, 277-278.

27. In order for Dr. Colella and other physicians to per-
form these high-risk bariatric surgeries on patients with
BMIs greater than 60, the facility where the surgeries are
performed must have specialized equipment and the full
gamut of specialty care services that are only available at a

tertiary care hospital. Transcript at 150-153, 277-278;
Defendant’s Exhibit 21.

28. UPMC requires most bariatric surgery patients with a
BMI of over 60 to lose weight until their BMI is below 60
before they are generally eligible for bariatric surgery.
However, some patients who cannot lose enough weight to
reach a BMI below 60 may undergo bariatric surgery, if the
bariatric surgery is considered to be a safe procedure.
Transcript at 275-278.

29. UPMC’s practice of refraining from operating on
super-obese patients with a BMI of over 60 except in
extraordinary circumstances is borne out by the numbers
for its program: during the past year, eighty-four patients in
the UPMC Magee-Women’s Hospital bariatric surgery pro-
gram had BMIs of over 60. Of those eighty-four patients,
only four (<5%) have had surgeries, about forty are attempt-
ing to lose weight so that they qualify for a surgical proce-
dure, and the others are not currently candidates for sur-
gery. Transcript at 276.

II. EMPLOYMENT AGREEMENT BETWEEN ASPN AND
DR. COLELLA IN 2002

A. ASPN AND DR. COLELLA ACTIVELY NEGOTI-
ATE TERMS OF AN EMPLOYMENT AGREEMENT

30. In late 2001, ASPN and Dr. Colella began to negotiate
a new employment. During the negotiations, Dr. Colella was
represented by an experienced attorney, Ed Kabala, Esq.
Transcript at 197, 238.

31. At his counsel’s suggestion, Dr. Colella negotiated the
new employment agreement directly with Kim Sperring,
then AGH’s vice-president for surgery and perioperative
services. Transcript at 36, 167-168, 239.

32. At the time of the contract negotiations, AGH had
decided to build the bariatric program around Dr. Colella. In
order to protect its investment in its program and in Dr.
Colella, AGH sought to include restrictive covenants of
“Loyalty and Non-competition” in Section 9 of the initial pro-
posed agreement it gave to Dr. Colella. Transcript at 76, 170;
Plaintiff ’s Exhibit 139.

33. The negotiation of the terms of the Employment
Agreement involved a give-and-take process in which
AGH/ASPN agreed to a number of changes to their initial
proposal based on requests made by Dr. Colella, including:

(a) increasing the term from 4 years to 5 years,
early in the process, Plaintiff ’s Exhibit 138;

(b) increasing the term from 5 years to 7 years,
later in the process, Plaintiff ’s Exhibit 3;

(c) adding a provision permitting Dr. Colella to
engage in a certain amount of medico-legal con-
sulting, Plaintiff ’s Exhibit 1, § 3(a);

(d) adding a provision requiring consultation
with Dr. Colella before setting his schedule,
Plaintiff ’s Exhibit 1, § 3(c);

(e) adding a provision permitting mutual termi-
nation on 180 days’ notice, Plaintiff ’s Exhibit 1,
§ 6(e); 

(f) a handwritten modification of Section 9(e) to
avoid any conflict with the added Section 9(h).
Plaintiff ’s Exhibit 3.

Transcript at 169, 192-197; Plaintiff’s Exhibit 1 (redline show-
ing certain changes); Plaintiff’s Exhibit 3 (final agreement);
Plaintiff’s Exhibit 139 (original draft provided to Dr. Colella).

34. The non-competition covenants in the proposed agree-
ment were discussed with Dr. Colella prior to and in a letter
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of intent that Ms. Sperring sent to Dr. Colella on December
21, 2001. Transcript at 169-170; Plaintiff ’s Exhibit 138.

35. The non-competition covenants initially proposed to
Dr. Colella underwent changes at his request. The original
draft sent to Dr. Colella included AGH’s then-standard
covenants, including Section 9(b), which was a generally-
applicable non-competition covenant that prohibited Dr.
Colella from practicing medicine in Allegheny County for
the term of the Employment Agreement plus an additional
two years. Transcript at 171; Plaintiff ’s Exhibit 139.

36. In his discussions with Ms. Sperring, Dr. Colella
objected to Section 9(b)’s broad non-competition covenant,
but expressed an understanding of AGH’s desire to protect
the bariatric surgery program and told Ms. Sperring that he
had no interest in doing anything that would jeopardize
AGH’s program or harm the hospital. Transcript at 171-173.

37. Dr. Colella told Ms. Sperring that he wanted an alter-
native to Section 9(b)’s complete prohibition on his practic-
ing medicine in Allegheny County for two years and specifi-
cally suggested that he be permitted the option of entering
private practice in Allegheny County at the end of the term,
which he knew other physicians who had left AGH in the
past had done. Transcript at 171-172.

38. AGH responded to Dr. Colella’s request by adding
Section 9(h) to the proposed Employment Agreement.
Transcript at 171-172; Plaintiff ’s Exhibit 1.

39. Section 9(h) of the Employment Agreement applied in
the event that ASPN decided to terminate the Employment
Agreement prior to the end of the term by not renewing it
(the option that ASPN ultimately chose):

If ASPN, however, does not offer to renew this
Agreement prior to the end of the Initial term or
any Renewal Term, Section 9(b) above shall not
apply. Instead, Physician hereby agrees that for
a period of two (2) years following the expira-
tion of this Agreement, Physician shall not
accept employment or enter into a contract of
any type to provide clinical, administrative or
any type of medically-related service within a
hospital or health care provider, or subsidiary,
affiliate of affiliated physician organization
thereof, and shall not provide clinical services
at any non-WPAHS hospital or affiliated ambu-
latory surgery center during the two (2) year
period of restriction. This restriction shall not
preclude Physician from establishing a private
medical practice at any location in Allegheny
County Pennsylvania or elsewhere, and shall
not preclude Physician from performing clini-
cal services at any WPAHS hospital or affiliated
surgery center (currently [AGH], the Western
Pennsylvania Hospital, Alle-Kiski Medical
Center, Canonsburg General Hospital, Forbes
Regional Hospital and Suburban General
Hospital).

Plaintiffs’ Exhibit 3.
40. Thus, under the express terms of Section 9(h), the

only options available to Dr. Colella in order to comply with
Section 9(h) were to (1) establish a private practice and per-
form clinical services at a WPAHS facility (relying on
WPAHS to allow him privileges to use its facilities exclusive-
ly to provide clinical services); or (2) establish a private
practice in Allegheny County or elsewhere which did not
require him to perform clinical services. Id.

41. Section 9(h), which by its terms is applicable only in
the event ASPN were to decide not to renew the Employment
Agreement, was expressly designed as a substitute for the

broader Section 9(b). Section 9(h) is a more permissive pro-
vision that only prohibits Dr. Colella from becoming
employed by, or providing clinical services for, non-WPAHS
entities in Allegheny County during the two-year period, but
otherwise permits him to enter private practice in Allegheny
County. It imposes no limits of any kind on him outside of
Allegheny County. Transcript at 172, 175-177; Plaintiff ’s
Exhibit 3.

42. Everyone who read, discussed, or interpreted Section
9(h) prior to the filing of this Action (including Dr. Colella;
Dr. Colella’s lawyer, Mr. Kabala; and Dr. Colella’s new
employer, UPP/UPMC) understood that the geographic
scope of Section 9(h) was limited to Allegheny County.
Transcript at 105, 176-177, 249-251, 293-294, 298-300, 308-
309. Plaintiff ’s Exhibits 14, 17, 78, 142.

B. ASPN AND DR. COLELLA REACH TERMS OF
THE 2002 EMPLOYMENT AGREEMENT EXECUT-
ED BY THE PARTIES

43. Dr. Colella executed the Employment Agreement with
ASPN on February 25, 2002 with an initial term that contin-
ued through March 31, 2009 (“Employment Agreement”). At
that time, Dr. Colella and his counsel understood that Section
9(h) applied specifically to the circumstance of ASPN decid-
ing not to renew the Employment Agreement. Transcript at
77-78, 253; Plaintiff ’s Exhibit 3.

44. At the time he entered into the Employment
Agreement, Dr. Colella claims to have believed that he was
entering into an agreement with AGH (now WPAHS).
Transcript at 37.

45. The Employment Agreement contains a number of
provisions demonstrating a specific intent to benefit and
protect ASPN and/or AGH (now WPAHS). These include:

(a) The first “Whereas” clause of the
Employment Agreement explains that “ASPN
was formed to facilitate the provision of clinical
services to patients of Allegheny General
Hospital (“Hospital”) and to provide certain
administrative, faculty, and research services to
Hospital;”

(b) Article 9(a) prohibits Dr. Colella from
directly or indirectly engaging in “any activity
competitive with or adverse to the business,
practice, management, administration, or
affairs of ASPN, Hospital, or their affiliates;”

(c) Article 9(c) prohibits Dr. Colella from solic-
iting “patients or employees of ASPN, Hospital,
or their affiliates;”

(d) Article 9(h) prohibits Dr. Colella from pro-
viding services within Allegheny County except
at WPAHS facilities;

(e) Article 10(a) prohibits Dr. Colella from dis-
closing confidential information “relating to
ASPN, Hospital or their affiliates;”

(f) Article 11 expressly provides for remedies,
including injunctive relief, to enforce breaches
of Article 9 or 10 based on “adverse harm on
ASPN and Hospital.”

Plaintiff ’s Exhibit 3.

46. Section 11 of the Employment Agreement provides:

Physician acknowledges that a breach of any of the
covenants set forth in Article [Section] 9 or 10 of
this Agreement will have irreparable, material, and
adverse harm on ASPN and Hospital, that damages
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arising from such harm may be difficult to ascer-
tain, and that damages alone shall not be an ade-
quate remedy for any breach by Physician of the
covenants contained in Article 9 or 10 of this
Agreement. Physician agrees that in addition to
any other remedies that ASPN may have, ASPN
shall be entitled to injunctive relief in any court of
competent jurisdiction for any breach or threat-
ened breach of any such covenants by Physician....

Id.

III. EFFORTS TO NEGOTIATE A NEW EMPLOYMENT
AGREEMENT BETWEEN ASPN AND DR. COLELLA IN
2008-2009

A. ASPN SEEKS A NEW EMPLOYMENT AGREEMENT
47. Around the time that AGH appointed Dr. Colella to be

Director of the Bariatric Surgery Center, Dr. Colella’s
Employment Agreement with ASPN was amended effective
July 1, 2004. The principal effect of the 2004 amendment was
to increase Dr. Colella’s base salary from $350,000 a year to
$550,000 a year. All of the other terms of his Employment
Agreement, except for his base compensation, remained in
full force and effect. Transcript at 38, 43; Plaintiff’s Exhibit 4.

48. As the end date of Dr. Colella’s Employment
Agreement was approaching, ASPN determined that nation-
ally recognized data tracking the productivity and compen-
sation of bariatric surgeons by Medical Group Management
Association, known as MGMA standards, did not support the
$550,000 base compensation amount he was receiving under
his Employment Agreement. Transcript at 202-204, 212; 355-
358; Plaintiff ’s Exhibit 114.

49. Plaintiffs’ ultimate goal and intention was to retain Dr.
Colella and enter a new employment agreement with him
that would more directly align his salary with productivity
targets to provide additional incentives for him to further
grow the AGH bariatric practice. Transcript at 55, 200-201,
357-358; Colella Deposition at 143-146.

50. In order to facilitate the process of negotiating a new
employment contract, and to prevent the old employment
contract from automatically renewing on the same terms,
ASPN was contractually required to provide Dr. Colella with
180 days’ notice of non-renewal. Consequently, on
September 29, 2008, ASPN hand delivered to Dr. Colella the
requisite notice of non-renewal. In the notice, as well as in a
personal message conveyed by ASPN’s Vice President, Suzie
Mercadante, ASPN informed Dr. Colella that it wanted “to
discuss the framework of a new employment agreement.”
Transcript at 53-55; Plaintiff ’s Exhibits 3, 7.

51. After sending the notice of non-renewal in September
2008, Ms. Mercadante met with Dr. Colella to review the
MGMA survey information, as well as his productivity statis-
tics, and solicited any additional information Dr. Colella
might be able to provide to support a higher market value for
his compensation. Dr. Colella never provided any such infor-
mation. Transcript at 202-203; Mercadante Deposition at 34.

B. ASPN MAKES INITIAL OFFER TO DR. COLELLA
52. After initial discussions that focused on the productiv-

ity guidelines ASPN was using to create the terms of an offer,
ASPN provided Dr. Colella with its first term sheet offer. The
first offer was heavily weighted toward incentives, propos-
ing a lower initial base salary of $350,000 for an initial term
of three years. The initial salary would be guaranteed for the
first year, and guaranteed for the last two years provided Dr.
Colella met at least 90% of a physician productivity thresh-
old measured in worked relative value units (“WRVU’s”).
Transcript at 56; Plaintiff ’s Exhibit 20.

53. The productivity threshold in the first term sheet

offer was set at 8,000 WRVU’s, meaning that Dr. Colella’s
base salary of $350,000 would have been guaranteed as long
as Dr. Colella achieved at least 7,200 WRVU’s each year. By
comparison, Dr. Colella’s WRVU totals in fiscal years 2006,
2007 and 2008, respectively, had been 9375, 8524 and 7741,
all well in excess of the minimum required to meet the base
salary in the first offer. Transcript at 356-357, 360; Plaintiff ’s
Exhibits 20, 114.

54. In addition to the base salary, the first term sheet
offered numerous opportunities to increase Dr. Colella’s
compensation beyond the $350,000, including:

(a) $20,000 per year for maintaining the Center of
Excellence designation;

(b) $20,000 per year for engaging in community out-
reach and meeting or exceeding practice budget;

(c) $15,000 for being on call during evenings and
weekends; and, most significantly

(d) payment of 90% of the actual practice value of
each WRVU attained above the target of 8000.

The final element in this list offered the opportunity for sig-
nificant increases in compensation based on additional pro-
ductivity. Plaintiff ’s Exhibit 20.

C. ASPN MAKES SECOND OFFER TO DR. COLELLA
55. After Dr. Colella rejected the first term sheet offer,

ASPN made a second offer in January 2009. The second
offer, which was also based on MGMA survey data, began
with a significantly higher base salary of $500,000. Of that
amount, $100,000 was guaranteed income for performing
administrative duties. The remaining $400,000 was guaran-
teed for the first year, and guaranteed for the second and
third year if Dr. Colella achieved 8,055 WRVU’s, which is
90% of a WRVU target of 8,950. The second term sheet also
offered additional incentive opportunities, including pay-
ment of 90% of the actual practice value of each WRVU
attained above the target. Transcript at 60, 356-357;
Plaintiff ’s Exhibits 28, 114.

56. Ms. Mercadante presented both of these first two
offers to Dr. Colella in person, going through the terms and
explaining the basis for the salary and productivity incentive
targets based on Dr. Colella’s historical WRVU numbers. Dr.
Colella also rejected the second offer and then ceased com-
municating with Ms. Mercadante, instead telling her to com-
municate with his attorney. Transcript at 56-58, 60, 62.

D. NEGOTIATIONS CONTINUE THROUGH AND
BEYOND THE INITIAL TERM OF THE EMPLOY-
MENT AGREEMENT

57. As the March 31, 2009 end date of Dr. Colella’s
Employment Agreement approached, Dr. Colella and his
lawyer met with higher and higher representatives of ASPN
and WPAHS, including Duke Rupert, Vice-President of
Operations of AGH, Janice James, Interim CEO and
President of AGH, Jeff Bushong, interim Chief Operating
Officer for the WPAHS physician network (which includes
ASPN), and Roy Santarella, the Chief Administrative Officer
for WPAHS. Transcript at 63.

58. During a meeting on March 31, 2009, Mr. Bushong and
Mr. Santarella both stressed to Dr. Colella how much
WPAHS wanted to retain Dr. Colella and how important he
was to AGH’s program. They also explained the principles
that were guiding their approach to physician contracts,
including Dr. Colella’s, particularly the goal to match pro-
ductivity measured primarily by MGMA standards to physi-
cian compensation. Transcript at 200-201.

59. During this meeting, Mr. Bushong and Mr. Santarella
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also explained to Dr. Colella that WPAHS was striving to
limit physician contracts to three-year terms, but that excep-
tions would be considered on a case-by-case basis.
Transcript at 200-202.

60. On Tuesday, March 31, 2009, ASPN informed Dr.
Colella that ASPN was planning on making an additional
offer and asked Dr. Colella to continue to work past March
31, 2009. Dr. Colella agreed to perform the surgeries sched-
uled for that week. Transcript at 89.

61. On April 1, 2009, Dr. Colella met with Roy Santarella,
ASPN’s interim President, and Jeffrey Bushong, ASPN’s
interim Chief Operating Officer, to discuss the status of
ASPN’s offer. Santarella and Bushong informed Dr. Colella
that ASPN would provide its last, best offer on April 2, 2009,
and asked Dr. Colella to consider a 10-day extension. Dr.
Colella, now working without an employment agreement,
agreed to consider the offer and continued to negotiate a
new employment agreement with ASPN. Transcript at 87-
89, 203-205.

E. ASPN MAKES THIRD OFFER TO DR. COLELLA
62. Mr. Bushong and Dr. Colella met again on April 2,

2009 to go over a slight revision to ASPN’s second term
sheet offer. ASPN gave Dr. Colella its third and final term
sheet on April 2, 2009. This third sheet was not materially
different from ASPN’s second term sheet (January 2009)
offer. This third term sheet contained the same base salary
and productivity targets, but introduced cash collections for
the practice as an alternate measure of productivity. During
the April 2, 2009 meeting, Dr. Colella objected to the base
salary, the three-year term, and the productivity targets in
the offer. Transcript at 143, 205-208, 359-360; Defendant’s
Exhibit 15. 

63. The next day, April 3, 2009, Dr. Colella called Mr.
Bushong to reject ASPN’s most recent offer. Dr. Colella pro-
ceeded to set forth four “very important” demands that he
insisted must be contained in any employment agreement:
(a) a $600,000 guaranteed base salary; (b) a five-year term;
(c) reduced productivity requirements, at least in the initial
years; and (d) the termination of AGH’s other bariatric sur-
geon, Dr. Miro Ucha, so that the productivity requirements
could be achieved. Transcript at 66-67, 208-209.

64. Later that day, Mr. Bushong called Dr. Colella and told
him that Dr. Colella’s package of demands was not accept-
able to ASPN, but that ASPN’s most recent offer was still on
the table. Dr. Colella told Mr. Bushong that he wanted to take
the weekend to think about it. Transcript at 209-210.

65. During the discussions from March 31, 2009 through
April 3, 2009, Mr. Santarella and Mr. Bushong offered to
extend Dr. Colella’s Employment Agreement for an additional
90 days, or any shorter period of time, to permit the parties to
continue negotiating a new contract. Dr. Colella never accept-
ed or rejected these proposals, but he continued to come to
work through April 3, 2009. Transcript at 87, 204-205.

66. On Friday, April 3, 2009, Dr. Colella told Mr. Bushong
about the terms of the UPP/UPMC offer that he had been
simultaneously negotiating. Dr. Colella asked Mr. Bushong
for ASPN yet again to reconsider its third term sheet offer.
Mr. Bushong replied that ASPN would not make any offers
other than what was set forth in the third (April 2, 2009)
term sheet. Transcript at 209; Defendant’s Exhibit 16.

67. On Sunday, April 5, 2009, Dr. Colella decided to reject
ASPN’s third term sheet offer and signed an employment
agreement with UPP/UPMC (“UPP/UPMC employment
agreement”). Later that day, Dr. Colella notified Mr. Bushong
of his decision and that he would not be returning to work at
AGH on April 6, 2009. Transcript 71-72, 216; Plaintiff ’s
Exhibit 78.

IV. DR. COLELLA’S NEGOTIATIONS AND ACCEPTANCE
OF EMPLOYMENT WITH UPP/UPMC

A. DR. COLELLA INITIATES NEGOTIATIONS
WITH UPP/UPMC

68. Unknown to Plaintiffs until the latest stages of the
negotiations described above, Dr. Colella had initiated dis-
cussions to join UPMC in early November 2008 by contact-
ing UPMC’s Dr. Marshall Webster. Plaintiff ’s Exhibit 12.

69. Dr. Webster is the President of UPP, the Chief
Medical Officer of UPMC, and the Executive Vice-President
of the Physician Division of UPMC. As such, Dr. Webster
occupies the second highest management position in the
UPMC system, reporting directly to Jeffrey Romoff,
UPMC’s President and Chief Executive Officer. Transcript
at 282, 307-308, 318.

70. Although UPP employs approximately 2,000 physi-
cians and recruits hundreds of physicians a year, Dr.
Webster gets involved in physician recruitment only occa-
sionally. Transcript at 282, 320.

71. Dr. Webster, the UPMC person most involved in the
recruitment of Dr. Colella from the beginning to the end,
kept Mr. Romoff apprised of the status of the negotiations
throughout that timeframe. Transcript at 291, 305-306.

72. UPMC agreed to indemnify Dr. Colella for up to
$250,000 in legal expenses incurred if ASPN threatened or
filed any action of any nature against Dr. Colella to enforce the
loyalty and non-competition covenants in his Employment
Agreement with ASPN. Plaintiff’s Exhibit 78 at Exhibit C.

B. UPMC OFFERS DR. COLELLA THE OPTION OF
COMPLYING WITH THE TERMS OF HIS NON-
COMPETITION COVENANT

73. From the outset and throughout the negotiations, Dr.
Colella and UPMC considered how Dr. Colella might be able
to join UPMC in ways both consistent and inconsistent with
the non-competition covenant in his Employment Agreement
with ASPN. Transcript at 78-84, 293-300; Plaintiff ’s Exhibits
14, 17, 22, 27, 32, 78.

74. Dr. Colella did not seriously consider the private
practice option, and claimed doing so was not a feasible
option in Allegheny County. His negotiations with UPMC
subsequently focused on whether his employment would be
within or outside of Allegheny County. Transcript at 81-84,
107-108, 156-159, 298-300, 320-323; Plaintiff ’s Exhibit 27,
32, 37, 78.

75. As late as January 2009, UPMC believed that Dr.
Colella would be willing to enter an employment relationship
pursuant to which he would practice medicine for UPMC for
two years outside of Allegheny County, at either UPMC
Cranberry or at its Horizon facility in Greenville,
Pennsylvania. UPMC currently performs bariatric surgeries
at its Horizon facility in Greenville, Pennsylvania, a bariatric
surgery Center of Excellence, and was apparently open to
having Dr. Colella perform them in Cranberry as well.
Transcript at 309-310; Plaintiff ’s Exhibit 27.

76. From the earliest drafts of the proposed employment
agreement with UPP/UPMC, an Exhibit C was included that
required Dr. Colella to make a representation that the loyal-
ty and non-competition provisions in his ASPN Employment
Agreement were not enforceable. This representation was
allegedly based on the advice of Dr. Colella’s “personal legal
counsel.” Exhibit C provided UPMC with the right to have
Dr. Colella perform his medical services outside of
Allegheny County if ASPN threatened or filed litigation.
Transcript at 319-322; Plaintiff ’s Exhibits 44, 78.

77. Toward the end of negotiations with UPP/UPMC, at
Dr. Colella’s request, an extra provision to Exhibit C was
added that extended the term of employment by two years,
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with all other terms (including compensation) remaining the
same, in the event UPMC exercised its right to have Dr.
Colella provide medical services outside of Allegheny
County. Transcript at 107-108; 323; Plaintiff ’s Exhibit 78.

78. At Dr. Colella’s request, a new non-competition
covenant at Section 8.8.1.2 was added to his UPP/UPMC
employment agreement. This new provision, which Dr.
Colella has described as “exactly similar” to Section 9(h) of
the ASPN Employment Agreement, is meant to apply if UPP
decides not to renew that employment agreement and per-
mits Dr. Colella to engage in a limited form of private prac-
tice in Allegheny County for two years following termination
of the agreement. Dr. Colella represented in the UPP/UPMC
employment agreement, which he signed on April 5, 2009,
that the restrictive covenant at Section 8.8.1.2 was “reason-
able and necessary to protect the legitimate business inter-
ests of UPP.” Transcript at 104, 106; Colella Deposition at 99;
Plaintiff ’s Exhibit 78.

V. DR. COLELLA’S HARDSHIP AND THREATS OF HARM
TO PLAINTIFFS

A. PLAINTIFFS’ INVESTMENT IN AND PROMO-
TION OF DR. COLELLA AS THE FACE OF ITS
BARIATRIC SURGERY CENTER

79. During the decade that Dr. Colella was employed by
ASPN, Plaintiffs invested in developing the goodwill of the
Bariatric Surgery Center at AGH by:

(a) giving Dr. Colella the title of Director of the
Bariatric Surgery Center and Director of the
Division of Bariatric Surgery, titles that increased
Dr. Colella’s visibility in the community;

(b) promoting him as the face of the Bariatric
Surgery Center at AGH;

(c) promoting him in publications to the AGH
community;

(d) purchasing television advertisements to
promote him and the Bariatric Surgery Center;
and

(e) making efforts to ensure that all referring
physicians in the community were aware of his
work with the Bariatric Surgery Center, and
promoted him through physician outreach
efforts.

Transcript at 43-44, 174.
80. AGH also devoted the resources and staff to enable

the bariatric program at AGH to qualify as a Center of
Excellence, and for Dr. Colella to qualify as its Center of
Excellence Certified Surgeon. In effect, Dr. Colella became
synonymous with AGH’s bariatric program itself. Transcript
at 42, 47, 179.

81. During the winter of 2008-2009, while ASPN and Dr.
Colella were negotiating towards a new employment agree-
ment, Dr. Colella became the first surgeon in Allegheny
County to perform bariatric surgery employing robotic tech-
niques. During a time when Dr. Colella now asserts Plaintiffs
were attempting to usher him out the door, WPAHS promot-
ed this achievement and Dr. Colella with press releases and
radio spots. Dr. Colella’s achievement with robotic bariatric
surgery subsequently ended up being a major promotional
point included in UPMC’s press release announcing his
recruitment. Transcript at 48-49; Plaintiff ’s Exhibit 77.

B. POTENTIAL HARM TO PLAINTIFF IF DR.
COLELLA IS PERMITTED TO WORK FOR A COM-
PETITOR IN ALLEGHENY COUNTY

82. Dr. Colella’s compliance with the non-competition
provisions of the ASPN Employment Agreement, either by
practicing medicine outside of Allegheny County or by
entering private practice in Allegheny County without any
affiliation with a competing health system or hospital, would
provide Plaintiffs the opportunity to attempt to protect their
goodwill, patient relationships and patient referral network
while rebuilding, or restructuring, their bariatric program.
Transcript at 173-179.

83. The majority of the AGH Bariatric Surgery Center’s
patients come from Allegheny County. As a specialty medical
practice, in which the central surgical procedure is usually
done only once, bariatric surgeons are heavily dependent on
referrals for their business. Most of those referrals come
from previously treated patients and referring physicians.
Dr. Colella believes that the reputation he developed while
an employee of ASPN and the Director of the Bariatric
Surgery Center at AGH is a significant source of new patient
referrals. Transcript at 50-53, 173-174.

84. Dr. Colella’s patient-to-patient referrals developed as
a result of the close bond he formed with patients while
treating those patients as an employee of ASPN and as the
Director of the Bariatric Surgery Center at AGH. Transcript
at 117-118.

85. At the time of his departure from AGH, Dr. Colella had
significantly more than a hundred patients at various stages
of preoperative preparation. In addition to providing new
referrals, postoperative patients are also a direct source of
future business for Plaintiffs, since they often require follow-
up procedures with other specialists. Transcript at 124-126.

86. If Dr. Colella works for UPP outside of Allegheny
County, even for a limited amount of time, he would be less
likely to capture patients or referrals from former patients
and referring physicians than if he went to work for UPP at
UPMC’s Magee-Women’s Hospital in Allegheny County.
Transcript at 118, 179, 336.

87. If Dr. Colella is permitted to practice bariatrics with-
in Allegheny County at Magee-Women’s Hospital, it could be
devastating to the AGH bariatric surgery program, even if
he was precluded from treating existing ASPN and WPAHS
patients, given the importance of the referral base to future
patient referrals. Transcript at 179, 185-186.

C. EFFORTS BY DR. COLELLA TO MARKET
UPMC AND TO SOLICIT PATIENTS AND
EMPLOYEES OF AGH

88. During a ninety-minute private meeting with Ketul J.
Patel, the Chief Operating Officer of Magee-Women’s
Hospital, on March 26, 2009, Mr. Patel and Dr. Colella dis-
cussed a plan to provide patients who were already sched-
uled for surgery at AGH with Dr. Colella’s cell phone num-
ber so that he could attempt to “push” those patients to
Magee-Women’s Hospital. Plaintiff ’s Exhibit 53.

89. On March 26, 2009, UPMC produced its comprehen-
sive marketing plan “to announce the arrival” of Dr. Colella
at UPP/UPMC, born out of the marketing meetings Dr.
Colella began attending in February 2009. This UPMC mar-
keting plan was expressly designed to target Dr. Colella’s
“prospective, current, and former patients.” Plaintiff ’s
Exhibit 52.

90. Among other key points, the UPMC marketing plan:

(a) noted UPMC’s intent to take advantage of
“Dr. Colella’s strong reputation among patients,
referring physicians, and the community at-
large;”

(b) stated as a goal for “Phase I” of the market-
ing campaign ensuring that Dr. Colella’s
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“prospective, current, and former patients are
aware that Dr. Colella has joined UPMC;”

(c) stated as another goal using Dr. Colella’s
reputation to “[b]uild awareness and prefer-
ence” for the competing bariatric surgery pro-
gram at Magee;

(d) planned an advertising campaign that would
enable “former, current and prospective
patients… to schedule appointments” with Dr.
Colella;

(e) proposed initiating a “[v]iral [m]arketing”
campaign by enlisting Dr. Colella’s former
patients “to post word of the announcement on
obesity blogs and websites;”

(f) on the assumption that Dr. Colella would
start working at Magee on April 1, 2009,
planned an aggressive advertising campaign
involving the placement of a significant number
of advertisements in three different publica-
tions to run on dates between April 1 and April
19, 2009.

Id.

91. On April 5, 2009, the same day Dr. Colella informed
Mr. Bushong that he would not be coming to work the follow-
ing day, UPMC issued a press release, entitled “Prominent
Bariatric Surgeon, Joseph J. Colella, M.D., Joins UPMC,”
announcing Dr. Colella’s new practice coming to Magee-
Women’s Hospital and inviting patients to schedule appoint-
ments to see him. Plaintiff ’s Exhibit 77.

92. On April 5, 2009, Mr. Romoff, the Chief Executive
Officer of UPMC, reacting to news of Dr. Colella’s signing
his employment agreement with UPP/UPMC stated:

The recruitment of Dr. Joe Colella, a prominent
AGH non-invasive bariatric surgeon, after many
months will likely have symbolic value as well as
giving us the vast majority of cases as joins [sic]
our successful program at Magee. He has been a
“feature surgeon” for them….

Plaintiff ’s Exhibit 84. 

93. On April 6, 2009, Dr. Webster stated in an e-mail he
sent to Mr. Romoff that “We are already getting calls from
[Dr. Colella’s] patients, and I bet that within a month Colella
will be going nearly full steam.” Plaintiff ’s Exhibit 95.

94. In mid-March 2009, while in the midst of his market-
ing discussions with Mr. Patel about pushing patients to
UPMC, Dr. Colella removed from AGH about five months’
worth of confidential patient schedules containing names,
social security numbers and contact information of every
patient he had been scheduled to see from September 2008
through early March 2009. Dr. Colella admits that he took
the list of patient schedules so he could have the means to
contact the patients identified on them to inform them that
he had joined UPMC. Many of the patients on the list would
have been in various stages of preoperative preparation,
thus making them candidates to be “push[ed]” to UPMC for
their surgeries. ASPN was aware that Dr. Colella had gener-
ated the list. Dr. Colella did not use, disclose or give the list
to anyone. Dr. Colella returned the list to ASPN prior to the
preliminary injunction hearing. Transcript at 96-100.

95. UPP/UPMC employees made phone calls to ASPN
employees for whom Dr. Colella had provided contact infor-
mation for possible positions at UPMC if Dr. Colella began
practicing at UPMC, but no AGH staff members left AGH as
a result of these phone calls. Transcript at 224-225.

VI. ENFORCING THE RESTRICTIVE COVENANTS WILL
NOT HARM DR. COLELLA OR THE PUBLIC INTEREST

96. On April 5, 2009, Dr. Colella signed the five-year
UPP/UPMC employment agreement providing a total base,
administrative and faculty compensation of $650,000 per
year, along with $125,000 worth of retention bonuses to be
paid out in subsequent years. Transcript at 109-110;
Plaintiff ’s Exhibit 78 at Exhibit A.

97. Exhibit C of the UPP/UPMC employment agreement
provides for a contingency plan in the event an Action is
threatened or filed to enforce the loyalty and non-competition
restrictive covenants in the ASPN Employment Agreement.
The contingency plan allows UPP to relocate Dr. Colella to a
hospital facility that provides medical services on behalf of
UPP/UPMC outside of the geographic restrictions in the
ASPN Employment Agreement. In the event that UPP
requires Dr. Colella to relocate his practice outside of
Allegheny County, the UPP/UPMC employment agreement is
to be extended for an additional two years, with all of the other
terms, including Dr. Colella’s lucrative compensation terms,
remaining the same. Plaintiff’s Exhibit 78 at Exhibit C.

98. There is no shortage of bariatric surgeons in
Allegheny County. If one had to stop working in Allegheny
County, the population would not suffer. Transcript at 28
(Defendant’s Opening Statement).

DISCUSSION
On appeal from the grant or denial of a preliminary

injunction, the appellate court examines the record to deter-
mine if there were any apparently reasonable grounds for
the action of the court below. Summit Towne Centre, Inc. v.
Shoe Show of Rocky Mount, Inc., 573 Pa. 637, 645-646, 828
A.2d 995, 1000 (2003). As the Summit Towne Centre appel-
late court stated, “Only if it is plain that no grounds exist to
support the decree or that the rule of law relied upon was
palpably erroneous or misapplied will we interfere with the
decision of the trial court.” Id.

The Supreme Court of Pennsylvania in Warehime v.
Warehime, 580 Pa. 210, 860 A.2d 41 (2004) set forth the six
essential prerequisites that a moving party must establish
prior to obtaining preliminary injunctive relief:

The party must show 1) that the injunction is
necessary to prevent immediate and irrepara-
ble harm that cannot be adequately compensat-
ed by damages; 2) that greater injury would
result from refusing an injunction than from
granting it, and, concomitantly, that issuance of
an injunction will not substantially harm other
interested parties in the proceedings; 3) that a
preliminary injunction will properly restore the
parties to their status as it existed immediately
prior to the alleged wrongful conduct; 4) that
the activity it seeks to restrain is actionable,
that its right to relief is clear, and that the wrong
is manifest, or, in other words, must show that it
is likely to prevail on the merits; 5) that the
injunction it seeks is reasonably suited to abate
the offending activity; and, 6) that a preliminary
injunction will not adversely affect the public
interest.

Id. at 46-47 (citations omitted)
A preliminary injunction may properly issue only when all of
the necessary elements are established. Id. The burden of
proof is on the party who requested the preliminary injunc-
tive relief. Id.

As fully discussed below, Plaintiffs have established all of
the necessary elements, and thus are entitled to a prelimi-
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nary injunction.

I. ABSENT AN INJUNCTION, PLAINTIFFS WILL SUF-
FER IMMEDIATE AND IRREPARABLE HARM

An analysis of the existence of irreparable harm in the
context of a preliminary injunction enforcing a physician
non-competition covenant has been set forth in West Penn
Specialty MSO, Inc. v. Nolan, 737 A.2d 295 (Pa.Super. 1999):

An injury is regarded as “irreparable” if it will
cause damage which can be estimated only by
conjecture and not by an accurate pecuniary
standard. Our courts have held, accordingly,
that it is not the initial breach of the covenant
which necessarily establishes the existence of
irreparable harm but rather the unbridled
threat of the continuation of the violation, and
incumbent disruption of the employer’s cus-
tomer relationships.

Thus, grounds for an injunction are estab-
lished where the plaintiff ’s proof of injury,
although small in monetary terms, foreshadows
the disruption of established business relations
which would result in incalculable damage
should the competition continue in violation of
the covenant. The effect of such disruption may
manifest itself in a loss of new business not sub-
ject to documentation, the quantity and quality
of which are inherently unascertainable....
Consequently, the impending loss of a business
opportunity or market advantage also may be
aptly characterized as an “irreparable injury”
for purposes of equitable relief.

Id. at 299. (citations omitted)

For healthcare employers, irreparable damage includes
disruption of current or future patient relationships; damage
to the employer’s referral base, goodwill, business opportu-
nities or market advantage; and loss of the employer’s
investment in the physician’s training or practice. See, Id. at
298 (referring to the “disruptive effect of [a doctor’s] depar-
ture on [the employer’s] current or future patient relation-
ships”); Einstein Cmty. Health Assocs. v. Shortridge, No.
1814, 2000 WL 35496540, at *12 (Pa. Cmn. Pls. Dec. 13, 2000)
(a doctor’s “[k]nowing solicitation” of patients “in violation
of a restrictive covenant” constitutes irreparable harm)
(quoting John G. Bryant Co. v. Sling Testing & Repair, Inc.,
369 A.2d 1164, 1168 (Pa. 1977)); WellSpan Health v. Bayliss,
869 A.2d 990, 998-99 (Pa.Super. 2005) (holding that a medical
institution’s referral base is a protectable interest that can
justify an injunction); Id. at 997 (goodwill and positive busi-
ness reputation) (citing Hess v. Gebhard & Co., 808 A.2d at
912, 922 (Pa. 2002)). “The injury caused by a violation of a
covenant not to compete is particularly difficult to quantify
for damages purposes.” Medical Wellness Assocs, P.C. v.
Heithaus, 2001 WL 1112991 at *26, 51 Pa. D. & C.4th 1 (Pa.
Com. Pl. Feb. 13, 2001). “It is not the initial breach of a
covenant which necessarily establishes the existence of
irreparable harm but rather the threat of the unbridled con-
tinuation of the violation and the resultant incalculable dam-
age to the former employer’s business that constitutes the
justification for equitable intervention.” Sling Testing, 369
A.2d at 1167. “The covenant seeks to prevent more than just
the sales that might result by the prohibited contact but also
the covenant is designed to prevent a disturbance in the rela-
tionship that has been established between appellees and
their accounts through prior dealings. It is the possible con-
sequences of this unwarranted interference with customer

relationships that is unascertainable and not capable of
being fully compensated by money damages.” Id.

If Dr. Colella is permitted to practice medicine at Magee-
Women’s Hospital, a hospital outside the WPAHS system,
and be employed by UPP/UPMC, he will likely cause signif-
icantly more disruption to Plaintiffs’ relationships with their
current patients and even more disruption to relationships
with their patient referral base, which depends on referrals
from referring physicians (both employed and private) and
patients they have previously treated. The risk of immediate,
irreparable harm is demonstrated by the facts in this case.
An injunction requiring Dr. Colella to comply with his
restrictive covenants is thus reasonably necessary to protect
Plaintiffs from that harm.

Therefore, we find that the first prerequisite to the
issuance of a preliminary injunction has been satisfied
because Plaintiffs have adequately demonstrated imminent
irreparable harm that cannot be adequately compensated by
damages.

II. GREATER HARM WOULD RESULT IF AN INJUNC-
TION WERE NOT GRANTED

Once the employer has articulated protectable business
interests that are at risk of immediate and irreparable harm,
the “the next step in analysis of a non-competition covenant
is to apply the balancing test defined by our Supreme Court.
First, the court must balance the employer’s protectable
business interest against the employee’s interest in earning a
living. Then, the court balances the employer and employee
interests with the interests of the public.” WellSpan, 869 A.2d
at 999 (citing Hess, 808 A.2d at 920). Dr. Colella bears the
burden of proving that the hardships imposed by the non-
competition provisions in Section 9(h) of the Employment
Agreement are unreasonable. WellSpan, 869 A.2d at 999 (“In
weighing the competing interests of employer and employee,
the court must engage in an analysis of reasonableness...with
the party claiming unreasonableness as a defense against
enforcement of the covenant bearing the burden of proof.”).
See, Sling Testing, 369 A.2d at 1169 (same).

A. The Injunction Would Impose Minimal
Hardship on Dr. Colella

Enforcing the Section 9(h) non-competition restrictive
covenants through an injunction would not impose any seri-
ous hardship on Dr. Colella. Not only would he be perfectly
capable of earning a living while abiding by the terms of the
restrictive covenants, but he has already negotiated a lucra-
tive contract that would actually reward him with greater
job security if he is required to abide by the restrictive
covenants. In “weighing...the employer’s need for protec-
tion...against the hardship of the restriction to be imposed
upon the employee[,]” undue hardship to the employee may
be found where, for example, he would “encounter difficulty
in transferring his particular experience and training to
another line of work,... [or would] find it difficult to uproot
himself and his family in order to move to a location beyond
the area of potential competition with his former employer.”
Insulation Corp. of America v. Brobston, 667 A.2d 729, 734
(Pa.Super. 1995) (quoting Morgan’s Home Equipment Corp.
v. Martucci, 136 A.2d 838, 846 (Pa. 1957)). Such considera-
tions are absent here.

Dr. Colella contends that working outside of Allegheny
County might be inconvenient for him and might not permit
him to perform the high-risk bariatric surgeries. The Court
finds this perceived harm to be minimal under the facts of
this case. In balancing the equities, the irreparable harm to
Plaintiffs clearly outweighs any temporary inconvenience
that might accompany Dr. Colella earning potentially in
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excess of $650,000 employed by UPP for two years at hos-
pitals within western Pennsylvania, but outside of
Allegheny County.

Therefore, under these facts, it is reasonable to conclude
that the balance of hardships tips in favor of granting pre-
liminary injunctive relief.

III. THE INJUNCTION WILL RESTORE THE PARTIES TO
THEIR STATUS PRIOR TO DR. COLELLA’S WRONGFUL
CONDUCT

“A preliminary injunction operates to maintain affairs
between the parties as they existed prior to the underlying
dispute and ‘to compel a wrongdoer to give up the status he
appropriated before an action could have been instituted
against him.’” West Penn Specialty, 737 A.2d at 298 (quoting
Herman v. Dixon, 141 A.2d 576, 577 (Pa. 1958)). Plaintiffs
request an injunction returning the parties to the status quo
before Dr. Colella entered an employment relationship to
perform medical services for UPP/UPMC in Allegheny
County in violation of the loyalty and non-competition
restrictive covenants in his Employment Agreement.

Therefore, under these facts, the issuance of a prelimi-
nary injunction will properly restore the parties to their sta-
tus, as it existed immediately prior to the alleged wrongful
conduct.

IV. PLAINTIFFS ARE LIKELY TO PREVAIL IN THEIR
BREACH OF CONTRACT CLAIMS REGARDING DR.
COLELLA’S VIOLATION OF THE RESTRICTIVE
COVENANTS IN HIS EMPLOYMENT AGREEMENT

Plaintiffs are likely to prevail in their claim that Dr.
Colella’s acceptance of employment with UPP/UPMC within
Allegheny County violated the duty of loyalty and non-com-
petition covenants of his Employment Agreement. Giving
the former employer time to rebuild its customer and busi-
ness relationships free from competition by the departing
employee is the very purpose of non-competition covenants,
which Pennsylvania courts clearly and regularly enforce.
See, Sling Testing, 369 A.2d at 1170. (purpose is not a perma-
nent protection from competition, or even from fair compe-
tition at all, but protection for a reasonable period of time to
protect an employer’s legitimate relationships and invest-
ment in the short term)

A. WPAHS IS AN INTENDED BENEFICIARY OF
THE EMPLOYMENT AGREEMENT

A party is a third-party beneficiary of a contract when the
parties to a contract express an intention to benefit the third-
party in the contract or when the circumstances are so com-
pelling “‘that recognition of the beneficiary’s right is appro-
priate to effectuate the intention of the parties, and the
performance satisfies an obligation of the promisee to pay
money to the beneficiary or the circumstances indicate that
the promisee intends to give the beneficiary the benefit of
the promised performance.’” Hay Acquisition Co. v.
Schneider, No. Civ.A. 2:04-CV-1236, 2005 WL 1017804, at *8
(E.D. Pa. April 27, 2005) (quoting Scarpitti v. Weborg, 609
A.2d 147, 150 (Pa. 1992). See, Burks v. Federal Ins. Co., 883
A.2d 1086, 1088 (Pa.Super. Ct. 2005) (even an unnamed party
can be a third-party beneficiary of a contract if both “parties
to the contract so intended....”).

It is clear that a contracting party may enforce the con-
tract to protect the interests of a third-party beneficiary. See,
Barium Steel Corp. v. Wiley, 108 A.2d 336 (Pa. 1954) ( “a per-
son with whom or in whose name a contract has been made
for the benefit of another” may sue to enforce that contract). 

It is also clear that a third-party beneficiary of a contract
can bring an action to enforce that contract, including in the

context of enforcing restrictive covenants. See, Omicron
Sys., Inc. v. Weiner, No. 669 Aug. Term 2001, 2002 WL
452238, at *1 n.2, *7 (Pa. Com. Pls. March 14, 2002) (“At the
least, [employer’s affiliate] could be considered a third-
party beneficiary under the Restrictive Covenant
Agreement and would therefore be entitled to enforce the
Agreement’s terms against [employee].”) (citing Scarpitti,
609 A.2d at 150-51); Hay Acquisition, 2005 WL 1017804 at *2
n.2, *9 (party is a third-party beneficiary where an employ-
ment contract creates a right in a third-party “to benefit
from [the employee’s] services” and imposes on the employ-
ee the duty to perform services for that third-party).

As a result, ASPN and WPAHS may seek to protect
WPAHS’s third-party beneficiary interests in this Action to
enforce the restrictive covenants. The facts and circum-
stances in this case, demonstrate that the parties to the
Employment Agreement (i.e. ASPN and Dr. Colella) mani-
fested an express intention that Allegheny General Hospital
(now WPAHS), would be an intended third-party beneficiary
of the Employment Agreement.

B. ASPN HAS THE RIGHT TO ENFORCE ITS OWN
INTERESTS AND THE INTERESTS OF WPAHS

Notwithstanding WPAHS’s right to enforce the restrictive
covenants, ASPN clearly has the independent right to protect
its own interests and the interests of WPAHS as the intended
beneficiaries of the restrictive covenants. This right arises
both from the common law right of a party to a contract to
enforce the agreement for the benefit of an intended benefi-
ciary and the language of the Employment Agreement itself.
Section 11 of the Employment Agreement, expressly contem-
plates and authorizes ASPN to bring this Action for an injunc-
tion based on harm to ASPN and Allegheny General Hospital
(now WPAHS), resulting from a breach by Dr. Colella of the
loyalty, non-competition or confidentiality covenants of
Sections 9 or 10 of the Employment Agreement. That is pre-
cisely the Action that Plaintiffs have brought here.

C. THE CIRCUMSTANCES OF DR. COLELLA’S
DEPARTURE DO NOT PRECLUDE ENFORCE-
MENT OF THE RESTRICTIVE COVENANTS

Dr. Colella argues that this Court must disregard his non-
competition covenant, and in support of that position, Dr.
Colella relies primarily on our Superior Court’s decision in
the Brobston case. In Brobston, the employer fired the
employee, a salesman, for poor performance and then sought
to enforce a two-year, 300-mile restrictive covenant against
him. Brobston, 667 A.2d at 738. The Brobston court found
that the employer had essentially deemed the employee to be
worthless, and reasoned:

Where an employee is terminated by his
employer on the grounds that he has failed to
promote the employer’s legitimate business
interests, it clearly suggests an implicit decision
on the part of the employer that its business
interests are best promoted without the employ-
ee in its service. The employer who fires an
employee for failing to perform in a manner
that promotes the employer’s business interests
deems the employee worthless. Once such a
determination is made by the employer, the
need to protect itself from the former employee
is diminished by the fact that the employee’s
worth to the corporation is presumably insignif-
icant. Under such circumstances, we conclude
that it is unreasonable as a matter of law to per-
mit the employer to retain unfettered control
over that which it has effectively discarded as
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worthless to its legitimate business interests.

Id. at 735.

A trial court in deciding a request for preliminary injunctive
relief should consider the circumstances surrounding the
former employee’s termination, a factor which affects both
the legitimacy of the employer’s interests and the degree of
hardship imposed upon the departing employee. Id. at 737.
Noting that the reasonableness of a restrictive covenant
must be “determined on a case-by-case basis,” the Brobston
court found that the trial court erred in not considering the
fact that the employee had been fired as a factor in its deter-
mination of reasonableness. Id. at 735, n.6, 737. In the few
cases in which courts have found the circumstances of ter-
mination to favor disregarding a non-competition covenant,
the employer’s actions evidenced an intent to completely
sever ties with the employee. See, Brobston, 667 A.2d at 735
(employee fired as “worthless”); Nephrology Assocs. of
Central Pa. v. Elnour, No. 07-0648 Civil Term, 2007 WL
5770086, at *35-37 (Pa. Com. Pl. Mar. 9, 2007) (one partner in
medical practice voted out by the other partners). There is
no Pennsylvania case cited by either party where a court has
disregarded a non-competition covenant based on the failure
of an employer and employee to come to agreement on the
terms of a new employment agreement.

The ability to enforce restrictive covenants does not
require the employer to be willing to meet whatever terms
are demanded by the employee. Hayes v. Altman, 225 A.2d
670 (Pa. 1967). In Hayes, the employment agreement
between an optometrist and his employer terminated on
December 31, 1963. Id. at 671. The parties did not enter a
new agreement, but continued to work under terms consis-
tent with the prior agreement until March 13, 1964, when the
employer “discharged” the employee. Id. Notwithstanding
that the employer in that case had actually fired the employ-
ee, the Hayes court enforced the non-competition agreement
where the employer discharged the employee after the par-
ties failed to come to agreement on the terms of a new con-
tract of employment. Id. A non-competition covenant is not
to be disregarded based on the failure of an employer and
employee to come to agreement on the terms of continued
employment. Id.

This Court has thoroughly considered the circumstances
surrounding Dr. Colella’s departure from his former employ-
er as a factor in its determination of reasonableness of
enforcing the restrictive covenant by issuing a narrowly tai-
lored preliminary injunction in this case. The facts of this
case do not indicate that ASPN regarded Dr. Colella’s value
as an employee to be worthless or that ASPN unilaterally ter-
minated Dr. Colella’s employment for economic reasons.

Plaintiffs have a clear right to injunctive relief under the
express terms of the Employment Agreement. The issuance
of a preliminary injunction is appropriate because Plaintiffs
have demonstrated, at least, a reasonable probability of suc-
cess on the merits of a breach of contract claim.

V. THE PRELIMINARY INJUNCTION IS REASONABLY
SUITED TO ADDRESS THE WRONG PLED AND PROVEN

An injunction prohibiting Dr. Colella from providing
medical services in violation of the non-competition
covenants of his Employment Agreement is reasonably suit-
ed to address his improper conduct. Covenants not to com-
pete are enforceable if: (a) they are incident or ancillary to
employment; (b) the restrictions imposed by the covenant
are reasonably necessary to protect a legitimate business
interest of the employer; and (c) the restrictions are reason-
ably limited in duration and geographic extent. Hess, 808
A.2d at 917, 920.

A. THE RESTRICTIVE COVENANTS ARE ANCIL-
LARY TO EMPLOYMENT

The restrictive covenants in the Employment Agreement
are ancillary to employment in that they were negotiated as
part of the Employment Agreement, which provided Dr.
Colella with, inter alia, a guaranteed term of employment
and salary.

B. ENFORCEMENT OF THE RESTRICTIVE
COVENANTS IS REASONABLY NECESSARY TO
PROTECT LEGITIMATE BUSINESS INTERESTS

The Employment Agreement’s restrictions on competi-
tion are reasonably necessary to protect Plaintiffs’ legiti-
mate business interests. The business interests that
Plaintiffs seek to protect are those which Pennsylvania
courts have long recognized as protectable through use of
restrictive covenants and that nearly always lend themselves
to injunctive relief. These legitimate business interests
include goodwill, patient relationships, patient referral base,
competitive information as well as the investment in Dr.
Colella and the Allegheny General Hospital Bariatric
Surgery Center built around him. See, West Penn Specialty,
737 A.2d at 299 (affirming an injunction enforcing oncolo-
gist’s non-competition covenant in order to protect medical
clinic’s “existing patient relationships” and “market advan-
tage”); WellSpan, 869 A.2d at 997-999 (protectable interests
include a healthcare provider’s patient referral base and
“efforts and moneys” expended on the employee’s training).

Goodwill developed by an employee in the context of the
employment relationship belongs to the employer and is pro-
tectable through use of non-competition covenants. Sidco
Paper Co. v. Aaron, 351 A.2d 250, 252-53 (Pa. 1976) (“An
employer’s right to protect, by a covenant not to compete,
interest in customer goodwill acquired through the efforts of
an employee is well-established in Pennsylvania.”);
WellSpan, 869 A.2d at 997 (customer goodwill is protectable
“even when the goodwill has been acquired through the
efforts of an employee”); Einstein Cmty. Health Assocs. v.
Shortridge, No. 1814, 2000 WL 35496540, at *9-10 (Pa. Com.
Pl. Dec. 13, 2000).

Similarly, Pennsylvania courts have recognized a pro-
tectable interest in an employer’s patient referral base, espe-
cially in connection with the provision of specialized medical
care such as bariatric surgery. WellSpan, 869 A.2d at 997. In
WellSpan, the Superior Court formally recognized a pro-
tectable interest in a patient referral base, noting that an
investment in building such a base around a physician “is not
truly compensable through monetary damages when the
referral base depends on the network of professional rela-
tionships that have developed over time between referring
physicians and the particular subspecialist physician.” Id. at
998. Bariatric surgeons, like the perinatologist at issue in
WellSpan, fit squarely within the type of subspecialist med-
ical practice dependent on referrals that can be protected by
restrictive covenants. Id at 997. Plaintiffs have established a
protectable interest in their patient referral base, built both
with respect to physician referrals and referrals from other
patients treated by Dr. Colella at Allegheny General Hospital.

The protection of confidential information obtained dur-
ing employment is also an interest that courts have recog-
nized as protectable by enforcement of restrictive
covenants. Id. at 996. Here, Dr. Colella was the Director of
Allegheny General Hospital’s Bariatric Surgery Center and,
as such, had access to confidential information including
patient names and contact information, information about
marketing strategies and information about the operation of
the Bariatric Surgery Center generally, all of which he could
readily exploit as an employee of a rival program in
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Allegheny County.

C. THE GEOGRAPHIC AND TEMPORAL LIMITA-
TIONS OF THE RESTRICTIVE COVENANTS ARE
REASONABLE

The interpretation of a contract is a matter of law for the
Court to decide. Quinn v. Bupp, 955 A.2d 1014, 1017
(Pa.Super. 2008). The only reasonable interpretation of the
restrictive covenants limits its applicability to Allegheny
County. Section 9(h) of the restrictive covenants applies only
in the limited circumstance in which ASPN does not offer to
renew the Employment Agreement, which happens to be
precisely the scenario at issue in this litigation. In context,
Section 9(h) of the restrictive covenants only limits Dr.
Colella’s practice of medicine in Allegheny County. He is
free to engage in the practice of medicine without restriction
outside of Allegheny County, and to refer patients to any hos-
pital or surgery center outside of Allegheny County, without
violating the non-competition covenant.

The non-competition covenants negotiated by the parties
are reasonably limited in duration and geographic scope, in
that they restrict Dr. Colella’s medical practice only within
Allegheny County, where the majority of Plaintiffs’ bariatric
surgery patients originate, and only for two years.
“Pennsylvania courts have consistently affirmed covenants
not to compete for terms between two and three years after
employment ends.” Medical Wellness Assoc., 2001 WL
1112991 at *25 (enforcing a two-year covenant; citing cases);
See, Hayes, 225 A.2d at 671 (three-year restriction on an
optometrist); WellSpan, 869 A.2d at 995 (two-year restriction
on perinatologist); Geisinger Clinic v. W. DiCuccio, M.D., 606
A.2d 509, 514 (Pa.Super. Ct. 1992) (upholding a restrictive
covenant that placed a two-year restriction on physician)
appeal denied, 536 Pa. 625, 637 A.2d 285 (1993), cert. denied,
513 U.S. 1112, 115 S. Ct. 904 (1995); West Penn Specialty, 737
A.2d at 296-297 (more than five years including the remain-
ing term and an additional year); Sling Testing, 369 A.2d at
1170 (enforcing a three-year covenant not to compete where
the employee had been the employer’s principal representa-
tive for a decade and three years was “reasonably necessary
for...the employers to strengthen and reaffirm their business
contacts” in the wake of his departure).

A one-county restriction on a medical practice is likewise
well within what has been approved in other cases. See,
Medical Wellness Assoc., 2001 WL 1112991 at *25 (45 mile
radius); WellSpan, 869 A.2d at 995 (two county area);
Geisinger Clinic, 606 A.2d at 514 (50 mile radius). Plaintiffs
have, over the more than decade-long course of Dr. Colella’s
employment, built their bariatric surgery program around
him. Two years is a relatively brief period of time to provide
an opportunity to build the program around other physi-
cians, and to attempt to secure Plaintiffs’ interests in their
patient relationships, referral base and program investment,
before Dr. Colella can be permitted to use those relationships
and that referral base to compete as an employee of a rival
health care system in Allegheny County.

Accordingly, we find, under these facts, that the grant of
preliminary injunctive relief is reasonably suited to address
the offending activity.

VI. THE PRELIMINARY INJUNCTION WILL NOT BE
ADVERSE TO THE PUBLIC INTEREST

Where a covenant not to compete “seeks to limit the pro-
fessional practice of a physician,” courts must evaluate the
covenant’s effect, if any, on the public interest. West Penn
Specialty, 737 A.2d at 298 (affirming the granting of a prelim-
inary injunction against the doctor). “In the context of non-
compete agreements amongst physicians, our Supreme Court

has defined the public interest as a function of the availabili-
ty of appropriate medical service to the community should an
injunction be imposed.” West Penn Specialty, 737 A.2d at 300
(citing New Castle Orthopedic Assoc., 392 A.2d 1383, 1387-88
(Pa. 1978)). In West Penn Specialty, the Superior Court fol-
lowed Supreme Court of Pennsylvania’s holding in New
Castle Orthopedic Assocs. v. Burns, 392 A.2d 1383, 1387 (Pa.
1978) that the “public interest” is defined not in terms of a
particular physician, but the general availability of physi-
cians to treat patients. Id. at 298. In doing so, the Superior
Court noted that “no jurisdiction has recognized a public
interest in assuring the unrestricted ability of a particular
patient in continuity of care with a single physician.” Id.

Just as in Pennsylvania, courts in nearly every state con-
tinue to enforce restrictive covenants involving physicians as
they would other restrictive covenants and to define the pub-
lic interest in terms of lack of availability of medical care
rather than lack of availability of a particular physician. See,
Herman v. Dixon, 141 A.2d 576, 578 (Pa. 1958) (applying gen-
eral contract rules to enforce restrictive covenant involving
physician); Geisinger Clinic, 606 A.2d at 512 et seq. (same);
Concord Orthopaedics Professional Ass’n. v. Forbes, 702 A.2d
1273, 1275-77 (N.H. 1997) (normal test of reasonableness
applicable to physician covenants; no shortage as a result of
restriction on physician); Wall v. Firelands Radiology, Inc.,
666 N.E.2d 235, 246-248 (Ohio Ct. App. 1995) (general con-
tract principles govern; court will not rewrite parties’ agree-
ment; community not under-served), appeal not allowed, 659
N.E.2d 1289 (Ohio 1996); Medical Specialists, Inc. v.
Sleweon, 652 N.E.2d 517, 526 (Ind. Ct. App. 1995) (no short-
age of specialists in same field); Fumo v. Medical Group of
Michigan City, Inc., 590 N.E.2d 1103, 1109 (Ind. Ct. App.
1992) (consider availability of other physicians).

Accordingly, in the rare cases in which Pennsylvania
courts have invoked the public interest in declining to
enforce covenants not to compete on a physician, the evi-
dence showed that there was a legitimate shortage of practi-
tioners in the relevant area. See, WellSpan, 869 A.2d at 1000
(enforcement of the covenant would have deprived the coun-
ty at issue of its only perinatologist); New Castle Orthopedic,
392 A.2d at 1388 (demand for orthopedic physicians was sig-
nificantly greater than supply, leading to long wait times for
a “desperately needed service”).

Under the facts of this case, the public interest will not be
adversely affected by enforcement of the non-competition
restrictive covenants of the Employment Agreement.
Therefore, we find the final prerequisite required for a grant
of preliminary injunctive relief to be satisfied.

CONCLUSIONS OF LAW

1. Plaintiffs have established the immediate and
irreparable harm requirement for preliminary
injunctive relief.

2. Greater injury would result from refusing the
injunction than from granting it, and the
issuance of an injunction will not substantially
harm Defendant.

3. A preliminary injunction will properly
restore the parties to the status quo as it existed
immediately prior to the wrongful conduct.

4. Plaintiffs are likely to prevail on the merits
regarding a claim of breach of contract to
enforce restrictive covenants in the
Employment Agreement.

5. A preliminary injunction is reasonably suited
to address the wrong pled and proven.
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6. A preliminary injunction will not adversely
affect the public interest.

BY THE COURT:
/s/Ward, J.

Dated: June 9, 2009

ORDER OF COURT
AND NOW, to wit, this 9th day of June, 2009 upon consid-

eration of Plaintiffs’ Amended Motion for Preliminary
Injunction, Plaintiffs’ and Defendant’s Proposed Findings of
Fact and Conclusions of Law, and respective briefs and
responses thereto and after hearing, it is hereby ORDERED,
ADJUDGED and DECREED that Plaintiffs’ Amended
Motion for Preliminary Injunction is GRANTED.

1) Defendant Joseph J. Colella, M.D., pending a
final order after a trial on the merits, is hereby:

a) preliminarily enjoined from entering into or
fulfilling the terms of any employment agree-
ment or other contract of any type to provide
clinical, administrative, or any medically-relat-
ed services within Allegheny County,
Pennsylvania for any other hospital, health care
provider or surgery center outside the West
Penn Allegheny Health System for a two (2)
year period beginning April 1, 2009, further
extended by the amount of time Defendant is
found to be in breach of his restrictive
covenants under the Employment Agreement
with Allegheny Specialty Practice Network;

b) preliminarily enjoined from directly or indi-
rectly soliciting Plaintiffs’ employees or
patients for a two (2) year period beginning
April 1, 2009, further extended by the amount of
time Defendant is found to be in breach of his
restrictive covenants under the Employment
Agreement with Allegheny Specialty Practice
Network; and

c) preliminarily enjoined from accessing,
obtaining, copying, using or sharing with any
third parties any confidential information
obtained during his employment with Allegheny
Specialty Practice Network.

2) It is further ORDERED that Plaintiffs are to file
a bond in the amount of $250,000 by the 19th day of
June 2009, pursuant to Pa.R.Civ.P. 1531(b), pending
the final determination of this matter.

3) It is further ORDERED that the injunction shall
not take effect until Plaintiffs file the required
bond with security approved by the Court.

BY THE COURT:
/s/Ward, J.

Dated: June 9, 2009

1 Plaintiffs have objected to Defendant’s Proposed Exhibit
22. Defendant’s proposed Exhibit 22 is an Affidavit of John
G. Krah purporting to authenticate a statement by the
Allegheny County Medical Society entitled “Ethical
Responsibilities in Change in Affiliation of Medical
Practices or Separation of Employment.” Defendant’s
Exhibit 22 does not constitute competent evidence in this
proceeding. Moreover, Defendant’s Exhibit 22 is not relevant
to the issues in this litigation. The objection to Defendant’s
Proposed Exhibit 22 is sustained.

Plaintiffs have also objected to Defendant’s
Proposed Exhibit 27. The first page of Defendant’s
Proposed Exhibit 27 is a one-page document that purports
to be a “comparison of statements made by plaintiffs about
Dr. Colella with statements made by UPMC about Dr.
Colella.” The source documents for these statements com-
prise a total of 12 one-page e-mails, all of which are actual-
ly contained in Defendant’s exhibit binder following the
proposed “summary.” The first page of Defendant’s
Proposed Exhibit 27 does not qualify as a summary exhibit
under Pennsylvania Rule of Evidence 1006 because, it does
not summarize writings that are voluminous; and the writ-
ings can be easily reviewed themselves by the Court to the
extent, if any, they are found relevant. The objection to
Defendant’s Proposed Exhibit 27 is sustained as to the first
page of Defendant’s Proposed Exhibit 27, and overruled as
to following 12 e-mails.
2 As described in the “Articles/Certificate of Merger” effec-
tive December 31, 2007 obtained from the Pennsylvania
Department of State Corporation Bureau (Exhibit A to
Plaintiff ’s Response to Defendant’s Post-Hearing
Memorandum of Law Addressing West Penn Allegheny
Health System’s Relationship to Allegheny Specialty
Practice Network), the merger involved three entities, West
Penn Allegheny Health System, Inc., Allegheny General
Hospital and The Western Pennsylvania Hospital. The sur-
viving corporate entity, which succeeded to the rights and
liabilities of all three of the prior corporate entities, was the
entity formerly named The Western Pennsylvania Hospital.
Id. The surviving entity, which is one of the Plaintiffs in this
Action, then changed its name to West Penn Allegheny
Health System, Inc. Id.

Viking Insurance Company v.
Ned Spells, Timothy E. Johnson,
Bradley A. Steigerwalt, Carole L.

Steigerwalt and State Farm Mutual
Automobile Insurance Company

Insurance Policy—Plain Language

1. Plaintiff sued Defendant Ned Spells claiming that the
language of the insurance policy regarding an “insured per-
son” did not require Plaintiff to cover an accident involving
a rental car leased by Plaintiff, but driven by another party.

2. Plaintiff relied on language that stated, “No person
shall be considered an insured person if the person uses a
car or utility trailer without the permission of the owner.”

3. The Court determined Spells was the owner or lessee of
the car and had permission to drive it. The language relied
upon by Plaintiff would be sufficient to deny coverage to the
person operating the car at the time of the accident, but not
Plaintiff.

(Rhoda Shear Neft)

Robert W. Deer for the Plaintiff.
Thomas A. McDonnell for State Farm.
Ned Spells, pro se.

No. GD 012927. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.
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OPINION OF THE COURT
Colville, J., May 29, 2009—This appeal follows this

court’s non-jury verdict of March 19, 2009. Plaintiff appeals
those portions of the March 19, 2009 verdict wherein this
court found against the Plaintiff, Viking Insurance Company
of Wisconsin (hereinafter “Viking”) and for the Defendant,
Ned Spells, as to coverage issues related to Ned Spells.1

Specifically, this court found that the Viking owed the cover-
age to Ned Spells as an “insured person” under the policy
relying upon the second paragraph of Part I – Liability
Coverage and the definition of “insured person” under Part
I; notwithstanding the bolded language following Part I’s
definition of “insured person,” which states:

NO PERSON SHALL BE CONSIDERED AN
INSURED PERSON IF THE PERSON USES A
CAR OR UTILITY TRAILER WITHOUT THE
PERMISSION OF THE OWNER.

The factual background giving rise to this case is as fol-
lows, Viking issued policy number 385502449 covering Ned
Spells as the “Insured” and a 1987 Dodge Mini Ram Van as
the “insured car” on October 22, 2004 for a one year term.
On February 22, 2005, Ned Spells drove the subject insured
1987 Dodge Mini Ram Van to an Enterprise Rent-A-Car
(hereinafter, “Enterprise”) where he rented a silver 2004
Chevrolet Malibu for himself and for “no other driver per-
mitted.” Enterprise Rent-A-Car was the owner of the vehicle
and the contractual terms of the rental were set forth in a
rental car contract signed and initialed by Spells.

On February 23, 2005, Johnson was driving the 2004
Chevrolet Malibu, when he fled from police, drove through a
red traffic light without stopping and crashed into a car driv-
en by Bradley Steigerwalt (hereinafter, “Steigerwalt”).
Thereafter, Spells reported that the Chevrolet Malibu had
been stolen. At the time of the accident, Johnson did not have
a valid driver’s license. Steigerwalt suffered serious injuries
as a result of the car crash.

On January 26, 2006, Steigerwalt filed suit against
Johnson and Spells in the Court of Common Pleas of
Allegheny County seeking compensation from Spells and
Johnson for injuries, damages and losses suffered during the
crash. Neither Spells nor Johnson reported the accident to
Viking until after a default judgment was entered against
both Spells and Johnson on September 29 2006.

Steigerwalt notified Viking of his claim and Viking denied
coverage for Johnson and Spells under the policy. Viking
then undertook the defense of Ned Spells under a reserva-
tion of rights, reserving the right to challenge coverage for
the individuals and vehicle involved in the accident. Viking
opened the judgment against Spells and offered the full
$15,000.00 policy limits to the Steigerwalts to resolve the
claim, which the amount was rejected by the Steigerwalts.
Viking then filed this declaratory judgment action seeking a
declaration of the rights, duties and obligations of Viking
under the policy of insurance related to the car crash of
February 23, 2005. A default judgment was entered in the
declaratory judgment action against the insured, Spells, on
August 20, 2007. Johnson and Steigerwalt continued to pur-
sue the declaratory judgment action seeking coverage for
the claims made by Steigerwalt against Johnson and Spells.

The personal injury case at GD 06-002130 was tried
before a judge, without a jury, on March 9, 2009, and a find-
ing was made against both Johnson and Spells under sepa-
rate theories of liability. Johnson’s liability was based upon
his negligent operation of a vehicle. Spells’ liability was
founded upon his statutory responsibility for allowing an
unlicensed driver to operate the rental car. On February 27,
2009, Steigerwalt entered judgment on the non-jury verdict

in the personal injury action against Johnson and Spells in
the amount of $522,924.80. On March 9, 2009, the parties
presented the declaratory judgment action to the under-
signed by stipulation of facts and documents offered and
received into evidence. This court’s March 19, 2009, non-
jury verdict in favor of Viking and against Johnson and
against Viking and in favor of Spells was entered on the
docket on March 23, 2009.

This court’s analysis begins and ends with a review of the
relevant policy language. The definitions section of the poli-
cy states:

“You” and “Your” means the person shown as the
named insured on the Declarations Page…

Accordingly, the term “you” or “your” refers to Ned Spells,
as the named insured on the Declarations page of the policy.

As discussed above the “Part I – Liability Coverage” sec-
tion of the policy states in pertinent part:

We will pay damages for which any insured per-
son is legally liable because bodily injury
and/or property damage caused by a car acci-
dent arising out of the ownership, maintenance,
or use of a car or utility trailer….

Additional Definitions Used in This Part Only

As used in this part, “insured person” or
“insured persons” means:

(1) You.

NO PERSON SHALL BE CONSIDERED AN
INSURED PERSON IF THE PERSON USES A
CAR OR UTILITY TRAILER WITHOUT THE
PERMISSION OF THE OWNER.

Based upon the policy language set forth above, and
under the circumstances presented by the instant case, this
court concluded that Viking owed coverage to Spells pur-
suant to the plain language of the insurance policy. Spells is
the named insured on the Declaration Page of the policy.
Accordingly, Spells is an insured person. The policy plainly
states that “[Viking] will pay damages for which any insured
person is legally liable because of bodily injury…caused by
a car accident arising out of the ownership, maintenance or
use of the car….” There can be no question that Steigerwalt
suffered bodily injury caused by a car accident arising out of
the use a car for which legal liability has been imposed upon
Spells by virtue of the February 27, 2009 judgment.

Counsel for Viking has vigorously argued that the lan-
guage “NO PERSON SHALL BE CONSIDERED AN
INSURED PERSON IF THE PERSON USES A CAR OR
UTILITY TRAILER WITHOUT THE PERMISSION OF
THE OWNER,” somehow excludes Spells from coverage
that is otherwise plainly available to him under the policy.
However, the facts of this case do not warrant such a finding.
No reasonable interpretation of the facts of this case permits
a finding by this court that Spells used a car without the per-
mission of the owner. Spells was the lessee of the vehicle and
had permission to utilize the vehicle by its owner. While the
vehicle was not being used at the time of the accident by
Spells, and quite arguably (or perhaps, plainly) was being
used by Johnson without the permission of the owner, those
facts (while certainly sufficient to deny coverage to Johnson)
do not operate to deny coverage to Spells under the policy’s
non-permissive user exclusion language, as Spells, himself,
was not using the vehicle without the permission of the
owner, at any time, let alone at the time of the accident.

Counsel for Viking further argues that the terms and con-
ditions of the rental policy prohibited Spells from permitting
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Johnson to utilize the vehicle. This is true, and while creat-
ing duties between Spells and the rental car company, the
terms and conditions of the rental policy have no direct bear-
ing on the obligations of the parties under the insurance pol-
icy. Viking contends that Spells, a named insured under the
policy, is somehow rendered a non-permissive user by virtue
of the allegation that he allowed another non-permissive
user to operate the vehicle. This position is simply not sup-
ported by the policy language.

In essence, Viking argues that when Spells (allegedly)
decided to permit Johnson, a non-permissive user, to operate
the vehicle, Spells was “using the vehicle” in a non-permit-
ted way and thereby became a non-permitted user himself.
If this interpretation were accepted and applied it would
result in wildly unreasonable results in this and other cases.
Suppose the rental agreement required the renter of the
vehicle to “wear their seat belts,” or to operate the vehicle
“in conformity with all applicable local and state laws,”
and/or “in a safe and prudent manner.”2 The allegation that
any named insured driver of such a rental vehicle who did
not wear their seat belts, exceeded the speed limit, or other-
wise failed to operate their vehicle in a safe and prudent
manner would result in the insurer denying coverage
because the “use” of the vehicle under those conditions was
violative of the rental policy and therefore a “non-permitted
use” rendering the named insured without coverage by
virtue of the non-permissive driver exclusion language of
the insurance policy.

While the rental agreement language establishes Viking’s
assertion that Spells did not have permission to permit
Johnson to utilize the vehicle, even if this court concludes
that there is competent evidence that Spells did improperly
permit Johnson to utilize the vehicle, it remains the case that
Johnson was using the vehicle at the time of the accident not
Spells, and under any reasonable interpretation of the policy
language only the actual operator of the vehicle is properly
denied coverage under the non-permissive user exclusion,
not the named insured.

For all the reasons set forth above, this court entered its
March 19, 2009 Order of Court.

BY THE COURT:
/s/Colville, J.

1 The March 19, 2009 verdict was in favor of the Plaintiff as
to coverage issues related to Defendant Timothy E. Johnson.
2 Indeed, the Enterprise policy at issue in this case includes
several similar restrictions on the use of the subject rental
vehicle requiring that: “The Vehicle will not…be used for
transporting persons or property for hire, … in any illegal or
reckless manner, in a race or speed contest, or to tow or push
anything, … be driven by any person impaired by the use of
narcotics, intoxicants or drugs, whether taken with or with-
out a prescription, … be driven or taken outside of the States
authorized, … be driven on an unpaved road or off-road, …
be used to transport explosives, chemicals, corrosives or
other hazardous materials or pollutants of any kind or
nature,” among other limitations.
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Morewood Point Community Association v.
The Port Authority of Allegheny County, et al.
Sovereign Immunity—Real Estate Exception—Lateral
Support—Jury Instructions

1. Proof of a dangerous condition of Commonwealth
agency real estate in the form of fill placed on a hillside and
the agency having notice of that condition is insufficient to
establish liability against the agency. Causation must also be
established.

2. A landowner incurs liability when an adjacent proper-
ty owner suffers loss as a result of the loss of lateral support
only when the Defendant/landowner actively withdraws
such support.

3. There is no error in refusing to provide the jury with a
super-abundance of instructions on the same issue. When
additional proposed instructions set forth incomplete state-
ments of law, omitting mention of causation, and therefore
tend to undermine the correct, more complete instruction,
they will be denied.

(Jeffrey A. Ramaley)

Fred C. Jug, Jr. for Morewood Point Community Association.
Colin Meneely and Michael J. Cetra for Port Authority of
Allegheny County.

No. GD 05-033362. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
McCarthy, J., May 29, 2009—In February 1983, following

an approximate nine (9) year period of design and construc-
tion, the Port Authority of Allegheny County (hereinafter,
“Port Authority”) opened the Martin Luther King, Jr. East
Busway. Adjacent to a portion of that busway is a hillside
that slopes upward approximately 70 feet. The Port
Authority owns that slope. A chain link fence borders the
base of the slope and another chain link fence is at the top of
the slope. Since the opening of the busway, Port Authority
had not done any work on the hillside area, with the excep-
tion of some minor tree trimming.

Subsequent to the construction of the busway, a residen-
tial condominium development was constructed on the flat
hilltop above the Port Authority slope. Following construc-
tion of the condominiums, Morewood Point Community
Association (“Morewood”), a non-profit corporation, was
formed among unit owners to maintain certain common
areas within the boundaries of the development.

Aerial photographs and engineering drawings demon-
strate that additional fill was placed at the upper area of the
Port Authority-owned hillside sometime after the busway
opened but before completion of the construction of the con-
dominiums and the formation of the plaintiff association. In
the spring of 2005, backyards to the rear of several condo-
minium units near the slope showed signs of earth move-
ment. Upon receipt of notice of that condition, Port Authority
dispatched personnel to view the site. An in-house civil engi-
neer determined that the earth movement resulted from a
sinkhole. Although requests had been made by Morewood in
advance of suit for a copy of the Port Authority engineering
report, that report was not shared until produced during dis-
covery in the course of litigation.

Morewood commenced its action against the Port
Authority by praecipe. Thereafter, Morewood filed a com-
plaint that set forth a single count of landowner negligence
against Port Authority and additionally sought injunctive

relief in the nature of an order compelling production of the
Port Authority engineering report and granting a construc-
tion easement that would afford Morewood such access as
was necessary to address and stem the earth movement.
Thereafter, Morewood amended its complaint alleging fur-
ther damage occurring subsequent to the initial complaint
but arising from the same alleged negligence of Port
Authority. Following a Port Authority response that includ-
ed a counterclaim alleging that Morewood or its predeces-
sors in interest had substantially increased the area and
composition of the slope by depositing additional fill on the
Port Authority hillside before construction of the condo-
miniums, Morewood filed a second amended complaint.
That pleading named the development company, the builder
and “unknown engineers” as additional defendants, and
alleged that such defendants had been negligent in, among
other things, the design and planning of the development
and in the execution of grading, excavation and fill activi-
ties, including failure to address placement, compaction and
saturation of slope soils. Morewood obtained default judg-
ments as to all additional defendants with the consent of
such defendants.

The matter ultimately proceeded to trial solely against
the Port Authority and solely on the allegation of negli-
gence. A jury trial concluded with a verdict against
Morewood and in favor of the Port Authority. Morewood
timely petitioned for post-trial relief. By Order of Court
dated March 10, 2009, this Court denied the motion submit-
ted by Morewood Association “Requesting Judgment Non
Obstante Veredicto and New Trial.” From that Order,
Morewood has taken an appeal.

In response to a direction to file a statement of matters
complained of on appeal, Morewood has asserted that judg-
ment n.o.v. should have been granted.1 Specifically,
Morewood contends that because undisputed facts of record
show that a dangerous condition existed on the property of
the Port Authority, and that the Port Authority had notice of
that condition in advance of the harm suffered by
Morewood, plaintiff was entitled to judgment as a matter of
law. Morewood submits that proof of a known unsafe condi-
tion on the government realty not only satisfies the require-
ments of a waiver of sovereign immunity under so-called
“real estate exception” set forth at 42 Pa.C.S.A. §8522(b)(4),
but also fully establishes the liability of a Commonwealth
agency.

42 Pa.C.S.A. § 8522 provides, in pertinent part:

§ 8522. Exceptions to sovereign immunity

(a) Liability imposed.—The General Assembly,
pursuant to section 11 of Article I of the
Constitution of Pennsylvania, does hereby
waive, in the instances set forth in subsection
(b) only and only to the extent set forth in this
subchapter and within the limits set forth in
section 8528 (relating to limitations on dam-
ages), sovereign immunity as a bar to an action
against Commonwealth parties, for damages
arising out of a negligent act where the damages
would be recoverable under the common law or
a statute creating a cause of action if the injury
were caused by a person not having available
the defense of sovereign immunity.

(b) Acts which may impose liability.—The follow-
ing acts by a Commonwealth party may result in
the imposition of liability on the Commonwealth
and the defense of sovereign immunity shall not be
raised to claims for damages caused by:
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(4) Commonwealth real estate, highways and
sidewalks.—A dangerous condition of
Commonwealth agency real estate and side-
walks, including Commonwealth-owned real
property, leaseholds in the possession of a
Commonwealth agency and Commonwealth-
owned real property leased by a Commonwealth
agency to private persons, and highways under
the jurisdiction of a Commonwealth agency,
except conditions described in paragraph (5).

(5) Potholes and other dangerous conditions.—
A dangerous condition of highways under the
jurisdiction of a Commonwealth agency creat-
ed by potholes or sinkholes or other similar
conditions created by natural elements, except
that the claimant to recover must establish
that the dangerous condition created a reason-
ably foreseeable risk of the kind of injury
which was incurred and that the Common-
wealth agency had actual written notice of the
dangerous condition of the highway a suffi-
cient time prior to the event to have taken
measures to protect against the dangerous con-
dition. Property damages shall not be recover-
able under this paragraph.

In waiving sovereign immunity, 42 Pa.C.S. §8522 does not
generate new, additional theories of negligence, but merely
relinquishes, in part, an immunity defense, and, to that lim-
ited extent, exposes Commonwealth agencies to prosecution
of negligence claims from which they would otherwise be
shielded. To the extent that immunity has been waived, lia-
bility may be imposed on a Commonwealth agency for dam-
ages flowing from a negligent act where those damages
would be recoverable under the common law or a statute
against a person not having the defense of sovereign immu-
nity available. 42 Pa.C.S.A. § 8522(a); See, Jones v. South
Eastern Pennsylvania Transportation Authority 565 Pa. 211,
772 A.2d 435 (Pa. 2001).

Morewood’s contention that proof of a dangerous condi-
tion of Commonwealth agency real estate and that Port
Authority had notice of that condition is sufficient to estab-
lish the liability aspect of its claim against Port Authority is
an incorrect, incomplete statement of its burden. In assert-
ing that its burden is met merely by identifying a dangerous
condition and establishing the fact of Port Authority notice
of that condition, Morewood relies on Commonwealth of
Pennsylvania, Department of Transportation v. Patton, 686
A.2d 1302 (1997). Patton involved a driver on a state road
who was killed when a large limb fell from a tree within a
Commonwealth right-of-way onto her car. The tree had been
topped more than twenty years earlier, causing the tree to
decay from the top down, weakening the socket of the limb
and causing it to fall. The Patton Court addressed only the
matter of notice, and, from that, Morewood infers that the
Court deemed the active negligence of another – that is,
matter of who may have “topped” the tree — to be immate-
rial to the question of the Commonwealth’s liability in any
matter pursued under the statutory waiver of immunity.
Morewood asserts that the matter of who may have placed
fill on the slope owned by Port Authority was immaterial to
question of the liability of Port Authority for the harm
resulting to Morewood from the dangerous condition of
loose fill.

Morewood’s reliance on Patton is misplaced. The Patton
Court limited its inquiry to the matter of notice simply
because the sole issue presented on appeal was the refusal of
the court below to give a requested instruction pertaining to

notice of a dangerous condition. Patton does not suggest that
the mere coalescence of a dangerous condition and notice to
a Commonwealth agency of that condition is in itself suffi-
cient in every case to establish agency liability under 42
Pa.C.S.A. § 8522(b). On the contrary, Patton indicated that
the plaintiff in that matter could prevail “provided that dam-
ages would have been recoverable at common law.” The
Patton Court considered the elements of that common law
cause of action, one of which is notice. Patton, at 546 Pa 566,
citing Good v. City of Philadelphia, 335 Pa. 13, 6 A.2d 101
(1939). At common law, liability may attach to a municipali-
ty for injuries suffered as a result of defects in the highway
provided that entity has notice, actual or constructive, of the
dangerous condition. Murdaugh v. Oxford Borough, 214 Pa
384, 63 A. 696 (1906). Patton did not establish that, in every
matter involving an injury resulting from a dangerous condi-
tion on real estate owned by a Commonwealth agency, prior
notice to the agency of that dangerous condition is sufficient
to establish liability.

To prevail on a motion for judgment n.o.v., Morewood
must not only demonstrate that it has put forward proof such
that no two reasonable minds could disagree on the fact
posited but also that such proof is sufficient to support a cog-
nizable theory of liability. Haddad v. Gopal, 2001 Pa.Super.
317, 787 A.2d 975, (2001) app. den. 572 Pa 705, 813 A.2d 842
(2002). Morewood has failed to show that the facts it regards
as undisputed would be sufficient to establish liability.

Morewood identified no common law action nor any other
authority that permits recovery for damages to adjacent pri-
vate property based solely upon a dangerous condition on
the neighboring estate and that neighbor’s actual or con-
structive prior notice of that condition. Indeed, in the specif-
ic instance of a claim derived from a loss of lateral support,
as is Morewood’s claim in this instance, a landowner incurs
liability only by actively withdrawing such support. At com-
mon law, no liability attaches for subsidence of a neighbor’s
land so long as a landowner does nothing to change the con-
tour of his own property. See, Beal v. Reading Company, 370
Pa 45, 87 A.2d 214 (1952). In the absence of any activity by
Port Authority that contributed to the loss of support for the
condominium units, damages were not recoverable by
Morewood from Port Authority at common law.
Consequently, damages were not recoverable by Morewood
from Port Authority under §8522(b)(4).

Furthermore, as the Port Authority correctly observed in
its response to the post-trial motion, Morewood’s analysis too
blithely disregards the element of causation:

…there is no question that a landslide occurred
on Port Authority property. During trial,
Plaintiff treated this as a strict liability case and
did nothing to establish exactly what caused the
landslide. Again, Plaintiff ’s expert, Mr. Murray,
testifying on behalf of the Plaintiff readily
admitted that landslides are common phenome-
na. Nowhere in his testimony did he state that
any work done on Port Authority’s Busway or
hillside contributed to the earth movement.
Rather, when asked by Plaintiff ’s counsel
regarding his opinion as to the origin of the
landslide Mr. Murray responded “[i]t’s my opin-
ion, as – I’m sorry – as the other attorney said,
that the origin of this landslide is probably the
water – ground water effect – and it has to be
either at the boundary or on the Port Authority
(side)” TT, P49, L 3. No one ever established
where this water was coming from that saturat-
ed the hillside, or whether it was an artificial
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condition or a naturally occurring event.

Defendants Brief in Response to Plaintiff ’s
Motion for Post-Trial Relief, at p. 5 (emphasis in
original)

Morewood complains, however, that it was not permitted
to call as a witness Christopher Hess, an assistant general
manager of legal and corporate services for Port Authority.
Morewood insists that such testimony could have estab-
lished the fact of notice to Port Authority of the instability of
its slope.

The substance of Hess’ testimony was a matter of stipula-
tion. The trial was bracketed by a stipulation read to the jury
at the outset that, if called to testify Mr. Hess would confirm
the fact of notice on the approximate date indicated by
Morewood and by an instruction at the conclusion that: “It
has been established by the evidence and has not been dis-
puted that the Port Authority first had notice of earth move-
ment on this land in June of 2005.” (N.T., 18-19; 321-322).
The fact of notice to Port Authority at the approximate time
alleged by Morewood was not in dispute; it was a matter of a
judicial admission. Morewood was not entitled to call Hess
as a witness on a matter established beyond contradiction.
See, Fuller v. Pennsylvania Railroad Company, 371 Pa 330,
339 (1952).

Similarly, although Morewood concedes that an accurate
instruction on the issue of negligence of the owner of land
with a defective condition was given to the jury (Plaintiff ’s
Brief in Support of Post Trial Motion, p.5), it nonetheless
complains that the jury should have received additional
proposed similar instructions, specifically Nos. 22, 23 and
25.2 Each of those proposed instructions replicated aspects
of the more complete instruction that Morewood concedes
was accurate. There is no error in refusing to provide the
jury with a superabundance of instruction on the same
item. That is particularly so where, as here, the additional
proposed instructions set forth incomplete statements of
the law, omitting any mention of causation, and would
therefore tend to undermine the correct, more complete
instruction.

The jury also received lengthy instruction emphasizing
that if the Port Authority was negligent and such negligence
was a factual cause in producing the damages alleged by
Morewood, then the jury must find the Port Authority liable
to Morewood, notwithstanding that prior conditions or other
causes may have contributed to such damage. The jury was
sufficiently instructed that, while the Port Authority could
not be liable to Morewood based solely upon the acts of the
developer or builder and had no duty to engineer lateral
support for neighboring properties, the Port Authority
would be responsible to Morewood for damages resulting
from the Port Authority’s own negligence. The jury, after
receiving those instructions and considering all that had
been presented, was free to determine, as it did, that the
Port Authority had not committed any negligent act that
caused damage to Morewood. There is nothing of record or
in the law that compels setting aside that verdict and grant-
ing judgment to Morewood.

BY THE COURT:
/s/McCarthy, J.

Dated: May 29, 2009

1 Morewood’s motion for post-trial relief sought judgment
n.o.v. or a new trial. The concise statement of matters com-
plained of on appeal addresses only the matter of failure to
grant judgment n.o.v., and would seem, therefore, to waive
the issue of the denial of a new trial on appeal. Pa.R.A.P.

1925(b)(3)(iv).
2 Although Morewood confines its 1925(b) statement to an
assertion that judgment n.o.v. was improperly denied, its
arguments as to additional testimony and jury charges relate
more to a motion for new trial than judgment n.o.v.

Port Authority of Allegheny County v.
Amalgamated Transit Union Local 85

Arbitration—Grievance—Intent—Racial Intimidation

1. The court denied the Port Authority’s petition to vacate
a grievance arbitration award.

2. Arbitrator had found in favor of employee who was ter-
minated for tying a noose-knot on a spool of rope. The arbi-
trator found as a fact that the employee was simply tying rope
to pass the time and was not attempting to intimidate anyone.

3. Where the issue of discipline and termination were
appropriately before the arbitrator, a court may vacate the
arbitrator’s award only if “the award indisputably and gen-
uinely is without foundation in, or fails to logically flow from,
the collective bargaining agreement.”

4. Port Authority contended that the arbitrator irrational-
ly read an intent requirement into its rule. The court found
that the rule in question, providing for immediate discharge
for engaging in acts of violence, fighting, intimidating or
threatening behavior, implies intent since one cannot “acci-
dentally” engage in fighting.

5. Port Authority also contended that a public policy
exception existed to allow a court to refuse to enforce the
arbitrator’s decision if public policy is violated. However,
the Port Authority failed to allege any public policy violation,
let alone one that would be, as required by case law, explic-
it, well-defined and dominant. The court found that no pub-
lic policy existed against innocently (as the arbitrator found
as a matter of fact) tying a noose-knot.

(Lynn E. MacBeth)

No. GD 09-007904. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

Michael A. Palombo and Christopher P. Gabriel for Port
Authority of Allegheny County.
Joseph S. Pass for Amalgamated Transit Union Local 85.

MEMORANDUM
Folino, J., July 23, 2009—What follows is a short discus-

sion explaining why I must deny the Port Authority’s
“Petition to Vacate Grievance Arbitration Award.”

While at work, Port Authority employee Kirk Blasko tied
a noose-knot on a spool of rope. As a result of this action, the
Port Authority initiated disciplinary procedures against Mr.
Blasko; and, after a Loudermill hearing, Mr. Blasko was dis-
charged for violating “Major Rule” number ten and
“General Rule” number nine. See Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532 (1985). These two rules, respective-
ly, read:

Major Rule Violations:

THE FOLLOWING RULE VIOLATIONS ARE
CONSIDERED SUFFICIENT CAUSE FOR IMME-
DIATE DISCHARGE.
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…

10. Engaging in acts of violence, fighting, intimidat-
ing or threatening behavior on duty or on Port
Authority Property.

…
General Rule Violations:

A single incident in violation of a General Rule is
cause for disciplinary action. Port Authority retains
the discretion to determine when and what type of
disciplinary action is appropriate in each particu-
lar instance. Disciplinary measures include verbal
warning (written documentation), written warning,
final written warning, held off, suspension, or dis-
charge. The nature of the discipline will vary
depending on the circumstances involved including
the employee’s prior disciplinary history. In some
cases, the immediate termination of an employee
may be appropriate…

…

9. Discourtesy/disrespectful behavior.

“Port Authority of Allegheny County Performance Code,”
attached as “Exhibit ‘G’” to the “Petition to Vacate Grievance
Arbitration Award” (hereinafter “Performance Code”), at
pgs. 3 & 2.

The Union grieved Mr. Blasko’s discharge and the parties
proceeded to “final and binding arbitration.” Office of the
Attorney Gen. v. Council 13, Am. Fed’n of State, County Mun.
Employees, AFL-CIO, 844 A.2d 1217, 1222 (Pa. 2004) (here-
inafter “Office of the Attorney General”) (holding: the Public
Employe Relations Act “mandates that the final step in the
resolution of grievances or disputes arising from the
[Collective Bargaining A]greement must be final and bind-
ing arbitration”).

During the arbitration hearing, the arbitrator heard all of
the evidence presented, judged the credibility of the witness-
es and finally found, as a fact, that Mr. Blasko “was merely
tying a knot otherwise known as a noose.” “Arbitration
Award” Opinion, dated March 26, 2009, at 13. In other words,
the arbitrator believed Mr. Blasko’s testimony and therefore
held, as a fact, that Mr. Blasko’s tying of the noose “was not
done to intimidate or threaten any employee”; rather, Mr.
Blasko tied the knot simply to “kill[] time and was just using
knot-tying skills he learned while in the Navy.” Id. at 3.
Hence, the arbitrator concluded:

the Port Authority has failed to establish sufficient
cause for [Mr. Blasko’s] termination. The record
does not establish that [Mr. Blasko’s] fashioning of
a noose was disrespectful, discourteous, intimidat-
ing or threatening to any of the employees who
were present that evening. [Mr. Blasko’s] actions
must be viewed in the context in which they took
place. There is no evidence that the noose was fash-
ioned as an act of racial intimidation. The Port
Authority has not carried its burden to meet the
test of sufficient cause for the termination of [Mr.
Blasko].

Id. at 13-14.
After receiving the arbitrator’s ruling that Mr. Blasko was

to be “returned to employment with full back pay and bene-
fits,” the Port Authority filed the current “Petition to Vacate
Grievance Arbitration Award” in the Court of Common
Pleas.

The Port Authority’s petition makes a two-fronted attack
on the arbitration award. First, the Port Authority argues

that the award “does not draw its essence from the collective
bargaining agreement”; second, the Port Authority generi-
cally contends that Mr. Blasko’s reinstatement violates “the
public policy of the Commonwealth of Pennsylvania and of
the United States.”1 “Petition to Vacate Grievance
Arbitration Award,” filed on behalf of the Port Authority of
Allegheny County, (hereinafter “Petition to Vacate”), at 8.
When considered in light of this Court’s standard of review,
both of the Port Authority’s arguments fail.

As our Supreme Court has explained, Pennsylvania’s
statutory and case law evince a “strong public policy of
encouraging peaceful settlement of industrial disputes by
means of arbitration.” Office of the Attorney General, 844
A.2d at 1222. And, because “arbitration is the favored means
of resolution in labor disputes,” our Supreme Court has man-
dated that Courts “play an extremely limited role in resolv-
ing such disputes.” Id. at 1223 (emphasis added). This
“extremely limited role” is now solidly embodied in the
“essence test.” Westmoreland Intermediate Unit #7 v.
Westmoreland Intermediate Unit #7 Classroom Assistants
Educ. Support Pers. Ass’n, PSEA/NEA, 939 A.2d 855 (Pa.
2007). Specifically, the “essence test” requires that a court
engage in a two-pronged analysis:

First, the court shall determine if the issue as prop-
erly defined is within the terms of the collective
bargaining agreement. Second, if the issue is
embraced by the agreement, and thus, appropriate-
ly before the arbitrator, the arbitrator’s award will
be upheld if the arbitrator’s interpretation can
rationally be derived from the collective bargain-
ing agreement. That is to say, a court will only
vacate an arbitrator’s award where the award
indisputably and genuinely is without foundation
in, or fails to logically flow from, the collective bar-
gaining agreement.

State Sys. of Higher Educ. (Cheyney Univ.) v. State Coll.
Univ. Prof ’l Ass’n (PSEA-NEA), 743 A.2d 405, 413 (Pa. 1999)
(hereinafter “Cheyney University”).

Applying the essence test to the case at bar, both parties
agree that the first prong has been met: the issue of Mr.
Blasko’s discipline and termination were “appropriately
before the arbitrator.”2 So, the issue becomes: whether the
“arbitrator’s interpretation can rationally be derived from
the collective bargaining agreement.”

As stated above, our Supreme Court has made it clear
that courts are to “play an extremely limited role in resolv-
ing [labor] disputes.” Office of the Attorney General, 844
A.2d at 1222. The reasons for this “extremely limited role”
are at least three-fold. First, our legislature has imposed a
“mandate that arbitration awards be final and binding.”
Westmoreland Intermediate Unit #7, 939 A.2d at 862; 43 P.S.
§ 1101.903. Second, both our Supreme Court and our legisla-
ture have recognized a “strong public policy of encouraging
peaceful settlement of industrial disputes by means of arbi-
tration.” Office of the Attorney General, 844 A.2d at 1222.
And, finally, parties to a collective bargaining agreement
specifically bargain for the relatively expeditious and inex-
pensive method of arbitration of disputes. Certainly, in the
case at bar, both the Port Authority and Local 85 are parties
to a collective bargaining agreement; moreover, within that
contract, the parties agreed that any covered dispute must
be submitted to an arbitrator. “Collective Bargaining
Agreement,” at § 106. Thus, both the Port Authority and
Local 85 have agreed that it is the arbitrator’s – and not the
court’s – job to: 1) determine the underlying facts in dispute;
2) determine the meaning of specific language contained
within the collective bargaining agreement and 3) apply the
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facts to the law.
The second prong of the essence test intentionally and

significantly restricts a court’s ability to interfere with an
arbitrator’s award. In particular, under the second prong of
the test, a court may vacate an arbitrator’s award only if “the
award indisputably and genuinely is without foundation in,
or fails to logically flow from, the collective bargaining
agreement.” Cheyney University, 743 A.2d at 413. Here, the
arbitrator’s award undoubtedly passes this circumscribed
standard of review.

In the case at bar, the arbitrator found as a fact that Mr.
Blasko “was merely tying a knot otherwise known as a
noose” and that Mr. Blasko tied the knot simply to “kill[]
time and was just using knot-tying skills he learned while in
the Navy.” The arbitrator further found that there was no
credible evidence that Mr. Blasko, whose job it was to clean
the Port Authority facilities during the night, was “aware of
the historical implication of the noose for the Black commu-
nity.” After making these factual findings, the arbitrator then
had to determine whether Mr. Blasko’s conduct violated
either “Major Rule” number ten or “General Rule” number
nine; as recited above, these two rules allowed for punish-
ment if the employee engages in “violence, fighting, intimi-
dating or threatening behavior” or if the employee acted in a
“discourteous” or “disrespectful” manner.

The arbitrator concluded that Mr. Blasko had not violated
Major Rule number ten: Mr. Blasko neither intended to nor
did, in fact, “intimidate or threaten any employee.”
“Arbitration Award” Opinion, at 13. Moreover, the arbitrator
held that, as Mr. Blasko was unaware of the noose’s symbol-
ic nature, Mr. Blasko could not have engaged in “discourte-
ous” or “disrespectful” behavior; thus, Mr. Blasko had not
violated General Rule number nine. Id. at 11-12 & 13. And,
because Mr. Blasko violated neither of the two cited rules,
the Port Authority could not, under the collective bargaining
agreement, terminate Mr. Blasko’s employment.

Perhaps some different arbitrator might have reached
different conclusions, or made different credibility findings,
but that is not the issue before me. There really is no ques-
tion that this award was “rationally…derived from the col-
lective bargaining agreement.” Cheyney University, 743
A.2d at 413. The award, therefore, passes the second prong
of the essence test.

Yet, the Port Authority takes issue with this arbitrator’s
conclusions and contends that the arbitrator misinterpreted
Major Rule number ten. According to the Port Authority,
when all of the Major Rules are read in harmony, it becomes
apparent that Major Rule number ten has no intent require-
ment. Thus, according to the Port Authority, the arbitrator’s
award must be vacated, as the arbitrator “irrationally” read
an intent requirement into the rule. “Brief in Support of
Petition to Vacate Grievance Arbitration Award,” filed on
behalf of the Port Authority of Allegheny County (here-
inafter “Brief in Support”), at 7. In other words, the Port
Authority seems to suggest that irrespective of the employ-
ee’s intent – whether he intended to tie the knot for some
functional purpose, or whether he tied it absent mindedly
with no thought or purpose, or whether he tied it to send a
message of racial hatred directed at an African American
fellow employee – the conduct must be treated by the arbi-
trator as having the same effect in each instance: that intent
is irrelevant, but that in each example noted above the
employee has engaged in intimidating and threatening
behavior as a matter of law. Simply stated, the Port
Authority’s argument is mistaken.

Initially, the Port Authority’s argument must fail because
Major Rule number ten can be reasonably read as having an
intent requirement. According to Major Rule number ten, an

employee may be “immediately discharged” for “[e]ngaging
in acts of violence, fighting, intimidating or threatening
behavior.” “Performance Code,” at 3. One cannot “acciden-
tally” engage in a fight. And, by including “intimidating or
threatening behavior” in the same clause as “violence” or
“fighting” acts, one could logically believe that an intent
requirement does exist as to the restriction on “intimidating
or threatening behavior.” Additionally, the extreme punish-
ment of “immediate discharge” lends credence to the arbi-
trator’s construction: one would think that, before an indi-
vidual is immediately discharged for engaging in
“intimidating or threatening behavior,” that individual must,
at least, have some type of culpable mind.

Secondly, the Port Authority is taking a myopic view of
the arbitrator’s decision. It is true that, on a number of occa-
sions, the arbitrator references Mr. Blasko’s “intent.”
However, this is not a case where Mr. Blasko hung a noose as
some kind of racial “joke” and then argued, in defense, that
he did not “intend” to threaten anyone. See, e.g., Burns v.
Winroc Corp. (Midwest), 565 F.Supp.2d 1056 (D.Minn. 2008).
Rather, in this case, the arbitrator found as a fact that Mr.
Blasko tied the noose innocently: he was “merely tying a
knot,” a knot he had been taught to tie in the Navy, and that
“he had no understanding that his fashioning” of this partic-
ular knot “was or could be offensive to anyone.” The arbitra-
tor found that “[t]here is no evidence that the noose was
fashioned as an act of racial intimidation.” In this case, given
that factual premise, the arbitrator could very properly con-
clude that Mr. Blasko did not engage in “intimidating or
threatening behavior.”

Moreover, and crucially, the issue before this Court is not
whether the arbitrator “misread” a contractual provision.
Both of the parties bargained for an arbitrator to interpret
their collective bargaining agreement. Cheyney University,
743 A.2d at 413. Rather, the only question I may ask is whether
the arbitrator’s interpretation “indisputably and genuinely is
without foundation in, or fails to logically flow from, the col-
lective bargaining agreement.” Id. As described above, the
arbitrator’s interpretation easily satisfies that standard.

Next, the Port Authority argues that Mr. Blasko’s reinstate-
ment would violate “the public policy of the Commonwealth of
Pennsylvania and of the United States.” “Petition to Vacate,”
at 8. This argument stems from a recent Pennsylvania
Supreme Court opinion, where a majority of our high Court
indicated that a “public policy exception” exists to the
“essence test.” See Westmoreland Intermediate Unit #7, 939
A.2d at 865 & 868.3 Further, as a majority of the Westmoreland
Court agreed, the Commonwealth’s “public policy exception”
should either be “based upon” or “narrower than” the “feder-
al public policy exception.” See Westmoreland Intermediate
Unit #7, 939 A.2d at 865 (lead opinion declares that the
Commonwealth’s “public policy exception” would be “based
upon the federal public policy exception”) & 868 (Saylor, J.,
concurring) (opining that the Commonwealth’s “public policy
exception” should be “in alignment with federal jurispru-
dence” but “with the understanding that the exception is
exceptionally narrow, consistent with [the Pennsylvania
Supreme Court’s] prior explanations.”).

As explained by the United States Supreme Court, the
“public policy exception” to the essence test is:

rooted in the common law, that a court may refuse to
enforce contracts that violate law or public policy.
[Such a] doctrine derives from the basic notion that
no court will lend its aid to one who founds a cause of
action upon an immoral or illegal act, and is further
justified by the observation that the public’s interests
in confining the scope of private agreements to which
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it is not a party will go unrepresented unless the judi-
ciary takes account of those interests when it consid-
ers whether to enforce such agreements.

United Paperworkers Int’l Union, AFL-CIO v. Misco, Inc.,
484 U.S. 29, 42 (1987) (internal citations omitted).

For an arbitrator’s decision to fall within the “public pol-
icy exception,” the relied-upon public policy “must be
‘explicit,’ ‘well defined,’ and ‘dominant.’” E. Associated Coal
Corp. v. United Mine Workers of Am., Dist. 17, 531 U.S. 57, 62
(2000). Further, the public policy must be “ascertained ‘by
reference to the laws and legal precedents and not from
general considerations of supposed public interest.’” Id.
(emphasis added) (quoting W.R. Grace & Co. v. Local Union
759, Int’l Union of the United Rubber, Cork, Linoleum &
Plastic Workers of Am., 461 U.S. 757, 766 (1983)). In other
words, before an arbitrator’s decision can be found to run
afoul of the “public policy exception,” the decision must be
“contrary to an explicit, well-defined, and dominant public
policy, as ascertained by reference to positive law and not
from general considerations of supposed public interests.”
E. Associated Coal Corp., 531 U.S. at 63 (emphasis added).
Additionally, as the Pennsylvania Supreme Court has held,
“the burden to establish [a public policy violation] rests with
the party asserting the public policy exception.”
Westmoreland Intermediate Unit #7, 939 A.2d at 864.

Here, the Port Authority’s petition fails to specify a single
“public policy” that would be violated by Mr. Blasko’s rein-
statement. See infra, at footnote 1. Therefore, the Port
Authority has most likely waived their “public policy” argu-
ment. Westmoreland Intermediate Unit #7, 939 A.2d at 864.

Yet, even if the public policy argument has not been
waived, the Port Authority’s petition must still fail. Here, the
arbitrator found, as a fact, that Mr. Blasko innocently tied
the noose-knot. Therefore, by bringing a public policy argu-
ment before this Court, the Port Authority is apparently ask-
ing this Court to find a public policy that, per se, forbids the
noose-knot. No such law exists anywhere within this country.
Even state laws that specifically target the depiction of a
noose do not target the “innocent” creation of a noose. See,
e.g., Louisiana Criminal Statute § 14:40.5 (requires that the
actor create the depiction “with the intent to intimidate”
another person); New York Penal Law § 240.31 (requires that
the noose be created “with intent to harass, annoy, threaten
or alarm another person, because of…such person’s race,
color, national origin, [etc.].”).

Now, obviously, this Court is not unaware of the Port
Authority’s concerns. Our American past has imbued the
noose-knot with a peculiarly foul symbolic meaning. Indeed,
the noose can symbolize pure evil. The noose can symbolize
oppression, segregation, violence, and racial hatred. Yet,
without a doubt, the noose-knot can, in fact, be viewed as
“just a knot.” Instructions for tying this knot are found with-
in basically every single comprehensive knot-tying guide
and the noose has been demonstrated to have many extraor-
dinarily valuable functions. According to The Ashley Book
of Knots, the noose can be used for parcel tying and pack
lashing. Clifford W. Ashley, The Ashley Book of Knots 203
(The Int’l Guild of Knot Tyers ed., Doubleday 1993) (1944).
The guide Chapman Essential Marine Knots identifies the
noose as an “essential marine knot.” Dominique le Brun,
Chapman Essential Marine Knots 92 (Hearst Books 2004)
(2001). To be sure, according to The Ashley Book of Knots:
“Captain John Smith mentions the Noose in 1627 but the
name is probably older. The knot itself is undoubtedly pre-
historic since it would be one of the first knots required by
mankind for snaring animals and birds needed for food.”
Ashley, supra, at 203.

Therefore, although saturated with evil symbolism, the

noose-knot has unlimited benign purposes as well. That is
why context is so important in cases such as these. And, in
these cases, it is exclusively the arbitrator’s role – and not
the court’s – to determine the facts that give meaning to that
context.

In the case at bar, the arbitrator looked at the context sur-
rounding Mr. Blasko’s action and determined that Mr. Blasko
tied the noose with a completely innocent mind. With this
factual finding having been established, this Court can
arrive at but one conclusion: no public policy of this
Commonwealth is violated by Mr. Blasko’s reinstatement.

This Court has analyzed both of the Port Authority’s argu-
ments; neither argument entitles the Port Authority to relief.
I must therefore deny the Port Authority’s “Petition to
Vacate Grievance Arbitration Award.” For the foregoing rea-
sons I am this date issuing the following Order of Court.

ORDER OF COURT
AND NOW, this 23rd day of July, 2009, upon consideration

of the “Petition to Vacate Grievance Arbitration Award,”
filed on behalf of Plaintiff, Port Authority of Allegheny
County, it is hereby ORDERED, ADJUDGED and
DECREED as follows:

Said Motion is DENIED.

BY THE COURT:
/s/Folino, J.

1 At two points in the petition, the Port Authority declares
that the arbitration award violates the “public policy of the
Commonwealth of Pennsylvania and of the United States.”
Yet, the Port Authority’s petition does not cite to a single spe-
cific law or legal precedent that would be violated by Mr.
Blasko’s reinstatement.

The Port Authority writes:

The arbitrator exceeded his authority by: …order-
ing in violation of the public policy of the
Commonwealth and of the United States the rein-
statement with full back pay and benefits (i.e. with
no punishment at all) a public employee who
admittedly entered a supervisor’s office and tied a
noose, and who disobeyed an order to untie that
noose, instead leaving it to be found by the supervi-
sor upon entering his office the next morning…

…

The arbitration decision should be vacated and the
discharge affirmed [because]…the Award violates
the public policy of the Commonwealth of
Pennsylvania and of the United States for the rea-
sons set forth above and because it renders [the]
Port Authority unable to control the orderly func-
tioning of its operations by eliminating its ability to
discipline employees who commit this type of mis-
conduct.

“Petition to Vacate,” at 8-9.
As is evident from the above, nowhere does the Port

Authority tell what public policy the reinstatement violates.
Indeed, the second quotation does not even speak to the
“public policy exception” at all; rather, within the second
quotation, the Port Authority seems to argue that the rein-
statement will compromise the Port Authority’s “core func-
tions.” See, e.g., Westmoreland Intermediate Unit #7 v.
Westmoreland Intermediate Unit #7 Classroom Assistants
Educ. Support Pers. Ass’n, PSEA/NEA, 939 A.2d 855, 861 (Pa.
2007). Yet, the “core functions test” has no bearing upon the
public policy of this Commonwealth.
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2 See also “Agreement between Local 85 Amalgamated
Transit Unit Pittsburgh, PA and Port Authority of Allegheny
County Covering Wages and Working Conditions
Commencing July 1, 2005” (hereinafter “Collective
Bargaining Agreement”), at § 105 (declaring: “The Authority
has the right to discipline employees covered by this
Agreement for sufficient cause…”).
3 The lead opinion in Westmoreland Intermediate Unit #7
was authored by then-Chief Justice Cappy and was joined
by Justices Baer and Baldwin. And, within this lead opin-
ion, the Justices declared: “we now recognize a public pol-
icy exception to the essence test that is based upon the fed-
eral public policy exception.” 939 A.2d at 866. Justice
Saylor wrote a concurring opinion and, although Justice
Saylor did not join the lead opinion, the Justice apparently
agreed with a majority of the thoughts contained within
that lead opinion. Moreover, as to the “public policy excep-
tion,” Justice Saylor wrote: “I have no objection to the sep-
arate adoption of a public policy exception to the essence
test, in alignment with federal jurisprudence, with the
understanding that the exception is exceptionally narrow,
consistent with this Court’s prior explanations.” Id. at 868
(Saylor, J., concurring).

Sanford L. Pollock d/b/a
Sanford L. Pollock Real Estate v.

Pittsburgh Opera and
Pennsylvania Commercial Real Estate, Inc.

and GVA Oxford f/k/a
Oxford Development Company and/or

Oxford Realty Services, Inc.
Real Estate Commission—Real Estate Licensing and
Registration Act (RELRA) 63 P.S. §455.606a(b)—Quantum
Meruit Relief

1. Summary judgment was entered in favor of all defen-
dants where Plaintiff real estate broker was not entitled to a
commission for a property sold to the Opera by a different
broker where Plaintiff did not have a written agreement as
described in the Act (RELRA). The writing alleged by
Plaintiff was a letter sent after termination of his relation-
ship with the Opera stating his legal position.

2. Plaintiff cannot recover on a theory of quantum meruit
because the law does not recognize such an exception to the
requirements of the Act. The Act’s purpose in requiring a
writing is not merely technical, but is designed to protect the
consumer.

(Lynn E. MacBeth)

No. GD 07-022024. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

Adrian N. Roe for Plaintiff.
Kevin K. Douglass and Peter H. Schnore for Pennsylvania
Commercial Real Estate, Inc.
Gerald J. Schirato, Jr. for Pittsburgh Opera and GVA Oxford.

MEMORANDUM
Folino, J., July 22, 2009—This Memorandum sets forth

the rationale behind my Orders dated February 20, 2009
granting Defendants’ Motions for Summary Judgment.

I.
The following facts are either not in dispute or are set

forth in a light most favorable to Plaintiff, Sanford L. Pollock
d/b/a Sanford L. Pollock Real Estate (“Pollock”). In August
2006, the Pittsburgh Opera (“Opera”) began searching for
properties in the Pittsburgh area in connection with its plans
to relocate its corporate headquarters. (K. Tarasi Dep. at
p.9). The Opera contacted numerous Pittsburgh real estate
brokers it considered to be friends of the Opera, including
Mr. Pollock, and at least five others, to help it with the search
(K. Tarasi Dep. at p.11). The Opera did not enter into a writ-
ten agreement with any real estate broker until June 1, 2007,
when the Opera signed an exclusive broker’s agreement
with Defendant Oxford Development Company (“Oxford”).

On June 25, 2007, after learning that the Opera had
entered into an exclusive broker’s agreement with Oxford,
Pollock wrote to Opera President Mark Weinstein and
expressed his disappointment. The entire text of Pollock’s
June 25, 2007 letter is as follows:

Dear Mark:

I was surprised to learn from Ken Tarasi that
Oxford Realty has been hired to send out RFPs for
office space for the Opera. I had discussed this with
Ken and he had said that the properties which I
have shown or submitted to the Opera would be
excluded from the Oxford RFP. Please know that I
will be the Broker in the event that the Opera wish-
es to arrange a lease or purchase of any of these
properties. The situation created as a result of this
is very awkward, and I do not understand why this
was done when I have expended such effort in
seeking and showing space to the Opera.

Sincerely,
Sanford L. Pollock

A few weeks later, in a letter dated July 19, 2007, the
Opera wrote back to state its position regarding Mr. Pollock’s
claim to real estate commissions:

Dear Sandy:

In follow-up to our recent conversation, I am con-
firming with you the position of Pittsburgh Opera
regarding your claim to a real estate commission in
the event the Opera does pursue one or more of the
real estate options under consideration.
Specifically, that position is as follows:

Should the Opera purchase or lease space in any
building to which we were physically accompanied
by you, we will ensure that the seller/lessor recog-
nizes you as the procuring broker in the transac-
tion, in which case the seller/lessor will pay com-
missions in accordance with any agreement you
and that party may come to. The buildings to which
this will apply are the Boggs Building, 933 Penn
Avenue, 925 Penn Avenue.

Under no circumstances and in no event will the
Opera recognize you as the procuring broker in any
case where you have not physically introduced the
property to us and we will so direct any sell-
er/lessor accordingly.

Should the Opera pursue one of the properties
noted above, we will apprise you of the end result.

Sincerely,
Ken Tarasi,
Finance Director
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As is apparent from this exchange of correspondence
between the Opera and Pollock, there was at least one major
disagreement between them regarding the terms of any
alleged oral arrangement they had entered into. Pollock
claimed the agreement was that he was to be the broker as to
“the properties that I have shown or submitted to the
Opera…,” and therefore was to receive a commission any
such properties. The Opera, on the other hand, stated that
Pollock was to be recognized as the procuring broker only
“in any building which we were physically accompanied by
you,” and that “[u]nder no circumstances and in no event
will the Opera recognize you as the procuring broker in any
case where you have not physically introduced the property
to us.…”

Thereafter, Oxford represented the Opera as its exclusive
broker in the Opera’s selection and purchase of the Opera’s
new headquarters, a property located at 2401-2425 Liberty
Avenue in Pittsburgh’s Strip District.

Pollock then filed the within lawsuit claiming that he, and
not Oxford, was entitled to the commission for the sale of this
Strip District property. Pollock claims that on May 9, 2007 he
had sent brochures about this property to the Opera (Sanford
L. Pollock Dep. Vol. I, pp.107-108), and that therefore, under
his oral agreement with the Opera he is the broker for this
property and is entitled to the brokerage commission.
Pollock argues that it is irrelevant that he never physically
showed the property to the Opera or that he never physical-
ly accompanied the Opera to the property.

In his Amended Complaint, Pollock has sued the Opera
under theories of Breach of Contract (Count I) and
Promissory Estoppel (Count II); he has sued Pennsylvania
Commercial, the listing broker for the Strip District proper-
ty, under theories of Breach of Contract (Count III) and
Promissory Estoppel (Count IV); and has sued Oxford, the
broker with whom the Opera signed an exclusive broker’s
agreement, for Tortious Interference with Contractual
Relations (Count V); Pollock has also sued all three
Defendants for Unjust Enrichment (Count VI).

At the close of discovery, all Defendants moved for sum-
mary judgment, and by Orders dated February 20, 2009, I
granted their motions. Pollock has now appealed to the
Superior Court of Pennsylvania.

II.
As Plaintiff Pollock is claiming a broker’s commission

arising out of a real estate transaction, this action is gov-
erned by the Real Estate Licensing and Registration Act
(RELRA), specifically 63 P.S. § 455.606a(b). This provision
of RELRA provides that, in order for a real estate broker to
receive a commission, the broker is required to have either
(1) entered into a written agreement with his client or, at
least (2) provided his client with a written memorandum
stating the terms of the agreement.

The full text of the applicable RELRA provision is as
follows:

(1) A licensee may not perform a service for a
consumer of real estate services for a fee, com-
mission, or other valuable consideration paid by
or on behalf of the consumer unless the nature
of the service and the fee to be charged are set
forth in a written agreement between the broker
and the consumer that is signed by the con-
sumer. This paragraph shall not prohibit a
licensee from performing services before such
an agreement is signed, but the licensee is not
entitled to recover a fee, commission or other
valuable consideration in the absence of such a
signed agreement.

(2) Notwithstanding paragraph (1), an open list-
ing agreement or a nonexclusive agreement for
a licensee to act as a buyer/tenant agent may be
oral if the seller or buyer is provided with a
written memorandum stating the terms of the
agreement.

63 P.S. §§ 455.606a(b)(1), (2) (emphasis added).

In this case, it is undisputed that Plaintiff and Defendant
Opera did not have a written agreement, signed by the
Opera. In fact, Plaintiff has acknowledged that it is not his
practice to enter into such written agreements:

Q: As a general matter of practice, is it normal for
you to work without a written agreement with a
client?

A: I don’t do it. I don’t sign contracts with buyers or
tenants…. I don’t sign contracts with them.

A. I just have never signed contracts with buyers or
tenants.

(S. Pollock Dep. Vol. I. at pp.60-61).
Thus, the question becomes whether Plaintiff provided

the Opera with a “written memorandum stating the terms of
the agreement.” Plaintiff claims that he and the Opera
entered into their oral agreement in “approximately August
2006.” (Am. Compl. pp.5-9). He also claims that letters he
wrote to the Opera on and after June 25, 2007, after he
learned that the Opera had entered into an exclusive bro-
ker’s agreement with Defendant Oxford, satisfy the RELRA
requirements. In particular, Plaintiff argues that the above-
quoted “letter of June 25, 2007 both by itself and when con-
sidered in light of other correspondence between the Opera
and Pollock, is plainly an adequate writing under RELRA.”1

(Plaintiff ’s Brief in Opposition to Motion for Summary
Judgment of Defendant Pittsburgh Opera at pp.7-8).

It is clear to me that the June 25, 2007 letter is not a writ-
ten memorandum stating the terms of the oral agreement
between the broker and the consumer. For one thing, the
June 25, 2007 letter does not set forth any of the terms of the
August 2006 oral agreement. Rather, it is simply a letter sent
approximately ten months after the alleged oral agreement
was entered into that expresses Plaintiff ’s disappointment in
the fact that the Opera entered into an exclusive written
agreement with some other broker. The letter simply sets
forth Plaintiff ’s legal position in connection with that hiring.
The letter does not even mention the alleged August 2006
oral agreement. Even when read in a light most favorable to
Plaintiff, the only conversation with the Opera that the June
25, 2007 letter mentions is one that Plaintiff claims took
place after Plaintiff learned that the Opera had hired Oxford
to be the exclusive broker. Thus, the June 25, 2007 letter
does not even reference or purport to confirm the alleged
August 2006 oral agreement whereby Plaintiff was allegedly
hired to be a non-exclusive broker.

A written memorandum should at least set forth the
nature of the service to be provided by the broker and the fee
he will charge. But, again, the June 25, 2007 letter contains
no such information.

The utterly insufficient content of the June 25, 2007 let-
ter is itself an independent reason (and is the primary rea-
son) why that letter does not satisfy the RELRA require-
ments. In addition, however, the timing (i.e. when the letter
was sent) also supports the conclusion that the June 25, 2007
letter is not a written memorandum stating the terms of the
August 2006 agreement. As noted above, the June 25, 2007
letter was sent by Plaintiff ten months after the alleged
agreement was entered into; it was sent after Plaintiff
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learned that Oxford had become the exclusive broker, which
necessarily meant, of course, that any non-exclusive broker
agreement between the Opera and Pollock was by then ter-
minated. Thus, the June 25, 2007 letter was not sent until
after the agreement it purports to memorialize was already
terminated. Because this allegedly confirming letter was
sent so late, it could provide no benefit whatsoever to the
consumer (the Opera). Obviously, for example, the June 25,
2007 letter could not clarify for the parties the terms of an
oral agreement that they were both to perform under, where
the letter was sent after the agreement in question had
already been terminated, and after the time for performance
had passed.

Plaintiff argues that it is error for the Court to consider
the timing of its confirming memorandum. Plaintiff argues
that the RELRA statute does not set forth a deadline pur-
suant to which the broker must provide the consumer with
the written memorandum confirming the oral agreement.
Thus, in Plaintiff ’s view a confirming memorandum sent ten
months after the oral agreement was entered into is perfect-
ly adequate, even if that meant the confirming memorandum
provided no benefit to the consumer, and was sent after the
brokerage arrangement had already been terminated, and
after a controversy had already materialized and litigation
by Plaintiff appeared to be imminent.

The analysis of Plaintiff ’s argument on this point should
begin with a consideration of the purpose of this particular
statutory provision. It seems to me that the legislature
intended to provide some small benefit to the consumer here
by requiring the broker to put in writing the terms of the oral
agreement. In this way, both parties (the broker and the con-
sumer) would be clear as to their obligations as they moved
forward in their contractual relationship. This would imply,
of course, that the broker send the confirming writing to the
consumer somewhere near the time of the formation of the
oral agreement. So for example, in our case, if Plaintiff had
sent a confirming writing to the Opera back in August 2006,
he could have spelled out his understanding of the terms of
the oral agreement, something like the following:

This will confirm our oral agreement entered
into yesterday whereby I will be your non-
exclusive broker to help you find a building for
your new headquarters. You are not required to
pay me any commission, as I will negotiate for
my commission directly with the seller of the
property. Your only obligation is to recognize
me as the broker for any building that you ulti-
mately purchase where I was the first broker to
have accompanied you on a tour of that building
or where I was the first broker to have mailed
you brochures about that building. Our agree-
ment may be terminated by either of us at any
time…etc.

If Plaintiff had sent such a confirming writing near the
outset of their agreement, before either party had substan-
tially performed under it, the Opera could have written back,
clarifying the terms of the agreement it was willing to per-
form under. Something like:

The Opera is willing to recognize you as a broker
for any building we ultimately purchase where you
have accompanied us on a tour of the building, but
not where you simply mailed brochures to us about
the building.

Obviously, if a broker sends a confirming writing to the
consumer somewhere near the outset of the oral contract
formation, multiple benefits are thereby achieved, includ-

ing: (1) both parties are clear on their obligations as they
move forward and perform under this newly formed oral
agreement; (2) controversy, misunderstanding and lawsuits
are avoided.

Thus, if one of the purposes of the RELRA statute was to
provide some of these benefits to the broker and the con-
sumer, then it makes sense to interpret the statute to imply
that the broker be required to send the confirming writing
somewhere near the time that the oral agreement was
entered into, or at least before the parties have substantially
performed under the oral agreement.

Under Plaintiff Pollock’s interpretation, the purpose of
this provision of RELRA would seem to be merely to impose
a purely technical requirement on the broker (to send the
writing to the consumer anytime before commencing a law-
suit or perhaps even after the lawsuit is commenced). Under
Plaintiff ’s interpretation, this provision of RELRA is not
intended to provide any benefit to the consumer. Under
Plaintiff ’s interpretation, this RELRA provision is not
intended to provide a means for the broker and consumer to
clarify the terms of the oral agreement as the broker and
consumer move forward to perform under it. Under
Plaintiff ’s view the confirming memorandum may be sent to
the consumer months or even years after the oral agreement
was entered into.

It seems to me, however, that the legislature did not
intend this to be a purely technical provision that provides
no benefit to the consumer, and therefore I believe it is
appropriate for the Court to consider the timing (i.e., when
the alleged confirming writing was sent) in making its deter-
mination of whether that writing satisfies the requirements
of 63 P.S. §§ 455.606a(b)(2).

For all of these reasons, as Plaintiff does not have a writ-
ing in compliance with RELRA, he cannot recover a bro-
ker’s fee.

III.
Having determined that Plaintiff has not satisfied the

requirements of RELRA and therefore cannot recover a bro-
ker’s commission on a breach of oral contract theory, the
question then becomes whether Plaintiff can avoid the
RELRA requirements by styling his lawsuit as an alternative
theory such as a promissory estoppel, unjust enrichment or
tortious interference with contractual relations.

The Pennsylvania Superior Court has stated that RELRA
provides “no exception…that would permit a Pennsylvania
Court to order quantum meruit relief” to avoid the provi-
sions of RELRA. Meyer v. Gwynedd Dev. Group, 756 A.2d 67,
73 (Pa.Super. 2000); see also Willis Bancroft, Inc. v. Millcreek
Township, 6 A.2d 916, 919 (Pa. 1939) (holding that where an
implied contract would defeat the purpose of a statute “[t]he
courts will not assist any claimant to avoid the mandate
of…[a] statute by permitting a recovery upon…quantum
meruit for service rendered…”).

The same logic applies as to Plaintiff ’s claims of estoppel
and unjust enrichment, particularly where RELRA does not
provide for such relief. Allowing a broker such as Plaintiff to
proceed under estoppel or unjust enrichment theories in cir-
cumstances such as those presented here would wholly
defeat and render meaningless the provisions of RELRA that
permit a broker to receive a commission only after he sets
forth the terms of any oral agreement between the broker
and the consumer in a written memorandum.

Similarly, as to Plaintiff ’s claim that Oxford tortiously
interfered with Plaintiff ’s contract with the Opera, obvious-
ly no such claim can go forward where, as a matter of law,
Plaintiff and the Opera did not have a legally viable contract
under RELRA. Oxford could not induce the Opera to break a
contract that did not exist.
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IV.
For the foregoing reasons, this Court’s Orders dated

February 20, 2009, granting summary judgment as to all
Defendants should be affirmed.

BY THE COURT:
/s/Folino, J.

Dated: July 22, 2009

1 It is not clear what “other correspondence” Pollock con-
tends satisfied his obligation that the consumer be “provid-
ed with a written memorandum stating the terms of the
agreement.” Pollock’s Brief in Opposition seems to suggest
that the Opera’s letter of July 19, 2007 is the “other corre-
spondence” that helps satisfy Pollock’s obligations under
RELRA. (See Plaintiff Sanford L. Pollock’s Brief in
Opposition to Motion for Summary Judgment of Defendant
Pittsburgh Opera at pp. 10-11). But, as noted above, the
Opera’s letter of July 19, 2007 expresses a completely differ-
ent understanding by the Opera on the key issue in dispute.
Thus, if, as Pollock seems to suggest, we look to the Opera’s
letter of July 19, 2007 as the “memorandum stating the terms
of the agreement,” then Pollock clearly would not be entitled
to a commission since even he agrees that he never physical-
ly introduced the property in question to the Opera.

John Antonucci and Judith A. Antonucci v.
Shawmut Woodworking, et al.

Statutory Employee—Borrowed Servant—Conflicting
Superior Court and Commonwealth Court Opinions

1. An issue of fact exists as to whether a company is a
statutory employer of an individual where it is in dispute
whether the company was merely a project manager which
did no work itself on the project and whether the company
had any obligation to pay workers’ compensation benefits to
the Plaintiff because the Plaintiff ’s hiring employer did not
make such payments to the Plaintiff.

2. A conflict exists between the Superior and
Commonwealth Courts on the issue of statutory employer
and borrowed servant.

3. When there is a conflict between two intermediate
appellate courts, and no decision from the Supreme Court,
the Court must look to the underlying purpose of the work-
ers’ compensation act that imposed obligations on statutory
employers if the hiring employer failed in its duties to com-
pensate workers for injuries occurred on the job and the
Court will follow that line of cases most consistent with the
essential purpose of the act.

(Jeffrey A. Ramaley)

John P. Goodrich for Plaintiffs.
John Cromer for Shamut Design and Construction.
William R. Haushalter for Dynamic Ceramic Tile Inc.
Daniel T. Moskal for Sauer, Inc.
Gary M. Scoulos for Miller Electric Construction Inc.
Bryan J. Smith for Jeff Miller d/b/a Miller Tile Company.

No. GD 05-006590. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., May 15, 2009—Defendant Shawmut

Woodworking & Supply, Inc., d/b/a Shawmut Design and

Construction’s (“Shawmut”) Motion for Summary Judgment
must be denied. There are disputes of facts that are materi-
al to whether or not Shawmut is a statutory employer of John
Antonucci. Among the facts in dispute are the following:

1. Whether Shawmut was merely a project manag-
er which did no work itself on the project and
merely organized and inspected the work of the
various sub-contractors, one of whom was
Plaintiff ’s actual employer, Pittsburgh Interiors.

2. Whether Shawmut had any obligation under
Section 302(b) of the Workman’s Compensation Act
to pay workers’ compensation to Plaintiff because
Plaintiff ’s actual employer a/k/a his “hiring
employer” did not make such payments to Plaintiff.

It is a question of fact for the jury whether Shawmut’s
regular business was more than that of a project manager.
Did Shawmut have its own drywall installers, its own car-
penters, or were Shawmut’s capabilities limited to project
management?

The undersigned has previously ruled that there is a con-
flict between the holdings of the two intermediate appellate
courts on the issue of statutory employer and borrowed ser-
vant. In Wallis v. AEG Westinghouse Transportation Systems,
Inc., et al., GD 93-9312, we held that since we could not obey
both intermediate appellate courts, we had to look to the
Supreme Court decisions and the underlying purpose of the
portion of the Workmen’s Compensation Act that imposed
obligations on statutory employers if the hiring employer
failed in its duties to compensate workers for injuries
incurred on the job.

In Wallis we pointed out that the question is often framed
either as involving a putative “borrowed servant” or a puta-
tive “statutory employer.” We went on to say:

The law should therefore yield the same result
regardless of which question is posed and
answered. However, it seems that this has not
occurred at the intermediate appellate levels, with
Commonwealth Court decisions going one way and
Superior Court decisions going another.
Unfortunately, Courts of Common Pleas must defer
equally to both appellate courts, an impossibility in
cases where an alleged tortfeasor…seeks the same
protection under the Act that an injured employ-
ee…must concede to his actual employer.

On at least one other occasion, this Court has
been compelled to choose between the two lines of
cases. In order to make the choice in the earlier
case, this Court looked to the purpose of the Act, as
articulated by the Pennsylvania Supreme Court:

In construing the Act, we are mindful that,
being remedial in nature and intended to bene-
fit the Pennsylvania worker, the Act must be lib-
erally construed to effectuate its humanitarian
objectives.

Krawchuk vs. Philadelphia Electric Co., 497 Pa.
115, _____, 439 A.2d 627, 630 (1981).

It is evident that the Supreme Court recognizes that
the Act was chiefly intended to benefit workers, not
to shield employers, “statutory” or otherwise,
although benefits do accrue to employers who com-
ply with the Act.

The Supreme Court seems not yet to have
addressed cases which highlight the dichotomy
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between the Superior Court and Commonwealth
Court decisions. The prior case which compelled
this Court to choose between the two lines of appel-
late cases was settled before a ruling could be
issued and an opinion written on the putative statu-
tory employer’s contention, in post-verdict
motions, that it was entitled to the bar of the Act.
Nevertheless, the Court must be consistent in its
own rulings, whether published or not. Having
once found the Commonwealth Court line of cases
more consistent with the essential purposes of the
Act, and being unaware of any Supreme Court case
which has resolved the discrepancy between the
appellate decisions, this Court must continue to fol-
low those cases even recognizing that any appeal
herefrom will go to the Superior Court, as was true
in the prior case. Under Commonwealth Court
cases, [this general contractor] is not a statutory
employer.

Similarly, here we cannot say that there is no dispute as
to the facts material to the question of whether or not
Shawmut is entitled to the protection of the Act as a statuto-
ry employer. The parties have not found any Supreme Court
case resolving the differences between the Commonwealth
Court and Superior Court. We must continue to follow our
earlier rulings.

The Motion must be denied. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: May 15, 2009

ORDER OF COURT
AND NOW, to-wit, this 15th day of May 2009, Defendant

Shawmut Woodworking & Supply, Inc., d/b/a Shawmut
Design and Construction’s Motion for Summary Judgment is
hereby DENIED for the reasons set forth in the accompany-
ing Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

Housing Authority
of the City of Pittsburgh v.

Tonya Hearn
Eviction—Zero Tolerance Policy

Housing Authority did not sustain its burden of proof to
show that the conduct of a resident’s child required that the
entire family be evicted in order to promote the safety and
well-being of other tenants.

(Lynn E. MacBeth)
A. Kenneth Mann for Plaintiff.
Tonya Hearn, pro se.

No. LT 09-200. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

DECISION
Friedman, J., July 13, 2009—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
Plaintiff Housing Authority seeks to evict Mrs. Hearn and

her family for the sole reason that one of her sons, a juvenile,
was picked up in a police sweep off the Plaintiff ’s property.
The son had never been in any trouble before, was a good stu-

dent, and presents no threat to anyone. Those are undoubted-
ly the reasons his case was kept in Juvenile Court.1

It was undisputed that Mrs. Hearn is an excellent tenant.
In fact, she even works for the Plaintiff. It was also undisput-
ed that she has already raised her older children in an
admirable fashion. The undisputed evidence shows that her
son, despite his current involvement with Juvenile Court, is
in all probability going to turn out fine. As we said, he is a
good student with no disciplinary problems. In other words,
this is a fine family.

So, if Mrs. Hearn is so great and her family is so fine,
why does Plaintiff want her out of its housing? The answer
is a simple one: Zero Tolerance a/k/a One Strike and You’re
Out. Plaintiff says that under the Lease, the fact that the son
was picked up by the police is all that is needed to trigger
eviction.

Plaintiff argues that the HUD regulations that govern the
terms of its leases permit them to treat any infraction that
involves the police the same. A juvenile offender is no differ-
ent from a serial killer as far as Plaintiff ’s eviction policy is
concerned. Plaintiff agrees that the regulation at issue here
does not mandate eviction. It concedes that the applicable
regulation (and, as a consequence, the Lease) gives it the dis-
cretion to consider the entire situation to determine whether
or not eviction is the only way to protect the other tenants
from the family of a wrongdoer.

We do not find it credible that the Zero Tolerance/One
Strike policy is an effective way to promote safety in public
housing. Plaintiff offered no evidence to show that across-
the-board eviction protects other tenants at all. The evidence
of record shows nothing more than a vague assumption tan-
tamount to mere superstition. “One Strike” may be an easy
policy to administer, but it can end up defeating the broader
purpose for which HUD and housing authorities exist – to
provide decent housing for those who would otherwise have
to choose between squalor or living in the street, between
food or shelter.

We can take judicial notice of the fact that teenagers have
chronic poor judgment. There is not a soul among us who has
not been foolish at best when we were in our teens. Is it then
credible that a Zero Tolerance for such behavior serves a
realistic purpose? We find that there has been no evidence to
support the Plaintiff ’s position.

Plaintiff argued that it has the discretion not to exercise
any discretion. Were that the case, the HUD regulation per-
mitting consideration of the family circumstances for all but
methamphetamine manufacturers and sexual offenders
would be meaningless. It is well-settled that Courts must
presume that virtually every word of a statute or regulation
has meaning. Plaintiff ’s position would require us to ignore
this precept.

We conclude that the Plaintiff has not sustained its bur-
den of proof to show that the conduct of Defendant’s child
requires that she, the child, and her entire family be evicted
in order to promote the safety and well-being of the other
tenants.

We therefore find in favor of Defendant.
Pursuant to the Rules of Court cited above, this Decision

constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman

Dated: July 13, 2009

1 Although this is not crucial to our Decision, it is believed
that it is still the rule that those in the jurisdiction of Juvenile
Court are ipso facto not charged with criminal activity.
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Commonwealth of Pennsylvania v.
David Pierre King

Suppression of Statements—Double Jeopardy

l. A jury found Defendant guilty of third degree murder
and acquitted him of second degree murder, robbery and
criminal conspiracy.

2. In the course of a drug sale, Defendant and another
person were involved with shooting and killing the victim.

3. Prior to trial, facts adduced at a suppression hearing
established that Defendant was given his Miranda warnings;
had an opportunity for food and beverage; did not ask for
counsel during the interrogation; and, despite the length of
the interrogation, there was no undue coercion. Acting as a
fact finder, the court found credible evidence that the
Defendant’s statements were not the product of coercion and
that the Defendant made the statements after receiving his
constitutional rights. Thus, the court concluded, the
Defendant’s statements should not be suppressed.

4. The Defendant alleged that the court abused its discre-
tion by failing to bar his trial on grounds of double jeopardy.
In a pre-trial hearing, it was established that previously the
Defendant had a non-jury trial. In that trial, after evidence
was concluded, the Defendant obtained new counsel who
claimed that the judge presiding over the trial had reached
the conclusion the Defendant was guilty, so wanted a mistri-
al. Out of an abundance of caution the judge recused himself
and declared a mistrial.

5. The Defendant’s case was not barred by double jeop-
ardy because a defendant’s successful motion for a mistrial
does not bar double jeopardy, even if the defendant’s motion
was necessitated by prosecutorial or judicial error.

(Margaret M. Cassidy)

Michael Streilly for the Commonwealth.
Jeffrey Murray for Defendant.

No. 200509438. In the Court of Common Pleas for Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., April 20, 2009—The defendant, David King,

was found guilty in a jury trial of Third Degree Murder. He
was found not guilty of second-degree murder, robbery, and
criminal conspiracy. The defendant was sentenced to 15 to
30 years imprisonment. The defendant has appealed the con-
viction. In March of 2008, a concise statement of matters
complained of on appeal, in accordance with Pa.R.A.P. Rule
1925(b), was filed. The defendant asserts that the trial court
erred in: not suppressing evidence of statements made to
detectives in Atlanta; abused its discretion in denying a pre-
trial motion to bar a retrial on double jeopardy grounds;
denying the post verdict motions for judgment of acquittal;
and denying the defendant’s motion to set aside the jury ver-
dict. The defendant also asserts that the evidence was insuf-
ficient to convict the defendant of third-degree murder.

A suppression hearing was conducted on March 19,
2007. At the suppression hearing, Detectives David Quinn
and Nicole Redlinger of the Atlanta Police Department
homicide unit testified regarding their interrogation of the
defendant while he was in custody in Atlanta Georgia. They
stated that the defendant was presented with a standard
waiver of counsel form and that the interview was video-
taped. They testified that the defendant was told that if he

cooperated, they would come to Pittsburgh and tell the
judge how he did so. Throughout the tapes of the interroga-
tion, the defendant never asked for an attorney. Also, the
defendant had an opportunity to have beverages and food
during the interrogation.

Also testifying during this portion of the suppression
hearing were Lonnie Stevens and the defendant. Stevens was
with the defendant when he was arrested in Atlanta in June
2005. He remembered telling the defendant that he and the
defendant’s father had a lawyer who was going to take care
everything. The defendant testified that he had driven all-
night to Atlanta, and that he had told the officers that he was
supposed to have a lawyer. This allegedly occurred prior to
the Miranda warnings and the videotape. The court found
that the videotapes showed that the defendant was given his
constitutional rights under Miranda, and found no ill effects
at the end of the interview, given its length or any undue
coercion.

In a hearing on a motion to suppress, the court acts as the
fact finder where there is conflicting evidence.
Commonwealth v. Eden, 456 Pa. 1, 317 A.2d 255 (1974) . The
fact finder determines the credibility of witnesses presented
and the weight of their testimony. Commonwealth v.
Scavello, 703 A.2d 35 (Pa.Super. 1997), appeal granted,
affirmed, 557 Pa. 429, 734 A.2d 386. In this case the court
acting as the fact finder, found the credible evidence and
reasonable inferences to be drawn therefrom, that the state-
ments given to the detectives in Atlanta were not the product
of coercion and were given after the defendant was advised
to his constitutional rights. As the court stated, if the officers
did not testify before the jury what had been promised, the
motion to preclude their interview would be granted.
Accordingly, the statements obtained in the Atlanta interro-
gation were not suppressed, subject to this condition.

The defendant next asserted that the trial court abused its
discretion in denying his pretrial motion to bar retrial on
double jeopardy grounds. A hearing was conducted regard-
ing the first trial which concluded in the granting of a mis-
trial. Judge Lester Nauhaus testified that he presided over a
non-jury trial of this case. At the conclusion of the evidence,
Judge Nauhaus requested that the parties file proposed find-
ings and conclusions of law. Subsequently, new counsel for
the defendant filed a motion which was granted to reopen the
case to allow the defendant to testify. Prior to the defendant
testifying, it was the defense attorney’s belief that the judge
had already concluded his client was guilty, based upon the
attorney’s interpretation of comments made by the judge.
The defendant’s attorney subsequently successfully moved
for the judge to recuse himself. Thereafter, the defendant’s
request for mistrial was granted. Judge Nauhaus testified
that he had not made up his mind prior to the conclusion of
the evidence but, recused himself out of an abundance of
caution for the defendant’s rights.

The court ruled that because the former prosecution was
not improperly terminated, this subsequent prosecution was
not barred in accordance with 18 Pa.C.S.A. §109(4). Where…
a defendant successfully seeks to avoid his trial prior to its
conclusion by a motion for mistrial, the Double Jeopardy
Clause is not offended by a second prosecution. “[A] motion
by the defendant for mistrial is ordinarily assumed to
remove any barrier to reprosecution, even if the defendant’s
motion is necessitated by a prosecutorial or judicial error.”
United States v. Jorn, 400 U.S. 470, 485 [91 S.Ct. 547, 557, 27
L.Ed.2d 543] (1971).

At trial, the Commonwealth presented evidence through
various witnesses of the events prior to and subsequent to
the incident, investigative witnesses and various expert
witnesses. The incident in question occurred on June 6,
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2005 around lunchtime. The defendant had arranged for
Ronald Warrick to purchase six pounds of marijuana from
Othmane Lahmamsi and Mohcine El Joufri. The defendant
and Warrick directed Lahmamsi and El Joufri to an alley
located the city of Pittsburgh, the Larimer area of East
Liberty. Prior to the arrival of Lahmamsi and El Joufri,
Warrick displayed to the defendant a firearm and indicated
that a robbery of the drugs was going to occur and that the
defendant and would share the proceeds with him. When
Lahmamsi and El Joufri arrived, Warrick got in the back-
seat of their vehicle on the driver-side and the defendant
did likewise on the passenger-side. Warrick immediately
pulled out his handgun and pointed it at Lahmamsi and El
Joufri, and demanded that they turn over the marijuana.
The defendant at this point exited the automobile and stood
close by. With Warrick partially out of the car and appeared
distracted, Lahmamsi put the automobile in gear and accel-
erated, in an attempt to escape. Warrick at that point dis-
charged the weapon pointed at the head of Lahmamsi,
killing him. The automobile ultimately crashed into a tele-
phone pole. These events were testified to by El Joufri, the
surviving victim.

After the shooting, Warrick and the defendant reunited at
their vehicle which they had parked approximately a block
away. The defendant drove Warrick home, and thereafter
fled to Atlanta Georgia. The defendant’s placement at the
time of the shooting was testified to by the surviving witness
and not disputed by the defendant during his testimony. The
defendant asserted in his defense that it was the duress of an
imminent threat by Warrick for his actions.

The determination for the jury based upon the facts was
whether the Commonwealth had proved the elements of sec-
ond-degree murder or third-degree murder, robbery, or
criminal conspiracy. The Commonwealth introduced evi-
dence that prior to the incident in question, the defendant
knew that victims were going to be robbed by Warrick who
was believed by the defendant to have killed prior.

In this case through stipulations and the multitude of wit-
nesses’ testimony had given various assorted pieces of the
events prior to the murder and subsequent. All of those fac-
tors were placed before the jury for its consideration regard-
ing the testimony and the weight to place thereon.

In a jury trial, the function of the fact finder is to weigh
conflicting evidence. Commonwealth v. Tumminello, 292
Pa.Super., 437 A.2d 435 (1981). Additionally, the fact finder
viewing the witnesses makes credibility determinations with
regard to their testimony. The fact finder is free to believe
all, some, or none of the evidence presented. Commonwealth
v. Miller, 555 Pa. 354, 724 A.2d 895, certiorari denied, Miller
v. Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d
204 (1999). The number of witnesses offered by one side or
the other does not in itself determine the weight of the evi-
dence. The fact finder determines the credibility of witness-
es presented and the weight of their testimony.
Commonwealth v. Dunn, 424 Pa.Super. 521, 623 A.2d 347
(1993). Because the Commonwealth does not have to estab-
lish guilt to a mathematical certainty, they may rely wholly
on circumstantial evidence. Commonwealth v. Cichy, 227
Pa.Super. 480, 323 A.2d 817 (1974). In this case the jury act-
ing as the fact finder, found the testimony of the
Commonwealth’s version of the witnesses testimony in com-
bination with the physical evidence, sufficient to prove the
elements of third degree murder beyond a reasonable doubt.
As such, the defendant was found guilty.

The defendant also complains without any specificity,
that the court erred in denying his motion for judgment of
acquittal. The evidence in the case was sufficient, as matter
of law to sustain the defendant’s conviction. When we apply

the law to the facts, it is clear that the evidence adduced at
trial was sufficient to establish malice and sustain a convic-
tion of third-degree murder. Consequently, the motion for
judgment of acquittal was denied. Commonwealth v.
Feathers, 442 Pa.Super. 490, 660 A.2d 90, 94 (1995) (en banc),
affirmed, 546 Pa. 139, 683 A.2d 289 (1996).

Lastly, the defendant assigns error to the trial court in
denying the defendant’s motion to set aside the verdict due
to juror misconduct. As this member of the court has previ-
ously indicated the reasons for the denial of this motion in its
opinion of October 17, 2008, the same will not be addressed
in the within opinion of the Court.

BY THE COURT:
/s/Reilly, S.J.

Date: April 20, 2009

Commonwealth of Pennsylvania v.
Anthony Mendoza

Hung Jury

1. Defendant was tried on three separate incidents of sell-
ing drugs. His first trial ended in a hung jury. At the second
trial Defendant was found guilty of the first incident but the
jury was unable to reach a decision on incidents two and
three. At the third trial, Defendant was found guilty of inci-
dents two and three. Defendant complained that the court
should have dismissed the charges after the second hung
jury with regard to incidents two and three.

2. There is no case law that bars the retrial of a defendant
after two hung juries. A jury may be discharged without
prejudice to the Commonwealth to try the accused again on
the same charges.

(Rhoda Shear Neft)

Michael Streily for the Commonwealth.
Mathew Debbis for Defendant.

No. CC 200412926, 200412927, 200412929. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Reilly, S.J., May 22, 2009—The defendant, Anthony

Mendoza, was found guilty in two jury trials of three occur-
rences of Possession with Intent to Deliver a Controlled
Substance, Possession of a Controlled Substance, and
Delivery of a Controlled Substance. The defendant was sen-
tenced to 10 to 20 years imprisonment. The defendant filed
his concise statement of matters complained of on appeal, in
which he alleges that the trial court erred by not dismissing
the remaining charges after a second hung jury and the
court’s charge to the jury regarding reasonable doubt at the
May 13-14 2008 jury trial; that the defendant was preju-
diced by the nondisclosure of the Confidential Informant
file; and that the guilty verdicts were not supported by suf-
ficient evidence.

The defendant was initially tried in July of 2007. The jury
at that time was unable to render a verdict. Subsequently, on
October 29, 2007, a second trial was commenced. At the con-
clusion of the trial the jury returned a guilty verdict for (1)
Possession with Intent to deliver; (2) Delivery of a
Controlled Substance; and (3) Possession of a Controlled
Substance in connection with the May 19, 2004 drug transac-
tion. The jury was unable to reach a verdict for the drug
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transactions that allegedly occurred April 19, 2004, and May
6, 2004. On May 13, 2008, a third jury trial was commenced.
The jury in that case rendered guilty verdicts for Possession
with Intent to deliver; Delivery of a Controlled Substance;
and Possession of a Controlled Substance for both April 19,
2004 and May 6, 2004 transactions.

At the trials, Daniel Moriarty with the Pennsylvania State
Police, along with West View Police officer Douglas Drwal,
testified that on April 19, 2004 at approximately 7:54 p.m.,
while utilizing a confidential informant, a drug transaction
with the defendant was observed in the parking lot of a West
View drugstore. Prior to the transaction, the confidential
informant was searched for any drugs or money to ensure
reliability. The confidential informant by telephone (with
police listening and recording) set up the drug-buy from the
defendant to occur. The confidential informant met the
defendant, obtained 1/4 ounce of cocaine and tendered it to
the officer. The officer upon receiving the cocaine gave the
confidential informant money that was then delivered to the
defendant for the purchase. The officers observed the defen-
dant and confidential informant during the transaction.
Subsequent to the transaction the confidential informant was
again searched to insure reliability.

Again, on May 6, 2004, a drug-buy was set up by the
confidential informant to occur at the same location. On
that occasion, the defendant walked up to the car in which
trooper Moriarty was driving the confidential informant.
The defendant got into the back seat of the vehicle and
handed over drugs for that transaction. He was paid $545
($5 less than the negotiated price for 14 g of powder
cocaine) as five dollars was overpaid during the first
transaction.

Subsequent to these two transactions the defendant
became comfortable enough with the undercover officer to
set up a third transaction without utilizing the confidential
informant. This transaction was set up and occurred on May
19, 2004, in the same location as the prior two. On that occa-
sion the defendant was arrested.

The Commonwealth also presented evidence by way of
testimony from various representatives from the Allegheny
County Medical Examiners Office Crime Lab. The evidence
technician and drug chemist testified regarding the physical
evidence cocaine which was purchased and its handling
throughout the case.

The defendant has complained that the trial court erred
in not dismissing the remaining charges after a second hung
jury with regard to the first two drug transactions. In
instances of a deadlocked jury, the jury may be discharged
without prejudice to the Commonwealth to try the accused
again on the same charges. In Commonwealth v. Sullivan,
484 Pa. 130, 398 A.2d 978 (1979), the Supreme Court
addressed a situation where an accused was convicted after
two juries were previously unable to return a verdict.
Although addressing the propriety of the trial court’s dis-
missal of the second jury, thus analyzing whether there was
“manifest necessity” for declaration of mistrial, the Supreme
Court gave no indication that the double jeopardy clause
bars retrial after two hung juries. The United States
Supreme Court has consistently upheld the validity of retri-
al of an offense following a hung jury. United States v. Perez,
9 Wheat. 579, 22 U.S. 579, 6 L.Ed. 165, 1824.

The defendant also complains that the court erred in its
charge to the jury regarding reasonable doubt at the May
13-14 2008 jury trial. The court’s charge in the instant case,
as a whole, adequately instructed the jury on the meaning
of “reasonable doubt.” Appellate courts do not rigidly
inspect a jury charge, finding reversible error for every
technical inaccuracy…rather they evaluate whether the

charge sufficiently and accurately apprises a lay jury of the
law it must consider in rendering its decision.
Commonwealth v. Thompson, 543 Pa. 634, 674 A.2d 217,
218-19 (1996) . The charge of the court must be looked at as
a whole. Commonwealth v. Spotz, 563 Pa. 269, 759 A.2d
1280, 1290 (2000). The court may use its own form of
expression to explain difficult legal concepts to the jury, as
long as its instruction accurately conveys the law.
Commonwealth v. Johnson, 572 Pa. 283, 815 A.2d 563, 580
(2002). The instructions of the court, taken as a whole, and
in context, accurately set forth the applicable reasonable
doubt standard. Commonwealth v. Bracey, 541 Pa. 322, 662
A.2d 1062, 1068 (1995).

The defendant also asserts that he was prejudiced by the
nondisclosure of the Confidential Informant file. The identi-
ty of the informant must be exculpatory information United
States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481
(1985). However, to be admissible, exculpatory evidence
must also be material. Evidence is material “only if there is
a reasonable probability that, had the evidence been dis-
closed to the defense, the result of the proceeding would
have been different. A ‘reasonable probability’ is a probabil-
ity sufficient to undermine confidence in the outcome.”
Pennsylvania v. Ritchie, 480 U.S. 39, 57, 107 S.Ct. 989, 1001,
94 L.Ed.2d 40, 57 (1987), quoting United States v. Bagley,
supra 473 U.S. at 682, 105 S.Ct. at 3383, 87 L.Ed.2d at 494.
However, it cannot be concluded that the requested evidence
in this case related to information about a confidential
informant would have produced any such evidence sufficient
to satisfy the “reasonable probability” standard set forth in
Bagley, supra. There appears no reasonable probability that
this information, if disclosed to the defense, would make a
difference in the outcome of the case. The information of the
informant could not produce sufficient doubt about the iden-
tification of defendant as the perpetrator of the drug trans-
actions as to render a guilty verdict uncertain.

Next the defendant challenges the sufficiency of evidence
at the convictions rendered at the October 2007 and May
2008 jury trials. The testimony and other evidence present-
ed at the trials were placed before the respective juries for
their determination of the facts. Based upon the facts, the
juries’ function was to conclude whether the prosecution had
proved the defendant’s guilt beyond a reasonable doubt. In a
jury trial, the function of the fact finder is to weigh conflict-
ing evidence. Commonwealth v. Tumminello, 292 Pa.Super.,
437 A.2d 435 (1981). Additionally, the fact finder viewing the
witnesses makes credibility determinations with regard to
their testimony. The fact finder is free to believe all, some, or
none of the evidence presented. Commonwealth v. Miller,
555 Pa. 354, 724 A.2d 895, certiorari denied, Miller v.
Pennsylvania, 120 S.Ct. 242, 528 U.S. 903, 145 L.E.d. 2d 204
(1999). The number of witnesses offered by one side or the
other does not in itself determine the weight of the evidence.
The fact finder determines the credibility of witnesses pre-
sented and the weight of their testimony. Commonwealth v.
Dunn, 424 Pa.Super. 521, 623 A.2d 347 (1993). Because the
Commonwealth does not have to establish guilt to a mathe-
matical certainty, they may rely wholly on circumstantial
evidence. Commonwealth v. Cichy, 227 Pa.Super. 480, 323
A.2d 817 (1974). In these cases the juries acting as the fact
finder, found the testimony and other evidence presented by
the Commonwealth, sufficient to prove the elements of the
crimes beyond a reasonable doubt. As such, the defendant
was found guilty.

BY THE COURT:
/s/Reilly, S.J.

Dated: May 22, 2009
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Commonwealth of Pennsylvania v.
Charles Jackson

Motion to Suppress—Warrantless Search—Scope of Review

Drugs and paraphernalia discovered incident to a law-
ful inventory search to secure the contents of a vehicle
before having it towed to the police station are admissible
as evidence.

(Meg L. Burkardt)

Michael W. Streily for the Commonwealth.
Scott Coffey for Appellant.

CC No. 200604322. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., May 22, 2009—A criminal information was
filed against Charles Jackson (“Jackson”) on December 26,
2005, charging him with two (2) counts of Possession with
Intent to Deliver, 35 P.S. §780-113(a)(30); two (2) counts of
Possession of a Controlled Substance, 35 P.S. §780-
113(a)(16); one (1) count of Possession of Drug
Paraphernalia, 35 P.S. §780-113(a)(32); two (2) counts of
Retail Theft, 18 Pa.C.S.A. §3929(A)(1); one (1) count of
Receiving Stolen Property, 18 Pa.C.S.A. §3925; two (2) counts
of Theft by Deception, 18 Pa.C.S.A. §3922; and one (1) count
of Bad Checks, 18 Pa.C.S.A. §4105.

Jackson’s case was joined for trial with his co-defendants,
Douglas Ray (“Ray”) at CC200604317, and Jennifer Marie
Ballard (“Ballard”) at CC200604318. All three cases pro-
ceeded to a jury trial beginning September 10, 2007, in front
of the Honorable Cheryl Allen.1 At the conclusion of the
Commonwealth’s case, Judge Allen dismissed one (1) count
each of theft by deception, receiving stolen property, retail
theft, and bad checks. The jury convicted Jackson of all
remaining drug charges, as well as criminal attempt (retail
theft) and criminal attempt (theft by deception), on
September 13, 2007.

Jackson was sentenced on December 6, 2007. Judge Allen
imposed a period of incarceration of five (5) to ten (10) years
as to count one, (possession with intent to deliver), with no
further penalty on the remaining counts. Thereafter, trial
counsel was granted leave to withdraw and Scott Coffey,
Esq., was appointed to represent Jackson on appeal. Jackson
filed post-sentence motions, which this Court denied on May
5, 2008. A timely Notice of Appeal was filed on May 29, 2008.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following issues

for appellate review:

1. [Judge Borkowski] erred in denying post-sen-
tencing motions since [Judge Allen] erred in deny-
ing the motion to suppress the drugs found in the
van since the search was illegal and not associated
with an inventory of the vehicle.

2. [Judge Borkowski] erred in denying post-sen-
tencing motions without a hearing since trial coun-
sel was ineffective for failing to cross-examine
Tina Jordan regarding her preliminary hearing tes-
timony, which was vastly different from her trial
testimony.

3. [Judge Borkowski] erred in denying post-sen-
tencing motions without a hearing since trial coun-
sel was ineffective for failing to timely object to the
prosecutor’s misleading closing argument, the

prosecutor committed misconduct and [Judge
Allen] erred in overruling the objection and
request for a curative instruction.

4. [Judge Borkowski] erred in denying post-sen-
tencing motions since the evidence was insufficient
to convict Jackson of the theft, retail theft and drug
counts, and even if sufficient, those convictions
were against the weight of the evidence.

5. [Judge Borkowski] erred in denying post-sen-
tencing motions since Jackson’s speedy trial rights
were violated and therefore the instant convictions
must be vacated.

6. [Judge Borkowski] erred in denying post-sen-
tencing motions without a hearing since Jackson
raised newly discovered evidence pursuant to
Pa.R.Crim.P. 720(c), specifically that co-defendant
Ray admitted that the drugs found in the van were
his and not Jackson’s.

FINDINGS OF FACT
On December 26, 2005, Jackson, Ballard and Ray went

into the Walmart in Scott Township. Walmart security guard
Ronald Hargenrader noticed the three in the electronics
department acting suspiciously, e.g. putting high-priced
items into a shopping cart without looking at the prices. One
of the men then placed a blanket on top of the shopping cart
to cover the items. See Jury Trial Transcript, September 10-
13, 2007, pp. 51-53. (hereafter “T.T.”) Hargenrader notified
his supervisor, Tina Jordan, that the three suspicious indi-
viduals were heading to the check-out counter in electronics.
(T.T. 52-53, 67-68) Jordan viewed the live security video,
spotted the trio, and then notified the check-out clerk at the
register where the three were waiting in line. (T.T. 68)
Jordan notified the store manager about the situation and
proceeded to the check-out counter. (T.T. 69)

Ballard attempted to pay for the items using a stolen
check, driver’s license and social security card belonging to
Marlene Gillock. (T.T. 71, 81-83, 158-159) The driver’s
license photograph had been altered so that Gillock’s face
was burned off. (T.T. 159) When the assistant store manager
realized that Ballard, Ray and Jackson were attempting to
purchase the merchandise by check, using altered identifi-
cation, he would not let the sale proceed. The three then
immediately left the store, leaving behind the check, driver’s
license and social security card. (T.T. 53, 73-73)

Hargenrader and Jordan followed the three out of the
store and into the parking lot. (T.T. 54, 74) As Jordan pur-
sued the three actors, she telephoned the Scott Township
Police Department from her cell phone, requesting that a
patrol officer call her back regarding the incident. (T.T. 71)
Scott Township Police Officer Alan Ballo immediately tele-
phoned Jordan on her cell phone and was informed that
Jordan and Hargenrader were following the actors through
the Walmart parking lot. (T.T. 72-75, 150-151) Officer Ballo
drove in a marked cruiser toward the Walmart, while talking
on the phone with Jordan. (T.T. 151) En route, Jordan
informed Officer Ballo that the actors got into a van with an
Ohio license plate. (T.T. 75) Officer Ballo spotted a van with
an Ohio license plate and stopped the van on I-79 near the
Carnegie exit. (T.T. 152, 213) Ballard was in the driver’s seat
of the van, Ray was in the passenger seat, and Jackson was
crouched in the back of the van. (T.T. 152)

Ballard, Jackson and Ray were removed from the vehicle
and taken into custody. (T.T. 213) Officer Eric Davis of the
Collier Township Police Department was one of the officers
who responded to a request for back-up and proceeded to the
scene of the stopped van on I-79. (T.T. 213) Officer Davis and
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the other responding officers began to conduct an inventory
search of the van because, consistent with Scott Township
Police Department policy, it had to be impounded and trans-
ported to the Scott Township Police Department. (T.T. 213)
Officer Davis entered the van from the rear and found Ray’s
jacket sitting between the two front seats. (T.T. 260, 263) The
jacket pocket contained four small bags of marijuana. (T.T.
214, 239) Officer Ronald Zygmuntowicz of the Collier
Township Police Department, who also responded to the
request for back-up, was inside the van attempting to inven-
tory the items located in the rear of the van. (T.T. 220, 222)
Officer Zygmuntowicz found a black bag between the front
and back seats which contained small baggies of marijuana
and crack cocaine, and a CD case which opened into a digi-
tal scale. (T.T. 222-223, 242) He then noticed a small baggie
of crack cocaine inside the door handle on the front passen-
ger side. (T.T. 224) When Officer Davis and Officer
Zygmuntowicz discovered the drugs, they stopped the inven-
tory search and handed over the contraband to Officer
Shawn Arlet of the Scott Township Police Department, who
then had the van towed to the Scott Township Police
Department for closer inspection. (T.T. 214, 226, 238-239)

On December 27, 2005, Officer Paul Abel of the Scott
Township Police Department executed a search warrant on
the van. The search revealed mink coats, Snow King boots,
two pairs of brown work gloves, a gold necklace, and two
Walmart receipts. (T.T. 317) Officer Abel did not find any
drug paraphernalia, such as a crack pipe, during the search.
(T.T. 315)

The total weight of the marijuana was 164.88 grams,
packaged into smaller bags with each containing approxi-
mately 1.25 grams. The street value of the marijuana was
$10 per bag with an approximate total value of $1319. (T.T.
288) The total weight of the crack cocaine was 29.03 grams,
divided among 13 baggies. Each bag contained approximate-
ly 20 pieces of crack cocaine, valued at $20 per piece.
Consequently, the approximate value of the crack cocaine
was $4460. (T.T. 289) Detective Martin Zimmel, based upon
his 27 years of experience with the Allegheny County Police
Department, testified as an expert in the area of narcotics
trafficking and concluded that the drugs had been possessed
for purposes of sale. His opinion was based upon the amount
and value of the drugs, the packaging, and the digital scale.
(T.T. 283, 292)

Ballard and Ray admitted to going into Walmart with
Jackson and filling two shopping carts with items, includ-
ing a computer. (T.T. 342, 354-356, 475, 477-478) Ballard
also admitted to using Ms. Gillock’s check, driver’s license
and social security card to attempt to purchase the items.
(T.T. 345)

DISCUSSION
I.

Jackson’s claims that this Court erred in denying his post-
sentence motions because Judge Allen erred in denying the
motion to suppress the drugs found in the van.

The Superior Court reviews the denial of a motion to sup-
press to establish whether the record supports the trial
court’s findings and is otherwise free of legal error. The
review is limited to the prosecution’s evidence and that part
of the evidence from the defense, which remains uncontra-
dicted. The reviewing court is bound by factual findings
which are substantiated by the record. Commonwealth v.
Henley, 909 A.2d 352, 357-358 (Pa. 2006).

Jackson maintains that the warrantless search of the van
was illegal. However, Judge Allen’s determination is sup-
ported by the record in this case and applicable law of this
Commonwealth.

Jackson, Ballard and Ray were stopped in Jackson’s van

on I-79 after the three actors had attempted to steal mer-
chandise from Walmart. Scott Township police officers were
assisted by Collier Township police officers on I-79 where
the van was stopped on the side of the road. See Suppression
Hearing Transcript, June 12-13, 2007, pp. 23-24 (hereafter
“H.T.”) Since the three occupants of the van were taken into
custody, the van could not be left on the side of I-79 and was
to be towed back to the police station. (H.T. 110) Based upon
the Scott Township Police Department’s inventory search
policy, the officers were required to inventory the items
inside the van in order to secure the vehicle and to insure
that they account for the items inside the vehicle. (H.T. 101,
103, 110)

Consequently, the responding officers began to inventory
the items inside the van while at the scene. (H.T. 24, 54, 170)
When the officers discovered the drugs, they stopped their
inventory search and had the van towed to the Scott
Township Police Department in order to obtain a search war-
rant to conduct a search of the van. (H.T. 24, 37, 55-56, 178)
Additionally, the officers believed it would be safer to tow
the vehicle before completing the inventory search, due to
heavy traffic at that hour as well as the fact that it was get-
ting dark outside. (H.T. 56)

Based upon these facts, the suppression court correctly
concluded that the officers were conducting an appropriate
inventory search of Jackson’s van in order to secure the van
and its contents before having it towed to the station.
Commonwealth v. Chambers, 920 A.2d 892, 895 (Pa.Super.
2007) (inventory search was proper when police needed to
tow defendant’s vehicle for safety purposes, rather than to
leave the vehicle precariously parked on the side of the
road) Consequently, the drugs and paraphernalia discov-
ered incident to this lawful inventory search were legally
seized, and Judge Allen’s denial of Jackson’s motion to sup-
press was not error.

II.
Jackson argues that this Court erred in denying post-sen-

tence motions, because trial counsel was ineffective for fail-
ing to cross-examine Tina Jordan regarding the difference in
her trial testimony to that given at the preliminary hearing.
This issue is without merit.

In Commonwealth v. Grant, 813 A.2d 726, 738 (Pa. 2002),
the Pennsylvania Supreme Court announced that issues
involving trial counsel’s ineffectiveness should be raised on
collateral review. Furthermore, the Supreme Court abrogat-
ed the procedural rule which previously required new coun-
sel to allege all claims implicating prior counsel’s ineffec-
tiveness at the first opportunity. Commonwealth v. May, 887
A.2d 750, 757-758 (Pa. 2005). Consequently, this issue is
more appropriately reserved until such time as Jackson pur-
sues a collateral attack on his conviction.

III.
Jackson’s third issue alleges that this Court erred in

denying post-sentence motions, alleging that trial counsel
was ineffective for failing to object to the prosecutor’s clos-
ing argument, which Jackson characterizes as misleading.

This issue involves the allegation of ineffective assis-
tance of prior counsel. As such, it is more appropriately
reserved when and if collateral review occurs.
Commonwealth v. May, 887 A.2d at 757-758; Commonwealth
v. Grant, 813 A.2d at 738.

IV.
Jackson’s fourth claim contends that there was insuffi-

cient evidence to support his conviction for the theft and drug
charges, and even if the evidence was sufficient, the convic-
tion was nonetheless against the weight of the evidence.

The standard of review for a challenge to the sufficiency
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of the evidence is to consider the evidence in the light most
favorable to the Commonwealth, as verdict winner, including
all reasonable inferences drawn from the evidence. The
reviewing court may not substitute its judgment for that of
the fact finder; but rather to discern whether sufficient evi-
dence supports the verdict, mindful of the fact that the fact
finder was free to believe all, part, or none of the evidence
presented. Commonwealth v. Hartle, 894 A.2d 800, 803-804
(Pa.Super. 2006).

A post-sentence motion for a new trial alleging that the
verdict was against the weight of the evidence will only be
granted when the verdict is so contrary to the evidence as to
shock one’s sense of justice. The trial court’s denial of a
motion for new trial must stand, absent an abuse of discre-
tion. Commonwealth v. Spotz, 716 A.2d 580, 583 (Pa. 1998).
Again, the jury as trier of fact, may consider the credibility
of witnesses, and is free to believe all, part, or none of the
evidence. Commonwealth v. Zingarelli, 839 A.2d 1064, 1069
(Pa.Super. 2003).

The facts established that Jackson, Ballard and Ray
entered the Walmart and filled two shopping carts with
goods that were offered for sale in the store. The three then
proceeded to the cashier where Ballard presented a stolen
check and identification to pay for the items in the two carts.
When the cashier would not accept the stolen check for pay-
ment, the three fled the store. (T.T. 52-53, 67-69) This evi-
dence established that Jackson committed retail theft from
Walmart. Commonwealth v. Dent, 837 A.2d 571, 576-577
(Pa.Super. 2003) (sufficient evidence to support retail theft
conviction where defendant could not produce receipt for
merchandise and proceeded to flee the store after learning
that the store manager intended to call the police) Moreover,
Ballard and Ray admitted that the three actors had attempt-
ed to buy items from the Walmart using the stolen check and
supporting identification. (T.T. 342, 354-356, 475, 477-478)
The evidence was more than sufficient to support the convic-
tion retail theft and theft by deception.

Thereafter, when the police stopped Jackson, Ballard
and Ray in Jackson’s van after they fled Walmart, the offi-
cers found marijuana, cocaine, and a digital scale inside the
van. Some of the drugs were found in the passenger side
door handle of the van; some of the of the drugs were found
in the pocket of a denim jacket, which was laying between
the front seats; and some of the drugs, as well as a digital
scale, were found in a black bag located in between the front
and back seats of the van. (T.T. 213-214, 222-224, 242)
Detective Martin Zimmel, based upon his 27 years of expe-
rience with the Allegheny County Police Department, con-
cluded that the drugs had been possessed for purposes of
sale, based upon the value and amount of the drugs, the
packaging, and the digital scale. (T.T. 283, 292) Based upon
Jackson’s proximity to the drugs inside the van, coupled
with the packaging of the drugs, there was sufficient evi-
dence to support the convictions for possession, possession
with intent to deliver, and possession of paraphernalia.
Commonwealth v. Hutchinson, 947 A.2d 800, 806-807
(Pa.Super. 2008). (evidence of co-defendant’s proximity to
drugs stashed in rafters of a pavilion was sufficient to sup-
port conviction for possession and possession with intent to
deliver the drugs)

The jury had sufficient evidence to support their guilty
verdict. Based upon that ample credible evidence, the ver-
dict does not shock one’s sense of justice and thus this
Court did not commit an abuse of discretion by denying the
post-sentence motion for a new trial. Consequently,
Jackson’s issue that the verdict was not supported by suffi-
cient evidence and was against the weight of the evidence
is without merit.

V.
Jackson’s fifth issue is that this Court erred in denying

post-sentence motions, because his speedy trial rights were
violated.

When reviewing a trial court’s denial of a motion regard-
ing Pa.R.Crim.P. 600 (Rule 600), the Superior Court looks to
the evidence presented at the evidentiary hearing and the
findings of facts of the trial court. Commonwealth v. Ramos,
936 A.2d 1097, 1100 (Pa. 2007). In the absence of misconduct
by the Commonwealth, Rule 600 is construed to protect soci-
ety’s need to punish and deter criminal activity. Id. 936 A.2d
at 1100.

Rule 600 states, in pertinent part, as follows:

(A)(3) Trial in a court case in which a written com-
plaint is filed against the defendant, when the
defendant is at liberty on bail, shall commence no
later than 365 days from the date on which the com-
plaint is filed.

(B) For the purpose of this rule, trial shall be
deemed to commence on the date the trial judge
calls the case to trial, or the defendant tenders a
plea of guilty or nolo contendere.

(C) In determining the period for commencement
of trial, there shall be excluded therefrom:

(1) the period of time between the filing of the writ-
ten complaint and the defendant’s arrest, provided
that the defendant could not be apprehended
because his or her whereabouts were unknown and
could not be determined by due diligence;

(2) any period of time for which the defendant
expressly waives Rule 600;

(3) such period of delay at any stage of the proceed-
ings as results from:

(a) the unavailability of the defendant or the defen-
dant’s attorney;

(b) any continuance granted at the request of the
defendant or the defendant’s attorney.

Pa. R. Crim. P. 600.

The court must determine the amount of time excludable
for any periods during which Jackson was unavailable,
requested any continuances, or consented to a delay, as well
as excusable time when a delay occurs beyond the
Commonwealth’s control. Commonwealth v. Hill, 736 A.2d
578, 591 (Pa. 1999) The Pennsylvania Superior Court has
explained that,

[t]he law recognizes the distinction between
“excludable time” and “excusable delay” in the
context of Rule 600 has been blurred. “Excludable
time” is defined in Rule 600(C) as the period of
time between the filing of the written complaint
and the defendant’s arrest, provided that the
defendant could not be apprehended because his
whereabouts were unknown and could not be
determined by due diligence; any period of time
for which the defendant expressly waives Rule
600; and/or such period of delay at any stage of
the proceedings as results from: (a) the unavail-
ability of the defendant or the defendant’s attor-
ney; (b) any continuance granted at the request of
the defendant or the defendant’s attorney.
“Excusable delay” is not expressly defined in
Rule 600, but the legal construct takes into
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account delays which occur as a result of circum-
stances beyond the Commonwealth’s control and
despite its due diligence.

Commonwealth v. Hunt, 858 A.2d 1234, 1241 (Pa.Super.
2004). Moreover, “judicial delay is a justifiable basis for an
extension of time if the Commonwealth is ready to proceed.”
Commonwealth v. Wroten, 451 A.2d 678, 681 (Pa.Super.
1982). Even where a violation of Rule 600 has occurred, a
motion to dismiss the charges will not be granted if the
Commonwealth can establish that it exercised due diligence
in bringing the case to trial. Commonwealth v. Hunt, 858
A.2d at 1241-1242.

The facts in this case establish that the Commonwealth
exercised due diligence in bringing Jackson to trial. The
Commonwealth had until December 26, 2006, to bring
Jackson to trial. Since trial did not commence until
September 10, 2007, the court had to determine if the 259-
day delay was attributable to the defense or was otherwise
excludible time.

At the evidentiary hearing, it was established that
Jackson, Ballard and Ray were scheduled to have their pre-
liminary hearing on the same date. The initial 10-day delay
in setting the hearing date was attributed to the
Commonwealth. (H.T. 10) On February 4, 2006, Ray’s attor-
ney postponed the case until March 9, 2006. (H.T. 10)
Thereafter, the case was listed for trial on October 10, 2006.
Thus, the initial 10 days, added to the 215 days between the
preliminary hearing and the first listed trial date, were
attributed to the Commonwealth, for a total of 225 days.
(H.T. 10-11)

Ray’s counsel then postponed the case again, with the
case being rescheduled for February 1, 2007. (H.T. 7) This
postponement was objected to by Jackson, and added 114
more days against the Commonwealth for a total of 339 days.
(H.T. 11) Ballard’s counsel thereafter postponed the trial
again until the ultimate trial date; however, Jackson did not
oppose this postponement. (H.T. 7-8) Consequently, 339 days
were attributable to the Commonwealth.

Ultimately, Judge Allen denied Jackson’s Rule 600
Motion. (H.T. 14) Although there are no findings of fact of
record, Judge Allen obviously determined that of the 339-
day delay in bringing Jackson to trial, (counting only the
days attributable either to the Court or to the
Commonwealth), did not violate Jackson’s speedy trial
rights. Thus, Judge Allen did not err in denying Jackson’s
Rule 600 Motion. Commonwealth v. Solano, 906 A.2d 1180,
1188-1189 (Pa. 2006)(defendant brought to trial within 365
days when factoring excludable time attributable to defen-
dant including postponing the preliminary hearing to obtain
counsel); Commonwealth v. Hill, 736 A.2d at 591-592.
(motion to dismiss properly denied where failure to bring
defendant to trial due to pending pre-trial motions was
beyond Commonwealth’s control, and record established
that Commonwealth acted with due diligence in bringing
the case to trial.) Commonwealth v. Staten, 950 A.2d 1006,
1010 (Pa.Super. 2008)(delay in bringing case to trial was
excusable where Commonwealth requested a continuance
to secure a necessary witness and scheduled the case for the
next available date with defendant’s consent);
Commonwealth v. Frye, 909 A.2d 853, 858 (Pa.Super. 2006)
(crime victim’s extended hospital stay constituted excusa-
ble delay in bringing defendant to trial within 365 days).
The trial court did not abuse its discretion in denying the
motion to dismiss and this court did not err in denying
Jackson’s post-sentence motion.

VI.
Jackson’s sixth issue is that this Court erred in denying

post-sentence motions without a hearing, maintaining that
Jackson had newly discovered evidence that co-defendant
Ray admitted that the drugs were his. Specifically, on the day
of Ray’s sentencing, Ray informed the trial court that the
drugs were his and not Jackson’s. Thus, Jackson claims that
Ray’s statements constitute after-discovered evidence.

This Court concludes that Ray’s post-verdict acceptance
of responsibility for the drugs, after he had already been
found guilty by a jury of his peers, was suspect at best. Ray’s
“confession” was rendered at a point when he had nothing
left to lose, except perhaps to assist his co-defendant
(Jackson). Accordingly, this Court did not find Ray’s state-
ment credible. See Commonwealth v. Washington, 927 A.2d
586, 596-597 (Pa. 2007) (co-defendant’s post-verdict state-
ment that he fired the fatal shot not accepted as after-discov-
ered evidence for defendant, where co-defendant had noth-
ing to lose by making the statement and defendant should
have known that co-defendant fired fatal shot) Consequently,
this Court did not err in denying Jackson’s post-sentence
motions without a hearing.

CONCLUSION
Based on the foregoing, the judgment of sentence should

be affirmed.

BY THE COURT:
/s/Borkowski, J.

Dated: May 22, 2009

1 This Court was assigned this case at the post-sentence
phase given Judge Allen’s election to the Superior Court of
Pennsylvania.

Commonwealth of Pennsylvania v.
Jason Barber

Recusal—Ineffective Assistance of Counsel—Negotiated
Plea

1. The trial judge should not recuse himself on the basis
that the judge referred to the Defendant as a “terrorist” at
sentencing, when a review of the statement, in context,
reveals that the statement to the Defendant was nothing
more than an observation as to the tragic consequence of
Defendant’s decision to be a drunken driver and its impact
on the innocent victims.

2. All claims of ineffective assistance of counsel are to be
raised in collateral post-conviction relief proceedings and
not on direct appeal.

3. A Defendant is precluded from challenging a sentence
or seeking to modify it when he entered into a negotiated
plea agreement which calls for a specific sentence.

4. A Defendant may seek to withdraw his plea after sen-
tencing only if he is able to demonstrate a showing of preju-
dice that results in manifest injustice.

(Jeffrey A. Ramaley)

Michael Streily for the Commonwealth.
Matthew Debbis for Defendant.

No. CC 200505045. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.
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OPINION
Cashman, J., May 27, 2009—On December 20, 2005, the

appellant, Jason A. Barber, (hereinafter referred to as
“Barber”), plead guilty to two counts of homicide by vehicle
while driving under the influence, two counts of homicide by
vehicle, two counts of involuntary manslaughter, three
counts of aggravated assault by vehicle while driving under
the influence, sixteen counts of accident involving death or
personal injury while not properly licensed, eight counts of
recklessly endangering another person, two counts of driv-
ing under the influence of alcohol, one count of driving
under the influence of alcohol or a controlled substance, one
count of providing false identification to law enforcement
authorities, one count of driving while his operator’s privi-
leges had been suspended or revoked; one count of failing to
obey traffic control signals, and one count of failing to drive
a vehicle at a safe speed. (page one and two of common-
wealth’s answer to pcra). At each homicide by vehicle while
driving under the influence, Barber was sentenced to a peri-
od of incarceration of not less than five nor more than ten
years, which sentences were to be run consecutively for an
aggregate sentence of ten to twenty years.

Barber did not file any post-sentencing motions nor did
he file a direct appeal to the Superior Court. However,
Barber did file a petition for post-conviction relief on
December 18, 2006. Barber’s PCRA counsel then filed two
amended petitions for post-conviction relief and a hearing
was held on Barber’s petition on May 1, 2008. Following
that hearing, Barber’s petition for post-conviction relief
was denied.

Barber filed a timely appeal from the denial of his
request for post-conviction relief and was directed to file a
concise statement of matters complained of on appeal.
Barber’s appellate counsel had requested several exten-
sions to file this statement, which requests were granted.
Barber’s appellate counsel filed his last concise statement
of matters complained of on appeal on May 1, 2009. In his
concise statement of matters complained of on appeal,
Barber has claimed that this Court erred in failing to
recuse itself from hearing Barber’s petition for post-con-
viction relief since at the time of Barber’s sentencing, this
Court referred to him as “terrorist.” Barber next maintains
that his trial counsel was ineffective for failing to preserve
his post-sentencing and appellate rights in that Barber did
not understand fully the nature of the plea agreement
which he entered since he believed that he was to receive a
sentence of not less than six nor more than ten years, and
not a sentence of ten to twenty years. Finally, Barber main-
tains that his trial counsel was ineffective for fully advising
him of the length of the sentence that he was to receive for
his pleas of guilty.

In order to understand the current claims of error, a brief
review of the facts of Barber’s case must be made. On
December 4, 2004, at approximately 3:15 a.m., Barber was
driving his red Ford F-150 truck at a high rate of speed along
Baum Boulevard in the City of Pittsburgh. Stephen White
was a passenger in that vehicle as the two of them had left
the Traveler’s Club located in the Hill District Section of the
City of Pittsburgh, sometime earlier. As he approached the
intersection of Baum Boulevard and Liberty Avenue, Barber
ran a red light and then struck three vehicles. The first vehi-
cle that he hit was a Pontiac Grand Am being driven by Ian
Price and in Ian Price’s vehicle was his passenger, David
Gapsky. Both of these individuals sustained minor injuries
and were treated and released at Presbyterian University
Hospital. After striking the Pontiac Grand Am, Barber’s
vehicle then turned approximately ninety degrees and
struck a black Mitsubishi Damonte sedan that had four peo-

ple in that vehicle. The driver of the Mitsubishi automobile,
Hwa Shu, died at the scene of the accident. The front seat
passenger, Margaret Yi, was transported to Presbyterian
University Hospital in critical condition as was one of the
backseat passengers, Marlene Krout. The fourth passenger
in the vehicle, Daniel Casture, was also taken to
Presbyterian University Hospital and died shortly after his
arrival there.

Barber’s vehicle, after hitting Ms. Shu’s car, then struck
a parked vehicle that was occupied by Sharmel Harris, who
was taken to Presbyterian University Hospital where she
was treated for minor injuries. After striking the third vehi-
cle, Barber and his passenger Sheldon White, fled the scene;
however, they were apprehended by the police several
blocks from this collision. White was also taken to
Presbyterian University Hospital and was listed in critical
condition as a result of the injuries he sustained when he
went through the windshield.

When Barber was apprehended by the police, it was
noted that he had a strong odor of alcohol on his breath,
glazed and bloodshot eyes, mumbled speech and his speech
was difficult to understand. Barber identified himself to the
police as Jeff Lincoln. Barber was also taken to Presbyterian
University Hospital for treatment of his injuries and as a
result of that treatment it was determined that his blood
alcohol level was point one five percent at the time he was
driving. A follow-up investigation was done as a result of this
accident and indicated that there no mechanical problems in
any of the vehicles involved in this accident and that the
cause of the accident was the fact that Barber was operating
his vehicle while he was under the influence of alcohol to
such an extent that he was incapable of the safe operation of
a motor vehicle. It was further determined that at the time
that he was driving his truck, that his license had been sus-
pended.

Barber’s first issue is that this Court erred when it did not
grant his request to recuse itself from hearing Barber’s peti-
tion for post-conviction relief. Barber maintains that when
this Court made reference to the fact that Barber was a ter-
rorist, that it demonstrated a revulsion of Barber in light of
the crimes that he had committed. Canon 3(C)(1)(a) of the
Code of Judicial Conduct requires recusal when the impar-
tiality of the Court might be reasonably questioned. That
Canon provides in part:

C. Disqualification.

(1) Judges should disqualify themselves in a pro-
ceeding in which their impartiality might reason-
ably be questioned, including but not limited to
instances where:

(a) they have a personal bias or prejudice con-
cerning a party, or personal knowledge of dis-
puted evidentiary facts concerning the proceed-
ing;

In Commonwealth v. King, 576 Pa. 318, 839 A.2d 237, 239-240
(2003), the Pennsylvania Supreme Court set forth the factors
that one should consider when deciding a request for
recusal.

In general, a motion for recusal is properly
directed to and decided by the jurist whose partici-
pation the moving party is challenging.
Commonwealth v. Travaglia, 541 Pa. 108, 661 A.2d
352, 370. In filing a motion for recusal, the moving
party must allege facts tending to show bias, interest
or other disqualifying factors. Reilly v. Southeastern
Pa. Transp. Auth., 507 Pa. 204, 489 A.2d 1291, 1300
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(1985). In turn, once the judge decides whether to
preside over the case, that decision is “final and the
cause must proceed.” Id. at 1300.

Although it is well-established that this Court
may review the denial of a motion for recusal to
determine whether the lower court abused its dis-
cretion in refusing to recuse itself, see
Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d
79, 89 (1998), this Court has not yet considered the
standard for reviewing the grant of a motion for
recusal, such as the one at issue here.FN5 In review-
ing the denial of a recusal motion to determine
whether the judge abused his discretion, we “rec-
ognize that our judges are honorable, fair and com-
petent.” Reilly, 489 A.2d at 1300. Based on this
premise, where a judge has refused to recuse him-
self, on appeal, we place the burden on the party
requesting recusal to establish that the judge
abused his discretion. See Commonwealth v. White,
557 Pa. 408, 734 A.2d 374, 384 (“It is Appellant’s
burden to establish that [the judge] abused his dis-
cretion by denying her recusal motion.”). Of
course, it is self-evident that the characteristics of
our judges do not change according to whether they
recuse themselves from a particular case or not,
and as such, where a judge has, in fact, recused
himself, we must proceed on a similar premise,
recognizing that our “honorable, fair and compe-
tent” judges do not grant recusal motions lightly.
Therefore, where a judge has decided to recuse
himself, we must place the burden on the party
opposing recusal to establish that the judge did in
fact abuse his discretion in doing so.FN6

FN5. In fact, neither party has cited to a single
case from this Commonwealth or, for that mat-
ter, any other jurisdiction, in which a court has
reviewed a judge’s decision to recuse himself.
Similarly, our review of the case law of this
Commonwealth and other jurisdictions yields
no such decisions.

FN6. Indeed, both the Commonwealth and
Appellee appear to agree that the standard
applicable here is one of abuse of discretion.
Moreover, given the extraordinary nature of the
remedy for a judge’s improper recusal, i.e.,
ordering the judge to preside over a case from
which he saw fit to recuse himself, it is more
than appropriate to place the burden on the
party opposing recusal to demonstrate that
there has been an abuse of discretion.

Here, the Commonwealth cites to
Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745,
753 (2000), in support of its argument that President
Judge Eby abused his discretion by granting
Appellee’s motion for recusal.FN7 In Widmer, 560 Pa.
308, 744 A.2d 745, 753 (2000), we explained the
abuse-of-discretion standard in depth:

FN7. The Commonwealth also argues that
Appellee’s claims regarding her allegedly inex-
perienced trial counsel and the County’s limits
on expenditures in capital cases are not cogniz-
able under the PCRA. Given that the PCRA
court has not yet ruled on any of the claims in
Appellee’s amended PCRA petition, it would be
premature for us to consider the

Commonwealth’s claims here, and therefore, we
decline to do so. See Commonwealth v. Grant,
572 Pa. 48, 813 A.2d 726, 733 (2002) (“[T]he
absence of a trial court opinion can pose a ‘sub-
stantial impediment to meaningful and effective
appellate review.’ ”) (citing Commonwealth v.
Lord, 553 Pa. 415, 719 A.2d 306, 309 (1998)).

“The term ‘discretion’ imports the exercise of
judgment, wisdom and skill so as to reach a dispas-
sionate conclusion, within the framework of the
law, and is not exercised for the purpose of giving
effect to the will of the judge. Discretion must be
exercised on the foundation of reason, as opposed
to prejudice, personal motivations, caprice or arbi-
trary actions. Discretion is abused when the course
pursued represents not merely an error of judg-
ment, but where the judgment is manifestly unrea-
sonable or where the law is not applied or where
the record shows that the action is a result of par-
tiality, prejudice, bias or ill will.” Id. at 753 (empha-
sis added) (quoting Coker v. S.M. Flickinger Co.,
533 Pa. 441, 625 A.2d 1181, 1185 (1993)).

The basis for Barber’s claim that this Court should recuse
itself is the statement that it made to him at the time of sen-
tencing which, in part, referred to him as a terrorist. In
looking at this statement in isolation, one might perceive
that there would have been a basis to question this Court’s
impartiality; however, the statement cannot be viewed in a
vacuum but, rather, should be viewed in light of the entire
statement that was made to Barber at the time that he was
sentenced.

THE COURT: Mr. Barber, this month will con-
clude my 14th year in the Criminal Division. I have
a file cabinet of about 16,000 cases. Over that peri-
od of time listening to the cases going from prosti-
tution to retail theft to homicides, I’ve come to one
conclusion; you’re a terrorist.

I say that because in all of the cases where
there’s a homicide that I had, there’s an intended
victim. People go out there and they intend to kill
somebody in particular.

I’ve got 3,000 pages of transcript sitting behind
me on one case (indicating). There people were
executed, a guy in a wheelchair, the father and his
eight-year-old daughter.

The guy in the wheelchair, the two guys that
came into that restaurant intended to kill him. The
other two people, they were victims because they
were in the wrong spot at the wrong time.

But when you have a case like this, you don’t
even know the victims. They’re just out and you
happen to come upon them and you lay the devasta-
tion upon them and the impact upon their families.

I say you’re a terrorist because you terrorize
me. It could have been my sons. It could have been
my wife. It could have been the people that I work
with. You wouldn’t even know them. You wouldn’t
have known anything about them.

That’s what’s so terrible. They are innocent
victims. They didn’t ask to be a part of your life.
They didn’t ask to be involved in this accident.
They didn’t do anything to you.

Guilty Plea Transcript, pp. 17-19, lines 23-11.
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When this term is read in the context of the entire state-
ment, it is clear that this Court was doing nothing more than
to express to Barber the terrible tragedy that resulted when
he decided that he had the right to operate a motor vehicle
while he was intoxicated, thereby disregarding the rights of
everyone else on the road. Barber had never met any of his
victims, yet his decision to get behind the wheel of an auto-
mobile while he was impaired, effectively signed their
death warrants. It is a terrifying thought that someone may
die not knowing the individual who killed them or the rea-
son why they were killed. In this case, Barber’s unknown
and unintended victims died as a result of his belief that he
was entitled to drive an automobile while he was intoxicat-
ed. Compounding his intoxication was the manner in which
he drove that vehicle at a high rate of speed and through a
solid red light, thereby smashing into not one, but three sep-
arate motor vehicles. This Court, in making reference to the
fact that it believed that Barber was a terrorist, was
attempting to underscore the tragedy that had taken place
as a result of Barber’s drunken decision to drive a car. At no
time did this Court ever perceive that it had in any way been
prejudiced against Barber or that its impartiality could be
questioned as having a personal bias or animus toward
Barber. The statement to Barber was nothing more than an
observation as to the tragic consequences of his decision to
be a drunken driver.

Barber next suggests that his trial counsel was ineffective
for failing to protect his post-sentencing and appellate rights
and in failing to fully inform him of the nature of the plea
agreement which was being offered to him and subsequent-
ly accepted by him. These claims of the ineffectiveness of
counsel were properly raised in light of the Supreme Court’s
directive in the case of the Commonwealth v. Grant, 572 Pa.
48, 813 A.2d 726 (2002), mandating that all claims of ineffec-
tiveness are to be raised in the collateral post-conviction
relief proceeding and not a direct appeal.

The Sixth Amendment of the United States Constitution
and Article 1, Section 9 of the Pennsylvania Constitution,
guarantee a criminal defendant the right to effective repre-
sentation. The United States Supreme Court in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), recognized that the ineffectiveness of counsel
requires the granting of a new trial. The Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153, 527
A.2d 973 (1987), adopted the standard for performance set
forth in Strickland v. Washington, supra, and required that a
defendant claiming ineffectiveness of his counsel had to
prove a three-prong test, that being that the claim now being
asserted had some arguable merit, that his counsel had no
reasonable basis for his action or omission with respect to
that claim and, finally, that the defendant was prejudiced by
his counsel’s conduct. In reviewing a claim of ineffective-
ness it is well-settled that the law presumes that counsel was
effective and that the petitioner asserting the claim of inef-
fectiveness bears the burden of proving it. Commonwealth v.
Khalil, 806 A.2d 415 (Pa.Super. 2002). The burden of proof
imposed upon a petitioner asserting the claim of ineffective-
ness has been set forth in Commonwealth v. Kimball, 555 Pa.
299, 724 A.2d 326 (1999) as follows:

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-

ability that outcome of proceeding would have been
different.

Barber’s initial claim of the ineffectiveness of his counsel
is that his trial counsel did not file any post-sentencing
motions or a direct appeal to the Superior Court. At the time
of the hearing on his petition for post-conviction relief, both
Barber and his trial attorney, Michael Foglia, (hereinafter
referred to as “Foglia”), testified. Barber maintained that
following the imposition of sentence, he requested that
Foglia file a motion to modify his sentence of an appeal in the
hopes of getting a reduction in his sentence. Barber further
testified that Foglia indicated to him that since it was a nego-
tiated plea, there was no basis for an appeal and that he
would not waste his time or Barber’s money in attempting to
file a frivolous appeal. Foglia confirmed those statements
and further indicated that although Barber knew he was fac-
ing two mandatory sentences of three to six years, for each
vehicular homicide DUI-related, which the sentences of
incarceration had to be run consecutively,1 Barber still want-
ed to attempt to cap his exposure at the mandatory minimum
sentences of six to twelve years. Foglia further stated that
although he made numerous attempts to have the
Commonwealth reduce its plea offer, that the Assistant
District Attorney, Jennifer DiGiovanni, refused to go below
the ten to twenty year proposal. Foglia further testified that
he fully informed Barber that the plea agreement was a sen-
tence of ten to twenty years and not Barber’s request for six
to twelve years.

In explaining to Barber that any motion seeking a modifi-
cation of sentence or an appeal requesting a reduction of
sentence would be frivolous, Foglia was accurately explain-
ing the law to Barber. In Commonwealth v. Dalberto, 436
Pa.Super. 391, 648 A.2d 16, 19-20 (1994), the Court discussed
the difference of appellate review when there is an open plea
and a negotiated plea.

In Commonwealth v. Coles, 365 Pa.Super. 562, 530
A.2d 453 (1987), this court examined the conse-
quences of entering into a strictly negotiated plea
agreement. The appellee in Coles entered guilty
pleas to theft charges and, as part of the plea nego-
tiations, the Commonwealth recommended a sen-
tence of imprisonment of not less than two and one-
half years, less one day, to not more than five years,
less one day, each sentence to run concurrently.
The trial judge imposed the recommended sen-
tence. Appellee filed a motion to reconsider the
sentence and, following a hearing on the matter, the
trial court entered an order reducing appellee’s
sentence. The trial court denied the Common-
wealth’s motion to vacate the order and the
Commonwealth appealed. The issue presented to
this court was whether the trial court was prevent-
ed from modifying the sentence, since the sentence
was a result of plea bargaining negotiations.

Finding that the Commonwealth and the appellee
had bargained for a specific sentence, we decided
that the appellee had “attempted to strip the
Commonwealth of the ‘benefit of the bargain’ when
he petitioned the judge to unilaterally set aside the
bargain.” Id. at 568, 530 A.2d at 456.

This was an inappropriate proceeding as by negoti-
ating the sentence accepted by the court, the sen-
tence could not be altered in the absence of mistake,
misrepresentation or illegality. To hold otherwise
would make a sham of the negotiated plea process
and would give the defendant a second bite at his
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sentence, which we have frequently deplored in the
context of withdrawal of a guilty plea.

Id. Importantly, in discussing the appellee’s motion
to modify sentence, the court stated, where a plea
agreement is an open one as opposed to one for a
negotiated sentence, unquestionably, after sentenc-
ing the defendant can properly request reconsider-
ation as the court alone decided the sentence and
no bargain for a stated term, agreed upon by the
parties, is involved. Id. at 570, 530 A.2d at 457
(emphasis added).

Finding the order modifying the sentence to have
been in error, the court concluded that [i]f either
party to a negotiated plea agreement believed the
other side could, at any time following entry of sen-
tence, approach the judge and have the sentence
unilaterally altered, neither the Commonwealth
nor any defendant would be willing to enter into
such an agreement. Id. at 571, 530 A.2d at 458.

Shortly after Coles was decided, this court in
Commonwealth v. Becker, 383 Pa.Super. 553, 557
A.2d 390 (1989) suggested a similar approach to
negotiated guilty pleas in the context of challenges
to the discretionary aspects of sentencing. There,
appellant entered a guilty plea to a drunk driving
charge, and the trial court sentenced him to the
shortest sentence permissible under the mandatory
sentencing provisions of the Vehicle Code.
Appellant filed a motion to withdraw his guilty plea
and also sought modification of his sentence. On
appeal, this court found no basis for the withdraw-
al of the guilty plea. While indicating that a defen-
dant does not waive the right to appeal the legality
of sentence upon entry of a guilty plea, this court
expressed the following in a footnote:

Though it has often been stated casually that a per-
son who pleads guilty may only challenge the legal-
ity of sentence, this is not strictly true. A defendant,
who enters a guilty plea which does not involve a
plea bargain designating the sentence to be
imposed, cannot be said to have granted the sen-
tencing court carte blanche to impose a discrimina-
tory, vindictive or excessive sentence so long as the
legal limits are not exceeded. Obviously, the entry
of a guilty plea does not preclude a petition for
allowance of appeal of discretionary aspects of sen-
tence subsequently imposed. See [,] e.g. [,]
Commonwealth v. Sanchez, 372 Pa.Super. 369, 539
A.2d 840 (1988) (appeal of discretionary aspects of
sentence following entry of a guilty plea); Common-
wealth v. Krum, 367 Pa.Super. 511, 533 A.2d 134
(1987) (same). Becker, 383 Pa.Super. at 557 n. 1,
557 A.2d at 392 n. 1 (1989) (emphasis added).

More recently, in Commonwealth v. Reichle, 404
Pa.Super. 1, 589 A.2d 1140 (1991), it was determined
that the appellant had waived the right to appeal the
discretionary aspects of her sentence where the plea
agreement contained a negotiated sentence.
Appellant was charged with two counts of driving
under the influence of alcohol (DUI), and entered a
plea to one DUI count in exchange for the
Commonwealth’s agreement to nol pros the remain-
ing charge and recommend the mandatory minimum
sentence of 48 hours incarceration. The sentencing
court accepted the plea agreement and sentenced

appellant to 48 hours imprisonment and 50 hours of
community service. A motion to modify sentence was
filed and denied. On appeal, appellant challenged the
discretionary aspects of her sentence.

In deciding whether to allow appellant’s appeal, the
court initially pointed out that the Commonwealth
and Reichle had bargained for a particular sen-
tence, and that appellant received precisely what
she was promised under the terms of the agree-
ment. Id. at 3-4, 589 A.2d at 1141. Considering the
specific terms of the negotiated sentence, this court
pronounced, “Where the plea agreement contains a
negotiated sentence which is accepted and imposed
by the sentencing court, there is no authority to
permit a challenge to the discretionary aspects of
that sentence.” Id. (emphasis added). The court
went on to cite Coles, supra, for the proposition that
permitting a discretionary appeal following the
entry of a negotiated plea would make a sham of
the negotiated plea process. Ultimately, the court
dismissed the appeal.

Coles and Reichle clearly indicate that where there
are specific penalties outlined in the plea agree-
ment, an appeal from a discretionary sentence will
not stand. Consistent with this reasoning, the
Becker decision implies that where there have
been no sentencing restrictions in a plea agree-
ment, the entry of a guilty plea will not preclude a
challenge to the discretionary aspects of sentenc-
ing. Otherwise stated, the plea agreements in Coles
and Reichle represented “negotiated pleas,” while
Becker referred to an “open plea.”

In an open plea agreement, there is an agreement
as to the charges to be brought, but no agreement
at all to restrict the prosecution’s right to seek the
maximum sentences applicable to those charges.
At the other end of the negotiated plea agreement
continuum, a plea agreement may specify not only
the charges to be brought, but also the specific
penalties to be imposed. Commonwealth v. Porreca,
389 Pa.Super. 553, 560, 567 A.2d 1044, 1047 (1989),
rev’d on other grounds in 528 Pa. 46, 595 A.2d 23
(1991).FN4

FN4. The Pennsylvania Supreme Court in
Porreca determined that, since there was no
inquiry into whether the defendant’s plea was
induced by an unfulfilled promise or threat,
reversal was necessary so that the case could be
remanded for a new guilty plea colloquy. Thus,
the grounds for reversal did not affect the above
quoted language describing the plea bargain
continuum.

When a defendant enters a plea of guilty he forecloses all
challenges on an appeal except the voluntariness of his plea,
the jurisdiction of the Court and the legality of his sentence.
Commonwealth v. Alexander, 811 A.2d 1064 (Pa.Super. 2002).
Nevertheless an appellant may raise a challenge to the dis-
cretionary aspect of sentence if there is no agreement as to
that sentence. Commonwealth v. Becker, 383 Pa.Super. 553,
557 A.2d 30 (1989). However, if there is a negotiated plea
agreement which calls for a specific sentence, appellant is
precluded from challenging that sentence or seeking to mod-
ify it. Commonwealth v. Stewart, 867 A.2d 589 (Pa.Super.
2005). In Barber’s case he received a negotiated plea agree-
ment which envisioned a specific sentence of ten to twenty
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years for his plea of guilty to all of the charges filed against
him. Since he received a negotiated sentence, he was not
entitled to seek discretionary review of that sentence.
Commonwealth v. O’Malley, 957 A.2d 1265 (Pa.Super. 2008).
Since he was not entitled to seek review or modification of
his sentence, his counsel could not have been ineffective for
failing to file a motion seeking to modify his sentence or an
appeal from the imposition of sentence.

Barber’s final claim of error is that his counsel was inef-
fective in failing to communicate to him the terms of the
plea agreement for a period of incarceration of not less
than ten nor more than twenty years when he believed that
the plea agreement was for a period of incarceration of not
less than six nor more than twelve years. In reviewing the
record in the instant case, it is clear that the plea agree-
ment that was offered by the Commonwealth and accepted
by Barber, was a period of incarceration of not less than ten
nor more than twenty years. It is also abundantly clear that
Barber knew that he was facing two mandatory sentences
of three to six years for each homicide, which would have
caused an aggregate sentence of six to twelve years and he
wanted his counsel to negotiate a sentence of no more than
those mandatories. It is also abundantly clear from the tes-
timony of his counsel and the district attorney that the
Commonwealth did not change its position or ever suggest
that it would reduce its proposed offer and that fact was
communicated not only to Barber, but also to his mother.
The Commonwealth’s reasoning for maintaining a ten to
twenty year sentence was not only the two deaths that
resulted from this accident, but the serious and catastroph-
ic injuries suffered by two other passengers in the Shu car,
in addition to the critical injuries sustained by Barber’s
passenger.2

At the time of Barber’s plea, the district attorney placed
on the record the sentencing agreement that was reached.

MS. DIGIOVANNI: I have no further testimony.

We do have a sentencing agreement, if the Court
would accept it, for 10 to 20 years incarceration.

Guilty Plea Transcript, page 17, lines 13-17.

This Court imposed that sentence and advised Barber of his
post-sentencing rights and asked him if he had any questions
as to his sentence to which he responded, “No.” Both Foglia
and DiGiovanni agreed at the time of the hearing on
Barber’s petition for post-conviction relief that the only sen-
tencing agreement that was reached by the parties was for a
sentence of ten to twenty years.

Barber maintains that his counsel did not fully inform
him of the request for ten to twenty years yet even his testi-
mony at the hearing on his petition for post-conviction relief
underscores that that was the negotiated plea to which he
agreed. When asked whether or not he ever alleged in any of
his petitions for post-conviction relief that the true plea
agreement that was reached for six to twelve years, he indi-
cated that he did not. It is clear from a review of the record
that Barber understood what his sentence was to be and had
he agreed to a negotiated sentence of a period of incarcera-
tion of not less than ten nor more than twenty years.

The record in this case does not support Barber’s con-
tention nor would it support a motion to withdraw his guilty
plea since he could never meet the requirement of manifest
injustice. A defendant may seek to withdraw his plea after
sentencing only if he is able to demonstrate a showing of
prejudice that results in manifest injustice. Commonwealth
v. Persinger, 532 Pa. 317, 615 A.2d 1305 (1992). Manifest
injustice may be established if the plea was not tendered
knowingly, intelligently and voluntarily. Commonwealth v.

Hodges, 789 A.2d 764 (Pa.Super. 2002). Similarly, Barber
would not be able to withdraw his plea to a negotiated sen-
tence because he has been unable to demonstrate that he was
misinformed as to what the real sentence was.
Commonwealth v. Barbosa, 819 A.2d 81 (Pa.Super. 2003). As
with Barber’s other claims of error, this claim of the ineffec-
tiveness of his counsel is without merit.

BY THE COURT:
/s/Cashman, J.

Dated: May 27, 2009

1 §3735. Homicide by vehicle while driving under influence

(a) Offense defined.—Any person who unintentionally caus-
es the death of another person as the result of a violation of
section 3802 (relating to driving under influence of alcohol
or controlled substance) and who is convicted of violating
section 3802 is guilty of a felony of the second degree when
the violation is the cause of death and the sentencing court
shall order the person to serve a minimum term of imprison-
ment of not less than three years. A consecutive three-year
term of imprisonment shall be imposed for each victim
whose death is the result of the violation of section 3802.

(b) Applicability of sentencing guidelines.—The sentencing
guidelines promulgated by the Pennsylvania Commission on
Sentencing shall not supersede the mandatory penalty of this
section.
2 A sentence of six to twelve years would only take into con-
sideration the two deaths that resulted from this accident
and it is obvious that the district attorney wanted to make
sure that Barber was punished for the injuries he inflicted
upon the survivors of this crash.

Commonwealth of Pennsylvania v.
Carl Collins

Post-Conviction Relief Act—After-Discovered Evidence—
Credibility of Eyewitness

1. As a result of his Post-Conviction Relief Act Petition,
Defendant offered the testimony of a witness purportedly at
the murder scene. The witness testified that defendant was
not the shooter.

2. The court did not find the witness’s testimony credible.
The court based its assessment of credibility on the facts that
the witness could have come forward 11 years earlier, but
did not; that the witness was friends with defendant and they
could have discussed the testimony; and that the testimony
was amazingly consistent with the statement given to police
by defendant. In addition, the demeanor of the witness was
not credible.

(Lynn E. MacBeth)

Bill Jones for the Commonwealth.
John Fenner for Defendants.

Nos. CC9312112 and 9313464. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., June 10, 2009—The Defendant has

appealed from this Court’s Order of September 29, 2008 fol-
lowing remand which dismissed his June, 2003 and April
2006 Post-Conviction Relief Act Petitions. A review of the
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record reveals that the Defendant has failed to raise any
meritorious issues and, therefore, the Order must be
affirmed.

The Defendant was charged with Criminal Homicide,1

Possession of a Firearm Without a License,2 Robbery,3

Criminal Conspiracy4 and Aggravated Assault.5 Following a
jury trial held in February, 1994 before the Honorable Walter
Little, then of this Court, the Defendant was found guilty of
First-Degree Murder and all other counts. On May 17, 1994,
he was sentenced to a term of life imprisonment at the First-
Degree Murder count, plus an additional aggregate term of
15-43 years consecutive to the life sentence. Timely Post-
Sentence Motions were filed and denied on June 8, 1994. The
judgment of sentence was affirmed by the Superior Court on
May 15, 1996 and his subsequent Petition for Allowance of
Appeal was denied by the Pennsylvania Supreme Court on
October 31, 1996.

No action was taken until July 16, 1998, when the
Defendant sought leave to reinstate his post-conviction
rights nunc pro tunc. The Motion was granted and the
Defendant filed a pro se PCRA Petition on August 12, 1998.
Counsel was appointed to represent the Defendant, but a
Turner letter was filed and she was granted permission to
withdraw. After giving the appropriate notice, and reviewing
the Defendant’s response to that notice, Judge Little dis-
missed the Defendant’s PCRA Petition on January 17, 2001.
The Superior Court affirmed the dismissal on December 10,
2001 and the Defendant’s Petition for Allowance of Appeal
was denied on June 28, 2002.

On June 25, 2003, the Defendant filed a second pro se
PCRA Petition. For reasons unclear to this Court,6 counsel –
Scott Coffey, Esquire – was appointed to represent the
Defendant. However, after filing a Turner letter, counsel was
permitted to withdraw. On June 30, 2005, Judge Little gave
Notice of his Intent to Dismiss the Petition and the
Defendant responded to the proposed dismissal. However,
Judge Little never entered an Order dismissing the Petition.

Then, on September 16, 2005, the Defendant filed a third
pro se PCRA Petition alleging a claim of after-discovered
evidence in the form of a witness named Merrior Coleman.
By this time the case had been transferred to Judge Cheryl
Allen, also formerly of this Court. Again, for reasons
unknown to this Court, Judge Allen appointed counsel – Scott
Coffey, Esquire – to represent the Defendant. However,
because he had formerly represented the Defendant at a
prior stage of these proceedings, Attorney Coffey was per-
mitted to withdraw and the Defendant elected to proceed pro
se. On April 20, 2006, the Defendant filed an Amended
Petition again alleging a second after-discovered witness -
this time, Ronald Williams.

After giving the appropriate notice, Judge Allen denied
post-conviction relief on September 19, 2006. On appeal, the
Superior Court found that Judge Allen’s Order pertained
only to the September 16, 2005 Petition regarding Merrior
Coleman, and did not resolve the April 20, 2006 Petition
regarding Ronald Williams and so it remanded the case to
this Court for an evidentiary hearing.

The prescribed evidentiary hearing was held before this
Court on September 24 and 25, 2008. Following the hearing,
this Court denied the Defendant’s April 20, 2006 Amended
Petition regarding the after-discovered evidence of Ronald
Williams. This appeal followed.

The Defendant first argues that this Court erred in deny-
ing collateral relief when he “demonstrated with newly dis-
covered evidence that he was innocent.” However, a review
of the record reveals that the testimony of Mr. Williams was
not credible and did not establish the Defendant’s innocence.
Therefore, this claim must fail.

It is well-established that the “standard of review in
PCRA appeals is limited to determining whether the findings
of the PCRA Court are supported by the record and free
from legal error.” Commonwealth v. Johnson, 966 A.2d 523,
532 (Pa. 2009). “As a matter of law, resolving issues of cred-
ibility falls clearly within the province of the [PCRA] Court.”
Commonwealth v. Wallace, 500 A.2d 816, 819 (Pa.Super.
1985). See also Commonwealth v. Khalifah 852 A.2d 1238,
1240 (Pa.Super. 2004). “Where a PCRA Court’s credibility
determinations are supported by the record, they are bind-
ing on the reviewing court.” Commonwealth v. White, 734
A.2d 374, 387 (Pa. 1999).

At the evidentiary hearing, the Defendant presented the
testimony of the purported after-discovered witness, Ronald
Williams. The testimony given to this court by both the
Defendant and Mr. Williams was that the two were acquain-
tances from the Hill District in the 1990’s, but had not seen
each other since the night of the killing in question. One day
they happened upon each other in the block yard at SCI-
Fayette and began talking. The Defendant said he was in
prison for a “situation that happened up in Elmore”
(Evidentiary Hearing Transcript, p. 12). Purportedly, Mr.
Williams knew exactly which “situation” to which the
Defendant was referring and recalled immediately that the
Defendant was not the shooter. Then, for reasons of con-
science, he offered to write an Affidavit to this effect for the
Defendant.

It was this Court’s opinion, after having observed both the
Defendant and Mr. Williams, that this testimony was not
credible. As this Court explained at the conclusion of the
hearing:

THE COURT: I do, however, find that the evidence
in this case that I have heard is somewhat absurd
and bizarre to think that Mr. Williams could, good
citizen that he was, apparently, an eyewitness to a
murder, and he just never mentioned it to the
police. But then, 11 years later, saw someone who
he knew didn’t do it. And on that basis they struck
up a friendship.

They may not have been living in the same cell.
However, this Court knows how these work. And if
they wanted to spend time together and discuss
this, they had the opportunity to do so.

For the sake of argument, I would point out that Mr.
Williams’ testimony is amazingly consistent with
the statement given by Mr. Collins to Detective
Logan. And if you say that the taller man that Mr.
Williams was discussing was, in fact, Ian, then Mr.
Williams’ testimony is consistent with what Mr.
Collins told Detective Logan, leaving out the part
about getting the gun from the stash and so on.

(E.H.T. p. 91-2). Having heard the testimony and observed
the demeanor of the witnesses, it was this Court’s conclusion
that Mr. Williams’ statement was too coincidental, too consis-
tent and too rehearsed to be the least bit credible. This Court
was well within its discretion in according it no weight and
in subsequently denying post-conviction relief. This claim
must fail.

Next, the Defendant argues that this Court erred in refus-
ing to allow the testimony of Merrior Coleman and also in
allowing the use of the Defendant’s statement to police. Both
claims of error are meritless.

“The admissibility of evidence [at a PCRA hearing] is
vested in the sound discretion of the hearing court and an
appellate court may reverse only when there is an abuse of
that discretion.” Commonwealth v. Henry, 706 A.2d 313, 319
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(Pa. 1997).
At the evidentiary hearing, the Defendant attempted to

present the testimony of Merrior Coleman, the first “after-
discovered witness” who was the subject of the September
16, 2005 PCRA Petition. However, a careful review of the
record reveals that Judge Allen dismissed the September 16,
2005/Merrior Coleman Petition as untimely and the Superior
Court conceded the correctness of that ruling. (See Superior
Court Opinion of February 13, 2008 at FN7). Because the
Defendant failed to satisfy the timeliness requirements of
the Post-Conviction Relief Act with regard to the testimony
of Merrior Coleman, this Court’s refusal to permit the testi-
mony was proper and well within its discretion. This claim
must fail.

The Defendant also argues that this Court erred in per-
mitting the use of his post-arrest statement to police, which
he now alleges was taken in violation of his right to counsel.
However, the record reveals that the Sixth Amendment
claim is a meritless distraction – since the statement was
taken in the presence of his mother and following a signed
waiver of his right to counsel. (E.H.T. p. 16). During his
direct examination at the evidentiary hearing, the Defendant
testified that he was sitting on a bench somewhere away
from the scene and smoking marijuana when the shooting
occurred. (E.H.T., p. 6). On cross-examination, the
Commonwealth properly used the statement – in which he
placed himself at the scene of the shooting and identified the
shooter as Ian Grant – to impeach his testimony (and,
peripherally, that of Mr. Williams, who also said the
Defendant was sitting on a bench away from the scene of the
shooting). This Court did not err in permitting the
Commonwealth’s use of the statement and, therefore, this
claim must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of September 29, 2008 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: May 29, 2009

1 18 Pa.C.S.A. §2501 – CC 9312112
2 18 Pa.C.S.A. §6106(a) – CC 9313464
3 18 Pa.C.S.A. §3701(a)(1) – (2 counts) - CC 9313464
4 18 Pa.C.S.A. §903(a)(1) – CC 9313464
5 18 Pa.C.S.A. §2702(a) – CC 9313464
6 The Defendant not being entitled to appointed counsel for
second and subsequent PCRA Petitions, see Pa.R.Crim.Pro.
904(d)

Commonwealth of Pennsylvania v.
Michael McMillan

Self-Defense—Corpus Delicti Rule

1. The Commonwealth is not required to present evidence
to disprove the Defendant’s claim of self-defense, especially
when the only evidence supporting the claim is Defendant’s
self-serving statement.

2. The “closely related crimes exception” to the corpus
delicti rule permits the introduction of a defendant’s state-
ment relative to an offense when the corpus delicti of anoth-

er closely related offense is established.

(Rhoda Shear Neft)

Simquita Renetta Bridges for the Commonwealth.
Mathew Debbis for Defendant.

No. CC: 0006930-2007. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 5, 2009—This is a direct appeal where-

in the defendant, Michael McMillan, appeals from the judg-
ment of sentence of July 16, 2008. In this case, the defendant
was charged with criminal homicide, criminal attempted
homicide, aggravated assault, possession of a firearm by a
minor and robbery. After a jury trial, the defendant was con-
victed of all charges except the criminal attempted homi-
cide. The jury returned a verdict of second-degree murder
relative to the charge of criminal homicide. At the second-
degree murder conviction, the defendant was sentenced to a
mandatory term of prison of life without parole. This Court
imposed a sentence of not less than 10 years nor more than
20 years imprisonment at the robbery conviction. This Court
also imposed a sentence of not less than 10 years nor more
than 20 years at the aggravated assault conviction, concur-
rent to the robbery conviction. Relative to the conviction for
possession of a firearm by a minor, this Court imposed a sen-
tence of not less than two and one-half years nor more than
five years imprisonment.

Mr. McMillan filed a timely Notice of Appeal. He also
filed a timely Concise Statement Of Matters Complained Of
On Appeal raising a number of issues. The issues are
addressed below.

At trial, the following facts were adduced: Rachel Larue
testified that she was present in her residence on April 17,
2007. At that time, she became aware that the defendant was
also in her residence on an upstairs floor playing video
games with her son, Will Smoot, and another person she
knew as “Reese.”1 Upon learning that the defendant was in
the house, Ms. Larue went upstairs and advised the defen-
dant he had to leave.2 Ms. Larue escorted the defendant part-
ly out of her house and she then went into her bedroom.
Shortly after she entered her bedroom, she heard four or five
gunshots and the sound of scuffling. She was also able to
smell what she termed “gun smoke.” As she quickly moved
toward the upstairs room she observed the defendant run-
ning down her stairway, jumping between landings, carrying
what appeared to be a gray 9 millimeter handgun. Ms. Larue
observed Will lying on the floor suffering from an apparent
gunshot wound. She ran from the house and began to chase
the defendant. She was not able to catch him.

Jessica Stewart Logan, the girlfriend of Ms. Larue’s son,
testified. She testified that she was in the residence at the
time of the shooting. She testified that just prior to the shoot-
ing, she heard what sounded like a bunch of chairs being
moved around upstairs. She then heard what she believed to
be five or six gun shots coming from the direction of Will’s
room. She then observed the defendant run down the stairs
with a gun in his hand. She, along with Ms. Larue, ran to the
attic room and tended to Will, who was bleeding from his
nose and mouth. She observed Reese in the corner of the
room, also apparently suffering from a gunshot wound. Ms.
Logan then called 911. Will was pronounced dead at the
scene, a victim of homicide. He had been shot in the back of
his head. Reese was shot in the back.

Another witness, Krystal Hall, testified that just after the
shooting, she observed the defendant running down McClure
Street “like he was scared.” She observed him enter a resi-
dence on McClure Street. She then entered her residence.
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She remained in her residence with her friend, Belinda. A
short time later, the defendant came to her residence and
asked if he could stay there for a short time. He was wearing
different clothes than he was wearing when she observed him
running. According to Ms. Hall, the defendant appeared very
nervous. She asked him why he was nervous and he respond-
ed that he had tried to “come up off of some niggas.” Ms. Hall
testified that the phrase was street slang for trying to rob
somebody. The defendant then told Ms. Hall that he shot Will
in the head and shot Reese in the arm. When Ms. Hall went
outside to observe police helicopters hovering over the resi-
dence, the defendant locked her out of her house.

Officer Jeffrey Snyder of the Homestead Police
Department testified that he was the first officer to respond
to the scene of the shooting. He testified that he observed the
room where the shooting occurred. A substantial amount of
money, approximately $1,400, was scattered all over the
room. Shell casings were about the floor. The furniture in the
room was scattered.

Allegheny County detectives also responded to the scene.
After being advised that the defendant had entered a resi-
dence on McClure Street just after the shooting, the detec-
tives searched that residence. There they found boots with
blood stains, blue jeans, cell phones and a hair brush.
Forensic DNA testing was performed on some of this evi-
dence and Will Smoot’s DNA was found on the boots and
pants belonging to the defendant.

The defendant testified in his own defense. He testified
that on the date in question, he was at Will’s house playing
computer games with Will and Reese. He testified that he
had purchased crack cocaine from Will in the past. The
defendant testified that on April 17, 2007, after being at
Will’s residence for approximately three hours, he began to
have a conversation with Reese about Alexandra, Reese’s
girlfriend. According to the defendant, in the past, there had
been an incident in which Reese and the defendant
exchanged words over the defendant’s attempted contact
with Alexandra while she and Reese were dating. Some time
after the telephone conversation, the defendant testified he
met Reese on the streets. According to the defendant, at the
time of the meeting neither the defendant nor Reese appar-
ently recalled the prior conversation about Alexandra. They
became social acquaintances. On the date of the shooting,
the defendant testified that he and Reese met on the street.
Reese advised the defendant that he was going to Will’s
house to buy some “weed.” The two then went to Will’s
house together.

The defendant then testified that he went to Will’s resi-
dence where he smoked marijuana with Reese. The defen-
dant and Reese then went up to Will’s room in the attic
where they hung out and played computer games. At some
point, Ms. Larue came home and, after determining that the
defendant was in the residence, she asked him to leave. He
testified that he started to walk down the stairs to leave but
that he realized he forgot his cell phone. He then went back
upstairs. While upstairs, Will addressed the defendant about
concerns that the defendant had disrespected Will’s mother.
According to the defendant, Reese then began to ask the
defendant about Alexandra. The defendant testified that he
told Reese that he got Alexandra pregnant. The defendant
testified that as he began to walk away he heard a chair move
and then he was punched in the back of the head by Reese.
When he fell, a gun he had in his sweatshirt fell out of the
sweatshirt and slid across the floor. The defendant testified
Reese moved toward the gun. The defendant then recalled
that Reese was the person he had the discussion with earlier
about Alexandra. According to the defendant, Reese
grabbed the gun. Will told Reese to “chill.” Reese then

cocked the gun and pointed it at the defendant. The defen-
dant testified that he attempted to grab Reese’s arm to move
the gun from being pointed at him. According to the defen-
dant, the gun accidentally discharged and delivered the fatal
shot to Will. The defendant claimed that gun powder filled
his eyes and his eyes were burning but he was able to grab
his gun. Reese then took off running toward the entertain-
ment center. The defendant believed Reese was trying to
retrieve a gun. The defendant then fired his gun at Reese,
hitting him in his left lower back. Reese shot his gun but
missed the defendant. The defendant shot again, this time
grazing Reese across the chest and arm. The defendant was
able to grab Reese’s gun. He checked on Will and fled the
scene with both guns. He admitted that he fled the scene, hid
the guns, and went to a residence to change his clothes. He
also admitted that he made telephone calls to a person in an
effort to help him flee.

Mr. McMillan first challenges the sufficiency of the evi-
dence relative to his convictions for second-degree murder.
The defendant does not claim that the Commonwealth failed
to present sufficient evidence to satisfy each element of this
offense. Rather, the defendant alleges that the
Commonwealth’s evidence was insufficient because it failed
to pre-sent evidence sufficient to disprove the defendant’s
claim of self-defense.

It is axiomatic that the use of force against a person is jus-
tified when a person believes that such force is immediately
necessary for the purpose of protecting himself against the
use of unlawful force by the other person. When a defendant
raises the issue of self-defense, the Commonwealth bears the
burden to disprove such a defense beyond a reasonable
doubt. See Commonwealth v. Samuel, 527 Pa. 298, 303, 590
A.2d 1245, 1247 (1991); Commonwealth v. Upsher, 497 Pa.
621, 624, 444 A.2d 90, 91 (1982). While there is no burden on
a defendant to prove the claim, before the defense is proper-
ly at issue at trial, there must be some evidence, from what-
ever source, to justify a finding of self-defense.
Commonwealth v. Black, 474 Pa. 47, 53, 376 A.2d 627, 630
(1977). If there is any evidence that will support the claim,
then the issue is properly before the fact-finder.
Commonwealth v. Mayfield, 401 Pa.Super. 560, 564, 585 A.2d
1069, 1071 (1991).

In this case, the only evidence suggesting that the defen-
dant acted in self-defense was the self-serving statement of
the defendant himself. “Although the Commonwealth is
required to disprove a claim of self-defense arising from any
source beyond a reasonable doubt, a jury is not required to
believe the testimony of the defendant who raises the claim.”
Commonwealth v. Bullock, 948 A.2d 818, 825 (Pa.Super.
2008); Commonwealth v. Carbone, 524 Pa. 551, 562, 574 A.2d
584, 589 (1990). The jury was free to reject the defendant’s
testimony as incredible, which it apparently did in this case.
Accordingly, Defendant’s assertion the evidence was insuffi-
cient to sustain his convictions is without merit. Moreover,
undercutting the defendant’s version that he was attempting
to defend himself at the time of the shooting are the facts that
the defendant fled and attempted to conceal himself after the
shooting. Flight and concealment may be considered by a
jury as evidence of guilt. Commonwealth v. Harvey, 514 Pa.
531, 538-39, 526 A.2d 330, 334 (1987) (noting that flight and
concealment constitute evidence of consciousness of guilt).
The jury was free to reject the defendant’s testimony and
consider all of the evidence adduced in this trial that the
defendant shot Will, that he did so in the course of trying to
rob Will and that he fled the scene in an effort to conceal him-
self as proof beyond a reasonable doubt that the defendant
did not act in self-defense. This claim of error fails.

The defendant next claims that admission of his state-
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ments that he tried to rob Will and Reese was in violation of
the corpus delicti rule. In Commonwealth v. Taylor, 574 Pa.
390, 395; 831 A.2d 587, 590-91 (Pa. 2003), the Supreme Court
explained

It is beyond cavil that, in this Commonwealth, “a
confession is not evidence in the absence of proof
of the corpus delicti…. When the Commonwealth
has given sufficient evidence of the corpus delicti
to entitle the case to go to the jury, it is competent
to show a confession made by the prisoner connect-
ing him with the crime.” Gray v. Commonwealth,
101 Pa. 380, 386, 30 Pitts. Leg. J. 185 (Pa. 1882). See
Commonwealth v. Smallwood, 497 Pa. 476, 442
A.2d 222, 225 (Pa. 1982) (extending rule to admis-
sions and statements of the accused; not limited to
formal confessions). “Corpus delicti” means, liter-
ally, “the body of a crime.” Black’s Law Dictionary,
344 (6th ed. 1990). The “corpus delicti consists of
the occurrence of a loss or injury resulting from
some person’s criminal conduct.” Commonwealth
v. McMullen, 545 Pa. 361, 681 A.2d 717, 721 (Pa.
1996). The corpus delicti rule requires the
Commonwealth to present evidence that: (1) a loss
has occurred; and (2) the loss occurred as a result
of a criminal agency. Commonwealth v. May, 451
Pa. 31, 301 A.2d 368, 369 (Pa. 1973). Only then can
“the Commonwealth…rely upon statements and
declarations of the accused” to prove that the
accused was, in fact, the criminal agent responsible
for the loss. Id. “The grounds on which the rule
rests are the hasty and unguarded character [that]
is often attached to confessions and admissions and
the consequent danger of a conviction where no
crime has in fact been committed.” Commonwealth
v. Turza, 340 Pa. 128, 16 A.2d 401, 404 (Pa. 1940).

In Commonwealth v. Ware, 459 Pa. 334, 329 A.2d
258 (Pa. 1974), we explained that the corpus delicti
rule should not be viewed as a condition precedent
to the admissibility of the statements or confessions
of the accused. Id. at 274, n.41. Rather, the rule
seeks to ensure that the Commonwealth has estab-
lished the occurrence of a crime before introducing
the statements or confessions of the accused to
demonstrate that the accused committed the crime.
The rule was adopted “to avoid the injustice of a
conviction where no crime exists…. The fact that a
crime has been committed by someone must be
shown before a confession will be received.”
Commonwealth v. Leslie, 424 Pa. 331, 227 A.2d 900,
904 (Pa. 1967) (internal citations omitted) (a minor
defendant confessed to having committed arson,
but the Fire Marshal could not support his suspi-
cion that the fire was of an incendiary origin;
accordingly, this Court overturned the conviction).

Over the years, however, the Supreme Court has adopted
the “closely related crimes exception” to the corpus delicti
rule. This rule permits the introduction of a defendant’s
statement relative to an offense when the corpus delicti of
another closely related offense is established.
Commonwealth v. Bardo, 551 Pa. 140, 709 A.2d 871 (Pa.
1998), cert. denied, 525 U.S. 936, 142 L.Ed.2d 289, 119 S.Ct.
350 (1998). That exception provides that “[u]nder those cir-
cumstances where the relationship between the crimes is
sufficiently close so that the introduction of the statement
will not violate the purpose underlying the corpus delicti
rule, the statement of the accused will be admissible as to

all the crimes charged.” Id. Accord Commonwealth v.
Jacobs, 556 Pa. 138, 727 A.2d 545 (Pa. 1999), habeas corpus
conditionally granted on other grounds, 129 F.Supp.2d 390
(M.D. Pa. 2001) (quoting and applying the test as articulat-
ed in Bardo).

In this case, the defendant’s statements concerning the
robbery were admissible under the “closely related crimes
exception” to the corpus delicti rule. The Commonwealth
proved the corpus delicti of the closely related offenses of
criminal attempted homicide (possibly criminal homicide)
and aggravated assault prior to the admission of the defen-
dant’s statement. Prior to the admission of the statement, the
jury had been apprised of the circumstances of the shooting,
namely that shots were fired, the defendant fled holding a
gun and Will and Reese were shot and seriously injured. The
relationship between the criminal attempted homicide and
aggravated assault and the robbery is markedly close. The
introduction of the statement did not violate the purpose
underlying the corpus delicti rule, the statement was, there-
fore, admissible as to the robbery charge.

The defendant next asserts that the evidence was insuffi-
cient to convict him of robbery. The test for sufficiency is
whether viewing the evidence, and all reasonable inferences
therefrom, in the light most favorable to the Commonwealth,
the fact-finder reasonably could have determined that all the
elements of the crime were established beyond a reasonable
doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750,
753 (2005); Commonwealth v. Mackert, 781 A.2d 178, 186
(Pa.Super. 2001). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt
are to be resolved by the fact-finder unless the evidence was
so weak and inconclusive that, as a matter of law, no proba-
bility of fact may be drawn from the evidence. Id. Credibility
determinations must be given great deference. The trier of
fact while passing upon the credibility of witnesses and the
weight of the evidence produced, is free to believe all, part
or none of the evidence. See Commonwealth v. O’Bryon, 820
A.2d 1287, 1290 (Pa.Super. 2003).

The robbery statute provides, in relevant part:

(1) A person is guilty of robbery if, in the course of
committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts
him in fear of immediate serious bodily injury;

(iii) commits or threatens immediately to com-
mit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or
threatens another with or intentionally puts him
in fear of immediate bodily injury; or

(v) physically takes or removes property from
the person of another by force however slight.

(2) An act shall be deemed “in the course of com-
mitting a theft” if it occurs in an attempt to commit
theft or in flight after the attempt or commission.
18 Pa.C.S.A. § 3701.

A review of the record reflects that the evidence in this
case was sufficient to convict Mr. McMillan of robbery. Trial
testimony included the testimony of Ms. Hall who testified
that just after the shooting the defendant told her that he had
just “come up off of some niggas.” According to the trial tes-
timony, this phrase meant that the defendant attempted to
rob Will and Reese. Moreover, both of the victims of the rob-
bery were shot. Will was fatally shot. Money and furniture
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were scattered all over the room where the shooting took
place. This evidence was clearly sufficient to convict the
defendant of robbery.

The defendant next challenges this Court’s granting the
Commonwealth’s motion to amend the Information to
include the robbery charge. Pennsylvania Rule of Criminal
Procedure 564 states:

The court may allow an information to be amended
when there is a defect in form, the description of
the offense(s), the description of any person or any
property, or the date charged, provided the infor-
mation as amended does not charge an additional
or different offense. Upon amendment, the court
may grant such postponement of trial or other
relief as necessary in the interests of justice.

The purpose of Rule 564 “is to ensure that a defendant is
fully apprised of the charges and to avoid prejudice by pro-
hibiting the last minute addition of alleged criminal acts of
which the defendant is uninformed.” Commonwealth v.
Sinclair, 897 A.2d 1218, 1221 (Pa.Super. 2006);
Commonwealth v. Duda, 2003 Pa.Super. 315, 831 A.2d 728,
732 (Pa.Super. 2003); Commonwealth v. Bricker, 882 A.2d
1008, 1019 (Pa.Super. 2005) (quoting Commonwealth v.
Davalos, 2001 Pa.Super. 197, 779 A.2d 1190, 1194 (Pa.Super.
2001)). The test to be applied is:

Whether the crimes specified in the original indict-
ment or information involve the same basic ele-
ments and evolved out of the same factual situation
as the crimes specified in the amended indictment
or information. If so, then the defendant is deemed
to have been placed on notice regarding his alleged
criminal conduct. If, however, the amended provi-
sion alleges a different set of events, or the ele-
ments or defenses to the amended crime are mate-
rially different from the elements or defenses to
the crime originally charged, such that the defen-
dant would be prejudiced by the change, then the
amendment is not permitted.

Davalos, 779 A.2d at 1194.
Just prior to trial, the Commonwealth sought to amend

the Information to include the charge of robbery. This Court
granted the Commonwealth’s motion and permitted the
amendment because the additional charge of robbery
involved the same basic elements of the crimes already
charged (aggravated assault and criminal homicide, second-
degree murder) and the defendant could not demonstrate
prejudice as a result of the amendment. The defendant had
been provided with discovery approximately two months
before trial containing information that the defendant tried
to rob the victims in this case and that the Commonwealth
was pursuing a conviction for second-degree murder as a
result of a killing committed during the commission of a rob-
bery. The only reason the Commonwealth sought the amend-
ment was because the Assistant District Attorney realized on
the date of trial that robbery had not been charged in this
case. She believed that it had been charged. As the Assistant
District Attorney pointed out during argument on the
motion, “[e]verything in the discovery has always indicated
that it was an idea of a robbery taking place and then a shoot-
ing occurred. And there is nothing new that we are adding in
terms of facts that the defense is not already aware of.” The
amendment did not involve any new facts that were not
already part of the Commonwealth’s case. Importantly,
defense counsel candidly admitted that it would have been
“ludicrous” to argue that it would have been impossible to
defend the charge of robbery on the date of trial.

Accordingly, there was no error in granting the
Commonwealth’s motion to amend.

The defendant finally challenges this Court’s refusal to
provide a voluntary manslaughter instruction to the jury. An
“unreasonable belief” manslaughter charge shall be given
only when requested by the defendant, where the offense has
been made an issue in the case, and the trial evidence rea-
sonably would support such a verdict. Commonwealth v.
Patton, 936 A.2d 1170, 1177 (Pa.Super. 2007) see also
Commonwealth v. Robinson, 554 Pa. 293, 721 A.2d 344, 353
(Pa. 1999) (citing Commonwealth v. Browdie, 543 Pa. 337,
671 A.2d 668, 674 (Pa. 1996); Commonwealth v. Williams, 537
Pa. 1, 640 A.2d 1251 (Pa. 1994)) Commonwealth v. White, 490
Pa. 179, 415 A.2d 399 (1980) (involuntary manslaughter);
Commonwealth v. Williams, 490 Pa. 187, 415 A.2d 403 (1980)
(involuntary manslaughter). A defendant is not entitled to a
jury instruction that has no basis in the evidence presented
at trial. See Commonwealth v. Carter, 502 Pa. 433, 466 A.2d
1328 (Pa. 1983) (defendant not entitled to unreasonable
belief voluntary manslaughter instruction where no evi-
dence supported such charge).

In order to obtain a verdict of voluntary manslaughter,
the Commonwealth has the burden of proving beyond a rea-
sonable doubt that a homicide was not a justifiable act of
self-defense. Commonwealth v. White, 492 Pa. 489, 491, 424
A.2d 1296 (1981); Commonwealth v. Walley, 466 Pa. 363,
353 A.2d 396 (1976). A killing which occurs because a defen-
dant mistakenly believes that he or she is justified in taking
such action constitutes voluntary manslaughter. See 18
Pa.C.S.A. § 2503(b); Commonwealth v. Cain, 484 Pa. 240, 398
A.2d 1359 (1979); Commonwealth v. Nau, 473 Pa. 1, 373 A.2d
449 (1977). The crime of voluntary manslaughter is codified
at 18 Pa.C.S. §2503, which provides in relevant part:

(a) General rule.—A person who kills an individual
without lawful justification commits voluntary
manslaughter if at the time of the killing he is act-
ing under a sudden and intense passion resulting
from serious provocation by: 

(1) the individual killed; or

(2) another whom the actor endeavors to kill, but he
negligently or accidentally causes the death of the
individual killed.

(b) Unreasonable belief killing justifiable.—A per-
son who intentionally or knowingly kills an indi-
vidual commits voluntary manslaughter if at the
time of the killing he believes the circumstances to
be such that, if they existed, would justify the
killing under Chapter 5 of this title (relating to
general principles of justification), but his belief is
unreasonable.

In this case, the defendant could not, even by his own tes-
timony, meet this standard. The defendant testified at trial
that he grabbed Reese’s arm to prevent him from pointing
the gun at the defendant. He testified that he gun accidental-
ly discharged and shot Will. Voluntary manslaughter
requires a killing to be intentional or knowing. Moreover,
critical to this case is that Will, not Reese, was shot by the
defendant. The defendant could not claim that he shot Will to
prevent Will from using similar force on him. Will posed no
threat whatsoever to the defendant. Similar evidence has
warranted a denial of an “unreasonable belief” voluntary
manslaughter charge. See Patton, 936 A.2d 1170 (denial of
voluntary manslaughter charge was appropriate upon defen-
dant’s claim of accidental shooting); Carter, 466 A.2d 1328
(instruction not warranted where defendant testified that he
accidentally shot the victim as they were wrestling for con-
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trol of the defendant’s gun following a verbal altercation.)
Because the defendant’s own testimony indicated that the
shooting was accidental and because the defendant shot and
killed someone who was no threat to him, the jury should not
have been charged on voluntary manslaughter.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 “Reese” has been identified as James Maurice Jones.
2 Ms. Larue testified that due to a prior incident when the
defendant showed Ms. Larue a gun while in her residence,
she decided that the defendant was no longer permitted to be
in her residence.

Commonwealth of Pennsylvania v.
Maurice Miles a/k/a Robert Turner

Sufficiency of Evidence

1. Defendant, a jitney driver, was stopped in a routine
traffic stop in which the police found a gun under the dri-
ver’s seat of the car.

2. Evidence adduced at trial showed that the gun was
operable, Defendant did not have a license to carry a gun,
the weapon was found close to Defendant, and Defendant
had the power to exercise control over the gun.

3. Despite Defendant’s testimony that illegal items are
often left in his jitney by passengers, there was sufficient
evidence to convict Defendant of violating the Uniform
Firearms Act.

(Rhoda Shear Neft)

Christopher Mark Stone for the Commonwealth.
Michelle Louise Collins for Defendant.

No. CC: 200617372. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 5, 2009—This is a direct appeal where-

in the defendant, Maurice Miles a/k/a Robert Turner,
appeals from the judgment of sentence of December 10,
2008. He was convicted after a jury trial of a violation of the
Uniform Firearms Act, specifically possessing a firearm
without a license and one count of violating the vehicle code
for failing to use the proper turning signals. This Court sen-
tenced the defendant to a term of 12 months’ probation. On
February 17, 2009, the defendant filed a timely Notice of
Appeal. On May 7, 2009, the defendant filed a timely Concise
Statement of Errors Complained of on Appeal raising the fol-
lowing issues:

Whether the evidence was sufficient beyond a rea-
sonable doubt to convict Mr. Miles on the charge of
Firearms Not to be Carried Without a License when
the evidence failed to prove that Mr. Miles had
actual or constructive possession of the gun?

Whether the verdict was against the weight of the
evidence when the incident took place in a high-
crime area in which guns were prevalent, Mr. Miles
was a jitney driver who had multiple jitney fares on
the night in question, a jitney fare/passenger was in

the car at the time of the incident, Mr. Miles did not
check his car for mislaid/forgotten belongings after
each jitney fare on the night in question, Mr. Miles
has previously found mislaid/forgotten belongings,
including weapons in his car during his 15 years as
a jitney driver, and although Mr. Miles had never
owned or possessed a gun, he could lawfully do so?

During the trial of this case, the following credible facts
were adduced: Officer Michael Saldutte of the City of
Pittsburgh Bureau of Police participated in a traffic stop on
Frankstown Avenue in the City of Pittsburgh at approxi-
mately 2:30 a.m. on October 5, 2006. Officer Saldutte, along
with Officer Killmeyer approached the driver’s side of the
vehicle and observed two male occupants in the vehicle.
Neither of the occupants was in the rear seat of the vehicle.
Both the driver and passenger held their hands up through
their respective windows of the vehicle. The defendant,
Robert Turner, was identified as the driver of the vehicle.
Officer Saldutte testified that he was standing near the rear
driver’s side door and he observed a handgun sticking out
from under the driver’s seat. Officer Ewing testified that he
responded to the scene and he also observed the gun under
the defendant’s seat. After he observed the gun, he yelled
“gun” and both the defendant and the passenger were
removed from the vehicle and placed in handcuffs. The
handgun was then seized. It was subsequently sent to the
crime laboratory for testing and the handgun was deter-
mined to be in operating condition. Additional evidence was
adduced that the defendant was not licensed to carry a
firearm in the Commonwealth of Pennsylvania.

The defendant testified that he was acting as a jitney on
the date in question.1 The defendant testified that just before
he was pulled over by the police, an unknown person asked
him for a ride. The defendant claimed that his customer
never knocked on his door but that he just got in the defen-
dant’s vehicle. According to the defendant, the police began
following him as soon as the customer got into the vehicle.
The defendant didn’t know the customer and had never seen
him before. The defendant claimed that the customer got
into the front passenger seat and at some point the passen-
ger lifted his arm. As soon as the passenger did this, the
police activated their sirens and effectuated the traffic stop.
The defendant testified that he was blind in one eye, had
glaucoma in the other eye and was trying to watch the road
so he was unable to observe whether the customer had any-
thing in his hand. The defendant also testified that other jit-
neys had used his vehicle in the past. He also testified that
he did not own a gun. He testified that he did not know there
was a gun in the back seat of his vehicle. He testified that he
checks his car every morning to make sure there’s nothing in
it. He did not have an opportunity to check the vehicle on the
date in question. He testified that he had found illegal items
in the car before that were placed there by other people.
After deliberations, the jury found the defendant guilty of
possessing the firearm without a license.

The defendant challenges the sufficiency of the evidence
relative to his conviction for possessing a firearm without a
license. The test for sufficiency is whether viewing the evi-
dence, and all reasonable inferences therefrom, in the light
most favorable to the Commonwealth, the fact-finder reason-
ably could have determined that all the elements of the
crime were established beyond a reasonable doubt.
Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753
(2005); Commonwealth v. Mackert, 781 A.2d 178, 186
(Pa.Super. 2001). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt
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are to be resolved by the fact-finder unless the evidence was
so weak and inconclusive that, as a matter of law, no proba-
bility of fact may be drawn from the evidence. Id. Credibility
determinations must be given great deference. The trier of
fact while passing upon the credibility of witnesses and the
weight of the evidence produced, is free to believe all, part
or none of the evidence. See Commonwealth v. O’Bryon, 2003
Pa.Super. 139, 820 A.2d 1287, 1290 (Pa.Super. 2003).

The defendant challenges his conviction for violating the
Uniform Firearms Act. His challenge to the sufficiency of
the evidence only relates to whether the Commonwealth pre-
sented sufficient evidence that the defendant had actual or
constructive possession of the gun. The crime of carrying a
firearm without a license is set forth in 18 Pa. C.S. §6106(a),
which states:

Any person who carries a firearm in any vehicle or
any person who carries a firearm on or about his
person, except in his place of abode or fixed place
of business, without a valid and lawfully issued
license under this Chapter commits a felony of the
third degree.

To prove possession of a firearm, the Commonwealth
must establish that an individual either had actual physical
possession of the weapon or had the power of control over
the weapon with the intention to exercise that control. In Re
R.N. Jr., 951 A.2d 363, 370 (Pa.Super. 2008) citing
Commonwealth v. Carter, 304 Pa.Super. 142, 450 A.2d 142,
144 (Pa.Super. 1982). Moreover, possession may be proven
by circumstantial evidence. Id.

As set forth above, the jury heard evidence that the gun
was found under the driver’s seat of the defendant’s vehicle
while the defendant was driving the vehicle. Although the
gun was not found on defendant’s person, the gun was found
directly under the defendant in the defendant’s vehicle. At a
minimum, the evidence adduced at trial was sufficient to cir-
cumstantially demonstrate that the defendant had the power
to control the weapon and that he had the intention to exer-
cise that control. There were no persons in the back seat of
the vehicle at the time the gun was found. This Court
believes that evidence is sufficient to convict the defendant
of a violation of the Uniform Firearms Act.

The defendant next claims that this Court’s verdict was
contrary to the weight of the evidence. As forth in Criswell v.
King, 834 A.2d 505; 512. (Pa. 2003)

Given the primary role of the jury in determining
questions of credibility and evidentiary weight, the
settled but extraordinary power vested in trial
judges to upset a jury verdict on grounds of evi-
dentiary weight is very narrowly circumscribed. A
new trial is warranted on weight of the evidence
grounds only in truly extraordinary circum-
stances, i.e., when the jury’s verdict is so contrary
to the evidence that it shocks one’s sense of justice
and the award of a new trial is imperative so that
right may be given another opportunity to prevail.
The only trial entity capable of vindicating a claim
that the jury’s verdict was contrary to the weight
of the evidence claim is the trial judge—decidedly
not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d
698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410,
648 A.2d 1177, 1189 (Pa. 1994)). Although Criswell spoke in
terms of a jury verdict, there is no distinction relative to a
non-jury verdict.

The initial determination regarding the weight of the evi-
dence is for the fact-finder, in this case, this Court.

Commonwealth v. Jarowecki, 923 A.2d 425, 433 (Pa.Super.
2007). This trier of fact was free to believe all, some or none
of the evidence. Id. A verdict should only be reversed based on
a weight claim if that verdict was so contrary to the evidence
as to shock one’s sense of justice. Id. See also Commonwealth
v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007).

The defendant alleges a number of facts demonstrating
that the weight of the evidence mandates that the verdict
should be overturned. The evidence alleged by the defen-
dant, i.e., the fact that the incident occurred in a high-crime
area in which guns were prevalent, that the defendant was a
jitney driver who had multiple jitney fares on the night in
question, that a jitney fare/passenger was in the car at the
time of the incident, that the defendant did not check his car
for mislaid/forgotten belongings after each jitney fare on the
night in question, that the defendant has previously found
mislaid/forgotten belongings, including weapons, in his car
during his 15 years as a jitney driver, and that the defendant
had never owned or possessed a gun and, if he did, he could
lawfully do so was evidence that the trier of fact was free to
reject in arriving at its verdict. The jury was in a position to
evaluate the defendant’s credibility during his testimony.
Based on the verdict, the jury apparently rejected the defen-
dant’s testimony and it was well within its province to do so.
As set forth above, there was sufficient credible evidence to
convict the defendant of the crime charged and the verdict
was not shocking to this Court’s sense of justice. Accordingly,
this claim fails.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 As explained by the defendant, a jitney is similar to a taxi
service.
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JD & RM, Inc. v.
Commonwealth of Pennsylvania, et al.

Forfeiture Act—Purchase/Sales Agreement—Right of First Refusal

1. The property at 1937 Babcock Boulevard had been for-
feited by Order of Court dated July 22, 2008, which the
owner, Nauman, did not contest.

2. JD & RM filed civil suit against the Commonwealth
based on its two contracts regarding the property–a Lease
Agreement and a Purchase/Sales Agreement–which Sales
Agreement was for the business, defined as the liquor
license, equipment, list of suppliers and goodwill, but not the
real estate, as a result of which the Commonwealth Court
ordered immediate repossession of the property by JD & RM.

3. Section 6208 of the Forfeiture Act does not permit JD &
RM to remain in possession of the property as a tenant since
it only applies to third-party creditors who have a valid lien
on the property and whose ownership interests are protected.

4. The right of first refusal in the Lease Agreement of JD
& RM was never triggered since the forfeiture proceeding
could not be construed as an offer to purchase the property.

5. After Nauman’s interest in the property was extinguished
by the forfeiture, he could not sell what he no longer owned.

6. JD & RM were not the innocent owners of real estate to
whom Section 6802(k) provides relief so their arguments
were meritless.

(Carol Sikov Gross)

Louis P. Vitti for Plaintiff.
Andrea F. McKenna for the Commonwealth.

No. CC20050004349. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Rangos, J., May 21, 2009—On February 25, 2005, the

owner of the above-captioned property, William Nauman,
was arrested for violations of the Controlled Substance,
Drug, Device and Cosmetic Act. 35 P.S. §780-102 (2000) He
was also served personally with a seizure order, dated
December 8, 2004, on that day. March 9, 2005, a Petition for
Forfeiture was filed on the above-captioned property. The
Petition was served on Nauman’s counsel on April 8, 2005.
Subsequently, on April 25, 2005, Appellant entered into two
contracts regarding the property, a Lease Agreement and a
Purchase/Sales Agreement. The Sales Agreement was for
the business, defined as the liquor license, equipment, list of
suppliers and goodwill. Importantly, sale of the real estate
itself was not a part of the Sales Agreement. Appellant con-
tends that §6208 of the Forfeiture Act permits it to remain in
possession of the property as tenant. We hold that it does not.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises eleven separate issues complained of on

appeal, many of which can be consolidated. Appellant general-
ly complains about the fairness of the decision and the adequa-
cy or the record. This Court shall address each issue in turn.

DISCUSSION
42 Pa.C.S.A. §6802 (k) states as follows:

(k) Court-ordered release of property.—If a person
claiming the ownership of or right of possession to
or claiming to be the holder of a chattel mortgage
or contract of conditional sale upon the property,
the disposition of which is provided for in this sec-
tion, prior to the sale presents a petition to the
court alleging over the property lawful ownership,

right of possession, a lien or reservation of title and
if, upon public hearing, due notice of which having
been given to the Attorney General or the district
attorney, the claimant shall prove by competent
evidence to the satisfaction of the court that the
property was lawfully acquired, possessed and
used by him or, it appearing that the property was
unlawfully used by a person other than the
claimant, that the unlawful use was without the
claimant’s knowledge or consent, then the court
may order the property returned or delivered to
the claimant. Such absence of knowledge or con-
sent must be reasonable under the circumstances
presented. Otherwise, it shall he retained for offi-
cial use or sold in accordance with section 6801(e)
or 6801.1(f).

Untangling the procedural history of this case will hope-
fully shed some light on the issues now being presented for
consideration. On December 15, 2008, a hearing was held
before the Honorable Edward J. Borkowski to determine
whether JD & RM, Inc. could continue to occupy the premis-
es of 1937 Babcock Boulevard. The property had been previ-
ously forfeited by Order of Court dated July 22, 2008. The
owner of the property, James Nauman, did not contest the
forfeiture. JD & RM responded to the forfeiture by filing a
civil suit against the Commonwealth, the result of which was
that Commonwealth Court ordered immediate repossession
of the property by JD & RM, and remanded to this Court on
the issue of relief under §6802 (k).

This Court must consider first whether or not §6802(k)
applies to JD & RM. Brown v. Commonwealth, 940 A.2d 610
(Pa.Cmwlth. 2008) held that 6802(k) only applies to third
party creditors who have a valid lien on the property and
whose rights are protected under §680l(a)(6)(iii). Tenants are
not third party creditors with a valid lien on the property.
Tenants have no ownership interest in the property they rent.

Appellant argues that provisions in the Lease, particular-
ly a right of first refusal, establish it as a third party credi-
tor. The relevant provision in the Lease, by its terms, applies
when the owner receives an offer to purchase the building
from a third party. It does not pertain to the land itself, only
the structure sitting thereon. Furthermore, no offer was
made to purchase the building. A forfeiture proceeding can-
not be construed as an offer to purchase, therefore, the
Lease provision was never triggered. Regardless, the provi-
sion could not be triggered once the owner consented to the
forfeiture of the property. After forfeiture, Nauman’s inter-
est in the property is extinguished, and he cannot sell that to
which he no longer holds legal title.

Furthermore, the Sales Agreement, dated April 25, 2005,
between Nauman and JD & RM is for the liquor license,
business inventory, equipment, customer lists and goodwill.
The Sales Agreement does not cover the land or the building
at 1937 Babcock Boulevard. Even if the Sales Agreement did
purport to transfer the structure on the property, it would be
invalid as Nauman entered into the Sales Agreement after a
forfeiture petition was filed on March 9, 2005. Also, the Sales
Agreement was contingent upon the transfer of the liquor
license, which never happened. The license was made inac-
tive on May 31, 2005 and revoked effective November 13,
2006. Any arguments that the April 25, 2005 Sales
Agreement entitles Appellant to relief under §6802(k) are
completely meritless. Appellant is not the innocent owners
of real estate to whom §6802(k) provides relief.

Turning to Appellant’s arguments regarding the suffi-
ciency of the record, the test for a sufficiency of the evidence
claim is well settled:
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[W]hether, viewing the evidence in the light most
favorable to the Commonwealth as verdict winner
and drawing all proper inferences favorable to the
Commonwealth, the [factfinder] could reasonably
have determined all elements [ ] to have been
established beyond a reasonable doubt…. This
standard is equally applicable to cases where the
evidence is circumstantial rather than direct.
Commonwealth v. Hardcastle, 546 A.2d 1101, 1105
(Pa., 1988) ( citations omitted)

Com. v. Torres, 617 A.2d 812, 236-237 (Pa.Super. 1992)
The somewhat tortured procedural history of this case

belies any argument by Appellant that it has not had a full
opportunity to develop an argument. The Order of Court
dated January 15, 2009 was Appellant’s second trip to the
Court of Common Pleas, having previously argued this case
before the Honorable Edward J. Borkowski on December 15,
2008, with a subsequent argument before the
Commonwealth Court. The record developed at the earlier
hearing before Judge Borkowski was submitted to this
Court. Counsel for Appellant was offered the opportunity for
argument on the record, however, after a meeting with co-
counsel and counsel for the Commonwealth in Chambers,
Mr. Vitti declined that opportunity.

CONCLUSION
For all of the above reasons, no reversible error occurred

and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Allegheny Demolition, Inc. v.
LVI Environmental Services, Inc.

Arbitration Award—Modification

1. The arbitration award was not finalized until the
Arbitrator issued his modification of the amount of the
award taking into account a fifth payment made by LVI
Environmental Services, Inc., (LVI) to Allegheny
Demolition, Inc. (ADI).

2. LVI was not required to file a motion to modify or
vacate in this Court within 30 days of the original, supersed-
ed award.

3. ADI waived its right to challenge the Arbitrator’s
superseding award by failing to file a motion to modify or
vacate the arbitration award.

4. Except for recalculating the interest on the lower
amount owing on the original contract, the Arbitrator did not
change any other findings to dollar amounts.

5. Since ADI never disputed that it received a fifth pay-
ment from LVI in the amount of $134,550, which had never
been credited to LVI, the Arbitrator did not violate the func-
tus officio doctrine, and it was proper to deny ADI’s Petition
to confirm the original higher award.

(Carol Sikov Gross)
Thomas E. Weiers, Jr. for Petitioner.
Jeffrey J. Ludwikowski for Respondent.

No. GD 08-026787. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
PROCEDURAL BACKGROUND

O’Brien, J., June 10, 2009—Petitioner, Allegheny
Demolition, Inc. (ADI), has filed an appeal to the Superior
Court from this Court’s Order of February 18, 2009, denying
ADI’s Petition to Confirm Arbitration Award. ADI entered
into a contract with Respondent, LVI Environmental
Services, Inc. (LVI), to provide demolition services on a proj-
ect for which LVI was the prime contractor. When disputes
arose, the matter was submitted to the American Arbitration
Association. As part of ADI’s case before the Arbitrator for
monies owed, ADI submitted an exhibit which acknowl-
edged four payments made by LVI to ADI. On October 28,
2008, the Arbitrator entered an award for ADI in the net
amount of $345,086.00.

After receiving the award, LVI discovered that ADI had
failed to disclose that LVI had made a fifth payment to ADI
in the amount of $134,550.00. (ADI does not dispute that it
received this fifth payment). By letter dated November 13,
2008, LVI requested a modification of the amount of the
award pursuant to Rule R-47 of the American Arbitration
Association Construction Industry Arbitration Rules, based
on a “clerical, typographical, technical or computational”
error, i.e., the failure to include the fifth payment in comput-
ing the award. By letter dated November 17, 2008, ADI filed
a response to LVI’s request, contending that LVI was not ask-
ing for a correction of a computational error, but was asking
the arbitrator to redetermine the merits of an already decid-
ed claim based on new evidence, which was outside the
scope of the Arbitrator’s powers. On December 10, 2008, the
Arbitrator filed a Disposition of Application for Modification
of Award in which he credited LVI for the fifth payment of
$134,550.00 and reduced the interest accordingly.

ADI never challenged the award as modified. Instead, on
December 16, 2008, it filed a petition in this Court to confirm
the initial award entered on October 28, 2008. The petition
did not mention the modified award of December 10, 2008.

DISCUSSION
ADI concedes that 1) it misrepresented (albeit uninten-

tionally) to the Arbitrator the full number of payments it
received from LVI and 2) the Arbitrator failed to credit LVI
with a payment made to ADI. ADI nevertheless asked me to
confirm that original award, ignoring the Arbitrator’s recti-
fication of this injustice in his modified award.

ADI first contends LVI cannot now attack the validity of
the original award because LVI filed no petition to modify or
vacate that award, essentially arguing waiver. LVI counters
that “this argument entirely overlooks the undisputed fact
that LVI requested [and was granted] a modification of that
award pursuant to the AAA Rules…. Accordingly, the origi-
nal award of October 28, 2008 has been modified and is no
longer valid in its present form…” LVI’s brief at 6. LVI fur-
ther points out that ADI has failed to “attack the validity [of
the] modified award of December 10, 2008.” Id. In effect,
LVI is also arguing waiver. I agree with LVI.1

Rule R-47 of the American Arbitration Association
Construction Industry Arbitration Rules provides as follows:

Within twenty calendar days after the transmittal
of an award, the arbitrator on his or her initiative,
or any party, may request that the arbitrator cor-
rect any clerical, typographical, technical or com-
putational errors in the award. The arbitrator is not
empowered to redetermine the merits of any claim
already decided.

If the modification request is made by a party, the
other parties shall be given ten calendar days from
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transmittal by the AAA to the arbitrator of any
request and any response thereto.

If applicable law provides a different procedural
time frame, that procedure shall be followed.

The relevant statututory subsection relating to common law
arbitration provides as follows:

(b) Confirmation and judgment. On application of a
party made more than 30 days after an award is
made by an arbitrator under § 7341…the court shall
enter an order confirming the award and shall enter
a judgment or decree in conformity with the order…

42 Pa.C.S.A. § 7342(b).

This section has consistently been interpreted to
require that any challenge to the arbitration award
be made in an appeal to the Court of Common Pleas
by the filing of a petition to vacate or modify the
arbitration award within 30 days of the date of the
award. Specifically, a party must raise alleged
irregularities in the arbitration process in a timely
petition to vacate or modify the arbitration award.

Sage v. Greenspan, 765 A.2d 1139, 1142 (Pa.Super. 2000).
Under Rule R-47, a party to an arbitration proceeding

may request modification of the award within 20 days. An
opposing party may respond within 10 days of that request.
The arbitrator then has 20 days to dispose of the request for
modification. Thus, the rule contemplates that up to 50 days
may elapse from transmittal of the original arbitration
award to disposition of the request for modification. The
arbitrator may deny the request or modify the award. Since
modification is always a possibility where such a request is
made, it makes no sense to start the running of the 30 day
period under section 7342(b) before a ruling on the modifi-
cation request is made. This principle applies to the instant
case, where the award was not finalized until the Arbitrator
issued his modification. LVI was not required to file a motion
to modify or vacate in this Court within 30 days of the origi-
nal, superseded award. ADI, however, waived its right to
challenge the Arbitrator’s superseding award by failing to do
so within 30 days. Where an arbitration award is made and
not appealed from, the obligation becomes fixed. See Sutica
v. Erie Insurance Company, 39 Pa. D. & C. 4th 217 (1998);
and Browne v. Nationwide Mutual Insurance Company, 713
A.2d 663 (Pa.Super. 1998).

ADI cites Sage, supra, in support of its waiver argument.
In Sage, client filed a legal malpractice action against indi-
vidual attorneys and their law firms. The parties agreed to
submit the case to arbitration. On July 27, 1999, the arbitra-
tor found in client’s favor. The individual attorneys request-
ed the Arbitrator to reconsider his award against them. On
September 22, 1999, the Arbitrator issued an amended
award clarifying that the award was against both the individ-
ual attorneys and the law firms. The individual attorneys
failed to file a petition to modify or vacate in common pleas
court within thirty days. When client petitioned common
pleas court to confirm the award, the individual attorneys
opposed the petition. The trial court refused to confirm the
award as to the individual attorneys. The Superior Court
reversed because the individual attorneys failed to challenge
the award within thirty days. ADI interprets Sage to hold
that the individual attorneys’ failure to petition common
pleas court to vacate or modify the July 27, 1999, award
resulted in the waiver of their right to challenge the
September 22, 1999, clarification. It was the amended award
in Sage which specified that the original award was against
both the individual attorneys and the law firms. Superior

Court obviously confirmed the award over the objection of
the individual lawyers because they failed to challenge the
amended award within thirty days.

In the event an appellate court disagrees with the foregoing
waiver analysis, I will turn to ADI’s argument that the arbitra-
tor exceeded his authority by issuing the modified award.

The functus officio doctrine prevents arbitrators from
taking any further action once an arbitration award has been
issued. There are three specific exceptions to the doctrine:
(1) an arbitrator can correct a mistake which is apparent on
the face of his award; (2) where the award does not adjudi-
cate an issue which has been submitted, then as to such issue
the arbitrator has not exhausted his function and it remains
open to him for subsequent determination; and (3) where the
award, although seemingly complete, leaves doubt whether
the submission has been fully executed, an ambiguity exists
which the arbitrator is entitled to clarify. Stack v. Karavan
Trailers, Inc., 864 A.2d 551 (Pa.Super. 2004).

ADI has never disputed that it received a fifth payment
from LVI in the amount of $134,550, which has never been
credited to LVI. In response to LVI’s request for modifica-
tion, ADI merely contended that to modify the award would
constitute redetermining the merits of a claim already decid-
ed because evidence of the fifth payment was not submitted
during the arbitration proceedings. In its brief in support of
its petition, ADI contends that the functus officio doctrine
applies because there was no mistake apparent on the face of
the original award.

During the arbitration hearing, ADI submitted an Exhibit
entitled “CONTRACT BALANCE SUMMARY [and] ADI
PAY APPLICATIONS/LVI PAYMENTS.” In the initial
“AWARD OF ARBITRATOR,” the Arbitrator found the bal-
ance of the original contract to be $264,222.00. This amount
could only have been calculated by subtracting “Change
Order No. 1,” “Credit for Not Removing Buildings 1 & 3
Footers,” and the total LVI Payments listed by ADI from the
original contract price, i.e., $961,300 minus 607,077.10. It is
evident that the Arbitrator and ADI wanted to give LVI cred-
it for the payments it made to ADI.

When LVI sought modification of the original award, it
sought only to receive credit for the additional payment it dis-
covered after receiving the award, and an adjustment for the
interest. In the “DISPOSITION OF APPLICATION FOR MOD-
IFICATION OF AWARD,” the Arbitrator found as follows:

[ADI] omitted receiving a check for $134,550.00
payable against the original contract amount due.
[ADI’s] original claim was for $264,222.00 balance of
original contract. This reduced the original contract
amount due to $129,672.00. The interest judgment
was based partially on the contract amount due.

Except for recalculating the interest, the Arbitrator did not
change any other findings or dollar amounts. Nor did he
change his finding that ADI was owed a balance on the orig-
inal contract. He only changed the amount owing on the orig-
inal contract to include an additional payment which ADI
failed to include in its list of payments received from LVI.

In First National Bank of Clarion v. Brenneman, 7 A. 910
(Pa. 1886), cited in Stack, supra, the Supreme Court held as
follows:

In regard to matters of fact, the judgment of the
arbitrators is ordinarily deemed conclusive. If,
however, there is a mistake of material fact appar-
ent upon the face of the award, or if the arbitrators
are themselves satisfied of the mistake and state it,
(although it is not apparent on the face of the
award,) and if in their own view it is material to the
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award, then, although made out by extrinsic evi-
dence, courts of equity will grant relief…

Id. at 912, emphasis added. Cases in other jurisdictions have
held that an arbitrator could modify an award where the
error was not apparent on the face of the award.

In Eastern Seaboard Construction Co., Inc. v. Gray
Construction, Inc., 553 F.3d 1 (1st Cir. 2008), the arbitrator
amended the award to give Eastern Seaboard a credit for
$66,613, the amount remaining on the parties’ subcontract.
Gray did not take issue with Eastern Seaboard’s claim, but
contended that pursuant to Rule R-47, the arbitrator was
precluded from revisiting the initial award, which was not
ambiguous and did not require clarification. The Court
found that Gray’s assertion belied the reality that even seem-
ingly complete awards may omit information or overlook
contingencies, failures that Rule R-47 would allow the arbi-
trator to remedy. The Court determined that the arbitrator’s
omission of the subcontract balance in the initial award,
rather than being a redetermination of the merits, was the
type of clerical, typographical, technical or computational
error which Rule R-47 permitted him to amend or clarify. In
upholding the amended award, the Court noted that Gray did
not seriously dispute the $66,613 figure and that failure to
give Eastern Seaboard the credit would have resulted in a
windfall to Gray. The amendment did not reopen the merits
of the case, but rather clarified a latent ambiguity. See
LaVale Plaza, Inc. v. R.S. Noonan, Inc., 378 F.2d 569 (3rd Cir.
1967). (Where arbitration award contained apparent ambi-
guity as to whether payment by one of the parties was con-
sidered in making the award, arbitrator was entitled to clar-
ify the matter).

In Waveform Telemedia, Inc. v. Panorama Weather
North America, 2007 WL, 678731 (S.D.N.Y. 2007), Panorama
made Application for Modification of Award by Arbitrator,
contending that the arbitrator did not take a salary into
account when calculating consequential damages. The arbi-
trator found error and modified the award. Although
Waveform never disputed the failure to include the salary in
the computation of damages, it contended that the error did
not appear on the face of the award and that the arbitrator
did not merely correct a mathematical error, but reevaluat-
ed evidence and made substantive changes to the award.
The Court found that this overstated the extent of the mod-
ification. The modification did not change the spirit and
basic effect of the award. It simply modified the award to
make it consistent with the arbitrator’s intent, but main-
tained the underlying resolution of the dispute, which was to
award Waveform consequential damages offset by
Waveform’s preexisting, expenses. See also Clarendon
National Insurance Co. v. TIG Reinsurance Co., 183 F.R.D.
112 (S.D.N.Y. 1998).

In Zehren and Associates, Inc. v. Braeburn Real Estate
Development, LLC, 2009 WL 42690 (D.Colo. 2009), the arbi-
trator modified awards to include attorney’s fees and addi-
tional costs against Braeburn. Braeburn argued that AAA
Commercial Arbitration Rule R-46, the same as Rule R-47,
precluded the panel from redetermining the merits of any
claim already decided. The Court found that there was
ample case law in which arbitrators were permitted to sub-
sequently explain or clarify an issue related to damages and
that the panel did not redetermine the merits of a claim
already decided when it included an award of attorney’s fees
and additional costs in its final award.

CONCLUSION
Assuming, arguendo, that ADI has not waived its right to

challenge the award as modified, I conclude that the
Arbitrator did not violate the functus officio doctrine. ADI’s

petition to confirm the original award was therefore proper-
ly denied.

BY THE COURT:
/s/O’Brien, J.

Date: June 10, 2009

1 Although ADI filed its petition to confirm the original
award within 30 days of the issuance of the Arbitrator’s mod-
ified award, the petition did not mention the modified award.
The petition cannot, therefore, be considered a challenge to
the modified award.

Joan M. Pelly, et al. v.
The Pittsburgh Harlequins Rugby

Football Association, et al.
Preliminary Objections—Summary Judgment—No-Duty
Rule for Sports Stadiums

1. Preliminary objections will be overruled without prej-
udice to file a Motion for Summary Judgment where the
same preliminary objections were previously sustained and
Plaintiffs’ complaint dismissed with prejudice.

2. Although Jones v. Three Rivers Management
Corporation, 483 Pa. 75, 394 A.2d 546 (1978) upheld the “no-
duty” rule with respect to injured patrons at a baseball sta-
dium, in this case an exception found in Craig v. Amateur
Softball Association of America, 951 A.2d 372 (Pa.Super.
2008) applies. Plaintiff is entitled to attempt to prove that at
the time in question there was an “established custom” in
the sport of rugby that barred a player with a recent head
injury from playing again without prior clearance.

(Lynn E. MacBeth)

Patrick K. Cavanaugh and Richard A. Swanson for Plaintiffs.
Thomas P. Birris for Pittsburgh Harlequins Rugby Football
Association & the Pittsburgh Harlequins.

No. GD 08-20515. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 13, 2009—We previously vacated two

Orders dismissing the captioned action as to all of the
Defendants so that we could reconsider the exception to the
“no-duty” rule set forth in Jones v. Three Rivers
Management Corporation, 483 Pa. 75, 394 A.2d 546 (1978).
Both sides have filed supplemental briefs on that issue. After
a review of those briefs and of Jones, we conclude that the
Orders were improvidently entered and that the Preliminary
Objections should have been overruled for the reasons dis-
cussed herein.

We also note that we have considered whether this is a
matter that should be certified for an immediate appeal and
have concluded that the question of the existence (or not)
of an “established custom” will require evidence and is
therefore better suited for a motion for summary judgment.
We therefore are not inclined to certify the Order at this
early stage.

Jones involved a fan at a baseball game, not a player in a
rugby match. However, the question of whether or not the
“no-duty” rule applied in the circumstances was neverthe-
less the issue in Jones. The defendants managed the baseball
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stadium where Ms. Jones was injured. At trial, those defen-
dants presented no evidence and moved for nonsuits and
directed verdicts which were denied. The jury found that
defendants were negligent in allowing the creation of the sit-
uation that led to her being struck by a ball hit in batting
practice while she was walking within the stadium, near con-
cession stands and not in the seating area.

The defendants’ contention on appeal in Jones was that
“batted balls in baseball stadiums do not present an unrea-
sonable risk of harm, and thus, do not create liability…for
negligence.”

The Supreme Court in Jones summarized “settled princi-
ples which apply to all cases involving [injuries to patrons]
in a place of amusement for which admission is charged.”
483 Pa. at 81, 394 A.2d at 549 (emphasis added). The
Supreme Court also considered the law of other jurisdictions
as it was a question of first impression in Pennsylvania.

Jones, however, has nothing to do with injuries to partic-
ipants in a sport. We must therefore return to Craig v.
Amateur Softball Association of America, 951 A.2d 372
(Pa.Super. 2008), which does involve an injury to a partici-
pant. Implicit in Craig is acceptance by our Superior Court
that, if the plaintiff there had produced evidence to show that
there was a violation of an established custom, summary
judgment might not have been appropriate. See 951 A.2d at
378, discussion under headnote 7.

Craig followed Jones even though Jones involved a stadi-
um’s duties to a spectator and Craig involved a game orga-
nizer’s duties to a player. The basic principle is that “inher-
ent risks are by definition foreseeable.” 951 A.2d at 379. In
other words, everyone who plays in a rugby game is deemed
to have foreseen that he could fall or be hit in such a way that
he would receive a head injury. The only exception to this
“no-duty” rule, according to the Craig court’s interpretation
of Jones, is the existence of an “established custom” that
addresses the conduct said to be negligent.

We conclude that Plaintiff is entitled to attempt to prove
that at the time in question there was an “established cus-
tom” in the sport of rugby that barred a player with a recent
head injury from playing again without prior clearance from
a physician. We therefore overrule the Preliminary
Objections in the nature of a demurrer, without prejudice to
Defendants’ right to address the sufficiency of Plaintiff ’s
evidence in support of the existence of an “established cus-
tom” in a motion for summary judgment after all discovery
has been completed.

See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 13, 2009

ORDER OF COURT
AND NOW, to-wit, this 13th day of July 2009, after recon-

sideration of our Orders of January 21, 2009, which sus-
tained Defendants’ Preliminary Objections and dismissed
Plaintiffs’ Complaint with prejudice, we conclude that the
Orders were erroneous given the holdings in Jones v. Three
Rivers Management Corporation, 483 Pa. 75, 394 A.2d 564
(1978) and Craig v. Amateur Softball Association of America,
951 A.2d 372 (Pa.Super. 2008), and we therefore OVERRULE
Defendants’ Preliminary Objections to the Complaint, with-
out prejudice to Defendants’ right to file a motion for sum-
mary judgment in accordance with our attached
Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v.
Jennifer Marie Ballard

Insufficient Evidence—Inventory Search—Suppression

1. When the police found marijuana, cocaine, and a digi-
tal scale after stopping the van the defendant was driving,
based upon the defendant’s proximity to the drugs inside the
van, their value and how they were packaged, there was suf-
ficient evidence to support the defendant’s convictions for
possession, possession with intent to deliver, and possession
of paraphernalia.

2. The search of the van the defendant was driving was a
proper inventory search in order to secure the van and its
contents before having the van towed to the station; the
drugs and paraphernalia were legally seized and the denial
of the defendant’s motion to suppress was not error.

(Carol Sikov Gross)

Michael W. Streily for the Commonwealth.
Aaron D. Sontz for Defendant.

No. CC200604318. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Borkowski, J., May 22, 2009—A criminal information was
filed against Jennifer Marie Ballard (“Ballard”) on December 26,
2005, charging her with two (2) counts of Possession with Intent
to Deliver, 35 P.S. §780-113(a)(30); two (2) counts of Possession of
a Controlled Substance, 35 P.S. §780-113(a)(16); one (1) count of
Possession of Drug Paraphernalia, 35 P.S. §780-113(a)(32); two
(2) counts of Retail Theft, 18 Pa.C.S.A. §3929(A)(1); one (1) count
of Receiving Stolen Property, 18 Pa.C.S.A. §3925; two (2) counts
of Theft by Deception, 18 Pa.C.S.A. §3922; and one (1) count of
Bad Checks, 18 Pa.C.S.A. §4105.

Ballard’s case was joined for trial with her co-defendants,
Charles Jackson (“Jackson”) at CC 200604322, and Douglas
Ray (“Ray”) at CC 200604317. All three co-defendants pro-
ceeded to a jury trial on September 10, 2007, in front of the
Honorable Cheryl Allen.1 The jury convicted Ballard of all
charges on September 13, 2007.

Judge Allen imposed a period of probation of five (5)
years at four of the counts, with all probationary periods to
run concurrent. No further penalty was imposed at the
remaining counts.

Thereafter, Ballard filed a motion for new trial and/or in
arrest of judgment. Judge Allen entered an Order dated
October 26, 2007, denying the motion and allowing trial
counsel to withdraw. The Public Defender’s Office was
appointed to represent Ballard on appeal.

A timely Notice of Appeal was filed on November 8, 2007.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s Concise Statement lists the following issues

for appellate review:

1. The evidence was insufficient to convict
[Ballard] of the two counts of possession and the
two counts of possession with intent to deliver.

2. The evidence was insufficient to prove that
[Ballard] possessed the drugs with the intent to
deliver them.

3. The evidence obtained as a result of the search of
the vehicle should have been suppressed because
the search was not conducted as part of an invento-
ry search.
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FINDINGS OF FACT
On December 26, 2005, Jackson, Ballard and Ray went

into the Walmart in Scott Township. Walmart security guard
Ronald Hargenrader noticed the three in the electronics
department acting suspiciously, e.g. putting high-priced
items into a shopping cart without looking at the prices. One
of the men then placed a blanket on top of the shopping cart
to cover the items. See Jury Trial Transcript, September 10-
13, 2007, pp. 51-53. (hereafter “T.T.”) Hargenrader notified
his supervisor, Tina Jordan, that the three suspicious indi-
viduals were heading to the check-out counter in electronics.
(T.T. 52-53, 67-68) Jordan viewed the live security video,
spotted the trio, then notified the check-out clerk at the reg-
ister where the three were waiting in line. (T.T. 68) Jordan
notified the store manager about the situation and proceed-
ed to the check-out counter. (T.T. 69)

Ballard attempted to pay for the items using a stolen
check, driver’s license and social security card belonging to
Marlene Gillock. (T.T. 71, 81-83, 158-159) The driver’s
license photograph had been altered so that Gillock’s face
was burned off. (T.T. 159) When the assistant store manager
realized that Ballard, Ray and Jackson were attempting to
purchase the merchandise by check, using altered identifi-
cation, he would not let the sale proceed. The three then
immediately left the store, leaving behind the check, driver’s
license and social security card. (T.T. 53, 73-73)

Hargenrader and Jordan followed the three out of the
store and into the parking lot. (T.T. 54, 74) As Jordan pur-
sued the three actors, she telephoned the Scott Township
Police Department from her cell phone, requesting that a
patrol officer call her back regarding the incident. (T.T. 71)
Scott Township Police Officer Alan Ballo immediately tele-
phoned Jordan on her cell phone and was informed that
Jordan and Hargenrader were following the actors through
the Walmart parking lot. (T.T. 72-75, 150-151) Officer Ballo
drove in a marked cruiser toward the Walmart, while talking
on the phone with Jordan. (T.T. 151) En route, Jordan
informed Officer Ballo that the actors got into a van with an
Ohio license plate. (T.T. 75) Officer Ballo spotted a van with
an Ohio license plate and stopped the van on I-79 near the
Carnegie exit. (T.T. 152, 213) Ballard was in the driver’s seat
of the van, Ray was in the passenger seat, and Jackson was
crouched in the back of the van. (T.T. 152)

Ballard, Jackson and Ray were removed from the vehicle
and taken into custody. (T.T. 213) Officer Eric Davis of the
Collier Township Police Department was one of the officers
who responded to a request for back-up and proceeded to the
scene of the stopped van on I-79. (T.T. 213) Officer Davis and
the other responding officers began to conduct an inventory
search of the van because, consistent with Scott Township
Police Department policy, it had to be impounded and trans-
ported to the Scott Township Police Department. (T.T. 213)
Officer Davis entered the van from the rear and found Ray’s
jacket sitting between the two front seats. (T.T. 260, 263) The
jacket pocket contained four small bags of marijuana. (T.T.
214, 239) Officer Ronald Zygmuntowicz of the Collier
Township Police Department, who also responded to the
request for back-up, was inside the van attempting to inven-
tory the items located in the rear of the van. (T.T. 220, 222)
Officer Zygmuntowicz found a black bag between the front
and back seats which contained small baggies of marijuana
and crack cocaine, and a CD case which opened into a digi-
tal scale. (T.T. 222-223, 242) He then noticed a small baggie
of crack cocaine inside the door handle on the front passen-
ger side. (T.T. 224) When Officer Davis and Officer
Zygmuntowicz discovered the drugs, they stopped the inven-
tory search and handed over the contraband to Officer
Shawn Arlet of the Scott Township Police Department, who

then had the van towed to the Scott Township Police
Department for closer inspection. (T.T. 214, 226, 238-239)

On December 27, 2005, Officer Paul Abel of the Scott
Township Police Department executed a search warrant on the
van. The search revealed mink coats, Snow King boots, two
pairs of brown work gloves, a gold necklace, and two Walmart
receipts. (T.T. 317) Officer Abel did not find any drug para-
phernalia, such as a crack pipe, during the search. (T.T. 315)

The total weight of the marijuana was 164.88 grams,
packaged into smaller bags with each containing approxi-
mately 1.25 grams. The street value of the marijuana was
$10 per bag with an approximate total value of $1319. (T.T.
288) The total weight of the crack cocaine was 29.03 grams,
divided among 13 baggies. Each bag contained approximate-
ly 20 pieces of crack cocaine, valued at $20 per piece.
Consequently, the approximate value of the crack cocaine
was $4460. (T.T. 289) Detective Martin Zimmel, based upon
his 27 years of experience with the Allegheny County Police
Department, testified as an expert in the area of narcotics
trafficking and concluded that the drugs had been possessed
for purposes of sale. His opinion was based upon the amount
and value of the drugs, the packaging, and the digital scale.
(T.T. 283, 292)

Ballard and Ray admitted to going into Walmart with
Jackson and filling two shopping carts with items, including a
computer. (T.T. 342, 354-356, 475, 477-478) Ballard also admit-
ted to using Ms. Gillock’s check, driver’s license and social
security card to attempt to purchase the items. (T.T. 345)

DISCUSSION
I.

Ballard’s initial claim contends that there was insuffi-
cient evidence to support a conviction for possession and
possession with intent to deliver. This claim is without merit.

The standard of review for a challenge to the sufficiency
of the evidence is to consider the evidence in the light most
favorable to the Commonwealth, as verdict winner, including
all reasonable inferences drawn from the evidence. The
reviewing court may not substitute its judgment for that of
the fact finder; but rather to discern whether sufficient evi-
dence supports the verdict, mindful of the fact that the fact
finder was free to believe all, part, or none of the evidence
presented. Commonwealth v. Hartle, 894 A.2d 800, 803-804
(Pa.Super. 2006).

When the police stopped Jackson, Ballard and Ray in
Jackson’s van after they fled Walmart, Ballard was sitting in
the driver’s seat. Inside the van, the officers found marijua-
na, cocaine, and a digital scale. Some of the drugs were
found in the passenger side door handle of the van; some of
the of the drugs were found in the pocket of Ray’s denim
jacket, which was laying between the front seats; and some
of the drugs, as well as a digital scale, were found in a black
bag located in between the front and back seats of the van.
(T.T. 213-214, 222-224, 242) Detective Martin Zimmel, based
upon his 27 years of experience with the Allegheny County
Police Department, concluded that the drugs had been pos-
sessed for purposes of sale, based upon the value and
amount of the drugs, the packaging, and the digital scale.
(T.T. 283, 292) Based upon Ballard’s proximity to the drugs
inside the van, coupled with the value and packaging of the
drugs, there was sufficient evidence to support the convic-
tions for possession, possession with intent to deliver, and
possession of paraphernalia. Commonwealth v. Hutchinson,
947 A.2d 800, 806-807 (Pa.Super. 2008). (evidence of co-
defendant’s proximity to drugs stashed in rafters of a pavil-
ion was sufficient to support conviction for possession and
possession with intent to deliver the drugs)

The jury had ample evidence to support their guilty ver-
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dict. Ballard’s issue is without merit.

II.
Next, Ballard claims that the evidence was insufficient to

prove that she possessed the drugs with intent to deliver. The
analysis for Issue I is incorporated herein by reference. The
issue is without merit.

III.
Finally, Ballard claims that the evidence obtained pur-

suant to the search of the van should have been suppressed
because it was not a proper inventory search. This issue fails.

The Superior Court reviews the denial of a motion to sup-
press to establish whether the record supports the trial
court’s findings and is otherwise free of legal error. The
review is limited to the prosecution’s evidence and that part
of the evidence from the defense, which remain uncontra-
dicted. The reviewing court is bound by factual findings that
are substantiated by the record. Commonwealth v. Henley,
909 A.2d 352, 357-358 (Pa. 2006).

Ballard maintains that the search of the van was not a
proper inventory search. However, the record in this case
and applicable law of this Commonwealth supports Judge
Allen’s determination.

Jackson, Ballard and Ray were stopped in Jackson’s van on
I-79 after the three actors had attempted to steal merchandise
from Walmart. Scott Township police officers were assisted by
Collier Township police officers on I-79 where the van was
stopped on the side of the road. See Suppression Hearing
Transcript, June 12-13, 2007, pp. 23-24 (hereafter “H.T.”)
Since the three occupants of the van were taken into custody,
the van could not be left on the side of I-79 and was to be
towed back to the police station. (H.T. 110) Based upon the
Scott Township Police Department’s inventory search policy,
the officers were required to inventory the items inside the
van in order to secure the vehicle and to insure that they
account for the items inside the vehicle. (H.T. 101, 103, 110)

Consequently, the responding officers began to inventory
the items inside the van while at the scene. (H.T. 24, 54, 170)
When the officers discovered the drugs, they stopped their
inventory search and had the van towed to the Scott
Township Police Department in order to obtain a search war-
rant to conduct a search of the van. (H.T. 24, 37, 55-56, 178)
Additionally, the officers felt it would be safer to tow the
vehicle before completing the inventory search, due to heavy
traffic at that hour as well as the fact that it was getting dark
outside. (H.T. 56)

Based upon these facts, the suppression court correctly con-
cluded that the officers were conducting an appropriate inven-
tory search of Jackson’s van in order to secure the van and its
contents before having it towed to the station. Commonwealth
v. Chambers, 920 A.2d 892, 895 (Pa.Super. 2007) (inventory
search was proper when police needed to tow defendant’s vehi-
cle for safety purposes, rather than to leave the vehicle precar-
iously parked on the side of the road) Consequently, the drugs
and paraphernalia discovered incident to this lawful inventory
search were legally seized, and Judge Allen’s denial of
Ballard’s motion to suppress was not error.

CONCLUSION
Based on the foregoing, the judgment of sentence should

be affirmed.
BY THE COURT:
/s/Borkowski, J.

Date: May 22, 2009

1 This Court was assigned this case at the post-sentence
phase given Judge Allen’s election to the Superior Court of
Pennsylvania.

Commonwealth of Pennsylvania v.
David Trice

Sufficiency of Evidence

1. Defendant was observed by police driving erratically
and upon being stopped smelled of alcohol, slurred his
words, had bloodshot eyes and an open can of beer on the
seat of the car.

2. No breathalyzer test was administered because
Defendant refused it.

3. Case law has established that despite the lack of a
breathalyzer test, evidence presented by the arresting offi-
cer as to intoxication is sufficient to convict.

(Rhoda Shear Neft)
Michael Streilly for the Commonwealth.
RaKeisha Jennise Foster for Defendant.

No. CC 200618382. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 5, 2009—This is a direct appeal where-

in the defendant, David Trice, appeals from the judgment of
sentence of January 13, 2009. The defendant was convicted
after a non-jury trial of two counts of driving under the influ-
ence of alcohol and a vehicle code offense of failing to use
proper signals. This Court sentenced the defendant to a term
of intermediate punishment for 23 months. On February 11,
2009, the defendant filed a timely Notice of Appeal. On May
11, 2009, the defendant filed a timely Concise Statement of
Errors Complained of on Appeal raising the following issue:

Because there were [sic] no field sobriety testing
and no inquiries into whether or not Mr. Trice was
drinking when he was arrested on November 21,
2006, the evidence was not sufficient to show Mr.
Trice was rendered incapable of safe driving.

During the trial of this case, the following credible facts
were adduced: On November 21, 2006, City of Pittsburgh
Police Officer Michael Burford, while on routine patrol,
observed a vehicle driven by the defendant make a right turn
onto Frankstown Avenue without utilizing a turn signal. The
defendant had been driving erratically in the middle of the
road just prior to making the turn. Officer Burford effectuat-
ed a traffic stop of the vehicle. Officer Burford approached
the vehicle and observed the defendant sitting in the driver’s
seat. The defendant appeared to be intoxicated. Officer
Burford noticed that the defendant smelled of alcohol and
his speech was slurred. The defendant had bloodshot, glassy
eyes. He also noticed an opened can of Budweiser beer in the
vehicle. The officers asked for identification but the defen-
dant refused to provide the officers with his identification.
The defendant did, however, advise the officers his name
was “James” Trice. Officer Burford and his partner then
returned to their police vehicle to check the defendant’s
information. The officers learned that there was an existing
arrest warrant for James Trice.

As the officers were about to return to the defendant’s
vehicle, they noticed that the defendant had exited his vehi-
cle and was walking down the sidewalk, attempting to enter
a bar located about ten yards from the area of the traffic
stop. The defendant was staggering. The officers approached
Mr. Trice and advised him he was under arrest. Because the
defendant was being taken into custody due to the existing
arrest warrant, the officers did not conduct field sobriety
tests on the defendant. The defendant became very aggres-
sive and hostile toward the officers.
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The officers transported the defendant to their station
where the defendant threatened to kill the officers and their
families. The defendant made various other threats at the
police station as well. While at the police station, the defen-
dant refused the administration of the intoxilyzer test stating,
“No, I ain’t taking no fucking test.” The defendant was read
chemical test warnings and signed a document acknowledg-
ing his rights concerning the refusal of chemical testing.

The defendant was charged as set forth above and proceed-
ed to trial. At the conclusion of the trial, the defendant was con-
victed of Counts One and Two and the vehicle code offense.

The defendant challenges the sufficiency of the evidence
relative to his convictions for driving under the influence of
alcohol. The test for sufficiency is whether viewing the evi-
dence, and all reasonable inferences therefrom, in the light
most favorable to the Commonwealth, the fact-finder reason-
ably could have determined that all the elements of the
crime were established beyond a reasonable doubt.
Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753
(2005); Commonwealth v. Mackert, 781 A.2d 178, 186
(Pa.Super. 2001). It is for the trier of fact to make credibility
determinations. Commonwealth v. Schoff, 911 A.2d 147, 159
(Pa.Super. 2006). Any doubts concerning a defendant’s guilt
are to be resolved by the fact-finder unless the evidence was
so weak and inconclusive that, as a matter of law, no proba-
bility of fact may be drawn from the evidence. Id. Credibility
determinations must be given great deference. While pass-
ing upon the credibility of witnesses and the weight of the
evidence produced, the trier of fact is free to believe all, part
or none of the evidence. See Commonwealth v. O’Bryon, 2003
Pa.Super. 139, 820 A.2d 1287, 1290 (Pa.Super. 2003).

The defendant was charged with and convicted of driving
under the influence of alcohol under 75 Pa.C.S.A.
§3802(a)(1), which provides:

§ 3802. Driving under influence of alcohol or con-
trolled substance

(a) General impairment.—

(1) An individual may not drive, operate or be in
actual physical control of the movement of a vehi-
cle after imbibing a sufficient amount of alcohol
such that the individual is rendered incapable of
safely driving, operating or being in actual physical
control of the movement of the vehicle.

In order to establish the crime of driving under the influence
of alcohol, the Commonwealth must prove: (1) that defen-
dant was operating a motor vehicle, (2) after imbibing a suf-
ficient amount of alcohol such that the individual is rendered
incapable of safely driving. Commonwealth v. Kerry, 906
A.2d 1237, 1241 (Pa.Super. 2006).

As set forth in Kerry, “[a]s this Court noted with respect
to the predecessor statute to § 3802(a)(1),

[t]o establish that one is incapable of safe driv-
ing…the Commonwealth must prove that alcohol
has substantially impaired the normal mental and
physical faculties required to operate the vehicle
safely; “substantial impairment” means a diminu-
tion or enfeeblement in the ability to exercise judg-
ment, to deliberate or to react prudently to chang-
ing circumstances and conditions.

Id.; citing Commonwealth v. Gruff, 2003 Pa.Super. 126, 822
A.2d 773, 781, (Pa.Super. 2003), appeal denied, 581 Pa. 672,
863 A.2d 1143 (2004). “[The] meaning [of substantial impair-
ment] is not limited to some extreme condition of disability.”
Commonwealth v. Griscavage, 512 Pa. 540, 545, 517 A.2d
1256, 1258 (1986). Section 3802(a)(1), like its predecessor,

“is a general provision and provides no specific restraint
upon the Commonwealth in the manner in which it may
prove that an accused operated a vehicle under the influence
of alcohol to a degree which rendered him incapable of safe
driving.” Commonwealth v. Loeper, 541 Pa. 393, 402-403, 663
A.2d 669, 673-674 (1995).

In Kerry, the Superior Court concluded that there was
sufficient evidence demonstrating that the defendant was
under the influence of alcohol to an extent rendering him
incapable of safe driving because

Appellant’s actions in illegally operating an ATV on
a highway on snow covered roads evidenced a
diminution or enfeeblement in his ability to exer-
cise judgment. The Court also noted that Appellant
had concealed four cans of beer on his person and
he exhibited signs of intoxication including blood-
shot and glassy eyes, slurred speech, and an odor of
alcohol. He also refused to submit to a breath test.
From such evidence the trier of fact could reason-
ably infer that alcohol had substantially impaired
Appellant’s normal mental and physical faculties
required to operate the vehicle safely.

906 A.2d at 1241.
The Kerry Court cited various other opinions commenting

on the threshold of evidence sufficient to sustain the
Commonwealth’s burden of demonstrating that a defendant
was incapable of safe driving. See Gruff, supra (finding con-
viction for DUI under former statute was supported by evi-
dence of his bloodshot eyes, smell of alcohol, inappropriate
responses, refusal to take a blood test, and driving at a high
rate of speed); O’Bryon, supra (holding that evidence sup-
ported defendant’s conviction under § 3731(a)(1) where offi-
cer testified that defendant ran her car into parked car and
left scene, and where defendant was confused and stagger-
ing, had alcohol on breath, and could not maintain balance);
Commonwealth v. Leighty, 693 A.2d 1324 (Pa.Super. 1997)
(holding evidence of glassy and bloodshot eyes, admission of
alcohol consumption, failure of two field sobriety tests and
minor accident before arrest was sufficient to support con-
viction for driving under the influence of alcohol under for-
mer § 3731(a)(1)); Commonwealth v. Feathers, 442 Pa.Super.
490, 660 A.2d 90 (Pa.Super. 1995), affirmed, 546 Pa. 139, 683
A.2d 289 (1996) (finding evidence was sufficient to sustain
conviction under § 3731(a)(1), where defendant had glassy
eyes and slurred speech, staggered as she walked, smelled of
alcohol and failed field sobriety tests, notwithstanding
absence of evidence of erratic or unsafe driving);
Commonwealth v. Rishel, 441 Pa.Super. 584, 658 A.2d 352
(Pa.Super. 1995) (holding evidence sufficient to sustain con-
viction under § 3731(a)(1), where defendant smelled of alco-
hol, appeared confused, was involved in an automobile acci-
dent, failed two field sobriety tests and admitted to
consuming two 16-ounce beers) vacated on other grounds,
546 Pa. 48, 682 A.2d 1267 (1996).

In this case, the police officers observed the defendant
driving his vehicle. They observed the defendant driving
erratically in the middle of the road and fail to use a turn sig-
nal before making a right turn. Upon approaching the defen-
dant in his vehicle, the officers observed an opened can of
beer in the vehicle. The defendant smelled of alcohol, had
slurred speech, bloodshot and glassy eyes. The defendant
provided a false name to the officers. Despite being ques-
tioned by the police, the defendant attempted to leave the
scene on foot and was observed staggering as he attempted
to enter a bar. The defendant became belligerent, threaten-
ing violence toward the police officers. He then refused
chemical testifying. This Court believes that evidence is suf-
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ficient to demonstrate that the defendant was under the
influence of alcohol to a degree that rendered him incapable
of safe driving. Accordingly the evidence was sufficient to
convict the defendant for a violation of driving under the
influence of alcohol.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

Commonwealth of Pennsylvania v.
Ronald Restieri, Jr.

Municipal Police Jurisdiction Act—Suppression

1. When an off-duty police officer travels outside of his
jurisdiction, following a driver who the officer believes is
intoxicated, parks to prevent the driver’s vehicle from leav-
ing the scene, identifies himself as a police officer, and
attempts to take the driver’s keys, the officer has conducted
an investigatory detention and acts under color of state law.

2. Based on the evidence, the off-duty officer, even if act-
ing in good faith with proper law enforcement objectives,
violated the Municipal Police Jurisdiction Act and suppres-
sion, while a drastic remedy, must be ordered in this case.

(Carol Sikov Gross)

Ann Steiner for the Commonwealth.
Kevin R. Zinski for Defendant.

No. CC2007015060. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 12, 2009—This matter is before the

Court on a timely direct appeal filed by the Commonwealth
of Pennsylvania after this Court granted defendant’s motion
for reconsideration asking this Court to reconsider its deci-
sion upholding the constitutionality of defendant’s detention
and/or arrest. This Court previously issued an opinion in this
case in which this Court explained that it was constrained to
grant the defendant’s motion to reconsider. This Court
entered an order vacating the defendant’s sentence and this
Court suppressed all evidence obtained as a result of the
defendant’s detention and/or arrest.1 In this appeal, the
Commonwealth claims that this Court was in error when it
ultimately determined that suppression was the correct rem-
edy in this case.

At the suppression hearing, Officer Dennis Lynch testi-
fied about his interaction with the defendant. Officer Lynch
testified that on April 22, 2007, he was employed as a patrol-
man with the Penn Hills Police Department. He testified that
just after 7:00 p.m. on that date, he encountered the defen-
dant. At the specific time he encountered the defendant, he
was off-duty, not in uniform and was driving his personal
vehicle. He testified that he was traveling on New Texas
Road in Plum Boro, Pennsylvania (outside of the municipal-
ity which employed him as a police officer), and was about to
make a left turn onto Lindsey Lane. He observed the vehicle
operated by the defendant pull out from Lindsey Lane and
into his lane of traffic. He testified that he had to swerve onto
the berm of the road to avoid the defendant’s vehicle. He
observed the defendant holding a clear bottle of alcohol
between his legs. The defendant’s vehicle appeared to over-
compensate the turn and traveled onto the berm of the road

as well. Officer Lynch then turned his vehicle around and
followed the defendant’s vehicle, which was traveling at a
high rate of speed, along New Texas Road. Officer Lynch
observed the defendant’s vehicle travel in the oncoming lane
of traffic and nearly cause a head-on collision. Officer Lynch
believed the defendant to be intoxicated. He telephoned the
Plum Boro Police Department and provided a description of
the defendant’s vehicle. The defendant’s vehicle continued
to drive turning on various roads in Plum Boro until it
stopped in a parking lot of an apartment complex. Officer
Lynch pulled his vehicle behind the defendant’s vehicle to
prevent the defendant from leaving the scene. Officer Lynch
approached the vehicle and stood behind the vehicle to
observe the defendant. Officer Lynch identified himself as a
police officer and told the defendant to remain inside the
defendant’s vehicle. Intending to prevent the defendant from
leaving the scene, Officer Lynch attempted to grab the
defendant’s hand and keys to the vehicle. At that time, an
officer from Plum Boro Police Department appeared on the
scene. Officer Lynch informed the Plum Boro police officer
of his observations and left the scene. The Plum Boro police
officer administered field sobriety tests to the defendant
after which the defendant was arrested and charged.

The suppression issue in this case turns on the applicabil-
ity of the Municipal Police Jurisdiction Act (hereinafter
“MPJA”).2 The Superior Court has explained that “[w]hen a
police officer acts under color of state law outside his juris-
diction, his actions are unlawful pursuant to the MPJA.
Commonwealth v. Bradley, 724 A.2d 351, 353. (Pa.Super.
1999) citing Commonwealth v. Price, 543 Pa. 403, 672 A.2d
280 (1996); Commonwealth v. Brandt, 456 Pa.Super. 717, 691
A.2d 934 (Pa.Super. 1997), appeal denied, 549 Pa. 695, 700
A.2d 437 (1997). There are exceptions to this act but the
Commonwealth did not raise any such exceptions in this
case. In determining whether an off-duty police officer acts
under the color of state law, the Pennsylvania Supreme Court
has explained that a law enforcement officer acts according-
ly if, “in light of all the circumstances, [the officer] must be
regarded as having acted as an ‘instrument’ or agent of the
state.” Id. citing Price, 543 Pa. at 410, 672 A.2d at 283 (quot-
ing Commonwealth v. Corley, 507 Pa. 540, 548, 491 A.2d 829,
832 (Pa. 1985)).

Two conflicting positions exist as to the proper determina-
tion of a remedy for a violation of the MPJA. See
Commonwealth v. Henry, 943 A.2d 967, 971 (Pa.Super. 2008).
Bradley held that the consequences of a violation of the
MPJA invokes the applicability of the exclusionary rule and
any evidence obtained as a result of such a violation must be
suppressed. Id. at 354, citing Brandt 691 A.2d at 939. More
recently, however, the Superior Court has clarified that sup-
pression is not mandated where the MPJA is violated. Instead
the decision to apply the exclusionary rule should be made on
a case by case basis. See Commonwealth v. Chernosky, 874
A.2d 123 (Pa.Super. 2005) (en banc), appeal denied 588 Pa.
747, 902 A.2d 1238 (2006), citing Commonwealth v. O’Shea,
523 Pa. 384, 567 A.2d 1023 (1990). A trial court is to review
“all the circumstances of the case,” including the intrusive-
ness of the police conduct and the extent of deviation from
the letter and spirit of the MPJA. Chernosky, supra at 130,
quoting O’Shea, supra at 1030; see also Commonwealth v.
Henry, 943 A.2d 967, 972 (Pa.Super. 2008); Commonwealth v.
Peters, 915 A.2d 1213 (Pa.Super. 2007). The Chernosky Court
explained that the purpose of the MPJA “is to proscribe
investigatory, extraterritorial forays used to acquire addition-
al evidence where probable cause does not yet exist.” Id. at
130, citing Commonwealth v. Laird, 2002 Pa.Super. 116, 797
A.2d 995, 999 (Pa.Super. 2002).

Officer Lynch violated the MPJA. Commonwealth v.
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Bradly, supra, is illustrative on this issue.3 In Bradley, the
Superior Court was confronted with circumstances virtually
identical to those before this Court. In that case, an off-duty
police officer was traveling outside his jurisdiction and
observed a vehicle he believed being operated by an intoxi-
cated driver. After following the vehicle for some time, the
off-duty officer followed the vehicle into a parking lot. In rul-
ing that the off-duty police officer violated the MPJA and
granting suppression, the Superior Court determined that
the off-duty police officer was acting under color of law out-
side his jurisdiction because

Daly stated that, based on his twenty-six years of
experience as a police officer, he had concluded
that Bradley was driving while intoxicated.
Moreover, Daly’s actions after reaching that con-
clusion (e.g., maintaining radio contact with the
Haverford Township Police Department, following
Bradley, stopping in front of Bradley’s car, identify-
ing himself as a police officer, taking Bradley’s
keys, and ordering Bradley to remain in the car
while waiting for additional police officers to
arrive) are consistent with those of a police officer
who has been trained to conduct traffic stops and
deal with intoxicated drivers.

Id. at 355.
The facts of this case demonstrate that Officer Lynch was

off-duty and outside his jurisdiction at the time of his inter-
action with the defendant. Moreover, his testimony estab-
lished that he believed the defendant was driving while
intoxicated. He then contacted the Plum Boro Police
Department and continued to follow the defendant’s vehicle
until it stopped in a parking lot. He then parked behind the
defendant’s vehicle to prevent him from leaving the scene.
He identified himself as a police officer and ordered the
defendant to remain in the vehicle. He testified that he
attempted to take the defendant’s keys so the defendant
could not leave the scene until the Plum Boro police officers
responded to the scene. The facts are virtually identical to
those reviewed in Bradley and this Court finds that Officer
Lynch conducted an investigatory detention and was acting
under color of state law while off-duty and outside his
Jurisdiction.4 The evidence clearly supports a finding that
Officer Lynch violated the MPJA in this case.

The Commonwealth claims that suppression was not
required in this case. Although it does not cite the basis for
this conclusion in its Statement of Matters Complained of on
Appeal, the Commonwealth did allege in its Motion to
Reconsider Opinion and Order of Court Dated February 24,
2009 that Bradley had been overruled and that the facts of
the instant case were “nearly identical” to those evaluated
by the Superior Court in Commonwealth v. Chernosky, 874
A.2d 123 (Pa.Super. 2003) wherein the Superior Court
reversed a trial court’s suppression order. In arguing that
suppression is not warranted, the Commonwealth also relies
on Henry and Peters, supra. While this Court believes that
suppression is a drastic remedy in this case, this Court
believes that the facts set forth in the cases relied on by the
Commonwealth are sufficiently dissimilar to the facts of this
case and no higher court has ruled that suppression is not
appropriate in cases such as the one before this Court.

In Chernosky, Peters and Henry, the questioned police
activities involved police officers who were on duty and trav-
eled a very short distance outside of their jurisdictions while
on official business. In Chernosky, the police officer
received information that an offense occurred within the
police officer’s jurisdiction and the officer followed the
defendant into a neighboring township. In Peters, an on-duty

officer traveled approximately one mile outside of his juris-
diction to investigate an incident that occurred within his
jurisdiction. In Henry, the police officer observed the defen-
dant run a stop sign just outside of his jurisdiction. He initi-
ated a traffic stop approximately 1/8 of a mile outside of his
own jurisdiction. All of these cases involve police officers
working on official police business while on-duty. All of the
incidents that led to the arrest of the defendants occurred
either within the officer’s jurisdictions or slightly outside of
their jurisdiction.

This Court is to consider all of the facts of this case to
determine whether suppression was the appropriate remedy
in this case. In this case, Officer Lynch was not on duty and
was traveling in his personal vehicle. He was not traveling in
the municipality by which he was employed nor were any
observations made by him or any other officers within his
principal jurisdiction that an offense occurred within his
jurisdiction. The officer was not on official police business at
the time of the detention. These facts are markedly different
from the fact in the cases relied on by the Commonwealth
and, accordingly, this Court believes that the appellate case
law on point requires that suppression must be ordered in
this case.

This Court is keenly aware that the MPJA is to be liberal-
ly construed and this Court certainly endorses such an inter-
pretation of the MPJA. See Commonwealth v. Lehman, 870
A.2d 818 (Pa. 2005). However, despite the fact that this Court
believes that Officer Lynch was acting in good faith with
proper law enforcement objectives, this Court believes that
until the Superior Court addresses facts similar to those
present in this case, this Court was constrained to order sup-
pression in this case.5

BY THE COURT:
/s/Mariani, J.

1 On the record during the suppression hearing, this Court
conveyed its reluctance to suppress evidence in this case
based on policy considerations. This Court personally
believes that suppression is a drastic remedy in this case and
arguments could be made against suppression. However,
until a higher court addresses facts similar to those before
this Court and determines that suppression is not warranted,
this Court believes that Superior Court precedent warrants
suppression in this case.
2 42 Pa.C.S.A. §8953
3 No court has questioned Bradley insofar as the opinion dis-
cusses whether a violation of the MJPA occurred under the
facts of that case.
4 As set forth in Bradley, “[a]pplying the test specified in
Mendenhall to this case, we conclude that a reasonable per-
son in Bradley’s circumstances would have felt restrained by
Daly’s actions. Daly, by parking his car in front of Bradley’s,
telling Bradley he was an off-duty police officer, taking
Bradley’s keys, and telling Bradley to “sit there” and not
cause any trouble, demonstrated authority such that a rea-
sonable person would have thought that he or she was not
free to leave the scene. (citation omitted)” Id. at 356.
5 Unconstrained by prior case law, this Court would not have
ordered suppression. The police officer’s actions were, in
this Court’s view, reasonable and, perhaps more importantly,
kept Mr. Restieri from continuing to drive his vehicle, there-
by protecting Mr. Restieri and others from potential harm.
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Commonwealth of Pennsylvania v.
Richard Broaden

Abuse of Discretion—Guilty Plea—Mandatory Minimum
Sentence

1. When the defendant never moved to withdraw his
guilty plea prior to sentencing, even after notice that the
Commonwealth sought to invoke a mandatory minimum sen-
tence in his case, his claim of error is meritless.

2. Trial counsel’s arguments were directed at convincing
the court not to impose the mandatory minimum sentence and
were not a motion to withdraw the defendant’s guilty plea.

3. There was no abuse of discretion in denying the defen-
dant’s post-sentence motion to withdraw his guilty plea since
manifest injustice is required to allow such a withdrawal,
which was not present in this case.

4. Defendant knowingly and voluntarily entered his guilty
plea and was aware that a mandatory minimum sentence
was required in this case.

(Carol Sikov Gross)

Julie Capone for the Commonwealth.
Brandon Ging for Defendant.

No. CC200613894. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION IN RESPONSE TO THE SUPERIOR COURT’S
ORDER OF MAY 15, 2009

Mariani, J., June 12, 2009—This opinion is being filed in
response to the Superior Court’s order of May 15, 2009
directing this Court to issue an opinion responding to the
Defendant’s Pa.R.A.P. 1925(b) Concise Statement Nunc Pro
Tunc in which the defendant raises a number of issues in
addition to those already raised by the defendant in prior fil-
ings with this Court. This Court previously filed an Opinion
in this matter on December 9, 2008. The facts and procedur-
al history of this case are set forth therein. This Court will
limit the discussion in this Opinion to the following issues
raised by the Defendant in his supplemental filing:

Whether the Trial Court abused its discretion in not
granting Trial Counsel’s oral pre-sentencing
motion requesting to withdraw Mr. Broaden’s
guilty plea when the law does not require that a
pre-sentence motion to withdraw a guilty plea be
made in writing and when Mr. Broaden maintained
his innocence prior to the formal imposition of sen-
tence, which constituted a fair and just reason to
permit him to withdraw his guilty plea prior to sen-
tencing?

Whether the Trial Court abused its discretion in not
granting Trial Counsel’s post-sentence motion to
withdraw Mr. Broaden’s guilty plea when the
Commonwealth failed to inform Mr. Broaden prior
to acceptance that it actually intended to impose
mandatory-minimum sentencing as the law
requires, which denied Mr. Broaden his Due
Process right to consider the alternatives of going
to trial versus entering a guilty plea, and thus there
was prejudice on the order of manifest injustice so
as to permit him to withdraw his guilty plea after
sentencing?

The defendant’s first claim of error is meritless. This
Court has reviewed the record and the record reveals that

the defendant never moved to withdraw his guilty plea prior
to sentence. The sentencing proceeding was replete with
trial counsel’s complaints about the invocation of the manda-
tory minimum sentence in this case. Trial counsel claimed
that he was not aware that the Commonwealth would seek a
mandatory minimum sentence and/or that the invocation of
the mandatory minimum sentence was arbitrarily invoked in
this case. However, prior to the sentencing date of
September 20, 2007 (but after his guilty plea), the defendant
was placed on notice that the Commonwealth sought to
invoke a mandatory minimum sentence in this case. The
Commonwealth filed a formal notice advising the defendant
of their position on August 16, 2007. This Court entertained
trial counsel’s arguments and even noted for the record that
despite trial counsel’s complaints, the defendant had not
moved to withdraw his guilty plea. Just prior to the imposi-
tion of sentence, as set forth in the following exchange,
defendant’s counsel acknowledged on the record that the
defendant was not seeking to withdraw his guilty plea:

THE COURT: But you didn’t file a motion to with-
draw the plea, nor have you said up until this
minute that you want to withdraw the plea; right?

MR. TAYLOR: That’s correct.

The record demonstrates that trial counsel’s arguments
were directed at convincing this Court not to impose the
mandatory minimum sentence and not as a motion to with-
draw the defendant’s guilty plea. The record reveals that an
oral pre-sentence motion to withdraw the defendant’s guilty
plea was never made. This claim of error should be rejected.

The defendant next asserts that this Court abused its dis-
cretion in denying his post-sentence motion to withdraw his
guilty plea. The defendant claims that he did not have notice
that the Commonwealth intended to seek a mandatory mini-
mum sentence in this case.1

As this Court noted previously, two different standards
exist for reviewing requests to withdraw a guilty plea, one
for pre-sentence requests to withdraw and one for post-sen-
tence requests to withdraw. Commonwealth v. Flick, 2002
Pa.Super. 189, 802 A.2d 620, 623 (Pa.Super. 2002) The
Supreme Court has explained that there is no absolute right
to withdraw a guilty plea however, a pre-sentence request to
withdraw a guilty plea should be liberally granted when
there exists any fair and just reason for the withdrawal.
Commonwealth v. McLaughlin, 469 Pa. 407, 366 A.2d 238
(1976); Commonwealth v. Forbes, 450 Pa. 185, 299 A.2d 268,
271 (1973). Post-sentence motions for withdrawal, however,
are subject to higher scrutiny. This scrutiny exists “to dis-
courage entry of guilty pleas as sentence-testing devices.”
Manifest injustice is required to withdraw guilty pleas which
are requested after sentence has been imposed. Flick, 802
A.2d at 623; Commonwealth v. Gunter, 565 Pa. 79, 771 A.2d
767 (2001). Such a manifest injustice occurs when a plea is
not tendered knowingly, intelligently, voluntarily, and under-
standingly. Commonwealth v. Persinger, 532 Pa. 317, 615
A.2d 1305 (1992). In Commonwealth v. Rosmon, 477 Pa. 540,
542, 384 A.2d 1221, 1222 (1978), the Supreme Court recog-
nized that a manifest injustice occurs if a guilty plea is
entered by a defendant who lacks full knowledge and under-
standing of the charge against him. “The law does not
require that [a defendant] be pleased with the outcome of his
decision to enter a plea of guilty: ‘All that is required is that
[a defendant’s] decision to plead guilty be knowingly, volun-
tarily and intelligently made.’” Commonwealth v. Yager, 454
Pa.Super. 428, 685 A.2d 1000, 1004 (Pa.Super. 1996) (en
banc), appeal denied, 549 Pa. 716, 701 A.2d 577 (1997) (quo-
tation omitted). An on-the-record colloquy is required by
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Rule Pa.R.Crim.P. 319(a); Commonwealth v. Schultz, 505 Pa.
188, 477 A.2d 1328, 1329-30 (1984).

In Commonwealth v. McCauley, 2001 Pa.Super. 301, 797
A.2d 920 (2001) the Superior Court, citing Commonwealth v.
Stork, 1999 Pa.Super. 212, 737 A.2d 789, 790-791 (Pa.Super.
1999), appeal denied, 564 Pa. 709, 764 A.2d 1068 (2000)
explained that

[o]nce a defendant has entered a plea of guilty, it is
presumed that he was aware of what he was doing,
and the burden of proving involuntariness is upon
him. Therefore, where the record clearly demon-
strates that a guilty plea colloquy was conducted,
during which it became evident that the defendant
understood the nature of the charges against him,
the voluntariness of the plea is established.
Determining whether a defendant understood the
connotations of his plea and its consequences
requires an examination of the totality of the cir-
cumstances surrounding the plea.

The minimum inquiry required of a trial court must
include the following six areas: (1) Does the defendant under-
stand the nature of the charges to which he is pleading guilty?
(2) Is there a factual basis for the plea? (3) Does the defendant
understand that he has a right to trial by jury? (4) Does the
defendant understand that he is presumed innocent until he is
found guilty? (5) Is the defendant aware of the permissible
ranges of sentences and/or fines for the offenses charged? (6)
Is the defendant aware that the judge is not bound by the
terms of any plea agreement tendered unless the judge
accepts such agreement? McCauley, 797 A.2d at 920;
Commonwealth v. Young, 695 A.2d 414, 417 (Pa.Super. 1997).

This examination may be conducted by defense counsel
or the attorney for the Commonwealth, as permitted by the
judge. Pa.R.Crim.P. 590. Moreover, the examination does not
have to be solely oral. Nothing precludes the use of a written
colloquy that is read, completed, and signed by the defen-
dant, made part of the record, and supplemented by some
on-the-record oral examination. Commonwealth v. Moser,
921 A.2d 526, 529 (Pa.Super. 2007); see also Comment to
Pa.R.Crim.P. 590.

The record discloses that the defendant understood the
nature of the charges to which he ultimately pled guilty and,
therefore, his guilty plea was entered knowingly and intelli-
gently. The Court reviewed all of the charges filed against
the defendant as well as the charge to which he ultimately
pled guilty. The Assistant District Attorney presented a fac-
tual basis for the guilty plea and the defendant agreed with
the presentation of the Assistant District Attorney. The
defendant completed an exhaustive written guilty plea collo-
quy clearly evidencing his awareness of his pertinent consti-
tutional rights including, but not limited to, his right to a jury
trial, the presumption of innocence and the fact that this
Court was not bound by the terms of the plea agreement.

The defendant claims that he should have been able to
withdraw his guilty plea because he was not aware that the
Commonwealth was actually seeking imposition of a manda-
tory minimum sentence. The defendant pled guilty in this
case on June 21, 2007. As set forth above, on August 16, 2007,
the Commonwealth filed a notice advising the defendant that
it sought to impose a mandatory minimum sentence in this
case. The defendant never moved to withdraw his guilty plea
prior to sentencing. The defendant was sentenced on
September 20, 2007. At the time he was sentenced, the defen-
dant was aware that the Commonwealth was seeking a
mandatory minimum sentence in this case. Additionally, at
the time of his guilty plea, the defendant had knowledge that
a mandatory minimum sentence could apply to him. The

guilty plea colloquy executed by the defendant contained the
following question:

If there is a mandatory minimum sentence applica-
ble and this mandatory sentence is sought by the
Commonwealth, then this Court has no discretion
to impose a lesser sentence and must impose at
least the minimum sentence that is required by law.
Do you fully understand this?

The defendant checked the box marked “yes” after this
question. The record indicates that the defendant was aware
of the maximum potential penalties that could be imposed in
this case. The totality of the trial court record indicates that
the defendant knowingly and voluntarily entered his guilty
plea and was aware that a mandatory minimum sentence
was required in this case. Thus, no manifest injustice has
occurred and the motion to withdraw guilty plea was proper-
ly denied. Accordingly, the judgment in this case should be
affirmed.

BY THE COURT:
/s/Mariani, J.

1 In its previous Opinion, this Court discussed the law rele-
vant to the withdrawal of a guilty plea. For clarity, this Court
again recites the law herein.

The Mansions of North Park
Homeowners Association v.

Mark McCullough
Pa. R.C.P. 1038—Motion for Post-Trial Relief

1. When a decision has been entered in accordance with
Pa. R.C.P. 1038, “Trial without Jury,” motion for post-trial
relief is to be filed. The filing of a motion to vacate and a
motion for reconsideration does not suffice.

2. By failing to file a proper motion for post-trial relief,
Plaintiff deprived the Court and opposing counsel of the
opportunity to review possible errors in the manner pre-
scribed by the rule of civil procedure.

(Linda A. Michler)

Fred C. Jug, Jr. for Plaintiff.
C. William Kenney for Defendant.

No. AR 07-13693. In the Court of Common Pleas Allegheny
County, Pennsylvania, Civil Division.

OPINION
Friedman, J., July 30, 2009—Plaintiff has filed an appeal

from a judgment it caused to be entered on June 18, 2009.
According to Plaintiff, the entry was based on our Decision
and Order dated May 21, 2009. In the course of drafting this
Opinion, we noticed for the first time that the appeal may be
procedurally defective in that Plaintiff never filed a motion
for post-trial relief. On June 1, 2009, Plaintiff did file a
Motion to Vacate and a Motion for Reconsideration, which
we denied without requiring an answer and without hearing
further argument. We did not regard it, at the time, as being
in the nature of a motion for post-trial relief under Pa. R.C.P.
227.1. Our recent re-examination of the Motion confirms our
earlier understanding.

Our Decision had been entered in accordance with Pa.
R.C.P. 1038, “Trial Without Jury.” It is very clear from the
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Note to that Rule that a motion for post-trial relief should
have been filed. We have reviewed Rule 227.1 to see if some-
how the Motion that was filed could be regarded as a motion
for post-trial relief. Paragraphs 29-31 of the Motion make it
clear that it was not so intended. Plaintiff merely felt we
were wrong and wanted to persuade us of that via additional
oral argument, even though closing arguments had already
been presented by way of briefs. In fact, Plaintiff even states
that “granting this Motion to Vacate the Order would stop the
appeal period from running.” It was a pure motion for recon-
sideration.

It should be noted that we only require answers to
motions for reconsideration that raise an issue we might
have missed or a fact we did not consider. We do not waste
our time or the time of attorneys on such motions when they
raise nothing new. For post-trial motions, however, we per-
mit answers as a matter of routine and always schedule
briefing and argument. By failing to file a proper motion for
post-trial relief, Plaintiff deprived the Court and opposing
counsel of the opportunity to review possible errors in the
manner prescribed by the Rules.

Ordinarily, we give parties substantial leeway when we
enforce the technicalities of the Rules of Court. However,
this failure seems fatal to Plaintiff ’s appeal. No grounds for
appeal have been preserved. The appeal should be quashed
or dismissed.

In the event the Superior Court decides to reach the mer-
its of the case, we note that Plaintiff raises four matters in its
Concise Statement of Matters Complained of on Appeal:

I. Whether the Plaintiff Association is entitled to
Judgment, as a matter of law, for the amount of
fines, legal fees and costs, as Judge Friedman
specifically found that the third cat violates the
Rules and Regulations or By-Laws of the Plaintiff
Association.

II. Whether the trial judge erred in failing to apply
the terms of the Uniform Planned Community Act
of Pennsylvania and the Association documents.

III. Whether the trial judge erred in deciding that
the activities of the cats did not rise to the level of
a nuisance and in deciding that the fines represent-
ed an abuse of discretion and unwarranted exercise
by the Board.

IV. Whether the trial court erred in failing to grant
the Motion to Vacate/Motion to Reconsider.

Our Decision sets forth the factual scenario shown by the
credible evidence. We substantially repeat it below.

FACTUAL BACKGROUND
The dispute involves daily fines imposed by the Plaintiff,

a planned community which is quite similar to a condomini-
um association but governed by a different act of the
Legislature, against one of the unit owners, Mark
McCullough. The Plaintiff did not seek to enjoin the offend-
ing conduct but had been content to assess daily fines which,
as of the date of the Complaint, had reached the amount of
$2,297.20, and which by trial had exceeded $11,000. Plaintiff
also sought an award of attorney fees of more than $6,000 for
the instant effort to collect the fines it has been imposing.

The conduct complained of was McCullough’s mainte-
nance of three cats in his unit, when the Plaintiff ’s rules and
regulations permit only two. Plaintiff also alleged in its
Complaint that the cats created “a nuisance and unreason-
able disturbances to other Unit Owners.” (Complaint, ¶20.)
McCullough did not deny that he had three cats but contend-
ed, inter alia, that the fact that there were three and not two

did not rise to the level of a nuisance, nor did they constitute
a nuisance for any other reason, and did warrant the imposi-
tion of any fine. He also contended that Plaintiff, through its
Board, had granted him a “variance” and then had improp-
erly withdrawn it, while allowing other “variances” in favor
of other unit owners to stand.

The undisputed evidence showed that McCullough had
adopted three feral cats a number of years ago before the
Plaintiff had any rules concerning the number of pets any
unit owner might have. He contended that those three cats
were “grandfathered in” and we agreed. However, when two
of those three cats died, McCullough, in July 2006, replaced
both of them, not just one as the rules would seem to require.
He then had one older “grandfathered” cat, and two new kit-
tens. In October 2006 he was granted the “variance” for the
three cats which was later withdrawn.

On occasion the current cats would run out of the house
and allegedly climbed on the car of the next-door neighbor,
leaving paw prints on her car. The neighbor also believed the
cats had defecated on her property, although a photograph of
the alleged cat excrement is inconclusive. The Court was
aware, by coincidence, that there are actually experts who
can tell, by a visual examination, whether or not a particular
deposit was made by a cat, a dog, a badger, a raccoon, or
some other animal. We did not possess such expertise nor
did any witness do more than speculate as to the source of
the item shown in the photograph taken by the neighbor on
May 17, 2007 and admitted as Plaintiff Exhibit 46.1 We note
that the source of paw prints is also a matter of expertise; the
prints could just as easily have been made by raccoons,
although we had assumed for purposes of argument that cats
were the culprits here.

McCullough believed the neighbor was trying to poison
his cats with antifreeze. The neighbor said the liquid she
placed in the saucer was intended to repel them, not kill
them. In any case, after September 2007, McCullough did not
let the cats out at all because of his concern for their safety.

DISCUSSION
We had noted in our Decision that, despite the allegation

of nuisance in the Complaint, the stated basis of the daily
fines was that McCullough had three cats when he was only
allowed two and had concluded that the extra new cat did
technically violate the rules and regulations or by-laws of the
Plaintiff. However, we also concluded that the essentially
unlimited daily fines represent an abuse of discretion and an
unwarranted exercise of power by the Board. It is this con-
clusion that Plaintiff had asked us to reconsider.

Plaintiff has taken different positions with regard to the
number of cats or dogs members of the association are per-
mitted to have and has enforced its varying policies or rules
haphazardly and without regard to any concept of fairness. It
is not entitled to the relief it seeks now, enforcement of daily
fines that have no relation to the conduct which the fines are
supposedly designed to correct or discourage. The amount
requested in the original Complaint filed in 2007 was exces-
sive, given that the credible evidence showed that the cats
were allowed outside only occasionally prior to September
2007 and not at all after that. The amount requested at trial
is outrageous in the circumstances and does not merit
enforcement at all.

There was no credible evidence that supported the notion
that McCullough’s cats were a nuisance, as the term is usu-
ally understood. They were not running wild nor did they
defecate everywhere. On occasion, they got out of the unit.
They may or may not have, on occasion, walked on a car. In
addition, there was no evidence that the animal whose feces
were photographed is even a cat, much less one of
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McCullough’s cats. In other words, there was no real pur-
pose served by the arbitrary two-cat limit. We properly
refused to condone the abusive fines assessed by Plaintiff for
a violation that was de minimis at best. The amount was
totally out of line with the violation alleged and, as a result,
did not merit even partial enforcement. We also properly
refused to award attorneys fees.

We entered an Order on our own motion, hoping to avoid
the need for further litigation regarding the Cats of
McCullough. We enjoined McCullough from replacing the
last grandfathered cat upon its demise, and we further
enjoined him from keeping more than two cats in the future
so long as he remains an owner of a unit in the Mansions of
North Park. This was possibly more relief than Plaintiff was
entitled to. We may even have been wrong in thinking that
McCullough’s cats were “grandfathered” rather than
McCullough’s right to have three cats. No one has appealed
from this aspect of our Decision so it is now final and there-
fore moot. However, it is pertinent to the question of whether
there was any violation, even the de minimis one we had con-
cluded occurred.

CONCLUSION
By not filing a motion for post-trial relief, Plaintiff has

waived all grounds for its appeal, which should be quashed
or dismissed.

If that is not done, the appeal in any case is without merit.
If there was a technical violation of the “Rules and
Regulations or By-Laws of the Plaintiff Association,” the
maximum damages would be a peppercorn. Need we add
that the reasonable amount of attorneys fees for pursuing
this action would be zero? The Board members that author-
ized or directed Plaintiff ’s attorney to solider on against all
reason are the ones who should pay his fee. We also note that
we are at the point where Defendant’s attorney fees begin to
appear awardable under 42. Pa. C.S. §2503(6), (7) and (9).

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2009

1 The exhibits of Plaintiff had been pre-marked and the num-
bers do not reflect the order in which they were used at trial.

In the Matter of the Condemnation by the
Redevelopment Authority of Allegheny

County of certain land in the Borough of
Homestead, Allegheny County,

Pennsylvania, being Property of DeBolt
Unlimited Travel Services Incorporated,

successor by merger to
DeBolt Realty Co., Inc., et al.

Federal Lien Priority—26 U.S.C.S. §6323

1. The priority of the federal lien depends on whether the
United States has complied with 26 U.S.C.S. §6323 (a) and (f)
which requires that the federal tax lien be filed in accor-
dance with state law.

2. It was the responsibility of the United States to see that
the proper indexing had been accomplished.

3. Because the indexing was not proper, the liens of the
subsequent lien, properly indexed has priority over the
United States lien.

(Linda A. Michler)

Donald C. Fetzko for the Steel Valley School District.
William P. Bresnahan and David L. Nixon for DeBolt
Unlimited Travel Services Incorporated.
Kenneth J. Yarsky, II for Danny P. Brown and Harry P.
Brown.
Geoffrey J. Klimas for the USA.
T. Lawrence Palmer for Office of Attorney General,
Commonwealth of Pennsylvania.
William G. Merchant for the Redevelopment Authority of
Allegheny County.

No. GD 05-4607. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., July 30, 2009—The captioned condemnation
action is in its final stages. Various petitions for distribution
of proceeds have been filed, two of which remain pending and
are now before us for decision.1 The petitions concern the
appropriate distribution of the remaining balance of the just
compensation paid as a result of the condemnation of certain
real estate (“the Condemnation Proceeds”). Most of the
Condemnation Proceeds have already been paid out. Some of
the disputes regarding the instant petitions have been
resolved by some of the parties inter se, but some still need to
be decided by the Court. The amount to be released is under-
stood by the Court to be $70,193.32, plus whatever interest
has accrued. The total of all the liens claimed by the instant
petitioners exceeds that principal amount.

An Order was entered on January 7, 2009 setting forth the
partial resolution and also establishing a briefing schedule
for the matters that remained in dispute. The briefs were
filed and the matter is now ready for decision.

As we understand the dispute, the United States of
America (“the United States”) claims that its tax liens (“the
Federal Liens”) on certain of the condemned parcels have
priority over the tax liens of the Commonwealth of
Pennsylvania (“the Commonwealth’s Liens”) and over the
Judgment Lien of the Browns. The Commonwealth contends
that the United States did not file its notice of the lien it
asserts early enough to have priority over the
Commonwealth’s Lien. The Browns contend that the United
States did not fully comply with the statutory requirements
that would give the Federal Lien priority over their
Judgment Lien.

The Federal Liens are for unpaid withholding taxes owed
by DeBolt Unlimited Travel Services, Inc. (“DeBolt”) which
owned the condemned real estate. The Federal Lien prima-
rily at issue was filed against DeBolt at FTL04-931 in
September 2004 for the withholding taxes due for June 2003,
September 2003, and December 2003. The Commonwealth’s
liens are at GD 03-7788 and GD 05-10069. The Browns’
Judgment Lien is at GD 04-23965. See list in Exhibit E to the
United States’ Brief on the Issue of Relative Lien Priority.

DISCUSSION
1. The Joint Petition is adequately pled and any procedural
deficiencies are not only harmless, they have been waived.

In its brief, the United States contends that the
Commonwealth and the Browns not only did not properly
plead, in their Joint Petition, the existence of their liens,
they have not introduced any evidence of their liens. The
United States’ chief argument focuses on Pa. R.C.P. 1019(a)
and its effect on the Joint Petition of the Commonwealth and
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the Browns. This is a largely technical question which
involves Pa. R.C.P. 206.1, et seq. as well as Rule 1019(a).

A review of the Joint Petition and the pleadings in the
underlying condemnation case does not reveal any obvious
or fatal deficiencies. We also note that it is generally the cus-
tom in this Court to extend deadlines or allow amendment or
waive defects, depending on the circumstances and the actu-
al prejudice to any party. The technical errors of the United
States caused real difficulty for the Court, yet we have also
overlooked those errors. For example, the United States
failed to file an Answer to the Joint Petition, admitting or
denying the averments by numbered paragraph as required
by the Rules. Instead, it filed a narrative “Opposition to the
Joint Petition” which also included its own petition in a nar-
rative form, both of which are non-compliant with Pa. R.C.P.
206.2(b). We properly could have stricken that combined
“opposition” and cross-petition but have instead addressed
its merits.

In its “Opposition,” the United States attaches Exhibit A,
“Account Transcript,” which shows a claim of only
$26,558.17 for the tax period ended September 30, 2003.
Contrary to its assertion in its brief, the United States did not
attach “evidence” of its claim until it filed with that brief a
printout of the Notice of Federal Tax Lien filed with the
Department of Court Records. See Exhibit F to the United
States’ Brief. However, rather than hoist the United States by
its own petard, we will not limit the claim of the United
States to the $26,558.17 as even a liberal construction of the
Pa. Rules of Court might require. (A strict construction
would bar any recovery by the United States for its failure to
file a proper Answer to the Joint Petition.) Rather, we will
consider the actual lien filed at FTL 04-931 which does spec-
ify a total lien of $87,133.48. We will also take judicial notice
of all the liens at issue, as indicated later herein.

We also point out that the Order entered after prelimi-
nary argument on January 7, 2009 suggests that the Court
was to decide the underlying merits of the respective lien
priority claims of the interested parties and that any techni-
cal missteps of procedure would not be delved into. That
Order is consistent with the Petition and Answer practice
here in Allegheny County.

Since all parties were clearly aware at the time they
wrote their briefs of the pertinent docket numbers of all the
liens claimed we will proceed to decide the merits of the dis-
putes. We note that a cursory review of the docket shows the
instant lienholders were all given notice of various motions
and petitions during the years this case was active. This too
suggests that everyone has known of everyone else’s liens
for quite some time.

The technical objection by the United States is without
merit.

2. Judicial notice of liens and judgment index.
Both sides attached printouts from the electronic docket

to their briefs. Neither side has disputed the accuracy of
those printouts. According to Exhibit F to the United States
brief, the Federal Liens at issue were all recorded at FTL 04-
931 on September 3, 2004 and we take judicial notice that
those liens had been previously assessed as follows:

$40,334.61 for the period ending June 30, 2003 was
assessed on October 6, 2003.

$30,442.69 for the period ending September 30,
2003 was assessed on February 9, 2004.

$16,356.28 for the period ending December 31,
2003 was assessed on April 5, 2004.

(The United States’ suggestion that its Federal Liens record-

ed on February 11, 2005 and August 29, 2005 also have prior-
ity is moot or without merit as will be discussed later herein.)

We take judicial notice of the following liens of the
Commonwealth:2

$59,583.12 for Employer Withholding Tax recorded
on April 21, 2003 at GD 03-7788.

$4,017.77 for Employer Withholding Tax recorded
on April 26, 2005 at GD 05-10069.

We take judicial notice that a judgment in the amount of
$31,300.00 was entered at GD 04-23965 on October 12, 2004
in favor of the Browns.

All of the above liens have been alluded to in the various
documents filed during the pendency of the captioned mat-
ter and were easily found at the docket numbers indicated.

We must also take notice of the fact that the Federal Lien
at FTL 04-931 was never indexed properly by the
Department of Court Records, Civil Division, formerly
known as the Prothonotary.

The Joint Petitioners filed copies of the Judgment Index
of the Department of Court Records. That list does not
include the Federal Lien filed at FTL 04-931. The United
States has not addressed the failure to index the lien at all in
its brief filed per the January 2009 Order, and has not filed a
supplemental brief contesting the accuracy of the Judgment
Index copies. This failure to index has great significance
regarding the question of the priority of the Federal Lien
over the Browns’ Judgment Lien, which will be discussed
later herein.

The United States has also attached Exhibit G to its brief,
possibly in the hope that we would take judicial notice of its
contents as well. We decline to do so. Exhibit G purports to
be a “transcript” of monies owed to the United States by
DeBolt Unlimited and is not a copy of anything filed in our
Department of Court Records, Civil Division (formerly the
Prothonotary). We are unclear as to its overall meaning and
are therefore unable to take judicial notice of the items con-
tained therein except to note that they do not appear to con-
stitute liens on the real estate in dispute. We note that it is
possible that Exhibit G was intended to relate to the table on
page 10 of the United States’ brief, which shows the later-
recorded liens.

3. The Commonwealth’s Lien at GD 03-7788 has priority
over the Federal Lien at FTL 04-931.

The parties agree that there are two essential require-
ments that must be satisfied before a state lien can have pri-
ority over a federal tax lien: “(1) it must be choate, and (2) it
must be first in time.” See Brief of the United States, citing
U.S. v. Pioneer American Insurance, 374 U.S. 84 (1963). The
parties also agree that for a lien to be “choate” the state
“must establish…the identity of the lienor, the property sub-
ject to the lien, and the amount of the lien,” with an addition-
al requirement here in the Third Circuit that the lien be
“summarily enforceable,” i.e. enforceable without any addi-
tional judicial action. Ibid. Furthermore, the Commonwealth
and the Browns do not dispute the contention of the United
States that the state lien must be choate prior to the date that
the federal tax was assessed, not the date that the federal tax
lien was recorded. As to the Judgment Lien of the Browns,
the parties agree that the requirements are similar except
that the assessment date of a United States lien is not con-
trolling; rather it is the date the United States actually
recorded its lien. The United States claims to have recorded
tax liens on September 3, 2004, February 11, 2005, and
August 29, 2005 that are ahead of the Commonwealth’s liens
and the Browns’ Judgment Lien. As previously indicated,
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only the Federal Lien filed September 3, 2004 needs to be
discussed in any detail.

The Declaration of Taking was filed on February 24, 2005.
As of that date the following events had occurred:

Federal tax lien at FTL 04-931 was recorded on
September 3, 2004, the taxes having been assessed on
October 6, 2003, February 9, 2004 and April 5, 2004.

Federal tax lien at FTL 05-218 was recorded on February
11, 2005, the taxes having been assessed on July 12, 2004 and
October 18, 2004.3

Commonwealth’s tax lien at GD 03-7788 was recorded on
April 21, 2003.

Commonwealth’s tax lien at GD 05-10069 was recorded
on April 26, 2005.

The Browns’ judgment at GD 04-23965 was entered on
October 12, 2004.

All these liens are “choate” as defined by the United
States in its brief. The lienor is identified, the amount of the
lien is identified, and the lien attaches automatically under
Pennsylvania law to all real estate then owned by the lien
debtor. It is undisputed that the parcels that were taken in
eminent domain were subject to the recorded liens whose
priority relative to each other is in dispute. Therefore, the
only remaining issue is which of the various liens are first
in time.

The Commonwealth’s lien at GD 03-7788, in the amount
of $59,583.12, is clearly the earliest, having been recorded on
April 21, 2003, well before the earliest assessment by the
United States, which occurred on October 6, 2003.
Therefore, even under the United States’ interpretation of
the applicable law, FTL 04-931 is no higher than second in
priority to GD 03-7788.

The dates also show that the Commonwealth’s other lien,
at GD 05-10069, is later in time to the Browns’ Judgment
Lien and the Federal Lien at FTL 04-931. In any event, the
balance available for distribution will be exhausted before
that other Commonwealth lien is reached.

4. The Judgment Lien of the Browns is superior to the
Federal Lien.

The next question is whether the Federal Lien is also infe-
rior to the Judgment Lien of the Browns.

The priority of the Federal Lien over the Browns’
Judgment Lien depends on whether the United States has
complied with 26 U.S.C.S. §6323(a) and (f) which require
that the federal tax lien be filed in accordance with state law
(here 74 P.S. §157-3).4

For the federal tax lien to be valid as to a judgment cred-
itor such as the Browns, it must have been filed, i.e. record-
ed, prior to the date of that judgment and it also must have
been properly indexed. The brief of Joint Petitioners sug-
gests that there is a question of whether or not the Federal
Lien was properly indexed. Joint Petitioners contend that
under the Federal law, it was the responsibility of the United
States to see that proper indexing has been accomplished.
After a review of 26 U.S.C.S. §6323, as well as the pertinent
case law, we agree with Joint Petitioners.

The undisputed docket entries of which we took judicial
notice earlier show that FTL 04-931 was recorded on
September 3, 2004 but was not indexed properly as late as
March of this year, 2009. The Browns’ Judgment Lien was
filed on October 12, 2004.

We researched the question of whether the failure to
index is fatal to the Federal Lien filed at GD 04-931 and
found that there is probably no case exactly on point and
very little guidance in the cases that touch on the issue.

The most useful case we found is VanDolen v. Dept. of the
Treasury, 929 F. Supp. 1083 (D. Tenn. 1996). The United

States District Court for the Middle District of Tennessee
denied the motion of the Internal Revenue Service for sum-
mary judgment in its favor regarding a federal tax lien such
as the one at issue here. The Court stated the applicable law
very clearly and then found that summary judgment in favor
of the United States was precluded by the very language at
issue here, “filing in such a manner that a reasonable inspec-
tion of the index will reveal the existence of the deed [or
judgment].” We quote below the pertinent portion of the
VanDolen holding:

Determination of the sufficiency of filing of a fed-
eral tax lien is governed by federal law.
Furthermore, section 6323 [of 26 U.S.C.] provides
that the Secretary of the Treasury shall prescribe
the “form and content of the notice” of filing. With
regard to notice, subsection (f)(4) provides that the
lien shall be filed and indexed in the local registry
of deeds when state law requires, such that “a rea-
sonable inspection of the index will reveal the exis-
tence of the deed.” 26 U.S.C. §6323(f)(4)(1978)….

In 1978, section 6323(f)(4) was amended to include
an additional requirement for notice filing by the
IRS. Prior to the 1978 amendment, section 6323
“required simply that the fact of a lien’s filing be
recorded ‘in a public index at the district office of
the Internal Revenue Service for the district in
which the property subject to the lien is situat-
ed.’”…. The statute now requires a filing which
would give notice of the lien’s existence upon a
“reasonable inspection.” Id.….

However, the Court can find no binding authority,
under the current version of section 6323(f)(4),
stating that filing in the proper location under a
taxpayer’s correct legal name precludes investiga-
tion into the sufficiency of the notice. Indeed, the
law in the Sixth Circuit provides little guidance
with regard to the notice provision. As such, the
court must be guided by the statutory language.

Section 6323(f)(4) provides in pertinent part:

[U]nder the laws of the State in which the real
estate property is located, a deed is not valid as
against a purchaser of the property who (at the
time of purchase) does not have actual notice or
knowledge of the existence of such deed unless
the fact of filing of such deed has been entered
and recorded in a public index at the place of
filing in such a manner that a reasonable
inspection of the index will reveal the existence
of the deed….

26 U.S.C. §6323(f)(4) (1978).

The statutory language plainly requires that the fil-
ing of the deed be such that a “reasonable inspec-
tion” will establish that the property is encum-
bered. The provision does not state, or even imply,
that filing under the taxpayer’s correct legal name
is dispositive of the sufficiency of the notice. The
statute establishes the benchmark by which the
sufficiency of notice is determined: “filing in such
a manner that a reasonable inspection of the index
will reveal the existence of the deed.” Id.

To determine whether the filing of the notice was
such that a “reasonable inspection” would have
unearthed the lien from the voluminous records of
the Register’s office, it is necessary to view evi-
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dence of the “reasonable inspection” that either
occurred or should have occurred.”

292 F. Supp. at 1085-87 (citations omitted). The VanDolen
Court therefore denied the United States’ motion for summa-
ry judgment so that a jury could decide what a “reasonable
inspection” of the judgment index would have revealed.

Here, there is no need for a jury or other factfinder as the
undisputed evidence shows that an error by the “filing offi-
cer,” the Department of Court Records, Civil Division,
resulted in the Federal Lien at issue not being indexed prop-
erly even though it had been recorded. The question then
becomes who is to bear the burden of that failure, the United
States or the Browns.

The holding of the Tennessee District Court in VanDolen
suggests that when Congress added the requirement that a
“reasonable inspection of the index [was to] reveal the exis-
tence” of federal tax liens that have been recorded, the pur-
pose was to protect those other than the United States, since,
under any other interpretation, the United States was
already adequately protected by the former language of
§6323(f)(4). Because we have to give meaning to all the lan-
guage of that section, we can only conclude that the burden
was on the United States to be sure that the filing officer not
only recorded the Federal Lien but also indexed it correctly.
Now that the Department of Court Records is computerized
and on the web, that burden is slight.

The lien of the Browns is therefore superior to that of the
Untied States at FTL 04-931.

CONCLUSION
The priority of the liens at issue in the two petitions now

before us is as follows:
First in priority, the Commonwealth’s Lien at GD 03-7788,

in the amount of $59,583.12, plus accrued interest, if any.
Second in priority, the Browns’ Judgment Lien at GD

04-23965, in the amount of $31,300.00, plus accrued inter-
est, if any.

Third in priority, the Federal Tax Lien at FTL 04-931,
which cannot be paid out of the proceeds at issue here which
are insufficient to pay the two prior liens.

Because the Commonwealth and the Browns agreed to
different amounts as between themselves only, distribution
of the remaining balance of the just compensation paid in
this case shall be made as set forth in the proposed Order
attached to the Joint Petition. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 30, 2009

ORDER OF COURT
AND NOW, to-wit, this 30th day of July 2009, the Joint

Petition of the Commonwealth of Pennsylvania and Danny P.
Brown and Harry P. Brown is hereby GRANTED, and the
Petition of the United States (included in its Opposition to
the Joint Petition) is hereby DENIED, and the relative prior-
ity of the liens at issue having been decided as discussed in
the attached Memorandum in Support of Order, it is hereby
ORDERED that the remaining balance of just compensation
paid into Court shall be released to the following parties in
the amounts indicated:

1. To the Commonwealth of Pennsylvania the
amount of $43,542.75, plus accrued interest, if any,
in partial satisfaction of its lien recorded at GD 03-
7788.

2. To Danny P. Brown and Harry P. Brown the
amount of $28,800, plus accrued interest, if any, in

partial satisfaction of their Judgment Lien at GD
04-23965.

BY THE COURT:
/s/Friedman, J.

1 Joint Petition of Danny P. Brown and Harry P. Brown and
the Commonwealth of Pennsylvania and the Petition of the
United States of America, which is included in a narrative
form as part of its “Opposition” to the Joint Petition.
2 This listing comes from Exhibit B to one of many earlier
Petitions to Pay Estimate of Just Compensation into Court. It
is attached to the United States’ brief as Government Exhibit
E. Those earlier Petitions were filed August 2, 2006.
3 The United States assessed taxes due by DeBolt, for the
periods ending September 30, 2004 and December 27, 2004,
but did not record a lien related to this assessment until
August 29, 2005 (FTL 05-1136), after the date of the taking.
It is therefore not a lien against the real estate at issue.
4 Although §6323(f) uses the term “deed” throughout rather
than “lien,” §6323(a) makes it clear that the requirements of
§6323(f) must be met before the Federal Lien here has prior-
ity over the Browns’ Judgment Lien.

NC Venture I, L.P. v.
Vora Enterprises, Inc.

a dissolved Florida corporation,
and Madhuben C. Shah

Foreign Judgment—Petition to Vacate Foreign Judgment—
42 Pa.C.S.A. Section 4306—Uniform Enforcement of Foreign
Judgments Act

1. The transfer of a foreign judgment to Pennsylvania
pursuant to the Uniform Enforcement of Foreign Judgments
Act for the purposes of effecting judgment, does not confer
jurisdiction upon a Pennsylvania court to reconsider the
merits of the underlying case de novo.

2. A Pennsylvania court may undertake a limited inquiry
regarding the jurisdiction of the court that issued the judg-
ment and the process afforded the judgment debtor, and then
determine whether to permit the judgment execution.

3. In the absence of fraud, the service return which is full
and complete on its face, is conclusive and immune from
attack by extrinsic evidence. This does not extend to l) facts
of which the sheriff cannot be expected to have personal
knowledge, but hearsay, 2) statements made by third parties,
or 3) conclusions based upon facts known to the sheriff only
through statements made by others. Therefore a service
return which states that a certain place is a residence or
dwelling can be attacked as that is a statement which has
been told by others.

4. Plaintiff did not comply with notice of the transfer of
judgment to Pennsylvania, a technical violation of 42
Pa.C.S.A. §4306 (c) (2), however, defendant did have notice
of the intended enforcement of the judgment.

5. Despite the notice of the sheriff ’s sale, defendant wait-
ed eight months after she learned of the sheriff ’s sale to file
her petition to vacate foreign judgment. It would be
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inequitable to refuse to allow enforcement of the judgment
for a technical violation of §4306 (c) (2) when defendant was
dilatory in filing her petition.

(Linda A. Michler)

Dominic A. DeCecco for Plaintiff.
Daniel A. Austin for Defendants.

No. GD 05-014566. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., July 27, 2009—Madhuben C. Shah (“defen-

dant”), has appealed my denial of her Amended Petition to
Vacate Foreign Judgment. The judgment stems from a
Business Note and Security Agreement, dated March 17,
1998, between Barnett Bank, N.A. (plaintiff ’s predecessor in
interest), as lender, and Vora Enterprises, Inc., as borrower.
The Note, Exhibit B to defendant’s petition, lists Vora’s
address as 829 SE 17th Street, Ocala, FL 34470. The Note is
purportedly signed by defendant as president of Vora. A
“Continuing Guaranty,” purportedly signed by defendant in
her individual capacity, guarantees payment of the note. No
address is given for defendant.

On December 31, 2002, plaintiff filed suit in Florida
against defendant and Vora to recover on the note. The
return of service states that on January 25, 2003, at 11:13
a.m., defendant was served at 1411 Southeast 9th Avenue,
Ocala, FL 34471, by “substitute service” as follows:

By leaving a true copy of this process with the date
and hour of service endorsed thereon by me, a copy
of the complaint, petition, or other initial pleading
or paper (if any) at the within named person’s [i.e.,
defendant’s] usual place of abode with any person
residing therein who is 15 years of age or older and
informing the person of the contents:
NAME: Dharmendra C. Shah.  TITLE/RELATION: Son.

Service was effectuated by Michael W. Jones of the State
Service Corporation. On April 23, 2003, plaintiff obtained a
default judgment against defendant and Vora.

On June 23, 2005, plaintiff filed with the Prothonotary of
this county an Application For Registration Of Foreign
Judgment Pursuant To Uniform Enforcement Of Foreign
Judgments Act. 42 Pa.C.S.A. §4306 (c) (2), Notice of Filing,
provides:

Promptly upon the filing of the foreign judgment
and the affidavit, the clerk shall mail notice of the
filing of the foreign judgment to the judgment
debtor at the address given and shall make a note
of the mailing in the docket. The notice shall
include the name and post office address of the
judgment creditor and the attorney for the judg-
ment creditor, if any, in this Commonwealth. In
addition, the judgment creditor may mail a notice
of the filing of the judgment to the judgment debtor
and may file proof of mailing with the clerk. Lack
of mailing notice of filing by the clerk shall not
affect the enforcement proceeding if proof of mail-
ing by the judgment creditor has been filed.

Emphasis added. The docket does not reveal that the
Prothonotary sent defendant notice of the filing. Plaintiff
does not contend that it sent defendant notice of the filing of
the judgment.

Plaintiff filed a Praecipe for Writ of Execution on August
17, 2007. It was reissued on December 4, 2007. On January
17, 2008, defendant was personally serviced with notice of

sheriff ’s sale to be held March 3, 2008. Defendant does not
deny being served. The sale was continued for reasons that
do not appear of record. On June 19, 2008, the sale was
stayed because defendant filed bankruptcy. Defense counsel
entered his appearance on August 19, 2008, Defendant’s
original Petition to Vacate Foreign Judgment was filed
September 9, 2008. Thus, although defendant was aware of
the judgment at least by January 2008, it took eight months
to file said petition.

Defendant essentially avers three grounds in support of
her Petition to Vacate Foreign Judgment:

(1) she did not sign the Note or the Guaranty upon
which the judgment was based;

(2) she was not served with notice of the Florida
lawsuit; and

(3) neither the Prothonotary nor the plaintiff noti-
fied her of the filing of the foreign judgment.

The transfer of a foreign judgment to Pennsylvania pur-
suant to the Uniform Enforcement of Foreign Judgments
Act, 42 Pa.C.S.A. §4306, for the purpose of effecting judg-
ment, does not confer jurisdiction upon a Pennsylvania
court to reconsider the merits of the underlying case de
novo. A Pennsylvania court may only undertake a limited
inquiry regarding the jurisdiction of the court that issued
the judgment and the process afforded the judgment debtor,
and then determine whether to execute the judgment.
Tronagun Corporation v. Mizerock, 820 F. Supp. 225 (W.D.
Pa. 1993). Therefore, this Court has no jurisdiction to con-
sider whether or not defendant signed the note and guaran-
ty. Only the jurisdiction where the judgment was initially
entered can open a default judgment which was entered in
that jurisdiction. Great Bay Hotel v. Saltzman, 609 A.2d 817
(Pa.Super. 1992). This Court can only enforce or refuse to
enforce the judgment.

Defendant contends she was not served with notice of the
Florida lawsuit. As noted above, the return of service indi-
cates that service was effectuated by serving defendant’s
son, Dharmendra C. Shah [a/k/a Danny Shah] at defendant’s
usual place of abode, i.e., 1417 Southeast 9th Avenue, Ocala,
Florida. At ¶4 of her verified original petition, defendant
asserts that she “never owned or lived at” that address. At ¶6
she avers that at all relevant times she “did not own proper-
ty in Florida, was not a resident of Florida, and did not do
business in Florida.” Emphasis added. In her supporting
brief she also claims that she has lived in Pennsylvania at all
times since 1994.

Generally, in the absence of fraud, the return of service of
a sheriff (or other official process server), which is full and
complete on its face, is conclusive and immune from attack
by extrinsic evidence. But this conclusiveness is restricted
only to facts stated in the return of which the sheriff pre-
sumptively has personal knowledge. It does not extend to 1)
facts of which the sheriff cannot be expected to have person-
al knowledge and which are based upon information
obtained through hearsay; 2) statements made by third par-
ties; or 3) conclusions based upon facts known to the sheriff
only through statements made by others. Hollinger v.
Hollinger, 206 A.2d 1 (Pa. 1965). If a sheriff ’s return states
that a certain place is the residence or dwelling of the defen-
dant, such a statement is not a matter ordinarily within the
personal knowledge of the sheriff, but a statement based
upon what he has been told by others. Thus defendant can
attack the statement in the return that 1417 Southeast 9th
Avenue was her usual place of abode.

In Frontier Leasing Corporation v. Shah, 931 A.2d 676
(Pa.Super. 2007), in a proceeding to enforce an Iowa judg-
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ment, the debtor disputed that the Iowa court had personal
jurisdiction over him. In resolving the issue, the Superior
Court stated that the question is whether the Iowa court had
the requisite personal jurisdiction, not whether a
Pennsylvania court would. Therefore, the Court looked to
Iowa law for the answer.

Florida Statutes, Title VI, Civil Practice and Procedure,
Chapter 48, Process and Service of Process, §48.031 (1) (a),
provides as follows:

Service of original process is made by delivering
a copy of it to the person to be served with a copy
of the complaint, petition, or other initial pleading
or paper or by leaving the copies at his or her
usual place of abode with any person residing
therein who is 15 years of age or older and inform-
ing the person of their contents. Minors who are
or have been married shall be served as provided
in this section.1

In Emmer V. Brucato, 813 So.2d 264 (F1. 2002), the
Florida District Court of Appeal held that a return of service
which is regular on its face is presumed valid unless clear
and convincing evidence is presented to the contrary. A
determination of credibility is within the prerogative of the
trial court, even if it is based upon a review of transcribed
depositions. See American Vending Co., Inc. v. Brewington,
432 A.2d 1032 (Pa.Super. 1981).

The defendant did not testify, file an affidavit or produce
any form of identification to indicate that she did not reside
in Florida in January of 2003. In her petitions, she avers that
she never resided at 1417 SE 9th Avenue. She also contend-
ed that she was not a resident of Florida and did not do busi-
ness in Florida. In her supporting brief, defendant states that
she has lived in Pennsylvania since 1994. These contentions
are belied by the record and Florida court documents.

In defendant’s divorce action, Case No. 97-349-CA-FC,
filed in the 5th Circuit of Marion County, Florida, the Marital
Settlement Agreement For Dissolution Of Marriage was
signed by defendant on January 23, 1997, and lists her
address as 1417 SE 9th Avenue. Her signature was notarized,
and the notary stated that defendant produced a Florida
Identification Card as identification.2 In the Final Judgment
of Dissolution of Marriage entered March 17, 1997, the cer-
tificate of service by the court states that notice was mailed
to defendant at 1417 SE 9th Avenue.

In his deposition of November 25, 2008, defendant’s son
testified that Vora Enterprises, Inc. was a Florida corpora-
tion which his mother set up and owned. (T-6, 7). The corpo-
ration was set up in 1994 and operated a convenience store
which was licensed in Florida. (T-9, 10). It would thus
appear that, contrary to her assertion, defendant did busi-
ness in Florida even though the son managed the store. The
son claimed that his mother never lived in Florida, but the
property agreement she signed contradicts that contention.
(T-14). The son’s testimony was vague and contradictory. He
did not recall how the loan documents were initiated or
whether or not his mother signed them. (T-21, 22, 29, 30, 32).
He stated that he did not recall if he was an officer of the cor-
poration (T-8), and then claimed he was not an officer of the
corporation. (T-23). Yet a “Profit Corporation Annual
Report” filed with the Florida Department of State by the
son on March 31, 1998, states that defendant was president
and he was vice-president. The address given for the corpo-
ration, defendant and son was 829 SE 17th Street, the
address used by the business. (T-9). If defendant did not live
in Florida, why would her son list her as having a Florida
address? Due to the vagueness and inconsistencies in the
son’s deposition and Florida Court documents related to

defendant’s divorce, I cannot find that defendant presented
credible evidence, let alone clear and convincing evidence,
that she did not live at 1417 SE 9th Avenue at the time serv-
ice was effectuated.3

After argument on the petitions on March 25, 2009, and
the submission of briefs on May 12, 2009, defendant filed the
affidavit of her daughter, Toral Sodhi. The affidavit states as
follows:

March 20, 2009

To Whom It May Concern:

I Toral Sodhi verify that I was living with my moth-
er (Madhuben C. Shah) at 2707 Autumnwood
Drive, Glenshaw, PA 15116 since the property was
first bought in summer of 1997.

I moved out of my mother [sic] house in May 2007
after I got married and now currently live in New
Jersey.

If you have any questions or concerns please feel
free to contact me at 412-519-8922.

Although this affidavit purports to have been executed on
March 20, 2009, it was not filed until May 12, 2009.

Also, ¶3 of the marital settlement agreement provides as
follows:

The parties agree that the two minor daughters,
Sujata Shah and Toral Shah…will all reside with
their father in Pittsburgh, Pennsylvania, and that
he shall be solely responsible for their maintenance
and support. The parties further agree that the
Wife shall have the right to visitation without
restriction.

The defendant and her husband signed this agreement on
January 23, 1997, just months before the daughter claims
she was living with the mother. The daughter did not testify
at the hearing or by deposition. Whether or not the affidavit
is accepted as evidence, I do not find it credible.

Defendant asserts that plaintiff has failed to promptly
notify her of the filing of the judgment pursuant to 42
Pa.C.S.A. §4306 (c) (2). I have not found any case law deal-
ing with whether a violation of §4306 (c) (2) prohibits the
enforcement of the judgment. The only Pennsylvania case
which cites §4306 (c) (2) is Andrews v. Wallace, 657 A.2d 24
(Pa.Super. 1995). In that case, Andrews contended that she
never received proper notice of the transfer of a New
Jersey judgment to Pennsylvania. Andrews presumed that
notice must take the form of personal service of process,
which she never received. She argued that the
Pennsylvania courts lacked jurisdiction over her. The
Superior Court held as follows:

Personal service was not necessary in
Pennsylvania, however, because Pennsylvania
courts do not need to exercise any jurisdiction over
Andrews’ person: no one has ever hauled her into
court here. Rather, Wallace only wants the
Commonwealth to exercise control over some of
Andrews’ Pennsylvania real estate. This is called in
rem jurisdiction, because it involves the state exer-
cising authority over things, not people.

Pennsylvania courts have automatic in rem juris-
diction over all property located in the
Commonwealth. That is part of the inherent power
of a sovereign. The Commonwealth makes it possi-
ble for Andrews to own real property in
Pennsylvania by maintaining a recording system,
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and authorizing the sheriff to eject trespassers, etc.
The Commonwealth also keeps society running by
using its sovereign power over property to satisfy
valid judgments through the sheriff ’s powers of
levy and execution. All Wallace seeks is to execute
her valid judgment against Andrew’s Pennsylvania
property.

The dictates of due process do require that
Commonwealth authorities provide some notice
before seizing a person’s property to satisfy a judg-
ment. This notice requirement is less stringent
than personal service, because the Commonwealth
is only going after property to satisfy a judgment
which has been obtained with the fullest due
process protections our society, or any society,
offers. Specifically, the Prothonotary must mail
notice to the judgment debtor. 42 Pa.C.S.A. §4306
(c) (2). This has been done to the trial court’s satis-
faction.

Id. at 25-26. (footnote omitted).
It is undisputed in the instant case that neither the

Prothonotary nor plaintiff ’s counsel sent defendant notice of
the filing of the judgment. In its Answer, at ¶5, plaintiff
denied that it had a duty to notify defendant of the entry of
the judgment prior to commencing execution proceedings.
This is clearly an incorrect statement of the law. The issue,
however, becomes whether I should refuse to allow execu-
tion on the judgment because of plaintiff ’s failure to comply
with 42 Pa.C.S.A. §4306 (c) (2).

Were I to refuse to enforce the judgment based on the vio-
lation of §4306 (c) (2), nothing would preclude plaintiff from
refiling the judgment and mailing defendant the proper
notice. Defendant acknowledges that she was personally
served with notice of a sheriff ’s sale in January of 2008. The
sale was stayed and defendant has had the opportunity to
present and argue her challenge to the Florida judgment,
which is the same procedural posture she would have been
in had she been mailed notice of the filing of the judgment.
The record does not reveal that defendant has sustained any
prejudice by the initial lack of notice. In the interest of judi-
cial economy, a rid because defendant was personally served
with notice of the sheriff ’s sale, I see no reason to refuse
enforcement of the judgment based on plaintiff ’s technical
failure to comply with §4306 (c) (2). In Quatrochi v. Gaiters,
380 A.2d 404 (Pa.Super. 1977), defendant filed a petition to
open default judgment attacking the validity of service and
the sheriff ’s return. The petition was filed eight weeks after
he received notice of the judgment without satisfactorily
explaining the delay. The Superior Court found that defen-
dant had not acted promptly and reversed the trial court’s
granting of defendant’s petition. Here defendant waited
eight months after she learned of the sheriff ’s sale to file her
petition, without explanation, It would be inequitable to
refuse to allow enforcement of the judgment for a technical
violation of §4306 (c) (2) when defendant was dilatory in fil-
ing her petition.

BY THE COURT:
/s/O’Brien, J.

1 While defendant also argues there was not proper service
upon her as a nonresident doing business in Florida (see
§48.071), plaintiff does not contend that it attempted service
on her on that basis.
2 Interestingly, defendant’s husband, Chinulal Shah, signed,
and his signature was notarized. The notary stated that he
produced a Pennsylvania driver’s license as identification.

When the Florida Court entered its final judgment on March
17, 1997, at ¶ A it stated that the Court had jurisdiction over
one or both of the parties. Since defendant had produced a
Florida ID and her husband a Pennsylvania driver’s license,
it would seem that the Court found it had jurisdiction
because defendant was a Florida resident.
3 Defendant’s son acknowledged being served with the com-
plaint, stating that defendant was his mother, and that he
could accept service. (T-54, 55).

M.P. v. S.B.
Custody—Relocation

1. Mother and father never married and were living
together at the time of the birth of their son. One month later,
they separated as a result of the father starting a prison sen-
tence that lasted nine and a half months. Upon his release, he
resumed living with the mother and the parties’ son. The
father then began living with his mother and stepfather
while the mother began attending college full time as well as
working full time. The father exercised custody of the son
from Friday through Monday every weekend and his parents
provided care for the child two to three weekdays per week.

2. The child was subsequently in the father’s care for
approximately six weeks when mother was without a vehi-
cle. Altercations occurred between the parents and the
father obtained a protection from abuse order against the
mother awarding temporary custody of the child to the
father.

3. Subsequently, the parties shared custody of the child
on an equal basis, with the mother not fully complying with
the shared custody order and filing a complaint for modifi-
cation. The mother failed to attend a custody conciliation
and later informed the father of her desire to move to
Nebraska with the child. She had been accepted into the
“Mother Living Learning” program in Nebraska that would
provide her with a tuition scholarship as well as food, shel-
ter, clothing, and child care. The assigned judge at a concil-
iation denied the mother’s request to relocate with the child
since no relocation petition had been filed and no relocation
hearing had been held. A trial was scheduled and evalua-
tions were ordered.

4. Three days later, the mother presented an emergency
ex parte petition to a different judge in the Family Division
who granted the mother primary custody of the child and
gave her permission to relocate to Nebraska the next day.
The assigned judge was presented with and granted a motion
for reconsideration and an order was entered directing the
child to return to Allegheny County. The mother then filed a
formal request for relocation and a hearing was held, after
which time the assigned judge denied the mother’s request
to relocate.

5. The court explained that relocation was denied as the
parties had equally shared custody of their child, and daily
care was better provided by the father. The child had a
strong bond not only with the father, but also with the pater-
nal grandparents who provided extensive care. The child
had other family members in the area and would not have to
spend nearly the amount of time in child care when with the
father as he would when with the mother. While relocation
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may improve the quality of life of the mother, it would not
improve the quality of life for the child.

6. The court was also concerned about mother’s behavior
and credibility, disrespectful and deceitful conduct through-
out the litigation. She violated the county’s “one judge/one
family” rule by presenting an ex parte motion to another
judge in the same division.

(Christine Gale)

Jan Medoff for Plaintiff/Father.
Peter J. Ennis for Defendant/Mother.
Laura A. Maines for the child.

No. FD 05-004733-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Hertzberg, J., June 17, 2009—This Opinion explains our

decision to deny the request of S.B. (“Mother”) to relocate to
Nebraska with the parties’ son. Mother has appealed from
our decision to the Superior Court. This is a Children’s Fast
Track appeal. See Pa.R.A.P. Nos. 904(f), 905(a) and
1925(a)(2).

Mother and M.P. (“Father”) never married, but they were
living together when their son was born in January of 2005.
One month later they separated as a result of Father starting
a prison sentence that lasted nine and a half months. After
his release from prison, for approximately ten months,
Father resumed living with Mother, the parties’ son and a
daughter Mother had from a previous relationship. Around
January of 2007, Father began living with his Mother and
Stepfather (“Paternal Grandparents”). Mother then began
attending college full-time at Duquesne University and also
working forty hours per week. Father, who also worked, had
custody of his son from Friday through Monday every week-
end and Paternal Grandparents cared for him during the
daytime two or three weekdays every week.

In October of 2007, Mother’s car stopped working result-
ing in the parties’ son being left in the custody of Father and
Paternal Grandparents for approximately six weeks.
Mother’s daughter from a previous relationship, who was
then seven years old, continued to be in Mother’s custody.
Early in December of 2007 Mother received an inquiry from
the Allegheny County Department of Children Youth and
Families (“CYF”) concerning the welfare of her daughter.
Mother erroneously suspected that Father or Paternal
Grandparents asked CYF to investigate her, and she was
angry at them. She took a bus to their home, but Paternal
Grandparents, after consulting with CYF, refused to let her
in to take the child. Mother then screamed profanities,
kicked the front door to their home and punched the living
room window. The window broke, cutting Mother’s hand.
Paternal Grandparents called the police, but Mother left
before they arrived. Later, Mother threatened harm to
Father by telephone.

Father immediately obtained a temporary Protection
from Abuse Order. The undersigned then presided over the
final hearing on Father’s Protection from Abuse Petition and
heard testimony from Father, Paternal Grandparents,
Maternal Grandmother and Mother. Mother admitted to the
poor behavior at Paternal Grandparents’ home. Mother also
acknowledged that she had not cooperated with the CYF
investigation. We, therefore, signed a Final Protection from
Abuse Order against Mother that terminated in six months
and awarded temporary custody of the parties’ son to Father.
However, we also included a provision for possible custody
modification “upon receipt of CYF’s investigative report of
Mother.” 1/7/2008 Final Order of Court, p. 2.

Mother then cooperated with the CYF investigation,
which determined that there were no safety risks to either of
her children. On June 10, 2008, Father agreed the Final
Protection from Abuse Order could be terminated, but he
opposed Mother’s Petition for Special Relief requesting pri-
mary physical custody of the parties’ child. Father argued he
should continue to have primary physical custody. We
instead ordered the parties to share custody equally, first on
a 2-2-5-5 schedule and then on a week on-week off schedule.
Mother did not fully comply with our shared custody order;
hence in August of 2008 we ordered the local police to
enforce it. Mother then filed a Complaint for Modification of
a Custody Order, and Father filed a Counterclaim for Shared
Custody. The parties both attended custody mediation in
October of 2008, but were unable to reach an agreement. The
parties were therefore both ordered to attend a Conciliation
with a Custody Conciliator in November. Mother, however,
failed to attend it. Next, the parties were ordered to attend a
conciliation before the undersigned on January 12, 2009.

It was on January 12, 2009 that Mother first informed
Father she wanted to take their son with her to attend the
College of St. Mary in Omaha, Nebraska. Also on January
12, 2009, Mother for the first time verbally requested per-
mission from the undersigned to take the child to Nebraska
on January 16, 2009. Mother, who was a Sister Thea
Bowman Black Catholic Educational Foundation tuition
scholarship recipient at Duquesne University, was accepted
into the “Mother Living Learning” (MLL) program at St.
Mary that provided not only Mother with a tuition scholar-
ship, but also the children and Mother with food, shelter,
clothing and child care while Mother attended the all-
female College in Nebraska. Contributions from the
Foundation and the College to Mother and the children for
them to be in the MLL program would amount to a total of
approximately $60,000. Mother implied that she would be
unable to accept this “once in a lifetime opportunity” unless
we permitted her to relocate with the parties’ son. The
undersigned refused Mother’s request because the implica-
tion that she had to suddenly relocate with the parties’ son
to get the benefits of the program was unbelievable, and
because Mother had not filed a Relocation Petition, and we
therefore had not conducted a relocation hearing pursuant
to Plowman v. Plowman, 409 Pa.Super. 143, 597 A.2d 701
(Pa.Super. 1991). The undersigned told Mother he hoped she
would take advantage of this opportunity, but that she could
not relocate the child at that time. We instead issued three
orders: an order scheduling a custody trial for May 14, 2009,
an order for a child custody psychological evaluation to be
paid for by Allegheny County (since both parties were in
forma pauperis) and an order appointing Reed Smith, L.L.P.
as the Child Custody Guardian to represent the best inter-
ests of the child pro bono.

Three days later, Mother had the Supervising Attorney of
the Duquesne University School of Law Clinical Legal
Education program present an Emergency Petition for
Special Relief ex parte to a different Judge of the Court of
Common Pleas of Allegheny County. This other Judge,
believing Mother would otherwise miss a “once in a lifetime
opportunity,” (Emergency Petition for Special Relief dated
l/15/2009, p. 3), essentially reversed the decision of the
undersigned and granted Mother’s Emergency Petition. The
other Judge signed an order granting Mother primary cus-
tody of the parties’ son with permission to relocate him to
Nebraska the next day. Four weeks after Mother took the
child to Nebraska with her, Father, who had been proceed-
ing pro se, obtained counsel who presented a Motion for
Reconsideration to the undersigned. Since it was not in the
child’s best interests to remain in Nebraska, the under-
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signed vacated the other Judge’s order and directed return
of the child to Allegheny County at the time Mother’s Spring
Break from college began. Mother then filed a formal writ-
ten request for relocation, and we held a hearing on it pur-
suant to Plowman, supra. Following a hearing before the
undersigned held on April 16, 2009, we denied Mother’s
Petition to Relocate, and Mother appealed to the Superior
Court. Mother contends on appeal that our decision denying
relocation is incorrect because relocation is in the child’s
best interests, relocation will substantially improve the
quality of life of Mother and the child and there are suitable
alternative arrangements for visitation with Father that are
available. See Mother’s Statement of Matters Complained of
on Appeal.

In Thomas v. Thomas, 199 Pa.Super. 249, 739 A.2d 206,
the parties equally shared custody of their children for
over two years under a consent order until the Mother
requested primary custody and permission to relocate with
the children to Alabama. In permitting relocation, the trial
court in Thomas myopically applied the factors identified
in Gruber v. Gruber, 400 Pa.Super. 174, 583 A.2d 434 (1990),
to the Mother’s household. The Superior Court reversed the
trial court because an analysis different from Gruber, supra
must be applied to equally shared custody. The Gruber fac-
tors are to be considered as part of an overall best interests
of the child analysis that scrutinizes the competing custodi-
al environments of both parents. See, Thomas, 739 A.2d at
209-211. Since Mother and Father in the instant custody
dispute were sharing custody equally, Thomas, supra is the
appropriate analysis.l

Mother in the subject custody proceeding described the
environment in the Nebraska dormitory as permitting the
child to spend time with his half-sister, especially since
they shared a bedroom. Economically, Mother could work
part-time two days per week since the MLL program cov-
ers the food, clothing, rent, and child care expenses
incurred by her and her two children. The parties’ child
attends daycare three days per week from 7:00 a.m. to 5:00
p.m. in Nebraska while Mother attends classes and works.
Mother also testified that Nebraska is more “family-orient-
ed” than Pittsburgh:

…it’s like they have rec centers. They have all
these different mothers and kids things at the dif-
ferent universities there, which are also for learn-
ing and reading and math and whatever. So there’s
just so much out there. There’s just so much.

Transcript of Audio taped Relocation Hearing of April 16,
2009 (“T.” hereafter), p. 83.

Father and Paternal Grandmother described the child’s
Pittsburgh environment. Father works full time as a barber.
He and the child live with Paternal Grandparents, who are
retired. The child has his own bedroom there. The child
attends pre-school from 9:15 a.m. to 3:15 p.m. two or three
days per week. Most of the time Father takes the child to and
from pre-school, and two of the child’s cousins attend the
same pre-school with him. Sometimes after pre-school the
child will go to the YMCA to play with his cousins. On week-
ends he may go to the Carnegie Science Center and Chuck-
E-Cheese with his cousins. Although Mother is critical of the
Paternal Grandparents for treating him “like a little king”
(T., pp. 87-88), Mother clearly acknowledges a bond exists
between the child and his Paternal Grandparents that is
extremely close because they frequently assist Father with
raising the child. Father has an extremely large family (30
aunts and uncles and more than 20 cousins), and nearly all
of them live in or near Pittsburgh. Mother’s entire family
also lives in the Pittsburgh area.

Scrutinizing these competing custodial environments,
clearly the Father’s is better for the child. He spends as
much if not more time with his Father and Paternal
Grandparents as he does with his Mother and half-sister, but
he also has all of his cousins in the Pittsburgh area. Mother
failed to convince us that Nebraska is more family-oriented.
Her descriptions above are extremely vague, and in any
event, these “opportunities” (T., p. 92) also exist in the
Pittsburgh area, as Father was able to demonstrate in a very
specific manner when he testified about the child going to
the Carnegie Science Center, Chuck-E-Cheese and the
YMCA. The Child Custody Guardian, in arguing that reloca-
tion to Nebraska was in the child’s best interests was
extremely critical of Father for not spending the entire day
on alternating Mondays with the child, since Father does not
work on alternating Mondays. T., p. 151. We find such criti-
cism inappropriate. The child only goes to pre-school “for a
couple of hours” (T., p. 124) on those Mondays. Mother actu-
ally leaves the child in child care more hours per week than
Father, and the child spends ten long, consecutive hours in
child care when left there by Mother. Finally, we are
impressed by the fact that Father does not take the child to
pre-school simply to provide supervision while he works. If
this were the reason, Paternal Grandparents could supervise
the child whenever Father worked at no expense to Father.
However, Father pays to place his son in pre-school because
Father values the education his son is receiving there. T., pp.
112-115.

Mother also argues relocation would substantially
improve the quality of life of herself and the child. Although
this appears to be true for Mother, for the reasons set forth
above, it is not the case for the child.

Mother’s final argument is that there are suitable alterna-
tive arrangements for visitation with Father. Father, howev-
er had exclusive custody or equally shared custody of the
child during the fourteen months preceding Mother’s reloca-
tion attempt, but Mother’s proposal was for Father to have
custody “about 90 days a year.” T., p. 69. Therefore, this
claim of a suitable alternative for Father has no merit. We
did, however, sign an Order after the relocation hearing
directing the parties to try to agree on a custody arrange-
ment that “comes as close to equally shared physical custody
as possible…[including] the exercise of physical custody of
the child in Nebraska.” April 17, 2009 Order of Court. Based
on the testimony we received at the relocation hearing, we
believe shared custody is in the best interest of the child in
the instant case.

However, there has been an alternative analysis put forth
for shared custody relocation cases by at least two Superior
Court Judges. See Thomas, supra at 213 (Ford-Elliot
Concurrence) and McAlister v. McAlister, 200 Pa.Super. 42,
747 A.2d 390 at 393 (Musmanno Concurrence). In that analy-
sis, one of the parties is awarded primary custody. Then, the
Gruber factors are applied to determine if relocation is in the
best interests of the child. Our plan, prior to Mother present-
ing the Emergency Motion to the other Judge, called for the
preparation of a child custody psychological evaluation to
include the relocation issue followed by a combination cus-
tody trial and relocation hearing on May 14, 2009.2 In both
foresight and hindsight, we believe that approach, taking
only four additional weeks of time, is clearly preferable. We
have concerns about Father’s criminal convictions for deliv-
ery of a controlled substance and theft by unlawful taking
and prefer more certainty that this conduct is deep in his
past and not being repeated. Similarly, we have concerns
about the child neglect allegations made to CYF and prefer
more certainty that Mother is not endangering her children.
The psychological evaluation likely would have assisted us
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with these and other issues.
In the event we must analyze Mother’s relocation request

by awarding one parent primary custody, we would award it
to Father. Since we believe equally shared custody is the
most appropriate, we find Mother and Father both to be lov-
ing and fit parents. With respect to Mother, however, we have
numerous concerns that we do not have with Father.

Before the child was one and Father was in jail and
Mother had exclusive custody, the child developed fleas in
his hair, lead poisoning and was underweight. Paternal
Grandmother, a retired nurse, pleaded with Mother to let her
get the child the treatment he needed. T., pp. 140-142.
Fortunately, Mother allowed Paternal Grandmother to have
the child receive appropriate medical treatment thus con-
trolling the conditions.

Mother also appears to have an untreated anger problem
that was apparent to the undersigned during her testimony.
In fact, when counsel was cross examining her, he also noted
“[y]ou seem angry. Are you angry?” T., p. 53. The PFA
described above resulted from Mother’s misdirected anger
at Paternal Grandparents and Father.

Mother also lacks appropriate respect for authority. She
initially refused to meet with the CYF representative who
was trying to meet with her. She failed to appear before a
Custody Conciliator in violation of a Court Order. We also
had to order local police to enforce our shared custody order
as Mother otherwise refused to abide by it.

Our biggest concern with the behavior of Mother is her
deceitful conduct in this custody litigation. She created the
false impression that her once in a lifetime opportunity
would be lost if she could not relocate with the child. The
Director of the Sister Thea Bowman Foundation testified
that mothers are not required to have their children at the
College of St. Mary, that the program really is meant for chil-
dren of single black mothers without a caring Father (which
is actually the case with Mother’s daughter from another
relationship) and that until now, “we have never had a father
that cared” with a child in the MLL program. T., pp. 23-26.
Mother could simply have enrolled herself and her daughter
in the MLL program without relocating the parties’ son.
Mother and daughter then would have received all of the
benefits of the program.

Mother violated Allegheny County’s “One Judge/One
Family Rule.” See Allegheny County Local Rule Nos.
1930(a)(4), 1930(f)(4) and 1930(g) as well as Family Division
Court Manual Section IC. Mother presented no information
to the other Judge of the Court of Common Pleas of
Allegheny County that was not presented to the undersigned
at the Conciliation three days earlier. Mother was simply
“Judge Shopping” for a Judge who would fall for her once in
a lifetime opportunity story. We were disappointed by the
decision of the other Judge, but we were able to minimize the
impact on the child by allowing Mother to wait until her
Spring Break to return the child to the Pittsburgh Area.

All child custody claims, including a relocation request,
seek equitable relief. “The doctrine of unclean hands
requires that one seeking equity act fairly and without fraud
or deceit as to the controversy in issue.” Terraciano v.
Commonwealth Department of Transportation, 562 Pa. 60,
69, 753 A.2d 233, 238 (2000). We, therefore, find that
Mother’s “unclean hands” are an additional justification for
denying her relocation request.

We also find it necessary to describe portions of Mother’s
testimony that are prominent due to Mother’s lack of credi-
bility. Even though the undersigned presided over the Final
PFA Hearing, during the relocation hearing Mother testified
she accidentally broke the window and did not later threat-
en Father by telephone. T., p. 59. To minimize the hours she

works in Nebraska so she appears to spend more time with
the child, Mother said her work schedule is

Just like two days a week now, and it’s only like,
what? Not even 12 hours. It’s about eight, if even
that now because I went down a day.… It’s Monday
and Tuesday, and it’s two to three hours. It’s option-
al if l want to take three hours, but right now I just
take two hours. So it’s just four hours.

T., p. 90.
Although all of Mother’s family lives in the Pittsburgh

area, she also asked us to believe that she and the child never
see these relatives. Father, on the other hand, testified quite
credibly particularly when Mother’s counsel asked him if he
had any of the medical records from the times Father has
taken the child to the hospital. T., pp. 136-137. Counsel was
obviously surprised when Father answered “Actually, yes.
They’re actually right there.”

Having determined that we would award Father primary
custody if we had to choose between them, all that remains
under the Judges Ford-Elliott and Musmanno proposal is to
apply the Gruber factors. However, since Gruber involved a
relocation by the parent with primary custody, it makes no
sense to apply them in the case at hand since the parent we
would award primary custody to is not relocating.

BY THE COURT:
/s/Hertzberg, J.

1 The Superior Court in Thomas also pointed out that, “it is
the trial court’s duty in a child custody matter to file a com-
prehensive opinion containing its findings and conclusions
regarding all pertinent facts. Effective appellate review of
child custody cases requires a complete and comprehensive
trial court opinion containing exhaustive analysis of the
record and specific reasons for the court’s ultimate deci-
sion.” Thomas, 739 A.2d at 213, citing Clapper v. Harvey, 716
A.2d 1271 at 1274 (Pa.Super. 1998). Among the other prob-
lems with the trial court’s decision, the Thomas Court found
that the opinion was not “complete and comprehensive.” Id.
This Opinion in the instant matter is intended to comply with
the complete and comprehensive requirements of Thomas,
supra and Clapper, supra. However, Pennsylvania’s Trial
Judges need reconciliation of this doctrine with the
Children’s Fast Track amendments to the Pennsylvania
Rules of Appellate Procedure (effective 3/16/2009) that now
permit the filing of a “brief opinion” which may, but need
not, refer to the transcript of the proceedings. See Pa.R.A.P.
No. 1925(a)(2)(ii) as amended. In future child custody deci-
sions, Pennsylvania’s Trial Judges may be unable to com-
plete an Opinion containing an exhaustive analysis within 30
days of the appeal. Id. Do the Children’s Fast Track amend-
ments nullify the complete and comprehensive child custody
Opinion requirement of Thomas, supra and Clapper, supra?
2 when Mother relocated with the child on January 16, 2009,
conducting the psychological evaluation in 90 days would
have been difficult if not impossible. We, therefore post-
poned the custody trial until July 7, 2009. With no progress
made relative to conducting the psychological evaluation
and the exclusive exercise over jurisdiction by the Superior
Court pursuant to Bartle v. Bartle, 304 Pa.Super. 348, 450
A.2d 715 (1982) and Pa.R.A.P. No. 1701 we are contempora-
neously entering an Order continuing the July 7, 2009 cus-
tody trial pending the results of the appeal.
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Beverly P. Kirik v. Michael J. Kirik, IV
Special Relief—Child Support Overpayment and Equitable
Distribution Offset

1. The parties’ divorce agreement required Husband to
pay Wife a $135,000 cash settlement, in equal monthly
installments. Husband also paid Wife child support until
February, 2008 when the child began residing with him.

2. By October 2008 Husband was $8,582.57 overpaid in
child support. Because of Mother’s financial circumstances
the Master marked the overpayment at “$0.00” pursuant to
Pa. R.C.P. 1910.19(f) (2) as Mother had no ability to repay the
overpayment.

3. Husband then filed a Petition for Special Relief seeking
to offset by credit each month a portion of his equitable dis-
tribution installment payments with the child support over-
payment. The request was granted.

4. Wife asserts that the court erred in granting the offset
and that Husband should have filed Exceptions to that por-
tion of the Master’s Recommendation which set the overpay-
ment on the PACSES system at $0.00.

5. The court held that if the Master’s intention had been
to cancel the support overpayment due Husband, she would
have stated that. The purpose of marking the overpayment at
$0.00 pursuant to Pa. R.C.P. 1910.19(f) (2) was to conserve
the court’s resources and responsibility to collect support
when there is no likelihood of collection.

6. The fact that the overpayment could not be collected
through the PACSES system did not mean money was not
owed. Husband’s request for offset was proper. If Wife could
keep child support payments she received for a period when
the child was residing with Father and while his request for
modification was pending, an inequity would result.

(Hilary A. Spatz)
Max C. Feldman for Plaintiff.
Heidi A. Sherman for Defendant.
No. FD 97-005794-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, K., March 26, 2009.

Pamela M. Carson v. Sidney Carson
Mutual Mistake of Fact—Rescission—Contempt

Equitable Distribution order was opened by reason of
mutual mistake of fact regarding Husband’s pension. The
statute of limitations for opening a decree (not applicable
here) is thirty days for intrinsic fraud and five years for
extrinsic fraud. 23 Pa. C.S.A. §3332. Consent agreements
regarding equitable distribution are governed by contract
principles. Husband’s contempt petition was denied because
the parties’ equitable distribution agreement was effectively
rescinded.

(Christine Gale)
Carol Hanna for Plaintiff/Wife.
Eric J. Yandrich for Defendant/Husband.
No. FD 92-11561-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., June 11, 2009.

Marie Bouzos-Reilly v.
John R. Reilly

Custody—UCCJEA “home state” provision of 23 Pa. C.S.A.
§5421(a)

1. Married couple resided in New York from June 2007 to
August 2008. After an altercation Mother took the parties’
infant child to her family in Pittsburgh.

2. Father visited Mother in Pittsburgh three times with
Mother promising to return to New York, when she was sat-
isfied that Father could control his anger.

3. Mother failed to return and in October 2008, Father
filed divorce and custody proceedings in Suffolk County,
New York. On the same day Mother initiated a custody action
in Allegheny County.

4. Father promptly filed a rule to show cause to establish
New York as the appropriate jurisdiction in which to resolve
the custody issues pertaining to their then 5 1/2 month old
son.

5. The judges held a telephone conference, in which coun-
sel participated. The New York court immediately indicated
that it would not relinquish jurisdiction, and this court
accepted that decision and dismissed Mother’s custody
action.

6. This court determined that pursuant to the Uniform
Child Custody Jurisdiction and Enforcement Act (UCCJEA)
23 Pa. C.S.A. §5421 et seq., Pennsylvania was not the child’s
“home state,” because the parties made their marital home
in New York; Mother was only in Pennsylvania temporarily
during a period of marital difficulty and Mother had been in
Allegheny County for only three months indicating her
intent to return to New York.

7. Mother will be able to raise her concerns relating to the
best interests of the child in the New York proceeding. The
court determined it had not erred in acquiescing to the New
York court’s determination to maintain jurisdiction under
the facts of the case.

(Hilary A. Spatz)
Todd Begg for Plaintiff.
Sophia Paul for Defendant.
No. FD 08-009015-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., March 3, 2009.
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Commonwealth of Pennsylvania v.
Jayquon Massey

Recusal

Only an individual judge may recuse him or herself from
a case, and a judge cannot order the recusal of other judges.

(Lynn E. MacBeth)

Michael Streily for the Commonwealth.
Matthew W. Debbis for Defendant.

No. CC200803771. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

MEMORANDUM OPINION
Manning, A.J., August 27, 2009—This matter is before the

Court as a result of a letter sent to the Court by counsel for
the defendant, Matthew W. Debbis, Esquire. Mr. Debbis
requested that this Court issue an opinion explaining why
the Court denied the defendant’s pre-trial Motion seeking
the recusal of all Allegheny County Judges from his case.
This Court did itself recuse from this matter, but refused to
enter an Order declaring that all Judges in this Judicial
District be recused from presiding over the defendant’s
case. After this Court recused, the case was assigned by the
Administrative Judge of this Division, the Honorable Donna
Jo McDaniel, to Judge John K. Reilly, a Senior Judge who
formerly served in Clearfield County and who has been
hearing criminal cases in this county off and on for several
years. The matter proceeded to verdict and sentence before
Judge Reilly. The defendant appealed and raised in his
1925(b) statement the claim that the Court erred in refusing
to recuse all Allegheny County Judges. Because he did not
make that ruling, Judge Reilly declined to address it in his
opinion and counsel for the defendant requested that this
Court do so.

The explanation for why this Court refused to recuse all
other Allegheny County Judges from participation in this
matter is quite simple: it would have been wholly improper
to do so. Whether or not a jurist should recuse is a decision
that only that jurist can make. Recusal is properly directed
to and decided by the jurist whose participation the moving
party is challenging. Commonwealth v. Travagila, 661 A.2d,
352, 370 (Pa. 1995). Our Supreme Court held in
Commonwealth v. Darush, 459 A.2d 727, 731 (Pa. 1983), that:

“In general, a Trial Judge should recuse himself
whenever he has any doubt as to his ability to pre-
side impartially in a criminal case or whenever he
believes his impartiality can be reasonably ques-
tioned. Commonwealth v. Goodman, 454 Pa. 358,
361, 311 A.2d 652, 654 (1973) (quoting from A.B.A.
Standards relating to the function of the Trial
Judge §1.7).

Only the judge presented with that request could possibly
know whether he or she has “any doubt” as to his or her
“ability to preside impartially.” It is a personal decision that
must be made by the judge who is challenged.

This Court granted the request that it recuse, but could
not make that determination for any other jurist in this
Court. If the defendant had doubts as to the impartiality of
the Judge to whom this matter was assigned, he was
required to give that judge the opportunity to recuse.
According to the dockets in this matter, no such request was
made to Judge Reilly. The defendant’s failure to make this
request should result in a waiver of this claim. Moreover,
the claim that the Court erred in refusing to recuse all other
Judges in this judicial district is a moot question because

none of the other judges in this district had anything what-
soever to do with the defendant’s case. The defendant could
not possibly have suffered prejudice from the fact that the
Judges who did not preside over his case did not recuse.
This is an absurd argument. The one Judge whose impar-
tiality the defendant challenged did recuse. The defendant’s
failure to seek to have the new Judge assigned to the case
recuse as well should be fatal to his ability to raise this
claim on appeal.

BY THE COURT:
/s/Manning, A.J.

In the Interest of F.C., III, a minor
Denial of Due Process—Right to Counsel—
Constitutionality of 71 P.S. 1690.112a (Act 53)

1. Legal Guardian (Grandmother) of F.C. III, age 16, filed
a Petition pursuant to 71 P.S. 1690.112a (Act 53) to have him
involuntarily committed for treatment, alleging that F.C. III
needed treatment for drug abuse. F.C. III was picked up by
Sheriff ’s deputies, restrained in handcuffs and leg irons and
delivered to the Juvenile Court Facility in a secured area, not
occupied by adults or by juveniles charged with delinquent
activities.

2. F.C. III was interviewed by Ms. Morgano, a court
expert on substance abuse and dependency, immediately
prior to his hearing as part of a drug assessment ordered by
the court. At the hearing she testified regarding the inter-
view and F.C.’s admissions and made a recommendation of
inpatient therapy. The court followed her recommendations.

3. During the hearing F.C. remained in the restraints
despite a request by his court appointed counsel to have
them removed.

4. Counsel for F.C. appealed, challenging the constitution-
ality of Act 53 in that it fails to provide advance notice, a pre-
liminary hearing or probable cause determination and an
opportunity for the respondent to be heard prior to an
assessment being completed.

5. The court found that, although there was little legal
authority addressing Act 53, holdings in cases attacking the
Mental Health Procedures Act (MHPA) provided support for
Act 53 in that both acts have similar goals, i.e., to guarantee
adequate treatment to the mentally ill (MHPA); to aid par-
ents of children suffering from substance abuse to secure
treatment (Act 53). Therefore, Act 53, which provides the
procedures and standards to be followed, meets the require-
ments of the constitution.

6. Counsel also argued that F.C. III was denied due process
and the right to counsel because he was removed from his
home without adequate notice, was compelled to undergo a
drug assessment without a meaningful opportunity to consult
with his attorney, and remained shackled throughout his
hearing. The court found that the proceeding protected the
minor’s due process rights and right to counsel.

(Mary K. McDonald)

William R. Crum, Jr. for F.C. III

No. 1081-07. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
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OPINION
DeAngelis, J., June 12, 2007—The juvenile at issue in the

present matter, F.C. was born October 23, 1992. As of May
30, 2007, F.C. had been in the custody and care of his legal
guardian, his grandmother, for approximately 10 years.
Recent behavior of F.C. caused grandmother concerns to the
extent that she contacted health services for assistance.
Grandmother filed a petition pursuant to 71 P.S.
1690.112(a), (herein after Act 53), setting forth that F.C. was
truant from school, engaged in drug use, running away from
home, and stealing.

Due to her inability to maintain control of F.C., grand-
mother requested assistance in securing F.C.’s attendance at
the hearing on her petition. On June 12, 2007, an attachment
order was entered directing the sheriff of Allegheny County
to take custody of F.C. and transport him to Juvenile Court
for attendance at the hearing.

On that date, Sheriff ’s deputies traveled to the home of
F.C., took him into their custody, and delivered him to a
secured area within the Juvenile Court facility. F.C. was
held in an area that was not occupied by adults, nor was it
occupied by other juveniles that were charged with delin-
quent activities. This Court, upon learning that F.C. was in
custody, directed that he be brought to the courtroom at the
earliest available time. Pursuant to the policies of the
Allegheny County Sheriff ’s Department F.C. was transport-
ed to the courtroom handcuffed. This Court was able to
observe that the juvenile had the ability to communicate
with his counsel and though handcuffed, was not restrained
in a cruel or unusual manner. Counsel for F.C. objected to
his client attending the hearing in handcuffs. This Court
found that given the short duration of the hearing, the con-
cern of flight risk, and injury to himself, the handcuffs were
not inappropriate.

Prior to F.C. being delivered to the courtroom, he was
interviewed by Josie Morgano, a Court Expert on sub-
stance abuse and dependency. The Court, in the presence
of the juvenile, his counsel, Ms. Morgano, and the Act 53
coordinator, took testimony as to the facts supporting the
petition filed.

Ms. Morgano testified that during her interview, F.C. con-
firmed that he used marijuana on a daily basis. She conclud-
ed that inpatient therapy was needed, and that F.C. was inca-
pable of completing his requisite treatment on an outpatient
basis. Upon conclusion of the testimony, this Court ordered
F.C. committed to inpatient treatment for marijuana depend-
ency with a review scheduled within one (1) month. F.C. was
thereafter taken to an inpatient facility.

Counsel for F.C. filed a Notice Of Appeal and after order
of Court, filed a Concise Statement Of Matters Complained
Of On Appeal. Counsel challenges the factual findings of this
Court as well as the constitutionality of Act 53 and raises
issues as follows:

1. The Pennsylvania Drug and Alcohol Abuse
Control Act as applied to minors, 71 Pa. Cons. Stat.
Ann. 1690.112a, on its fact and as applied to F.C.,
deprives minors of their liberty in violation of the
Due Process Clause of the Fourteenth Amendment
of the United States Constitution by failing to
require notice, a preliminary hearing or probable
cause determination, and an opportunity for the
minor to be heard to test the sufficiency of the
allegations in the petition before ordering that the
minor undergo an assessment that will serve as
the sole basis for court-ordered involuntary com-
mitment.

2. F.C. was deprived of his liberty, his right to pri-

vacy, and was subjected to an unlawful seizure
when removed from his home in handcuffs and
leg irons by the Allegheny County Sheriff ’s
Department without adequate notice and prior to
any hearing related to the Section 1690.112a
Petition.

3. F.C. was deprived of his right to due process,
including his right to counsel, when he was com-
pelled to undergo a drug assessment, while shack-
led in a delinquency isolation cell in the basement
of family court, without a meaningful opportunity
to consult with the attorney assigned to represent
his legal interests.

4. The trial court violated F.C.’s right to privacy
under the Pennsylvania Constitution when a) it
ordered F.C. to undergo a drug assessment without
an initial hearing to test the sufficiency of the alle-
gations in a two sentence, Section 1690.112a
Petition that did not set forth sufficient facts and
good reason for commitment; and b) it refused to
suppress F.C.’s incriminating statements made
while he was shackled during the court-ordered
assessment.

5. Assuming, arguendo, F.C.’s incriminating state-
ments are suppressed because they violated his
right to privacy, the trial court’s commitment deter-
mination must be reversed because there was
insufficient evidence of F.C.’s drug dependency.

6. The trial court violated the due process provi-
sions of the federal and state constitutions, includ-
ing F.C.’s right to a fair and impartial tribunal, by
ordering F.C. remain shackled during the commit-
ment determination and commenting “I’m not
going to go ahead and have his cuffs and shackles
released for five or ten minutes only to be re-
imposed.”

7. The trial court’s commitment determination
must be reversed because Section 1690.112a
(c)(1)(ii) requires clear and convincing evidence
that a minor be “incapable of accepting or unwill-
ing to accept voluntary treatment services” and
during the commitment determination hearing F.C.
expressed his willingness to accept voluntary treat-
ment services.

8. The lower court erred as a matter of law and fact
because it failed to require that F.C. be committed
to the least restrictive placement that also meets
his treatment needs, and failed to set forth any
proof to the required showing in Section
1690.112a(c)(2) that F.C. would benefit from invol-
untary in-patient treatment.

Initially, it should be noted that subsequent to the hearing
of May 30, 2007, new procedures were adopted for the man-
ner in which petitions and proceedings were commenced
pursuant to Act 53.1 While this Court agrees with and com-
mends the new procedures that have been adopted, nonethe-
less for the reasons that will be set forth in this opinion, the
manner in which the hearing was conducted on behalf of
F.C., was proper in all respects.

Though the issues complained of on appeal are set forth
in multiple paragraphs, they can, and will be addressed in a
more concise fashion.

The first issue raised on appeal asserts a constitutional
challenge to the manner in which the hearing proceeded, as
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well as a constitutional challenge to the Act itself.
Specifically it is claimed that 71 P.S. 1690.112a “violates the
14th amendment of the United States Constitution by failing
to require notice, a preliminary hearing, or probable cause
determination, and an opportunity for the minor to be heard
to test the sufficiency of the allegations in the petition before
ordering the minor undergo an assessment that will serve as
the sole basis for court ordered involuntary commitment.”

When a challenge to the constitutionality of a statute is
raised, the statute will be upheld unless it is clearly, and
plainly violative of the individual’s constitutional rights.
There is a strong presumption that legislative enactments do
not violate the Constitution. As such, there is a heavy burden
of persuasion upon the party raising the constitutional chal-
lenge to the Act. Commonwealth v. Leddington, 908 A.2d 328
(Pa.Super. 2006). Where such a challenge has been raised,
the Courts are instructed to view the statute by giving plain
meaning to the words contained therein.

Though this Court has found little legal authority
directly addressing Act 53 and the specific constitutional
attack presented, it finds support in those cases that
address challenges to the Mental Health Procedures Act.
In fact, language within Act 53, at 1690.105, provides that
the admissions and commitment provisions shall be in
accordance with the Mental Health Procedures Act. Our
Courts have in the past been called upon to address the
infringement of personal liberties for those suffering from
mental illness. Those Courts have found a distinction
between rights that are infringed in the enforcement of
criminal statutes that provide punitive sanctions versus
infringements that occur in an effort to protect both socie-
ty and the individual whose rights are at issue in mental
health related proceedings.

The Superior Court defining the due process distinction
set forth in In Re: R.D., 739 A.2d 598, 1999 Pa.Super. 226, “It
is well-settled that involuntary civil commitment of mental-
ly ill persons constitutes deprivation of liberty and may be
accomplished only in accordance with due process protec-
tions.” In Re: Hutchinson, 500 Pa. 152, 156, 454 A.2d 1008,
1010 (1982). However, “[d]ue process, unlike some legal
rules, is not a technical conception with a fixed content unre-
lated to time, place and circumstances. [D]ue process is flex-
ible and calls for such procedural protections as the particu-
lar situation demands.” Mathews v. Eldridge, 424 U.S. 319,
334, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) (citations omitted).
We must be mindful that the fundamental purpose of any
protections we apply is to minimize the risk of erroneous
decisions. Addington v. Texas, 441 U.S. 418, 425, 99 S.Ct.
1804, 60 L.Ed.2d 323 (1979). To discern the demands of due
process, we must adjudge the necessity of the protection
sought in view of the nature and purpose of the underlying
deprivation and the potential consequences in the absence of
that protection. See Id. at 418, 425-27, 99 S.Ct. 1804, (man-
dating standard of proof by “clear and convincing evidence”
to civil commitments of indefinite term based on adverse
social consequences to individual committed and risk that
fact-finder might commit individual based on “a few isolat-
ed instances of unusual conduct”); Allen v. Illinois, 478 U.S.
364, 373-74, 106 S.Ct. 2988, 92 L.Ed.2d 296 (1986) (declining
to adopt privilege against self-incrimination under commit-
ment statute for “sexually dangerous persons” because
statute’s objective was therapeutic rather than penal); In re
J.M., 556 Pa. 63, 75-76 n. 9, 726 A.2d 1041, 1047-48 n. 9 (1999)
(declining to require showing of probable cause for issuance
of warrant under section 302 “[i]n light of the emergency
nature, therapeutic purpose and short duration” of warrant);
Hutchinson, 500 Pa. at 157, 454 A.2d at 1011 (providing right
to effective assistance of counsel under section 304 because

without it individual’s procedural due process rights “would
be rendered worthless”); In re Hancock, 719 A.2d 1053, 1057
(Pa.Super. 1998) (applying clear and convincing evidence
standard of proof to twenty day commitment under section
303 to reduce risk that in relaxed setting of an informal con-
ference “fact-finder may be blinded by a set of isolated inci-
dents”). Id. at 554.

Much as the Legislature’s purpose for enacting the
Mental Health Procedures Act was to guarantee adequate
treatment to those who are mentally ill, it has set forth an
equal concern to aid parents of children who are suffering
from substance addiction. As with both Acts, it is the goal of
the state to achieve those objectives within the constraints of
due process, while utilizing a flexible application that will
insure that those protections strengthen with the length of
time a person may be deprived of their liberty. The purpose
of both of these Acts is to provide immediate aid to protect
those in need from potential injury. As these matters are civil
commitments, the initial infringement upon liberty is viewed
as a necessity to allow the opportunity to avoid life threaten-
ing actions by the individual.

Act 53 provides both the procedure, and standard to be
followed by the courts when making a determination as to
whether to involuntarily commit a juvenile to a treatment
facility:

“A parent or legal guardian who has legal or physical cus-
tody of a minor may petition the court of common pleas of
the judicial district where the minor is domiciled for com-
mitment of the minor to involuntary drug and alcohol treat-
ment services, including inpatient services, if the minor is
incapable of accepting or unwilling to accept voluntary
treatment. The petition shall set forth sufficient facts and
good reason of the commitment. Such matters shall be heard
by the division or a judge of the court assigned to conduct
proceedings under 42 Pa.C.S. Ch 63 (relating to juvenile mat-
ter), involving children who have been alleged to be depend-
ent or delinquent.

(b) Upon petition pursuant to subsection (a), the court:
(1) Shall appoint counsel for the minor.
(2) Shall order a minor who is alleged to have a depend-

ency on drugs or alcohol to undergo a drug and alcohol
assessment performed by a psychiatrist, a licensed psychol-
ogist with specific training in drug and alcohol assessment
and treatment or a certified addiction counselor. Such
assessment shall include a recommended level of care and
length of treatment. Assessments completed by certified
addiction counselors shall be based on the Department of
Health approved drug and alcohol level of care criteria and
shall be reviewed by a case management supervisor in a sin-
gle county authority.

The court shall hear the testimony of the persons per-
forming the assessment under this subsection at the hearing
on the petition for involuntary commitment.

(c) Based on the assessment defined in subsection (b), the
court may order the minor committed to involuntary drug
and alcohol treatment, including inpatient services, for up to
forty-five days if all of the following apply:

(1) The court finds by clear and convincing evidence that:
(i) the minor is a drug-dependent person; and (ii) the

minor is incapable of accepting or unwilling to accept volun-
tary treatment services.

(2) The court finds that the minor will benefit from invol-
untary treatment services.

(3) Where the court decision is inconsistent with the level
of care and length of treatment recommended by the assess-
ment, the court shall set forth in its order a statement of facts
and reasons for its disposition.” 71 P.S. 1690.112a.

The Act provides that if a parent or legal guardian has



page 442 volume 157  no.  22Supplement to The Lawyers Journal

sufficient concerns that they are unable to address without
the aid of the Commonwealth, then they shall file a petition
that must allege sufficient facts, and good reason to permit
Court intervention. Once this has been done, the Court shall
order an assessment, as set forth in the statute. Because this
statute is not penal in nature, the interview and assessment
in no way carries the same state action as is associated with
an interview conducted by law enforcement. While it is true
that a juvenile does share many of the same constitutional
protections afforded an adult in a criminal prosecution, it
must never be forgotten that this Court has an underlying
mandate to act within the best interest of the child. This
mandate is not only a requirement of the state, but also of
every parent. It is for this reason that while we do not place
criminal responsibility upon adults who fail to provide ade-
quate medical care for a sibling or spouse in certain situa-
tions, we will hold a parent criminally responsible for that
same failure. Commonwealth v. Nixon, 563 Pa. 425, 761 A.2d
1151 (2000).

It is with this burden, obligation, and responsibility in
mind that we review the actions that have been taken in the
present case. Grandmother filed a petition alleging that she
had concerns for truancy, theft and drug addiction. Based
upon past performance she made representations that she
did not believe the child would voluntarily attend a hearing
on the petition and may in fact flee. Due to these concerns a
body attachment order was issued. The sheriff ’s proceeded
to the residence and upon taking the child into custody uti-
lized handcuffs. When the child was brought to the juvenile
courthouse, he remained in a separate area, segregated from
both adults and juveniles. When the child attended the hear-
ing the handcuffs remained. This Court was informed that
when transporting persons in their care, the sheriff ’s depart-
ment policy always utilizes handcuffs. This Court had the
opportunity to observe the juvenile and did not notice any
undue distress given the situation in which the child was
treated.

Though it is complained of on appeal that the handcuffs
during the hearing were a violation of due process counsel
fails to set forth in what manner it prejudiced his right to a
fair and impartial tribunal. At the time of the hearing this
Court heard the assessment of the court-appointed expert
whose qualifications were stipulated to buy counsel. That
assessment included statements by the juvenile of daily mar-
ijuana use and a recommendation of inpatient treatment.
This Court found the expert to be credible and agreed with
her recommendation. Though the child indicated that he was
willing to seek outpatient treatment, the court did not find he
was capable of responsibility complying with his obligations.
Given his history, as well as his statements, this Court felt his
offer was disingenuous. The Court saw this as nothing more
than an example for the occasion where the spirit is willing
but the flesh is weak.

Additionally, this Court rejects Counsel’s request to sup-
press any statements made by the juvenile to the court
expert as being without any legal support and in contraven-
tion of the entire purpose of the statute itself. It is for these
reasons that the court entered the order that it did, as well as
take those actions as set forth on the record.

BY THE COURT:
/s/DeAngelis, J.

Date: June 12, 2009
1 NEW PROCEDURES FOR ACT 53-INVOLUNTARY

COMMITMENT FOR DRUG & ALCOHOL
TREATMENT MATTERS

1. At the time of the filing of the petition, the motions judge
will supplement the petition by asking questions of the peti-

tioner on the record. This will insure that the there is an ade-
quate basis for issuing the preliminary order and scheduling
the case for a hearing.

2. If a preliminary order is issued and the case is scheduled
for a hearing, the parent(s) or guardian(s) will be directed
by the court to serve a copy of the order upon the minor
within a reasonable period of time prior to the time of the
hearing, so that the minor has notice of the hearing.

3. If a preliminary order is issued and the case is sched-
uled for a hearing, counsel will be appointed to represent
the minor. Counsel shall be provided with a copy of the
petition and a copy of the court order granting the prelim-
inary relief. The petitioner shall provide the minor with
notice of the hearing within a reasonable period of time
prior to the hearing.

4. Effective immediately, no attachments will be issued prior
to the hearing date and time.

5. The minor and his/her parent(s) or guardian(s) will be
directed to appear for the hearing at 8:30 A.M. If the minor
fails to appear, the court will issue an attachment and direct
the sheriff to serve the attachment and transport the minor
to court.

6. If the attachment is served and the minor is transported to
court on the original hearing date, the case will proceed in
the usual manner (drug assessment and hearing.) If the
court grants the petition, the court will have the option of
having the minor transported by the sheriff to the treatment
facility.

7. If the attachment is not served on the date of the original
hearing date, the case shall be continued (for not more than
30 days) and the attachment will remain in effect. Once the
attachment is served, the judge has the option of returning
the minor home or having the minor placed into shelter
pending the hearing. If the minor is placed into shelter, the
hearing date can be accelerated, if necessary.

E.B., a minor, E.D.B. as parent, and
E.D.B., in his own right v.

Woodland Hills School District,
Woodland Hills Board of School Directors,
Dr. Walter M. Calinger, David W. Johnston,

and Allison Kline
Statutory Appeal—School Suspension/Expulsion—
Misconduct—Disobedience—Self-Defense—
Substantial Evidence Rule

Appellant appealed from minor’s suspension and expul-
sion from the School District. The asserted basis for the
expulsion was failure to cease and desist from a fight with
another student. The expulsion transcript showed the appel-
lant was not the aggressor in the fight. The Court ordered
reinstatement stating that self-defense is a valid exception to
the general no fighting rule.

(Linda A. Michler)

Eugene A. Lincoln for Appellants.
Frank G. Adams and Howard J. Schulberg for Appellees.

No. SA 08-816. In the Court of Common Pleas of Allegheny
County, Civil Division.
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MEMORANDUM ORDER
O’Reilly, J., July 28, 2009—This matter is before me on

the Statutory Appeal filed by Attorney Eugene Lincoln on
behalf of a minor child, E.B., minor, (“EB”), E.D.B. as par-
ent, in regard to his suspension and expulsion from
Woodland Hills High School in the Woodland Hills School
District (“District”) on June 18, 2008. The asserted basis for
that expulsion is failure to cease and desist from a fight that
he was in with another student, designated as “CH,” and or
“Andrew,” and the fight itself. The fight occurred on April
17, 2008.

EB was first given a 3 day out of school suspension, by
action of the High School principal. Thereafter, he received
an additional 7-day out of school suspension. He was then
expelled from the District by action of the Woodland Hills
Board of School Directors, (“Board”) at a hearing held on
May 6, 2008. Attorney Frederick Wolfe, as Hearing
Examiner, conducted the hearing. At the close of the hearing
the Board took a short recess and then returned with a fully
prepared typed resolution [like Minerva springing fully
armed from the forehead of Jupiter], which Mr. Wolfe read
into the record. It is as follows:

Mr. Wolfe: Okay. Thank You. With that we are going
to close the record and adjourn.

(Whereupon, a short recess was taken)

Mr. Wolfe: The committee has concluded its delib-
erations and has arrived at a decision. Based on the
evidence and testimony offered here at this
evening’s hearing, that decision is in the form of a
resolution I’m going to read into the record. And if
appropriate, somebody would make a motion to
adopt that resolution as the decision of the commit-
tee I would appreciate that.

Results of the following be approved and adopted
at the next session of the Board of School Directors
of Woodland Hills School District. In the matter of
Eric Briston, on the basis of the testimony and evi-
dence presented at this hearing and after a full, fair
and impartial consideration thereof, the Board
finds that the charges of disobedience and miscon-
duct against Eric Briston have been sustained by
the clear weight of the evidence.

On the basis of the facts established by the clear
weight of the evidence, the Board concludes that
Eric Briston has engaged in conduct constituting
disobedience and misconduct within the meaning
of Section 1318 of the Public School Code of 1949 as
amended. Eric Briston has engaged in acts of dis-
obedience and misconduct, which constitutes seri-
ous violations of the Code of Student Conduct of the
Woodland Hills School District. And exclusion of
Eric Briston from the public schools of the
Woodland Hills School District enforces the stu-
dent’s awareness he has important responsibilities
as a student to conform to school rules and regula-
tions and these responsibilities are essential in an
orderly school society. And any violations of these
responsibilities must and will result in discipline.
The following is the decision on discipline.

It’s the decision of the Board that Eric Briston will
be permanently expelled from the public schools of
the Woodland Hills School District.

PARAGRAPH 2: If the parents are unable to pro-
vide for the student’s education, they should make

arrangements with the superintendent for some
other program and instruction.

PARAGRAPH 3: The solicitor is…. [here ended the
filed transcript].

I note the specific finding of misconduct, and disobedi-
ence within the meaning of Section 13.8 of the School Code
as well as violating the Code of Student Conduct of the
District.

Attorney Lincoln filed a timely appeal from the Board
action, and the transcript of that proceeding was duly filed
with the Court. He also assigned numerous procedural
errors to the way in which the discipline was conducted. See
paragraphs 14 and 16.

During the pendency of the case, I conducted numerous
conferences with counsel, and counsel advised that EB was
receiving some kind of “off site” schooling consisting of 4
hours a week in core subjects. In those conferences, it was
asserted by the District that EB was not having difficulty in
school at the time of the incident, and the District alluded to
a report from its guidance counselor (Exhibit 3.H, 4th pg.)
for support. In addition to that Guidance counselor’s opinion
(a one time cryptic report), I examined EB’s grade tran-
script, and his attendance prior to this incident. (Exhibits 3
H, and 3 I). They showed me a student who was in academ-
ic trouble, but who had good attendance. Indeed, he was fail-
ing English, Algebra 2, Spanish 2, and Chemistry. He
appeared to be performing adequately in world cultures, art
and industrial arts.

As a result, I questioned the sufficiency of the “off site”
schooling he was receiving, and was assured that the individ-
ualized element to that schooling made up for the time limi-
tations involved. Counsel for EB anticipated this inadequacy
in paragraphs 17 through 24 in his Appeal.

Counsel for EB, however, recently brought to my atten-
tion that this “off site” schooling was minimal indeed, and
EB himself was dissatisfied with it. Thereafter, for the sum-
mer of 2009, he was enrolled in a different program with
purported improved academics. I entered an Order on May
26, 2009, to that effect.

Turning to the merits of this case, I have analyzed close-
ly the transcript of the expulsion hearing, which, along with
the exhibits, is the only evidence before me, and the only evi-
dence in support of the Board’s decision. It consists of 58
pages of which the first 11 pages are devoted to opening
statements and preliminary matters. The analysis shows that
the other student, (CH) also known as Andrew was the
aggressor in the fracas and indeed “sucker punched” EB
when they passed in the hall at the change of class. (N.T. P.
14). His continued aggression against EB was the gravamen
of the incident. As CH/Andrew continued to pummel EB,
teacher Lindsey Love called for the two boys to stop. Her
request was ignored, and she made an effort to pull EB away,
but she could not. Another teacher, Mr. Amadeo Dideiuliis
attempted to get between them. A third teacher, Mr. Clawson
also became involved, and tried to get between the boys. The
four of them then fell to the floor. When they fell, Clawson hit
his knee on a heating register causing injury to him. This lat-
ter condition of Clawson is regarded as an “aggravated
assault” by EB. School security ultimately arrived and
quelled the incident.

Teacher Clawson also testified and corroborated the
“sucker punch” as described by Love, and in his words,
“…first time I became aware of the fight, I just saw Andrew
(CH) rush toward Eric (EB). I’m not even sure what Eric
was doing at the time. Andrew was swinging his fist and
shouting.” (N.T. p. 22 ll 6-8). Clawson also recounted his
efforts to separate the boys and said: “…so I pushed Andrew,
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because he was closer to me. I began trying to pull him off.
He was engaged in attacking.” (N.T. p. 22, ll 20-22).

Clawson suffered injury to his knee, but the transcript
shows this candid interrogation:

Q. (By Mr. Palmer). Had Eric obeyed your direc-
tion to stop fighting, is it fair to say that you would
not have been thrown into the heater during the
course of the incident?

A. (By Mr. Clawson). I can’t say. (N.T. pp. 23, 24).

The third teacher, Amato Dideiuliis, who came on the
scene after Ms. Love had screamed, and who also attempted
to separate the boys, opined that it was a “violent fight.”
(N.T. p. 26). He also said that he suffered a concussion from
being hit by one of the boys. He did not identify who.

The High School co-principal, Allison Kline also testi-
fied that she was the administrative person responsible for
the suspensions of EB, and opined as to the seriousness of
the conduct. She cited violations of the Student Code of
Conduct in failing to comply with a request of staff, and
fighting, and assault, and misconduct. The Code was
received as Exhibit 6. [while called Exhibit 6 in the tran-
script, it appears to be Exhibits 3 F. I also note an Exhibit
D, attached to the transcript, which appears to be the Code
of Student Conduct from the Calvert County Public
Schools. I assume District has adopted this Code in toto,
and just never re-named it]. The Section that deals with
fighting excludes from the definition of fighting, “…a fight
does not occur where one student is pushing, punching,
kicking, or committing other aggressive actions upon
another student who is not responding in kind other than in
self-defense.” [EMPHASIS SUPPLIED].

Ms. Kline determined that level 2 discipline applied
here, because Mr. Clawson fell into the heat register, and
hurt his knee, and Mr. Dideiuliis said he had a concussion.
Conspicuous by its absence is any report of injury to the
two combatants.

After analysis, I find that the Appeal of EB should be sus-
tained, and he should be returned to school. In essence, he
was engaged in self-defense, and needed to defend himself
from the violent, unprovoked attack by Andrew, who, after
he “sucker punched” EB, continued to attack. Under the cir-
cumstances, it is understandable that EB may not have
heard Ms. Love or Mr. Clawson, or if he did, he could not
simply drop his hands, and receive additional blows from
Andrew. The Board in its adjudication dated June 18, 2008,
alludes to “self-defense” in paragraph 35 and says “…The
Board finds that while student EB did not start the fight, his
actions in fighting after being directed to stop by staff and
under the circumstances of the case, went beyond self-
defense.” I find this analysis unrealistic, and misrepresents
what EB had to do to protect himself. Had he simply dropped
his hands, as Ms. Love requested, he might have received a
concussion too, or worse.

At his hearing, EB expressed his regret and apology for
the incident. It was not contested that the “sucker punch”
by EB, and his continued aggression was the gravamen of
the incident.

EB’s counsel has argued that the District’s own rules and
regulations recognize self-defense as a valid exception to the
general no fighting rule. I recognize that the “substantial evi-
dence” rule applies here See, D.O.F. v. Lewisburg Area School
District Board of School Directors, 868 A.2d 28 (Pa.Cmwlth.
2004), but find, from the evidence, that no “fighting”
occurred here. By its own regulations, the District excepts
self-defense from the definition of “fighting.” Therefore,
there is no evidence of “fighting.” Thus my ruling.

Counsel for EB in his appeal has raised other procedural
points and also pointed out that the District has an obligation
to provide alternative education to EB if he is to be expelled.

Further, EB has been out of school for an entire year,
and has not received anything close to an adequate substi-
tute education. Moreover, his poor grades coupled with
his good attendance show he needs some special attention,
and he should receive it. I find this alternative education
to be inadequate, as asserted in paragraphs 17 through 25
of the Appeal.

In view of my decision to sustain the appeal, and to
ORDER the reinstatement of EB, I need not address these
issues. It does appear, however, that the alternative educa-
tion offered was woefully inadequate, particularly when EB
was struggling with most of his classes while he was in the
High School.

Thus, I find that this is a case of self-defense, and EB’s
Appeal is SUSTAINED, and EB needs to be returned to the
High School in the District, and placed in an appropriate
educational setting, suitable to his academic performance
and needs. SO ORDERED.

BY THE COURT:
/s/O’Reilly, J.

Date: July 28, 2009

Biodun Adewumi and Sam Ashaolu v.
Duquesne University, et al.

Discovery—Motion to Compel—Meeting Minutes—Report—
Attorney-Client Privilege—Work Product Doctrine—
Pa. R.C.P. 4003.3

1. Report and minutes of meeting of Security Review
Committee not protected by attorney-client privilege
because it was otherwise available to third parties who did
not treat the information as confidential.

2. Report not considered attorney’s work product where
it was not written by the attorney, did not consist of state-
ments only respecting the value or merit of a claim or
defense or strategy or tactics, and was disseminated to per-
sons who would not be involved in any decisions in response
to legal advice.

3. Pennsylvania does not recognize the self-critical analy-
sis privilege. Even if it did, the three basic requirements of
the privilege were not met, and the document was not kept
confidential, an additional requirement for application of the
privilege.

(Lynn E. MacBeth)

William F. Goodrich and Joshua P. Geist for Plaintiffs.
Frederick W. Bode, III and Steven W. Zoffer for Duquesne
University and Duquesne University Black Student Union.
Michael Magulick for Brittany Jones.

No. GD 08-018960. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., September 1, 2009—Plaintiff ’s Motion to

Compel the production of an eleven-page December 2006
Report of a Security Review Committee and the minutes of
four Security Review Committee meetings are the subject of
this Opinion and Order of Court.

This litigation arises out of a shooting that occurred on
the campus of Duquesne University on September 17, 2006,
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following a campus event sponsored by the Black Student
Union. Plaintiff alleges that Duquesne University and the
Black Student Union failed to provide adequate security on
campus and for the event.

After the shooting, the University President appointed
members to a Security Review Committee. Duquesne states
that the purpose of the Committee was to collect information
for Duquesne’s General Counsel.

The Committee held meetings on October 11, 2006,
October 25, 2006, November 7, 2006, and November 28, 2006.
Minutes were taken at each meeting. Subsequently, an
eleven-page Report was prepared in December 2006 by Dr.
Eileen Zungolo, a Committee member and Dean of the
School of Nursing.

The members of the Committee were as follows:

James Crutchfield–University Board Member and
Chair of the Student Life Committee of the Board of
Directors;

James Caputo–Director of Public Safety;

Linda S. Drago, Esquire–Duquesne University’s
General Counsel and Secretary;

David DiPetro–Executive Director of the A.J.
Palumbo Center;

Ralph Gigliotti–President of the Student
Government Association;

Dr. Judith Griggs–Director of the Gussin Spiritan
Program;

Jari Haile–President of the Black Student Union;

Dr. Douglas Harper–Chair of the Sociology
Department;

Paul King–Director of Environmental Health and
Safety;

Dr. Paula Witt-Endergby–President of the Faculty
Senate;

Dr. Eileen Zungolo–Dean of the School of Nursing.

In addition to the Committee members, approximately
twelve other people attended the four meetings. These per-
sons included basketball players, University police person-
nel, and representatives from the Athletic Department.

The Report prepared by Dr. Zungolo was provided to
each of the twelve members of the Security Review
Committee and Duquesne University’s Cabinet. The Report
was discussed orally with Duquesne University’s Board of
Directors.

The record includes an affidavit of Linda S. Drago,
General Counsel of Duquesne University. She avers that she
was General Counsel as of September 17, 2006. Following the
shooting, the Administration of Duquesne University con-
sulted with her in her capacity as General Counsel. To facil-
itate her providing legal advice concerning the September
17, 2006 shooting, she encouraged establishment of the
Security Review Committee. She served on the Security
Review Committee and provided legal advice, including
analysis, to the Administration of Duquesne University in
connection with the September 17, 2006 shooting. The pur-
pose of the Security Review Committee was to evaluate gen-
erally potential liability stemming from the September 17,
2006 shooting, to consider specifically whether the shooting
could have been prevented, and to promote the continued
safety of Duquesne University’s campus. She further avers
that the Report, including its supporting documentation, was
prepared at her request, under her direction, and for the

purpose of providing legal advice to Duquesne University.

I.
I initially consider Duquesne’s contention that the infor-

mation which plaintiff seeks is protected by the attorney-
client privilege. The portion of Duquesne’s response that
addresses this contention is set forth in two pages and is
devoid of any legal analysis.

Under Pennsylvania case law, a communication is not
protected by the attorney-client privilege unless it meets the
criteria set forth in the oft-cited case of United States v.
United Shoe Machinery Corp., 89 F.Supp. 357, 358-59 (D.
Mass. 1950) (Wyzanski, J.):

The privilege applies only if (1) the asserted hold-
er of the privilege is or sought to become a client;
(2) the person to whom the communication was
made (a) is a member of the bar of a court, or his
subordinate and (b) in connection with this com-
munication is acting as a lawyer; (3) the communi-
cation relates to a fact of which the attorney was
informed (a) by his client (b) without the presence
of strangers (c) for the purpose of securing prima-
rily either (i) an opinion on law or (ii) legal servic-
es or (iii) assistance in some legal proceeding, and
not (d) for the purpose of committing a crime or
tort; and (4) the privilege has been (a) claimed and
(b) not waived by the client.

See Commonwealth v. Mrozek, 657 A.2d 997, 998 (Pa.Super.
1995); Hopewell v. Adebimpe, 18 D.&C.3d 659, 660-61, 129
P.L.J. 146, 147 (1981), and cases cited therein.

The attorney-client privilege protects only confidential
communications and disclosures made by a client to his or
her legal advisor for the purpose of obtaining his or her pro-
fessional aid or advice. Commonwealth v. Maguigan, 511
A.2d 1327, 1333-34 (Pa. 1986). Once the attorney-client com-
munication has been disclosed to a third party, the privilege
is deemed waived. Id. at 1333.

The presence of Duquesne’s General Counsel at the meet-
ings of the Security Review Committee does not bring com-
munications made at the meetings within the scope of the
attorney-client privilege. Most, if not all, persons attending
these meetings had no individual interest in the legal prob-
lems being discussed, were not seeking legal advice, and
were not clients of Linda S. Drago, Esquire. Furthermore, no
one present at these meetings would have believed that what
they said and heard was confidential.

I recognize that case law holds that information corporate
counsel obtains from lower ranking corporate employees
will be protected where: (1) corporate management had
directed the employees to provide information to corporate
counsel, (2) the lower level employees are told that the
investigation is highly confidential, (3) the responses are
furnished only to counsel, and (4) the information collected
by counsel is disseminated only to those in upper manage-
ment who will play a substantial role in deciding and direct-
ing a corporation’s response. Upjohn Company v. United
States, 449 U.S. 383 (1981).

This line of cases does not apply. Most of the persons
present at the meetings of the Security Review Committee
had no knowledge of the incident; some were not employed
by Duquesne; none were directed by upper management to
furnish information to counsel; and none of the information
furnished at the meetings would be viewed as being confi-
dential. Furthermore, counsel never treated the information
as confidential because whatever one person said was heard
by the others at the meeting.

Also, Duquesne cannot contend that the Report is a con-
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fidential document. While a report prepared by or under the
direction of counsel following the meetings of the Security
Review Committee might be protected by the attorney-client
privilege if it contained legal advice and was distributed only
to officers and directors who would play a substantial role in
deciding and directing Duquesne’s response, this is not what
occurred. Instead, copies of the Report were furnished to
each of the members of the Security Review Committee,
most of whom were not high-level managers who make deci-
sions governing the operation of Duquesne. The distribution
of the Report to every member of the Security Review
Committee shows that the Report was never intended to be a
confidential report prepared for management. Furthermore,
even if it had been intended to be a confidential report pre-
pared for management, the attorney-client privilege has
been waived through its distribution to the members of the
Security Review Committee.

Finally, if plaintiff ’s counsel, through discovery, would
seek the production of the Report at depositions from mem-
bers of the Security Review Committee, there would be no
basis for not producing the documents. For example, Dr.
Douglas Harper–Chair of the Sociology Department–was a
member of the Committee. He could not refuse to produce
the Report on the ground of the attorney-client privilege
because he had no need for legal advice and he was never
a client of Linda Drago with respect to matters involving
the shooting.

II.
Duquesne contends that the Report is protected by the

work product protections of Pa. R.C.P. 4003.3.
The Report was not written by counsel. Consequently, the

scope of the work product protection is governed by the last
sentence of Rule 4003.3 which provides that discovery shall
not include disclosure of a representative’s “mental impres-
sions, conclusions or opinions respecting the value or merit
of a claim or defense or respecting strategy or tactics.”

Nothing or almost nothing in the Report could constitute
statements only respecting the value or merit of a claim or
defense or strategy or tactics. See Bowser v. Ryder Truck
Rental, Inc., 141 P.L.J. 316 (1993).

Furthermore, the claim that any portion of the Report is
protected by Rule 4003.3 cannot be raised because the
Report was disseminated to persons who would not be
involved in any decisions that the University would make in
response to legal advice.

III.
Duquesne contends that the Report is protected from dis-

closure by the self-critical analysis privilege.
The term privilege, as used in the discovery rules, refers

only to a privilege based on constitutional or statutory provi-
sions or existing common law.1 See Azen v. Lampenfield, 129
P.L.J. 461 (1981), and cases cited therein. No Pennsylvania
state court case has ever recognized this privilege. VanHine
v. Dept. of State of the Cmwlth., 856 A.2d 204 (Pa.Cmwlth.
2004); Joe v. Prison Health Services, Inc., 782 A.2d 24, 34n.7
(Pa.Cmwlth. 2001).

In Joe, the Court stated that those courts that have recog-
nized the self-critical analysis privilege generally require
that the party asserting the privilege demonstrate that the
material to be protected satisfies at least three criteria: (1)
the information must result from a critical self-analysis
undertaken by the party seeking protection; (2) the public
must have a strong interest in preserving the free flow of the
type of information sought; and (3) the information must be
of the type whose flow would be curtailed if discovery were
allowed. Joe also referred to a Ninth Circuit opinion which
added the proviso that no document should be accorded a

privilege unless it was prepared with the expectation that it
would be kept confidential and has in fact been kept confi-
dential. Id.

In this case, even if the self-critical analysis privilege
were recognized, the document has not been kept confiden-
tial. In addition, the information that Duquesne seeks to pro-
tect was provided under circumstances in which there was
no expectation of confidentiality.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 1st day of September, 2009, it is hereby ORDERED

that plaintiff’s Motion to Compel is granted, and Duquesne
University shall produce the minutes from the Security
Review Committee meetings and the eleven-page Report of
the Security Review Committee within ten (10) days.

BY THE COURT:
/s/Wettick, J.

1 The scope of discovery is generally governed by Pa. R.C.P.
4003.1. It provides for a party to obtain discovery of relevant
matters “not privileged” (Rule 4003.1(a)). Under Pa. R.C.P.
4011(c), no discovery is permitted which is beyond the scope
of discovery set forth in Rule 4003.1.

Mark Wutz and Susan Wutz v.
Robert Smith and Robert Smith

d/b/a Rob Smith Construction and
State Farm Insurance Company

Underinsured Motorist Claim—Bad Faith—42 Pa.C.S. §8371

Plaintiffs’ motion to compel information in State Farm’s
file as to evaluation ranges established for plaintiffs’ UIM
claim is denied pending trial of the UIM claim. Immediately
upon submission of the UIM case to the jury, State Farm is
ordered to furnish its unredacted file to plaintiffs for the
non-jury trial to be held after the UIM claim is decided.

(Lynn E. MacBeth)

Rudolph L. Massa and Bruce H. Gelman for Plaintiffs.
Jeffrey A. Ramaley for Robert Smith.
Daniel L. Rivetti and Mark A. Martini for State Farm Mutual
Insurance Company.

No. GD 07-021766. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., September 9, 2009—Plaintiffs’ Motion for In

Camera Review is the subject of this Opinion and Order of
Court. The Motion should be titled a Motion to Compel
because through this Motion, plaintiffs seek all information
in the State Farm file as to the evaluation ranges established
by State Farm for plaintiffs’ UIM claim and all other relevant
information redacted by State Farm, including the factors
that were considered in making the evaluation of the claim
and strengths and weaknesses of the claim.

This lawsuit includes a breach of contract claim against
State Farm for failure to pay underinsured motorist benefits
and a bad faith claim against State Farm based on State
Farm’s failure to act on plaintiffs’ claim for underinsured
motorist benefits in good faith in violation of 42 Pa.C.S. §8371.

The dispute between plaintiffs and State Farm is over the
value of the UIM claim. This information which plaintiffs
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seek is relevant only to the bad faith claim.
In Gunn v. The Automobile Ins. Co. of Hartford, 156 P.L.J.

381 (2008), discussed at 971 A.2d 505 (Pa.Super. 2009), I con-
sidered Hartford’s motion to stay discovery that was rele-
vant only to the plaintiff ’s bad faith claim until the UIM
claim has been decided. Hartford’s position was that, as a
matter of law, the court must in every case try the bad faith
claims at a later time following resolution of the UIM claims
in order that a plaintiff, in trying the UIM claim, does not
have the benefit of information within the insurance compa-
ny’s files. I rejected Hartford’s position that in all cases the
bad faith claim must be tried at a later time rather than in a
back-to-back trial. I stated that in the case before me, the
controlling issue in the bad faith claim was likely to be
whether Hartford had a basis for offering less than the poli-
cy limits. The resolution of this issue is likely to depend upon
a judge’s assessment of the evidence offered to the jury in
the UIM proceedings. The judge who tries the UIM claim is
in the best position to evaluate the evidence for purposes of
the bad faith claim if a nonjury trial of the bad faith claim is
conducted immediately after the jury trial of the UIM claim.

In Gunn, I stated that a court, in its discretion, will not
necessarily permit discovery of all information in the files of
the insurance company relevant to the bad faith claim. The
insurance company should have the opportunity to show that
discovery of certain information relevant to the bad faith
claim will unduly prejudice the insurance company in its
defense of the UIM claim.

In this case, counsel for State Farm states that State Farm
would be unfairly prejudiced for purposes of negotiations
and trial if it is required prior to the trial of the UIM case to
furnish information as to the values it has placed on  plain-
tiffs’ UIM claim, how it arrived at these values, and its opin-
ions and conclusions on the strengths and weaknesses of the
UIM claim. According to counsel, this would be akin to
requiring the defense in a football game to furnish its defen-
sive formation for the upcoming play to the plaintiff before
the plaintiff selected the play that it would call.

I agree with State Farm that it should not be required to
furnish the information which plaintiffs seek until after the
UIM claim is submitted to a jury. Immediately after the case
is submitted to the jury, State Farm shall provide the discov-
ery described in plaintiffs’ Motion for In Camera Review.
Once the jury has returned its verdict, the trial court judge
will begin the nonjury trial of plaintiffs’ bad faith claim.

There may be instances where a plaintiff believes that he
or she cannot be in a position to try the bad faith claim
immediately after a jury verdict is rendered in the UIM case
because of the court order postponing the production of dis-
covery as to certain requests for discovery until the begin-
ning of jury deliberations. In this situation, a plaintiff, in
response to this court order, should promptly file a motion
under Rule 213 to stay the trial of the bad faith claim on the
ground that he or she cannot adequately prepare for the trial
of the bad faith claim if this discovery is not furnished until
after the completion of the UIM trial. Also, a court may post-
pone the trial of the bad faith claim where counsel for the
plaintiff, upon receipt of the discovery following the trial of
the UIM case, offers compelling explanations as to why he or
she cannot proceed with the bad faith claim at this time and
as to why the request for a later trial of the bad faith claim
was not made shortly after the issuance of the court order
postponing discovery.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 9th day of September, 2009, it is hereby

ORDERED that:

(1) plaintiffs’ Motion for In Camera Review is denied;
(2) at the beginning of the UIM trial, State Farm

Insurance Company’s counsel shall have in its possession an
unredacted copy of the activity log attached to plaintiffs’
Motion and, unless instructed to the contrary by the trial
judge of the UIM claim, shall furnish these documents to
plaintiffs immediately after the beginning of jury delibera-
tions of the UIM claim; and

(3) counsel for State Farm Insurance Company is not
required to furnish documents protected by the attorney-
client privilege provided that State Farm Insurance
Company is not raising advice of counsel as a defense to the
bad faith claim.

BY THE COURT:
/s/Wettick, Jr., J.

American Coal and Minerals Company v.
Henderson Brothers, Inc.,

Industry Terminal & Salvage Co.
and International Marine Underwriters/

One Beacon
Discovery—Work Product—Pa. R.C.P. 4003.3—
Inadvertently Produced Documents

1. Inadvertently provided documents were not returned
upon demand because the requesting party took the position
they should have been provided, and were not protected as
work product.

2. In deciding whether or not documents are protected as
work product, the court, in applying Pa. R.C.P. 4003.3, only
protects statements that are limited to “mental impressions,
conclusions or opinions respecting the value or merit of a
claim or defense or respecting strategy or tactics.”

3. The amended rule does not protect conclusions as to
material fact merely because they implicitly contain the
investigator’s conclusions respecting the value and merit of
claims and defenses.

4. The court preferred affidavits of counsel over an in-
camera inspection procedure for resolving motions for pro-
duction of documents where portions of a document have
been deleted or entire documents withheld.

(Lynn E. MacBeth)

Michael L. Magulic and Jeffrey A. Kubay for Plaintiff.
John Cromer for Henderson Brothers.
Margaret Boyle for ITS and Industry Terminal & Salvage Co.
and International Marine Underwriters/One Beacon.

No. GD 06-021826. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., September 14, 2009—The subject of this

Opinion and Order of Court is a motion by Industry Terminal
& Salvage Company (“ITS”) and International Marine
Underwriters/One Beacon (“One Beacon”) for a court order
compelling plaintiff (“American Coal”) to return documents
that One Beacon inadvertently produced and prohibiting
plaintiff from utilizing these documents in this litigation.

American Coal stored petroleum coke at a facility operat-
ed by ITS. American Coal contends its petroleum coke that
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was stored at ITS’s facility washed away in a September
2004 flood.

One Beacon furnished insurance to ITS. Henderson
Brothers was ITS’s insurance broker.

This lawsuit was instituted in 2006. Through discovery,
One Beacon inadvertently provided documents (or portions
of documents) to American Coal and Henderson that it
intended to withhold on the ground that they are work prod-
uct protected under Pa. R.C.P. 4003.3.

Upon learning of the inadvertent production, One Beacon
requested that the documents be returned. Henderson did
not object. American Coal, on the other hand, declined to
return some of the documents that One Beacon had inadver-
tently produced solely on the ground that the protection
afforded work product does not apply.1

In support of their position that the documents identified
in their motion are protected, ITS and One Beacon rely sole-
ly on Rule 4003.3 which provides:

With respect to the representative of a party other
than the party’s attorney, discovery shall not
include disclosure of his or her mental impres-
sions, conclusions or opinions respecting the value
or merit of a claim or defense or respecting strate-
gy or tactics.2

In Bowser v. Ryder Truck Rental, Inc., 141 P.L.J. 316
(1993), I discussed the scope of the provision in Rule 4003.3
that discovery shall not include “mental impressions, con-
clusions or opinions respecting the value or merit of a claim
or defense or respecting strategy or tactics” in considering
deletions the defendants made to expert reports. One report
contained two deletions which are in bold type.

FIRST DELETION
The scene of the occurrence was the exterior of the
insured bank in an area between the sidewalk and
a manhole cover which is located in the entrance
exit driveway next to the parking lot. The manhole
is slightly lower than the driveway and water accu-
mulates in this area and sometimes freezes in the
area where it accumulates which is lower than
level area of the traveled portion of the road.
(Deletion is in bold type.) Id. at 318.

SECOND DELETION
The Bank Manager further defines that the side-
walks are heated and this heating process keeps
normally ice and snow off the sidewalks, however
the blacktop road area where the fall occurred does
create a hazardous condition during ice and snow
conditions. As the light snow and freezing rain con-
dition was occurring at the time of the accident, it
appears that it would have been impossible for the
contractor to have had the area spotlessly clean at
the time this accident occurred. (Deletion is in
bold type.) Id.

I ruled that the deleted provisions were not protected by
Rule 4003.3. The defendant was apparently reading Rule
4003.3 as protecting all mental impressions, conclusions, and
opinions of a party’s representative. This is not what the
Rule protects. The Rule protects only mental impressions,
conclusions, and opinions “respecting the value or merit of a
claim or defense or respecting strategy or tactics.”

I rejected the argument that these conclusions which
defendant deleted should be protected because they implic-
itly contain the investigator’s conclusions respecting the
value and merit of claims and defenses. If I had accepted
this argument, I would have been resurrecting the tradition-

al work product rule. However, it is clear from Explanatory
Comment—1978 to Rule 4003.3 that Rule 4003.3 was intend-
ed to allow discovery of relevant information obtained in
anticipation of litigation even though this could allow the
party obtaining discovery to learn how the opposing party is
preparing and evaluating the case. The Explanatory
Comment states that this “amended Rule radically changes
the prior practice as to discovery of documents, reports and
tangible things,” that the “Rule is carefully drawn and
means exactly what it says,” and that the Rules Committee
was aware of the policy behind the federal rule that each
side’s informal evaluation of its case should be protected and
“after long and careful deliberation, rejected this view which
would impose more court time on lawyers and additional
burdens on judges in the motion court.” Id. at 319.

I stated that the conclusions which defendant sought to
protect are conclusions as to material facts. Rule 4003.3 does
not protect such conclusions—it is limited to conclusions
respecting the value or merits of a claim or defense. An
investigative report may consist of (1) factual observations,
(2) mental impressions, conclusions, and opinions as to the
material facts based on the factual observations, and (3)
mental impressions, conclusions, and opinions concerning
the value or merits of a claim based on an analysis of the fac-
tual observations and the mental impressions, conclusions,
and opinions as to the material facts. Only the third catego-
ry is protected. This means, for example, that only the final
sentence of the following report would be protected:

Light snow and freezing rain were occurring at the
time of the accident so it would not have been pos-
sible for the contractor to have had the area spot-
lessly clean at the time of the accident.
Consequently, I think we have a very weak claim
against the contractor. Id. at 319-20.

In summary, Rule 4003.3 does not protect from discovery
mental impressions, conclusions, or opinions simply because
they may shed some light on the manner in which a person
offering the impression, conclusion, or opinion is assessing
aspects of the case.3 The Rule means what it says–mental
impressions, conclusions, and opinions are discoverable
unless they only address the value or merit of a claim or
defense or strategy or tactics.4 This means that any mental
impression, conclusion, or opinion which has evidentiary
value or which could assist a party in the preparation or trial
of the case is probably discoverable.

In the present case, ITS and One Beacon seek to protect
the following provision in page five of a six-page report
dated September 30, 2005 prepared by SGS Marine Services:

SGS International Marine Underwriters
Ref: 206013

Page 5
Opinion/Cause of damage:

In review of the information at hand at this time we
remain of the same opinion as to the cause of the
loss as outlined in our preliminary report, hat the
reported loss of a portion of the stored petroleum
coke product form the Assured’s facility would
appear to be the direct result of the flooding of the
facility on September 17th and 18th 2004.

In regard to the possibility of minimizing the loss
prior to the commencement of the flooding we are
of the opinion that in view of the layout of the facil-
ity, the shear volume of the material reportedly
stored in Area D, and the rapid rise of the river,
attempts to move any sizeable volume of material
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our of the facility would have had little effect on the
ultimate outcome.

It appears in our opinion that unless there was suf-
ficient time to move the entire amount of product
from Area D either to another facility or to the ulti-
mate receiver, beginning days prior to the arrival of
Hurricane Ivan in the in the Gulf, any remaining
smaller pile would have been in jeopardy to almost
completely carried away.

According to Mr. Busatto some attempt to move
some of the material to the higher Area A was made
with limited effect, and other efforts to protect the
smaller piles had proven unsuccessful.

Some attempt to move a portion of the material
from Area B to higher ground may have minimized
that portion of the loss; however there was still a
large pile in the primary flood area.

Mr. Busatto has now indicated that a some limited
discussions had been held with USNR to discuss
arrangements to increase the rate of deliveries or
movement of product to their plant which was on
high ground on the opposite side of the river.

It should be noted that for this increased movement
transfer to have had any significant benefit, the
deliveries would have had to commence days prior
to September 16th the time of the issuance of the
earliest flood watch, when the direction of the
approach of Ivan was still not certain, particularly
where landfall was to be made.

ITS/IMU-0025

Exhibit #3, filed under seal on 6/16/09.

This entire page is subject to discovery because it con-
tains only factual observations or mental impressions, con-
clusions, and opinions as to material facts.

Factual observations include the statements that accord-
ing to Mr. Busatto some attempt was made to move some of
the material to a higher area with limited effect, that other
efforts to protect the smaller piles had proven to be unsuc-
cessful and that Mr. Busatto now indicates that some limited
discussions had been held with USNR to discuss arrange-
ments to increase the rate of deliveries or movement of prod-
uct to their plant which is on high ground. Other statements
such as that the reported loss would appear to be the direct
result of the flooding of the facility and that attempts to move
any sizeable volume of material out of the facility would
have had little effect on the ultimate outcome are either fac-
tual observations or mental impressions, conclusions, and
opinions as to the material facts. Nowhere on page five is
there a specific statement respecting the value or merit of a
claim or defense or respecting strategy or tactics.

ITS and One Beacon also contend that the following pro-
vision in a December 15, 2004 letter from Davis Marine
Surveyors, Inc. is protected under Rule 4003.3:

Conclusion:

The following comments must be made
regarding the flood/high water conditions of
September 17, 2004.

—There was sufficient warning of the impend-
ing conditions where as Industry Terminal & sal-
vage could have taken preventive measures to pre-
vent and or at the very least minimize any possible
loss of inventory, i.e.:

—Load the stockpile or a portion there of back
into barges for temporary storage.

—Move the stored Coke to a different location.

—Possibly cover the stockpiles with large tar-
paulins to keep the water from eroding away the
Coke.

As a further example, the Arrow Terminal
facility is located immediately downriver (1/4 mi.)
from I.T.S. and they proceeded to move material as
soon as they heard of the impending conditions,
thus minimizing their losses.

Therefore, it must be concluded that since
Industry Terminal & Salvage Co. apparently did not
attempt to take any preventive measures, while
other facilities under the same conditions did, and
as such, Industry & Salvage Co. were “NEGLI-
GENT” in their handling of this situation. Exhibit
#4, filed under seal 6/16/09.

The provision that “as such, Industry & Salvage Co. were
‘NEGLIGENT’ in their handling of this situation” is protect-
ed because it is only an opinion as to the merit of a claim.

The remaining provisions are not protected because they
are either factual observations or impressions, conclusions,
and opinions as to the material facts. This includes the first
portion of the final paragraph which states, “it must be con-
cluded that since Industry Terminal & Salvage Co. apparent-
ly did not attempt to take any preventive measures, while
other facilities under the same conditions did.” This portion
of the final paragraph is not protected because it involves
either factual observations or conclusions based on factual
observations.

In the Bowser opinion, I stated that it is not my practice
to conduct in-camera reviews of documents that contain
deletions because judges are not comfortable making deci-
sions without the participation of both parties. We have not
been involved with the case the way that counsel has. Thus,
without input from counsel, we are frequently not in a posi-
tion to make an informed decision concerning the discover-
ability of a document. A judge’s review of documents in-
camera is likely to raise more questions than answers.
Bowser, 141 P.L.J. at 324.

In addition, if an in-camera inspection becomes a widely
used tool for resolving motions for the production of docu-
ments, responding parties are less likely to assume respon-
sibility for compliance with the discovery rules. They may
take the position that compliance has become the court’s
responsibility and will withhold documents (subject to court
review) on the basis of any colorable claim. Id.

In Bowser, I stated that affidavits of counsel are a prefer-
able procedure. Where portions of a document have been
deleted or where entire documents have been withheld
based on Rule 4003.3, it is my practice to require counsel for
the responding party to file an affidavit which (1) avers that
counsel has personally reviewed those documents and dele-
tions and (2) describes the factual or legal basis for with-
holding the information. This affidavit assures me that coun-
sel of record (rather than the client or in-house counsel who
may not be familiar with Pennsylvania law governing the
discovery of work product) has assumed responsibility for
the decision. Also, I believe that counsel will not file such an
affidavit without carefully reviewing the documents. Id.

In Bowser, I stated that the Bowser opinion was intended
to provide direction to counsel in determining whether infor-
mation within a report may be deleted pursuant to Rule
4003.3. Consequently, parties who receive reports containing
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deletions or are advised that an entire report has been with-
held based on Rule 4003.3 are entitled to ask counsel for the
party providing the reports to submit an affidavit which
avers (1) that counsel has reviewed the entire report, includ-
ing the deletions; (2) counsel has read the Bowser opinion;
and (3) the deletions involve only disclosures of the repre-
sentatives’ mental impressions, conclusions, or opinions
respecting the value or merit of a claim or defense or
respecting the strategy and tactics within the meaning of
Rule 4003.3 as construed in Bowser v. Ryder Rental. Id.

In the future, counsel may request that the affidavit also
include a reading of this Opinion in American Coal v.
Henderson.

The remaining writings that were inadvertently produced
involve documents that One Beacon furnished Henderson
Brothers or that Henderson Brothers furnished One Beacon.
One Beacon contends they are protected under Rule 4003.3
because Henderson Brothers was acting as a representative
of ITS.

I agree that Henderson Brothers was ITS’s insurance
broker. However, the writings were between Henderson
Brothers and One Beacon at a time when the interests of
ITS/Henderson Brothers were adverse to the interests of
One Beacon.

It is clear from the writings that Henderson Brothers was
acting on ITS’s behalf. See, for example, the January 24,
2005 letter from Bruce C. Marshall (Henderson Brothers) to
Thomas Kula (One Beacon) which identifies the insured as
ITS and states that ITS did nothing to protect the product at
their landing, so he does not understand why this claim has
not been settled. Exhibit #6, filed under seal 6/16/09.

At the time these writings were exchanged, the interests
of ITS were adverse to those of One Beacon. Henderson, act-
ing on behalf of ITS, was requesting One Beacon to meet its
obligations under the policy it had issued to ITS by making
payments to American Coal that would resolve all present
and future claims of American Coal against ITS. One
Beacon’s response described its continuing investigation of
the case and reminded Henderson that, if necessary, it will
provide the best possible defense against American Coal’s
claims. Exhibit #5, dated February 13, 2005 and filed under
seal 6/16/09. There is no factual basis for treating One
Beacon as serving as a representative of ITS in the furnish-
ing and receipt of the writings that One Beacon seeks to pro-
tect (see Motion for Protective Order ¶¶22-23).

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 14th day of September, 2009, it is hereby

ORDERED that the motion for a protective order of Industry
Terminal & Salvage Company and International Marine
Underwriters/One Beacon is denied.

BY THE COURT:
/s/Wettick, J.

1 American Coal did not raise waiver as a ground for denying
One Beacon’s motion.
2 ITS and One Beacon do not rely on Pa. R.C.P. 4003.5 which
addresses discovery of expert testimony.
3 In many instances, any effort to draw a line between factu-
al observations and conclusions based on factual observa-
tions is next to impossible. For example, an investigative
report may say “if the only light that was working was at the
head of the steps, it could have been difficult for the defen-
dant to see the steps at the end of the hall,” or “the only light
that was working was at the head of the steps and it is very
dark at the end of the hall,” or “I turned on the light at the

top of the stairs; at night I expect that it would be dark at the
end of the hall where the second set of steps are located,” or
“the only light is at the top of the stairs; there needed to be a
light at the end of the hall.”
4 The first sentence of Rule 4003.3 provides that a party may
obtain discovery of any matter discoverable under Pa. R.C.P.
4003.1 even though prepared in anticipation of litigation.
The Explanatory Comment—1978 states that as to a repre-
sentative of a party, Rule 4003.3 protects disclosure of his or
her mental impressions, conclusions and opinions respecting
the value or merit of a claim or defense or respecting strate-
gy or tactics and nothing more.

Reginald and Vermell Plato v.
City of Pittsburgh

Condemnation—Timeliness of Appeal—Pa. R.C.P. 227.1(g)

1. City served property owners with Notice of
Condemnation of property that was a danger to the owners
and others in the area. Property owners were given time to
make repairs to their property, by an order of court entered
as a result of a status conference.

2. A hearing was held more than one year after the Notice
of Condemnation in which credible evidence was presented
in support of the condemnation. The court enforced the
notice of condemnation and property owners filed a motion
for post-trial relief, which was denied.

3. Pa. R.C.P. 227.1(g) provides that a motion for post-trial
relief may not be filed in an appeal from the final adjudica-
tion on determination of a local agency or a Commonwealth
agency as to which jurisdiction is vested in the Courts of
Common Pleas. The court stated that, therefore, property
owners’ appeal to Commonwealth Court was untimely.

(Lynn E. MacBeth)

Reginald D. Plato and Vermell Plato, pro se.
Lawrence H. Baumiller and George R. Specter for City of
Pittsburgh.

No. SA 08-000400. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., September 23, 2009—This case is a statutory

appeal filed by Reginald and Vermell Plato to the City of
Pittsburgh’s condemnation of the Platos’ former residence,
7905 Hamilton Avenue. The Notice of Condemnation was
posted on March 6, 2008, and the Platos appealed to this
Court (the Court of Common Pleas of Allegheny County) on
April 4, 2008.

The Notice of Condemnation listed numerous serious
defects to the property, making the property a danger to the
Platos themselves and to others in the area. This Court
scheduled a status conference for July 17, 2008. At that sta-
tus conference, Mr. Plato expressed a desire to repair the
defects described in the Notice of Condemnation.
Accordingly, I scheduled a second status conference three
months later, at which time, pursuant to my order: “Mr. Plato
shall report on the progress he has made in addressing the
issues identified in the Notice of Condemnation.” Order of
Court, dated July 17, 2008, Folino J. Unfortunately, as of
October 2008, Mr. Plato had made no meaningful progress to
address the deficiencies in the property. I then scheduled a
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further status conference for December 15, 2008 to allow Mr.
Plato more time to address the issues, but at the December
15, 2008 conference there was still no progress shown. As it
became apparent that Mr. Plato was unable or unwilling to
make the necessary repairs so that the building could be
made safe and habitable, it was necessary to schedule this
matter for evidentiary hearing.

That hearing was held before me on April 21, 2009, more
than one year after the posting of the Notice of
Condemnation. At the hearing, the City presented the testi-
mony of City of Pittsburgh Building Inspector Russell Blaich
who testified credibly as to the deteriorated state of the
house (it had been boarded up, and no one was living there).
Mr. Blaich testified credibly that, a full year after the post-
ing, the Platos still had failed to address the serious prob-
lems with the house, as listed in the Notice of Condemnation.
In fact, after posting of the Notice of Condemnation, no ren-
ovations were made by the Platos to the 7905 Hamilton
Avenue property, and no building permits were taken out.
Accordingly, on April 22, 2009, I issued an order denying the
Platos’ statutory appeal and enforcing the City’s Notice of
Condemnation.

On May 4, 2009, the Platos filed a Motion for Post-Trial
Relief, which I denied by order dated June 30, 2009. The
Platos then appealed to the Commonwealth Court of
Pennsylvania.

For the reasons apparent in the recitation set forth above,
however, I recommend that my order of April 22, 2009 be
affirmed. In addition to the substantive problems with the
Platos’ statutory appeal, as set forth above, it also appears
that the Platos’ appeal to the Commonwealth Court is
untimely. According to Pennsylvania Rule of Civil Procedure
227.1(g), “a motion for post-trial relief may not be filed in an
appeal from the final adjudication on determination of a
local agency or a Commonwealth Agency as to which juris-
diction is vested in the Courts of Common Pleas.” And, the
time period within which the Platos were permitted to
appeal to the Commonwealth Court my order of April 22,
2009 was not extended by the Platos’ pursuit of an improper
motion for post-trial relief: I never requested that the Platos
file a post-trial motion, I did not believe a post-trial motion
would be “helpful” in this case and, as is evident from my
June 30, 2009 Order, I did not “rule[] upon the merits of [the]
post-trial motion[].” Codispot v. Butler County Tax Claim
Bureau, 938 A.2d 499, 503-04 (Pa.Cmwlth. 2007); Order of
Court, dated June 30, 2009, Folino, J. (stating: “Said [‘Motion
for Post-Trial Relief ’] is DENIED. See Pa. R.Civ.P.
227.1(g).”)(emphasis added). Thus, it appears that the
Platos’ post-trial motion did not toll the appeal period, and
that the appeal is therefore untimely and must be quashed.

Date: September 22, 2009
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In Re: In the Interest of: D.S., a minor
Appeal of D.S., a minor

Criminal Law—False I.D. to Law Enforcement—Juvenile

1. D.S., A Juvenile, was identified on a targeted police
suspect list for a recent armed robbery.

2. D.S. was “spotted” by police who approached D.S. ask-
ing for his name and birth date.

3. D.S. stated his name was D.B., and stated his birth date
was 10/6/91.

4. D.S.’s mother arrived later on the scene and stated
D.S.’s name was D.L.S. and his birth date was 10/15/92.

5. D.S. was lawfully on the street, but was not free to leave
once the police were conducting an “investigatory deten-
tion” based on D.S.’s name being on a targeted suspect list,
and his demeanor.

6. The police had prior knowledge of D.S., including his
last name and address.

7. Defendant’s mother testified during a hearing that
D.L.S.B. was listed on D.S.’s birth certificate, but did not
produce the document at trial.

8. Defendant’s mother testified D.S.’s school records
identified her son as D.S.B., and his report card had D.L.S.
on it.

9. Mother of Defendant produced a Social Security
Administration document showing D.S.’s name as “D.L.B…”
indicating there was an omission after “D.L.B….”

10. The court found that a birth date is used by the police
to confirm identity, and giving a false date of birth to police
constitutes a violation of 18 Pa.C.S. §4914, False
Identification to Law Enforcement Authorities.

11. The court found that defendant attempted to mislead
police officers looking for D.S. when he affirmatively provid-
ed them with a partial name of D.B. and denied to police that
he was D.S.

12. The court found that providing police with a partial
name, denying that he was D.S. when asked, and giving a
wrong date of birth was not “de minimus,” in that D.S. was
attempting to “hide his identity” by such remarks.

13. Regardless of the fact that officers already knew
D.S.’s name, and defendant’s mother later provided police
with D.S.’s correct name and date of birth, D.S.’s intention
and acts provided police with “false information about his
identity,” and therefore a violation of 18 Pa.C.S. §4914.

(Sharon Profeta)

Michael Streily for the Commonwealth.
Scott B. Rudolf for the Minor, D.S.
No. 1106-08. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Mulligan, J., September 11, 2009.

C A P S U L E  S U M M A R Y
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Richard W. Schomaker v.
Zoning Hearing Board of the

Borough of Franklin Park and
Borough of Franklin Park and
Voicestream Pittsburgh, L.P.,

d/b/a T-Mobile
Zoning Variance—Dimensional Variance

1. T-Mobile applied to the Borough Council of Franklin
Park for a building permit to erect a 150-foot monopole com-
munications tower on a 40 x 40 foot portion of property it
leases from Pennsylvania Power/First Energy pursuant to its
license to provide communications services to western
Pennsylvania and the Zoning Hearing Board (ZHB) granted
a dimensional variance.

2. The property of Appellant, Richard W. Schomaker, is
to the north of Subject Property with a setback of 62.81 feet
to the property line and the residential structure on the
Appellant’s property is in excess of 300 feet from the pro-
posed monopole. Appellant appeals on the basis that,
among other things, the proposed use would be an exten-
sion of an illegal non-conforming use and the action of the
ZHB was arbitrary, capricious, an abuse of discretion, and
contrary to law.

3. A dimensional variance has a more relaxed quantum of
proof required to prove unnecessary hardship because a
dimensional variance is of a lesser change within the zoning
regulations as opposed to a grant for a usage outside the zon-
ing regulations. Courts may consider factors such as eco-
nomic detriment to the appellant if the variance was denied,
the financial hardship created by any work necessary to
bring the building into strict compliance with the zoning
requirements and the characteristics of the surrounding
neighborhood.

4. T-Mobile did not create the existing circumstances.
The character of the neighborhood is not affected, as there is
an existing utility use on the subject property and the unique
topography of the property dictates the only possible loca-
tion of the monopole. The variance is the minimum variance
within the zoning requirements.

(William R. Friedman)

Deborah S. Miskovich for Richard W. Schomaker.
Gary J. Gushard for Zoning Hearing Board of the Borough of
Franklin Park.
Robert Max Junker for Borough of Franklin Park.
Alice B. Mitinger for Voicestream Pittsburgh, L.P., d/b/a T-
Mobile.

No. S.A. 08-000891. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., June 2, 2009—This appeal arises from the deci-

sion of the Zoning Hearing Board of the Borough of Franklin
Park, Allegheny County, Pennsylvania dealing with
Voicestream Pittsburgh, L.P. d/b/a T-Mobile’s (hereinafter
“T-Mobile”) request for two dimensional variances to con-
struct a 150-foot tall monopole communications tower facili-
ty an a 40 x 40 portion of property leased to them by proper-
ty owners Pennsylvania Power/First Energy (hereinafter
“Subject Property”). The variances are a condition to be met
for subsequent conditional use approval from the Borough
Council. The Subject Property is located at 2402 Rochester
Road in Franklin Park and is in an M-1 (Mixed Use) District

which permits communications towers as a conditional use.
The Franklin Park Zoning Ordinance sets forth specific

criteria for commercial communications towers in the dis-
trict, of which only one issue is pertinent to this appeal.
Section 212-29.Y.5 of the Ordinance provides that “All com-
munications towers shall be set back from any residential
property line or public street right-of-way a minimum dis-
tance of 200 feet.”

T-Mobile applied to the Borough Council of Franklin Park
for a building permit to erect a 150-foot monopole communi-
cations tower facility on a 40 x 40 foot portion of property it
leases from Pennsylvania Power/First Energy pursuant to its
license to provide communications services to western
Pennsylvania. The Subject Property is currently used for an
electric utility substation and associated transmission equip-
ment. This property is located near the intersection of
Interstate Routes 79 and 279 in an M-1 District where both
commercial and residential uses are located in the vicinity of
the leased property. To obtain approval for the permit from
Borough Council, T-Mobile needed to meet all conditions of
the conditional use, specifically to obtain approval for a
dimensional variance from the Zoning Hearing Board of the
Borough of Franklin Park (hereinafter “ZHB”)

The Appellant, Richard W. Schomaker’s, property is to
the north of Subject Property with a setback of 62.81 feet to
the property line. The residential structure on the
Appellant’s property is in excess of 300 feet from the pro-
posed monopole. A significant upward slope and a wooded
area separates the Appellant’s residence from the site of the
proposed monopole on the property and the proposed mono-
pole site faces the rear of the Appellant’s residence.
Interstate 79 is located to the east of the property. There is a
setback of 108.62 feet from the site of the proposed monopole
to the property’s eastern boundary where there is a signifi-
cant and non-buildable downward slope between the proper-
ty and Interstate 79.

After several hearings,1 the Zoning Hearing Board issued
its Decision granting a dimensional variance to T-Mobile; 1)
from the north line 137.19 feet variance and 2) from the east
line 145.38 feet, with the following condition that the mono-
pole be designed and built with the design criteria for col-
lapse upon itself within the setback variances as granted,
and subsequent approval of the monopole as a conditional
use by Borough Council of Franklin Park.

Appellant, Richard W. Schomaker, appeals the ZHB deci-
sion to grant a dimensional variance to T-Mobile on the basis
that, among other things, the proposed use would be an
extension of an illegal non-conforming use and the action of
the ZHB was arbitrary, capricious, an abuse of discretion,
and contrary to the law. These arguments are without merit.
The existing utility facility owned and operated by
Pennsylvania Power is an approved conditional use within
an M-1 District. The question before the ZHB, and the only
issue that was appealed, was the request for dimensional
variances.

Where the trial court takes no additional evidence beyond
that heard by the Zoning Hearing Board, its scope of review
is limited to determination of whether the ZHB committed
an error of law, abused its discretion or made findings not
supported by substantial evidence. Mars Area Residents v.
Zoning Hearing Board, 529 A.2d 1198, 1199 (Pa.Cmwlth.
1987). Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a con-
clusion. Valley View Civic Association v. Board of
Adjustment, 462 A.2d 637, 640 (Pa. 1983).

No variance in the strict application of any provisions of
this zoning code shall be granted by the Zoning Board of
Adjustment unless it finds that all of the following condi-
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tions exist:

1. That there are unique physical circumstances
or conditions, including irregularity, narrow-
ness, or shallowness of lot size or shape, or
exceptional topographical or other physical
conditions peculiar to the particular property,
and that the unnecessary hardship is due to the
conditions, and not the circumstances or condi-
tions generally created by the provisions of the
zoning ordinance in the neighborhood or dis-
trict in which the property is located;

2. That because of such physical circumstances
or conditions, there is no possibility that the
property can be developed in strict conformity
with the provisions of the zoning ordinance and
that the authorization of a variance is therefore
necessary to enable the reasonable use of the
property;

3. That such unnecessary hardship has not been
created by the appellants;

4. That the variance, if authorized, will not alter
the essential character of the neighborhood or
district in which the property is located, nor
substantially or permanently impair the appro-
priate use of development of adjacent property,
nor be detrimental to the public welfare; and

5. That the variance, if authorized, will repre-
sent the minimum variance that will afford
relief and will represent the least modification
possible the regulation in issue.

In granting any variance, the board may attach
such reasonable conditions and safeguards as it
may deem necessary to implement to purposes
of this act and the zoning ordinance.

The applicant shall have the burden of demon-
strating that the proposal satisfies the applica-
ble review criteria.

Pennsylvania Municipalities Planning Code §910.2, 53 P.S.
§10910.2

Because a communications tower is a permitted use, the
case here involves a request for a dimensional variance and
not a use variance. “When seeking a dimensional variance
within a permitted use, the owner is asking only for a reason-
able adjustment of the zoning regulations in order to utilize
the property in a manner consistent with the applicable reg-
ulations.” Hertzberg v. Zoning Board of the City of Pittsburgh,
721 A.2d 43 (Pa. 1989).

A dimensional variance has a more relaxed quantum of
proof required to prove unnecessary hardship because a
dimensional variance is of a lesser change within the zoning
regulations as opposed to a grant for a usage outside the zon-
ing regulation. Id. at 47. To justify the grant of a dimension-
al variance, courts may consider multiple factors:

1. The economic detriment to the appellant if
the variance was denied;

2. The financial hardship created by any work
necessary to bring the building into strict com-
pliance with zoning requirements; and

3. The characteristics of the surrounding neigh-
borhood.

Id.
T-Mobile did not create the circumstances, and, in fact,

sought other property in the area, including negotiating with
Appellant for lease of Appellant’s property. The character of
the neighborhood is not affected, as there is an existing util-
ity use on the subject property. The unique topography of the
property dictates the only possible location of the monopole.
The record shows that the variance is the minimum variance
possible within the zoning requirements. And, upon approval
of a dimensional variance, the proposed use of the property
would be consistent with the conditional use criteria of the
M-1 District of the Franklin Park Zoning Code and, there-
fore, not a matter detrimental to the public welfare.

A review of the record shows that there was substantial
evidence taken and reviewed. The record does not show that
the granting of the dimensional variance was capricious, an
abuse of discretion, or an error of law. The variance granted
is the minimum variance possible. And, there is no evidence
that the Appellant would suffer a detriment if the dimension-
al variance is granted. Therefore, for the reasons stated
above, the June 12, 2008 decision of the Zoning Hearing
Board of the Borough Franklin Park is Affirmed.

ORDER OF COURT
AND NOW, to-wit, this 10th day of June, 2009, it is here-

by ORDERED, ADJUDGED and DECREED that the deci-
sion of the Zoning Hearing Board of the Borough of Franklin
Park is affirmed.

BY THE COURT:
/s/James, J.

1 During the course of the hearings, T-Mobile relocated the
proposed location of the monopole thereby adjusting the
requested dimensional variance so that a variance to the
west boundary line was no longer needed.

Betco, Inc. v.
B. John Gatesman, Kimberly R. Gatesman,

Gatesman Properties, Inc. and
National City Bank

Contracts—Award of Attorneys Fees

1. The court is not bound by the parties’ contract in deter-
mining what is a reasonable amount of attorneys’ fees.

2. A party may seek attorneys’ fees for the prosecution of
a mechanics’ lien action; however, that relief may only be
awarded in the context of a separate civil action for breach
of contract.

(Lynn E. MacBeth)

Paul R. Robinson for Plaintiff.
Steven W. Zoffer for Defendants.

No. GD 07-11167. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM OPINION AND ORDER OF COURT
Olson, J., June 16, 2009—This case is currently before the

Court on the request of the Plaintiff, Betco, Inc. (“Betco”) for
attorneys’ fees, expenses, interest and penalties. This
request is made following the entry of the Order of Court
dated January 20, 2009 in which this Court granted
Plaintiff ’s Motion for Summary Judgment on Betco’s claim
that it is entitled to recover interest, penalties and reason-
able attorneys’ fees and expenses from Defendant,
Gatesman Properties, Inc. (“Gatesman Properties”). See
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January 20, 2009 Order of Court.1 Although a hearing was
scheduled for the purpose of determining the amount of
interest, penalties, fees and expenses that Gatesman
Properties owes to Betco, the parties agreed to forgo a hear-
ing and, instead, have the matter decided based upon affi-
davits, exhibits and briefs.2 In support of its claim for attor-
neys’ fees and expenses, Betco submitted the Affidavit of
Kenneth R. Michael, Esquire (“Michael Affidavit”) and the
Affidavit of Paul R. Robinson, Esquire (“Robinson
Affidavit”). In response to the Affidavits, the Defendants
filed a Memorandum of Law in Opposition to Plaintiff ’s
Request for Fees, Interest and Penalties (“Defendants’
Memorandum of Law”) and Exhibits in support of said
Memorandum of Law. In turn, Betco filed a Reply to the
Gatesmans’ Opposition Regarding the Reasonableness of
Plaintiff ’s Attorneys Fees. The Court has reviewed all of
these documents in detail and, based upon a careful review,
has determined that Betco is entitled to recover $36,847 in
attorneys’ fees, $2,646.09 in expenses, $13,568.86 in interest
(as of June 15, 2009) and $9,044.29 in penalties (as of June
15, 2009).

A. Attorneys’ Fees and Expenses
In support of its claim for attorneys’ fees and expenses,

Betco submitted affidavits of two (2) lawyers — Kenneth R.
Michael, Esquire of the firm of Womble Carlyle Sandridge &
Rice, PLLC (“Womble Carlyle”) and Paul R. Robinson,
Esquire of Meyer, Darragh, Buckler, Bebenek & Eck,
P.L.L.C. (“Meyer Darragh”).

Mr. Michael’s Affidavit avers that he and Womble
Carlyle, who serve as Betco’s national counsel, were
retained to represent the interests of Betco in this litigation.
(Michael Affidavit, ¶¶ 1, 5.) Attached to the Affidavit is
“Exhibit B” which sets forth the fees of Mr. Michael and
Womble Carlyle that were incurred “to first informally
request payment of the amounts due and owing by Gatesman
Properties, Inc. and then proceed with the mechanics’ lien
action and the separately required civil lawsuit to collect the
principal amount, interest, penalty, and attorney fees due
and owing from Gatesman Properties, Inc.”. (Id., ¶4.) The
total amount claimed by Mr. Michael and Womble Carlyle is
$25,076.50.3 (Id., ¶5; Exhibit B.)

Mr. Robinson’s Affidavit avers that he and Meyer
Darragh were retained to represent Betco in collecting “the
amounts due and owing by Gatesman Properties.” (Robinson
Affidavit, ¶¶ 1, 5.) Attached to Mr. Robinson’s Affidavit is
“Exhibit B” which is a set of invoices from Meyer Darragh
for services rendered and expenses and costs incurred from
April 12, 2007 (when Meyer Darragh was apparently first
contacted to represent Betco in the actions involving the
Defendants) through December 31, 2008. (Id., ¶3; Exhibit B.)
“Exhibit C” to Mr. Robinson’s Affidavit sets forth the attor-
neys’ fees and expenses incurred from January 1, 2009
through February 19, 2009. (Id., ¶4; Exhibit C.) The total
amount of attorneys’ fees sought by Mr. Robinson and Meyer
Darragh through February 19, 2009 is $45,683.05 and the
total amount of expenses through the same date is $2,646.09.
(Id., ¶7; Exhibits B and C.)

In response to the Affidavits submitted on behalf of
Betco, the Defendants raise several objections. First, the
Defendants argue that, under both the construction contract
between Betco and Gatesman Properties and the
Pennsylvania Contractor and Subcontractor Payment Act
(“PCSPA”), Betco’s claim for fees is limited to $4,351.16.
Specifically, the Defendants argue that the contract at issue
contains a provision regarding the amount of reasonable
attorneys’ fees that may be recovered by Betco if it must
take legal steps to recover payment and that this provision

controls. Alternatively, the Defendants argue that, even if
Betco is entitled to recover its attorneys’ fees under the
PCSPA, Betco may only recover “reasonable” fees and the
determination of what is “reasonable” is to be made by look-
ing at the contract between the parties. Both of these argu-
ments lack merit. First, this action was commenced by
Betco to recover attorneys’ fees, expenses, interest and
penalties incurred as a result of Gatesman Properties’ fail-
ure to make payments as required by the contract for the
construction of a steel storage shed in Pennsylvania.
Accordingly, the contract is governed by the PCSPA which
provides in pertinent part that “[t]he owner shall pay the
contractor strictly in accordance with terms of the construc-
tion contract.” 73 P.S. §505(a). If the owner fails to make
payments as required by the contract, the PCSPA allows the
contractor to recover interest, penalties and attorneys’ fees
and expenses. Id., §§505(d) (interest), 512(a) (penalty),
512(b) (attorneys’ fees and expenses).4 Section 512(b) of the
PCSPA expressly provides:

(b) Award of attorney fee and expenses.–
Notwithstanding any agreement to the contrary,
the substantially prevailing party in any proceed-
ing to recover any payment under this act shall be
awarded a reasonable attorney fee in an amount to
be determined by the court or arbitrator, together
with expenses.

(Emphasis supplied.) 73 P.S. §512(b). Thus, under the
PCSPA the substantially prevailing party is entitled to rea-
sonable attorneys’ fees in an amount to be determined by the
court even if there is an agreement between the parties that
states otherwise. Accordingly, even if the contract between
Betco and Gatesman Properties contains a provision regard-
ing the amount of attorneys’ fees that may be awarded, the
contract provision does not control. Instead, the court is to
determine the amount of fees that is reasonable. Secondly,
the contractual provision does not dictate what is reasonable
under the circumstances. In fact, if one were to accept the
Defendants’ argument, the prefatory language of Section
512(b)—i.e. “[n]otwithstanding any agreement to the con-
trary”—would be rendered superfluous as the terms of the
parties’ agreement would, in fact, be controlling. Instead,
under the express language of the PCSPA, the determination
of what is reasonable is to be made by the court. Further,
under Pennsylvania common law, such a determination is
within the sound discretion of the court. Ware v. U.S. Fidelity
and Guaranty Co., 395 Pa.Super. 501, 509, 577 A.2d 902, 906
(1990). Accordingly, the Court is not bound by the terms of
the contract in making its determination of the amount of the
attorneys’ fees to be awarded to Betco.

The Defendants next argue that the amount of attorneys’
fees being sought by Betco is too high as the Affidavits of
Messrs. Michael and Robinson contain requests for fees
related to the prosecution of Betco’s mechanics’ lien action.
In support of this argument, the Defendants cite to Artsmith
Dev. Group, Inc. v. Updegraff, 868 A.2d 495 (Pa.Super. 2005)
in which the Pennsylvania Superior Court held that a claim
for attorneys’ fees cannot be part of a mechanics’ lien claim
under 49 P.S. §1301. Under Artsmith, attorneys’ fees (and
interest) are not recoverable in a mechanics’ lien action as
“the mechanics’ lien statute—as strictly construed—does not
authorize a lien for [attorneys’ fees and interest]”; instead
“[i]tems other than labor and materials are more properly
sought in an action for breach of the construction contract.”
Id. at 497. The Defendants argue that Artsmith holds that
attorneys’ fees may only be awarded in the breach of con-
tract case for work done in that case and not for work done
in the mechanics’ lien action. Additionally, the Defendants
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argue that the PCSPA does not alter the law with respect to
the non-recoverability of fees incurred in the mechanics’
lien action as “[t]he PCSPA is very clear that attorney[s’]
fees are only available for actions brought under the PCSPA,
not for actions brought under the mechanics’ lien statute.”
(Defendants’ Memorandum of Law, p. 10.)

Although the Defendants’ arguments appear persuasive
at first blush, they do not withstand scrutiny for several rea-
sons. First, contrary to the Defendants’ argument, the
Superior Court did not hold in Artsmith that only the attor-
neys’ fees incurred in the prosecution of a breach of con-
struction contract claim are recoverable under the PCSPA,
nor did the Superior Court hold that attorneys’ fees incurred
in the prosecution of the mechanics’ lien action cannot be
sought in the separate civil action for breach of construction
contract. Instead, the Superior Court expressly stated that
“the plaintiff is at liberty to proceed against the property
[through a mechanics’ lien action] at the same time he
resorts to a personal action against the defendant [through a
breach of construction contract action], though he is limited
to one ultimate satisfaction.” Artsmith, 868 A.2d at 497, n.1.
This Court does not read Artsmith as standing for the propo-
sition that the plaintiff may never recover the attorneys’ fees
incurred in the prosecution of the mechanics’ lien action.
Rather, a party may seek attorneys’ fees for the prosecution
of the mechanics’ lien action; however, that relief may only
be awarded in the context of a separate civil action for
breach of contract.

Further, the procedural history of this case does not lend
credence to the Defendants’ argument. In this case, Betco
filed its mechanics’ lien action against Gatesman Properties
at the same time that it filed its breach of contract/PCSPA
action against the Defendants. The mechanics’ lien action
was docketed at G.D. No. 07-011168 and this action was
docketed at G.D. No. 07-011167. Summary judgment was
entered against Gatesman Properties in the mechanics’ lien
action upon a finding that Betco was owed money for the
construction of the storage building. The collateral estoppel
effect given to that decision served as the basis for granting
summary judgment against Gatesman Properties in this
action. See Memorandum Opinion and Order of March 11,
2009. The issue of whether Gatesman Properties owed
money to Betco for the construction of a storage building had
to be litigated first since Betco would only be entitled to an
award of attorneys’ fees in this action after a finding was
made that Betco was entitled to payment for the labor and
materials used in the construction. Thus, the issue of Betco’s
entitlement to payment had to be litigated first and, under
the procedural posture of this case, it was litigated in the
mechanics’ lien case filed at G.D. No. 07-0 11168 as opposed
to the civil breach of construction contract/PCSPA case filed
at G.D. No. 07-011167. The Defendants are careful not to
argue that any provision of the PCSPA specifically precludes
a breach of contract claim to recover attorneys’ fees
incurred in the prosecution of a mechanics’ lien action. In
fact, it would be a difference without a distinction if this
were the case since, as previously discussed, the issue of
whether the owner owes the contractor money must be
determined at some point and it should not matter whether
that issue was determined in a mechanics’ lien action or an
action for breach of the construction contract and/or the
PCSPA. The same work had to be done by the attorneys in
order to establish Betco’s entitlement to payment and the
Defendants do not claim that the attorneys’ work on that
issue was unnecessary.

Secondly, the Defendants’ argument that the PCSPA pro-
hibits recovery of attorneys’ fees incurred in the prosecution
of the mechanics’ lien action also does not withstand scruti-

ny in light of Judge Wettick’s decision in Richardson v.
Sherman, 26 Pa. D. & C. 4th 193 (Pa. Com. Pl. 1996) in which
Judge Wettick concluded that Section 12 of the PCSPA (73
P.S. §512) “applies to any litigation commenced against an
owner who has failed to comply with the payment terms of
the [PCSPA].”5 Id. at 194. In this matter, Betco commenced
two (2) actions against an owner who failed to comply with
the payment terms of the PCSPA—the mechanics’ lien action
and the action for breach of construction contract/PCSPA.
This Court found no controlling legal basis for the conclusion
that the fees incurred by Betco in the prosecution of its
mechanics’ lien case against Gatesman Properties are not
recoverable in this action.

Since Betco is entitled to reasonable attorneys’ fees and
expenses in the prosecution of the mechanics’ lien action and
this action, the Court now turns its attention to what those
amounts should be.

“In assessing the reasonableness of attorney’s fees and
costs it is necessary to look at the amount of work performed,
the character of services rendered, the difficulty of the prob-
lems involved, and the professional skill and standing of the
attorney in the profession.” Twp. of South Whitehall v.
Karoly, 891 A.2d 780, 784 (Pa.Commw. 2006). As the
Pennsylvania Supreme Court further explained:

The amount of fees to be allowed to counsel, always
a subject of delicacy if not difficulty, is one pecu-
liarly within the discretion of the court of first
instance. Its opportunities of judging the exact
amount of labor, skill and responsibility involved,
as well as its knowledge of the rate of professional
compensation usual at the time and place, are nec-
essarily greater than ours, and its judgment should
not be interfered with except for plain error.”

In re Trust Estate of LaRocca, 431 Pa. 542, 548, 246 A.2d 337,
340 (1968). Moreover, “[a]s a general rule, the method of
determining a fee for legal services provided on an hourly
basis is to multiply the total number of hours reasonably
expended by the reasonable hourly rate.” Signora v. Travel
Liberty, Inc., 886 A.2d 284, 293 (Pa.Super. 2005).

In this case, both Mr. Michael and Mr. Robinson submit-
ted Affidavits containing exhibits which set forth the details
of work performed, the amount of time spent performing the
work, the persons performing the work and the hourly rates
charged for the work. The exhibits attached to Mr.
Robinson’s Affidavit also delineate the expenses incurred.

The Defendants make several arguments as to why the
attorneys’ fees being claimed are not reasonable. First, the
Defendants argue that Betco should be precluded from
recovering any fees billed by Mr. Michael as he “has not
played an active role in the litigation.” (Defendants’
Memorandum of Law, p. 10.) Specifically, they argue that
Mr. Michael never appeared in court on this case, never
sought admission pro hac vice, did not attended the deposi-
tion conducted in this case, and has had no contact with
defense counsel since Mr. Robinson became involved.
Thus, the Defendants argue that Mr. Michaels’s fees should
be rejected in their entirety. Alternatively, they argue that
Mr. Michael’s fees should be reduced by ninety (90%) per-
cent under the coordinate jurisdiction rule as Judge
Friedman, in a separate action involving some of the same
parties, reduced Mr. Michael’s fees by that amount.6 Both
arguments fail.

First, the record before this Court clearly establishes
that Mr. Michael did play a role in the litigation between
Betco and the Defendants and, therefore, his fees should not
be disregarded in their entirety. As set forth in Mr.
Michael’s Affidavit, he and his firm serve as Betco’s nation-
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al counsel. (Michael Affidavit, ¶2.) This Court is very famil-
iar with the role of national counsel in litigation and under-
stands the importance of having national counsel involved
in cases even if another lawyer or law firm is handling the
actual litigation. National counsel renders an important
service to clients as it provides overview, insight, coordina-
tion, strategy and consistency. Just because Mr. Michael did
not enter his appearance, appear in court or attend deposi-
tions does not mean that he did not provide valuable legal
advice or services to his client. If one were to accept the
Defendants’ argument that lawyers who do not have direct
day-to-day involvement in litigation cannot recover their
fees, many lawyers (including senior partners and junior
associates in law firms) would never have their fees award-
ed as they frequently work “behind the scenes” and do not
play an “active role” in the litigation.

Furthermore, the coordinate jurisdiction rule does not
apply to this analysis. The coordinate jurisdiction rule
generally prohibits a judge from overruling an earlier
decision of another judge of the same court in the same
case. Bednar v. Dana Corp., 926 A.2d 1232, 1236 (Pa.Super.
2008). In a separate action filed at G.D. No. 07-21514,
Judge Friedman of the Court of Common Pleas of
Allegheny County entered an Order with respect to the
attorneys’ fees request made by Betco. Judge Friedman’s
order was not entered in this case. Instead, Judge
Friedman determined the amount of reasonable attorneys’
fees to be awarded in a case before her that involved some
of the same parties as are involved in this action. Judge
Friedman did not make a ruling of law but was exercising
her sound discretion in determining the reasonable
amount of attorneys’ fees to which Betco was entitled and
she made that determination after considering the issues
in that case, the work performed, the time spent and the
hourly rates charged. Just as Judge Friedman exercised
her discretion in making the fee determination on the
record before her, this Court must look to the record
before it and consider such things as the amount of work
performed, the character of services rendered, the diffi-
culty of the problems involved, and the professional skill
and standing of the attorney in the profession.7 See Twp. of
South Whitehall v. Karoly, supra.

In accordance with its obligation, this Court looked care-
fully at the invoices submitted by Mr. Michael and Womble
Carlyle. Based upon these invoices, it appears that Mr.
Michael and his firm were solely representing Betco in the
litigation involving the Defendants from March 14, 2007
until on or about April 30, 2007 when Mr. Robinson and
Meyer Darragh were retained to assist in the representation
of Betco. (Michael Affidavit, Exhibit B.) The total amount of
time billed by Mr. Michael and his firm during this time
period is 10 hours. (Id.) The work performed included con-
versations with the client and others, research, drafting of a
demand letter, and selection of Pittsburgh counsel. After
Mr. Robinson and his firm were retained, Mr. Michael and
Womble Carlyle served exclusively as national counsel pro-
viding insight, oversight and strategic analysis to the client
and Pittsburgh counsel. The total amount of time billed for
the work performed by Mr. Michaels and his firm after
Pittsburgh counsel was retained is 48 hours. (Id.) Some of
that time was spent dealing with the pro se case filed by the
Gatesmans and the Gatesmans’ counterclaims. As noted by
the Defendants, the fees incurred for time spent on these
matters are not recoverable under either the construction
contract or the PCSPA. Mr. Michael spent approximately 5
hours on these matters. These hours must be deducted from
the remaining 48 hours spent by Mr. Michael and Womble
Carlyle leaving 43 hours spent in providing oversight as

national counsel. The Court believes that 43 hours is an
unreasonable amount of time spent in overseeing this case.
Although Mr. Michaels’ services appear necessary, the
Court does not believe that this case was so complex or
raised unique issues that would require so many hours of
oversight, coordination or strategizing. Accordingly, the
Court has reduced these hours by fifty (50%) percent and
has added the remaining oversight hours (21.5) to the 10
hours spent before Mr. Robinson and Meyer Darragh
became involved to arrive at 31.5 hours which the Court
believes is a reasonable amount of time expended by Mr.
Michael and his firm on this matter.

The Court then looked at the hourly rate of $415 charged
by Mr. Michael for the work performed in this case. Again,
this Court is very familiar with rates charged in litigation,
including rates charged by national counsel and believes
that this rate is unreasonable under all of the facts and cir-
cumstances. Instead, the Court believes that $250 is a more
reasonable hourly rate to be charged in this instance.
Applying the hourly rate of $250 to 31.5 hours, Betco shall be
awarded $7,875 for the services rendered by Mr. Michael
and Womble Carlyle.

The Court now turns its attention to the attorneys’ fees
charged by Mr. Robinson and Meyer Darragh. As was the
case with the invoices submitted by Mr. Michael and
Womble Carlyle, the time spent by Mr. Robinson and Meyer
Darragh on the Gatesmans’ pro se case and the counter-
claims is not recoverable. Additionally, the Court does not
believe that the time spent by Mr. Robinson and Meyer
Darragh discussing the case with Mr. Michael and others,
preparing budgets, providing status reports, doing ministe-
rial work such as disseminating pleadings, etc. was reason-
able. Further, some of the time spent on the drafting of
briefs appeared excessive. The Court carefully reviewed
each time entry on the invoices submitted attached to Mr.
Robinson’s Affidavit and deducted that time spent on these
tasks which the Court believed was not reasonable. The
Court then multiplied the total number of hours (which was
deemed reasonable) by the hourly rates charged by Mr.
Robinson and Meyer Darragh8 to arrive at final amount of
$28,972 which shall be awarded to Betco for services ren-
dered by Mr. Robinson and Meyer Darragh.

As for expenses, the invoices submitted by Mr. Robinson
and Meyer Darragh set forth costs and expenses in the
amount of $2,646.09. The expenses incurred and the
amounts charged for these expenses appear reasonable;
therefore, Betco shall be awarded $2,646.09 in expenses.

B. Interest
Section 5(d) of the PCSPA (73 P.S. §505(d)) provides:

Except as otherwise agreed by the parties, if any
progress or final payment to a contractor is not
paid within seven days of the due date established
in subsection (c), the owner shall pay the contrac-
tor, beginning on the eighth day, interest at the rate
of 1% per month or fraction of a month on the bal-
ance that is at the time due and owing.

(Emphasis supplied.) In the contract at issue, the parties
agreed that “in the event [owner] fails to make any payment
pursuant to the payment terms, an additional 1 1/2% service
fee per month is required to be paid until the due amount is
paid in full….” (Exhibits to Defendants’ Memorandum of
Law, Exhibit A, ¶14.) As the parties agreed to a 1 1/2% per
month interest rate to be applied to past due amounts, that
rate must be used to determine the amount of interest due.
Applying that rate to the amount of $29,007.74 (principal
amount due) from November 2, 2006 through June 15, 2009,
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the amount of interest due is $13,568.86. Said amount shall
be awarded to Betco.9

C. Penalties
Section 512(a) of the PCSPA provides:

(a) Penalty for failure to comply with act.– If arbi-
tration or litigation is commenced to recover pay-
ment under this act and it is determined that an
owner, contractor or subcontractor has failed to
comply with the payment terms of this act, the arbi-
trator or court shall award, in addition to all other
damages due, a penalty equal to 1% per month of
the amount that was wrongfully withheld. An
amount shall not be deemed to have been wrongful-
ly withheld to the extent it bears a reasonable rela-
tion to the value of any claim held in good faith by
the owner, contractor or subcontractor against
whom the contractor or subcontractor is seeking to
recover payment.

73 P.S. §512(a). Pursuant to this provision, a 1% per month
penalty is assessed against the principal amount of
$29,007.74 from November 2, 2006 through June 15, 2009 for
an award to Betco in the amount of $9,044.29.

D. Stay of Execution
Gatesman Properties requests a stay of execution upon

any amount awarded by this Court until the appeal of the
mechanics’ lien case is decided by the Pennsylvania
Superior Court. This request was previously denied by the
Court (Memorandum Opinion and Order of March 11, 2009)
and the Court sees no reason to change its position. To the
extent Gatesman Properties wishes to stay the execution on
the amounts awarded, it may seek a stay under Rule 3121 of
the Pennsylvania Rules of Civil Procedure.

An appropriate Order follows.

ORDER
AND NOW, to-wit this 16th day of June, 2009, upon con-

sideration of the Plaintiff ’s Request for Fees, Interest and
Penalties, the parties’ briefs, affidavits and exhibits, and in
accordance with the foregoing Memorandum Opinion, it is
hereby ORDERED, ADJUDGED and DECREED that the
judgment entered by this Court on January 20, 2009 is
amended to provide that Defendant, Gatesman Properties,
Inc. shall pay the following to Plaintiff, Betco, Inc.:

1. Attorneys’ fees of Womble Carlyle Sandridge &
Rice, P.L.L.C. in the amount of $7,875;

2. Attorneys’ fees of Meyer, Darragh, Buckler,
Bebenek & Eck, P.L.L.C. in the amount of $28,972;

3. Expenses of Meyer, Darragh, Buckler, Bebenek
& Eck, P.L.L.C. in the amount of $2,646.09;

4. Interest in the amount of $13,568.86 (from
November 2, 2006 through June 15, 2009), and
accruing thereafter at the rate of $14.35 per day
until paid in full; and,

5. Penalties in the amount of $9,044.29 (From
November 2, 2006 through June 15, 2009), and
accruing thereafter at the rate of $9.56 per day
until paid in full.

Olson, J.
Court of Common Pleas
of Allegheny County, PA

1 Following entry of the January 20, 2009 Order of Court, the
Defendants filed a Motion for Reconsideration and/or

Application for Determination of Finality of Order (“Motion
for Reconsideration”). On March 11, 2009, this Court issued
a Memorandum Opinion and Order in which it denied the
Defendants’ Motion for Reconsideration.
2 Although Gatesman Properties agreed to have this matter
decided on court filings, it expressly objects to any award of
fees, expenses, interest or penalties on the basis that summa-
ry judgment was improperly granted in this case. Thus, it
responded to Plaintiff ’s request for fees, interest and penal-
ties without waiving its objection. See Memorandum of Law
in Opposition to Plaintiff ’s Request for Fees, Interest and
Penalties, p. 2.
3 Based upon Exhibit B to Mr. Michael’s Affidavit, the
amount of $25,076.50 being claimed is for attorneys’ fees
only. There are no expenses identified.
4 The Defendants argue that Betco is not entitled to attor-
neys’ fees, interest or penalties since the construction con-
tract between the parties was negated by Judge Lutty in the
mechanics’ lien action and that the “new” contract found
by Judge Lutty does not contain any provisions for the
recovery of fees, costs, penalties or interest. This argument
must fail for two (2) reasons. First, the change orders to
which the Defendants make reference expressly state that
“[a]ll other terms and conditions of this contract shall
remain the same.” (Defendants’ Memorandum of Law,
Exhibit A.) Thus, even under the “new” contract, Betco
would be entitled to recover fees, costs and interest.
Second, and more importantly, Betco is entitled to fees,
costs, interest and penalties under the PCSPA as this Court
stated in its previous Memorandum Opinion dated March
11, 2009.
5 The payment terms of the PCSPA are governed by Section
5 (73 P.S. §505) which provides that an owner shall pay the
contractor strictly in accordance with the terms of the con-
struction contract, or, if there is no construction contract,
then the contractor may submit a final invoice upon comple-
tion of the work and payment shall be made within thirty
(30) days after delivery of the invoice.
6 Judge Friedman issued a Memorandum in Support of Order
and Order of Court in the case of Gatesman Properties, Inc.
and John and Kimberly Gatesman v. Betco, Inc., Terry L.
Huber, Ken Lewis, Terry Campbell, Rhonda Hayes and
Christine Kitts filed at G.D. No. 07-21514.
7 The Defendants argue that the attorneys’ fees being
sought should be deemed unreasonable merely because
the amount being claimed exceeds the amount at issue in
the litigation. First, it should be noted that the amount at
issue in this case is not just the principal due under the
contract of $29,007.74, but it also includes interest and
penalties. Secondly, the mere fact that the fees being
sought exceed the amount at issue is not determinative of
reasonableness. Instead, the Court must look at the totali-
ty of the facts and circumstances in this case (i.e., the liti-
gious nature of the disputes, the work that was required,
the experience of the lawyers, etc.) in determining what
was reasonable. In this case, the parties have fought vocif-
erously and have engaged in extensive pleadings and
motions practice, discovery, appeals, etc. The parties have
chosen to fight their battle vigorously in court over a peri-
od of two years which is certainly their right to do. It does
not seem fair, however, to have the Defendants engage in
these ongoing legal battles (even knowing that there is the
risk of having to pay attorneys’ fees) and then complain
that the fees incurred by the Plaintiff are higher than the
amount at issue.
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8 The invoices attached to Mr. Robinson’s Affidavit indicate
that Mr. Robinson’s hourly rate is $195, Jason Rosenberger’s
hourly rate is $145 and Matthew Ashby’s hourly rate is $90.
(Robinson Affidavit, Exhibits B and C.) The Court believes
that these rates are reasonable. The invoices also indicate
that James Miller’s hourly rate was $90 and then increased
at some time in September or October 2008 to $145. (Id.,
Exhibit B.) No explanation was given for this $55/hour
increase. The Court believes it is more reasonable to keep
Mr. Miller’s hourly rate to $90 for purposes of this attorneys’
fee award.
9 The Court noted in its Memorandum Opinion and Order of
March 11, 2009 that Judge Lutty awarded interest and costs
to Betco in the mechanics’ lien action pursuant to his Order
of Court dated August 21, 2008. (Memorandum Opinion and
Order, pp. 11, n.6, 12, n.8.) Under the holding of the
Pennsylvania Superior Court in Artsmith, supra, claims for
damages other than the costs of labor and materials are
more properly sought in a separate civil action for breach of
contract or violation of the PCSPA though the contractor is
limited to one ultimate satisfaction. Thus, Betco is entitled to
only one award for interest and costs and cannot seek
duplicative amounts awarded in the mechanics’ lien action.

Christopher Belajac v.
Allegheny County Housing Authority

Public Housing—Termination—HUD Regulation
§982.553(a)(2)(ii)

The investigating officer’s opinion that a sex offender
should not be permitted to continue on Section 8 assistance,
especially where the victim was five years old, was not valid
reason for termination of assistance.

(Lynn E. MacBeth)
Michael E. Moser for Appellant.
Renee L. Mielnicki for Appellee.

No. SA 08-1403. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

AMENDED MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., June 23, 2009—The Decision of the hearing

officer reveals she simply accepted the fact that Allegheny
County Housing Authority (“ACHA”) has the power to termi-
nate the Appellant and then adopted the view of the
Investigating Officer that was stricter than the applicable
regulations.

In ¶4 of her Decision the hearing officer states:

4. HUD Regulation §982.553(a)(2)(ii) provides that
the housing authority may prohibit admission to
the program if the housing authority determines
that the member engaged in, or has engaged in dur-
ing a reasonable time before the admission, crimi-
nal activity which may threaten the health, safety
and right to peaceful enjoyment of the premises by
other residents or persons residing in the immedi-
ate vicinity.

And then in ¶10 of the Decision the hearing officer states the
Investigating Officer’s opinion of what the law ought to be:

10. When the ACHA was asked at the hearing about
its views as to whether a non-lifetime registrant
should be terminated, the Investigating Officer

expressed her view that a sex offender of any kind
should not be permitted to continue on Section 8
assistance, especially in this case where the victim
was 5 years old. Thus, both in general and based on
the circumstances of this case, the ACHA has
requested to terminate Tenant’s participation in
Section 8.

Lastly, in ¶11 of the Decision, the hearing officer stated, in
effect, that the Investigating Officer’s opinion of what the
applicable rules should be, constituted “valid reasons” for
ACHA’s Decision to terminate Appellant’s Section 8 assistance.

The ACHA offered no other reason for the termination of
this person’s Section 8 benefits except an opinion that its
own rules should be different than they are.

The Findings of Fact made by the Hearing Officer reveal
that Appellant’s mental challenges are severe due to a brain
injury, that his mother handled his Section 8 paperwork and
unintentionally failed to report the criminal conviction that
underlies this dispute. The Hearing Officer also credited the
support of the Chief of Police and others “who attest to
[Appellant’s] character and do not wish to see him removed
from the Section 8 program.” See Letter Decision dated
November 10, 2008, from the Hearing Officer to Appellant,
page 2, “Decision,” ¶1.

The appeal must be granted as there was no evidence to
support the Decision to terminate Appellant’s Section 8 ben-
efits. See Order separately filed.

BY THE COURT:
/s/Friedman, J.

Dated: June 29, 2009

Steve Smith v.
Housing Authority of the

City of Pittsburgh
Denial of Public Housing Application—Criminal Record—
Rehabilitation

The Court upheld denial of Appellant’s public housing
application based on his criminal convictions for murder
and, after that, two misdemeanors.

(Lynn E. MacBeth)
Mary Ellen Droll for Appellant.
John Ciroli for Appellee.

No. SA 08-1210. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., June 24, 2009—This statutory appeal

involves the denial of Mr. Smith’s Low Income Public
Housing Application based on the undisputed fact that he
was convicted of third degree murder in 1981 and was sen-
tenced to prison for a period of 9-20 years. He was released
from prison at some point and was later convicted of two
misdemeanors, one in 1994 and one in 1995. He has had no
subsequent convictions.

He also is in poor health and is currently living in a nurs-
ing home where he is “a friendly and compliant resident.”

We note first that a denial of public housing does not ordi-
narily constitute a violation of a constitutional right. The
issue here is whether or not the Housing Authority of the
City of Pittsburgh (“HACP”) has abused its discretion in
establishing regulations that seem to mandate permanent
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(“lifetime”) exclusion from public housing of persons such
as Mr. Smith. HUD regulations contain no such mandate.

The Record below includes a transcript of the Grievance
Hearing held on August 29, 2008, and the Decision of the
Hearing Officer dated September 15, 2008. The Hearing
Officer indicated that, although counsel for both sides had
briefed the issue of whether or not HACP “must take into
account evidence of rehabilitation,” her decision “rest[ed]
on other grounds.” Those grounds were that HACP had
adopted a point system for applicants with a criminal histo-
ry pursuant to HUD regulations. Under that system, Mr.
Smith would be ineligible for public housing until November
2009, i.e. later this year.

The Hearing Officer then evaluated the grounds briefed
by counsel, “evidence of rehabilitation.” She stated that
“were [she] to consider rehabilitation, [she] would not yet
be convinced that rehabilitation exists.” In essence, she felt
that his “refraining from alcohol for certain periods of time
was, given the date on the certificate [from] SCI-Pittsburgh,
likely due to periods of incarceration, rather than voluntary
abstinence.” She also indicated that alcohol abuse and
addiction was “the implied basis for [Mr. Smith’s] prior life
of crime.”

In other words, although the Hearing Officer did not need
to consider the issue of rehabilitation because of her use of
the point system, she nevertheless found that here the evi-
dence did not suggest that this applicant was “rehabilitated.”
The implication is that, even had the HACP considered “evi-
dence of rehabilitation,” such evidence was not sufficient at
that point in time to warrant the conclusion that Mr. Smith is
“rehabilitated.”

On appeal, counsel for the parties again focused on the
issue of rehabilitation, although the point system and the
Hearing Officer’s calculations are briefly discussed. We con-
clude that her calculations do not seem incorrect. We also
conclude that there was substantial evidence to support the
decision of the Hearing Officer.

The case raises questions of social policy, such as the
housing needs of convicts who have been “freed” only to find
themselves without the financial means to pay market rent,
and the expenditure of tax monies for nursing home care
rather than rental supplements. However, these questions
are for the Legislature to address.

Unfortunately, Mr. Smith may, in fact, actually be rehabil-
itated, in the sense that he is unlikely given his current age
and state of health, to commit any crimes. This is not the
issue on appeal, however. The Hearing Officer is the person
who evaluated Mr. Smith’s credibility and the weight of the
various items of circumstantial evidence. We have no basis
to disagree with her conclusions.

The appeal must be denied, without prejudice to Mr.
Smith’s right to re-apply in November 2009, as permitted by
the Hearing Officer’s express ruling. At that point the issue
of rehabilitation will be a central issue. Any comment by us
on how that should play out would require an advisory opin-
ion, which we are forbidden to issue.

See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: June 24, 2009

ORDER OF COURT
AND NOW, to-wit, this 24th day of June 2009, Appellant’s

appeal is hereby DENIED for the reasons set forth in the
accompanying Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v.
Troy Joseph

Post-Conviction Relief Act Petition—Timeliness—
After-Discovered Evidence

1. Defendant filed a PCRA Petition after limitation period
of one year after his conviction.

2. Defendant sought the after-discovered evidence excep-
tion to the time limitation, alleging the existence of a new
witness. The court found that Defendant failed to demon-
strate in his petition that “the facts upon which the claim is
predicated were unknown [to him] and could not have been
ascertained by the exercise of due diligence,” since the let-
ter allegedly received by the witness was in response to a let-
ter sent to the witness by counsel, indicating that someone
knew of the witness’s existence.

(Lynn E. MacBeth)

Ronald Wabby for the Commonwealth.
Defendant, pro se.
Nos. CC9707436, 9707909. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, P.J., September 17, 2009—The Defendant has

appealed from this Court’s Order of April 20, 2009, which
dismissed his Third Amended PCRA Petition without a hear-
ing. However, because a review of the record reveals that
because the Defendant’s Petition was untimely filed, this
Court was without jurisdiction to address it. The Petition
was, therefore, properly dismissed.

The Defendant was charged with Criminal Homicide1 and a
Violation of the Uniform Firearms Act: Firearms Not to be
Carried Without a License.2 Following a jury trial before this
Court, the Defendant was convicted of First-Degree murder as
well as the VUFA charge. The Defendant appeared before this
Court on March 16, 1998 and was sentenced to a term of life
imprisonment without the possibility of parole. The judgment
of sentence was affirmed by the Superior Court on August 13,
1999. The Defendant did not seek Supreme Court review.

On July 14, 2000, the Defendant filed a pro se PCRA
Petition. Counsel was appointed and an Amended Petition
was subsequently filed. After giving the appropriate notice
and reviewing both the Defendant’s pro se response and
counsel’s (verbatim) response thereto, this Court denied the
Amended PCRA Petition without a hearing on September 24,
2001. That Order was affirmed by the Superior Court on
March 5, 2003. The Defendant’s subsequent Petition for
Allowance of Appeal was denied on September 16, 2003.

On November 4, 2004, the Defendant filed a second pro se
PCRA Petition in which he alleged a claim of an after-discov-
ered witness. This Court initially denied relief pursuant to
the time-limitation provisions of the Act, but the Superior
Court remanded the case for an evidentiary hearing on the
Defendant’s Prisoner Mailbox Rule claim. Following the pro-
scribed evidentiary hearing, this Court again denied relief
by its Order of October 17, 2007. The Superior Court
affirmed the dismissal on February 18, 2009. The Defendant
did not seek Supreme Court review.

While review of this Court’s October 17, 2007 Order was
pending, the Defendant filed a third pro se PCRA Petition on
September 29, 2008, alleging a second after-discovered witness.
An Amended Petition was filed by counsel on March 19, 2009.
After giving the appropriate notice, this Court dismissed the
Third Amended Petition on April 20, 2009. This appeal followed.3

The time limitation provisions of the Post-Conviction
Relief Act are jurisdictional in nature and cannot be waived.
Trial courts lack jurisdiction to address untimely petitions.
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Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). Ordinarily,
petitions must be filed within one (1) year of the date the
judgment of sentence becomes final. 42 Pa.C.S.A.
§9545(b)(1). However, the Post-Conviction Relief Act does
provide an exception for after-discovered evidence. It states:

§9545. Jurisdiction and proceedings

(b) Time for Filing Petition -

(1) Any petition under this subchapter, including
a second or subsequent petition, shall be filed
within one year of the date the judgment
becomes final, unless the petition alleges and
the petitioner proves that:

..(ii) The facts upon which the claim is predicat-
ed were unknown to the petitioner and could not
have been ascertained by the exercise of due
diligence;..

(2) Any petition invoking an exception provided
in paragraph (1) shall be filed within 60 days of
the date the claim could have been presented.

42 Pa.C.S.A. §9545(b).
As our Superior Court acknowledged, the Defendant’s

judgment of sentence became final on September 12, 1999,
and therefore, in order to be timely, any and all PCRA
Petitions must have been filed by September 12, 2000. The
instant Petition, filed on September 29, 2008, is obviously
well outside of that limitation.

The Defendant, however, seeks the protection of the after-
discovered evidence exception, with the claim of an alleged-
ly new witness, Michael Harrison, an inmate at SCI-
Huntingdon. In support of his claim, defense counsel
attached a letter from Mr. Harrison dated September 9, 2008.
If this Court did believe that September 9, 2008 was the actu-
al date of discovery of this witness, then the Petition would be
timely. However, a careful examination of the letter reveals
that the letter was sent in response to Mr. Feeney’s letter to
him of August 20, 2008. Thus, it is clear that someone knew
of Mr. Harrison’s existence prior to August 20, 2008 and
advised the Defendant (if it was not, in fact; the Defendant
himself who contacted Mr. Harrison), who then passed the
contact information along to Mr. Feeney. Neither the
Defendant nor his counsel indicate when they learned of Mr.
Harrison’s existence and proposed testimony. Absent any
such indications, the Defendant has not demonstrated that
“the facts upon which the claim is predicated were unknown
[to him] and could not have been ascertained by the exercise
of due diligence” 42 Pa.C.S.A. §9545(b)(1)(ii), and this
Court’s dismissal was appropriate. Commonwealth v. Yarris,
731 A.2d 581, 590 (Pa. 1999). See also Commonwealth v.
Priovolos, 746 A.2d 621, 626 (Pa.Super. 2000).

Accordingly, for the above reasons of fact and law, this
Court’s Order of April 20, 2009 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Dated: September 14, 2009

1 18 Pa.C.S.A. §2501
2 18 Pa.C.S.A. §6106
3 It bears mention that on May 12, 2009, the Defendant filed
a fourth pro se PCRA Petition, with subsequent amendment
by counsel on June 11, 2009, which again purports to raise an
after-discovered evidence claim in the form of another after-
discovered inmate-witness. Recognizing that it currently
lacks jurisdiction to rule on the Petition, the case now being
within the jurisdiction of the Superior Court, but in an

attempt to mitigate the procedural confusion caused by the
Defendant’s continual - and extremely convenient - “discov-
ery” of new witnesses and his resultant filing of numerous
Petitions thereon, this Court issued an Order noting the fil-
ing date for future proceedings but staying any action on the
Fourth Amended Petition until the instant appeal is decided
and jurisdiction relinquished.

Commonwealth of Pennsylvania v.
Bobby Ricks

Dual Representation—Conflict of Interest—Guilty Plea

A conflict of interest did not exist for counsel who repre-
sented co-defendants prior to trial, wherein both defendants
entered guilty pleas, counseled by separate attorneys.

(Lynn E. MacBeth)

Michael Streily for the Commonwealth.
Christy Foreman for Defendant.

No. CC200716351. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., June 23, 2009—The Defendant was charged

with one (1) count each of Possession with the Intent to
Deliver a Controlled Substance,1 Possession of a Controlled
Substance Drugs, Device or Cosmetic,2 Possession or
Distribution of Small Amount,3 Possession of Drug
Paraphernalia,4 and Criminal Conspiracy.5 These charges
arose from incidents occurring in March of 2007.

In March of 2007, the Defendant and Toni Koonce shared
a residence from where they sold crack cocaine. Because of
information known to law enforcement, a confidential
informant was sent by police to the residence to make a con-
trolled narcotics purchase. The confidential informant went
to the house and bought cocaine from the Defendant. Though
the Defendant was never charged with that delivery, based
upon the controlled buy the police obtained a search warrant
for the structure. When the warrant was executed, the police
seized 72.50 grams of crack cocaine, and 11.85 grams of mar-
ijuana from inside the house. The Defendant was found to
have 2.04 grams of crack cocaine on his person at the time of
his arrest. The police as a result of the search in this matter
also seized a total of $3,018.00 in United States currency.
(P.T. 9-12)6 Both the Defendant and Toni Koonce were subse-
quently charged.

On June 16, 2008, the Defendant, represented by
Attorney Joseph Kanfoush, entered into a plea agreement to
plead guilty to all charges filed at CC#200716351. After
waiving his right to a pre-sentence report, the Defendant
proceeded immediately to sentencing and received a manda-
tory 3 to 6 year term of imprisonment. Also on June 16, 2008,
Toni Koonce, while represented by the Allegheny County
Public Defender’s Office, entered a guilty plea to the
charges filed against her at CC#200716303. She likewise
waived her right to a pre-sentence report and proceeded
immediately to sentencing. Ms. Koonce was sentenced, pur-
suant to the plea agreement, to 15 months of probation. (P.T.
11) Neither defendant filed a direct appeal.

The Defendant filed a pro-se petition for post-conviction
relief (PCRA). Counsel was appointed and on February 18,
2009 and filed an amended petition. Both the pro-se petition
and the amended petition argue that Attorney Kanfoush
was ineffective for representing both the Defendant and
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Ms. Koonce. The amended petition states: “Petitioner’s
prior counsel was ineffective for proceeding to represent
both the Petitioner and the Petitioner’s fiancé, the co-
defendant in this case, Ms. Toni Koonce, thus preventing
the Petitioner from calling Ms. Koonce as a witness due to
the conflict of interest.” (Amended Post-Conviction relief
Act Petition at p. 3)

The Commonwealth responded to counsel’s amended
petition on March 11, 2009. On March 26, 2009, this Court
issued a notice of intention to dismiss, pursuant to
Pa.R.Crim.P. 907. On May 6, 2009, the Defendant’s post-con-
viction petition was dismissed without a hearing. The
Defendant’s counsel then filed a timely Notice of Appeal.

The standard of review regarding an order dismissing a
petition under the PCRA is whether the determination of the
PCRA court is supported by the evidence of record and is
free of legal error. Commonwealth v. Halley, 870 A.2d 795,
799 n.2 (Pa. 2005) The PCRA court’s findings will not be dis-
turbed unless there is no support for the findings in the cer-
tified record. Commonwealth v. Carr, 768 A.2d 1164, 1166
(Pa.Super. 2001)

In order to ensure a voluntary, knowing, and intelligent
plea, a plea court is required, at a minimum, to ask the fol-
lowing questions:

1) Does the defendant understand the nature of
the charges to which he or she is pleading guilty
or nolo contendere?

2) Is there a factual basis for the plea?

3) Does the defendant understand that he or she
has the right to a trial by jury?

4) Does the defendant understand that he or she
is presumed innocent until found guilty?

5) Is the defendant aware of the permissible
ranges of sentences and/or fines for the offens-
es charged?

6) Is the defendant aware that the judge is not
bound by the terms of any plea agreement ten-
dered unless the judge accepts such agreement?

Commonwealth v. Pollard, 832 A.2d 517, 522-23 (Pa.Super.
2003); Pa.R.Crim.P. 590.

The analysis to determining whether a defendant’s plea is
knowing, voluntary, and intelligent requires an examination
of the totality of the circumstances surrounding the plea.
Even if there is an omission or defect in the guilty plea col-
loquy, the guilty plea will not be deemed invalid if the defen-
dant fully understands the nature and consequences of his or
her plea and then voluntarily and knowingly decides to plead
guilty. Commonwealth v. Blackwell, 647 A.2d 915 (Pa.Super.
1994), alloc. denied, 655 A.2d 509 (1995)

In this matter, the Defendant testified during his plea that
he was able to read, write, and understand the English lan-
guage. The Defendant completed a 10 page, 68 question,
Guilty Plea Explanation of Rights form while his attorney
was available for consultation. The Defendant stated that he
understood all the questions on the form, and had no ques-
tions for the Court. This Court made inquiry into all the rel-
evant points of inquiry required by the Pollard decision. This
Court finds that the Defendant fully understood the nature
and consequences of his plea, and voluntarily and knowing-
ly decided to plead guilty.

The Defendant claims, however, that plea counsel was
ineffective because counsel had previously represented both
the Defendant and Ms. Koonce in this case. An Attorney
Certificate attached to the Commonwealth’s Answer to

Amended Post-Conviction Relief Act Petition indicates that
Attorney Kanfoush had represented the Defendant and Ms.
Koonce at their preliminary hearings in this case, and at
bond forfeiture proceedings for both when they missed
scheduled court appearances. Attorney Kanfoush, however,
withdrew his appearance for Ms. Koonce and the public
defender’s office was appointed to represent Ms. Koonce for
trial purposes. The Attorney Certificate further states that
the Defendant never told defense counsel that he wanted Ms.
Koonce to testify at a trial, and Ms. Koonce never indicated
that she wanted to testify for the Defendant.

A defendant who argues that he has been denied the right
to counsel due to dual representation of defendants in crim-
inal proceeding must demonstrate that a conflict of interest
actually existed at trial. Merely having dual representation
alone does not amount to a conflict of interest.
Commonwealth v. Breaker, 318 A.2d 354 (Pa. 1974) In this
case, there was no dual representation at the time of trial.
Separate and independent attorneys represented the
Defendant and Ms. Koonce at the time set for trial. When Ms.
Koonce entered her guilty plea, she was represented by the
public defender’s office. Private counsel represented the
Defendant. If the Defendant wanted to proceed to trial, and
subpoena Ms. Koonce to testify on his behalf, he could have
easily done so. The Defendant has provided no indication,
however, that Ms. Koonce was ready, willing, and able to pro-
vide testimony helpful to the Defendant. Therefore, based on
the above, this Court cannot find that Attorney Kanfoush was
ineffective in his representation of the Defendant.

For all of the above reasons, the Order of Court denying
Defendant’s post-conviction petition must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: June 23, 2009

1 35 P.S. §780-113(a)(30)
2 35 P.S. §780-113(a)(16)
3 35 P.S. §780-113(a)(31)
4 35 P.S. §780-113(a)(32)
5 18 Pa.C.S. §903(a)(1)
6 “P.T.” represents the plea and sentencing transcript dated
June 16, 2008.
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Frank Bryan Inc. v.
Pittsburgh Terminal Properties

t/d/b/a Riverwalk Corporate Center
Easement—Adverse Possession—Vacation of Street—
53 P.S. §§1946-1949

1. Plaintiff, a tenant, claimed an easement by operation of
law and adverse possession rights in the leased property.

2. Part of Plaintiff ’s theory of easement by operation of
law relied on the existence of Water Street, which was vacat-
ed 125 years ago on petition of abutting owners.

3. 53 P.S. §§1946-1949 provide that any action for an ease-
ment against vacated land must be brought within five years.

4. Any alleged easement had been abandoned by
Plaintiff ’s obstruction thereof.

5. The doctrine of reverse adverse possession applied, as
well as estoppel and laches. Reverse adverse possession
occurs where a possible claim of adverse possession is met
with an exercise of dominion whereby the owner reacquires
the easement.

(Lynn E. MacBeth)

Todd T. Zwikl for Plaintiff.
Joseph F. McDonough and James G. McLean for Defendant.

No. GD 08-9531. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Folino, J., June 18, 2009—This Opinion sets forth the

rationale and findings behind my Non-Jury Verdict dated
October 27, 2008, wherein I found in favor of Defendant,
Pittsburgh Terminal Properties (“Pittsburgh Terminal”) and
against Plaintiff, Frank Bryan, Inc. (“Bryan”).

For 27 years Bryan had leased a particular parcel of
Pittsburgh Terminal’s property. After Pittsburgh Terminal
terminated the lease, Bryan claimed that it continued to have
the right to use that property, contending that it had acquired
easement rights by operation of law or rights under the doc-
trine of adverse possession. I rejected those claims. As the
lease has now been terminated, Plaintiff Bryan no longer has
the right to use that property.

I.
In order to follow the claims and defenses in this case, a

clear understanding of the parties’ properties is necessary,
particularly regarding their physical characteristics, their
chain of ownership and their manner of use over the years.

Plaintiff Bryan and Defendant Pittsburgh Terminal own
adjacent properties in the South Side of Pittsburgh on the
southern bank of the Monongahela River. Pittsburgh
Terminal’s property is bounded by Carson Street, South
Fourth Street, the Monongahela River and South Third
Street; Bryan’s property by South Third Street, the
Monongahela River, South Second Street and McKean Street.
See Plaintiff ’s Exhibit No. 34; Defendant’s Exhibit 59B.

Both properties are intersected by railroad tracks that
have been in place since the late 1800’s. These tracks were
installed pursuant to an 1877 City of Pittsburgh ordinance;
the ordinance granted the Pittsburgh & Lake Erie Railroad
Company the right to install tracks on what was then “Water
Street.”1 Trial Testimony of Robert J. Garvin, Esq., given
September 17, 2008, at 279-81; Joint Exhibit No. 24.
Although Water Street was later vacated and some of the
railroad tracks removed, two of the railroad track lines
remain to this day and, as a result, a portion of both

Plaintiff ’s and Defendant’s properties sit between the rail-
road tracks and the Monongahela River. Plaintiff ’s Exhibit
No. 34.

Defendant Pittsburgh Terminal acquired its property
from Pittsburgh Terminal Warehouse, Inc. in 1963.
Defendant’s Exhibit No. 59B. Currently, this property is
improved with buildings that were constructed in 1906 as
railroad and river terminal buildings. Defendant’s Exhibit
No. 55, p. 2. The property also includes a multi-story power
plant in the area between the railroad tracks and the
Monongahela River. Defendant’s Exhibit No. 65, Slide No. 2.
An elevated roadway (named “Terminal Way”) crosses
above the railroad tracks and connects Pittsburgh
Terminal’s main buildings with its Power Plant. Id. The
United States Government granted a permit for a river dock
wall for this property; this river wall was constructed around
1904. Trial Testimony of David Lackner, given September
18, 2008, at 412.

While the buildings on Defendant Pittsburgh Terminal’s
property have been in continuous use since 1906, the use
has evolved over the years: from a heavy industrial use in
the beginning, to its use today as a modern office complex.
In particular, in the last few years, Defendant has undertak-
en major improvements and has spent several million dol-
lars to provide its tenants the modern amenities they
demand. Trial Testimony of David Lackner, given
September 18, 2008, at 470.

Plaintiff Bryan acquired its property in 1986 from
Dravo Corporation. (For about five years prior to its pur-
chase, Plaintiff leased the property from Dravo. Thus,
Plaintiff has operated its business at this location since
1981.) Trial Testimony of Thomas J. Bryan, given
September 17, 2008, at 145. Dravo had acquired the prop-
erty from Keystone Sand & Supply Company in 1936. Trial
Testimony of Robert J. Garvin, Esq., given September 17,
2008, at 297. Keystone Sand & Supply had acquired the
property from the Pittsburgh & Lake Erie Railroad
Company in 1926. Id. at 295.

Plaintiff Bryan’s property includes two parcels that were
identified at trial as “Parcel 1” and “Parcel 2.” See, e.g.,
Joint Exhibit No. 12, p. 2; Trial Testimony of Robert J.
Garvin, Esq., given September 17, 2008, at 295; Trial
Testimony of Thomas J. Bryan, given September 17, 2008, at
161-78. These two parcels are separated from each other by
railroad tracks. Parcel 1 lies to the south of the intersecting
tracks: its borders are the tracks, McKean Street, South
Third Street and South Second Street. Parcel 2 is located to
the north of the tracks, and thus lies between the tracks and
the Monongahela River. Joint Exhibit No. 12, p. 2. Since
approximately 1928, Parcel 2 has been improved with large
high-walled concrete storage bins, an elevated gantry crane
that sits on tracks, and a river wall. These improvements
remain in place on Parcel 2 today. Trial Testimony of
Thomas J. Bryan, given September 17, 2008, at 162 & 164-
68. Parcel 1 (the parcel located to the south of the intersect-
ing railroad tracks) is the location of Plaintiff ’s concrete
mixing plant. Id. at 176.

The 1926 deed from Pittsburgh & Lake Erie Railroad to
Keystone Sand & Supply (for what is now Plaintiff ’s proper-
ty) was the first deed to identify Parcel 1 and Parcel 2. Trial
Testimony of Robert J. Garvin, Esq., given September 17,
2008, at 295. This 1926 deed contained a provision that per-
mitted the construction of a conveyor belt system over the
railroad tracks from Parcel 2 to Parcel 1. Joint Exhibit No.
12, p. 3. The 1926 deed explicitly states that “no other cross-
ings of any kind whatsoever” across the railroad tracks are
permitted. Id.; Trial Testimony of Robert J. Garvin, Esq.,
given September 17, 2008, at 166. Thus, Keystone Sand &
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Supply (the predecessor-in-title to Plaintiff Bryan) was will-
ing to take title to Parcel 2 knowing that the only access to
Parcel 2 was: 1) by way of the Monongahela River or 2)
through a conveyor belt system that allowed the delivery of
materials between Parcels 1 and 2.

The credible evidence at trial demonstrated that prior to
the acquisition of the property by Keystone Sand & Supply
in 1926, the properties now owned by Plaintiff Bryan were
unimproved and not in use. Defendant’s Exhibit No. 65,
Slide Nos. 4-6; Trial Testimony of David Lackner, given
September 18, 2008, at 445-46; Trial Testimony of Thomas J.
Bryan, given September 17, 2008, at 181. Sometime after it
acquired the property, Keystone Sand & Supply installed the
concrete plant that remains there today. (The exact date of
the installation is apparently not known, but 1928 appears to
be a reasonable estimate.) See, e.g., Joint Exhibit No. 12, p.
3. Thus, Keystone Sand & Supply was willing to purchase
Parcel 2 even with the limitations to access as reflected in
the deed. Materials required for the concrete plant on
Parcel 1 could be off-loaded from barges on the
Monongahela River onto Parcel 2, stored in the large con-
crete storage bins located on Parcel 2, and then delivered by
the conveyor belt (permitted by the 1926 deed) to the con-
crete plant on Parcel 1. Id.

Land access to Parcel 1 itself (for deliveries, for person-
nel, etc.) was available through access on South Third Street
and McKean Street. Such access remains available today.
But no credible evidence was introduced at trial that land
access was available for Keystone Sand & Supply to Parcel 2.
Also, there was no credible evidence that Keystone Sand &
Supply made use of Defendant’s property during the time
period that Keystone Sand & Supply owned Parcels 1 and 2.
See, e.g., Trial Testimony of David Lackner, given
September 18, 2008, at 445-59; Trial Testimony of Thomas J.
Bryan, given September 17, 2008, at 172-75 & 178.

In fact, I found no credible evidence supporting
Plaintiff ’s contention that Defendant’s property in the area
between the railroad tracks and the river has “always been”
used by Plaintiff ’s predecessors for access to Plaintiff ’s
property. Rather, the credible evidence was to the contrary:
Keystone Sand & Supply operated its business with only
water access to Parcel 2, land access to Parcel 1, and the con-
veyor system connecting the two parcels. Keystone Sand &
Supply simply made no use of Defendant’s property. Trial
Testimony of David Lackner, given September 18, 2008, at
445-59; Trial Testimony of Thomas J. Bryan, given
September 17, 2008, at 172-75 & 178.

Dravo then acquired Parcels 1 and 2 from Keystone Sand
& Supply in 1936. Dravo was, of course, bound by the access
restrictions set forth in the 1926 deed. Joint Exhibit No. 13,
p. 2 (1936 deed expressly incorporates the 1926 access
restrictions). And the credible evidence at trial was to the
effect that for some period of time Dravo operated the busi-
ness in much the same way Keystone Sand & Supply had:
water access to Parcel 2, land access to Parcel 1, and no land
access to Parcel 2 across Defendant’s property. Plaintiff ’s
Exhibit Nos. 16 & 17; Trial Testimony of David Lackner,
given September 18, 2008, at 445-59; Trial Testimony of
Thomas J. Bryan, given September 17, 2008, at 172-75.
There was no credible evidence to the contrary.

In the mid-1960’s, however, Dravo expanded its con-
crete-mixing plant operations, and acquired a number of
additional parcels of property, including, in 1968, a parcel of
property under the Liberty Bridge that is central to one of
Plaintiff ’s claims in this case. Trial Testimony of Thomas J.
Bryan, given September 17, 2008, at 189-90 & 194-95.
(Plaintiff claims that it has the right to drive its trucks
across Defendant’s property to the formerly leased parcel of

Defendant’s property, so that it can then reach Plaintiff ’s
Parcel 2, and then drive across Parcel 2 to reach the area
under the Liberty Bridge. Plaintiff would like to continue to
operate its trucks in this manner so that it can pick up and
drop off by truck various materials that it stores under the
Liberty Bridge.) Plaintiff Bryan produced absolutely no
credible evidence that Dravo “claimed” Defendant’s prop-
erty as its own. Rather, all credible evidence introduced at
trial showed that Dravo used Defendant’s property only
with Defendant’s permission through written leases.
Testimony of Thomas J. Bryan, given September 17, 2008, at
198-202; Defendant’s Exhibit Nos. 5-9; Defendant’s Exhibit
Nos. 10-11.

First, Defendant’s “rent rolls” show the above fact to be
true: those rolls clearly show that Dravo rented the 8,650
square foot “Rear River Dock” from Defendant Pittsburgh
Terminal. Defendant’s Exhibit Nos. 10-11. Moreover, the fact
that Dravo rented Defendant’s land is also evident from the
very first lease signed between Plaintiff Bryan and
Defendant Pittsburgh Terminal. Defendant’s Exhibit No. 9.
As has been stated above, when Plaintiff Bryan first started
its concrete operations on the land, Plaintiff Bryan did not
own the land – rather, Bryan was leasing the land from
Dravo. However, at the same time Plaintiff Bryan was leas-
ing Dravo’s land, Plaintiff Bryan also entered into leases
with Defendant Pittsburgh Terminal; these leases were for
the 8,650 square foot “open concrete dock area” owned by
Pittsburgh Terminal. Thus, when Plaintiff Bryan first began
operating on the land, Plaintiff Bryan knew that Dravo did
not own, use or traverse freely over the “open concrete dock
area”: otherwise, Plaintiff Bryan would not have paid to
lease that area from Defendant Pittsburgh Terminal.
Further, and importantly, Plaintiff Bryan introduced no
credible evidence that could have put the above facts, or the
inferences that can be properly drawn from those facts, into
any doubt whatsoever.

In short, I did not find persuasive Plaintiff ’s argument
that Keystone Sand & Supply and Dravo had always made
use of Defendant’s property. No credible evidence support-
ed that contention. All credible evidence (such as maps,
surveys, rent rolls, a 1967 Pittsburgh Post-Gazette article)
and all circumstantial inferences properly drawn from the
direct evidence, showed that Keystone Sand & Supply
never made use of Defendant’s property and that Dravo did
so only with permission through a lease. Plaintiff argued
that both Dravo and Keystone Sand & Supply moved equip-
ment onto Defendant’s property (before being allowed to do
so by written lease) in order to repair the gantry crane
located on Parcel 2. Yet Plaintiff offered no credible evi-
dence to support this. Surveys, maps and photographs show
that, before at least 1950, there was no railroad crossing at
Fourth Street and no way for vehicles or equipment to
access Defendant’s property by land; and thus, the evi-
dence demonstrated there was no land access from
Defendant’s property to Plaintiff ’s Parcel 2. See, e.g.,
Plaintiff ’s Exhibit Nos. 16 & 17; Defendant’s Exhibit No. 65,
Slide Nos. 15-30; Trial Testimony of David Lackner, given
September 18, 2008, at 445-59; Trial Testimony of Thomas
J. Bryan, given September 17, 2008, at 172-75. Moreover,
Plaintiff ’s old photographs support the conclusion that, for
most of the period prior to the mid-1960’s, access to Parcel
2 across the property now owned by Pittsburgh Terminal
was physically blocked by a combination of buildings, rail-
road tracks, surface terrain and overgrown vegetation.
Plaintiff ’s Exhibit Nos. 16 & 17. Access across Parcel 2 to
the area behind the Liberty Bridge was precluded by all of
these reasons as well the fact that Parcel 2, itself, was total-
ly occupied by a combination of large concrete bins, a
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crane and numerous railroad tracks (more tracks than
exist there today). See, e.g., Defendant’s Exhibit No. 48;
Defendant’s Exhibit No. 65, Slide Nos. 15-30; Plaintiff ’s
Exhibit Nos. 16 & 17.

In addition, Plaintiff Bryan offered no credible evidence
that it (or its predecessors-in-title) used Defendant’s proper-
ty (except by permission through a lease) when it performed
repairs on its gantry crane.

In fact, as mentioned above in the discussion of Dravo’s
use of Defendant’s property, the parcel of Defendant
Terminal’s property that is in question here – the open con-
crete river dock area (bounded by the railroad tracks, Third
Street, the Monongahela River and Pittsburgh Terminal’s
Power Plant Building) – has been occupied by Plaintiff
Bryan only through written lease. Defendant’s Exhibit Nos.
1-9. Specifically, ever since Plaintiff began occupying its
property, Plaintiff has always leased the subject adjoining
dock area from Defendant Pittsburgh Terminal. These leas-
es began in 1981, when Plaintiff Bryan first occupied its
own property, and continued without interruption there-
after. The most recent lease is dated April 19, 1993, and is a
month-to-month lease. That is the lease that Defendant
finally terminated, which led Plaintiff to file the instant law-
suit claiming, for the first time ever, a right of easement to
use the leased property even after termination of the lease.
Trial Testimony of Thomas J. Bryan, given September 17,
2008, at 210-11.

This governing 1993 lease is identical in material
respects to the prior Pittsburgh Terminal/Bryan leases dat-
ing back to 1981. Under these leases, Defendant Terminal
leased to Plaintiff Bryan the “open concrete dock area meas-
uring approximately 8,650 sq. ft. located in the northwester-
ly portion of the Pittsburgh Terminal Properties bounded by
P&LE spur line, 3rd Street, Monongahela River wall and the
Pittsburgh Terminal Properties Power Plant Building.”2

Defendant’s Exhibit No. 1, § 2; see also Defendant’s Exhibit
Nos. 2-9. Each lease also specified that Plaintiff Bryan “shall
have the privileges of access to and using the platforms.”
See, e.g., Defendant’s Exhibit No. 1, § 3; Defendant’s Exhibit
No. 9, § 3. The leases stated that the platforms and “the sid-
ings, tracks, truck ways, sidewalks and passage-ways upon
Lessor’s property (including those on the premises hereby
demised) shall be in the possession of,” and under the con-
trol of, lessor Pittsburgh Terminal. See, e.g., Defendant’s
Exhibit No. 1, § 3; Defendant’s Exhibit No. 9, § 3. Moreover,
the governing lease also required Plaintiff, as lessee, to
install and maintain “a barge fendering system along the
entire Monongahela River wall consisting of approximately
370 feet.” Defendant’s Exhibit No. 1, § 16; Defendant’s
Exhibit 2, § 16. This is the river wall fendering system con-
structed on Defendant’s property that Plaintiff used to moor
its barges.

And, by leasing this “open concrete dock area” from
Defendant, Plaintiff was provided with at least four bene-
fits. First, Plaintiff obtained an additional parcel of land,
conveniently located adjacent to Plaintiff ’s Parcel 2, to store
materials it used in its concrete business. Also, because part
of the leased “open concrete dock area” was located imme-
diately adjacent to Plaintiff ’s large gantry crane, a second
benefit of the lease was that it provided Plaintiff with a
place where it could more easily repair this gantry crane.
That is, Plaintiff could station heavy equipment on the
leased parcel adjacent to the gantry crane, and with this
heavy equipment so stationed, more easily perform repairs
on the gantry crane.

Third, by leasing the subject parcel, Plaintiff was, of
course, granted access to that leased parcel. It would seem
that “access” to a parcel of property one has leased would be

implied in almost every lease. See Schuster v. Pa. Tpk.
Comm’n, 149 A.2d 447, 453 (Pa. 1959); see also Squires v.
Lafferty, 121 S.E. 90, 91 (W.Va. 1924)(reciting the principle
“that, when a thing is granted, all the means to obtain it and
all the fruits and effects of it are also granted”). But this
lease went further and specifically provided that Plaintiff
Bryan was also granted “privileges of access” and “truck
ways” and “passage ways.” See, e.g., Defendant’s Exhibit
No. 1, § 3; Defendant’s Exhibit No. 9, § 3.

Moreover, within its Amended Complaint, Plaintiff
Bryan acknowledged that the lease was “for the use, stor-
age and/or access on or to ‘The Pad’ [i.e. the open concrete
dock area.]” Plaintiff ’s Amended Complaint, at ¶ 82
(emphasis added). And by obtaining land access to the
leased parcel, Plaintiff thereby obtained land access to
Plaintiff ’s own property: Parcel 2 and the area under the
Liberty Bridge. Schuster, 149 A.2d at 453. Given the
expanding scope of its concrete operations, land access to
Parcel 2 was beneficial to Plaintiff: as noted above, Parcel
2 was otherwise landlocked (as was the parcel under the
Liberty Bridge, which is adjacent to Parcel 2); but, by leas-
ing property located adjacent to Parcel 2, Plaintiff obtained
land access to the leased parcel, and therefore land access
from the leased parcel to Parcel 2, and therefore land
access from Parcel 2 to the area under the Liberty Bridge.
Thus, by leasing the subject parcel of Defendant’s proper-
ty, Plaintiff obtained land access that allowed it to move
materials by truck from Parcel 2 (and from the area under
the Liberty Bridge) to the concrete plant located on Parcel
1. Absent this lease, Plaintiff would have been able to move
materials from Parcel 2 (and from the parcel under the
Liberty Bridge) to Parcel 1 only by way of the conveyor belt
system provided for in the 1926 deed.3

The fourth benefit provided by the lease was that it
afforded Plaintiff the ability to moor barges along
Defendant’s river wall. That is, the subject lease specifically
provided that the leased property included that part of
Defendant’s concrete dock area bounded by the
“Monongahela River wall.” Defendant’s Exhibit Nos. 1-9. In
addition, the lease provided that Plaintiff was required to
install and maintain “a barge fendering system along the
entire Monongahela River wall consisting of approximately
370 feet.” Defendant’s Exhibit No. 1. So, by leasing
Defendant’s concrete dock area, and by maintaining a barge
fendering system on it, Plaintiff obtained an expanded area
in which it could moor its barges.

The credible evidence at trial revealed that during the
entire terms of the consecutive leases, beginning with the
first lease in 1981, both parties’ actions were consistent
with such an interpretation of the subject leases. That is,
both parties understood that under the leases, Plaintiff
was permitted to use the leased parcel: (1) to store materi-
als and aggregate, (2) to gain easy access to its gantry
crane, (3) to gain access by land to the leased parcel, and
from there to gain land access to Parcel 2 (and the parcel
under the Liberty Bridge) and (4) to moor barges at the
river dock.

The parties performed in this manner under the subject
leases, and co-existed peaceably, for nearly 28 years. Very
recently, however, with the continued development of
Defendant’s property, and the investment of millions of dol-
lars into that property as a modern office complex,
Defendant has apparently become less comfortable with
leasing its open concrete dock area to Plaintiff. Accordingly,
in February 2008, as permitted by the lease, Defendant
Pittsburgh Terminal gave written notice that the month-to-
month lease would terminate effective June 1, 2008.
Defendant’s Exhibit Nos. 1 & 23.
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Plaintiff Bryan responded by filing the instant lawsuit on
May 13, 2008, claiming that despite the termination of the
lease, it continued to enjoy the right to use Defendant’s prop-
erty in essentially the same way as it had during the 27 years
when the lease was in effect. Plaintiff claimed this right
under several legal theories.

In its Original Complaint, Plaintiff claimed that it had
acquired rights to use the subject parcel “in the northwest-
erly corner” of Defendant’s property under the theories of:
Easement by Necessity (Count I); Easement by Implication
(Count II); Prescriptive Easement for River Wall Access
(Count III); and Adverse Possession for River Wall Access
(Count IV). Plaintiff sought a Preliminary Injunction (Count
V) and a Permanent Injunction (Count VI) to allow
Plaintiff ’s continued access to the subject parcel of
Defendant’s property. Plaintiff Bryan’s “Complaint in
Equity,” filed May 13, 2008 (hereinafter “Plaintiff ’s Original
Complaint”). Plaintiff claimed in its Original Complaint that
without continued access to the formerly leased open con-
crete dock area: Plaintiff would not have access to its derrick
to conduct repairs; Plaintiff would be unable to store excess
materials and/or aggregate; would be unable to access the
river wall; etc. Plaintiff ’s Original Complaint, at ¶ 80.

Thus, Plaintiff claimed: that by virtue of the theories of
easement by necessity and easement by implication, even
after Defendant terminated the lease, Plaintiff continued to
enjoy the right to use the leased parcel of Defendant’s prop-
erty as it had under the lease. Plaintiff also claimed in its
Original Complaint that, by virtue of the doctrines of pre-
scriptive easement and adverse possession, it continued to
enjoy the right to use the river wall, as it had under the lease,
to moor barges. In the Complaint, Plaintiff identified the
subject parcel of Defendant’s property to which it sought
continued access as “The Pad.” Plaintiff has acknowledged
that “The Pad” is its designation for the same parcel identi-
fied in the leases as the “open concrete dock area.” Plaintiff
designated the location of this parcel in blue on Exhibit A to
its Complaint and specifically acknowledged that this is the
same parcel that was covered by the lease between the par-
ties. Plaintiff ’s Original Complaint, at ¶¶ 66 & 71. Plaintiff
also acknowledged that the lease included rights of access.
Id. at ¶ 71.

On July 24, 2008, shortly before trial, Plaintiff filed an
Amended Complaint in Equity which repeated the legal the-
ories set forth in the Original Complaint, but also added a
new theory, “easement by operation of law,” under which it
claimed the right to use the formerly leased parcel of
Defendant’s property. Plaintiff ’s Amended Complaint, at ¶¶
104-19.

At the close of trial, Plaintiff conceded that it was unable
to prove essential elements of its claims for Easement by
Necessity (Count I) and Easement by Implication (Count II).
Trial Transcript, September 18, 2008, at 522-23 & 545-46.
Therefore, at the close of trial, Plaintiff ’s new theory,
Easement by Operation of Law, was the only theory put for-
ward to prove its claim that, even after lease termination, it
still had the right to use the leased Parcel as it had under the
lease – to gain access to Parcel 2 and to gain access to its der-
rick crane.4

II.
Easement by Operation of Law: The Water
Street Theory. Plaintiff ’s claim that it has the
right to continue to use the leased parcel as a
means of gaining access by truck to its Parcel 2
and as an area from which it may more easily
repair its gantry crane.

Plaintiff argues that it has the right to cross Defendant

Terminal’s property onto its own property because a street
(known as “Water Street”) previously crossed through both
properties and, Plaintiff claims, still today provides
Plaintiff with a private easement to do so. There are, how-
ever, at least five independent reasons why Plaintiff ’s Water
Street theory fails.

Water Street appears to have been first identified on a
plan that was developed from an 1844 partition proceeding
in the Estate of Jane Ormsby in the Orphan’s Court of
Allegheny County. See Joint Exhibit No. 3; see also City of
Pittsburgh v. Pittsburgh & Lake Erie R.R. Co., 106 A. 724, 725
(Pa. 1919). Water Street is described there as a street, 100
feet wide more or less, to the low water line of the
Monongahela River; it is depicted as running, generally, in
an east-west direction along the banks of the Monongahela
River and extending from 10th Street to the property of
Knox, Kim & Co. (approximately First Street). Joint Exhibit
No. 3, p. 10; Defendant’s Exhibit No. 63. In claiming a private
right of easement to cross Defendant’s land, Plaintiff is
apparently attempting to invoke the following principle of
law: if a street, not previously opened or projected, is laid out
in a “plan of lots,” the owner of a lot sold according to that
“plan of lots” has a right of easement across those streets
that have been laid out in the plan. See Cox’s Inc. v.
Snodgrass, 92 A.2d 540, 541 (Pa. 1952).

The first reason why this principle of law is inapplicable
to our case, and why Plaintiff ’s theory fails, is that Water
Street was formally vacated in 1882. All rights to use the
former Water Street were thus eliminated more than 125
years ago.

It appears that as early as 1881 the abutting landowners
of the former Water Street understood the value of the 100-
foot wide property along the river, and therefore sought to
obtain fee title to this property so they could develop it for
their own purposes. Thus, in 1881, these private property
owners filed a petition with the court to have the street
vacated. Under the governing statute, the interested pri-
vate property owners had to aver and establish that the
road in question had “become useless to the public and
those having lands bounding thereon…” Act of May 8, 1854,
P.L. 645, No. 630. In pertinent part, this Act of May 8, 1854,
provided:

That whenever any private or public lane, alley,
road or highway shall, by reason of forming
town plots or otherwise, become useless to the
public and those having lands bounding there-
on, it shall be lawful for any twelve freeholders
of the vicinity, to petition the court of quarter
sessions of the proper county, setting forth such
fact, and whether the same was laid out by the
public or private owners, whereupon, the said
court shall grant a rule to show cause why such
lane, alley, road or highway be not closed up and
vacated,…and upon hearing all parties interest-
ed, it shall be lawful for the court to decree the
vacation of any such lane, alley, street or high-
way…

Id.

The 1881 petition was then brought by these property
owners whose land either abutted or was in the vicinity of
Water Street. It is undisputed that these petitioners, who
sought to “close[] up and vacate[]” Water Street, included
Plaintiff Bryan’s predecessor-in-interest and Defendant
Pittsburgh Terminal’s predecessor-in-interest. In particular,
the 1881 petitioners included the South Pittsburgh Planning
Mill Co. (Plaintiff Bryan’s predecessor-in-interest) and
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Oliver Wire Co. (Defendant Pittsburgh Terminal’s predeces-
sor-in-interest).5

Notice of the vacation petition was published in the
Pittsburgh Times in the issues of “February 24th, 25th,
March 1st, 2nd, 8th, 9th, 14th and 15th, 1882”; this notice
provided that the Court had granted a rule upon “those par-
ties interested” to show cause why Water Street between
Tenth Street and the property of Knox Kim & Company
[First Street] “should not be closed up and vacated.” “City of
Pittsburgh v. Pgh. & W.Va. Ry. Co. 1925 Appellate Record,” at
313a-314a. No exceptions were filed by any interested per-
sons; therefore on April 15, 1882, the Court of Quarter
Sessions entered a decree that this portion of Water Street
was “hereby declared to be vacated.” Id. at 312a.

Almost immediately upon the entry of the vacation
decree, with the various abutting property owners thus
becoming owners in fee to their particular section of the 100-
foot wide property along the river, the owners began to occu-
py fully and to develop this waterfront property. City of
Pittsburgh v. Pittsburgh & W.Va. Ry. Co., 128 A. 827, 827-28
(Pa. 1925).

In fact, there is a 1925 Supreme Court of Pennsylvania
case that discusses this precise section of the former Water
Street, and, in particular, addresses the 1882 vacation pro-
ceedings. In City of Pittsburgh v. West Virginia Railway Co.,
the City of Pittsburgh brought a bill in equity (in 1919)
asserting that this precise section of Water Street (between
Tenth Street and First Street) remained a public street, and
therefore could not be used and occupied by the abutting
property owners, who had already begun to use, develop
and occupy the area of the former Water Street. 128 A. at
827-28. The case is valuable for its holding: the
Pennsylvania Supreme Court held that the City of
Pittsburgh was barred by laches from asserting a position
contrary to the 1882 vacation of Water Street. Id. at 828. But
the case is perhaps even more important for the historical
information it provides.

The defendants in the 1925 City of Pittsburgh case includ-
ed the predecessors-in-interest of the properties now owned
by Plaintiff Bryan and the properties now owned by
Defendant Pittsburgh Terminal.6 The City argued that the
1882 vacation did not vacate the entire width of Water Street,
but that a portion of it (the portion along the edge of the
river) remained a street. In its opinion denying the City’s
requested relief, the Supreme Court noted that there was no
limitation in the 1882 decree as to the width of the street to
be vacated and that the 1882 vacation decree applied to the
entire street. The Supreme Court stated: “There is no dis-
pute that, following the decree [in 1882], all of the street was
actually vacated and that defendants have constructed
thereon improvements running in value into millions of dol-
lars.” Id. at 827-28.

In fact, Plaintiff Bryan’s predecessor-in-interest
(Pittsburgh & Lake Erie Railroad) submitted court papers in
direct opposition to the City’s assertion that some portion of
Water Street should remain open as a street. Plaintiff
Bryan’s predecessor-in-interest asserted that it and its pred-
ecessors had long been in possession of the property.
Moreover, Bryan’s predecessor-in-interest averred:

Defendant [Pittsburgh & Lake Erie Railroad
Co.] and its predecessors in title, who had long
been in possession of the property theretofore
included in said alleged “Water Street,” believ-
ing that the said [1882] decree of vacation had
settled any doubt as to their title thereto, and
relying upon said vacation proceed-
ings…acquired title to the property originally

occupied by its railroad within the limits of said
alleged street and other property adjacent
thereto within the limits of said alleged street
and with the full knowledge and acquiescence
of the plaintiff, improved the same and expend-
ed large sums of money thereon; and continu-
ously to the present time without interference
or protest on the part of the plaintiff or other
persons, has remained in possession of said
land and improvements.

Exhibit No. 64: “Answer of The Pittsburgh & Lake Erie
Railroad Company,” filed February 18, 1919, in “City of
Pittsburgh v. Pgh. & W.Va. Ry. Co. 1925 Appellate Record”
(hereinafter “P&LE Answer”), at ¶ 26.

In the case before me, Plaintiff Bryan has taken a position
inconsistent with that taken by its predecessor-in-interest in
the 1925 City of Pittsburgh case. Plaintiff Bryan now argues
that the 1882 vacation proceedings vacated only the public’s
right to use Water Street, such that the petitioning abutting
land owners (including Plaintiff Bryan’s predecessor-in-
interest) retained the right to use the 100-foot wide former
Water Street as a private easement.

Plaintiff Bryan’s position is unpersuasive for a number of
reasons. First there is nothing in the writings of the Court of
Quarter Sessions, nothing in the opinion of the Pennsylvania
Supreme Court, nothing in the briefs or pleadings of the par-
ties to those cases, and nothing in the historical develop-
ments following either the 1882 decree or the 1925 opinion
that in any way hints or suggests that the right to use the for-
mer Water Street as a street or easement was retained by
any person. In fact, all evidence leads to the contrary conclu-
sion. In the 1882 vacation proceedings, the verified plead-
ings of the abutting landowners asserted that Water Street
was “useless to the public and those having lands bounding
thereon.” “City of Pittsburgh v. Pgh. & W.Va. Ry. Co. 1925
Appellate Record,” at 311a. In fact, such an averment was
specifically required for a vacation proceeding brought
under the Act of May 8, 1854, by “any twelve freeholders of
the vicinity.” Act of May 8, 1854, P.L. 645, No. 630. Moreover,
Plaintiff ’s predecessor-in-interest submitted court papers in
the 1925 case asserting that the abutting landowners had, in
reliance on the vacation proceedings, improved their proper-
ty and remained in possession of the improvements “contin-
uously to the present time without interference or protest on
the part of the Plaintiff [City] or other persons.” P&LE
Answer, at ¶ 26.

In addition, the clear purpose of the Act of May 8, 1854,
was to allow the abutting owners of a useless private or pub-
lic lane or road to become the fee owners of that property,
so that the fee owners could then use the property as they
saw fit. If, as Plaintiff Bryan argues, vacation proceedings
under the Act of May 8, 1854 had the effect of vacating only
public rights to the useless road or lane, such that the road
or lane was simply transformed to a private easement or
right-of-way for the exclusive use of the abutting property
owners, then the petitioners under the Act of May 8, 1854
would have received very little benefit from all of their
effort. In other words, if the 1882 decree simply trans-
formed the 100-foot wide Water Street into a 100-foot wide
private easement, the abutting landowners would remain
precluded (even after entry of the vacation decree) from
improving, occupying and developing the waterfront prop-
erty. Plaintiff Bryan’s predecessor could not have erected
its gantry crane and its large concrete bins across a private
easement. Defendant Pittsburgh Terminal’s predecessors
could not have constructed its buildings, power plants and
other improvements as it did, or grown its vegetation and
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shrubs as it did, if this 1882 vacation decree was intended to
keep the property open as a private right-of-way. See, e.g.,
Croyle v. Dellape, 832 A.2d 466 (Pa.Super. 2003)(holding
that a property owner may not obstruct a private easement
in any manner).

It seems obvious that the purpose and effect of the 1882
vacation proceedings was to vacate all rights in the “useless”
“private or public lane, alley, road or highway” so that the
property could be occupied and improved by the private
landowners who, in fact, initiated the proceedings. Act of
May 8, 1854, P.L. 645, No. 630.

Plaintiff Bryan argues that there is Pennsylvania prece-
dent for its contention that private easement rights survive
vacation proceedings. In fact, however, in every case where
private easements were found to survive, the vacation of the
street was undertaken in the very different circumstances
of a municipality seeking vacation by legislative act. See
Trs. of the Second Presbyterian Congregation v. Pub.
Parking Auth., 119 A.2d 79, 80-81 (Pa. 1956)(Pittsburgh City
Council vacated the alleyways by ordinance); Cox’s Inc. v.
Snodgrass, 92 A.2d 540, 541 (Pa. 1952)(City of McKeesport
vacated the alley); Cohen v. Simpson Real Estate Corp., 123
A.2d 715, 716-17 (Pa. 1956)(City of Scranton vacated an
alley by ordinance); Gailey v. Wilkinsburg Real Estate &
Trust Co., 129 A. 445, 447 (Pa. 1925)(Borough of Edgewood
vacated the street); O’Donnell v. H.K. Porter Co., 86 A. 281,
282-83 (Pa. 1913)(City of Pittsburgh ordinance vacated the
street); Chambersburg Shoe Mfg. Co. v. Cumberland Valley
R.R. Co., 87 A. 968, 969 (Pa. 1913) (Borough of Chambers-
burg vacated the streets via ordinance); O’Donnell v. City of
Pittsburgh, 83 A. 314, 316-18 (Pa. 1912)(City of Pittsburgh
vacated the street).

These decisions simply hold that if a street is laid out in a
plan such that private easements are created, a subsequent
vacation of the street by the municipality does not eliminate
the private easements. These decisions do not involve vaca-
tion proceedings brought by the private freeholders abutting
a useless road. The logic of and purpose to be served by the
cases involving municipal vacation have no principled simi-
larity to cases brought under the Act of 1854 and its require-
ment that there be averment and judicial finding that the
road in question has “become useless to the public and those
having lands bounding thereon.” Act of May 8, 1854, P.L.
645, No. 630 (emphasis added).

Plaintiff ’s Water Street theory fails for a second, inde-
pendent, reason: if any private easement rights existed in
Water Street after its 1882 vacation, then these rights were
certainly extinguished, by statute, five years after Water
Street was vacated and closed.

The statutory provisions of 53 P.S. §§ 1946-1949 address
the status of “Private Rights and Easements in Vacated
Streets.” Section 1946 of Title 53 provides that, where “any
street, lane, or alley laid out by any person…in any village or
town plot” has been made into a public street and where that
public street has afterward been vacated:

any action at law or equity by any person to
enforce any right in said street, lane, or alley so
vacated, or easement in the ground embraced
within the boundaries of the same, by reason of
ownership of or interest in any lot or lots in said
plan, or otherwise, shall be brought within five
years after the vacation of said street, lane, or
alley as a public highway and the closing of the
same on the ground, and not thereafter…

53 P.S. § 1946 (emphasis added).

As Section 1947 then declares, after the expiration of the

five year period “all easements in the ground covered by
said street, of every nature and kind whatsoever, and either
public or private, shall cease and determine.” 53 P.S. § 1947
(emphasis added).

There was no credible evidence at trial that Water
Street was ever actually used as a street or right-of-way.
However, even if any such use was made of it prior to 1882,
all the credible evidence at trial demonstrated that imme-
diately following its vacation in 1882, Water Street was
closed upon the ground, and the abutting property owners
(who, with the vacation, owned the property in fee), began
to occupy and improve their respective sections of this
waterfront property. In the 1925 Supreme Court of
Pennsylvania case referenced above, the abutting
landowners stated that since the vacation of Water Street
in 1882, the land formerly within the lines of the street had
been in their possession and that they had erected build-
ings within the lines of the vacated street. City of
Pittsburgh, 128 A. at 827-28. The Supreme Court conclud-
ed in that 1925 case: “[t]here is no dispute that, following
the decree [in 1882], all of the street was actually vacated
and that defendants have constructed thereon improve-
ments running in value into millions of dollars.” City of
Pittsburgh, 128 A. at 827-28 (emphasis added).

All of this demonstrates that Water Street was long ago
“vacated and closed upon the ground” as a street or right-
of-way, such that the owners were then able to construct
their own valuable improvements on the property.
Moreover, every relevant map and photograph showed that
the property now owned by Defendant Pittsburgh Terminal
was fully occupied and was not being used as a street or
access way, and that Plaintiff and its predecessors likewise
fully occupied the area of the former Water Street and
made no use of the area as a street or private easement.
See, e.g., Defendant’s Exhibit No. 65, Slide Nos. 2 (1912
Flood Map), 3 (1916 Pittsburgh map), 4-6 (1928 photo-
graphs), 12 (1932 City of Pittsburgh Planning map), 15
(1940 U.S. Harbor Lines drawing), 20 (1953 Dravo
Corporation photograph), 21-22 (1955 Pan Handle Bridge
photograph and close-up); Plaintiff ’s Exhibit No. 16
(Keystone Sand & Supply Co. photograph).

Thus, because Water Street was so long ago vacated and
closed upon the ground, and because Plaintiff ’s predecessor-
in-interest brought no action within five years of the closing
to assert any rights in the street as an easement, “all ease-
ments in the ground covered by said street, of every nature
and kind whatsoever, and either public or private, [have long
ago] cease[d] and determine[d].” 53 P.S. § 1947.

Bryan argues that the former Water Street has not to this
day been “closed upon the ground.”7 Although there is
apparently no Pennsylvania appellate authority interpreting
the phrase, I have interpreted the phrase to mean that a
street or right-of-way is “closed upon the ground” when it is
no longer treated as an access way, but is instead treated by
the owner as private fee property, through the erection of
structures, the growth of vegetation, etc. In our case, this
closing occurred immediately upon the entry of the vacation
decree. Indeed, under the Act of May 8, 1854, the effect of
the petition brought by the “twelve freeholders” was for the
court to then “grant a rule to show cause why such lane,
alley, road or highway be not closed up and vacated.” Act of
May 8, 1854, P.L. 645, No. 630 (emphasis added).

If not immediately with the entry of the vacation decree
in 1882, Water Street was certainly “closed on the ground”
when the owners of the property erected power plants and
concrete storage bins on the property, grew vegetation, and
otherwise developed this area for their private use. All of
this development took place directly following the 1882
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vacation and, according to the Supreme Court opinion in City
of Pittsburgh, by 1925 the property owners had already spent
millions of dollars in so occupying and developing the for-
mer Water Street. City of Pittsburgh, 128 A. at 828.

Bryan argues that Defendant Pittsburgh Terminal’s por-
tion of Water Street does not become closed on the ground
until all theoretical access is completely blocked. In other
words, Plaintiff Bryan argues that despite the erection of
buildings and power plants by Defendant, and despite the
growth of vegetation and other development of the former
Water Street by Defendant, Water Street remains open as a
private right-of-way so long as Plaintiff Bryan can circum-
navigate a route around the power plants, buildings, vege-
tation and other developments constructed on the property.
While this does not seem to be a reasonable interpretation
of the phrase “closed upon the ground,” even this interpre-
tation does not help Bryan in this case. The evidence in this
case, including old photographs, shows that this section of
Water Street had been long ago completely blocked off as a
right-of-way. Photographs show that passage along
Defendant’s portion of the former Water Street was com-
pletely blocked by buildings, overgrown vegetation and a
raised platform. Passage over this area was blocked by the
presence of these structures many years ago, and no party
(including Plaintiff ’s predecessors) brought any action to
assert an easement within five years of such closing.
Accordingly, even if Plaintiff had acquired private ease-
ment rights in Water Street after its vacation in 1882, such
rights have been extinguished by operation of 53 P.S. §§
1946-49.

The third, independent, reason why Plaintiff ’s Water
Street claim is unpersuasive is that Plaintiff long ago aban-
doned any right to assert such a claim. It is settled
Pennsylvania law that rights to an easement may be lost by
abandonment. Abandonment will be found where there is a:

showing of intent of the owner of the dominant
tenement to abandon the easement, coupled
with…(1) adverse possession by the owner of
the servient tenement; or (2) affirmative acts by
the owner of the easement that renders…use of
the easement impossible; or (3) obstruction of
the easement by the owner of the easement in a
manner that is inconsistent with its further
enjoyment.

Ruffalo v. Walters, 348 A.2d 740, 741 (Pa. 1975).
In the case before me, the credible evidence showed that

for an extended period of time, access to and egress between
the Plaintiff ’s property and Defendant’s property was
impossible because of the structures and improvements
placed on Plaintiff ’s property. See, e.g., Plaintiff ’s Exhibit
Nos. 16 & 17; Defendant’s Exhibit No. 48; Defendant’s
Exhibit No. 65, Slide Nos. 15-30; Trial Testimony of David
Lackner, given September 18, 2008, at 445-59; Trial
Testimony of Thomas J. Bryan, given September 17, 2008, at
172-75. Thus, if there had been an easement, the owner of
the easement had obstructed it and had taken affirmative
steps rendering its use impossible.

The fourth reason that Plaintiff ’s Water Street claim must
fail is that even if Plaintiff ’s predecessors had easement
rights over Defendant’s section of the former Water Street,
those rights were lost as a result of the doctrine of reverse
adverse possession.

The applicable law is well-settled: an adverse possessor
acquires another’s property where there is actual, continu-
ous, exclusive, visible, notorious, distinct and hostile pos-
session of the land for twenty-one years. Recreation Land
Corp. v. Hartzfeld, 947 A.2d 771, 774 (Pa.Super. 2008). In the

case before me, Plaintiff Bryan has filed a complaint assert-
ing a private easement right over the very same property
that it has been leasing from Defendant Terminal for the
last 27 years. Indeed, Plaintiff claims that it will be
irreparably harmed by the termination of the lease. Yet, by
acting as landlord and leasing this property to Plaintiff,
Defendant has clearly exercised dominion over the proper-
ty. The leases acknowledged that Defendant Pittsburgh
Terminal was the owner of the property, that Defendant
Pittsburgh Terminal had the right to control the area and
that Plaintiff ’s use of the property was non-exclusive.
Defendant’s Exhibit Nos. 1-9. For nearly 28 years, Plaintiff
Bryan had paid Defendant Pittsburgh Terminal monthly
rent; clearly Plaintiff Bryan knew that its ability to use
Defendant Pittsburgh Terminal’s property was permitted
only by the governing lease. At no time prior to termination
of the lease by Defendant did Plaintiff ever assert that it had
an easement right to use this property. In fact, the credible
evidence at trial showed that, on several occasions, Plaintiff
Bryan attempted to purchase a portion of this property from
Defendant, or swap other land for it, again thereby acknowl-
edging Defendant’s ownership rights and the absence of any
rights in the property by Plaintiff, except by virtue of the
governing lease. Defendant’s Exhibit Nos. 62 & 68; Trial
Testimony of Thomas J. Bryan, given September 17, 2008, at
202-06; Trial Testimony of David Lackner, given September
18, 2008, at 421-22.

Thus, even assuming that Plaintiff Bryan had somehow, at
some point, acquired easement rights over Defendant’s prop-
erty, Defendant Pittsburgh Terminal has re-acquired that
easement by virtue of the doctrine of adverse possession.

The final reason why Plaintiff Bryan’s Water Street theo-
ry must fail is that Plaintiff Bryan’s attempt to assert a pri-
vate easement right over Defendant’s property is barred by
the doctrines of estoppel and laches.

As noted above, the credible evidence at trial clearly
established that Plaintiff Bryan never made use of
Defendant Pittsburgh Terminal’s property except by lease.
At no time prior to the filing of its Complaint in May of 2008,
did Plaintiff ever assert that it had an easement right in
Defendant’s property. Trial Testimony of Thomas J. Bryan,
given September 17, 2008, at 210-11.

Back in 1881, Plaintiff ’s predecessor was one of the orig-
inal petitioners requesting the court to vacate Water Street
so that it could become the owner in fee of the property. As
noted above, this fact is undisputed. See infra at **13-14.
Plaintiff ’s predecessor could then fully occupy and develop
the property without interference of anyone attempting to
use the property as a street or right-of-way. See P&LE
Answer. Following the vacation decree in 1882, Plaintiff
Bryan’s predecessors (and later Plaintiff itself) did just that:
they fully occupied the property with railroad lines, large
concrete bins, a large gantry crane, etc., and spent large
sums of money in the process.

Similarly, Defendant Pittsburgh Terminal’s predecessors
(as well as Pittsburgh Terminal itself) spent millions of dol-
lars to fully occupy and develop the property. During the
term of the leases with Plaintiff Bryan, Pittsburgh Terminal
has substantially renovated and improved its property,
including the recent expenditure of several million dollars,
all with the understanding that it had a terminable month-to-
month lease with Plaintiff Bryan.

At no time during their long relationship did Bryan ever
assert that it had an easement right in Pittsburgh
Terminal’s property. Plaintiff Bryan never asserted that it
had any right to use the property separate from the rights
granted by the lease. Trial Testimony of Thomas J. Bryan,
given September 17, 2008, at 210-11. Rather, Plaintiff Bryan
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stood mute and allowed Pittsburgh Terminal to put more
and more money into the substantial renovation of its prop-
erty. Under these circumstances, Plaintiff Bryan is barred
by the doctrines of estoppel and laches from asserting such
rights now.

In the 1925 City of Pittsburgh case, the City argued
that some part of Water Street (that part closest to the
river) remained a street despite the 1882 vacation. The
Pennsylvania Supreme Court held that, after 40 years,
the City was barred by laches from challenging the vaca-
tion degree. The Supreme Court reasoned that it would
be unjust if the City could challenge the decree after all
those years because the abutting landowners had already
moved to occupy and improve the land. City of
Pittsburgh, 128 A. at 827-28. Now, 125 years after the
ever continuing occupation and improvement by the
abutting landowners of the former Water Street, Plaintiff
Bryan argues, for the first time, that the vacation decree
did not apply to all persons. Specifically, it argues that
the abutting property owners (such as Plaintiff) have
retained their right to use the former Water Street as
their own private street. If laches were applied by the
Supreme Court after 40 years, it is obviously even more
appropriately applied after 125 years.

Finally, I should note that even if this Court were to con-
clude that Plaintiff did acquire, after the 1882 vacation, a
private easement to use Water Street, any such right would
allow Plaintiff only to use the vacated Water Street as a
street: that is, for passage only. See Gailey, 129 A. at 447
(easement of lot owners is merely one of passage);
Schumacher v. Ploplis, 87 Pa.Super. 265, 270 (1926)
(“owner of a lot purchased according to a plan on which
streets are plotted has an easement of access in the
streets”)(emphasis added). Thus, even if I were to conclude
that Plaintiff ’s Water Street theory is correct, Plaintiff still
would not enjoy the right to use Defendant Pittsburgh
Terminal’s property located within the former Water Street
as a location for storing materials or as a location for sta-
tioning heavy equipment used for repairing and maintain-
ing the gantry crane.

In summary then, in its Amended Complaint Plaintiff
Bryan set forth three legal theories why, despite the termi-
nation of the 1993 lease, it continued to enjoy the right to:
use Defendant Pittsburgh Terminal’s property to store
aggregate and materials; station equipment; and gain access
by truck to Plaintiff ’s Parcel 2. Those legal theories were:
Easement by Necessity (Count I); Easement by Implication
(Count II) and the Water Street Theory (Count III). At trial,
Plaintiff conceded that it was unable to prove an essential
element as to the Count I and Count II causes of action:
specifically, it could not prove that, as of 1844 when the
properties now owned by Plaintiff and Defendant were sev-
ered, there existed any need for an easement. Trial
Transcript, September 18, 2008, at 522-23 & 545-46. At the
conclusion of trial, Plaintiff conceded that only the Water
Street theory remained as a way for Plaintiff to attempt to
prove its right to continue to enjoy the use of Defendant’s
property in these ways.

After trial, however, including a view of the premises by
this Court, I determined that Plaintiff had not established
the Water Street theory. Therefore, upon the termination of
the lease by Defendant Pittsburgh Terminal, Plaintiff Bryan
no longer enjoyed the right to store aggregate and materials
on Defendant’s property, the right to station heavy equip-
ment on Defendant’s property (to be used in maintenance
and repair of Plaintiff ’s crane) or the right to drive trucks
onto Defendant’s property (and from Defendant’s property
to gain truck access to Plaintiff ’s Parcel 2).

III.
Adverse Possession and Easement by
Prescription: Plaintiff ’s claim that it continues
to enjoy the right to moor barges along the
leased parcel.

Plaintiff ’s Amended Complaint also included two legal
theories (Adverse Possession, Count IV, and Easement by
Prescription, Count V) through which, it contended, it had
acquired the right to moor barges at the dock located on
Defendant Pittsburgh Terminal’s property.

“Adverse possession is an extraordinary doctrine which
permits one to achieve ownership of another’s property by
operation of law.” Flannery v. Stump, 786 A.2d 255, 258
(Pa.Super. 2001). “It is a serious matter indeed to take away
another’s property. That is why the law imposes such strict
requirements of proof on one who claims title by adverse
possession.” Id. The grant of this extraordinary doctrine
must be based upon “clear evidence.” Id.

“One who claims title by adverse possession must prove
actual, continuous, exclusive, visible, notorious, distinct and
hostile possession of the land for twenty-one years.”
Recreation Land Corp., 947 A.2d at 774. “If the use is the
result of some lease, license, indulgence, or special contract
given by the owner, it is not adverse.” Flannery, 786 A.2d at
258-259.

An easement by prescription is also created only by
adverse, open, notorious, continuous and uninterrupted use
for a period of twenty-one years and is thus similar to
adverse possession. The principal distinction between the
two doctrines is that the adverse possessor claims the land as
fee holder and must show exclusivity, whereas in prescrip-
tion, the claimant makes some easement-like use of the land
and need not show exclusivity. Newell Rod & Gun Club, Inc.
v. Bauer, 597 A.2d 667, 670 (Pa.Super. 1991).

In the context of this case, it is very clear that Plaintiff ’s
claims of adverse possession and easement by prescription
must fail. First, it is highly questionable that Plaintiff could
obtain rights in Defendant’s property simply by mooring
barges alongside Defendant’s river dock. After all, the
barges sit on navigable waters, and the river dock was
under lease. See, e.g., Torch v. Constantino, 323 A.2d 278,
279 (Pa.Super. 1974)(holding: “There is no question that
adverse possession will not lie against lands held by the
Federal Government…Nor can a claim of adverse posses-
sion be asserted against the Commonwealth”); see also,
Lehmann v. Keller, 684 A.2d 618, 620 (Pa.Super. 1996)(hold-
ing: a “lease constitutes [lessor’s] permission for [lessee] to
use the land; [lessee’s] occupation is not hostile, and there
can thus be no adverse possession”). Plaintiff ’s claim is
something akin to the argument that one can obtain an ease-
ment right to park a truck at a particular location on a pub-
lic street just by regularly parking at that location. Plaintiff
has not cited any authority to support the proposition that
one may acquire rights to moor vessels on navigable waters
at a particular location.

Even if it were theoretically possible to acquire title to
moor barges at a particular location, that proposition could
have no application where, as here, the location in question
was under lease. (If, for example, a tenant leases a ware-
house from the warehouse owner, the tenant may find it
convenient to park his truck on the public street in front of
the warehouse. But, after the lease ends, the former tenant
cannot plausibly argue that he has a right to continue to
park there. This is obviously true whether the lease lasted
10, 21 or even 100 years.) Lehmann, 684 A.2d at 620. The
clear evidence at trial established that during the entire
time Plaintiff Bryan moored barges at Defendant’s river
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dock, Plaintiff Bryan was leasing that river dock from
Defendant Pittsburgh Terminal. Defendant’s Exhibit No. 1.
The leases obviously constitute an acknowledgement by
Plaintiff Bryan that Pittsburgh Terminal is the owner of the
property; moreover, the leases establish that Plaintiff ’s use
of the river dock was by consent. There could be no clear-
er indication of Pittsburgh Terminal’s intent to hold the
land for itself than its insistence that Plaintiff Bryan pay
rent to Pittsburgh Terminal for the privilege of using the
property.

Having found that Plaintiff failed to meet its burden of
proving the elements of adverse possession or easement by
prescription, I found in favor of Defendant on Plaintiff ’s
claims in Count IV and Count V of the Amended Complaint.

IV.
Plaintiff ’s Post-Trial Attempt to Assert New

Cause of Action:
On September 29, 2008, more than 10 days after Plaintiff

rested and the trial ended, Plaintiff Bryan filed “Plaintiff ’s
Post-Trial Motion to Conform the Pleadings to the Evidence
Proffered at Time of Trial.” Filed October 15, 2008 (here-
inafter “Plaintiff ’s Post-Trial Motion to Conform the
Pleadings”). In this post-trial motion, Plaintiff Bryan sought
to add, not just factual allegations, but a new legal theory. In
the proposed new cause of action, Plaintiff sought to assert,
for the first time, access rights “on the basis of prescriptive
easement and/or adverse possession” in an unspecified
“area which abounds” a newly defined lease area. “Plaintiff,
Frank Bryan, Inc.’s Brief in Support of Its Post-Trial Motion
to Conform the Pleadings to the Evidence Proffered at
Trial,” filed October 15, 2008 (hereinafter “Plaintiff ’s Brief
in Support of Post-Trial Motion to Conform”), at 8.

On the first day of trial, Thomas J. Bryan, General
Manager of Frank Bryan Incorporated, testified that
“the pad” was the “area that is directly the subject of
this lawsuit,” was the property that Bryan had been leas-
ing from Defendant, and is the area depicted in blue on
Plaintiff ’s Exhibit 34. Trial Testimony of Thomas J.
Bryan, given September 16, 2008, at 6, 73, 76 & 78.
Exhibit 34 shows that the area in blue (i.e. the leased
area) is located in the Northwesterly portion of
Pittsburgh Terminal’s property and is bounded by the
P&LE spur line, Third Street, Monongahela River wall
and Pittsburgh Terminal Properties’ power plant build-
ing. Plaintiff ’s Exhibit No. 34.

Under Plaintiff ’s newly proposed post-trial legal theory,
Plaintiff sought to continue to call the leased area “the
pad.” However, under this new theory, the leased area was
to be redefined: it would not be bounded as was testified at
trial and would not be located in the northwesterly portion
of Defendant’s property. Rather, in the proposed claim,
Plaintiff sought to assert that the leased area was exactly
8,553 square feet, contained no specified boundary lines
and was located sufficiently to the south and to the east that
it would leave a “100 foot path” on Defendant’s property
that Plaintiff could use. According to Plaintiff, since the
100-foot path was not part of the re-defined “pad,” it was
not part of the lease and, therefore, must have been occu-
pied by Plaintiff openly, hostilely and adversely. “Plaintiff ’s
Brief in Support of Post-Trial Motion to Conform,” at 4-8.
Moreover, even though Plaintiff ’s Amended Complaint
averred that the lease included use of the pad, storage of
materials on the pad and/or access to the pad, Plaintiff
sought to assert post-trial that the lease did not allow
access to the pad. Id.; see also Plaintiff ’s Amended
Complaint, at ¶¶ 80 & 82.

In my Order dated October 27, 2008, I denied Plaintiff ’s

motion to add this new cause of action after trial. Trial
Court Order, dated October 27, 2008, Folino, J. While
Pennsylvania law allows for liberal amendment of plead-
ings, it does not favor the assertion of new causes of action
after trial. See Smith v. Athens Twp. Auth., 685 A.2d 651, 655
(Pa.Cmwlth. 1996)(stating: “where amendment is sought
after the testimony has been concluded, prejudice will
always result to the extent that the opposing party has not
contemplated the subject matter of the proposed amend-
ment in the preparation and trial of the case”); see also
Newcomer v. Civil Serv. Comm’n, 515 A.2d 108, 111-12
(Pa.Cmwlth. 1986)(holding: “it may be entirely appropriate
to permit an amendment which will cure a purely technical
defect, or will merely conform the pleadings to the evidence
already offered or admitted,…but yet inappropriate to per-
mit an amendment which will present an entirely new theo-
ry of recovery and raise hitherto uncontemplated issues of
law and/or fact.”).

In the case before me, I determined that it would be
prejudicial to allow Plaintiff to assert a new cause of
action, after the close of evidence and after closing argu-
ment, when Defendant would thereby be precluded
(because of the timing) from introducing evidence to meet
the new theory and from addressing the new theory in its
closing argument.

However, my Order also stated that even if I had
allowed the proposed amendment, it would not have
changed the outcome of the case: I still would have found in
favor of Defendant Pittsburgh Terminal. Trial Court Order,
dated October 27, 2008, Folino, J. Certainly, even if Plaintiff
had amended its Amended Complaint to include the new
cause of action of “prescriptive easement and/or adverse
possession,” this new count would have failed, as Plaintiff
failed to prove the elements of this new claim at trial.
Plaintiff ’s proposed new cause of action is not only convo-
luted and vague, but it was also contradicted by the credi-
ble evidence at trial. For example, contrary to the new
claim that the leases were “for storage only,” the express
language of the leases provided for “the privileges of
access to and of using the platforms.” See, e.g., Defendant’s
Exhibit No. 1, § 3; Defendant’s Exhibit No. 9, § 3. Also, the
conduct of the parties was entirely consistent with an
understanding on both sides that the leases included a right
to access the leased property. The testimony of Thomas
Bryan that the lease was for storage of materials only, and
not also for a means to access its property by land, was sim-
ply not credible.

In addition, while the proposed new cause of action
claimed that the leased area was of unspecified boundary
lines, the evidence at trial (including Plaintiff ’s evidence)
showed that the leased area included all of the property
within the boundaries explicitly set forth in the lease. That
is, according to the explicit terms of the lease, the leased
area included all of the area “bounded by P&LE spur line,
3rd Street, Monongahela River wall and the Pittsburgh
Terminal Properties Power Plant Building.” See, e.g.,
Defendant’s Exhibit No. 1; Defendant’s Exhibit No. 9. Here
too, the parties’ actions were consistent with such an inter-
pretation. There was no credible evidence at trial that
Bryan used any of the property within these boundaries
adversely or hostilely. Moreover, Plaintiff Bryan itself intro-
duced testimony at trial that the leased area was all of the
area “bounded by the P&LE spur line, 3rd Street,
Monongahela River wall and the Pittsburgh Terminal
Properties Power Plant Building.” Trial Testimony of
Thomas J. Bryan, given September 16, 2008, at 73, 76 & 78.
So, here too, Plaintiff ’s proposed new claim was contradict-
ed by all of the credible evidence.
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In addition, the leases state that the property under lease
was the entire “open concrete dock area” as described by the
above boundary lines. See, e.g., Defendant’s Exhibit No. 1;
Defendant’s Exhibit No. 9. The lease did not limit the leased
area to something called “the pad.”

Furthermore, the leases identify the “leased area” as
located in the “northwesterly portion” of Defendant’s prop-
erty. See, e.g., Defendant’s Exhibit No. 1; Defendant’s
Exhibit No. 9. In fact, all of the credible evidence at trial
(including Plaintiff ’s evidence) showed that the area under
lease was located in the northwesterly corner of Defendant’s
property. See, e.g., Plaintiff ’s Exhibit No. 34. Plaintiff ’s new
post-trial cause of action would place the leased area to the
south and east.

While it is true that the leases estimate the area “bound-
ed by P&LE spur line, 3rd Street, Monongahela River wall
and the Pittsburgh Terminal Properties Power Plant
Building” to be approximately 8,650 square feet, it may be
that the actual square footage is somewhat larger.8

Defendant’s Exhibit No. 1. This technical error in the esti-
mate of the square footage does not, however, change the fact
that all of the area within the boundary lines was covered by
the leases.

Ultimately, under Plaintiff ’s proposed post-trial claim, I
would have had to determine which of the differing interpre-
tations of the lease was correct. Under Plaintiff ’s proposed
new interpretation, the leased property: comprised only a
portion of Defendant’s open concrete dock area; had uniden-
tified and unspecified boundary areas; was not the area the
parties understood, for the last 27 years, to have been the
leased property; and was an area that the Plaintiff only
“realized” after trial to be the “leased area.”

On the other hand, I could interpret the leased parcel: to
be the area explicitly described by the boundary lines in the
lease; to be the area located in the northwesterly portion of
Defendant’s property as explicitly described in the lease; to
be the area that the parties understood as the leased area
during the 27 years of the leases; and to be the area that the
parties, through their actions over the years, obviously inter-
preted the leased area to include. It was clear to me that
even if I allowed Plaintiff ’s new claim to be pleaded, I would
have chosen the latter interpretation and denied Plaintiff ’s
new claim.

Plaintiff Bryan argues that I must interpret any ambigui-
ty in its favor. However, by interpreting the lease to give
Bryan the relatively larger area specifically set forth by the
leased boundary lines, I am interpreting the lease in its
favor. In other words, where a lease can be interpreted to
give the lessee a relatively larger and more desirable parcel
of property or to give the lessee a relatively smaller and less
desirable parcel, it would seem obvious that the interpreta-
tion that gives the lessee the larger and more desirable par-
cel is the more favorable interpretation to the lessee. In our
case, it is only Plaintiff ’s new, contrived and after-the-fact
claim of “adverse possession and for easement by prescrip-
tion” that causes Plaintiff to argue for the otherwise less
favorable interpretation of the lease. More importantly, I am
interpreting the lease in the same manner as (the evidence
showed) the parties had themselves interpreted it for 27
years, and in the same way that Bryan itself had interpreted
it until after the trial ended.

Among the numerous problems with Plaintiff ’s new
cause of action is that a person cannot have occupied a par-
ticular area notoriously, adversely or hostilely for the 21
years before trial if he just realized for the first time during
the trial itself that he had been so occupying the property. In
our case, all credible evidence demonstrated that Plaintiff ’s
possession of the land was permissive (and not hostile), and

held under the terms of a lease.
In short, Plaintiff Bryan did not meet its burden of prov-

ing, by clear evidence, that it held Defendant’s property by
adverse possession or prescriptive easement; therefore, it
would have been futile to have Plaintiff amend its complaint,
after trial, to assert such a claim.

V.
Issues on Appeal

In its “Concise Statement[] of Matters Complained of
on Appeal Pursuant to Pa.R.A.P. § 1925(b),” Plaintiff
Bryan set forth seven errors; the errors actually fall into
three categories.

In its first four assignments of error, Plaintiff claims that
this Court erred by rendering a verdict in favor of
Defendant. It is, of course, the province of the trial court in
a bench trial to weigh the conflicting testimony. Palladino v.
Palladino, 713 A.2d 676, 678 (Pa.Super. 1998). As set forth in
some detail above, in this case Plaintiff simply did not carry
its burden of proof, and there was ample evidence support-
ing a verdict for Defendant.

In its fifth assignment, Plaintiff states: “The trial court
committed error of law when it improperly admitted the
complete record, including but not limited to, pleadings and
trial briefs, of prior litigation involving the vacation of Water
Street, instead of limiting or solely taking note of the verdict,
judgment or holding therein.”

As noted above, the 1882 Water Street vacation proceed-
ings and its legal effect were addressed in the 1925 decision
and opinion of the Pennsylvania Supreme Court in City of
Pittsburgh v. Pittsburgh & West Virginia Railway Co., 128 A.
827 (Pa. 1925). Defendant offered into evidence at trial por-
tions of the paper books from the 1925 Supreme Court case,
including the reproduced record filed with the Supreme
Court and the briefs of the parties. Defendant’s Exhibit Nos.
63 & 64. Both were offered on the basis that they are publicly
available records of the type commonly considered by courts
in Pennsylvania, and that the Court could determine the
weight and significance to give to them. Trial Transcript,
September 18, 2008, at 510.

Plaintiff objected to the admission of Exhibit 64 – the
briefs from the 1925 proceedings – but did not object to
Exhibit 63. Id. at 509. According to Plaintiff, the briefs con-
stituted mere argument and were not relevant evidence to
the matter at hand. I overruled Plaintiff ’s objection; now,
Plaintiff attempts to attribute error to this Court’s ruling.
The argument fails for a variety of reasons.

Initially, these briefs were a very minor part of this
overall case. They were admitted to the extent that they
might aid the Court by providing some small background
through which I could understand Plaintiff ’s claim regard-
ing the meaning of the 1882 vacation decree. Therefore,
any error would not mandate reversal: the admission of
these documents did not prejudice Plaintiff in any manner.
See Kopytin v. Aschinger, 947 A.2d 739, 744 (Pa.Super.
2008)(holding: appellate court’s “standard of review in
assessing the trial court’s evidentiary rulings is extremely
narrow. Such decisions are referred to the court’s discre-
tion, and will not be disturbed absent both error and harm
or prejudice to the complaining party”). Secondly, there
was simply no “error” in this case: the briefs were filed in
the Pennsylvania Supreme Court and, thus, constitute
“public documents”; as such, this Court had “the right” to
admit the documents into evidence. Bykowski v. Chesed,
Co., 625 A.2d 1256, 1258n.1 (Pa.Super. 1993)(holding: a
“court has the right to take judicial notice of public docu-
ments”); see also Kopytin, 947 A.2d at 744. Finally, and
contrary to Plaintiff ’s current argument, the briefs were
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indeed relevant evidence in this case. Certainly, the briefs
recite averments made by the Pittsburgh & Lake Erie
Railroad Company – Plaintiff ’s predecessor-in-interest.
Moreover, these documents show that, in reliance upon the
1882 vacation decree, P&LE: had “occupied” Water Street;
had spent “large sums of money” on improving the former
Water Street; believed that it owned the former Water
Street property “in fee” and had possessed the land “con-
tinuously to the present time without interference or
protest on the part of…other persons.” P&LE Answer, at ¶
26. It would seem to be well within the discretion of the
trial court to review these materials.

In its sixth and seventh assignments, Plaintiff argues that
this Court erred in denying “Plaintiff ’s Post-Trial Motion to
Conform the Pleadings to the Evidence Proffered at time of
Trial,” and in concluding that even if the proposed amend-
ment had been granted, the non-jury verdict in favor of
Defendant would have remained the same. These matters
have been addressed above in Part IV of this Opinion.

For the foregoing reasons, this Court’s Non-Jury Verdict
of October 27, 2008 should be upheld and the final judgment
should be affirmed.

Date Filed: June 18, 2009

1 In 1882, a few years after the tracks were put in, Water
Street was vacated, and thus the abutting property owners to
the former Water Street, including Bryan’s and Pittsburgh
Terminal’s predecessors, became fee owners of that proper-
ty. This will be discussed in detail below.
2 In its court papers and in its testimony at trial, Plaintiff
Bryan sometimes refers to the leased parcel as “the pad,”
rather than the terminology “open concrete dock area,”
which is used in the leases. Plaintiff has acknowledged,
however, that they are one and the same. See Trial
Testimony of Thomas J. Bryan, given September 16, 2008,
at 78 & 84; Trial Testimony of Thomas J. Bryan, given
September 17, 2008, at 149-50; Plaintiff ’s Exhibit No. 34
(area depicted in blue is identified as the leased area, and
shows boundaries of P&LE spur line, 3rd Street,
Monongahela River wall, and the Pittsburgh Terminal
Properties Power Plant Building); see also Plaintiff
Bryan’s “Amended Complaint in Equity,” filed July 24,
2008 (hereinafter “Plaintiff ’s Amended Complaint”), at ¶¶
77 & 82. Because “open concrete dock area” is the actual
language used in the lease, I shall use that designation in
this Opinion.
3 As noted above, this 1926 deed permitted the construction
of a conveyor belt system over the railroad tracks from
Parcel 2 to Parcel 1. The 1926 deed explicitly states that “no
other crossings of any kind whatsoever” across the railroad
tracks are permitted. Joint Exhibit No. 12, p. 3.
4 Plaintiff also pursued its claim that it continued to enjoy
the right to moor its barges along Defendant’s river wall,
but Plaintiff claimed this right by virtue of the doctrines of
prescriptive easement and adverse possession. This river
wall claim is addressed below. Plaintiff is apparently no
longer claiming, as it had in its Amended Complaint, that it
continues to enjoy the right to store aggregate and materi-
al on the formerly leased parcel. “Plaintiff ’s Brief in
Support of Motion for Post-Trial Relief Pursuant to
Pa.R.C.P. 227.1” (hereinafter “Plaintiff ’s Post-Trial
Brief”), at 29.
5 See Defendant’s Exhibit 63: Supreme Court of Pennsylvania
Appellate Record in City of Pittsburgh v. Pittsburgh & W.Va.
Ry. Co., No. 55 March Term, 1925, (hereinafter “City of

Pittsburgh v. Pgh. & W.Va. Ry. Co., 1925 Appellate Record”),
at 310a (listing “South Pittsburgh Planning Mill Co.” as peti-
tioner in the 1882 action); Trial Testimony of Robert J.
Garvin, Esq., given September 17, 2008, at 278 (testifying: the
“deed dated March 1, 1871…[, f]rom W.J. Anderson to South
Pittsburgh Planning Mill Company…[is a] deed within the
Frank Bryan, Incorporated chain of title”); “City of
Pittsburgh v. Pgh. & W.Va. Ry. Co. 1925 Appellate Record,” at
310a (listing “Oliver Wire Co.” as petitioner in 1882 action);
Defendant’s Exhibit No. 59B, p. 1 (establishing that the lands
owned by the Oliver Wire Co. are within the Pittsburgh
Terminal Properties chain of title).
6 The 1925 City of Pittsburgh case concerned the same land
that was at issue in the 1882 vacation proceedings. However,
by 1919 (when the City of Pittsburgh case was first institut-
ed), the respective deeds had changed hands: the land that
used to be owned by the South Pittsburgh Planning Mill
Company was, in 1919, owned by the Pittsburgh & Lake Erie
Railroad Company; the land of the Oliver Wire Company
was, in 1919, owned by the Pittsburgh Terminal Warehouse
and Transfer Company. Trial Testimony of Robert J.
Garvin, Esq., given September 17, 2008, at 293; Defendant’s
Exhibit 59B. Obviously however, since we are still talking
about the same tracts of land, the Pittsburgh & Lake Erie
Railroad Company (like the South Pittsburgh Planning Mill
Company before it) is Plaintiff Bryan’s predecessor-in-
interest with respect to the property; the Pittsburgh
Terminal Warehouse and Transfer Company (like the Oliver
Wire Company) is Defendant Pittsburgh Terminal’s prede-
cessor-in-interest with respect to the property. Trial
Testimony of Robert J. Garvin, Esq., given September 17,
2008, at 293; Defendant’s Exhibit 59B. These facts are
undisputed.
7 The statute uses both phrases, “closed upon the ground”
and “closed on the ground,” apparently interchangeably.
8 The actual square footage was not an issue because, at the
time of trial, both parties agreed that the area under lease
was the entire “open concrete dock area” and agreed that the
boundaries of this leased area were the P&LE spur line,
Third Street, Monongahela River wall and the Pittsburgh
Terminal Properties Power Plant Building.

Citizens Bank of Pennsylvania v.
Pamela H. Jasiewicz

Judgments—Execution on Judgments—Fraudulent
Transfers—Pa. R.C.P. 3118—12 Pa. C.S.A. §5101 et seq.—
Pa. R.C.P. 2002

The Court sustained preliminary objections to the Motion
for Supplementary Relief in Aid of Execution, filed pursuant
to Pa. R.C.P. 3118, finding that in order to adjudicate claims
under the Uniform Fraudulent Transfer Act, a separate ple-
nary action under that act must be brought. The court also
noted that Plaintiff ’s assignee should file the new action in
its own name, pursuant to Pa. R.C.P. 2002.

(Lynn E. MacBeth)

Thomas V. Gebler, Jr. for Plaintiff.
Patrick K. Cavanaugh for Defendant.

No. GD 06-14319. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.
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MEMORANDUM IN SUPPORT OF ORDER

INTRODUCTION
Friedman, J., September 17, 2009—Defendant in the cap-

tioned action in confession of judgment has filed Preliminary
Objections to Plaintiff ’s Assignee’s Motion/Petition for
Supplementary Relief in Aid of Execution, which is gov-
erned by Pa. R.C.P. 3118. The basis for the objection is that
this ancillary summary proceeding is inappropriate and that
a separate plenary action under the Uniform Fraudulent
Transfer Act, 12 Pa. C.S.A. §5101 et seq. (“UFTA”), is the
only method by which to obtain the relief sought, a finding
by the Court that a transfer by Defendant of certain proceeds
of sale to herself and her husband, was fraudulent and that
those proceeds should therefore be made available for
attachment to satisfy the judgment in this matter. For the
reasons set forth herein, we conclude that the objections are
well-taken and must be sustained.

DISCUSSION
Plaintiff ’s Assignee argues that Defendant’s objection

puts form over substance. In particular, Assignee cites to a
Philadelphia Common Pleas case Continental Bank v.
Berman, 25 Phila. Co. Rptr. 80 (C.P. Phila. 1992), and a
Superior Court case, Patterson v. Hopkins, 247 Pa.Super.
163, 371 A.2d 1378 (1977). In both those cases, the issue was
viewed as one of form versus substance, with substance sup-
posedly winning, although the better statement would be
that form lost.

Defendant relies primarily on Greater Valley Terminal
Corp. v. Goodman, 415 Pa. 1, 202 A.2d 89 (1964). There, the
Pennsylvania Supreme Court considered a case virtually on
all fours with the instant matter and held that the summa-
ry proceedings permitted by Rule 3118 were merely
intended to maintain the status quo as to property that was
unquestionably owned by a judgment debtor. The Supreme
Court held that Rule 3118 is not the way to finally adjudi-
cate claims under the UFTA that property titled in others,
such as property held by the entireties, should be re-titled
in the debtor.1

The Supreme Court noted that proceedings to void a
fraudulent transfer are an attempt to change the status quo,
and “of necessity involve adjudication of title,” with the
possibility that the title to the transferee will be voided and
revested in the judgment debtor and thereby made avail-
able for execution by the judgment creditor. Therefore,
despite the fact that in Greater Valley there had already
been an evidentiary hearing below under Rule 3118, the
Supreme Court reversed the trial court, holding that,
absent waiver by the debtor, a full plenary proceeding must
occur via a new action raising a claim to adjudicate title.
The judgment creditor was then permitted to institute an
appropriate action.

The current version of Rule 3118 is virtually identical to
that considered by the Supreme Court and continues to be
directed at maintaining the status quo. Therefore, Greater
Valley is the case that must be followed.2 The Defendant’s
Preliminary Objections to the Motion/Petition of Plaintiff ’s
Assignee are sustained, without prejudice to the Assignee’s
right to file a new action under the UFTA. See Order filed
herewith.

We also note that Assignee should file the new action in
its own name. See Pa. R.C.P. 2002. See also our
Memorandum in Support of Order filed at GD 07-24839,
Huntington National Bank v. Apple, GD 07-24839 (C.P.
Allegh. Co. January 29, 2009).

The Assignee’s Motion for Leave to Amend the
Motion/Petition to join a non-debtor, Defendant’s husband,
as a respondent is moot.

BY THE COURT:
/s/Friedman, J.

Dated: September 17, 2009

ORDER OF COURT
AND NOW, to-wit, this 17th day of September, 2009, the

Defendant’s Preliminary Objections to Plaintiff ’s Assignee’s
“Motion for Supplementary Relief in Aid of Execution” are
hereby SUSTAINED without prejudice to the Assignee’s
right to bring a new action (at a new docket number) under
the Uniform Fraudulent Transfer Act.

BY THE COURT:
/s/Friedman, J.

1 The Supreme Court’s opinion is extremely interesting and
exhaustive and well worth reading or re-reading. Our brief
summary here cannot begin to do it justice.
2 We respectfully disagree with the understanding of Greater
Valley set forth in Continental Bank.

Commonwealth of Pennsylvania v.
Bridget Mitchell

Simple Assault—Sufficiency of the Evidence

1. Defendant appealed conviction for simple assault
alleging insufficient evidence.

2. The Court found sufficient evidence to support convic-
tion for simple assault where the Commonwealth presented
testimony that the Defendant chased the victim with a 12-
inch butcher knife screaming, “I’m going to kill you.”

(Robert A. Crisanti)

Kevin Allen Chernosky for the Commonwealth.
Thomas Matthew Dugan III for defendant.

No. CC-2008-4144. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., May 28, 2009—The Defendant was charged

with one (1) count of Simple Assault.1 On October 14, 2008,
the Defendant proceeded to a bench trial, and was found
guilty as charged. On December 10, 2008, after receiving
and reviewing a pre-sentence report, the Defendant was sen-
tenced to 9 months probation.

A timely Notice of Appeal was filed on January 5, 2009.
On May 26, 2009 a Statement of Errors Complained of on
Appeal was filed, arguing that the evidence was insufficient
to support the conviction, and that the Court made an error
in not finding that the Defendant acted in self-defense.

The evidence introduced at trial showed that the
Defendant lived in Apartment 803 of a high-rise building
located at 1014 Sheffield Street in the City of Pittsburgh. On
two separate occasions, the City of Pittsburgh Housing
Authority who managed the building received complaints of
flooding inside the building as a result of water from the
Defendant’s apartment. It had been found that the
Defendant would clog the drains to her tub and sinks while
letting the water run causing water to overflow.

On February 7, 2008, another complaint of water coming
from the Defendant’s unit was received by building man-
agement. On that date, Dana Morehead, the Housing
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Authority’s site manager and another employee went to
investigate. When they arrived at the Defendant’s apart-
ment, they saw water rushing from underneath the door.
Ms. Morehead and her assistant knocked and banged on the
door, shouting, “it’s housing”(T.T. 23, 24, 25). When there
was no response, Ms. Moorehead entered, using her key,
and saw water dripping to the floor from clogged sinks and
the tub. Ms. Morehead also saw the Defendant sitting in a
chair and eating something.

Ms. Morehead told the Defendant that she would need to
shut off the water. In response, the Defendant shouted that
she was going to kill Ms. Morehead. With a 12-inch butcher
knife in hand, the Defendant came at Ms. Morehead and the
other employee. The Defendant then chased them down the
hall. Ms. Morehead testified that she was terrified by the
Defendant’s actions.

As to Defendant’s argument about the sufficiency of the
Commonwealth’s evidence:

A claim challenging the sufficiency of the evi-
dence is a question of law. Evidence will be
deemed sufficient to support the verdict when it
establishes each material element of the crime
charged and the commission thereof by the
accused, beyond a reasonable doubt…. When
reviewing a sufficiency claim the court is
required to view the evidence in the light most
favorable to the verdict winner giving the pros-
ecution the benefit of all reasonable inferences
to be drawn from the evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa.Super. 2003)
quoting Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa.
2000) (citations omitted)

As is obvious from the summary provided above, the
Commonwealth introduced more than sufficient evidence at
trial to support Defendant’s conviction. The Defendant put
Ms. Morehead in fear of imminent serious bodily injury
when the Defendant chased Ms. Morehead with a butcher
knife yelling that she was going to kill Ms. Morehead. The
defense’s argument to the contrary is simply ludicrous.

As to the Defendant’s second argument:

The use of force upon or toward another person is
justifiable when the actor believes that such force
is immediately necessary for the purpose of pro-
tecting himself against the use of unlawful force by
such other person on the present occasion.

18 Pa.C.S. § 505(a)

“The issues of whether a defendant acts out of an honest,
bona fide belief and whether such belief was reasonable are
questions properly resolved by the finder of fact.”
Commonwealth v. Hill, 629 A.2d 949 (Pa.Super. 1993) appeal
denied 645 A.2d 1313 (Pa. 1994) In this case, the Court does
not believe that the Defendant acted out of an honest and
bona fide belief. The Defendant was never placed in danger
either by Ms. Morehead or anyone else at the scene. The
Court finds the testimony of the Defendant wholly unbeliev-
able. Therefore, the Court did not err in finding the
Defendant guilty.

For all of the above reasons, the Judgment of Sentence in
this matter must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: May 28, 2009

1 18 Pa.C.S.A. §2701(a)(3)

Commonwealth of Pennsylvania v.
Benjamin Mayhew

Suppression of Evidence—Vehicular Stop Without
Reasonable Suspicion of a Motor Vehicle Code Violation

1. The Defendant filed a suppression motion challenging
the acquisition of evidence secured as a result of a stop of his
motor vehicle.

2. The police did not have reasonable suspicion to stop the
Defendant’s vehicle where the only evidence of a violation of
the motor vehicle code is a momentary crossing of the fog
line and traveling through a parking lot to avoid a police
roadblock.

(Robert A. Crisanti)

David Belczyk for the Commonwealth.
Michael E. Moser for Defendant.

No. CC-2008-11540. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Williams, J., May 29, 2009—On May 20, 2009, an eviden-

tiary hearing was held on the Defendant’s motion to sup-
press. The Defendant claims his vehicle, which he was driv-
ing, was stopped without reasonable suspicion. Such a stop,
according to the Defendant violated his rights against an
unreasonable search and seizure under the 4th Amendment
to the United States Constitution and Article I, Section 8 of
the Pennsylvania Constitution.1 The remedy the Defendant
seeks is the exclusion of all evidence resulting from the traf-
fic stop from the evidentiary arsenal of the government’s
prosecution of him for driving after imbibing alcohol in vio-
lation of 75 Pa.C.S. § 3802(a)(1) and 75 Pa.C.S. § 3802(c). For
the reasons that follow, the defendant’s request for suppres-
sion will be granted.

In 2004, our Legislature adopted changes to Section 6308
of the Vehicle Code. The change impacted the amount of jus-
tification a police officer needs to stop a citizen who is driv-
ing an automobile. Prior to 2004, a police officer needed
probable cause. Commonwealth v. Gleason, 785 A.2d 983,
989 (Pa. 2001). Since February 1, 2004, a police officer needs
only reasonable suspicion that a motor vehicle code violation
has happened in order to stop a car. Commonwealth v.
Chase, 960 A.2d 108, 112 (Pa. 2008). The statute that brought
about that change is 75 Section 6308. Subsection (b) is the
pertinent provision and it provides as follows:

Whenever a police officer is engaged in a sys-
tematic program of checking vehicles or drivers
or has reasonable suspicion that a violation of
this title is occurring or has occurred, he may
stop a vehicle, upon request or signal, for the
purpose of checking the vehicle’s registration,
proof of financial responsibility, vehicle identi-
fication number or engine number or the dri-
ver’s license, or to secure such other informa-
tion as the officer may reasonably believe to be
necessary to enforce the provisions of this title.

75 Pa.C.S. § 6308(b)(2006). The constitutional viability of this
legislative change was challenged in Chase, supra, and our
Supreme Court said:

“the legislature constitutionally determined
that the reasonable suspicion standard ade-
quately balances citizens’ privacy in a vehicle
and law enforcement’s ability to briefly investi-
gate an alleged violation of the Vehicle Code.”
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Id., at 120. Thus, the state Supreme Court concluded, that
§6308(b) was immune from attack under the Fourth
Amendment to the United States Constitution and under
Article 1, Section 8 of the Pennsylvania Constitution.

“To establish ‘reasonable suspicion’…the officer must
articulate observations which, in conjunction with reason-
able inferences derived from these observations, led him to
reasonably conclude, in light of his experience, that criminal
activity was afoot and the person stopped was involved in
that activity.” Commonwealth v. Little, 903 A.2d 1269, 1272
(Pa.Super. 2006). In making this assessment, the totality of
the circumstances must be considered. In the Interest of
D.M., 781 A.2d 1161, 1163 (Pa. 2001).

At the suppression hearing, the government presented one
witness, Officer Shener Ulke. His testimony allows the Court
to make the following findings of fact. In the early morning of
June 15, 2008, Mayhew was traveling on Fifth Avenue in
Coraopolis, Pennsylvania. The local police had set-up a DUI
roadblock ahead of where Mayhew was driving. Ulke was
working the DUI roadblock. He saw a vehicle, later identified
as being driven by Mayhew, cut through a parking lot and
travel in a direction away from the roadblock. Ulke’s suspi-
cion was raised even though no motor vehicle code violation
was observed. Ulke decided to follow Mayhew.

Officer Ulke followed the vehicle for several minutes.
The road was curvy. The fog was heavy. The night was late.
Mayhew’s vehicle never exceeded the speed limit. He appro-
priately passed through two traffic lights and made a proper
lane change while using his turn signal. Ulke felt the vehicle
was favoring the fog line and saw it cross the fog line on one
occasion for a moment. A traffic stop was conducted.2

The Commonwealth believes reasonable suspicion was
present. Their argument is predicated upon the favoring of
the fog line, the momentary cross of that line and the vehicle
not proceeding towards the roadblock. These facts, in the
government’s eyes, justify the holding in Commonwealth v.
Angel, 946 A.2d 115 (Pa.Super. 2008) to apply.3 In Angel, the
court found reasonable suspicion was present after a
Pennsylvania state police officer saw a vehicle cross the fog
line twice and make a lane change without use of his turn
signal. Id., at 117. These observations all happened within a
half-mile of following Angel’s car.

Based upon the court’s recitation of the present facts,
Angel becomes distinguishable. We have a momentary cross-
ing of the fog line whereas in Angel there were two trans-
gressions. We have other manifestations of good driving
behavior whereas in Angel there was a lane change without
use of one’s turn signal. We have the police officer following
Mayhew for several minutes whereas in Angel the critical
observations took place within a very short period of time.
The present facts do not command that Angel applies.

From the facts found herein, the Court rules the officer
did not have reasonable suspicion to stop Mr. Mayhew’s
vehicle on June 15, 2008. An order consistent with this opin-
ion will be issued.

BY THE COURT:
/s/Williams, J.

1 Defendant also alleges that the stop violated his due
process rights under the 14th Amendment to the United
States Constitution.
2 The court’s factual findings are greatly influenced by the
Court’s view of the videotape from the police car mounted
camera.
3 The stop of Angel’s vehicle took place after February 1,
2004 and thus the version of 75 Section 6308 requiring rea-
sonable suspicion was applicable.

Commonwealth of Pennsylvania v.
David R. Baldwin

Concise Statement of Matters Raised on Appeal—Waiver of
Issues on Appeal Due to Vagueness of Concise Statement

1. Defendant filed pro se appeal from the denial of a
P.C.R.A. Petition after appointed counsel withdrew from the
case after filing a no-merit letter.

2. Counsel appointed for purposes of the appeal found
there to be no meritorious issues and filed a Concise
Statement raising those issues taken verbatim from the
Defendant’s correspondence.

3. When the Concise Statement alleges putative errors
which are nothing more than gibberish, no meaningful
appellate review can be undertaken.

(Robert A. Crisanti)

Matthew John Wholey for the Commonwealth.
Alan R. Patterson, III for Defendant.

No. CC-2006-6749 and CC-2007-2007. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Cashman, J., June 3, 2009—On January 29, 2008, the

appellant, Daniel Baldwin, (hereinafter referred to as
“Baldwin”), plead guilty to three counts of robbery which
were filed against him in two separate criminal complaints.
Pursuant to a plea agreement, Baldwin was sentenced to a
period of incarceration of not less than five nor more than
ten years, to be followed by a period of probation of three
years at the first case and a concurrent period of probation
of three years at his second case. Baldwin was advised of his
post-sentencing rights and indicated that he had no ques-
tions concerning those rights. Baldwin also indicated that he
was satisfied with the representation that he had received
from his private counsel on one case and the Public
Defender’s Office on his other case.

No post-sentencing motions were filed nor was a direct
appeal filed to the Superior Court from the imposition of
sentence. Baldwin did, however, file a document entitled
writ of habeas corpus ad subjiciendum and on August 13,
2008, this Court appointed counsel for him to represent him
in connection with this document which was treated as his
first petition for post-conviction relief. After reviewing that
document and the record in the instant case, his appointed
counsel filed a no merit letter pursuant to Commonwealth v.
Turner, 544 A.2d 927 (1988); and Commonwealth v. Finley,
550 A.2d 213 (1988), indicating that there were no meritori-
ous issues being raised in this proceeding. Baldwin’s coun-
sel also filed a brief in support of his no merit letter and
requested that he be allowed to withdraw as counsel, which
was granted.

After reviewing Baldwin’s PCRA counsel’s brief in sup-
port of his no merit letter, this Court agreed that there were
no meritorious issues to be raised in this particular proceed-
ing and dismissed that petition on December 1, 2008.
Baldwin filed a pro se appeal on December 22, 2008, and his
current appellate counsel was appointed on March 26, 2009
and directed pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b) to file a concise statement of matters
complained of on appeal. In complying with that directive,
Baldwin’s current appellate counsel has indicated that he too
has reviewed the record in this matter and could find no
meritorious issues that could be advanced on appeal and has
set forth those issues which Baldwin has asked him to raise
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in this appeal. In his concise statement of matters com-
plained of on appeal, Baldwin’s appellate counsel has set
forth the issues Baldwin wishes to raise as taken verbatim
from correspondence that he received from Baldwin and
those issues are as follows:

1. Did the lower court erred in not granting a
Habeas Corpus Hearing or some sort of relief or
resolution as we given to Tartleson Vs Mercer,
as it would be inequitable to allow Mr. Tartleson
relief and not the appellant?

2. Did the lower court erred in finding the
issues raised in the State Writ of Habeas Corpus
frivolous or without “Merit Letter”?

3. Was all prior counsel was constitutionally
ineffective for no raising the issues raised by
the applicant?

4. Did the lower court violate the petitioners
first amendment right to his religious belief for
it’s failure to settle the dispute between the
appellant and appellee’s under the oath to his
God and in accordance to the Holy Bible?

5. Was the appellant denied due process funda-
mental fairness, denial to access to open court
and the Writ of Habeas Corpus U.S. const. Art I.
Section 14., then the courts order and opinion is
in conflict with Pa. 42. PA personal const., right
the PA. Constitution Since 1968, never gave the
Judiciary or the court of Common Pleas the
right to convene criminal trial for a suspect
alleged vindication of the criminal code the
arrest tied conviction and incarceration were
and in violation of both PA/U.S. no saving
clause.

On July 25, 2007, Pennsylvania Rule of Appellate
Procedure 1925(b) was amended to require greater speci-
ficity in articulating issues that could be raised on appeal.
The amended rule provides a section which outlines the
requirements for identifying those meritorious issues so as
to preserve them for appellate review. Pennsylvania Rule of
Appellate Procedure 1925(b)(4) sets forth the requirements
for preserving appellate issues for review as follows:

(4) Requirements; waiver.

(i) The Statement shall set forth only those rul-
ings or errors that the appellant intends to
challenge.

(ii) The Statement shall concisely identify each
ruling or error that the appellant intends to
challenge with sufficient detail to identify all
pertinent issues for the judge. The judge shall
not require the citation to authorities; however,
appellant may choose to include pertinent
authorities in the Statement.

(iii) The judge shall not require appellant or
appellee to file a brief, memorandum of law, or
response as part of or in conjunction with the
Statement.

(iv) The Statement should not be redundant or
provide lengthy explanations as to any error.
Where non-redundant, non-frivolous issues are
set forth in an appropriately concise manner,
the number of errors raised will not alone be
grounds for finding waiver.

(v) Each error identified in the Statement will
be deemed to include every subsidiary issue
contained therein which was raised in the trial
court; this provision does not in any way limit
the obligation of a criminal appellant to delin-
eate clearly the scope of claimed constitutional
errors on appeal.

(vi) If the appellant in a civil case cannot readi-
ly discern the basis for the judge’s decision, the
appellant shall preface the Statement with an
explanation as to why the Statement has identi-
fied the errors in only general terms. In such a
case, the generality of the Statement will not be
grounds for finding waiver.

(vii) Issues not included in the Statement and/or
not raised in accordance with the provisions of
this paragraph (b)(4) are waived.

The comment to this particular Rule also underscores the
necessity for specificity in identifying issues for appeal since
without clearly framing the issues the appellant seeks to
have reviewed, the Trial Court is left without the ability to
conduct a meaningful review of the record and file an intel-
ligent opinion in response to those claims of error.

Paragraph (b)(4) This paragraph sets forth the
parameters for the Statement and explains what
constitutes waiver. It should help counsel to
comply with the concise-yet-sufficiently-
detailed requirement and avoid waiver under
either Lineberger v. Wyeth, 894 A.2d 141, 148-49
(Pa.Super. 2006) or Kanter v. Epstein, 866 A.2d
394, 400-03 (Pa.Super. 2004), allowance of
appeal denied, 584 Pa. 678, 880 A.2d 1239
(2005), cert. denied sub nom. Spector Gadon &
Rosen, P.C. v. Kanter, 546 U.S. 1092 (2006). The
paragraph explains that the Statement should
be sufficiently specific to allow the judge to
draft the opinion required under 1925(a), and it
provides that the number of issues alone will
not constitute waiver—so long as the issues set
forth are non-redundant and non-frivolous. It
allows appellants to rely on the fact that sub-
sidiary issues will be deemed included if the
overarching issue is identified and if all of the
issues have been properly preserved in the trial
court. This provision has been taken from the
United States Supreme Court rules. See Sup. Ct.
R. 14(1). This paragraph does not in any way
excuse the responsibility of an appellant who is
raising claims of constitutional error to raise
those claims with the requisite degree of speci-
ficity. This paragraph also allows—but does not
require—an appellant to state the authority
upon which the appellant challenges the ruling
in question, but it expressly recognizes that a
Statement is not a brief and that an appellant
shall not file a brief with the Statement. This
paragraph also recognizes that there may be
times that a civil appellant cannot be specific in
the Statement because of the non-specificity of
the ruling complained of on appeal. In such
instances, civil appellants may seek leave to file
a supplemental Statement to clarify their posi-
tion in response to the judge’s more specific
Rule 1925(a) opinion…

Paragraph (c)(4) This paragraph clarifies the
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special expectations and duties of a criminal
lawyer. Even lawyers seeking to withdraw pur-
suant to the procedures set forth in Anders v.
California, 386 U.S. 738 (1967) and
Commonwealth v. McClendon, 495 Pa. 467, 434
A.2d 1185 (1981) are obligated to comply with
all rules, including the filing of a Statement. See
Commonwealth v. Myers, 897 A.2d 493, 494-96
(Pa.Super. 2006); Commonwealth v. Ladamus,
896 A.2d 592, 594 (Pa.Super. 2006). However,
because a lawyer will not file an Anders/
McClendon brief without concluding that there
are no non-frivolous issues to raise on appeal,
this amendment allows a lawyer to file, in lieu
of a Statement, a representation that no errors
have been raised because the lawyer is (or
intends to be) seeking to withdraw under
Anders/McClendon. At that point, the appellate
court will reverse or remand for a supplemental
Statement and/or opinion if it finds potentially
non-frivolous issues during its constitutionally
required review of the record.

Subdivision (d) was formerly (c). The text has
not been revised, except to update the reference
to Pa.R.A.P. 1112(c).

The 2007 amendments attempt to address the
concerns of the bar raised by cases in which
courts found waiver: (a) because the Statement
was too vague; or (b) because the Statement was
so repetitive and voluminous that it did not
enable the judge to focus on the issues likely to
be raised on appeal. See, e.g., Lineberger v.
Wyeth, 894 A.2d 141, 148-49 (Pa.Super. 2006);
Kanter v. Epstein, 866 A.2d 394, 400-03
(Pa.Super. 2004), allowance of appeal denied,
584 Pa. 678, 880 A.2d 1239 (2005), cert. denied
sub nom. Spector Gadon & Rosen, P.C. v.
Kanter, 546 U.S. 1092 (2006). Courts have also
cautioned, however, “against being too quick to
find waiver, claiming that Rule 1925(b) state-
ments are either too vague or not specific
enough.” Astorino v. New Jersey Transit Corp.,
912 A.2d 308, 309 (Pa.Super. 2006).

While conciseness and vagueness are very case-
specific inquiries, certain observations may be
helpful. First, the Statement is only the first
step in framing the issues to be raised on
appeal, and the requirements of Pa.R.A.P. 2116
are even more stringent. Thus, the Statement
should be viewed as an initial winnowing.
Second, when appellate courts have been criti-
cal of sparse or vague Statements, they have not
criticized the number of issues raised but the
paucity of useful information contained in the
Statement. Neither the number of issues raised
nor the length of the Statement alone is enough
to find that a Statement is vague or non-concise
enough to constitute waiver. See Astorino v. New
Jersey Transit Corp., 912 A.2d 308, 309
(Pa.Super. 2006). The more carefully the appel-
lant frames the Statement, the more likely it
will be that the judge will be able to articulate
the rationale underlying the decision and pro-
vide a basis for counsel to determine the advis-
ability of appealing that issue. Thus, counsel
should begin the winnowing process when

preparing the Statement and should articulate
specific rulings with which the appellant takes
issue and why. Nothing in the rule requires an
appellant to articulate the arguments within a
Statement. It is enough for an appellant—except
where constitutional error must be raised with
greater specificity—to have identified the rul-
ings and issues that comprise the putative trial
court errors.

To say that Baldwin has failed to comply with this direc-
tive would only be to state the obvious. The alleged or puta-
tive errors supposedly committed by this Court are nothing
more than gibberish and, accordingly, no meaningful appel-
late review1 of those issues can be undertaken.
Commonwealth v. Steele, 961 A.2d 786 (Pa. 2008).

Cashman, J.
Dated: June 3, 2009

1 To the extent that any review could have been made of
these putative claims of error, this Court believes that the
brief filed in support of the Turner/Finley letter by
Baldwin’s appointed counsel, addresses these errors as best
as possible considering the lack of clarity at setting forth his
claims of error.

Commonwealth of Pennsylvania v.
Tequilla Fields a/k/a Tequilla Newsome

Claim of Ineffective Assistance of Counsel

1. Defendant was convicted of second degree murder and
arson for setting grandmother’s dog on fire. The dog ran into
the home and set house on fire killing two children.
Defendant and son lived with grandmother despite son’s
allergy to the dog. Grandmother refused to give dog away.

2. Defendant raised claim of ineffective assistance of
counsel for failure of counsel to raise defense of justification
in setting dog on fire to protect son’s health. Court found that
justification was not applicable to fact situation and rejected
claim of ineffective assistance of counsel.

(William F. Barker)

Michael W. Streily for the Commonwealth.
Defendant pro se.

No. CC200503061 and 200505726. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., June 9, 2009—The Defendant, Tequilla

Fields a/k/a Tequilla Newsome, was charged with Criminal
Homicide (2 counts), 18 Pa.C.S.A. §2501, Arson—
Endangering Persons (2 counts), 18 Pa.C.S.A. §3301(A),
Arson—Endangering Property, 18 Pa.C.S.A. §3301(C),
Causing a Catastrophe, 18 Pa.C.S.A. §3302, Cruelty to
Animals: Killing, Maiming or Poisoning, 18 Pa.C.S.A. §5511,
and Criminal Conspiracy, 18 Pa.C.S.A. §903. After the Court
denied the Defendant’s Motion to Suppress and granted the
Co-Defendant’s Motion to Sever, the Defendant proceeded
to a trial by jury on October 17, 2005. At the conclusion of
the trial on October 19, 2005, the Defendant was found
guilty of Murder in the Second Degree and all other counts.
On the same day, the Court sentenced the Defendant to life
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imprisonment.
A direct appeal was filed. In a Memorandum Opinion

dated January 22, 2007, the Superior Court affirmed the
judgment of sentence and the convictions for Murder in the
Second Degree, Arson—Endangering Persons, Arson—
Endangering Property, and Criminal Conspiracy. The con-
victions for Causing a Catastrophe and Cruelty to Animals
were overturned.

A Petition for Allowance of Appeal to the Supreme Court
was denied on June 26, 2007.

On May 10, 2008, the Defendant filed a pro se Petition
under the Post-Conviction Relief Act. In said Petition, the
Defendant specifically refused the appointment of counsel,
stating that she desired to represent herself. At a Grazier
hearing on September 12, 2008, the Court held an on-the-
record colloquy and granted the Defendant’s request to rep-
resent herself. The Defendant then filed a Petition, to which
the Commonwealth filed an Answer. After review of the
Petition, Answer, and the court record, the Petition was dis-
missed without a hearing on March 26, 2009.

The facts of this case, as set forth in our previous Opinion
and adopted by the Superior Court in its opinion, can briefly
be summarized as follows:

Detective J.R. Smith, of the City of Pittsburgh Police
Department, testified that he and his partner, Detective
Timothy Rush, were assigned to the “cold case” homicide
squad in 2004. They were assigned to reinvestigate seven
old unsolved homicide cases, including the within case,
which involved the death of two young children in a house
fire in the early morning hours of July 11, 1990. After
reviewing the old files from 1990, the detectives contacted
the Defendant’s Mother, Sharon Fields, on February 8,
2005, who put them in contact with the Defendant. The
Defendant was very happy that the case was being
reopened and she offered her assistance in finding the
“killers of her babies.”

After doing additional investigation and other inter-
views, the detectives contacted the Defendant again on
February 15, 2005. They requested that she provide them
with photographs and accompany them to their office for an
interview. The Defendant was advised of her constitutional
rights and the detectives began to question her. The
Defendant stated that she and her children were living on
the north side of the City of Pittsburgh with her grandmoth-
er (Minnie Bivins), who had a dog named Fay Lou. The
Defendant’s son, Montelle, was allergic to the dog, but her
grandmother would not agree to get rid of the dog. So, she
and a friend, Lachan Russell (the Co-Defendant), who was
dating her brother, plotted how to get rid of the dog.
Initially, they took the dog to a convenience store downtown,
but he found his way home. Then, they decided that they
would douse the dog with kerosene and set the dog on fire
until it died.

Late in the evening on July 10, 1990, the Defendant and
the Co-Defendant took a bus to the home of the Defendant’s
mother, who resided in the Hill District section of the city.
They picked up the Defendant’s two young children and
took another bus to the home of the Defendant’s grandmoth-
er, arriving after midnight. While on the bus, the two
Defendants decided to carry out their plan that evening.
When they arrived at the home of the Defendant’s grand-
mother, the front door was locked and they had to pound on
the door to awaken Ms. Bivins. While the Defendant was
pounding on the door, the Co-Defendant poured kerosene on
the dog, who was tied up on a leash on the front porch. Ms.
Bivins opened the door and they went into the house. The
Defendant bathed the children and put them to bed—
Montelle in a bedroom on the second floor and Charita with

Ms. Bivins. As the two Defendants left the residence pur-
portedly to go to the store, they set the dog on fire. Both
Defendants ran toward “the city steps.” The dog tried to fol-
low them, but he was tethered on the porch. Very quickly,
the entire house was engulfed in flames. The two
Defendants returned to the house, where they spoke with
Ms. Bivins, who was standing outside. They attempted to
rescue the children, but were unable to do so. The
Defendant’s brother, Andre, jumped out a third story win-
dow. Once the emergency and fire vehicles arrived, the
Defendants met and they made a “street pact” never to tell
anyone how the fire started.

In her PCRA Petition, the Defendant claims that trial
counsel was ineffective for failing to raise the defense of jus-
tification and for failing to raise an evidentiary issue. Our
Supreme Court, in Commonwealth v. Kimball, 724 A.2d 326,
333 (Pa. 1999), set forth the standard to be used in assessing
a claim of ineffective assistance of counsel in the context of
a PCRA Petition as follows:

The petitioner must still show, by a preponder-
ance of the evidence, ineffective assistance of
counsel which, in the circumstances of the par-
ticular case, so undermined the truth-determin-
ing process that no reasonable adjudication of
guilt or innocence could have taken place. This
requires the petitioner to show: (1) that the
claim is of arguable merit; (2) that counsel had
no reasonable strategic basis for his or her
action or inaction; and (3) that, but for the
errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceeding would have been different.

If Petitioner fails to meet one of the three prongs of the test,
he has not overcome the presumption of effectiveness of
counsel and an evidentiary hearing is not required. Id.

First, the Defendant claims that trial counsel was ineffec-
tive in failing to raise the defense of justification.
Specifically, the Defendant claims that she was justified in
her actions because she was protecting her son, Montelle,
who suffered from asthma and was allergic to her grand-
mother’s dog. While the Court understands that the
Defendant wished to prevent her son from having an allergic
reaction to her grandmother’s dog, setting the dog on fire, in
the middle of the night, on the front porch of her grandmoth-
er’s residence, in which four people (including her two
young children) were sleeping, was not an appropriate way
to do so. In fact, the Defendant would not have been justified
in harming the dog in any manner to protect her son from an
asthma attack; rather, the Defendant should have protected
her son by moving him from her grandmother’s residence to
a residence in which a dog was not present. As such, the
Court does not find any ineffectiveness of counsel in failing
to raise this defense.

The Defendant’s second allegation is that trial counsel
was ineffective in failing to raise a claim that the
Commonwealth did not prove the chain of custody of certain
evidence. At trial, Mary Kay Perrott, a police investigator,
testified that she collected samples at the scene and removed
several items, including the dog. She transported the sam-
ples to the Allegheny County Crime Lab for analysis. Joseph
Abati, a chemist at the Crime Lab, listed the items of evi-
dence that he received and from whom they were received.
This testimony was more than adequate to demonstrate the
chain of custody of the evidence taken from the scene and
analyzed at the Crime Lab. Therefore, the Court finds that
trial counsel was not ineffective in failing to raise this issue. 
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For the foregoing reasons, the Court finds that the
Defendant’s PCRA Petition was properly dismissed without
a hearing.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
Jerome Washington

Verdict—Appeal—Sufficiency of the Evidence—Cross-
Examination—Sentence

1. Following a three-day jury trial for defendant and his
co-defendant, defendant was found guilty of all charges filed
against him and was sentenced. Defendant filed timely Post-
Sentence Motions which were denied and then filed a timely
Notice of appeal. Defendant raised three (3) main issues
which the court addressed.

2. The verdict was not contrary to the weight of the evi-
dence, nor was the Commonwealth’s evidence of such low
quality, tenuous, vague and uncertain as to make the verdicts
of guilty pure conjecture. The jury, as the finder of fact,
weighed all the testimony and credibility of the witnesses
and evidence. The weight of the evidence is exclusively for
the finder of fact who is free to believe all, part, or none of
the evidence and to determine the credibility of the witness-
es. The appellate court is not permitted to substitute its judg-
ment for that of the fact-finder and will not reverse the judg-
ment of sentence unless the verdict is so contrary to the
evidence as to shock the court’s conscience.

3. The court did not err in allowing the Commonwealth,
over objection, to cross-examine the defendant on issues that
were outside the scope of direct examination. The court did
not err by allowing the District Attorney to ask questions
regarding one of the victims and the defendant’s interaction
with her since the direct examination was for the limited
purpose of the defendant’s mental state with regard to sex
acts between him and the second victim. Upon direct exam-
ination, defendant opened the door to the issue of consensu-
al sex with the other victim.

4. The sentence imposed was not manifestly excessive,
unreasonable or an abuse of discretion insofar as the total
confinement imposed and the sentence was consistent with
the protection of the public, the gravity of the offense, and
the rehabilitative needs of the defendant. An abuse of discre-
tion may not be found merely because an appellate court
might have reached a different conclusion, but requires a
result of manifest unreasonableness, or partiality, prejudice,
bias, or ill-will, or such lack of support so as to be clearly
erroneous.

(William R. Friedman)

Jennifer DiGiovanni for the Commonwealth.
Carrie L. Allman for Defendant.

No. CC 200612114. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., June 30, 2009—Defendant was charged at

CC200612114 with Rape (18 Pa.C.S.A. §3121); Criminal
Conspiracy (18 Pa.C.S.A. §903); Involuntary Deviate Sexual
Intercourse (18 Pa.C.S.A. §3123); Robbery (18 Pa.C.S.A.

§3701); two counts of Unlawful Restraint (18 Pa.C.S.A.
§2902); two counts of Terroristic Threats (18 Pa.C.S.A.
§2706); and two counts of Recklessly Endangering Another
Person (18 Pa.C.S.A. §2705). The matter proceeded to a
three-day Jury Trial before this Court on July 29, 2008, for
both defendant and his co-defendant, Jamie Chaffin.1 On
July 31, 2008, defendant was found guilty of all charges.

On October 30, 2008, Mr. Washington was sentenced as
follows: Count 1 (Rape) 84 months to 20 years; Count 2
(Criminal Conspiracy) 72 months to 20 years; Count 3(IDSI)
84 months to 20 years; Count 4 (Robbery) 84 months to 20
years; Count 5 (Unlawful Restraint) 12-60 months; Count 6
(Unlawful Restraint) 12-60 months; Count 7 (Terroristic
Threats) 12-60 months; Count 8 (Terroristic Threats) 12-60
months; and Counts 9 and 10 (REAP) – No Further Penalty.
All sentences were to run consecutively. Defendant filed
timely Post-Sentence Motions on November 5, 2008, which
were denied on January 29, 2009. A timely Notice of Appeal
was filed March 2, 2009.2

In his Statement of Matters Complained of on Appeal,
defendant raises three (3) main issues.

a. The verdict rendered was contrary to the
weight of the evidence where the
Commonwealth’s evidence was of such low
quality, tenuous, vague and uncertain as to
make the verdicts of guilty pure conjecture.

The jury, as the finder of fact, weighed all the testimo-
ny and credibility of the witnesses and evidence presented
at trial and found the defendant guilty of several charges
and not guilty of others. “The finder of fact can believe all,
part, or none of the testimony presented.” Commonwealth
v. Jensch, 322 Pa.Super. 304 (1983). “The weight of the evi-
dence is exclusively for the finder of fact who is free to
believe all, part, or none of the evidence and to determine
the credibility of the witnesses.” Commonwealth v. Small,
741 A.2d 666, 672 (Pa. 1999). When reviewing a claim that
a verdict is against the weight of the evidence, an appellate
court is not permitted to substitute its judgment for that of
the fact-finder. Id. Thus, the appellate court will not
reverse the judgment of sentence unless the verdict is so
contrary to the evidence as to shock the court’s con-
science. Id.

Witness/Victim Burchette credibly testified that she was
awakened by someone with a red shirt over their face
pointing a gun at her (Jury Trial Transcript, hereinafter
“JT,” p. 28, 29); she was taken downstairs with the gun at
her back (JT, p. 29); that it was a shotgun (JT, p. 29). She
further testified that the two men in her home rifled
through her belongings (JT, p. 30-32). Ms. Burchette also
credibly testified that the person with the black shirt over
his face (later identified as defendant Washington) had a
gun on her (JT, p. 34); repeatedly threatened her (JT, p. 35);
and tied her to her daughter’s futon (JT, p. 36). She also
credibly testified that the other man (in the camouflage
shirt with the red shirt over his face) pointed a gun at her
and asked her to perform oral sex on him (JT, p. 39). In
addition, she testified credibly that she heard her daughter
being raped by the men when they were not in the room
with her, that she saw her daughter being taken into the
bathroom by the two men.

Witness/Victim Diaz credibly testified that she was awak-
ened by the front door being slammed open and two men
were standing there with shotguns (JT, p. 87). She also cred-
ibly testified that she recognized the two men and identified
then as Jamie Chaffin in the camouflage shirt with the red
shirt over his face and Killa (nickname for Jerome
Washington) with no shirt on and a black shirt around his
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face. (JT, p. 87-88). She credibly testified to the repeated
threats with the gun (JT, pp. 92-95). She credibly testified
that she had a shotgun put in her mouth (JT, p. 95). Ms. Diaz
credibly testified with clarity as to the many acts of forced
oral, anal and vaginal sex that both intruders had with her
(JT, pp. 96-103). Ms. Diaz also credibly testified that she saw
her mother tied to the bed (JT, p. 106) and that she was tied
to her mother’s closet (JT, p. 109). She credibly testified to
photographs of the items that were taken from their house
(Exhibit 13) and that she never consented to sex with these
men (JT, p. 124-125).

Additionally, Detective Halaszynski credibly testified as
to the identification process by which the victims identified
the defendants (JT, p. 156-158) and as to the statement made
by co-defendant Jamie Chaffin (JT, p. 166-171). The expert
witness, Robert Askew, credibly testified that a swab of sper-
matozoa from Ms. Diaz’s neck was a match to defendant’s
DNA (JT, p. 197-198).

Finally, defendant testified that he had broken into the
house, tied up the victims but was not credible in his denial
that he and his co-defendant had weapons or that there was
non-consensual sex (JT, p. 213-218).

Based upon the credibility assessments made by the fact-
finder and evidence presented in this case, this claim lacks
merit.

b. The Court erred in allowing the
Commonwealth, over objection, to cross-exam-
ine Mr. Washington on issues that were outside
of the scope of the direct exam. Specifically, the
Court erred in allowing the District Attorney to
ask questions regarding Ms. Burchette and his
interaction with her as his direct exam was for
the limited purpose of his mental state with
regard to the sex acts between him and Ms.
Diaz.

Upon direct examination, defendant opened the door to
the issue of consensual sex with Ms. Diaz as follows:

Q. What did you say to her?

A. Me and her, we were smoking a cigarette first
and then I asked if she would be my girlfriend
and she said, no, because I raped her.

Q. Did you think you raped her?

A. No, I didn’t know that.

(JT, p. 213-214)

When the Assistant District Attorney began to question
the defendant, defense counsel objected and there was a dis-
cussion at side-bar. After argument, this court allowed spe-
cific cross-examination as to the consensual aspect of the
acts. (JT, p. 213-218).

c. The sentence imposed was manifestly exces-
sive, unreasonable and an abuse of discretion
where a sentence of total confinement was
imposed and such a sentence was not consistent
with the protection of the public, the gravity of
the offense, and the rehabilitative needs of the
Defendant.

The Superior Court has stated, “We review a sentencing
court’s determination for an abuse of discretion.”
Commonwealth v. Walls, 926 A.2d 957 (Pa. 2007). “An abuse
of discretion may not be found merely because an appellate
court might have reached a different conclusion, but
requires a result of manifest unreasonableness, or partiality,
prejudice, bias, or ill-will, or such lack of support so as to be

clearly erroneous.” Id. When reviewing sentencing matters,
this Court must accord the sentencing court great weight as
it is in best position to view the defendant’s character, dis-
plays of remorse, defiance or indifference, and the overall
effect and nature of the crime. Commonwealth v. Hanson,
856 A.2d 1254 (Pa.Super. 2004).

The relevant statute, 42 Pa.C.S.A. § 9781 (c),
states:

(c) Determination on appeal.–The appellate
court shall vacate the sentence and remand the
case to the sentencing court with instructions if
it finds:

(1) the sentencing court purported to sentence
within the sentencing guidelines but applied the
guidelines erroneously;

(2) the sentencing court sentenced within the
sentencing guidelines but the case involves cir-
cumstances where the application of the guide-
lines would be clearly unreasonable; or

(3) the sentencing court sentenced outside the
sentencing guidelines and the sentence is
unreasonable.

In all other cases the appellate court shall
affirm the sentence imposed by the sentencing
court.

42 Pa.C.S.A. § 9781(c).

In the present case, the defendant was sentenced to:
Count 1 (Rape) 84 months to 20 years; Count 2 (Criminal
Conspiracy) 72 months to 20 years; Count 3 (IDSI) 84
months to 20 years; Count 4 (Robbery) 84 months to 20
years; Count 5 (Unlawful Restraint) 12-60 months; Count 6
(Unlawful Restraint) 12-60 months; Count 7 (Terroristic
Threats) 12-60 months; Count 8 (Terroristic Threats) 12-60
months; and Counts 9 and 10 (REAP) – No Further Penalty.
Each sentence is to run consecutively. Each sentence
imposed was at the high end of the standard range of the
guidelines, taking into consideration the mandatory 5 years
for use of a firearm which was applicable to Counts 1, 2, 3
and 4. Since this court did not deviate from the guidelines
the question for review is if the sentence was manifestly
excessive.

Because defendant’s sentence was within the standard
range, defendant must demonstrate that the “application of
the guidelines [was] clearly unreasonable” pursuant to 42
Pa.C.S.A. § 9781(c)(2).

As the Superior Court recently reviewed in
Commonwealth v. Ventura,    A.2d   , 2009 WL 1451450
(Pa.Super. 2009):

Our Supreme Court in Commonwealth v. Walls,
592 Pa. 557, 568-9, 926 A.2d 957, 964 (2007)
determined that a sentence can be deemed
unreasonable after a review of the trial court’s
application of the factors contained in 42
Pa.C.S.A. §§ 9721(b) and 9781(d). Section
9721(b) states:

[T]he court shall follow the general principle
that the sentence imposed should call for con-
finement that is consistent with the protection
of the public, the gravity of the offense as it
relates to the impact on the life of the victim and
on the community, and the rehabilitative needs
of the defendant [as well as] any guidelines for
sentencing[.]
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42 Pa.C.S.A. § 9721(b). Section 9781(d) provides
that when we review the record, we must have
regard for:

(1) the nature and circumstances of the offense
and the history and characteristics of the defen-
dant[;] (2)[t]he opportunity of the sentencing
court to observe the defendant, including any
pre-sentence investigation[;] (3)[t]he findings
upon which the sentence was based[;] (4)[t]he
guidelines promulgated by the [sentencing]
commission.

Commonwealth v. Ventura,      A.2d     , 2009
WL 1451450 (Pa.Super. 2009)

In the instant matter, as in Ventura, the trial court had
the benefit of a pre-sentence report. “Our Supreme Court
has determined that where the trial court is informed by
a pre-sentence report, it is presumed that the court is
aware of all appropriate sentencing factors and consider-
ations, and that where the court has been so informed, its
discretion should not be disturbed.” Commonwealth v.
Ventura, citing Commonwealth v. Devers, 519 Pa. 88, 546
A.2d 12 (1988).

In the present case, the trial court heard statements at
the Sentencing Hearing from, Victim/Diaz, Victim/
Burchette, defense counsel, defendant and the
Commonwealth. The court had the additional benefit of a
confidential behavior clinic report along with the Pre-
Sentence Report which restated much of the substance of
the pre-sentence report. As stated in Commonwealth v.
Devers, 546 A.2d 12 (Pa. 1988):

In imposing sentence, the trial court is required
to consider the particular circumstances of the
offense and the character of the defendant. The
trial court should refer to the defendant’s prior
criminal record, age, personal characteristics,
and potential for rehabilitation. However,
where the sentencing judge had the benefit of a
pre-sentence investigation report, it will be pre-
sumed that he or she was aware of the relevant
information regarding the defendant’s charac-
ter and weighed those considerations along with
mitigating statutory factors.

This court considered the required circumstances of the
offenses and the character of the defendant, along with the
requisite consideration. The trial court relied upon the pre-
sentence report, the statements made by and on behalf of
defendant. Further, the sentence imposed was neither out-
side the applicable guidelines nor unreasonable. As such,
there is no merit to defendant’s sentencing claims.

Based upon the foregoing, defendants claims lack merit.

June 30, 2009

1 Co-Defendant Chaffin has also filed an appeal to his convic-
tions at number 726 WDA 2009.
2 The 30th day for filing the appeal was Saturday, February
28, 2009. As such, the filing deadline extended through
Monday, March 2, 2009.
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Mark W. Ambrose and
Ronald A. Kramer v.

Citizens National Bank
of Evans City, Pennsylvania

Pennsylvania Wage Payment and Collection Law—
Counsel Fees—Remand

1. Plaintiffs sued defendant for past earnings. The trial
court found for plaintiffs and awarded counsel fees.
Following appeal, the Superior Court remanded the matter to
the trial court. The only issues remanded were the recalcu-
lations or better justification of plaintiffs’ trial counsel fees
and the calculation of an appropriate amount of counsel fees
for the appeal, and implicitly, for the remand.

2. The evidence showed that defendant, through its vari-
ous employees, officers, and principals, had no good faith
reason to withhold plaintiffs’ earnings and further showed
that defendant had no truthful basis for its refusal to pay,
whether stated as a defense or as a counterclaim.
Defendant’s contentions in its counterclaims were frivolous
and untruthful and were made solely for the vengeful pur-
pose of discouraging plaintiffs’ pursuit of Wage Act claims.

3. All of plaintiffs’ counsel’s work was directed at plain-
tiffs’ need to destroy defendant’s only defense to the wage
claims, to-wit, that plaintiffs had committed the first breach
of the employment contract at issue.

4. The sole limit placed on the fees the wronged employ-
ee may be awarded under the Wage Act is that the fees be
“reasonable.” Defendants admitted that the time plaintiffs’
counsel spent on both the Wage Act claim and defendant’s
counterclaim was reasonable and that the hourly rates
charged were also appropriate.

(William R. Friedman)

Stacey F. Vernallis and Jake Lifson for Plaintiffs.
Ray Middleman and Michael McShea for Defendants.

No. GD 04-21511. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION RE APPEAL OF ORDER
ENTERED ON REMAND

INTRODUCTION
Friedman, J., July 31, 2009—Defendant has appealed

from our Order entered on remand, which was intended to
replace a Decision on Remand which we vacated because we
concluded an Order was the procedurally appropriate vehi-
cle for our rulings. Both raise the same issues and if neces-
sary, this should be treated as one appeal. We believe that an
Order was already entered to that effect by the Superior
Court on July 20, 2009.

In the prior appeal, the Superior Court upheld the con-
clusion of the undersigned that Plaintiffs were entitled to
counsel fees under the Wage Payment and Collection Law
(hereinafter, “the Wage Act”), 43 P.S. §260.9a(f).
However, the Superior Court did not affirm the amount
we awarded and remanded the case with instructions
either to explain more fully the justification for the
amount awarded or, if that could not be done, to allocate
the counsel fees charged between the work needed for
the Wage Act claims (for which fees are mandated by the
Legislature) and the work needed for defense of
Plaintiffs’ Counterclaims (for which the statutory man-
date might not necessarily apply). The Superior Court
clearly felt that a fee award that was double the amount
of withheld wages needed more of an explanation than we

gave. We deeply regret our failure to state explicitly and
in sufficient detail what our reasons were.

The Superior Court also referred a new issue to this
Court–the determination of the amount of Plaintiffs’ counsel
fees for Defendant’s appeal of the Wage Act claim, again as
distinguished from Defendant’s appeal of the denial of its
Counterclaims. We have assumed the fees for the remand
are also to be awarded and have included them as well.
Another issue before us is whether Plaintiffs’ counsel fees
related to execution proceedings during the pendency of
Defendant’s appeal are also awardable and, if so, what is the
appropriate amount. (Defendant had contended, unsuccess-
fully, that it was exempt from posting a bond in order to
obtain a supersedeas. A bond was eventually posted, but
Defendant put Plaintiffs to a good deal of work to prove that
Defendant was not exempt.)

On remand, we again conclude that the full amount of the
counsel fees was allocable to Plaintiffs’ Wage Act Claims.
This is because Defendant’s Counterclaims were a complete
sham, pled only as a bad faith tactic to force Plaintiffs to
drop their Wage Act Claims. The efforts of Plaintiffs’ attor-
ney that might seem to be related to the Counterclaims were
needed also to expose the weakness and illegitimacy of
Defendant’s defense. We felt, and continue to feel, that
Plaintiffs’ attorney’s conduct of her clients’ case was reason-
able in the circumstances and skillful. She should not be
blamed for deflecting every one of Defendant’s tactics and
reducing Defendant’s sham defense and sham counterclaims
to nothingness prior to and during the trial. Defendant is
actually the party whose conduct during every phase of the
litigation was unreasonable in the extreme. Defendant
asserted meritless defenses and counterclaims, and then
persisted in pursuing them when their lack of evidentiary
support was undeniable.

Because the statute at issue, unlike others involving the
award of counsel fees, does not require a finding of “bad
faith,” we refrained from making an express finding of bad
faith but merely alluded to a few examples in passing. It
was clear to the undersigned at the time of the trial that all
of Plaintiffs’ counsel’s work was directed at Plaintiffs’ need
to destroy Defendant’s only defense to the wage claims, to-
wit, that Plaintiffs had committed the first breach of the
employment contracts at issue by their “unfair competition
and unfair trade practices” (Defendant’s Answer, ¶4),
thereby justifying Defendant’s subsequent conduct in with-
holding wages.

By the end of the trial, it was obvious to the Court, as
fact-finder, that Defendant had no credible evidence to sup-
port paragraph 4 of its Answer to the Complaint and that its
counterclaims were even more spurious than its defense.
The only counterclaim Defendant actually pursued at trial
was that Plaintiffs wrongly competed with Defendant and
supposedly used Defendant’s trade secrets to do so. This is
virtually identical to the “unfair competition and unfair
trade practices” pled in Defendant’s Answer. We note that
Plaintiffs’ attorney could not count on the Court perceiving
the spuriousness on its own. Plaintiffs’ attorney had the
duty to her clients to do as she did, test Defendant’s spuri-
ous claims and defenses by vigorous discovery and cross-
examination.

The bad faith on the part of Defendant raises an unusu-
al issue, how to address a finding by the Superior Court
that is contrary to the trial court’s unstated but implicit
finding in that regard. The Superior Court made its own
factual finding that the Defendant acted in good faith when
it made its counterclaims. (See p. 14 of Slip Opn.)
Ordinarily, such findings are to be made by the fact-finder,
not by an appellate court, and would have been part of the
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order on remand. Had we been asked either by Superior
Court or by the Legislature via its statutory language, we
would have expressly stated that we found that
Defendant’s entire defense and counterclaims were pled
and pursued in bad faith, done solely to discourage
Plaintiffs from continuing with their valid claims and
without any basis in fact.

Had Defendant acted in good faith, from the beginning,
Plaintiffs’ counsel fees would not have been incurred at all.
Instead, Defendant chose to fight a clearly meritorious wage
claim without any evidence to back up its contention that it
was justified in withholding Plaintiffs’ wages earned. This is
not the usual case, where the evidence supporting a good
faith claim or defense may not be believed. Here, Defendant
withdrew two of its three counterclaims shortly before trial
and then failed to adduce any evidence of the crucial ele-
ment of harm as to its remaining counterclaim, theft of trade
secrets. Please note that the missing element of harm was
not “missing” as the result of the Court, as fact-finder, disbe-
lieving Defendant’s evidence in favor of evidence presented
by Plaintiffs. Proof of harm was missing because Defendant
presented no evidence about the relevant harm, i.e. losses
Defendant alleged it sustained after February 2004 when
Plaintiffs left.

In addition, Defendant failed in its attempts to prove the
other elements of its remaining counterclaim, such as the
existence of a trade secret, the customer list Defendant
claimed it owned but which the evidence unequivocally
showed was owned by Commonwealth Equity Services, a
non-party. Having failed to prove it even owned the trade
secret it relied on, Defendant obviously had no claim
against Plaintiffs for their supposed use of it nor could any
use by Plaintiffs of Commonwealth’s customer list estab-
lish the defense pled in Defendant’s Answer, that the
Plaintiffs were the ones who breached the employment
contract at issue.

ISSUES ON APPEAL
Defendant raises five matters on appeal which are fully

quoted below:

1. Did the trial court err as a matter of law in
ruling that Plaintiff ’s attorneys’ fees for defend-
ing counterclaims are awardable under the
Wage Act if the counterclaims are [not] filed in
bad faith?

2. Did the trial court err as a matter of law in
finding that Defendant had acted in bad faith
and was subject to sanctions under 42 Pa. C.S.
§2503(9) for averring counterclaims?

3. When no express finding of bad faith was
made prior to remand, did the trial court err as
a matter of law in expressly finding on remand
that Defendant had acted in bad faith?

4. Did the trial court err as a matter of law in
ruling that the Wage Act allows for the award of
attorneys’ fees incurred for appellate proceed-
ings, post judgment execution proceedings,
lower court proceedings and expert witness
services?

5. Did the trial court err as a matter of law in
failing to apply the factors provided for in 41
P.S. §503 to determine what constitutes reason-
able attorneys’ fees?

We will discuss those matters in a somewhat different order,
under the following nine topics:

1. Counsel fees under the Wage Act are manda-
tory, not discretionary, and do not require an
express finding of bad faith.

2. Plaintiffs are entitled to the full amount of
attorneys’ fees incurred because Defendant’s
counterclaims were spurious from the begin-
ning and duplicative of Defendant’s defense.

3. The Court’s original decision contained find-
ings and discussions implying Defendant’s bad
faith although no express finding was made in
writing.

4. Plaintiffs’ counsel fees were also awardable
under 42 Pa. C.S. §2503.

5. All of Plaintiffs’ counsel fees for the entire
trial were for work done under the Wage Act
and were reasonable in the circumstances.

6. Application of the §503 factors does not
require that the amount of counsel fees be sole-
ly dependent on the size of the underlying claim
where the Wage Act is involved.

7. Plaintiffs’ attorneys’ fees related to the
appeal and the remand are also fully awardable
because Plaintiffs’ appeal was successful on the
merits.

8. Plaintiffs’ attorneys’ fees related to the exe-
cution proceedings are also fully awardable.

9. The issue of the awardability of expert wit-
ness fees was held to have been waived in the
first appeal and was therefore finally decided
and is not part of the remand.

DISCUSSION
1. Counsel fees are mandatory, not discretionary, under the
Wage Payment and Collection Law, 43 P.S. §260.9a(f), with-
out there being any need for an express finding of bad faith
and even if there is an express finding that the employer
acted in good faith.

We first note that the language of the Wage Act regarding
the extent of the mandatory counsel fees, 43 P.S. §260.9a(f),
is as strong as the policy reasons behind it that were dis-
cussed by the Superior Court in this case:

§260.9a. Civil remedies and penalties.

. . . . 

(f) The Court in any action brought under this
section shall, in addition to any judgment
awarded to the Plaintiff or Plaintiffs, allow costs
for reasonable attorneys fees of any nature to be
paid by the defendant.

(Emphasis added.) The Pennsylvania Supreme Court dis-
cussed the mandatory attorneys fees provided by the Wage
Act in Oberneder v. Link Computer Corp., 548 Pa. 201, 696
A.2d 148 (1997).

In that case, which is virtually dispositive of the instant
counsel fee dispute, the defendant/employer not only
defended against the plaintiff/employee’s Wage Payment
Act claim, it also raised counterclaims for breach of con-
tract and intentional interference with contract, and “also
claimed that [the plaintiff/employee] breached the compa-
ny’s confidentiality [rights] and engaged in fraud.” 696 A.2d
at 149. It was further expressly found at trial that the
employer’s refusal to pay the wages “was made in good
faith.” (Here, we found the refusal was in bad faith.) In
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Oberneder, the fact-finder found in favor of the employer on
its counterclaims for breach of contract and intentional
interference, but awarded no damages to the employer.
(Here, Defendant dropped most of its counterclaims and
offered no evidence sufficient to support all the elements of
the one that remained.) Despite the finding of good faith in
Oberneder and despite the trial court’s finding there in
favor of the employer on its counterclaim (albeit without
awarding damages), the Supreme Court in Oberneder
affirmed the full amount claimed under a contingent fee
agreement, without deduction for fees attributable to the
non-Wage Act aspects of the case. Although we do not have
a contingent fee arrangement here, we do have the
Defendant’s admission that the time Plaintiffs’ attorney
spent on both the Wage Act claim and Defendant’s counter-
claim was reasonable, and that the hourly rates charged
were also appropriate.

See Defendant’s Brief on Remand where Defendant con-
firms this court’s earlier understanding of its position on the
total time spent and the hourly rate charged:

Further, Plaintiffs continuously notes [sic] that
CNB did not object to counsel’s hourly rate or
the activity noted in the billing records. This is
true and establishes that CNB did not dispute
that the amount of $152,040.79 was a reasonable
collective charge for both pursuing the [Wage
Act] claim and defending the counterclaims.
Plaintiffs fail to grasp that this does not mean
that CNB conceded that $152,040.79 is a reason-
able sum for pursuing the WPCA claim alone.

(Defendant’s Brief in Opposition to Plaintiffs’ Post-Remand
Claim for Attorneys’ Fees, p. 7.)

The issue in Oberneder was whether or not attorneys’
fees under the Wage Act were mandatory. The Supreme
Court presented the question as follows:

Appellants argue that the statute grants courts
the authority to award attorneys’ fees but that
such an award is discretionary. They contend
that before awarding fees courts should consid-
er any employee misconduct, the verdict’s size
compared to the employee’s demand, the
employee’s refusal to negotiate a settlement, and
other unfavorable jury verdicts in the action.

Oberneder, on the other hand, argues that the
use of the word “shall” in the provision on attor-
neys’ fees dictates that fee awards are mandato-
ry. He also argues that without an award of
attorneys’ fees, the employee only partially
recovers and the statute’s purpose to protect
employees seeking compensation is defeated.

Oberneder 696 A.2d at 150.

It bears repeating that the Supreme Court held attorneys’
fees were mandatory, even though there was an express find-
ing by the fact-finder that the employer’s refusal to pay was
made in good faith. The Supreme Court expressly rejected
the employer’s contention that its good faith protected it
from paying the employees’ attorneys’ fees:

…for example, the Third Circuit, while not com-
pelling fee awards, held that an employer’s
good faith in disputing that it owed wages does
not preclude awarding attorneys’ fees to pre-
vailing employees.

Id.

Not only is an award of reasonable counsel fees mandat-
ed by the Wage Act, a strong qualifier was included by the
Legislature, “of any nature.” This phrase was not discussed
by the undersigned in its previous Opinion, nor was it
expressly addressed in Oberneder, but, because it involves a
matter of law, it merits further discussion.

Our investigation on remand confirmed our experience
that we had not noticed that phrase “of any nature” in con-
nection with other statutes that provided for an award of
counsel fees. Using Westlaw’s on-line research website we
searched the Pennsylvania database “PA-ST-ANN” for all
mentions of “fee…of any nature.” Our search revealed only
five instances where “fee or fees” and “of any nature” are
mentioned in the same paragraph or sentence of the statuto-
ry text. Counsel for the parties were also unable to find any
other instance of that phrase in Pennsylvania, although it
was found to be in an Hawaiian statute that also addressed
the wage collection problem. (H.R.S. §378-5.)1

Of the five instances where the phrase “fee…of any
nature” was found, one refers to “the payment of any offsite
improvements or capital expenditures of any nature,” (53
P.S. §10503, Municipal Capital Improvement); one refers to
“materials or services of any nature,” (71 P.S. §178, State
Transportation Commission); one refers only to “liability of
any nature” and includes “attorney fees” as an instance of
liability (24 Pa.C.S.A. §9101, Miscellaneous Retirement
Provisions for Retired Public School Employees); one refers
to a promise or payment of “any fee, remuneration, privi-
lege, or any consideration, of any nature whatsoever” (53
P.S. §4542, Employment Agencies in Cities of the First and
Second Class); and last, but not least, the sole use of the
phrase “attorneys’ fees of any nature” in all of the
Pennsylvania Statutes – the provision of the Wage Act at
issue here.

It seems clear that the meaning of “fees of any nature”
affects the meaning of “reasonableness” in connection with
the mandated attorneys’ fees. “Reasonableness” under the
Wage Act, or any other statute for that matter, would depend
on the circumstances of each case. The “circumstances,” in
fairness, would have to include the conduct of counsel for
both sides. The Legislature’s mandate is that an employee
whose wages are wrongfully withheld be made whole and
that his recovered salary not be the source of payment for
his attorney’s services. The sole limit placed on the fees the
wronged employee may be awarded under the Wage Act is
that the fees be “reasonable.”

The Legislature also must have regarded the phrase “of
any nature” to have an important meaning. We cannot
assume the highly unusual phrase was included by acci-
dent. The only possible reason for its use is that the
Legislature intended to give a plaintiff whatever fees the
employer’s conduct during the pendency of the case caused
the plaintiff to incur. Just as plaintiffs’ attorneys should not
be allowed to dip freely into an employer’s deep pockets for
unwarranted fees, so should defendants’ attorneys not be
permitted to “paper to death” a plaintiff/employee with
false defenses and sham counterclaims so as to force him or
her to choose between fighting for recovery of wages
earned or spending more than the potential recovery for lit-
igation fees.

Regarding the phrase “of any nature” in the Wage
Payment Act, Plaintiffs correctly point out that the word
“any” is used in the English language to expand, not to
restrict. The case which construes the Hawaiian wage claim
statute mentioned earlier, is in accord with this view.2

Surely the Legislature recognized that attorneys for
defendants can be as creative in their efforts to discourage
plaintiffs from pursuing their claims as attorneys for plain-
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tiffs can be in generating excessive fees when a statute pro-
vides for recovery of such fees. In drafting the Wage Act, the
Legislature limited a successful plaintiff ’s fee award to those
that were “reasonable,” thereby addressing the possible
excesses of counsel for both sides: plaintiffs’ attorneys who
might be tempted to pad the bill with excessive or unneces-
sary fees (such as charging for hours of research on an issue
that is fairly elementary and which would merely require a
30-minute update of the state of the law), as well as defen-
dants’ attorneys who file frivolous defenses and unprovable
counterclaims in an effort to bully the cheated employee into
giving up his claim for wages earned. Where a defendant’s
strategy and tactics require more work on behalf of a plain-
tiff than the norm, the Legislature’s use of “reasonable” and
“of any nature” would indicate that fees for that extra work
would and should be included in the mandatory award. This
is consistent with the holding of the Pennsylvania Supreme
Court in Oberneder.

Defendant cited the case of Neal v. Bavarian Motors, Inc.,
882 A.2d 1022 (Pa.Super. 2005) in support of its contention
that Plaintiffs must apportion some of their fees to the coun-
terclaims. However, Neal does not involve the Wage Act. In
Neal, unlike the instant case, the plaintiff had stated several
causes of action, all arising from the same underlying facts.
Only one of those causes of action, under the Unfair Trade
Practices and Consumer Protection Law (UTP/CPL), 73 P.S.
§201-1, gave rise to the possibility of counsel fees. The other
causes of action that plaintiff in Neal had asserted would
require that plaintiff pay her own counsel fees (absent sanc-
tionable conduct by Defendant or Defendant counsel under
42 Pa.C.S.A. §2503). Neal does not address at all the issue
raised here, whether the fees incurred in addressing a defen-
dant’s spurious and purely tactical counterclaims are award-
able under the Wage Act.

Lastly, we also note the significance of the Legislature’s
inclusion of officers and directors of a corporate employer
who have decision-making roles as being personally liable
for the corporation’s failure to pay wages.3 Ordinarily the
officers and directors of a corporation would be shielded
from such personal liability except in the most extraordinary
circumstances involving abuses of the corporate form. The
fact that personal liability was included at all in the Wage
Act is indicative of how strongly the Legislature felt about
the unjustified withholding of wages earned. This is a statute
for the benefit of employees, designed to strike fear into the
hearts of those real human beings who fail to pay their work-
ers the wages earned, whether they act on their own behalf
or on behalf of a corporation.

2. Plaintiffs are entitled to the full amount of the counsel
fees for trial without deduction for Defendant’s Counter-
claims which were not pled in good faith, raised the same
issues as were raised by its Answer and were merely a friv-
olous attempt to discourage Plaintiffs from pursuing their
valid Wage Act claims.

As mentioned earlier, the Pennsylvania Supreme Court
has held that even a finding of a good-faith dispute does not
preclude or limit an award of counsel fees under the Wage
Act. See Oberneder, supra. However, the issue of bad faith vs.
good faith was nevertheless important to the Superior Court
in the instant case, and its belief in Defendant’s good faith
appears to have been an important reason why the case was
remanded. As previously indicated, we had concluded, with-
out clearly explaining, that the separation of fees attributa-
ble to the Counterclaims was unnecessary because the
Counterclaims were merely a bad faith re-casting of
Defendant’s equally spurious defense. In our Opinion dated
October 20, 2006, for the first appeal, we described this sim-

ply as being “inextricably intertwined.”
We have already pointed out that Defendant’s defense to

Plaintiffs’ Complaint was that Plaintiffs had engaged in
“unfair competition and unfair trade practices.” A review of
the pleadings of Defendant’s Counterclaims shows that, after
incorporating its answers to the allegations of the Plaintiffs’
Complaint, Defendant alleged the following in support of its
Counterclaim:

1. That Plaintiffs while employed by Defendant
“failed to use their best efforts in furtherance of
their employer’s business.” (¶39)

2. That “Plaintiffs accepted employment with
[another bank] while still in the employ of
[Defendant], thereby failing to use their best
efforts for the benefit of Citizens.” (¶40)

3. That “Plaintiffs, while employed by [Defendant],
took confidential and proprietary information in
the form of customer lists and customer account
information to use for the benefit of [the other
bank].” (¶41)

4. Under Count I of the Counterclaim, that those
“customer lists and customer information consti-
tuted a ‘trade secret’ under the Laws of the
Commonwealth of Pennsylvania.” (¶44)

5. That as a result of these acts and others,
Defendant “suffered harm…including but not limit-
ed to, the loss of customers and the revenue gener-
ated therefrom.” (¶49)

6. Under Count II of the Counterclaim, that
“Plaintiffs owed a fiduciary duty to protect the con-
fidential and trade secret information of their
employer, [Defendant].” (¶52)

7. That the fiduciary duty “survived the termina-
tion of their employment with [Defendant].” (¶53)]

8. That they breached that duty by taking and using
the “trade secrets” described in Count I.

9. That Defendant suffered the same harm as set
forth in Count I.

10. Under Count III, that Plaintiffs “acted with a
common purpose to take and use [Defendant’s]
confidential and trade secret information for [their
own] benefit and to the detriment of [Defendant].

11. That as a result, Defendant suffered the same
harm as set forth in Count 1.

In its Answer to ¶4 of the Complaint, Defendant stated
“It is specifically denied that there were no restrictions or
limitations on Ambrose’s activities after termination of sep-
aration from Citizens, as the laws of the Commonwealth
prohibit acts of unfair competition and unfair trade prac-
tices.” This portion of the Answer raised in defense of
Plaintiffs’ Complaint is also the chief basis for its
Counterclaim, as outlined above, which required the same
evidence and inquiry as the defense proffered in support of
paragraph 4 of its Answer. Certainly as to Ambrose, and by
implication, as to Kramer, Plaintiffs’ counsel would have
been remiss if she had not dealt with that part of the defense
proffered by Defendant in its own pleadings. She is entitled
to all the fees charged.

Defendant’s contentions regarding counsel fees, at best,
depend on the non-spurious nature of its Counterclaims. By
the conclusion of the trial, it was clear that Defendant’s con-
tentions in its Counterclaims were frivolous and untruthful
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and made solely for the vengeful purpose of discouraging
Plaintiffs’ pursuit Wage Act claims. The evidence showed
the Counterclaims were bereft of merit ab initio. The evi-
dence showed that Defendant, through its various employ-
ees, officers, and principals, had no good faith reason to
withhold Plaintiffs’ earnings and further showed that
Defendant had no truthful basis for its refusal to pay,
whether stated as a defense or as a counterclaim.
Furthermore, Defendant’s evidence of its alleged damages
was more than woefully insufficient, it was nonexistent. Yet
all counts of the counterclaim cited the same harm, “loss of
customers and the revenue generated therefrom.” This
should be conclusive as to the bad faith of Defendant in fil-
ing any counterclaim at all. Had this been a jury trial, the
remaining Counterclaim would not even have been submit-
ted to the jury since the indispensable element of harm was
supported by no evidence, as discussed immediately below.

Defendant’s only exhibit dealing with the money damages
it supposedly suffered was Exhibit H. That exhibit contained
only transactions for 2003 by customers who in 2004 were
alleged to have followed Plaintiffs to their new location;
there was no testimony, nor even argument, to suggest how
the 2003 transactions while Plaintiffs were still at the bank
would be a measure of Defendant’s losses during the rele-
vant period of 2004 or later. In fact, when Defendant’s sole
witness with knowledge (Pamela Howryla) was expressly
asked how the 2003 transactions would translate to the 2004
time period, she admitted there was no way to do that. For
the convenience of the reader, we have included below sub-
stantial excerpts from the testimony of Defendant’s CEO,
Donald Shamey, and Pamela Howryla, which relate to the
element of harm; emphasis has been added to some portions
of their testimony:

Direct testimony of Donald Shamey, CEO of Defendant
since 2001, on direct examination by Defendant’s attorney.

Counsel for What did you do when you were 
Defendant: made aware that these letters, such 

as Exhibit 5, were being sent to 
Citizens customers?

Mr. Shamey: I contacted legal counsel.

Counsel for What action did the bank take in 
Defendant: response to these letters specifically, 

if any?

Mr. Shamey: Again, I believe we contacted legal 
counsel and legal counsel’s advice 
was to send a letter to Nat City
suggesting that that was not a
permissible thing to do.

Counsel for What action, if you know, did the 
Defendant: bank take with respect to contacting 

its customers in the time period 
immediately after the resignation of 
the plaintiffs?

Mr. Shamey: Well, we felt certainly a responsibility
to let our customers know that Mr. 
Ambrose and Mr. Kramer had left 
and we were notifying them that they 
would be assigned a different rep 
from the bank to handle their 
accounts.

Counsel for Did you request or did the bank 
Defendant: undertake to track customers and 

accounts – customers lost and 
accounts moved during this immediate

time period after the departure of the 
plaintiffs?

Mr. Shamey: Yes, we did.

Counsel for And as a result – strike that.
Defendant: What did you request be done?

Mr. Shamey: Well, we requested that we track 
where these accounts went, whether 
they actually went to Mr. Ambrose or 
Mr. Kramer, whether they went
elsewhere, not staying with the bank 
and not going to Mr. Ambrose and 
Mr. Kramer, they are just lost to all of 
us. Which stayed without a
registered rep assigned to them, 
these so-called house accounts of 
Commonwealth, and then which 
stayed with Citizens National Bank.

Counsel for Who did you direct to do this?
Defendant:

Mr. Shamey: Pamela Howryla.

Counsel for Let me show you what has been 
Defendant: marked as Defendant’s Exhibit H 

and ask if you recognize that document?

Mr. Shamey: Yes, I do.

Counsel for Can you tell the Court what it is?
Defendant:

Mr. Shamey: This is, in fact, the accounting of the 
various accounts that were
transferred to Mr. Ambrose and Mr.
Kramer or transferred out to others.
We had some that were unknown and 
then, of course, what the total of lost 
commissions were as a result of that.

Counsel for And, again, was this compiled by Ms. 
Defendant: Howryla?

Mr. Shamey: Yes.

Counsel for And presented to you at some point?
Defendant:

Mr. Shamey: Yes.

Counsel for What actions, if any, did you take 
Defendant: with respect to this document?

Mr. Shamey: What actions?

Counsel for Yeah. Did this – did the document 
Defendant: cause you to undertake any further 

action?

Mr. Shamey: Well, this – as a result of this – and 
this was updated periodically – I
figured that was a reason for us to 
file a counterclaim in this suit.

Counsel for So if we look at Exhibit H, the front 
Defendant: page is – is the front page kind of –

Mr. Shamey: Summary.

Counsel for -- a summary?
Defendant:

Mr. Shamey: Yes.

Counsel for Fair enough.
Defendant: With respect to the accounts that 
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went to Mr. Ambrose and Mr. 
Kramer, it looks like 52 accounts 
went that had a total commission
in - strike that.
Do you know what year these
numbers would reflect?

Mr. Shamey: This would have been commission 
earned in 2003 on these accounts.

Counsel for Okay. Obviously you wouldn’t have 
Defendant: had 2004 numbers for accounts that 

were no longer being –

Mr. Shamey: That’s correct.

Counsel for So in 2003, the 52 accounts that left to 
Defendant: go to Mr. Ambrose and Mr. Kramer 

generated $63,245.37?

Mr. Shamey: That’s correct.
. . . 

Counsel for With respect to trans – accounts that 
Defendant: were transferred out to others, do 

you know what we’re talking about 
others? Is this other brokerage, other 
registered reps outside of Citizens?

Mr. Shamey: That would be outside of Citizens and 
outside of Mr. Ambrose and Mr. Kramer.

Counsel for Okay. And that number was 
Defendant: 45,100.90 generated by 17 accounts?

Mr. Shamey: That’s correct.

Counsel for And unknown is 19,273 related to 50 
Defendant: accounts?

Mr. Shamey: Yes.

Counsel for And the unknown, as you were 
Defendant: advised, refers to accounts that were 

house accounts?

Mr. Shamey: I think those were accounts that they 
did not know the final disposition.

The Court: “They” being?

Mr. Shamey: I’m sorry, our securities area.

Counsel for Ms. Howryla?
Defendant:

Mr. Shamey: Ms. Howryla did not know the
position of those accounts.

Counsel for And obviously the total 127,619.37 
Defendant: related to 119 accounts?

Mr. Shamey: Correct.

(Trial Transcript, Vol. III, pp. 214-218, emphasis added.) 

Testimony of Pamela Howryla, Defendant’s Wealth
Management Coordinator (on cross-examination by
Plaintiffs’ attorney).

Counsel for Now, Exhibit H, this is merely a 
Plaintiffs: snapshot of what happened with 

those accounts in 2003, correct?

Ms. Howryla: Commission-wise, yes.

Counsel for Commission-wise. And for that same 
Plaintiffs: number to be generated in say 2004, 

2005, you would have to have the 
same number of new accounts, new 

commission and the same amount of 
recurrent commission, correct?

Ms. Howryla: Correct.

Counsel for And so there’s no way to be able to 
Plaintiffs: accurately predict. For example, the 

new commission might drop
significantly and the recurrent
commission might be the only thing 
that stays static or –

Ms. Howryla: There’s no way.

Counsel for There’s no way to predict it?
Plaintiffs:

Ms. Howryla: No.

Counsel for And that’s not an average of what has 
Plaintiffs: happened over the past [four to five] 

years or merely a snapshot of 2003? 

Ms. Howryla: Right.

(Trial Transcript, Vol. III, pp. 408-409, emphasis added.)

The above testimony contains no proof of harm, and
Defendant presented no additional evidence beyond that
presented as to Plaintiffs’ claim to make out any other of the
elements of its counterclaims. 

We also note that the “2004 numbers” for the accounts
allegedly taken wrongfully by Plaintiffs was discoverable
had Defendant cared to follow up. A review of Defendant’s
Discovery requests reveals no efforts to ask for such infor-
mation. See e.g. Subpoenas Duces Tecum filed May 3, 2005,
and directed to each Plaintiff. Even the narrative portion of
Defendant’s Pre-Trial Statement omits any mention of
Defendant’s Counterclaims. Defendant itself spent little or
no effort to prove its Counterclaims; this is further support
for our conclusion that they were a patent sham.

3. Although no express finding of bad faith was made, the
implication of bad faith is clear from our contemporaneous
Memorandum.

Our prior allusions to Defendant’s bad faith conduct are
discussed below, chiefly to counter the suggestion that we
only recently reached our finding rather than having made it
tacitly during the course of deciding the case.

In the Memorandum in Support of Order entered
December 22, 2005 (hereinafter, “the First Memorandum),
filed after the non-jury trial was concluded, we noted that
we were incorporating most of Plaintiffs’ proposed findings
of facts and conclusions of law and further noted that our
own discussion, which followed, would duplicate many of
those proposed findings. We even specified which findings
were not incorporated. We then gave our own narrative
findings of fact and conclusions of law related to the Wage
Act claim and directed the parties to follow our usual proce-
dure for handling the issue of the reasonable amount of
counsel fees.

Footnote No. 1 on page 2 of the First Memorandum
referred to the Court’s finding regarding Defendant’s appar-
ent view of its arrangement with the Plaintiffs:

At times it seemed that Defendant’s arguments
suggested that this arrangement was an avoidance
of the federal regulations and that the Court should
therefore look at the real intent of the deal, which
from Defendant’s point of view was chiefly to allow
Defendant to sell securities and earn a commission
from doing so. The Court cannot countenance such
an approach, of course.
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This was the first hint to the reader that the Court consid-
ered Defendant’s conduct to be less than honest. Defendant,
in fact, took umbrage at the footnote and professed bewilder-
ment, demonstrating that it understood the Court was allud-
ing to bad faith on Defendant’s part. (See Defendant’s Brief
in Support of Post Trial Motions, p. 3.) This is not, however,
the only example of Defendant’s tendency to disregard any
law or principle that is not compatible with its desires.

The next mention of a finding that relates to the unstated
finding of bad faith on the part of Defendant is found on
pages 3 and 4 of the First Memorandum:

Ambrose accepted the new arrangement and was
paid in accordance with Plaintiff Exhibit 3A for
2001 and 2002. His rough computations and those of
Mr. Haines showed each of them that Ambrose did
not generate enough commissions to earn the incen-
tive part of his 2001 or 2002 salary, so the matter
was a non-issue. However, in 2003 the Oberg 401(k)
Plan switched its investments to Commonwealth,
generating substantial commissions for
Commonwealth and also a substantial increase in
Commonwealth’s payments to Defendant. As a
result, Ambrose did earn the incentive portion of his
wages in 2003. Defendant, however, did not want to
pay Ambrose what he had earned.

When Haines realized that Ambrose would be owed
that 2003 payment, he belatedly tried to get
Ambrose to sign the Non-Solicitation Agreement
that he had presented for the first time a year or so
earlier (after an OCC audit revealed that none of
Defendant’s employees had signed such agree-
ments)1. The Agreement presented to Ambrose in
late 2003 or early 2004 is in evidence at Plaintiff
Exhibit 1. During this time (2001-2003) a consult-
ant, Mr. Dorsett, had been evaluating Defendant’s
various operations and by the end of 2003 rumors
were spreading about reorganization plans. Mr.
Haines did not offer any new consideration in late
2003 for the Non-Solicitation Contract and he had
not previously made it a condition of the salary and
incentive proposal Ambrose accepted for 2001 and
which remained unchanged for 2002 and 2003.

_____________________________
1 These do not seem to be required by any federal
regulations. The auditors just relayed their obser-
vations.

(Emphasis added.)

In other words, Defendant tried to change its agreement
with Plaintiff Ambrose as soon as Ambrose became entitled
to payment. Defendant’s insistence through trial and two
appeals that this was justified is reprehensible and demon-
strates its unrepentant bad faith. (See, e.g., Defendant’s
Statement of Matters Complained of on Appeal, Item No. 6.)

Defendant’s bad faith was not limited to Plaintiff
Ambrose, but also was directed at Plaintiff Kramer. As stat-
ed on pages 4-5 of the First Memorandum:

However, unlike the discussion with Ambrose
regarding Plaintiff Exhibit 3A, where the issue of a
Non-Solicitation Contract was never raised, it was
raised with Mr. Kramer. Mr. Kramer was willing to
consider signing one if there were appropriate
carve-outs for Kramer’s prior customers, referrals
from those customers, and referrals from Kramer’s
“centers of influence,” such as certain lawyers and
accountants who were referral sources to Kramer.

Defendant never followed up on this and never pre-
sented Kramer with an appropriate draft agree-
ment. Kramer then worked for Defendant for
approximately 18 months before Mr. Haines asked
him to sign an inappropriate form draft of a Non-
Solicitation Contract. (Plaintiff Exhibit 1.)

(Emphasis added.)

Keep in mind that, as one of its defenses to the Wage Act
claims, Defendant maintained that the reason Plaintiffs were
not entitled to the commissions at issue was that they failed
to sign a non-solicitation agreement that was nonexistent.
Plaintiffs therefore had to demonstrate to the Court that the
non-solicitation agreement alleged by Defendant did not
exist at all. 

Another finding contained in the First Memorandum and
indicative of Defendant’s bad faith is found at pages 5-6:

It should be noted that Defendant appears to have
retained possession of the Commonwealth cus-
tomers’ files, which Plaintiffs, and especially
Ambrose, were required to maintain under their
agreements with Commonwealth as well as under
certain securities regulations. Defendant has no
right, under either the contract with Common-
wealth or any securities regulations to retain those
confidential customer records.

(Emphasis added.) In fact, Defendant was prohibited by law
from engaging in the securities business at all – that is why
Plaintiffs were hired in the first place to run a Commonwealth
office on Defendant’s premises. Yet Defendant chose to break
the law by retaining Commonwealth customers’ files, rather
than turning them over to Plaintiffs and Commonwealth. This
is conduct typical of a petulant child. Since Defendant is pre-
sumed to be a fictitious adult person, such conduct meets the
definition of bad faith.

4. Plaintiffs’ counsel fees were also awardable under 42
Pa. C.S. §2503.

The courts generally look at counsel fees claimed to be
sure a plaintiff ’s attorney has not inflated them. That is
indeed one aspect of reasonableness. In the instant case, we
see another factor to be considered – a defendant employer’s
strategy of asserting sham defenses and counterclaims that
are violative of 42 Pa.C.S.A. §2503(6), (7) and (9) because
they have no good faith basis but are intended only to dis-
courage the employee from continuing with his or her claim.

§2503. Right of participants to receive counsel fees

The following participants shall be entitled to a
reasonable counsel fee as part of the taxable costs
on the matter:

. . . .

(6) Any participant who is awarded counsel fees as
a sanction against another participant for violation
of any general rule which expressly prescribes the
award of counsel fees as a sanction for dilatory,
obdurate or vexatious conduct during the penden-
cy of any matter.

(7) Any participant who is awarded counsel fees as
a sanction against another participant for dilatory,
obdurate or vexatious conduct during the penden-
cy of a matter.

. . . . 

(9) Any participant who is awarded counsel fees
because the conduct of another party in commenc-
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ing the matter or otherwise was arbitrary, vexa-
tious or in bad faith.

Even without an express finding of bad faith, it was evident
from our First Memorandum that the Court regarded
Defendant’s handling of every aspect of the case from the
beginning dilatory, obdurate, vexatious, and in bad faith,
under 42 Pa.C.S.A. §2503(6), (7) and (9).

5. All of Plaintiffs’ counsel fees were for work done
under the Wage Act and were reasonable in the circum-
stances.

As previously discussed, Defendant had no legitimate
defense and was not truly pursuing any counterclaim. All its
pleadings, all its tactics, indeed its entire strategy had one
goal – to bully Plaintiffs into giving up the pursuit of their
wage claims. 

Defendant’s position was without any justification – every
reason it gave for not paying Plaintiffs’ wage claims was a
pretense, made up of whole cloth. This was not a case where
Defendant and Plaintiffs had a good faith difference of opin-
ion as to the significance of certain events. This was a case
where Defendant took positions that had no evidentiary
basis. Defendant’s defenses were shown at trial to be fiction-
al. The Court rarely is subjected to such blatant disregard
for truth by witnesses under oath.

Furthermore, Defendant itself never took seriously the
merits of its counterclaims; rather it dropped two at the last
minute and failed to produce evidence, credible or not, as to
the crucial element of harm, for the one that remained. In
Defendant’s own closing there is no mention of an amount
for its supposed counterclaim, with reason: there was no evi-
dence to suggest any dollar figure for the alleged harm,
indeed, there was barely an attempt by Defendant to adduce
such evidence. Everything in the trial boiled down to
Defendant’s naked refusal to pay Plaintiffs’ wages. Nothing
was truly related to the supposed setoff.

Lawyers well know that it is rarely easy to demonstrate
that contentions are untrue. Intense discovery is often the
only way to find the smoking gun. With less diligent attor-
neys Plaintiffs might not have been able to show how totally
meritless Defendant’s defenses were. Had Plaintiffs them-
selves been easily intimidated they might not have been able
to persist and would have given up claims that were other-
wise unassailable.

6. Application of the §503 factors does not require that
the amount of counsel fees be solely dependent on the size
of the underlying claim where the Wage Act is involved.

In the Opinion that accompanied the remand, the
Superior Court discussed another attorneys’ fee provision, at
41 P.S. §503. Section 503, according to the Superior Court,
addresses “two competing concerns – the legislature’s intent
to make the pursuit of certain rights economically feasible to
consumers [and, by analogy, to wage-earners] and mitigating
the threat that overzealous attorneys would exploit statutory
provisions that allow for the recovery of attorneys’ fees.”
Super. Ct. Slip Opinion (September 27, 2007) at page 13,
emphasis added.

In the instant case, the trial court’s unstated but implic-
it finding was that Plaintiffs’ counsel did not “exploit” the
Wage Act’s fee provision. Rather, Defendant caused
Plaintiffs to incur the legal bills at issue by filing a base-
less defense and a duplicative and duplicitous counter-
claim that were bereft of evidentiary support, were filed in
bad faith, were pursued in bad faith, and were dilatory and
vexatious.

On remand we were directed in the alternative to apply
§503, taken from the state usury laws. We believe our expla-

nation that the Wage Act makes the counsel fees here
mandatory renders the alternative direction on remand
moot. However, in the event we misunderstood the scope of
the remand, we will discuss those factors. The factors in
§503 are not markedly different from those that were previ-
ously applied, but without discussion:

(1) The time and labor required, the novelty and
difficulty of the questions involved and the skill
requisite to conduct the case.

(2) The customary charges of the members of
the bar for similar services.

(3) The amount involved in the controversy and
the benefits resulting to the client or clients
from the services.

(4) The contingency or certainty of the compen-
sation.

Although, in effect, we did apply the four §503 factors
in our initial evaluation of the fees awardable, we did not
discuss them, even perfunctorily, because the other
issues (which Defendant later waived on appeal) seemed
to need more attention, being matters of law rather than
matters of legislative mandate and judicial discretion or
matters of fact and credibility. We will discuss the four
factors now.

(i) Defendant conceded that the actual time and labor
spent (Factor 1, above) was appropriate for the Wage Act
Claims and the Defendant’s Counterclaims. Defendant also
stated that it had no objection to the rates charged by
Plaintiffs’ attorney (Factor 2, above).

Defendant’s admission that the time spent and hourly
rates charged are reasonable has been discussed earlier at
Topic No. 1. In addition, we note that Defendant never even
attempted to counter Plaintiffs’ contention that all fees were
related to the Wage Act claim by showing the Court how the
work could be separated. Defendant also argues that
Plaintiffs have the burden of separating out their fees for the
Counterclaim. However, the burden of producing contradic-
tory evidence would shift to Defendant.

Plaintiffs sustained their burden of proving that all their
counsel fees were attributable to attacking the Defendant’s
Answer and duplicative Counterclaims. Defendant made no
attempt to show the Court how the trial fees could be sepa-
rated out and continues on remand to argue that Plaintiffs
must do that work and that it, Defendant, has no duty to pro-
duce evidence. As we said, Defendant is correct about not
having the ultimate burden of proof, but Defendant is wrong
when it contends that it need not put forth its own calculation
of an appropriate allocation.

The “Burden of Production in Civil Cases” is discussed
clearly in §322 of Pennsylvania Evidence, 2nd Ed., by
Leonard Packel and Ann Bowen Poulin. Packel and Poulin
cite the Pennsylvania Supreme Court for the longstanding
proposition that

[T]he “burden of proof” rests throughout the
trial on the party affirming the facts in support
of his case against a defendant, while the “bur-
den of coming forward with evidence” may
shift from side to side during the progress of
the trial.

In other words, Defendant complained on appeal that this
Court erred when it failed to separate out the trial fees attrib-
utable to Plaintiffs’ defense against Defendant’s
Counterclaim. Yet Defendant has not been able to break those
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trial fees down either, even though Defendant has made an
attempt, albeit unsuccessfully, to carve out some of Plaintiffs’
appellate fees. (See Defendant’s Brief on Remand, pp. 20-24.)

(ii) The “novelty and difficulty” aspect of Factor No. 1 is very
strong.

Because Defendant had no real defense to Plaintiffs’
claims, the case should have been easy, close to a slam-dunk.
Nevertheless, counsel for Plaintiffs had to be able to prove
the baselessness of Defendant’s accusations that Plaintiffs
were the breaching parties. Defendant’s choice of defense,
indeed its choice to defend, is what made this case difficult
and costly. Plaintiffs not only had to prove their claims
(easy), they had to be able to prove that Defendant’s defense
and counterclaims were a mere tactic without merit (much
more time consuming). Once the defense was shown, as it
was, to be a sham, the remaining counterclaim was revealed
to be equally false. The effort of Plaintiffs’ counsel was nec-
essary primarily to respond to Defendant’s sham defense;
that her effort also disposed of the sham counterclaim was
serendipitous. In any case, Defendant created the difficulty
by pleading things it had to know it could not prove.

(iii) As to Factor No. 3, the amount involved was large to
each Plaintiff and the benefit each received was two-fold.

As a result of their counsel’s skill and persistence,
Plaintiffs were finally paid their wages and a bullying ex-
employer with little regard for the truth was not allowed to
intimidate them into surrender. The Legislature intended
exactly this result when it included the mandatory award of
counsel fees in the Wage Act.

(iv) While Factor no. 4 seems to refer to whether there was a
contingency fee arrangement with the client or an hourly
one, it would also involve the legislative goal of the statute at
issue.

Factor 4 probably is intended to address a large contin-
gency fee that results from a small amount of work. Here,
given Defendant’s choice of defense and its strategy and tac-
tics, it was clear that even a 100% contingency fee would not
cover the legal work necessary to disprove Defendant’s con-
tention that Plaintiffs were the breaching party and were not
entitled to the incentive pay earned. Does this mean that
Plaintiffs should have given up and gone home? The public
policy reason for the mandatory attorneys’ fee provision in
the Wage Act was based on situations like this. The
Pennsylvania Legislature has determined that persons such
as Plaintiffs should be given the power to recover all wrong-
fully withheld wages from a vengeful employer, without hav-
ing to reduce their recovery by the counsel fees incurred, so
long as those fees were reasonable in the circumstances.

7. Plaintiffs’ attorneys fees under the Wage Act for
Plaintiffs’ Response to Defendant’s Appeal and for this
remand are also fully awardable because Plaintiffs’ appeal
was successful on the merits.

Defendant continues to insist that attorneys’ fees under
the Act are limited to those incurred at trial. Defendant
bases this on a supposedly literal reading of the Wage Act
and an insistence that the word “action” applies only through
the trial. We reject this argument as being contrary to the
overwhelming authority that an appeal is a post-trial contin-
uation of the action. See Seibel v. Paolino, 249 B.R. 384
(Bankr. E.D. Pa. 2000).

Defendant also contends that Plaintiffs’ appeal was not
successful. To the contrary, as to the merits of their Wage Act
claim, Plaintiffs were completely vindicated on appeal. In
addition, Plaintiffs’ defeat of Defendant’s counterclaims was

also upheld on appeal. The only issues remanded were the
recalculation or better justification of Plaintiffs’ trial counsel
fees and the calculation of an appropriate amount of counsel
fees for the appeal, and, implicitly, for the remand.

Defendant was “successful” regarding the question of
allocation of counsel fees only because the undersigned had
been too circumspect in its earlier Memoranda and Opinion
about the issue of good faith vs. bad faith. Defendant itself
did not and presumably could not object either to the amount
of time Plaintiffs’ counsel spent nor the hourly rates charged
for the entire trial. This is virtually an admission that, if the
counterclaim is a sham, as we found, then the entire amount
is awardable and nothing is allocable to the counterclaim.

The Superior Court had refused to deal with all but four
of Defendant’s nine issues because of Defendant’s noncom-
pliance with Pa.R.A.P. 2116(a). Plaintiffs, of course, would
have had to prepare for all nine issues. The four issues that
were considered on appeal were stated as follows:

1. Did the trial court err in ruling that the
Appellant must prove that customers are exclu-
sively Appellant’s customers in order to enforce
any contractual and common law protections
against Appellees’ copying of customer information
and soliciting customers?

2. Did the trial court err in ruling that the
Appellees’ status as securities brokers relieved
them of their contractual and common law obliga-
tions not to make use of Appellant’s customer list
and to not solicit Appellant’s customers?

3. Did the trial court err in awarding Appellees
$152,040.79 as reasonable attorneys fees in this
Wage Payment Collection action where compensa-
tory damages of only $72,105.39 were awarded?

4. Did the trial court err in failing to make any dis-
tinction between attorneys fees related to the wage
payment claims and fees related to defending
Appellant’s claim against the Appellees?

Superior Court Opinion at pages 6-7.

In order to determine what the remaining five issues
were that Defendant waived, we look to Plaintiffs’ Brief on
Remand, pp. 22-23, and Defendant’s Rule 1925 Statement,
filed with the trial court, of only eight matters. It appears
that the remaining five issues which were held to have been
waived, but for which Plaintiffs would have had to have pre-
pared, must have involved the following:

Issues 5 and 6: Whether expert fees were erroneously
awarded as part of the Wage Act counsel fees. WAIVED.

Issue 7: Whether Plaintiff Ambrose had rejected the offer
of incentive wages which he was nevertheless awarded
under the Wage Act. WAIVED.

Issue 8: Whether Plaintiff Kramer was not eligible for
incentive wages because he never signed a non-solicitation
agreement. WAIVED.

Issue 9: Whether the trial court erred in barring
Defendant’s expert’s testimony. WAIVED.

The Superior Court’s Opinion states that “[t]he first two
issues raised by [Defendant] constitute challenges to the
trial court’s finding that appellees did not engage in unfair
competition, breach their fiduciary duties, or engage in an
illicit conspiracy by informing customers from
Commonwealth’s account list that they would be leaving to
work for a competitor.” (Slip Opn, p. 7, emphasis added.) The
Superior Court ruled against Defendant on those issues. The
only dispute that remains in question on remand is ancillary
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to Plaintiffs’ action: the amount of counsel fees which
Defendant owes under the Wage Act. Plaintiffs’ right to
counsel fees under that Act was affirmed and is not an issue
on remand.

The amount of fees for the appeal that should be added to
the amount attributable to the trial of Plaintiffs’ wage claims
has been left to this trial court to decide. A review of the affi-
davits and briefs on this issue revealed that Defendant’s
arguments that appellate fees are not awardable under the
Wage Act is without merit and is a continuation of its frivo-
lous, vexatious, and bad faith conduct previously discussed
at length.

8. Plaintiffs’ attorneys’ fees related to Defendant’s appeal of
decision concerning execution and the belated posting of an
appeal bond are also fully awardable.

The Rules of Court grant an automatic supersedeas to any
appellant who posts the appropriate amount of security to
assure that the appellee will not be harmed during the pen-
dency of the appeal by its inability to execute on the judg-
ment. This is an integral part of the appeal itself. Defendant
sought to avoid execution without providing the necessary
bond. It sought an unfair advantage over Plaintiffs during
the pendency of the appeal. The fees Plaintiffs incurred to
overcome this frivolous tactic were awardable.

9. Defendants’ inclusion in its Statement of its objection to
expert witness services is improper, and may have been
inadvertent, as that issue was finally decided in the first
appeal.

We previously listed the issues raised by Defendant in its
earlier appeal. See Topic 7 of this Opinion, above. Among
those issues raised by Defendant in its first appeal and held
to have been waived is the issue of “expert witness services.”
This issue has again been raised, perhaps inadvertently, in
item no. 4 of Defendant’s current Statement of Matters
Complained of on Appeal. Since it has already been finally
decided by the Superior Court, we have no need to discuss it
further.

CONCLUSION
In the trial and appeal, Plaintiffs’ attorney did nothing

that was not necessitated by Defendant’s tactics in asserting
spurious defenses and duplicative and equally spurious
counterclaims for which Defendant had no proof. Although
Defendant acted in bad faith, that is immaterial since under
the Wage Act, even good faith will not excuse an employer
from withholding wages earned.

We properly awarded Plaintiffs all the counsel fees
incurred for the appeal, this remand, and the execution pro-
ceedings as well as for the trial. Defendant does not object to
either the time spent nor the hourly rate charged. There was
no error in awarding fees that are undisputedly reasonable
for all the work done, since all the work done was to prose-
cute Plaintiffs’ claims under the Wage Act and to destroy
Defendant’s sham defense duplicated by its spurious coun-
terclaims.

BY THE COURT:
/s/ Friedman, J.

1 This had not been addressed prior to remand, but, given the
direction of the remand that we make a careful analysis, we
gave counsel an opportunity to weigh in on the meaning of
the phrase.
2 Nelson v. University of Hawaii, 99 Hawaii 262, 54 P.3d 433
(2002).
3 See 43 P.S. §260.2a, definition of employer, and Hirsch v.
EPL Technologies, Inc., 910 A.2d 84 (Pa.Super. 2006).

Gustine Uniontown Associates, LTD., et al. v.
Anthony Crane Rental, Inc., et al. v.

Gustine Uniontown, Inc., et al.
Settlement—Joint Tortfeasor—Attendance at Trial—
Preliminary Objections

1. Plaintiff, owner of shopping center, sued more than one
dozen defendants following construction of the shopping
center when the earth moved causing severe damage to the
buildings, parking areas, and sidewalks. The parties that
Plaintiff sued joined other entities as additional defendants.
Plaintiff and GeoMechanics entered into a pro rata joint tort-
feasor release after which GeoMechanics presented a
motion to amend its answer and new matter to assert release
to which there was no opposition. GeoMechanics also pre-
sented a Motion to Excuse Attendance at Trial which is the
subject of this Opinion and Order of Court. GeoMechanics
recognizes that it continues to be a party to the lawsuit.
Pennsylvania rules governing discovery apply to
GeoMechanics as well.

2. Under settled Pennsylvania law, nonsettling defendants
may pursue pending claims against a settling defendant
based on allegations that the settling defendant is a joint tort-
feasor.

3. If a settling defendant is ordered to have counsel pres-
ent throughout the trial, in all likelihood counsel will not par-
ticipate, thus the proceedings may be even more confusing
for the jury than if counsel for the settling defendant is not
present.

4. There is no Pennsylvania appellate case law directly
addressing the issue of whether a court may compel a settling
defendant to be present throughout the trial of the plaintiff ’s
claims against the nonsettling defendant(s), just as there is no
case law addressing the issue of whether a defendant who did
not settle can be compelled to be present at trial.

5. Even assuming that a court has the authority to compel
a party to be present at trial, there is no justification for the
adoption of a rule compelling a settling defendant to attend
a trial in which it has no interest in the outcome of the case.

(William R. Friedman)

Edward B. Gentilcore for Gustine Uniontown Associates,
LTD., a Pennsylvania Limited Partnership, by and through
Gustine Uniontown, Inc. General Partnership.
Jeffrey S. Proden and Daniel D. Taylor for Anthony Crane
Rental, Inc. and Penn Transportation Services, Inc.
Chad A. Wissinger for Architectural Services Group, Inc.
Thomas J. Lowery for Construction Engineering
Consultants, Inc.
Bethann R. Lloyd for GeoMechanics, Inc.
Chad A. Wissinger for Jabille Developments Corporation.
Rochelle R. Koerbel and Robert Blumling for Mascaro, Inc.
Steven P. McCloskey for McMillen Engineering, Inc.
William D. Clifford for P.C. Yezbak & Son, Inc.
Peter Newberry and Jeffrey S. Proden and Daniel D. Taylor
for Penn Transportation Services, Inc.
Ray F. Middleman for Ruprecht, Schroeder, Hoffman
Architects.
James B. Lieber and John M. Tedder for Additional
Defendant, Gustine Uniontown, Inc.
David Raves for BSW Architects.
Kevin J. McKeon for Thor Concrete Construction, Inc.

No. GD 99-012166. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.
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OPINION AND ORDER OF COURT
Wettick, J., June 24, 2009—A Motion to Excuse

Attendance at Trial filed by defendant GeoMechanics, Inc. is
the subject of this Opinion and Order of Court. The issue
which this Opinion addresses is whether a settling defendant
is required to attend the trial of the plaintiff ’s claims against
the defendants who did not settle.

This is a lawsuit brought by the owner of a shopping cen-
ter built on land above a former coal mine. Following the com-
pletion of construction, the earth has moved causing severe
damage to the buildings, parking areas, and sidewalks.

Plaintiff has brought tort and breach of contract claims
against more than a dozen defendants including
GeoMechanics. Parties that plaintiff sued have joined other
entities as additional defendants.

In February of 2009, plaintiff and GeoMechanics entered
into a pro rata joint tortfeasor release. Subsequently,
GeoMechanics presented a motion to amend its answer and
new matter to, assert the defense of release. There was no
opposition to this motion.

At the same time, GeoMechanics presented a Motion to
Excuse Attendance at Trial that is the subject of this Opinion
and Order of Court. This motion is opposed by certain defen-
dants and additional defendants.1

While many attorneys and judges believe that it may be
reversible error for a judge to excuse a settling defendant
from attending the trial, no one has cited, and I am not aware
of, any authority that would permit me to require a party to
be present throughout the trial.2

I begin with the situation in which there has been no set-
tlement. The plaintiff is a passenger in a car driven by A that
collides with a car driven by B. The plaintiff sues A and B. A
files a crossclaim against B. Prior to trial, B sends a letter to
the court stating that she will not be participating at trial. In
this situation, there is no case law even hinting that a court
may compel B to be present throughout the trial.

I know of no reason why a different result would be reached
where B has chosen not to participate because she had settled
with the plaintiff through a joint tort-feasor release and, thus,
has no interest in the outcome of the case. The law favors set-
tlements so, as an incentive to settle, a settling party should not
incur any additional litigation expenses.3

Under settled Pennsylvania law, nonsettling defendants
may pursue pending claims against a settling defendant
based on allegations that the settling defendant is a joint tort-
feasor. This is accomplished by continuing to include the set-
tling defendant in the caption and by including the settling
defendant as a defendant on the jury verdict slip in order
that the jury may determine the issues of joint or sole liabil-
ity. Herbert v. Parkview Hospital, 854 A.2d 1285 (Pa.Super.
2004).

I recognize that appellate court opinions addressing the
issue of whether a settling defendant should remain on the
jury verdict slip have framed the issue in terms of whether a
court shall require “the continued participation at trial of a
settling codefendant.” See Herbert v. Parkview Hospital,
supra at 1289 (emphasis added), where the Court said:

More recently, under the present formulation of the
UCTA, this Court reaffirmed Davis in requiring the
continued participation at trial of a settling co-
defendant. See Nat’l Liberty Life Ins. Co. v. Kling
P’ship, 350 Pa.Super. 524, 504 A.2d 1273, 1276-77
(1986) (relying on Davis, and citing other cases
from our Supreme Court, this Court, and the United
States Court of Appeals for the Third Circuit.

Also see Noecker v. Johns-Manville Corp., 513 A.2d 1014,
1018 n.5 (Pa.Super. 1986) (emphasis added):

FN5. Although we do not address appellant’s claim,
we wish to point out that the principle established
by Davis v. Miller, 385 Pa. 348, 123 A.2d 422 (1956),
i.e., that a defendant settling on a pro rata release
is required to participate in the trial so that its joint
tortfeasor status can be determined and the reduc-
tion in the verdict be accomplished, has been reaf-
firmed in numerous cases. E.g., Slaughter v.
Pennsylvania X-Ray Corp., 638 F.2d 639 (3d Cir.
1981); National Liberty Life Ins. Co. v. Kling
Partnership, 350 Pa.Super. 524, 504 A.2d 1273
(1986); Charles v. Giant Eagle Markets, 330
Pa.Super. 76, 478 A.2d 1359 (1984).

This requirement of the settling defendant’s continued
participation at trial, discussed in the case law, refers only to
the principle established by Davis v. Miller, 123 A.2d 422 (Pa.
1956), that the nonsettling defendant may keep the settling
defendant in the case. In Davis, the three plaintiffs were pas-
sengers in an automobile driven by Richardson. Id. at 423.
The Richardson car collided with a car driven by Miller. The
passengers sued Miller alleging the accident was caused by
his negligence. Miller filed a complaint joining Richardson as
an additional defendant alleging that she was alone liable or
jointly liable with him. Subsequently, Richardson obtained a
release from Miller covering all claims Miller might have
against her. Richardson also obtained releases of liability
from the three plaintiffs. Id. at 423.

The trial court discharged Richardson from the case.
Miller appealed. The Pennsylvania Supreme Court reversed.
It stated that Miller was entitled to a determination of
whether Richardson was a joint tort-feasor with Miller:

Therefore, although Miller cannot recover contri-
bution from the additional defendant, he does have
an extremely valuable right in retaining her in the
case, because, if the jury should find her to be a
joint tortfeasor, his liability to plaintiffs would be
cut in half. Her continuance in the case is therefore
necessary, even though no recovery can be had
against her either by plaintiffs or by defendant, in
order to determine the amount of damages that
defendant may be obliged to pay plaintiffs in the
light of the situation created by their releases of the
additional defendant’s liability. Id. 424.

The only issue addressed in Davis was whether
Richardson’s continuance in the case was necessary. The
Court never said that Richardson must be present at trial.
Consequently, subsequent case law based on the principle
established by Davis is addressing only the question of
whether the nonsettling defendant may retain the settling
defendant in the case.

It appears to be the position of the nonsettling defendants
that unless counsel for the settling defendant is required to
be present at trial, a jury will not consider the contention of
the nonsettling defendants that the evidence supports a find-
ing that the settling defendant is solely liable, or at least par-
tially liable, for the plaintiffs’ injuries. I disagree.

Beginning with its opening instructions, the court will
explain to the jury that this case involves the plaintiffs’
claims against the defendants who are present to offer a
defense and the defendant who is not present, and that it
will be the responsibility of the jury to determine the per-
cent of causal negligence of both the defendants who are
presenting a defense and the defendant who is not doing so.
In addition, counsel for the nonsettling defendants will
advise the jury in their opening and closing statements that
in deciding who is responsible for the accident, the jury



page 494 volume 157  no.  25Supplement to The Lawyers Journal

should take into account evidence that these defendants
will offer (or did offer) showing that the defendant on the
jury slip who was not present was solely, or partially,
responsible for the accident. The defendants will also be
describing (and will probably show to the jury) the verdict
slip that includes the name of the defendant who was not
present. Consequently, there is no reason to believe that the
jurors cannot understand or will ignore the Court’s instruc-
tions that the jury must allocate liability as to both the
defendants who presented a defense and the defendant who
was not present.

If a settling defendant is ordered to have counsel present
throughout the trial, the proceedings may be even more con-
fusing to the jury than if counsel for the settling defendant is
not present. If the attorney for a settling defendant must be
present at the counsel table throughout the trial, in all likeli-
hood he or she will never participate. He or she will decline
to open, will not cross-examine any witnesses, will not pre-
sent any evidence, and will not make a closing argument. No
explanation will be given to the jury by the court or by the
other attorneys as to why the settling defendant’s counsel did
not present a defense.

In summary, there is no Pennsylvania appellate case law
directly addressing the issue of whether a court may compel
a settling defendant to be present throughout the trial of the
plaintiffs claims against the nonsettling defendant(s), just
as there is no case law addressing the issue of whether a
defendant who did not settle can be compelled to be present
at trial. The explanation for the lack of case law is that this
is a nonissue because there is no authority by which a court
may compel a party to expend its resources to be present at
a trial at which that party has no interest in the outcome of
the case. Furthermore, even assuming that a court has the
authority to compel a party to be present at trial, there is no
justification for the adoption of a rule compelling a settling
defendant to attend a trial in which it has no interest in the
outcome of the case.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 24th day of June, 2009, it is hereby ORDERED

that:
(1) GeoMechanics, Inc.’s Motion to Excuse Attendance at

Trial is granted;
(2) GeoMechanics, Inc. is not required to be present at

any trial conducted in these proceedings;
(3) for purposes of discovery, GeoMechanics, Inc. contin-

ues to be a party to this litigation; and
(4) this court order does not prevent any party from call-

ing GeoMechanics, Inc.’s representatives to testify as a wit-
ness at trial through service of a subpoena or a notice to
attend.

BY THE COURT:
/s/Wettick, J.

1 GeoMechanics recognizes that it continues to be a party in
this lawsuit because of the outstanding cross-claims: Thus,
the Pennsylvania rules governing discovery applicable to
parties, apply to GeoMechanics.
2 A corporation may not be represented by a person who is
not an attorney. Walacavage v. Excell 2000, Inc., 480 A.2d
281 (Pa.Super. 1984). Thus, if there is such a requirement,
courts would be requiring corporations to hire attorneys to
sit through a trial.
3 This case does not involve the situation in which the release
between the plaintiff and the settling defendant provides
that the settling defendant must participate at trial.

Commonwealth of Pennsylvania v.
Morris Haley

Court Interference with Defendant’s Case-in-Chief—
Sequestration Violation—Sentencing Errors

1. There is no merit to the allegation that the Court pres-
sured defense counsel into presenting testimony from its
investigator when there was no time to prepare. Defense
counsel had many months to prepare and the investigator
was a known witness.

2. The Court did not err in allowing two Commonwealth
witnesses to remain in the courtroom during the trial. One
witness was the first to be called to the stand by the
Commonwealth and the second only testified in rebuttal
regarding a collateral matter.

3. The Court did not err in imposing a sentence, which
included one count above the sentencing guidelines, because
the individualized facts of this case warrant such a sentence.

(Robert A. Crisanti)

Jennifer DiGiovanni for the Commonwealth.
Scott Coffey for Defendant.

No. CC-2006-8842 and CC-2007-1416. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
McDaniels, P.J., June 22, 2009—The Defendant has

appealed from the judgment of sentence entered by this
Court on May 13, 2008. A review of the record reveals that
the Defendant has failed to present any meritorious issues
for review and, therefore, the judgment of sentence should
be affirmed.

The Defendant was charged with Rape,1 Involuntary
Deviate Sexual Intercourse,2 Aggravated Indecent Assault,3

Incest,4 Statutory Sexual Assault,5 Rape of a Child,6 Indecent
Assault of a Person under 13,7 Endangering the Welfare of a
Child8 and Corruption of Minors.9 Prior to trial, the
Aggravated Indecent Assault counts at CC 200608842 were
withdrawn, and at the conclusion of trial, the Defendant’s
Motion for Judgment of Acquittal was granted as to the IDSI
counts at CC 200608842. The jury returned verdicts of guilty
at all remaining charges.

The Defendant appeared before this Court on May 13,
2008, at which time he was sentenced to an aggregate term
of imprisonment of 32 ½ - 64 years. A timely Post-Sentence
Motion was filed and was denied by this Court on June 11,
2008. His Motion to Reconsider was denied on June 21, 2005.
This timely appeal followed.

1. Defense Investigator
The Defendant initially argues that this Court erred in

“pressur[ing] defense counsel to present Investigator Jack
Mullins in five minutes so there was no time to prepare.”
This claim is meritless.

At trial, the victim testified that the Defendant took her to
several area hotels to have sex with her. The Commonwealth
presented receipts showing that the Defendant paid for a
room at each of two (2) hotels identified by the victims dur-
ing the approximate time frames she identified. During his
testimony, the Defendant attempted to explain the receipts
by saying that he had been having an extra-marital affair
with a woman named Natasha Murphy, and that the receipts
represented trysts he and Ms. Murphy had had at various
area hotels. On cross-examination, the Defendant testified
that his investigator was in possession of numerous receipts
(more than those introduced by the Commonwealth) for
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those trysts. (T.T. p. 189).
Defense counsel then called investigator Jack Mullins.

Mr. Mullins testified that he was only able to confirm those
hotel visits for which the Commonwealth had introduced
receipts. (T.T. p. 219).

The Defendant now asserts that this Court erred in forc-
ing his counsel to present Mr. Mullins’ testimony “in five min-
utes so there was no time to prepare.” This claim is meritless.

Reference to the record reveals that the initial charges
were filed in May, 2006 and trial did not commence until
February 25, 2008. Although the Defendant was initially rep-
resented by another attorney, trial counsel appeared of-
record in a Motion for Postponement on October 2, 2007.
Inasmuch as the record reflects that counsel had many
months to prepare for trial and further that Mr. Mullins was
a known witness, there is no reasonable argument that this
Court did not allow counsel time to prepare his testimony.
The conduct of trial and timing of witnesses is within this
Court’s discretion, and this Court cannot be found to have
abused its discretion in making efforts to keep the trial mov-
ing and stave off unnecessary delay.

The record suggests that the Defendant’s true claim of
error lies not with this Court’s attempts to keep the trial
moving, but rather with counsel’s decision to call Mr.
Mullins at all. Whether Ms. Phillips was ineffective for fail-
ing to properly prepare for Mr. Mullins’ testimony, or for
calling him at all, is a matter properly reserved for collater-
al review, see Commonwealth v. Grant, 812 A.2d 726 (Pa.
2002), and will not be addressed at this time. This claim
must fail.

2. Sequestration
Next, the Defendant argues that the Commonwealth vio-

lated this Court’s sequestration order by allowing two wit-
nesses, the victim’s mother and stepfather, to remain in the
courtroom. Careful review of the record reveals that this
claim is meritless.

Generally, “the question of sequestering witnesses is left
to the discretion of the trial judge and [her] decisions in such
matters will be reversed only for a clear abuse of discre-
tion.” Commonwealth v. Bellacchio, 442 A.2d 1147, 1152
(Pa.Super. 1982). With regard to rebuttal witnesses present
in the courtroom for all or part of the trial, no error will be
found when the witness’ testimony is “limited in scope and of
a nature that could not realistically be conformed to the tes-
timony of a prior witness.” Id.

Betty Gordon, the victim’s mother, was the first witness to
testify and per standard practice, was allowed to remain in
the courtroom after her testimony had concluded. She did
not take the stand again, and so this Court is at a loss to
explain how her presence caused the Defendant prejudice.

The record further reveals that Reuben Gordon, the vic-
tim’s stepfather, was not a witness for the Commonwealth’s
case-in-chief, but was called in rebuttal to offer extremely
limited testimony regarding his presence at the children’s
custody exchanges with the Defendant. During his testimony,
the Defendant testified that when he had visitation with his
children (the victim and her younger sister, Tajah), he always
took them together. (T.T. p. 170). On rebuttal, the
Commonwealth called Mr. Gordon, who testified that he was
the adult present at the custody exchanges and that the
Defendant took the victim alone 90% of the time. (T.T. p. 228).

While certainly contrary to the Defendant’s testimony,
Mr. Gordon’s testimony was extremely limited in scope and
only peripherally related to the charges. He did not offer
substantive testimony about the incidents of abuse and
therefore his presence in the courtroom for the duration of
trial did not preclude his rebuttal testimony. This claim

must fail.

3. Sentencing Issues
The Defendant also raises a number of challenges to his

sentence, arguing alternatively that the term of imprison-
ment imposed was excessive and that this Court failed to
place its reasons for deviation from the guidelines on the
record. These claims are meritless.

Initially, we note that “[s]entencing is a matter vested in
the sound discretion of the sentencing judge, and a sentence
will not be disturbed on appeal absent an abuse of discretion.
Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007).
“An abuse of discretion is more than a mere error of judg-
ment; thus, a sentencing court will not have abused its dis-
cretion unless the record discloses that the judgment exer-
cised was manifestly unreasonable or the result of partiality,
prejudice, bias or ill-will. In more expansive terms…an
abuse of discretion may not be found merely because an
appellate court might have reached a different conclusion,
but requires a result of manifest unreasonableness or par-
tiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d
1198, 1200 (Pa.Super. 2008).

The Defendant initially argues that the wrong victim age
guidelines were used for each of the informations, resulting
in unnaturally high Offense Gravity Scores (OGS). However,
his claims are incorrect. The charges at CC 200608842 per-
tained to the incident which occurred on May 20, 2006, after
Mina had already turned 13 years old. The Rape charge was
appropriately graded as a 12 OGS for a victim over 13. The
only other charge for which age was an issue was Statutory
Sexual Assault, but careful examination of the record
reveals that no sentence was imposed at that charge.

The charges at CC 200701416 all pertained to a victim
under the age of 13, and were graded as such. At trial, Mina
testified that the offenses which formed the basis of these
crimes began when she was 10 years old and continued until
she was 13, thus, the age enhancement was appropriate.

The Defendant also argues that this Court inappropriate-
ly exceeded the guideline ranges in formulating its sentence.
He points out that the Sentencing Guideline forms submitted
by the Commonwealth are not a part of the record and ques-
tions the calculation of various charges. This Court concurs
that the Guideline forms are not a part of the record and can
only speculate that their absence is due to a clerical error.
However, the guidelines are easily recreated here:

CHARGE Mitigated Standard    Aggravated    Imposed
Rape 
(CC 200608842) 48 60-78 90 8-16 years
Incest
(CC 200608842 and
CC 200701416 12 24-36 48 3-6 years

(each offense)
Rape of a Child
(Under 13 years)
CC 200701416 84 96-SL 8-16 years
IDSI w/a Child
(Under 13 years)
CC 200701416 84 96-SL 8-16 years
Aggravated
Indecent Assault
CC 200701416 24 36-48 60 2½ - 5 years

With the exception of the Rape charge at CC 200608842,
all of the sentences imposed were within the standard
range.10 The sentence at the Rape charge did represent a
slight departure – that of only six (6) months – from the
aggravated range of the guidelines, and this Court placed its
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reasons for the sentence imposed on the record:

THE COURT: The destruction you have caused to
the persons in this matter is just something that
will never go away. I wish I could say that it will. I
know that it will not. The fact that it happened over
and over and over again.

Sir, you are a danger to the community. The damage
you caused to others is something that you cannot
even measure.

(Sentencing Hearing Transcript, p. 18).

This Court reminds the Defendant that “[a]lthough the
sentencing guidelines are an important factor in sentencing,
they are but only one factor when determining individual-
ized sentences. ‘The guidelines have no binding effect, cre-
ate no presumption in sentencing and do not predominate
over other sentencing factors – they are advisory guideposts
that are valuable, may provide an essential starting point
and that must be respected and considered; they recom-
mend, however, rather than require, a particular sentence.’”
Commonwealth v. Holiday, 954 A.2d 6, 12 (Pa.Super. 2008).
Inasmuch as the guidelines are not mandatory in nature, this
Court was well within its discretion in imposing a sentence
only just slightly outside the aggravated range. This claim
must fail.

4. Ineffective Assistance of Counsel
Finally, the Defendant raises a number of claims directed

to the ineffectiveness of trial counsel. As those claims are
properly deferred until collateral review, see Grant, supra,
this Court declines to address them at this time.

Accordingly, for the above reasons of fact and law, the
judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 18 Pa.C.S.A. §3121
2 18 Pa.C.S.A. §3123 and §3123(a)(1) at CC 200608842 and
§3123(b) at 200701416
3 18 Pa.C.S.A. §3125 – 2 counts at CC 200608842 and 1 count
at CC 200701416
4 18 Pa.C.S.A. §4302 – 1 count each at CC 200608842 and CC
200701416
5 18 Pa.C.S.A. §3122.1
6 18 Pa.C.S.A. §3121(c)
7 18 Pa.C.S.A. §3126(a)(7)
8 18 Pa.C.S.A. §4304
9 18 Pa.C.S.A. §6301(a)(1)
10 It bears mention that had this Court sentenced at the top of
the standard range for just the charges listed here, the
Defendant would have been subject to a total of 96.5 years
(and to a total of 100.5 years if this Court had used the aggra-
vated range). The aggregate sentence actually imposed–
32.5 - 65 years–was well within the standard guideline range
for these charges.
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Commonwealth of Pennsylvania v.
James Edward Cole, Jr.

Post-Conviction Relief Act—Plea Agreement

1. Defendant was juvenile when he participated in rape
and assault with two accomplices. Defendant entered into
agreement to cooperate with prosecution and testify against
accomplices. As part of agreement, Commonwealth would
recommend transfer of Defendant’s trial to juvenile Court.
No discussion was had regarding court approval of the
agreement or impact of court rejection of agreement.

2. Two judges rejected transfer to juvenile court as being
inappropriate given acts of defendant in participating in
crime. Juvenile court rejected transfer as defendant was fast
approaching 21 years of age and could not be assisted by
services offered to juvenile.

(William F. Barker)

Rusheen Petitt for the Commonwealth.
Scott Rudolf for Defendant.

No. CC200209417. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION AND ORDER OF COURT
O’Toole, J., June 16, 2009—This Opinion and Order of

Court are the result of a remand from the Superior Court,
pursuant to a Memorandum Opinion dated October 3, 2008,
directing this Court to hold an evidentiary hearing and file a
supplemental opinion for the purpose of:

(1) Clarifying the terms of the oral cooperation
Agreement entered into between the Defendant and the
Commonwealth. Specifically, the Superior Court stated that
the record was unclear on the following points: First, as to
whether the parties contemplated that the Agreement was
conditioned on judicial authorization; and second, as to
whether the parties agreed that the Defendant would be
tried in adult criminal court or not subject to any prosecu-
tion, in the event that the trial court refused to enforce the
Agreement;

(2) Determining whether Defendant’s trial counsel had a
reasonable basis for not filing a Motion to Dismiss
Prosecution; and

(3) Clarifying whether the charges against the Defendant
were ever filed in the Juvenile Section of the Family Division
and if so, if the Agreement had been approved by a Juvenile
Section Master.

Procedural History
The Defendant, who was seventeen (17) years of age at

the time, turned himself into the police on June 7, 2002. A
discussion ensued between the Commonwealth, defense
counsel, and the Defendant with regard to the Defendant
cooperating in the prosecution of certain crimes committed
by him and two accomplices. It was agreed by the parties
that the Defendant would be prosecuted as a juvenile in
exchange for him identifying his accomplices, providing
information about the crimes, and testifying against the
accomplices, if necessary.

The Defendant was then charged with Rape, 18 Pa.C.S.A.
§3121, Involuntary Deviate Sexual Intercourse, 18 Pa.C.S.A.
§3123, Robbery (2 counts), 18 Pa.C.S.A. §3701, Burglary, 18
Pa.C.S.A. §3502, Unlawful Restraint (2 counts), 18 Pa.C.S.A.
§2902, Terroristic Threats (2 counts), 18 Pa.C.S.A. §2706,
Recklessly Endangering Another Person (2 counts), 18
Pa.C.S.A. §2705, Simple Assault (3 counts), 18 Pa.C.S.A.
§2701, and Criminal Conspiracy, 18 Pa.C.S.A. §903.

In accordance with the Agreement, it is undisputed that
the Defendant provided information to the Commonwealth

regarding the names and whereabouts of the two accom-
plices (Booker Watson, Jr. and Elijah Watson), that the
Defendant testified at the preliminary hearing of Elijah
Watson, and that the Defendant was willing to testify against
both accomplices had they chosen to go to trial. Once the
accomplices were both sentenced, the Defendant’s case pro-
ceeded forward.

The Defendant appeared before the Honorable John
Zottola and requested that the matter be transferred to the
Juvenile Section, per the Agreement. Due to the very serious
nature of the charges, including the fact that the Defendant
had been a participant in the rape of the victim, Judge
Zottola was unwilling to accept the Commonwealth’s plea
offer for the Defendant to be prosecuted in the juvenile sys-
tem and he recused himself. The case was then assigned to
this Court. Similarly, this Court was unwilling to agree that
the case be transferred to juvenile court; however, this Court
agreed that such a transfer could occur if a judge in the
Juvenile Section approved the transfer.

On May 12, 2005, a hearing was held before the
Honorable Kim Berkeley Clark, the then-Administrative
Judge of the Family Division. At the conclusion of the hear-
ing, Judge Clark refused to permit the transfer because the
Defendant was, by the time of the decertification hearing
before her, six (6) months from his twenty-first (21st) birth-
day and she did not believe that was sufficient time to pro-
vide the Defendant with treatment, rehabilitation, and
supervision as a juvenile.

Due to Judge Clark’s ruling, the matter was returned to
this Court. On March 21, 2006, pursuant to a plea agreement
with the Commonwealth, the Defendant pled guilty to all
charges and was sentenced to serve a period of incarceration
of not less than six (6) years nor more than twelve (12) years. 

No direct appeal was filed.
On November 17, 2006, the Defendant filed a Petition

under the Post-Conviction Relief Act. Counsel was appointed
and an Amended Petition was filed alleging ineffective assis-
tance of counsel. The Commonwealth filed an Answer. On
November 19, 2007, an Order of Court was issued dismissing
the Defendant’s Petition without a hearing.

The Defendant appealed the dismissal to the Superior
Court. As indicated above, the Superior Court issued a
Memorandum Opinion dated October 3, 2008 remanding the
matter to this Court.

Pursuant to the remand, this Court held an evidentiary
hearing on March 24, 2009. The testimony at that hearing
was as follows:

Bryan Washowich, the captain of detectives of the City of
McKeesport Police Department, stated that he met with the
Defendant and his mother in a conference room at the police
station on June 7, 2002. The Defendant’s counsel, Jack
Conflenti, Esquire, and the on-call district attorney, Jennifer
DiGiovanni, Esquire were on the telephone. Attorney
DiGiovanni stated that if the Defendant cooperated, she
would “recommend” that he be originally charged as an
adult, but then be “decertified” to juvenile court. There was
nothing discussed about what would happen if a judge
refused to decertify the case. (N.T. 03/24/09, pp. 10-14)

Attorney Jack Conflenti, Esquire, who represented the
Defendant, testified that the terms of the Agreement were
“simple.” The Defendant would testify “and in exchange for
his testimony he would be treated as a juvenile, the case
would proceed through juvenile court.” He did not recall any
discussion at that time about what would happen in the event
that the Court would not agree to treat him as a juvenile. Mr.
Conflenti further stated that he did not have a reason for not
filing a Motion to Dismiss Prosecution, other than he did not
think that it would be granted and he was concerned that it
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would negatively effect the plea agreement. (N.T. 03/24/09,
pp. 20-22, 27-29)

Leslie Cole, the Defendant’s mother, stated that she was
contacted by Detective Washowich regarding an incident
involving her son. After discussing the situation with her
son, she called Attorney Conflenti and she, her husband, and
her son met with him at his law office. They then met with
Detective Washowich at the police station. It was her under-
standing that if her son cooperated “to the fullest,” he would
be prosecuted as a juvenile. There was no discussion about
what would happen if a judge would not agree to prosecute
the Defendant as a juvenile. (N.T. 03/24/09, pp. 35-39)

Attorney Jennifer DiGiovanni, Esquire, an assistant dis-
trict attorney, testified that she received a telephone call
regarding the Defendant on June 7, 2002. The call was
directed to her because she was the prosecutor assigned to
Judge Clark’s courtroom at that time and the Defendant
“was active” in Judge Clark’s courtroom. The call was from
Detective Washowich, with Attorney Conflenti also on the
line. A “plea agreement” was reached at that time. The
words “cooperation agreement” were never used during the
course of the conversation. The terms of the plea agreement
were “if defendant, Mr. Cole, cooperated fully with the police
by telling them everything he knew, by testifying if need be
against the other two people involved that we would recom-
mend a transfer to juvenile court once his testimony or coop-
eration was complete in adult court.” She did not “promise”
that the case would be tried in juvenile court. She does not
have the authority to do so, as that is a judicial decision and
plea agreements are always subject to judicial approval. She
never agreed, or even suggested, that the charges would be
dismissed if the case could not be transferred to juvenile
court. This case was originally filed in adult criminal court.
It was not filed in juvenile court. (N.T. 03/24/09, pp. 42-46)
Attorney Bruce Beemer, Esquire, an assistant district attor-
ney, stated that he presented the plea agreement to both
Judge Zottola and this Court and both judges rejected the
agreement. He also stated that he appeared before Judge
Clark and she refused to grant decertification and have the
Defendant tried as a juvenile. At that point, he and Attorney
Conflenti negotiated another plea agreement wherein the
Defendant would plead guilty to all charges and be sen-
tenced to six to twelve (6-12) years on the charge of Rape
and no further penalty on the remaining charges. Mr.
Beemer indicated that this was a lenient sentence based
upon the charges. (N.T. 03/24/09, pp. 44-55)

Issues to be Addressed Per Superior Court Remand
First, with regard to clarifying the terms of the oral coop-

eration Agreement entered into between the Defendant and
the Commonwealth, the Court finds the following: The par-
ties did not discuss whether the Agreement was subject to
judicial approval, nor did they discuss the possibility that
transferring the case to juvenile court would be rejected by
a judge; as this latter issue was never addressed, there was
no agreement as to whether the Defendant would be tried as
an adult or the charges would be withdrawn. The discussion
between the parties never got that far; rather, the discussion
ended with the Commonwealth agreeing to recommend that
the Defendant be tried as a juvenile in exchange for his full
cooperation. However, it is well known that all plea agree-
ments are subject to judicial approval.

Second, the Court finds that Defendant’s trial counsel had
a reasonable basis for not filing a Motion to Dismiss
Prosecution because the Motion would have been denied on
the basis that the law is very clear that the Court is permit-
ted to reject a plea agreement. As the Defendant can only
prevail on this claim if the Motion would have been granted,

this claim fails.
Third, according to the record, the charges against the

Defendant were not filed in the Juvenile Section of the
Family Division and the Agreement was not approved by a
Juvenile Section Master.

ORDER OF COURT
AND NOW, to wit this sixteenth day of June, 2009, after a

hearing in open court and a review of the record, it is here-
by ORDERED that the Defendant’s PCRA Petition was prop-
erly dismissed.

BY THE COURT:
/s/O’Toole, J.

Roth Cash Register Company, Inc. v.
Micros Systems, Inc., Frontier Business
Technologies, Inc., Micros Fidelio Direct

North Central, Inc., Mark Gillie
and Larry Lange

Shenango Systems Solutions, Inc. v.
Micros Systems, Inc., Frontier Business
Technologies, Inc., Micros Fidelio Direct

North Central, Inc. and Mark Gillie
Coordinate Jurisdiction Rule—Gist of the Action Doctrine

1. Defendant, Micros Systems makes point of sale com-
puter systems. Plaintiffs were distributors and serviced sys-
tems made by Defendant. Contract with plaintiffs included
exclusive territory. Contract automatically renewed unless
termination notice was given three months prior to expira-
tion of current term.

2. Defendant Micros breached contract by authorizing
another dealer (Frontier) to sell in the exclusive territory of
plaintiffs.

3. Plaintiffs previously won awards on breach of contract
in arbitration. Claims in this action were in tort. Initial trial
court’s grant of summary judgment based on contract award
was overturned by Superior Court. Superior Court applied
coordinate jurisdiction rule to determine “that which has
been in arbitration shall remain in arbitration.” Thus, claims
in tort were allowed to go to trial despite defendants’ claim
of res judicata.

4. Trial revealed tortious activities separate from con-
tract as prior to trial all actions were being lumped together
as sole acts of Micros.

5. Jury awarded damages against defendant Frontier for
tortious interference with current or prospective contractu-
al relations with customers.

6. Frontier appealed damage rule using gist of action doc-
trine to claim that the gist of the action is a breach of con-
tract. Court rejected this argument as court was bound by
Superior Court’s ruling.

(William F. Barker)

Richard B. Sandow for Roth Cash Register Company, Inc.
Richard G. Lewis for Shenango Systems Solutions, Inc.
Robert L. Byer for Frontier Business Technologies, Inc., and
Mark Gillie and Larry Lange.
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Eleanor Roy Barrett and Thomas J. Farnan for Micros
Systems and Micros Fidelio Direct North Central, Inc.

No. GD 00-10961 and GD 00-18464. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., July 1, 2009—The transcript for the cap-
tioned cases was made from the videotape record of the trial.
The trial began on April 28, 2008 with argument on motions
in limine and concluded on May 26, 2008, with the jury’s
answers to interrogatories. There are several volumes of the
trial transcript, each covering groups of dates. Citations
herein are to Trial Transcript (“TT”) with relevant dates,
rather than volume numbers.

Roth Cash Register Company, Inc. (“Roth”) and
Shenango Systems Solutions, Inc. (“Shenango”) are dealers
in and servicers of certain computerized equipment made by
MICROS Systems, Inc. (“MICROS”).1 MICROS makes what
is commonly known as POS equipment and related software.
POS means Point of Sale and refers to the sophisticated com-
puterized systems that have replaced the old-fashioned cash
registers formerly used by restaurants and hotels. POS
equipment manages much more than the sales transactions
with members of the public who eat at the restaurants and
stay at the hotels. POS equipment can do such things as keep
track of inventory and transmit instructions from the wait-
person to the kitchen; it can also be programmed to serve the
individual needs of each purchaser.

The dealers who sold MICROS equipment, such as instant
plaintiffs, earned money from the sales in two main ways,
first by selling the equipment and programs and second by
selling post-warranty service agreements. In addition, the
plaintiffs would do repairs when called and would some-
times service MICROS’s “Major Accounts.” Although the
meaning of “Major Accounts” was not in dispute, neverthe-
less there was much discussion of Major Accounts during
the course of the trial. Since Major Accounts involve nation-
wide chains, that type of account, under the contracts at
issue, was handled differently from each dealer’s own cus-
tomers’ accounts.

Both Roth and Shenango had a long-time relationship
with MICROS, based on contracts that would automati-
cally renew annually “unless either party notifies the
other not less than three (3) months” prior to their expi-
ration that it does not wish to renew. Plaintiff Exhibit 7,
¶16(b). Roth was a larger dealership than Shenango was.
Roth and Shenango each had an exclusive territory,
(referred to as APR, for “area of primary responsibility”)
as did other MICROS dealers around the country. At some
point prior to the events in question, MICROS had decid-
ed that it was going to eliminate the exclusive territories
of its various dealers, including Roth and Shenango, and
allow any dealer to sell in any other dealer’s territory.
MICROS had also decided that it would eventually elimi-
nate outside dealers altogether, at least in the territories
of Roth and Shenango, and would establish its own distri-
bution outlets.

The problems in these cases arose because MICROS
jumped the gun, putting its plans into effect while it still had
unfulfilled contracts in place with Roth and with Shenango.
MICROS did this in two ways: it permitted another dealer,
Frontier Business Technologies, Inc. (“Frontier”), to invade
the exclusive territories of both Roth and Shenango and it
terminated the contract with Roth improperly and not as
required by the contract itself. In response, Roth and
Shenango brought the instant lawsuits, and, after very
lengthy pre-trial proceedings, including a prior appeal

which established the law of the case, the dispute was pre-
sented to a jury. It should be noted that the two cases were
tried together but were not consolidated, and that the same
counsel acted for the parties in each case and the same jury
decided both cases, answering one set of combined inter-
rogatories.

The jury found in favor of both Roth and Shenango and
against MICROS and Frontier on some but not all of the
counts; it also found in favor of the two individual defen-
dants, Gillie and Lange. The verdict was molded based on
the jury’s answers to interrogatories, and Post-Verdict
Motions were filed by two of the Defendants, MICROS and
Frontier, and also by both Roth and Shenango. After argu-
ment, we concluded that there was sufficient evidence to
support the jury’s various findings for and against the vari-
ous parties as to the different counts. Judgment was then
entered on the verdict as molded and these appeals followed. 

A difficulty that has probably led to some confusion in the
record is the tendency to lump both plaintiffs together and
all defendants together. Everyone, at some point, has said
“MICROS” when what was meant was “Frontier” or
“MICROS and Frontier.” This can result in one’s forgetting
that, despite the many similarities in the pleadings and in the
evidence, the plaintiffs are not related to each other; it also
can lead to one’s forgetting that at some of the times in ques-
tion MICROS and Frontier were unrelated entities who later
did become related. Each plaintiff has a slightly different set
of material facts pertinent to its claims, and each defendant
has significantly different duties to each plaintiff. For exam-
ple, MICROS’s duties to each plaintiff arise chiefly out of its
contract with each. However, MICROS also had duties sepa-
rate from its contract and related to its being a member of
society with duties that arise under the law of tort. Frontier,
on the other hand, had only non-contractual duties to
Plaintiffs, the breaches of which Roth and Shenango sought
to vindicate in tort. To add to the confusion, as of June 30,
2000, MICROS acquired all of Frontier’s common stock. See
Plaintiff Exhibit 36. It is believed this purchase included
Frontier’s obligations to Roth and Shenango, yet MICROS
and Frontier have maintained their separate identities dur-
ing the trial and through this appeal.

Another unusual aspect is that some of the disputes
between MICROS and each Plaintiff were decided by an
arbitrator. The arbitrator decided contract damages relating
to a discrete time period and did not deal with the future
damages that flowed from MICROS’s breach. The effect of
the arbitrator’s decision was the subject of the prior appeal,
and it continues to be a thorn in the side for all concerned.

The cases also have a confusing twist resulting from dif-
ferent understandings of the prior Order of the Superior
Court which reversed our grant of summary judgment in
favor of Defendants on all counts. We had originally decided
that the gist of all the counts in both complaints was in con-
tract even though most of the counts were in tort. We had
also decided that those counts had been previously decided
(favorably to Plaintiffs) in arbitration proceedings pursuant
to the contracts between MICROS and each Plaintiff. Based
on this evaluation and analysis, we concluded that the doc-
trine of res judicata barred the captioned actions, except for
the small period of time not covered by the arbitrator.

The Superior Court disagreed, based on the coordinate
jurisdiction rule and the fact that another judge of this Court
had ruled, at the preliminary objection stage, that “that
which has been in arbitration shall remain in arbitration.”
(Order of November 13, 2000.) The Superior Court therefore
refused to consider the issue of res judicata and remanded
the case so that Defendants could argue other bases for a
motion for summary judgment as to the various tort claims
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asserted. Defendants then asked for summary judgment on
the tort claims and reiterated their res judicata arguments,
as they have done throughout this appeal.

While we confess that we were less than thrilled at the
time with the Superior Court’s decision, the trial itself
demonstrated that it was indeed correct. Part of our own
confusion came from the fact, mentioned earlier, that the
three corporate defendants had been generally treated as
being one and the same entity, even though at the times at
issue, (i.e. prior to June 30, 2000), Frontier was not a part of
MICROS Systems, Inc. and MICROS Fidelio may not even
have existed. We had also assumed that the individual
Defendants were acting as employees of MICROS when, in
fact, they were employees of Frontier. We had therefore ana-
lyzed all the tort counts as being against MICROS only, as
were the contract claims submitted to arbitration, when in
fact many of the tort counts were against Frontier, and right-
ly so, as became clear once the evidence was presented.

VERDICTS AND JUDGMENTS AT ISSUE
The verdict against Frontier and in favor of Shenango

was in the amount of $1,000,000 for Tortious Interference
with Shenango’s “current or prospective contractual rela-
tions with its customers.” See the jury’s answer to
Interrogatory No. 4.

The verdict against Frontier and in favor of Roth was in
the amount of $1,600,000, also for Tortious Interference with
the current and prospective customers of Roth. See the
jury’s answers to Interrogatory No. 3.

The verdict against MICROS and in favor of Roth was
based on two causes of action, one for Breach of Contract,
where the jury awarded Roth damages of $4.5 million (jury’s
answers to Interrogatory No. 1), and one for Tortious
Interference with Roth’s other contractual relations, current
or prospective, with Roth’s customers, where the jury
awarded Roth $400,000 (jury’s answers to Interrogatory No.
3). The total verdict against MICROS and in favor of Roth is
in the amount of $4,900,000.

The jury found in favor of MICROS and against Shenango
on both the Breach of Contract claim and the claim for
Tortious Interference.

The jury also found against both Roth and Shenango on
their claims that MICROS and Frontier engaged in a civil
conspiracy, the only counts for which the Court had allowed
an amendment to the complaint to seek punitive damages.

Judgments were entered on the above verdicts and the
instant appeals followed. The appellants have each filed
Statements of Matters Complained of on Appeal, hereinafter
“Rule 1925(b) Statements.”

FRONTIER’S APPEALS
Regarding its appeal of the judgment in favor of

Shenango, Frontier complains of five matters in its Rule
1925(b) Statement:

Matters #1-3 involve the applicability of the Gist of
the Action Doctrine, the Res Judicata Doctrine and
the Law of the Case Doctrine to the jury verdicts
against Frontier and in favor of Shenango.
Frontier’s essential point is that Shenango was
fully compensated in arbitration for the harm it
suffered. Frontier forgets that it was MICROS, not
Frontier, that was involved in the arbitration, and
also forgets that the arbitration itself involved a
contract with MICROS, and had nothing to do with
Frontier’s tortious conduct.

Matter #4 involves the sufficiency of the evidence
as to Shenango’s claim against Frontier for tortious
interference with existing or prospective contracts

with Shenango’s customers. Frontier omits or
ignores some of the elements of the tort, which are
found in Sections 766 and 766B of the Restatement
2nd of Torts, quoted below:

§766. Intentional Interference with
Performance of Contract by Third Person

One who intentionally and improperly inter-
feres with the performance of a contract
(except a contract to marry) between another
and a third person by inducing or otherwise
causing the third person not to perform the con-
tract, is subject to liability to the other for the
pecuniary loss resulting to the other from the
failure of the third person to perform the con-
tract.

§766B. Intentional Interference with
Prospective Contractual Relation

One who intentionally and improperly inter-
feres with another’s prospective contractual
relation (except a contract to marry) is subject
to liability to the other for the pecuniary harm
resulting from loss of the benefits of the rela-
tion, whether the interference consists of 

(a) inducing or otherwise causing a third per-
son not to enter into or continue the prospective
relation or

(b) preventing the other from acquiring or
continuing the prospective relation.

Matter #5 involves the sufficiency of the evidence,
particularly the expert testimony, on damages. In
addition, Frontier asserts, in effect, that it is enti-
tled to a credit against the judgment amount for the
contract arbitration award against MICROS.

Regarding its appeal of the judgment against it in favor of
Roth, Frontier filed a joint Rule 1925(b) Statement with
MICROS, in which Frontier raises the same five matters list-
ed above.

MICROS’s Appeal
There is only one judgment against MICROS, that in

favor of Roth. MICROS asserts six matters in its Rule
1925(b) Statement. Five are identical to those raised by
Frontier and listed above.

The sixth (actually listed as No. 4 in the Statement)
asserts that “the Court erred in failing to rule that Roth’s
breach of contract claim fails as a matter of law because
Roth did not establish that MICROS breached any provision
of the dealer agreement and erred in submitting those claims
to the jury without instructions regarding the proper inter-
pretation of the contract.”

Roth’s Cross-Appeal
Roth focuses on four areas in its Rule 1925(b) Statement:

(1) our rulings regarding pre-judgment and post-judgment
interest under Maryland law on the awards in its favor; (2)
our refusal to grant judgment n.o.v. as to Roth’s Civil
Conspiracy claims (only) against Frontier and MICROS; (3)
our refusal to re-instruct the jury on circumstantial evidence
when the jury had questions regarding the elements of Civil
Conspiracy, and (4) our refusal to allow the jury to consider
punitive damages in connection with Roth’s claims of
Tortious Interference with current and prospective contrac-
tual relations because we had not permitted Plaintiffs to
amend their complaints to seek those damages as to any
claim but civil conspiracy.
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Shenango’s Cross-Appeal
Shenango’s Rule 1925(b) Statement also focuses on four

areas, three of which are identical to those raised by Roth
regarding civil conspiracy, circumstantial evidence, and
punitive damages. Shenango’s fourth matter (actually No. 1
in its Statement) is that we erred in failing to charge the jury
that any ambiguity in its contract with MICROS must be
interpreted against MICROS and also that the contract “was
clearly ambiguous,” although without specifying where the
ambiguity lay.

DISCUSSION
Rather than discussing seriatim the above listed matters,

we have grouped the areas of alleged error as follows:

1. The applicability of the inter-related doctrines of
res judicata, gist of the action, and the Law of the
Case, including the effect of the contractual arbi-
tration award against MICROS on the jury’s ver-
dicts against MICROS and Frontier for their tor-
tious conduct.

2. The sufficiency of the evidence to support the
jury’s findings as to the claims of Breach of
Contract, Tortious Interference, and Civil
Conspiracy.

3. The sufficiency of the evidence on damages.

4. The adequacy of the Court’s charge to the jury on
law of contracts.

5. The exercise of our discretion regarding our
responses to the jury’s questions on the elements of
Civil Conspiracy.

6. The exercise of our discretion regarding
Plaintiffs’ motion to amend their complaints at trial
to ask for punitive damages in addition to the com-
pensatory damages already at issue, for the claims
of Tortious Interference and Civil Conspiracy.

7. The denial of Plaintiffs’ motions for judgment
n.o.v. as to Civil Conspiracy only.

8. The applicability of Maryland law to the issues of
pre-judgment and post-judgment interest.

1. The Law of the Case Doctrine renders the Superior
Court’s prior rulings on Plaintiffs’ tort claims binding at
trial, so we property refused to “reconsider Frontier’s gist
of the action and res judicata arguments at the post-trial
motion stage.”

Before, during, and after the trial, the Defendants’ coun-
sel sought to re-visit the Court’s refusal to grant them sum-
mary judgment on remand based on the doctrine of res judi-
cata. As stated earlier, the Superior Court had decided that
this Court’s earlier grant of summary judgment as to most of
Plaintiffs’ claims, which we had based on the doctrine of res
judicata, was incorrect.

As we indicated earlier, the Superior Court did not reach
the res judicata issue, instead holding that an earlier ruling
on preliminary objections by a judge of coordinate jurisdic-
tion could not be ignored at the summary judgment stage
and was binding on the parties for these two actions.

The Law of the Case doctrine is summarized as follows in
Standard Pennsylvania Practice:

The doctrine of the “law of the case” is that,
when an appellate court has considered and
decided a question submitted to it on appeal, it
will not, upon a subsequent appeal on another
phase of the case, reverse its previous ruling,

even where the court is convinced that its pre-
vious decision was erroneous. This doctrine
prohibits an appellate court from revisiting an
issue that has been decided in an earlier appeal
in the same case between the same parties.
However, this rule is not inflexible and does not
have the absolute preclusive effect of res judi-
cata. Instead, it must be accommodated to the
needs of justice by the discriminating exercise
of judicial power.

16 Standard Pennsylvania Practice 2d §91:82, citing Burke v.
Pittsburgh Limestone Corp., 375 Pa. 390, 100 A.2d 5959
(1953) and Benson v. Benson, 425 Pa.Super. 215, 624 A.2d
644 (1993).

We felt and feel that we were bound by the Law of the
Case, which bars any re-argument or reversal of the earlier
decision of the Superior Court, even if that decision was
incorrect, which does not seem to be the case, in retrospect.
In fact, now that the trial has taken place, we can see that
Frontier’s conduct versus Plaintiffs was not covered at all by
the two arbitration proceedings involving MICROS because
Frontier was not a party to the arbitration and was not a
party to the contract that called for the arbitration. This fact
is not changed by MICROS’s acquisition of Frontier. In addi-
tion, as previously indicated, the arbitration dealt only with
damages that were incurred during a limited time frame.
The jury verdicts for tortious conduct should not be affected
by an arbitration award that involved breach of contract.
The jury verdict against MICROS for breach of contract also
should not be affected since the trial covered a much longer
period and included future damages, whereas the arbitration
covered a short period of past damages, for which a credit
will be given.

2. There was sufficient evidence of record to support the
verdicts of the jury.

A useful and fair summary of the facts supportable by
evidence in favor of each Plaintiff was made by Plaintiffs’
attorney in his closing argument. See TT May 19-22, 2008,
pp. 111-173. We incorporate his detailed and lengthy version
of the facts by reference. We do not incorporate any of his
legal conclusions.

The jury were given eleven fairly specific interrogato-
ries which dealt with each count of each complaint. The
interrogatories had been agreed to by counsel and approved
by the Court. We have previously summarized the verdicts
that were molded based on the jury’s answers to those inter-
rogatories.

The jury’s answers were amply supported by the evi-
dence, and it is well-settled that we may not overturn the
jury’s findings as to weight or credibility except in extraor-
dinary circumstances. We note in particular that all the ele-
ments (set forth earlier) of Tortious Interference with exist-
ing or prospective contractual relations were supported by
sufficient evidence which the jury was entitled to believe.

As to the Breach of Contract claim by Roth against
MICROS, it was virtually undisputed that MICROS gave
Roth inadequate notice under the contract. As a result, that
contract should have been honored by MICROS through
January 8, 2001. Instead, it was undisputedly breached no
later than June 30, 2000. There was also evidence for the
jury to believe that the failure to give Roth the three months
notice of intent not to renew deprived Roth of the opportuni-
ty to take steps to retain its customers. This led to long-term
consequences as described by Dr. Kenkel. Defendants failed
to contradict that aspect of Dr. Kenkel’s testimony.

We should also note that the entire issue of the existence
of the arbitration and the award was kept from the jury by
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consent of counsel and with the Court’s approval, with the
understanding that credit for the award would be given
against any jury verdict in favor of Plaintiffs on the Breach
of Contract claims.

We will discuss the evidence related to Civil Conspiracy
later herein.

3. The amount of damages was supported by expert testimo-
ny that was virtually uncontradicted.

The amount of the verdict of the jury on the issue of
Breach of Contract by MICROS was based on the largely
uncontradicted testimony of Plaintiffs’ expert James Kenkel
(TT, May 7-8, pp. 255-376.) Dr. Kenkel’s testimony dealt pri-
marily with the calculation of future harm to Roth that
MICROS’s premature breach of the contract caused. Roth
was entitled to its contract rights through January 8, 2001.
MICROS denied Roth those contract rights for approximate-
ly six months.

There was testimony for the jury to believe that compli-
ance with the notice terms of MICROS’s contract with Roth
would have given Roth an opportunity to preserve its rela-
tions with its customers and diminish the effect of the
breach. There was also expert testimony that the loss gener-
ated by what would seem an insignificant breach, would
actually be large and would be felt over a period of years. Dr.
Kenkel explained to the jury how this loss could be calculat-
ed. His testimony also applied to the losses both Plaintiffs
suffered because of the tortious interference with their cus-
tomer contracts and prospective contracts.

There was no expert testimony offered by Defendants to
contradict Dr. Kenkel. Defendants’ expert, Robert
Rosenthal, apparently used the same report that had been
used for the arbitration, which involved a different time
period than did the trial. He was therefore unable to attack
Dr. Kenkel’s testimony regarding the calculation of
Plaintiffs’ future losses. Those losses were substantial. The
jury’s verdict amounts had valid, if surprising, evidentiary
support.

4. The Court correctly charged the jury on the applicable
contract law.

MICROS asserts that we should have given the jury
“instructions regarding the proper interpretation of the con-
tract” with Roth.

Shenango asserts that we should have charged the jury
that any ambiguity in the contract between MICROS and
Shenango “must be interpreted against MICROS.”

The portion of the charge dealing with the Breach of
Contract claims is found at TT May 19-22, 2008, pp. 18-26. A
review of that charge, as a whole, reveals that both
MICROS’s and Shenango’s objections to the contract charge
are baseless and without merit.

Regarding Shenango’s position in particular, our review
of the charge to the jury indicates that the ambiguity we
were aware of involved whether the APRs were exclusive or
not. We left that question to the jury. There was no objection
made that Shenango was asserting a different ambiguity. (TT
May 19-22, p. 19, ll. 6-18.) Even though we did not say the
ambiguity had to be interpreted against MICROS, it is hard
to see how any harm resulted to Shenango. The breach of
contract alleged did not involve MICROS itself doing any-
thing in Shenango’s APR. The breach Shenango may be
referring to now could be MICROS’s failure to stop Frontier
from invading Shenango’s APR. Since Shenango’s 1925(b)
Statement fails to state what ambiguity it refers to, we are
unable to address this with any specificity. The evidence in
favor of exclusivity was overwhelming. The duty of MICROS
to take affirmative steps to control Frontier was less clear.
Any error regarding this part of the charge is not only harm-

less, it has been waived, both at trial and, by omission, in the
1925(b) Statement.

5. The Court’s instruction on civil conspiracy that was
repeated at the jury’s request was not incomplete merely
because the Court did not also repeat the instruction on cir-
cumstantial evidence. There was no abuse of discretion.

The jury questions were as follows:

FIRST QUESTION

May 20, 2008

Dear Judge Friedman,

1. Could you please read for us the instructions
regarding civil conspiracy?

2. What is the legal definition of civil conspiracy?

Sincerely,
Thomas Songer
5/20/08

SECOND QUESTION

May 21, 2008

Dear Judge Friedman,

We have a few questions that will help us in
our deliberations.

1. Could you please read again your instructions
regarding civil conspiracy.

2. What is the legal definition of malice?

3. Could you please re-read the instructions regard-
ing damages for each of the fundamental areas;
breach of contract, tortious interference, tortious
use of trade secrets, etc., tortious impact of
defamation, and civil conspiracy.

4. Could you re-read the instructions regarding
punitive damages.

5. Are we, as a jury, allowed to consider pain and
suffering as part of the damages? If yes, to which
charges can it legally apply?

Thank you,
Sincerely,
Thomas Songer
Forman

THIRD QUESTION

May 21, 2008

Dear Judge Friedman,

We are missing the expert report of Dr.
Kenkel. Can we have access to that?

Thomas Songer

I’m sorry – you cannot.
Judith Friedman, Judge

FOURTH QUESTION

May 22, 2008

Dear Judge Friedman,

We, as jury, have reached a conclusive deci-
sion on 10 of the 11 interrogatories. We, however,
remain deadlocked on the last charge (#10 – Did
MICROS and Frontier engage in a civil conspiracy
against Roth?). The current poll is 8 (yes), 4 (no).
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We have spent 1 day and one-half day in serious
and earnest discussion on this question. The fore-
man has tried multiple approaches in the discus-
sions as a means for breaking the deadlock. There
are entrenched positions on each side at this point,
and it is not likely (given the discussion) that they
are going to change.

Where do we go from here?

Sincerely,
Thomas Songer
Foreman

LAST NOTE FROM JURY

May 22, 2008

Dear Judge Friedman

We have reached a final decision and a clear
decision on all of the interrogatories to the jury.

Sincerely,
Thomas Songer

The jury asked questions on four different occasions;
three of those occasions involved civil conspiracy. In keeping
with our usual policy, we answered the questions asked each
time and also reminded the jury that if they had other ques-
tions we would try to answer them. (TT, proceedings of May
19-22, 2008, pp. 192-96, 198-213, 220-235.) At no time did the
jury have any question regarding circumstantial evidence or
one which suggested that their real concern might involve
circumstantial evidence. It was not an abuse of discretion to
refuse to re-charge on that point. The instruction on civil
conspiracy was complete.

6. The Court did not abuse its discretion in limiting
Plaintiffs’ amendment to allow punitive damages only as to
Civil Conspiracy, and the Court correctly charged the jury
regarding punitive damages.

Plaintiffs raised their demands for punitive damages
shortly before trial. (TT, April 28-29, 2008, pp. 4-12), and
again on May 16, 2008 (TT, May 14-26, 2008, pp. 177-184 and
pp. 188-203). They asked leave to amend both the claims for
Tortious Interference and those for Civil Conspiracy. We
allowed amendment only as to the Civil Conspiracy claims
and charged the jury accordingly.

The lengthy discussions of Plaintiffs’ motion to amend the
complaint to seek punitive damages reveal that Plaintiffs
themselves were focusing primarily on the conspiracy count
as the one for which punitive damages were sought. We
eventually decided that Defendants were on notice since
2003 of Plaintiffs’ intent to seek such damages and so found
no prejudice to them. The record also demonstrates that we
did not abuse our discretion by limiting the possibility of
punitive damages to the conspiracy count, as most of
Plaintiffs’ argument revolved around the facts pertinent to
that count and it was those conspiracy facts which the Court
felt would permit the jury to consider punitive damages.
Plaintiffs’ assertion of error on this score is without merit.

7. The Court correctly refused to grant Plaintiffs judgment
n.o.v. on their civil conspiracy claims against MICROS and
Frontier.

The evidence on civil conspiracy was available for the
jury to consider and they made their decisions on credibility
and weight. We cannot disturb their findings except in
extraordinary circumstances, which do not exist here.

The evidence in support of Roth’s conspiracy theory
included that of John Currier who claimed to have seen some
damning items in the possession of Defendants Gillie and

Lange while they were at Frontier. The jury, apparently, did
not credit that portion of Mr. Currier’s testimony since they
completely exonerated Gillie and Lange.

It would logically follow that the conspiracy of the
remaining “conspirators,” MICROS and Frontier, would be
much harder to prove. The main evidence on that issue
would be the testimony by telephone deposition of Carroll
Johnson, of MICROS, who Plaintiffs believed had actively
conspired with Mr. O’Connor, of Frontier, to steal Plaintiffs’
customers. The burden of proof would be by clear and con-
vincing evidence, higher than the burden needed to prove
tortious interference. The jury appears to have understood
that higher burden and found it was not met. The Court can-
not disagree.

The thrust of the evidence in favor of Plaintiffs regarding
Frontier’s conduct was that Mr. O’Connor, who controlled
Frontier at the time in question, was a fairly ruthless person
who was indifferent to all but his own interests.

There was evidence tending to show that MICROS was
also indifferent to its duties to each plaintiff. However, there
was little evidence of a clear and convincing nature to sup-
port the notion that MICROS actively conspired with
O’Connor (and Frontier) to destroy either or both plaintiffs.
The fact that the evidence was sufficient to show this by a
preponderance is not enough for conspiracy.

There was evidence that was sufficient for the jury to
find, as it did, by a preponderance of the evidence, that both
MICROS and Frontier, for different reasons, each tortiously
interfered with existing and future contracts between plain-
tiffs and their customers. It does not follow that the same
evidence was sufficient to prove a conspiracy between those
two entities by the “clear and convincing” standard.

We also note that the damage awards based on interfer-
ence by MICROS and Frontier with Plaintiffs’ existing and
prospective contracts would have been duplicated by any
finding of civil conspiracy. Were we even inclined to grant
judgment n.o.v. as to the conspiracy count there would be no
way to have a jury decide punitive damages only (which
seems to be Plaintiffs’ hope) without a new trial on all the
issues, which would be an inappropriate use of scarce tax-
payer dollars.

8. Roth is not entitled to the pre-judgment or post-judgment
interest allowable under Maryland law.

The arbitration award dealt only with past damages for
the breach of contract for a period no later than June 30,
2000, and the amount of that award would be a credit against
the judgment amount due. The Court understands that Roth
does not dispute this credit.

No pre-judgment interest is due. Roth’s contract losses in
excess of the “past” amount awarded by the arbitrator are
future losses. Therefore, no pre-judgment interest would
apply.

As to post-judgment interest, since the judgment had
been entered in Pennsylvania, we saw no reason why any
other state’s post-judgment interest rate should apply.

We correctly denied pre-judgment interest and correctly
refused to order that Maryland’s post-judgment interest rate
apply to the Pennsylvania judgment at issue.

CONCLUSION
There is no basis for any of the matters raised on appeal.

The jury’s answers to the interrogatories were well-support-
ed by evidence. The instructions of the Court to the jury were
correct. There was no abuse of the Court’s discretion regard-
ing the rulings it made. The appeals should all be denied.

BY THE COURT:
/s/Friedman, J.
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Dated: July 1, 2009

1 MICROS Fidelio Direct North Central, Inc. was not
involved in the trial for reasons we do not recall but which
are of no consequence to the issues at hand.

Stephen Blazczak and Fiona Blazczak v.
Township of West Deer

Zoning Regulations—Non-Conforming Use Predates Zoning
Ordinances—Variance by Estoppel

1. Appellant property owners appealed Zoning Hearing
Board rulings of two violations of the local municipal zoning
code.

2. The first alleged violation, the operation of a mechani-
cal garage, is not supported by substantial evidence.
Therefore, the decision of the local municipal Zoning
Hearing Board is overruled and the appeal of the property
owners is sustained.

3. The second alleged violation, the operation of a fuel oil
delivery service, predates the local municipal ordinance
which prohibits such activity. This non-conforming use of the
property was known to the Township for many years, and
created a variance by estoppel. Therefore, the decision of the
local municipal Zoning Hearing Board is overruled and the
appeal of the property owners is sustained.

(Robert A. Crisanti)

Michael J. Yurcheshen for Plaintiffs.
Peter G. Nychis for Defendant.

No. SA-05-705 and SA-05-985. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., July 7, 2009—The matters before me are two

(2) civil statutory appeals filed by Stephen Blazczak and
Fiona Blazczak (collectively “Blazczak”) from determina-
tions made by the Zoning Hearing Board (“ZHB”) of the
Township of West Deer (“West Deer”). The subject premis-
es are at Blazczak’s property at 115 Kaufman Road,
Gibsonia, PA 15044 in West Deer Township (“Property”).
What has been called into question is the, “uses” on the
Property by the Blazczaks. The case at SA05-705 pertains to
alleged mechanical garage operations on that property, while
the matter at SA05-985 concerns a fuel oil delivery business.

The Property consists of approximately 35 acres and is
zoned for agricultural-rural use; in addition to farming, it
has been used as a salvage yard since the 1950’s. (See
Blazczak Brief, p. 12). Blazczak’s parents purchased the
Property in 1973 from Joe Gastemba, who owned it from
1922 to 1973. (N.T. Hearing #1 (‘H1’), pp. 17 & 35).1

According to Blazczak’s testimony, during Mr. Gastemba’s
ownership, the Property was used for farming and junk stor-
age, which use has been continued by Blazczak. (N.T. H1, p.
17-18). In addition to the salvage yard, the Property contains
a concrete block building that has been on the premises for
approximately 100 years. (N.T. H1, pp. 24-25).

The parties are not new to each other, nor are these mat-
ters new to the Court. In fact, there are two (2) prior cases in
Allegheny County at SA 536 of 1979 and GD00-14350 as ref-
erenced by Blazczak in their brief (See Blazczak Brief, p.
12).2 I take judicial notice of these cases, and in particular,
the Consent Decree that was entered at No. GD00-14350 on

November 1, 2001. Reference was also made to this Consent
Decree during the Hearing before the ZHB on May 11, 2005.
(N.T. H1, p. 9).

I do not find that Decree particularly relevant here since
all it did was impose some aesthetic limitations on Blazczak’s
continued operation of its salvage yard. Here, the issues are
over other uses of this 35 acre tract.

This case represents another instance of that collision
between the desire to regulate in a residential fashion the
farm and other uses that pre-date the ordinances attempt-
ing to impose those new regulations. In my view, the over
arching issue is Blazczak’s non-conforming status. It is
axiomatic that a non-conforming use cannot be prevented
by ordinances passed after the establishment of said use.
See, 53 P.S. § 10107 and Hafner v. Zoning Hearing Board of
Allen Township,     A.2d    , 2009 WL 1406301 (Pa. Cmwlth.
2009). Such use and protection can also be “tacked” from
one owner of land to the next. Further, non-conforming
uses are permitted to reasonably expand and engage in
related activities normally associated with such use. See,
Sico v. Indiana Township Zoning Hearing Board, 646 A.2d
655 (Pa. Cmwlth. 1994).

Blazczak testified that he has always operated a business
entity known as “Blazczak Home Heat” since 1983. Home
heat obviously contemplates a service to keep one’s home
warm in the winter. This could encompass sale of furnaces,
stoves, fireplaces and the substances necessary to generate
that warmth like firewood, heating oil, propane, and the like.
Thus, delivery by truck of oil to heat a home which oil is not
on the Property, seems well within the concept of “Blazczak
Home Heat.”

The rural history of West Deer Township is also indicat-
ed by the fact that it is a second-class township operated by
a Board of Supervisors. Second-class townships were tradi-
tionally rural communities that did not have population den-
sity of either boroughs or first-class townships. See, 53 P.S. §
65101, et seq. (re: second-class townships); 53 P.S. § 55101, et
seq. (re: first-class townships); and 53 P.S. § 45101, et seq.
(re: boroughs).

The farm and buildings thereon are over 100 years old,
particularly the building in which the Township contends
Blazczak is operating a garage for mechanical repairs. Hard
evidence of such “mechanical garage” use was not present-
ed and at best the Zoning Officer said that he saw vehicles on
the Property. (N.T. H1, Pp. 62-64).

On March 8, 2005, Blazczak was issued a Notice of Zoning
Violation and Enforcement Notice by West Deer’s Code
Enforcement Officer, Gary Bogan, who contended Blazczak
was using the Property for a tire recycling business and a
mechanical garage; and that this was not a permitted use in
an R-1 District. R-1 is the zoning reference for “rural resi-
dential.” This matter was the subject of the Hearing held
before the ZHB on May 11, 2005. On June 9, 2005, the ZHB
rendered its decision, and issued it in written form on June
30, 2005. It found that the Blazczaks “are operating a
mechanical garage” as a result, upheld the Notice and
Denied their Appeal. Further, it found that the Blazczaks
were “Not operating a tire recycling business,” and accord-
ingly, denied the Notice and Granted their Appeal on this
issue. (See #7 of the Record filed 10/5/06 at SA05-705).

On May 26, 2005, Mr. Bogan issued a second Notice of
Zoning Violation and Enforcement Notice to the Blazczaks,
alleging that the Property was being used as a fuel oil busi-
ness; and that this was also not a permitted use in an R-1
District. The ZHB heard this matter on August 4, 2005. At
the conclusion of the Hearing, the ZHB upheld the Notice
and Denied the Appeal of the Blazczaks. The ZHB issued a
written decision on August 30, 2005. (See #9 of the Record
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filed 10/6/06 at SA05-985).
Thus, the issues before me are the mechanical services

and the fuel oil business.
Blazczak filed timely appeals to the Court of Common

Pleas from both of these decisions. Both cases were assigned
to me. In response to my various Orders, the parties filed
Position Statements, attended status conferences, and filed
Briefs. The parties opted for a disposition by me on their
respective Briefs. Initially, there is no dispute that the
Blazczaks are permitted to maintain and operate a salvage
yard. That use is permitted under Ordinance 260, and the
record reveals that Blazczak has continually received the
appropriate salvage permits from the Township.

I have closely reviewed the parties Briefs and the Record
filed in each of these matters. The standard of review appli-
cable to my decision is whether the ZHB’s decisions are sup-
ported by substantial evidence (Substantial evidence is such
relevant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. See, Vaughn v. Zoning
Hearing Board of the Township of Shaler, 947 A.2d 218 (Pa.
Cmwlth. 2008)); whether Blazczak’s constitutional rights
were violated; or if an error of law was committed. See, 2 Pa.
C.S.A. § 704.

The two (2) relevant West Deer Township Ordinances are
Number 260 (relevant to Salvage Yards), enacted May 22,
1996, and Number 269, enacted March 26, 1997. The issue of
“non-conforming use” is also raised in these matters. It is
defined in the Township’s Ordinance as:

A building, structure or premises lawfully occupied
at the time of the enactment of this Ordinance by a
use that does not conform with the provision of this
Ordinance for the district in which it is located;
also such use resulting from changes in Zoning
Districts or in textual provisions made hereafter.

Ordinance No. 269, Section 4.2.46.

I. The Mechanical Garage matter (SA05-705)
At the hearing held on May 11, 2005 before the ZHB, Mr.

Bogan testified that he has been the Code Enforcement
Officer since August 18, 1986. (N.T. H1, pp. 60-61). In addi-
tion, he has been to the Blazczak Property on many occa-
sions, and as such, is very familiar with it. On average, he
sees approximately 8 to 15 vehicles in front of the garage;
and that on occasion, some vehicles may be outside the
fence. (N.T. H1, pp. 62 & 64). However, he did acknowledge
that those vehicles could be moved and he would not know
how long they were there because he does not “sit there” and
watch continuously. (N.T. H1, p. 69). Obviously, those vehi-
cles could be there just temporarily. Most noteworthy is the
fact that he testified that despite these visits and observa-
tions, he never cited Blazczak from 1986 through 1997. (N.T.
H1, p. 77). Further, the record does not disclose whether the
vehicle(s) are there for salvage, for repair or social visits.

Contrast Mr. Bogan’s testimony with Blazczak’s, who said
that the structure used as the “garage” has been on the
premises for about 100 years; and that it is not used for a
repair business. (N.T. H1, pp. 24-25). In fact, the unrefuted
testimony was that he only advertises “Salvage” and also
owns “Blazczak Home Heat.” (N.T. H1, pp. 41 & 16).
Specifically, his testimony was:

A. I advertise my salvage business, pick-up salvage.

Q. Do you advertise any mechanical or repair work
being done on your premises?

A. No, no, I haven’t.

Q. Do you have any edification (sic) or notification

in the telephone directory?

A. No.

Q. How much of the work in that particular aspect
of your operation would you say is for personal use?

Mr. Blackwell: What particular operation?

Mr. Yurcheshen: The alleged repair operation or
mechanical processing.

Mr. Blackwell: Okay.

THE WITNESS: My big trucks, if I need to work on
them, I work on whatever I have to, what I have on
my farm or the equipment I do, because it’s the
only garage I do have.

(N.T. H1, p. 41).

Blazczak acknowledged that on occasion, his employees may
work on their vehicles on the Property. (N.T. H1, p. 56).

Other than its Code Enforcement Officer, West Deer
offered testimony from the adjoining property owner, Emilio
Ledonne, who is now a township supervisor. Counsel for
Blazczak immediately voiced an objection. The dialogue on
the record was as follows:

Mr. Allen: Good afternoon, Mr. Dialoiso. Mr.
Chairman, my name is Robert Allen. I’m appearing
for the adjoining property owner, Emilio Ledonne.
That’s L-e-d-o-n-n-e. My name is Robert Allen. He
is the adjoining property owner, shares a common
border with Mr. Blazczak. I guess I would call him
the defendant in today’s action.

We’d ask that the Board consider our motion to
intervene and grant it.

MR. DIALOISO: Being this is a public meeting, all
residents can speak. I have to grant your motion,
and we will take the evidence on its merit.

MR. YURCHESHEN: We would object. On the
record we have had—

MR. DIALOISO: Okay, noted.

MR. YURCHESHEN: This is not just something
getting talking. This is about intervention.

MR. BLACKWELL: Right, intervention.

MR. YURCHESHEN: I had no prior notice. If Mr.
Ledonne in accordance with your rules wants to
speak. If he’s seeking a formal intervention, I have
no notice. I have no due process rights regarding
that.

MR. DIALOISO: We will make note of your objec-
tion, and we will take the information on its merit,
and, okay.

(N.T. H1, p. 12-13)

Although he was permitted to proceed as an “Intevenor,” he
has since withdrawn that designation as he has been elected
a Township Supervisor. Essentially, his testimony was as to
what he saw on a daily basis, which was salvage, farming,
home heating oil, auto repairs and tire storage. However, Mr.
Ledonne was unable to confirm or deny whether the
mechanical operation was for profit or not. Further, his tes-
timony must be viewed with some skepticism since he went
from an objecting neighbor to being a member of the
Township Board of Supervisors, the entity that has issued
the citation to Blazczak.

West Deer contends that working on vehicles in his
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garage constitutes a mechanical business; and that such
operation is an infraction of Ordinance 269 as being an
unpermitted use in an RI zoned area. It also relies on the
findings of fact of the ZHB.

Blazczak contends that the ZHB erred by determining
that they are operating a mechanical garage on their
Property. They contend that the evidence supports the fact
that it is not for public, but strictly for private use; and that
such use does not violate any Township Ordinance and in
fact, duly notes that “private garages” are permitted in an R-
1 area. Ordinance 269, Section 7.3.1.

West Deer argues that the ZHB decision can only be dis-
turbed if it is found to be unsupported by the evidence.
Although I do, agree with the standard as stated by West
Deer, I am not persuaded that there is substantial evidence
to support the findings. Substantial evidence is defined as
“relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.” See, Vaughn, supra. Even
the ZHB’s Solicitor, Mr. Blackwell, commented that “I don’t
know that a cement mixer gives rise to a cement business.”
(N.T. H1, p. 47).

The Township never offered direct evidence that
Blazczak received payment for mechanical services as one
might expect with the operation of a repair station. Instead,
the testimony offered was only conjecture. Receiving pay-
ment for “costs” only certainly does not rise to operating a
service station or a mechanical garage in the traditional
sense. (N.T. H1, p. 42-43). In fact, using a garage is also part
and parcel to the operation of a salvage as testified to by
Blazczak and his witness David Muse who testified that he
has been on the Property about 400 times. (N.T. H1, pp. 91-
92). It is ancillary to such operation. Moreover, mechanical
repairs are part and parcel of fanning. Time and money and
the lack thereof on any farm dictates that the farmer and his
family become adept at engine repair (both gasoline and
diesel), hydraulics, electrical circuitry, welding and the like.
When something breaks, the farmer fixes it himself, if he
can, and generally does not have the luxury of going to a
service or repair facility.

Other than the salvage business, the only evidence of any
other business of Blazczak is “Blazczak Home Heating,”
which I noted above and will address in the Fuel Oil matter
below.

Accordingly, applying the standard that I must, I find that
the decision by the ZHB that Blazczak is operating a
“mechanical garage” is not supported by the evidence.
Therefore, the Decision of the ZHB of June 9, 2005 and
reduced to writing on June 30, 2005 is Overruled and the
Appeal of Blazczak is Sustained.

II. The Fuel Oil Delivery matter (SA05-985)
As to the fuel oil business, Mr. Bogan testified on August

5, 2005 that he saw fuel tanker trucks on the Property which
led him to issue the Notice. (N.T. H2, p. 6)3. There is no ques-
tion from testimony offered by Blazczak from the
“Mechanical Garage” operation hearing on May 11, 2005
that he owns “Blazczak Home Heat.” (N.T. 111, pp. 18-19).

Mr. Bogan testified that his definition of “fuel oil busi-
ness” is the storage of vehicles on property, advertising and
having employees. He acknowledged that the Ordinance
does not define “fuel oil business.” However, he did state
that if there is no fuel oil in those tankers, then that is not
operating such a business. (N.T. H2, pp. 13-16). Additionally,
he never physically inspected those tankers, but just specu-
lated based on the name printed on the trucks.

Blazczak’s witness, again Mr. David Muse, testified that
there is no storage of fuel in those vehicles. They are mere-
ly parked on the Property, and are used strictly for trans-

portation of fuel oil. The operation consists solely of delivery
of fuel oil that Blazczak obtains from a separate vendor,
Glassmere, when it is ordered. The truck leaves the
Property, goes to the Glassmere site, gets a load, delivers it
to the customers and returns with the empty vehicle. (N.T.
H2, pp. 48). He does not produce, nor store any of the fuel on
the Property.

It is clear from the Record that no citations or other such
notices were issued to Blazczak by Mr. Bogan, despite the
fact that he has been the Code Enforcement Officer since
1986 and has admitted that he has visited the Property on
numerous occasions. Blazczak’s contentions are essentially
that: 1. he is not operating a fuel oil business on the Property,
just parking/storing the tankers on his Property for use in
picking up and delivering fuel oil through a vendor; and 2.
even if deemed a “business,” then it is within the scope of his
prior non-conforming use.

As to the first argument, West Deer contends that the evi-
dence supports the position that “Blazczak Home Heat” is a
business, nonetheless; and that simply because there is no
storage of fuel in the tankers is of no concern. Additionally,
it argues that there is no evidence that the Township acqui-
esced in this use. However, this ignores the fact that from
1986 to 2005, Mr. Bogan did not issue any citations regarding
this use, despite his testimony that he has visited the
Property on various occasions.

Blazczak asserts that he has operated such a business
since 1982, prior to the Ordinance in question, without
objection by the Township until this Notice of Violation in
2005; and that such acquiescence from 1982 through 2005 is
tantamount to a variance by estoppel. This type of estoppel
is defined as a reliance on “informal” municipal consent to
operate a business and/or the “inaction” of the municipality
with respect to the operation; the expenditure of money in
reliance on that consent or inaction; and to not permit it
would result in unnecessary hardship by virtue of the prop-
erty owner’s detrimental reliance on the municipality’s
inaction, active acquiescence or misrepresentation. See,
Vaugh, supra.

Initially, I agree that the Fuel Oil issue is within the
scope of Blazczak’s non-conforming use. The fuel oil busi-
ness was commenced in 1983, well before the passage of
Ordinance 269 in 1997, and has continually been in exis-
tence according to the testimony. The law is clear that a
“non-conforming use” is an activity or structure which pre-
dates the otherwise relevant zoning restrictions; and the
property owner has a right to continue that non-conforming
use unless it has been abandoned. See, Action Audio Service,
Inc. v. Zoning Hearing Board of Upper Darby Township, 699
A.2d 1375 (Pa. Cmwlth. 1997).

Second, after reviewing the Record, I am inclined to
agree with Blazczak’s argument on the variance by estoppel.
The evidence clearly supported the fact that the Township
knew such trucks were operating on the Property and did
nothing about it. As such, this meets all the criteria of a vari-
ance by estoppel.

I am not persuaded by the argument in West Deer’s Brief
that Blazczak did not preserve the issue of “non-conforming
use” simply because it was not specifically mentioned in the
Position Statement or the Appeal itself, and is thus waived.
The Record is replete with evidence that shows a non-con-
forming use.

The Property history, dating back to the prior owner, Mr.
Gastemba, shows that it has continually been used for farm-
ing and salvage, and his always had a garage structure on the
premises. Ordinance 269, the one in question, was enacted
on March 26, 1997. The alleged violative uses were cited in
2005. The testimony revealed that Blazczak has been contin-
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ually operating in such a fashion since his family became
owner of the Property in 1973, and testified that he owns
“Blazczak Home Heat” since 1983. (N.T. H1, p. 18). All of
this existed prior to the Ordinance in question. Clearly, this
meets the criteria for “non-conforming use.”

The question of “variance by estoppel” is also very per-
suasive. The evidence clearly establishes that the Code
Enforcement Officer was quite familiar with the Property
since he become an employee in that capacity with the
Township in 1986; and he never cited the Blazczaks until
2005. Therefore, the reliance by the Blazczaks by the “inac-
tion” of the Township also meets the test for variance by
estoppel. See, Vaughn, supra. Therefore, I find that Blazczak
has a non-conforming use that permits the uses presently at
issue. Further, I find that the ZHB abused its discretion in its
decisions, as its findings are not supported by substantial
evidence. The findings of the ZHB belies the clear and sub-
stantial evidence that the uses so challenged are in fact per-
missible uses under the definitions of “non-conforming
uses” and “variance by estoppel” theories. As a result, the
ZHB misapplied the law to the facts.

Based on the above, I find that the ruling issued by the
ZHB on August 4, 2005 is not supported by substantial evi-
dence. To the contrary, the evidence clearly supports
Blazczak’s position. Accordingly, I find that the Board
abused its discretion. Therefore, the ZHB Decision of August
4, 2005 is Overruled and the Appeal filed by Blazczak here-
in is Sustained.

BY THE COURT:
/s/O’Reilly, J.

1 All references to “N.T. H1” are to the Notes of Testimony
before the ZHB on May 11, 2005.
2 Another case is at Docket No. SA06-226. That was filed by
Blazczak regarding his salvage operations. The case was
subsequently discontinued by Blazczak.
3 All references to N.T. H2 are to the Notes of Testimony from
the August 4, 2005 ZHB Hearing.

In re: Petition to Change Boundary Lines
of Lot and Block No. 1572-N-192

Change of Township Boundary Lines

1. Petition was necessitated so that property owner could
keep employment in adjoining township. The township
boundary line was a road dividing owner’s property on
which owner had built new residence in township adjoining
township of employment.

2. Initially all parties were in agreement to allow a refer-
endum on transfer of lot from one township to other.

3. After agreement was entered into, Elizabeth Township
demanded completion of transfer by June knowing that ref-
erendum could only first appear on ballot in November.

4. Appeal of agreement by Elizabeth Township removed
lower court’s ability to modify agreement. Court only
retained right to preserve status quo which it elected to do.

(William F. Barker)
Petitioners pro se.
Gretchen K. Love for Elizabeth Township.
Bernard M. Schneider for Forward Township.

No. GD 09-7147. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

SUPPLEMENTAL OPINION
O’Reilly, J., August 20, 2009—I issued my Opinion in the

above matter on July 22, 2009. At that time, the Appellant,
Elizabeth Township (“Elizabeth”) had not responded to my
1925(a) Order for a Concise Statement of the basis for this
Appeal. I received their response on July 24, 2009, and can
now supplement my earlier Opinion.

The record herein is sparse inasmuch as the case was
presented to me as one in which all parties agreed, and it was
simply a matter of getting the question on the November,
2009 ballot. To briefly recapitulate the case, Petitioner,
Benjamin R. Muir, (“Muir”) is an employee on the road crew
for Elizabeth. Muir is married to the former Dayna Marie
Wycoff, who is also a Petitioner in this case. Her parents
owned a tract of about 75 acres, which apparently lay in both
Elizabeth and Forward Townships. According to a recorded
subdivision plan in the Recorder’s Office of Allegheny
County at Plan Book Volume 191, Pages 150-151, the proper-
ty straddles Round Hill Road, which, according to the Plan,
is the boundary between Elizabeth and Forward Township
(“Forward”). That plan was approved by both Townships in
early 1995, and thereafter recorded. A portion of Lot
Number 2 in that plan, which apparently lies in Forward,
was deeded by the elder Wycoffs to their daughter Dayna
Marie, and her husband, Muir on February 6, 2007, by Deed
of record at Deed Book Volume 13140, Page 146.1 That por-
tion of Lot Number 2 appears to be about 1.3 acres. It is des-
ignated as Lot and Block 1572-N-192 in the Allegheny
County Deed Registry.

Apparently, Muir built a house on this Lot No. 2, and
resides there. The issue is that Muir is now considered a res-
ident of Forward by Elizabeth, and is therefore in jeopardy
of losing his job, because Elizabeth requires its employees to
live in Elizabeth. Hence, the Petition to Modify the Township
property lines so he can become, and/or remain a resident of
Elizabeth.

Muir, proceeding on the belief that neither Forward nor
Elizabeth opposed this solution, prepared his own Petition,
obviously with some professional help, and filed it on April
14, 2009. When it came before me as an agreed upon case, it
seemed a simple matter to craft an Order that would permit
the voters to vote on this modification. I recited that Order in
my original Opinion. I was non-plussed by the appeal.

It must be noted that when the case came to me, I issued
an Order on April 24, 2009 directing that the parties submit
their position statements to me. Elizabeth did so and stated,
inter alia,:

No. 9.…(t)he Township has agreed, for a limited
period of time, that it would accept his Forward
Township property as property of Elizabeth
Township.

No. 10. The Township conditioned its acceptance in
three (3) ways: (1) the Township agreement to
accept the property would expire on June 1, 2009
and (2) that Mr. Muir maintained his residency in
Elizabeth Township during the transition and (3)
that the Township incur no expense as a result of
the boundary change….

No. 11. The Township is not opposed to accepting
the Forward Township property provided [it]
incurs no cost….
No. 12.…(t)he Township requires that the proce-
dural requirements of the First Class Township
Code [be followed]….
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Obviously, the June 1, 2009 deadline is unrealistic. In all
other respects, it appears Elizabeth is playing “fast and
loose” with the Court in filing the foregoing statement, and
then, by its appeal, blocking Muir’s effort to comply. See,
Gross v. City of Pittsburgh, 686 A.2d 864 (Pa.Cmwlth. 1996)
and Sunbeam Corp. v. Liberty Mutual Ins. Co., 781 A.2d 1189
(Pa. 2001).

Initially, the attorney representing Elizabeth, one
Gretchen Love, at conference, indicated that Elizabeth’s
commissioners wanted the matter resolved by June 1, 2009.
Obviously, this could not be done since the election would not
be until November. The residency requirement was also
mentioned tangentially, but never developed. As a result, I
said at that conference that I did not believe it appropriate
for Elizabeth to take any action against Muir while this bal-
lot procedure was pending. Ms. Love voiced no objection,
and I included such language in the Order I issued. That now
appears to irk the Elizabeth Commissioners. See in particu-
lar paragraphs 2a. through 2d. of the 1925(a) response.

My assessment is that some of the Elizabeth commission-
ers are nettled by a perceived effort by me to tell them what
to do. Their response is, however, counter productive. The
wiser course would have been for the current solicitor to
seek a modification of the Order (via Motion for
Reconsideration) so as to attempt to placate those disturbed,
but with the commitment that the status quo would remain
until the November election.

Now that an appeal has been filed, I am stripped of juris-
diction over the case, except in the limited circumstances
recited in Rule of Appellate Procedure 1701, and the ballot
question is most likely deferred to the year 2010. Further,
that which appears to gall the commissioners, by their
appeal, will be prolonged. Interestingly, one of the powers
remaining with the trial court under Pa.R.A.P. 1701(b) is the
power “to preserve the status quo.”

As to the merits, I was and am well within my equity pow-
ers to ORDER the maintenance of the status quo pending the
outcome of this “agreed upon” method of resolving the Muir
residency, and his job. Service of a complaint for injunction
is not the only way to interdict action adverse to one of the
parties in a dispute. Further, Elizabeth attended the confer-
ence and filed a position statement, and voiced no objection
of any kind.

In addition, Elizabeth, at paragraph 2(f) of its 1925(a)
response, asserts that the relief sought by Muir is unavail-
able, and no “cause of action” exists for this proceeding. It
appears that the governing law on this subject is the First
Class Township Code, as acknowledged by Elizabeth in para-
graph 12 of their position statement, and the ensuing case
law. The initial case in that regard is In re: Annexation to
Scott Township of a Portion of Mt. Lebanon Township, 80
A.2d 89 (Pa.Super. 1951). At that time the legislation govern-
ing that procedure appeared at 53 P.S. § 109092-312.3. The
First Class Township Code was thereafter amended to add 53
P.S. § 55302 et. seq., which provides that the Court, on peti-
tion, may alter the boundary between Townships. That legis-
lation called for the appointment of a commission to estab-
lish boundaries after petition by interested citizens.

However, in In re: Establishment of Boundary between
Collier Township and Robinson Township, 360 A.2d 841,
(Pa.Cmwlth. 1976), the Commonwealth Court held that
“(S)ince the legislature has not acted [on adopting legislation
creating uniform procedures for consolidation, merger, or
change of the boundaries of a municipality], the only consti-
tutionally valid procedures for making boundary alterations
are initiative and referendum.” Id. at 842. (Emphasis
Supplied). Thus, that Court found the commission process
unavailing. My review of the Petition initially filed by Muir

shows me that Muir attempted a modified version of 53 P.S.
§ 55302. A procedure that I find ingenious and appropriate.
Specifically, they cobbled together a hybrid of 53 P.S. § 55302
as modified by Collier, supra. The Petition is the “initiative”
and the asking of the Court to place the question on the bal-
lot is the “referendum.” Further, the Commonwealth Court
in Township of Connoquenessing v. Township of Butler, 491
A.2d 288 (Pa.Cmwlth. 1985) held, inter alia, that even when
two townships agree as to the boundary, the “statutory pat-
tern [of the Township Code] requires the intervention of a
court. 53 P.S. §§ 55302, 65302. The interests of the citizens, as
well as those of the municipal entities, are involved in all
boundary disputes, and the court’s participation functions to
protect those concerns.” Id. at 290. Thus, the matter is prop-
erly before me.

These reasons and my analysis of the law on this issue are
the basis for what I did and why I did it. Indeed, they show
that my Order of June 17, 2009 was appropriate.

BY THE COURT:
/s/O’Reilly, J.

1 Later corrected on May 30, 2007 to add a covenant in favor
of Pittsburgh History and Landmarks Foundation at Deed
Book Volume 13254, Page 101.
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